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House Joint Resolution 283, agreed to by the 1989 General Assembly, 

directed the Virginia State Crime Commission to determine .. ( i) the number 

of handicapped youth requiring services, (ii) the resources required to 
provide services, (iii) the most efficient method of service delivery, and 

(iv) the cost of providing such services."

In fulfilling this directive, a study was conducted by the Virginia State 
Crime Commission. I have the honor of submitting herewith the study 

report and recommendations on education of handicapped jail inmates. 
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I. AUTHORITY FOR STUDY

House Joint Resolution 283, sponsored by Delegate Warren G. Stambaugh and 
passed by the 1989 General Assembly, authorized the Virginia State Crime 

Commission to "conduct a study of handicapped individuals under the age of 

twenty-two years in Virginia jails to determine (i) the number of handicapped 
youth requiring services, ( ii) the resources required to provide services, 
(iii) the most efficient method of service delivery, and (iv) the cost of

providing such services." (See Appendix A.)

§9-125 of the Code of Virginia establishes and directs the Virginia State
Crime Commission (VSCC) "to study, report, and make recommendations on all 
areas of public safety and protection." §9-121 of the Code of Virginia 
provides that "the Commission shall have duty and power to make such studies 
and gather information in order to accomplish its purpose, as set forth in 
§9-125, and to formulate its recommendations to the Governor and the General
Assembly." §9-134 of the Code of Virginia authorizes the Commission to

"conduct private and public hearings, and to designate a member of the
Commission to preside over such hearings." The Virginia State Crime
Commission, in fulfilling its legislative mandate, undertook the study of 
education 0£ handicapped inmates as requested by House Joint Resolution 283.

II. MEMBERS APPOINTED TO SERVE

During the April 18, 1989 meeting of the Crime Commission, its Chairman, 
Senator Elmon T. Gray of Sussex, selected Delegate Clifton A. Woodrum, to 
serve as the chairman of the treatment issues subcommittee which was asked to 
conduct this study. Members oE the Crime Commission who served on the 
subcommittee were: 

Delegate Clifton A. Woodrum, of Roanoke, Chairman 

Delegate Robert B. Ball, Sr., of Henrico 

Delegate V. Thomas Forehand, Jr., oE Chesapeake 

Delegate Raymond R. Guest, Jr., of Front Royal 

Mr. Robert F. Horan, Jr., of Fairfax County 

Mr. H. Lane Kneedler, Attorney General's Office 

Rev. George F. Ricketts, Sr., of Richmond 

Delegate Warren G. Stambaugh, of Arlington 

I I I. EXECUTIVE SUMMARY 

The full Crime Commission met on October 17, 1989, and received the report 

of the subcommittee. After careful consideration, the findings and 

recommendations of the subcommittee were adopted by the Commission. 
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This study, authorized by HJR 283, sponsored by Delegate Warren G. 
Stambaugh, was undertaken to respond to a request Erom the U.S. Department 0£ 
Education Office for Civil Rights (OCR) that Virginia develop a plan for
education of its handicapped jail inmates. At the time of the request, only 
one other state (Massachusetts) had such a program in development and none had

been implemented. 

The study was, thus, undertaken with a dearth or background material, a 
clear objective, and an unclear path to completion complicated by the sheer
number of jails (95) having vastly different available facilities. 

The subcommittee met on Eour occasions to receive input and public 
testimony from the Department oE Education, the Department of Correctional 
Education, the Department of Corrections, the Department for Rights of the 
Disabled, and many other interested parties. On each occasion the 
subcommittee received a report from the Commission staff on the status of its 
work. Many manhours were spent by all concerned parties in development of the
proposed program due to the very complex nature of the merger of correctional 
programs and philosophy with educational programs and philosophy. 

After intensive review oE the many issues involved, the subcommittee made
the following Eindi-ngs: 

• That P.L. 94-142 (20 u.s.c. §1400 et seq.), as interpreted by
Green v. Johnson and OCR, require the states to provide special
education to handicapped jail inmates;

• That Virginia's plan, if implemented, would be the second
such plan extant in the U.S.;

• That prediction of a reliable number of inmates expected
to utilize special education services is extremely diffi­
cult because of limited available data; that best estimates
suggest between 50 and 100 individuals in'each category
(state-responsible jail inmates and local jail inmates)
would utilize such services;

• That the approximate annual cost per inmate would be
$6,150.

• That, in almost all cases, Virginia's jails are not equipped
with on-site facilities and resources to provide special
education services;

• That, despite limitations on available resources, special
education would be more effectively and efficiently provided
locally, rather than centrally or regionally; and

• That, to avoid disproportionate burdens on local schools
and jails, special education for jail inmates should be
100% state funded.
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In accordance with the above findings the subcommittee made the following 
recommendations: 

• An individual's handicapping condition, if any, could be
ascertained during routine pre-sentence investigations
conducted by probation and parole officers;

• Upon discovery of a handicap or an Individual Education Plan,
the individual, if not then incarcerated, would be referred
to the local school board for services, if desired by the
individual;

• Upon his sentencing to incarceration, an inmate identified
as handicapped would be notified by the jail administrator
in writing of his right to receive special education and
would execute a written request for, or waiver of, services;

• IE a state-responsible felon, he would be assigned highest
priority for transfer to Corrections for receipt of special
education services, transfer subordinate only to those with
significant health problems or those who present a threat
to the safety of other inmates and staff.

• IE a local inmate he would either (i) receive services on-site
in accordance with a "local plan" developed by the local jail
administrator and the local division school superintendent,
or (ii) receive services in the local school system via
"educational release." Such release would again require the
consultation and agreement between the local jail administrator
and the division school superintendent.

• All funding would be provided by the Commonwealth for
implementation of either of the above local plans,
responsibility for appropriate expenditure to reside
with the Virginia Department of Education.

• This reco'11J1Jl.ended procedure would require' the Department
of Education to be the agency responsible for coordinating
and ensuring the efficient conduct of the proposed program
and require the local educational agencies to implement the
program in concert and close cooperation with the local jail
administrators, require the Department of Correctional Education
to provide the requisite technical assistance to the jails and

educators, ensure the continuing cooperation among jail
administrators in "swapping" inmates in those cases where

service requirements are not matched by resources, and require
jail administrators to implement the notification system.
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IV. BACKGROUND

A. Legal Background

Federal law, 20 u.s.c.s. 1400 et seq. and state law, Code of Virginia 
§22.1-214 (See Appendix B.) require a free, appropriate education be
provided to all handicapped children. ( See Appendix C. ) Johnson v.

Green, 513 F. Supp. 965 (D. Mass, 1981) establishes the proposition that
those individuals otherwise entitled to such education do not lose this
entitlement by virtue of incarceration.

B. Impetus of Study

In April, 1987, the U. S. Department of Education's Office for Civil 
Rights (OCR) approached the Virginia Department of Correctional Education 

regarding a complaint filed by a jail inmate alleging a failure to 
provide him special education, as required by law, while he was 

incarcerated in the Richmond City Jail. (See Appendix C.) Subsequently, 
the federal agency contacted the Virginia Department of Education, and 
has been in regular contact with the state education agency since, 
regarding development and implementation of an effective plan for the 
evaluation and education of handicapped youth in the state's jails (See 
section VI of this report for applicable definition 0£ handicapped 
child. ) Because a program exists already in the state's prisons for 
special education of youth in need of such education, the focus of 
concern is limited to the 95 jails in the Co'11J11Jonwealth. 

The Virginia Department of Education, in an attempt to ascertain the 
scope of the problem and alternative approaches to its resolution, 
conducted a survey of other states' existing programs for providing 
special education in jails. The conclusion of this study was that no 
state then possessed a comprehensive program for identification and 
education of handicapped youth in their jails, the only possible 
exception being the District of Columbia, which operates a single 
institution for jailed inmates (and may therefore approach the problem as 
states do in their prison systems). The Office for Civil Rights 
apparently also concluded that no such program then existed in the fifty 
states and requested the Commonwealth to develop something in the nature 

of a model plan. 

Since that study the subcommittee has learned that the State of 
Massachusetts has implemented a program to provide special education to 
jail inmates housed in its 14 Houses or Correction (jails). A portion of 
Massachusetts' program (notification of availability of special 
education) has been incorporated into the subcommittee's recommended 

program. 

V. STUDY DESIGN

The subcommittee reviewed the law related to education of handicapped 
children, and has met with representatives from the Department of 

Education, Department of Correctional Education and the Department for 
Rights of the Disabled. Various other experts on the law, and existing 
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educational practices, were contacted in order to determine the scope of 
the problem and the most efficient manner in which it may be addressed. 

An extensive data bank was acquired and researched to develop the 
recommendations set forth herein. Extensive input from the above 

agencies and the Office of the Attorney General, the Virginia Sheriffs' 
Association, and educators in many disciplines was required and received 
by the subcommittee via testimony and written responses during its 

meetings. 

Meetings: 

First subcommittee meeting 
Second subcommittee meeting 
Third subcommittee meeting 
Fourth subcommittee meeting 

Reports: 

Initial sta££ study 
First update 
Second update 
Update & proposed recommendations 
Final subcommittee report to Commission 

June 19, 1989 
July 17, 1989 
August 14, 1989 
September 18, 1989 

June 19, 1989 
July 17, 1989 
August 14, 1989 
September 18, 1989 
October 17, 1989 

VI. PROBLEM SUMMARY

A. Special Education Needs in Jails are Unknown and Difficult to Predict.
The transient population 0£ the state's jails makes it difficult to determine 
the exact levels of need for special education among inmates. That a great 
number of inmates are entitled to special education (probably substantially 
more per capita than the population as a whole) has been fairly well 
established (refer to the Final Report prepared by Dr. Ingo Keilitz of the 

Institute on Mental Disability and the Law, The Prevalence of Mental 

Disabilities and Handicapping Conditions Among Juvenile Offenders, June 1987). 
Dr. Keilitz suggests the prevalence of handicapping conditions to be 35.6% £or 
learning disabilities and 12.6% for mental retardation. This contrasts with 
an estimated 1096 £or such handicaps among the general population. Before a 

program can be developed and implemented the magnitude of the problem must be 

more firmly established. 

B. Jail Residence Time is Too Short to Complete Special Education Service

On-Site. Because a jail, unlike a prison, is primarily for short-term 
confinement, the environment does not permit extended administrative processes 
directed at specific individuals. The time and money ordinarily required to 
identify and evaluate a handicap and to provide the required special education 

makes development of an e£f icient and effective mechanism £or delivery 0£ 
special education services to jail inmates extremely difficult. Virginia 

special education guidelines, as set forth in state regulations, allow a total 
of 110 days to complete special education evaluation. A 1988 report of the 

Department of Correctional Education concluded that the average local jail 
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inmate stay is, likewise, 110 days (275 days for state-responsible inmates.) l 

�C-=-·-....::;S""p�e:=;..:c=i=· a=l-=E-=d=u=c=a;..;;:t'""i:..;:o ...... n ........ F ... a .... c-i .... · 1=-i=-· ..... t .... i ... e .... s_Ar_e_N ___ o ........ t_o ...... n_-..... s ... i_t-=e-a ... t_M"""o .... s....,t_J ...... a .... i_· 1-sa..-... Because jails 
are frequently small units, sometimes dealing with only a very few 
individuals, the efficacy of placing at each jail the substantial human and 
physical resources necessary for identification, evaluation and special 
education of handicapped inmates is questionable. 

VII. ISSUES IDENTIFIED

On the basis of the problems identified above, the subcommittee identified 
the following as issues of specific concern for this study: 

A. How many inmates are presently entitled to special education by virtue of
an existing handicap condition, and what is the cost of providing such
education?

B. Need jails provide special education services for short-term inmates and,
if so, what is the minimum term for which services should be provided?

c. What means should be used to determine the existence of a handicap
requ.iring special education?

(i) Subsequent to incarceration, should testing or notification occur?

(ii) What agency or entity should be responsible £or testing or
notification?

(iii) Where should testing of inmates be conducted (i.e., in
a central or regional facility, in local facilities, or
within the jail itself)?

D. What agency or entity (or combination thereof) should have the
responsibility to identify, evaluate and educate inmates entitled to
special education under the law?

(i) Is there need for creation of a new entity?

(ii) If not, which existing body is most qualified and can most
efficiently provide necessary services?

E. How should the cost of providing special education to handicapped inmates
be apportioned?

F. At what facility should the education be provided (Individual jails?
Schools? Central location?)

1 Department of Correctional Education Report on Educational Programs in 
Virginia Jails ("Dutton Report"), January, 1988. 
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VIII. PROBLEM ANALYSIS/DISCUSSION

A handicapped child is defined by P.L. 94-142 (20 U.S.C. §1401) as any 
individual between the ages of three and twenty-one who is "mentally retarded, 
hard 0£ hearing, deaf, speech or language impaired, visually handicapped, 
seriously emotionally disturbed, orthopedical1y impaired, or other health 
impaired children, or children with specific learning disabilities, who by 
reason thereof require special education and related services." Speci£ic 
learning disabilities are inclusive of any "disorder in one or more of the 
basic psychological processes involved in understanding or in using 
language." The Code of Virginia §22.1-213 offers a similar definition, but 
includes any person between ages two and twenty-one, and allows also for those 
''otherwise handicapped as defined by the Board of Education." 

It is difficult to establish "average" cost for assessment and education 
because of the diversity of those conditions qualifying a person as 
handicapped, and entitling him to special education. (See Section IX(C) of 
this report.) This problem would be compounded in the jails by ( i) lack of 
qualified assessment or teaching staff, and (ii) the short typical stay of 
many inmates. (The testing period would frequently extend beyond the time of 
incarceration.) 

Because the time for identification and assessment of a handicap extends 
to as long as 110 days, as permitted under P.L. 94-142, (20 U.S.C. 1400, et 
seq.), an inmate may never see completion of his individualized education 
program while in jail, depending upon the nature of the handicap. 

Additionally, the obligation of the public school system to identify and 
address handicaps suggests that many persons entitled to special education 
will already have undergone testing prior to incarceration. This brings to 
fore the question whether a m.1.n.i.mum period of incarceration is necessary 
before committing to provide services. 

If an inmate already receives special education services in the community, 
and is serving only a short term in jail (perhaps as little as a few hours), 
it may be inefficient and inappropriate to begin development of a new program. 

Green v. Johnson, 513 F. Supp. 965 (D. Mass. 1981) interpreted P.L. 94-142 
as requiring special education for all those entitled, despite incarcerated 
status. Thus, all such handicapped persons must be provided some program. 
The Virginia Departmene of Rights for the Disabled has emphasized the need to 
insure that no individual entitled to special education is denied. 

Identification and assessment of handicapped persons in state prisons is 
much easier because it is done initially through a single facility. The short 
time of confinement in jails, and scattered geography, would make a similar 
process for jail inmates significantly more difficult (or even impossible, 
depending on who would qualify for testing). Creation of regional facilities 
or a single facility might respond to this problem in a limited fashion, but 
would not be feasible for very short-term inmates. 

Local facilities could be utilized, and already exist in the form of local 
educational agencies. But security concerns make use of community education 
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facilities difficult. Alternatively, resources and personnel from local
educational agencies could be brought into jails to provide necessary 
services. To maintain a sufficient number of staff in each jail would entail 
excessive expense and would, in most cases, result in under-used resources. 

Under Code of Virginia §22 .1-214 the Board of Education is charged with 
preparation and supervision of a plan for school divisions. Code of Virginia 
§22.1-1 provides that "each state board, state agency and state institution
having children in residence or in custody shall have responsibility for
providing for the education and training to such children."

20 u .S .C. §1412 places ultimate responsibility for assuring that programs 
will be carried out with the state educational agency. This section 
explicitly allows, however, for participation of other agencies within the 
state. 

The structure of special education programs in jails mu.st, based on the 
above, be best considered in terms 0£ what is the most reasonable and

responsible method. Wherever the duties are placed, consideration of funding 
for such agency (or agencies) is an important aspect, and should be developed 
as an integral part 0£ such plan.

IX. FINDINGS

A. P .. L. 94-142 as Interpreted by Green v. Johnson and OCR, Requires the
States to Provide Sz,ecial Education in Jails.

P.L. 94-142 guarantees a free, appropriate public education be provided
every handicapped individual ages three through 22 years. The federal
di.strict court in Massachusetts held that this guarantee applies equally to 
incarcerated individuals, whether (imprisoned or) jailed or free. Green v. 
Johnson,�· The Office of Civil Rights (OCR), pursuant to that ruling and
a complaint filed against the Richmond City Jail regarding the same subject 
(See Jail Inmate complaint; Appendix D.), found Virginia in non-compliance and
requested Virginia develop a plan £or providing said education. 

B .. Only One State Currently Provides Special Education to Jail Inmates. 

During the course of the Crime Commission Study, the subcommittee learned 
that Massachusetts, following Green v. Johnson, developed a program to provide 
special education in jails. Inasmuch as Massachusetts has only 14 jails with 
education facilities already in place on site, no real parallel exists between 
Virginia and Massachusetts. Massachusetts was not, thus, a valuable model.

(It is noteworthy that Virginia's plan would be only the second in the 
country.) 

C. There Is No Reliable Predictor of the Number of Jail In:mates Requiring
Special Education.

Four models were developed to attempt a prediction of the number of
inmates who would be eligible for or utilize special education services. 
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Available data suggest that the number of locally-responsible and 
state-responsible inmates would be roughly equivalent. Depending upon the 
model used, the-predicted range could be from approximately 41 to 228 annually 
in each category. (See Figure IX-1 and Appendix E for explanation.) A 
reasonable conclusion may be based on available data that a range of 50 to 100 

inmates locally (and a like number of state-responsible inmates) would utilize 
special education services. The accompanying caveat is that the range is the 

result 0£ "soft" data manipulation/extrapolation and cannot be considered 
definitive. 

Likewise, the annual cost of approximately $6750.00 per inmate is, first, 
only a rough cost of yearly services including assessment and, second, does 
not account for the independent cost of assessment when an individual is found 
not handicapped and, thus, ineligible for special education. 

D. Most Jails Are Not Equipped. to Provide On-Site Sz,ecial Education.

While certain jails in Virginia do provide some educational services 
on-site (e.g. GED), only one is reported to provide any semblance of special 
education, according to the Department of Corrections "Dutton Report" (See 

Footnote l, page 6.) Jails in Virginia have traditionally been conceived as 

places of te'll!porary incarceration rather than institutions £or providing 
remedial education. 

E. Special Education Services Should Be Provided Locally Rather Than
Centrally or Regionally.

Some Virginia communities have the wherewithal and population base to 
support a jail facility with on-site educational services. The subcommittee 
concluded that, in those cases where it is feasible, such communities should 
devise a local plan to provide on-site special education based upon the 
cooperation of the local jail administrators and school superintendent. 

The subcommittee found both central and regional facilities infeasible in 
that: (1) the local option would be denied, (2) ·the population to be served is 
virtually unknown and any facility so dedicated could be either immediately 
overrun or entirely unused, and (3) such dedication would entail a delay in 
service delivery inasmuch as Virginia's corrections system is already 

overpopulated. 

F. Education Services in Virginia's Jails Should Be Funded by the 

CoB11110nweal th.

P.L. 94-142 apparently requires (1) that the state educational authority
ensure that special education services are provided, and (2) that the local 
education authority be the implementing agency. 

The subcommittee deemed the potential additional resource requirement 
created by compliance with P.L. 94-142 to be potentially unfair and unduly 
burdensome to the localities and that to ensure a fair distribution of 
expenditures, the Commonwealth should itself bear the full financial burden. 
Otherwise, a citizen of one county who finds hi�,self jailed in another county 
could tax the community to which he has no ties whatsoever for the cost of his 
special education. 
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State 
Felons 

Local 
Inmates 

METHQD 

IMPACT ESTIMATION 
HANDICAPPED INMATES 
IN VIRGINIA'S JAILS 

POTENTIALLY RECEIVING SPECIAL EDUCATION 
UNDER P.L. 94-142 

RANGE ESTIMATION 

MINIMIJW:- wwJ. HIGHi 

47 60 89 
($311,250) ($405,000) ($600,150) 

46 60 91 
($310,500) ($405,000) ($614,250) 

MAXIMUMf 

223 
($1,505,250) 

228 

($1,539,000) 

1. Massachusetts empiricalll.6- of total inmates in handicapped education
2. Ingo Keilitz/20% of. inmates under 22 handicapped and DCE 70% opt-in rate
3. DCE 1988 survey/9.5% under 22 with handicap (opt-in rate not calculated)
4. Ingo Keilitz/50% oE inmates under 22 handicapped and DCE 70% opt-in rate

(Detailed calculations in Appendix F.) 

�: In 1988, out oE 12,101 inmates (the average daily prison population), 
DCE data showed 106 corrections inmates under 22 were eligible and evaluated 
£or special education. (32 opted out.) 

Figure IX - 1 
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X. RECOMMENDAXIONS OF THE SUBCO'Jtf.MITTEE

Introduction 

The Eull Crime Commission met on October 17, 1989, and received the report 

of the subcommittee. After careful consideration, the findings and 

recommendations of the subcommittee were adopted by the Commission. The 
following recommendations were offered by the subcommittee to address the 
educational needs of handicapped jail inmates in accordance with 20 U.S.C. 
§1400 et seq. (P.L. 94-142). The recommended program is comprised of these
major components:

• Identification/notification of handicapped persons in the
eligible group.

• Provision of appropriate services to state-responsible
inmates identified as handicapped.

• Provision of appropriate services to inmates sentenced to jail,
or not eligible for transfer to state institution.

A single recommendation is offered for education of state-responsible 
inmates because the singular recommendation appears to be a highly effective 
means for addressing that group, utilizes resources already in place, and 

places the responsibility for services on the already-responsible party. 

Education of inmates sentenced to jail, and those remaining in jail, 
appears, per P.L. 94-142, to be the responsibility of local educational 
agencies. Accordingly. both recommendations are offered to that end, 

providing for local responsibility and autonomy. Due to the extraordinary 

nature of this obligation, it is proposed that any additional financial burden 

be assumed by the state educational agency and funded by the Commonwealth. 

Identification/Notification 

Recommendation l: Identify Inmates (as Bandicap-ped) during Pre-Sentence 

Investigation .. 

The subcommittee recommended that probation and parole officers, while 
routinely conducting an examination of an individual's educational background 
during pre-sentence investigations, check for any information related to the 
individual's educational background which indicates the existence of an 

Individual Education Plan ( IEP) or information which otherwise indicates. a 

handicap. Upon such a finding, the individual, if not incarcerated, would be 
referred to the local school system £or special education services and, if 
incarcerated, his handicapped status would be reported to the jail 
administrator. 

Reco'l1llD.endation 2: NotiEy Al.l IdentiEied Inmates oE Right to Special Education. 

The subcommittee recom..rnended that jail administrators advise each inmate 
sentenced to incarceration and identified as handicapped that he has the right 
to special education. The jail administrator would obtain from each such 
inmate a signed request for such services or a signed waiver of right. 
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The above identification, referral, and notification of rights would apply 
only to those individuals younger than 22, and without a high school diploma 
or equivalent. 

Provision of Services 

Recommendation 3: Provide S-pecial Education Services at Sentencing. 

The subcommittee recommended that special education requirements be 
addressed no earlier than sentencing. An inmate's continuous residence in 
jail prior to sentencing is so tenuous as to render ineffective any attempt to 
provide special education services. 

Recommendation 4: Establish a Priority System to SJ>eed Transfer of State 
Responsible IIJJJlil.tes to Corrections. 

Recognizing that many jail inmates are sentenced to prison but are 

awaiting transfer to prison, the subcommittee recommended that those 
identified as handicapped and requesting special education service be assigned 
a higher priority for transfer, that the Department of Corrections develop 
such a priority transfer system, and that such inmates' priority be 
subordinate only to the transfer 0£ violent or seriously ill inmates. 

The subcommittee made such recommendation to speed the delivery 0£ 
services which are already available in the corrections system. 

Reco111111endation 5: Establish a Local option for Delivery 0£ Services to Local 
Jail Imaa.tes. 

The subcommittee recommended two methods £or delivery 0£ services to local 
jail inmates identified as handicapped and who request special education. 

First, the subcommittee recommended that the special education services be 
provided in the jail where the jail is equipped with facilities and where the 
division superintendent 0£ schools and the jail administrator are able to 
devise an on-site "local plan" which merges the facility resource with the 
school system's personnel resource. 

Second, in cases where such on-site "local plan" is infeasible, the 
subcommittee recommended an amendment to Virginia Code §53 .l-131 to provide 
for educational release of any qualifying inmate. Such release would be to 
the local school facilities after consultation and agreement between the local 
jail administrator and the division superintendent 0£ schools. 

Thus, the proposed options allow for special education either in the jail 
in cases where the jail has an adequate facility, or release to the 
community's educational facility in cases where the local jail is ill-equipped 
to provide the services on-site and the inmate could safely be assigned to 

education release. In both cases, consultation and agreement between the jail 
administrator and the division superintendent would be prerequisite. 
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Funding a�d Administration 

Recommendation -6: Provide for 100% State Funding of Sz,ecial Education for 
Handicapped Jail Inmates. 

The subcommittee recommended that Vi rgi ni a Code §2. I-70l be amended to 
provide that the educational alternatives recommended in Recommendation 5 be 
fully state funded, thus adding no financial burden to the local jails or 
school systems. The .subcommittee recognizes that local educational agencies 

are responsible for providing serT.dce, and that the state educational agency 
is responsible for ensuring services are provided. (See Appendix F for 
proposed amendment.) 

The subcommittee sought via. this recommendation to avoid any bookJceeping 
tangle and to protect the local school systems from an inordinate, unexpected 
and virtually unpredictable increase in local education costs which it may 
incur in providing services to, among others, those individuals who have no 
tie to the community other than the misfortune of incarceration there. 

Recommendation 7: Provide for Progra.. Concurrence with Existing Placement 

Guidelines. 

The subco11111Ji ttee recommended an amendment to Virginia Code §22. l-215, to 
provide that the above-described plan for special education 0£ jail inmates 
comport with existing placement guidelines. (See Appendix F for proposed 
amendment.) 

Recommendation 8: Establish Responsibilities Alllong A££ected Agencies. 

The subcommittee recommended apportioning 
implementation of its proposed program as follows: 

responsibility Eor 

The Department 0£ Education: The Department of Education would 
develop cost projections Eor providing special education services 
locally by compiling data from local school systems within its 
purview and population projections compiled by the subcommittee. The 
Department of Education would take the lead in development of a 
funding mechanism to accommodate the elements of the proposed program 
and provide for 100% funding by the Commonwealth which funds would be 
then funneled through the Department as the agency responsible for 
ensuring the education of handicapped jail inmates. 

The Department of Corrections: The Department of Corrections would 
develop a priority transfer system to assure highest priority for 
transfer of state responsible jail inmates to corrections when such 
inmates are eligible for and desire special education. This priority 
would be subordinate only to those who present a threat to the safety 
of other inmates and staff, or those who are ill. 

The Department 0£ Corrections would also be responsible for ensuring 
that probation and parole officers take note of any indication of a 
qualifying handicap during the routine examination of an offender's 
educational background as part of the pre-sentence investigation and 
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that such officers properly refer inmates who are identified as 
handicapped. 

The Department oE Correctional Education: The Department of 
Correctional Education (DCE) would continue its role as technical 
·assistant to jails in the education of local inmates. DCE would also
develop the notification of rights form and provide gu.idance and
technical assistance to local jails in illlplementing the notification
system. The subcommittee anticipated some minor expansion of the
role due to the expansion of inmate education to the local school
systems through education release.

Local School Divisions: The local school divisions would occupy the 
role of service providers in accordance with P.L. 94-142. Incumbent 
upon them also will be the development of a local plan for on-site 
education in cases where such is possible. 

Local Sheriffs and Jail Administrators: Local jailors would bear the 
responsibility of written notification of identified inmates of their 
right to receive special education and of maintenance 0£ the record 
of the inmate's acceptance or waiver of such service. Additionally, 
local jailors would cooperate with the local school division in the 
development of a "local plan" where available. Finally, the 
subcommittee stressed the i111portance of continuing the existing 
policy of inmate "swapping" where one jail has inmate services 
available for an inmate incarcerated in another locality where such 
services are not available. Such a program would be especially 
valuable to accomodate special education needs. 
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individuals in Virginia jails. 

Patrons-Stambaugh, Guest, Ball, Woodrum, Almand, Forehand and Dicks; Senator: Gray 

Referred to the Committee on Rules 

WHEREAS, Public Law 94-142, the Education of the Handicapped Children Act (20 
U.S.C. §§ 1400·1485), assures that all handicapped youth from birth through age twenty-one 
have available to them a free, appropriate public education which emphasizes special 
education and related services designed to meet their unique needs; and 

WHEREAS, the jail population of such youth may approach 1,000 inmates; and 
WHEREAS, the Virginia Department of Education, as the State Educational Agency, 

appears to be charged under Section 1412 of P.L. 94-142 to assure the provision of special 
education and related services to all handicapped youth in the Commonwealth; and 

WHEREAS, the Virginia Department of Education has not determined how special 
education and related services might be provided to jailed handicapped offenders; now, 
therefore, be it 

RESOLVED by the House of Delegates, the Senate concurring, That the Virginia State 
Crime Commission is requested to conduct a study of handicapped individuals under the 
age of twenty-two years in Virginia jails to determine (i) the number of handicapped youth 
requiring services, (ii) the resources required to provide services, (iii) the most efficient 
method of service delivery, and (iv) the cost of providing such services. 

The Commission shall employ whatever methods of inquiry it may deem necessa. 
including, but not limited to the employment of additional temporary staff and the 
conducting of public hearings across the Commonwealth. The Department of Education, the 
Department of Correctional Education and the Department of Criminal Justice Services 
shall. provide their expertise and resources, as may be requested, to the Commission in 
staffing this study. 

The direct costs of this study are estimated to be $5,500, and such amount shall be 
allocated to the Virginia State Crime Commission from the general appropriation to the 
General Assembly. The Commission shall complete its study and make its recommendations, 
if any, no later than December 1, 1989, as provided in the procedures of the Division of 
Legislative Automated Systems for pr�cessing legislative documents. 
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ARTICLE 2. 

Special Education. 

§ 22.1·213. Definitions. - As used in this article:
1. "Handicapped children 11 means those persons (i) who are aged two to

twenty-one, inclusive
1 

having reached the age of two by the date specified in 
§ 22.1-2541 (ii) who are mentally retarded, physically handicapped, seriously
emotionally disturbed, speech impaired, hearing impaired, visually impaired,
multiple handicapped, other health impaired including autistic or who have a
specific learning disability or who are otherwise handicapped as defined by
the Board of Education and (iii) who because of such impairments need special
education.

2. "Special education" means classroom, home, hospital, institutional or
other instruction, including physical education and vocational education, to 
meet the reasonable educational needs of handicapped children, transporta­
tion, and related services required or appropriate to assist handicapped 
children in taking advantage of, or responding to, educational programs and 
opportunities commensurate with their abilities. The Board of Education 
shall determine by regulation standards for determining which instruction 
and services must be provided pursuant to an individualized education 
program. 

3. "Specific learningdisability"means a disorder in one or more of the basic
psychological processes involved in understanding or using language, spoken 
or written, which may manifest itself in an imperfect ability to listen, think, 
speak, read, write, spell or do mathematical calculations. The term does not 
include children who have learning problems which are primarily the result 
of visual, hearing or motor handicaps, of mental retardation, or of environ­
mental, cultural or economic disadvantage. (Code 1950. § 22-10.3: 1974. c. 
480; 1978, c. 386; 1980, c. �59; 198.3, c. 538.) 

§ 22.1-214. Board to prepare special education program for handi­
capped children. - A. The Board of Education shall prepare and supervise 
the implementation by each school division of a program of special education 
designed to educate and train handicapped children between the ages defined 
in§ 22.1·213 and may prepare and place in operation such program for such 
individuals of other ages. The program developed by the Board of Education 
shall be designed to ensure that all handicapped children have available to 
them a free and appropriate education, including special education designed 
to meet the reasonable educational needs of such children. The program shall 
require (i) that the hearing of each handicapped child be tested prior to 
placement in a special education program and (ii) that a complete audiological 
assessment, including tests which will assess inner and middle ear function­
ing, be performed on each child who is hearing impaired or who fails the test 
required in (i) hereof. The school boards of the several school divisions, the 
Department of the Visually Handicapped, the Department for the Deaf and 
Hard-of-Hearing, Department of Health and other state and local agencies 
which can or may be able to assist in providing educational and related 
services shall assist and cooperate with the Board of Education in the 
development of such program. 

B. The Board of Education shall prescribe procedures to afford due process
to handicapped children and their parents or guardians and to school divisions 
in resolving disputes as to program placements, individualized education 
programs, tuition eligibility and other matters as defined in state or federal 
statutes or regulations. 

C. The Board of Education may provide for final decisions to be made by a
hearing officer. The parents and the school division shall have the right to be 
represented by legal counsel or other representative before such hearing 
officer without being in violation of the provisions of § 54-44 of the Code of 
Virginia. 
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§ 22.1�214.3. Department to develop certain curriculum guidelines;
Board to approve. -The Department of Education shall develop curricula 
for the school-age residents of the state training centers for the mentally 
retaraed and curriculum guidelines for the school-age residents of the state 
mental health facilities in cooperation with the Department of Mental Health 
and Mental Retardation and representatives of the teachers employed to 
provide instruction to the children. Prior to implementation, the Board of 
Education shall approve these curricula and curri:ulum guidelines. 

These curricula and curriculum guidelines shall be designed to provide a 
range of programs and suggested program sequences for different functioning 
levels and handicaps and shall be reviewed and revised at least every three 
years. In addition to academic programming, the curriculum guidelines for 
the school-age residents of the state mental health facilities shall include 
affective education and physical education as well as independent living and 
vocational education with particular emphasis on the needs of older adoles­
cents and young adults. (1985, c. 350.) 

The number of this section was assigned 
by the Virginia Code Commission, the number 
in the 1985 act having been 22.1-214.2. 

Editor's note. - Acts 1985, c. 350, cl. 2, 
provides that the first set of curricula and 

curriculum guidelines shall be completed by 
December 1, 1985, and that a report on these 
materials shaij be submitted to the 1986 
Session of the General Assembly. 

§ 22.1-215. School divisions to provide special education; plan to be
submitted to Board. - Each school division shall provide free and 
appropriate education, including special education, for the handicapped 
children residing within its jurisdiction in accordance with regulations of the 
Board of Education. 

For the purposes of this section, "handicapped children residing within its 
jurisdiction" shall include: (i) those individuals of school age identified as 
appropriate to be placed in public school programs, who are residing in a state 
institution operated by the Department of Mental Health and Mental 
Retardation located within the school division, or (ii) those individuals of 
school age who are placed and living in a foster care home or child-caring 
institution or group home located within the school division and licensed 
under the provisions of Chapter 10 (§ 63.1-195 et seq.) of Title 63.1 of this 
Code as result of being in the custody of a local department of social services 
or welfare or being privately placed, not solely for school purposes. 

The Board of Education shall promulgate regulations to identify those 
children placed within facilities operated by the Department of Mental Health 
and Mental Retardation who are eligible to be appropriately placed in public 
school programs. 

The cost of the education provided to children residing in the state 
institutions, who are appropriate to place within the public schools, shall 
remain the responsibility of the Department of Mental Health and Mental 
Retardation. 

Each school division shall submit annually to the Board of Education by 
such date as the Board shall specify a plan acceptable to the Board for such 
education for the year following and a report indicating the extent to which 
the plan required by law for the preceding year has been implemented. (Code 
1950, § 22-10.5; HJ74. r.. 4�0: 1�78, c. 386: 1980, c. 559; 1985, c. 158.) 

§ 22.1-216. Use of public or private facilities and personnel under
contract for special education. - A school board may provide special 
education for handicapped children either directly with its own facilities and 
personnel or under contract with another school division or divisions or any 
other public or private nonsectarian school, agency or institution approved by 
the Board of Education. (Code 1950, § 22-10.6; 1974, c. 480; 1980, c. 559.) 
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B. A school board may, in lieu of providing transportation on an approved
school btis, allot funds to pay the reasonable cost of special arrangement 
transportation. The Board of Education shall reimburse the school board sixty 
percent of such cost if funds therefor are available. 

C. Costs for operating approved school buses while used exclusiveiy for
transporting handicapped children shall be reimbursed according to the 
regulations promulgated by the Board of Education from such state funds as 
are appropriated for this purpose. (Code 1950, * 22-10.11; 1974, c. 480; 1975, 
cc. 464, 513; 1978, c. 386; 1980, c. 559; 1983, c. 521.)

§ 22.1-217. Visually impaired children. - A. Special education for
visually impaired children provided by a school division shall be established, 
maintained and operated jointly by the school board and the Virginia Board 
for the Visually Handicapped subject to the regulations of the Board of 
Education. 

B. The Virginia Board for the Visually Handicapped shall prepare and
place in operation a program of special education services in addition to the 
special education provided in the public school system designed to meet the 
educational needs of visually impaired children between the ages of birth and 
twenty�one and may prepare and place in operation such programs for such 
individuals of other ages. In the development of such a program> the Virginia 
Board for the Visually Handicapped shall cooperate with the Board of 
Education and the school boards of the several school divisions. 

C. As used in this section:
1. rtVisually impaired" shall be defined by the Board of Education and the

Virginia Board for the Visually Handicapped. 
2. "Pmgram" means a modified program which provides special materials

or services and may include the employment of itinerant teachers or resource 
room teachers for the visually impaired. (Code 1950, § 22-10.7; 1974, c. 480; 
1978, c. 386; 1980, c. 559.) 

§ 22.1·217.1. Programs for the research and development of innova­
tive methods of teaching mentally retarded, mentally ill or emotionally 
disturbed children. - For the purpose of improving the quality of the 
education and training rrovided to the school�age residents of the state
mental health and menta retardation facilities, there is hereby established a 
program of grants, from such funds as are appropriated by the General 
Assembly, to promote the research and development of innovative methods of 
teaching mentally retarded, mentally ill or emotionally disturbed children in 
residential settings. This program shall be available to the education directors 
and instructional staffs of the institutions administered by the Department of 
Mental Health and Mental Retardation. The Board of Education shall award 
these grants on the basis of the recommendations of an advisory committee 
composed of the Director of the Virginia Trea�ment Center for ChildrE:n, two
representatives of the Department of Education and two representatives of
the Department of Mental Health and Mental Retardation. The advisory 
committee shall establish objectives for these grants, develop requests for
proposals and set criteria for evaluating the applications for funds. (1985, c.
332.) 

§ 22.1-218. Reimbursement of parents or guardian of handicapped

children in private schools; reimbursement of school boards from state

funds. - A. If a school division is unable to provide a free appropriate public 
education to a handicapped child and it is not appropriately available in a 
state facility, it shall offer to place the child in a nonsectarian private school 
for the handicapped approved by the Board of Education or such other 
licensing agency as may be designated by state law. The school board of such 
division shall pay to, or on behalf of, the parent o::- guardian of such child the 
reasonable tuition cost and other reasonable charges as may be determined by 
the Board of Education. The school board, from its own funds, is authorized to 
pny such additional tuition or charges as it may deem appropriate. Of the 
total payment approved by the Board of Education, the school board shall be 
reimbursed sixty per centum from such state funds as are appropriated· for 
this purpose. 
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D. Any party aggrieved by the findings and decision made pursuant to the
procedures prescribed pursuant to subsections B and C of this section may 
bring a civil action in the circuit court for the jurisdiction in which the school 
division is located. In any such action the court shall receive the records of the 
administrative proceedings, shall hear additional evidence at the request of a 
party, and basing its decision on the preponderance of the evidence, shall 
grant such relief as the court determines appropriate. 

E. Whenever the Board of Education, in its discretion, determines that a
school division fails to establish and maintain programs of free and 
appropriate public education which comply with regulations established by 
the Board, the Board may withhold all special education moneys from the 
school division and may use the payments which would have been available to 
such school division to provide special education, directly or by contract, to 
eligible handicapped children in such manner as the Board considers 
appropriate. 

F. The Board of Education shall supervise educational programs for
�andicapped children by other public agencies and shall assure that the 
identification, evaluation and placement of handicapped children and youth 
in education programs by other public agencies, as appropriate, are consistent 
with the provisions of the Board of Education's special education regulations. 
(Code 1950, § 22-10.4; 1974, c. 480; 1978, c. 386; 1980, cc. 559, 561; 1981, c. 7;
1982, c. 21: 1985. c. 207.)

§ 22.1-214.1. Issuance of subpoenas by hearing officers. - Any
hearing officer appointed pursuant to the procedures provided for in subsec­
tions B and C of§ 22.1-214 shall have the power to issue subpoenas requiring 
testimony or the production of books, papers, and physical or other evidence. 
Any person so subpoenaed who objects may, if the hearing officer does not 
quash or modify the subpoena at a timely request as illegally or improvidently 
granted, immediately procure by a petition a decision on the validity thereof 
in the circuit court of the jurisdiction in which the hearing is to be held. In any 
case of refusal or neglect to comply with the hearing officer's subpoena, the 
hearing officer may procure an order of enforcement from such court. (Code 
1950, § 22-10.4:1; 1980, c. 561.) 

The number of this section was assigned 
by the Virginia Code Commission, the number 
in the 1980 act having been 22-10.4:1. 

§ 22.1 .. 214.2. Definition of "supervise" as related to educational
programs provided for or by Department of Mental Health and Mental 
Retardation. - For the purposes of subsection F of§ 22.1-214 as related to 
the educational programs provided for or by the Department of Mental Health 
and Mental Retardation, t(supervise" shall mean providing active support in 
(i) designing mechanisms for maintaining constant direct contact and the
sharing of ideas, approaches and innovations between the Department of
Mental Health and Mental Retardation and the facility staff responsible for
providing educational services; (ii) providing consistent oversight, with
particular attention to the mental health programs, to ensure that the
availability of educational resources and the distribution of funds clearly
reflect the needs of the different student populations residing in the various
facilities; (iii) developing guidelines, in cooperation with the Department of
Mental Health and Mental Retardation, for the evaluation of the performance
of the education directors or other education supervisors employed by the
Department of Mental Health and Mental Retardation; (iv) developing and
implementing, in cooperation with the Department of Mental Health and
Mental Retardation, programs to ensure that the educational and treatment
needs of dually diagnosed children in state institutions are met: (v) ensuring

that the expertise of the Department of Education is utilized by providing
technical assistance to the education programs provided for or by the
Department of Mental Health and Mental Retardation in the areas of
selection and acquisition of educational materials, curriculum development
including vocational education. when appropriate, and applications for federal
grants. (1985, c. 207.)
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B. Where a school board enters mto · an agreement with another school
division or divisions or a public or private nonsectarian school to pay the 
tuition cost of special education for handicapped children within its jurisdic­
tion, the Board of Education is authorized to reimburse the school board sixty 
per centum of its reasonable costs as determined by the Board of Education. 

C. The Board of Education is further authorized to reimburse each school
board operating a preschool special education program for handicapped 
children aged two through four, sixty per centum of its costs. (Code 1950 

. § 22-10.8; 1974, c. 480; 1978, c. 386; .1980 •. c .. 559.) 
§ 22.1-218.1. Duty to process placements through the Interstate

Compact on the Placement of Children. - In order to protect the interests 
of the Commonwealth and local governments and provide for the safety and 
welfare of handicapped children, all placements of handicapped children 
facilitated by a school division in an out-of-state special education facility 
shall be processed through the Interstate Compact on the Placement of 
Children as provided in Chapter 10.1 (§ 63.1-219.1 et seq.) of Title 63.1 of the 
Code ofVfrginia. (1983, c. 376.) 

§ 22.1-219. Use of federal, state or local funds not restricted. -
.Nothing in this article shall be construed to restrict or prohibit the use of any 
federal, state or local funds made available under any federal, state or local 
appropriation or grant. (Code 1950, § 22-10.9; 1974, c. 480; 1980, c. 559.) 

§ 22.1-220. Power of counties, cities and towns to appropriate and
expend funds for education of handicapped children. -The governing 
body of any county, city or town is hereby authorized and empowered to 
appropriate and expend funds of the county, city or town in furtherance of the 
education of handicapped children residing in such county, city or town who 
attend private, nonsectarian schools, whether within or without the county, 
city or town and whether within or without the Commonwealth. (Code 1950, 
§ 22-10.10; 1974, c. 480; 1980, c. 559.)

§ 22.1-221. Transportation of handicapped children attending public
or p1·ivate special education programs. - A. Each handicapped child 
enrolled in and attending a special education program provided by the school 
division pursuant to any of the provisions of§ 22.1-216 or§ 22.1-218 shall be 
entitled to transportation to and from such school or class at no cost if such 
transportation is necessary to enable such child to obtain the benefit of 
educational programs and opportunities. 
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* 22.1-7. Hcsponsihility of each state hon rd. n�cncy nnd institution
having children in residence or in custody. - Each state board, state 
agency and state institution having .children in residence or in custody shall 
have responsibility for providing for the· cducntion and training to such 
children which is at least comparable to that which would be provided to such 
children in the public school system. Such bo.ird, agency or i.nstitution may 
provide such education and training either directly with its own facilities and 
personnel in cooperation with the Doard of Education or under contract with a 
school division or any other public or private nonsectarian school, agency or 
institution. The Board of Education shall supervise the education and 
training provided to school-age residents in state mental retardation facilities 
and provide for and direct the education for school·age residents in state 
mental health facilities in cooperation with the Department of Mental Health 
and �Icntal Retardation. The Board shall prescribe standards and regulations 
for all such education and training provided directly by a state board, state 
agency or state institution. Each state board, state agency or state institution 
providing such education and training shall submit annually its program 
therefor to the Board of Education for approval in accordance with regulations 
of the Board. If any child in the custody of any state board, state agency or 
state institution is a handicapped child as defined in � 22.1-213 and such 
board, agency or institution must contr�ct with a priv:iie nonsectarian school 
to provide special education as defined in § 22.1·213 for such child. the state 
board, state agency· or state institution may proceed ns a guardian pursunnt to 
the provisions of§ 22.1-218 A. (Code 1950, § 22-9.1:04; 1972, c. 603: 1974, c. 
480; 1980, c. 559; 1985, c. 207.) 
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EDUCATION OF THE HANDICAPPED 
20 U.S.C. Secs. 1401-1485 

[P.L. 91-230,April 13, 1970, 84 Sl.at.121; as amended by P.L. 93-380, August21, 1974, 88 Suit. 580, by 
P.L. 94-142, November 29, 1975, 89 Stat. 773, by Pub. L. 95-561, November I, 1978, 92 Stat 2364, by Pub. L.
98-199, December 2, 1983, 97 Stat. 1357, by Pub. L. 99·372, August 5, 1986, 100 Stat 796, and by Pub. L.
99-457, Oct. 8, 1986, 100 Stat. 1145.J

SUBCHAPTER 1- GENERAL PROVISIONS 

Sec. 1400. Congressional statements and 
declarations 

Short tiUc 

(a) This chapter may be cited as the .. Education of the
Handicapped Act." 

Findings 

(b) The Congress finds that-

(1) there arc more than eight million handicapped childr�n
in lhc United States IOday; 

(2) the special educational needs of such children nrc not
being fully met: 

(3) more than half of t he handicapped children in the
Unilcd States do not receive appropriate educational services 
which would enable them to have full equality or oppor­
tunity; 

(4) one million of the handicapped ch ildren in the UnilCd
States arc excluded entirely from the public school system 
and wm not go through the educational process wilh their 
peers; 

(S) there arc many handicapped children throughout the
Unilcd Sta� particip:iting in regular school programs whose 
handicaps prevent them from having asucccssf ul cducalional 
experience because their handicaps arc undetected; 

(6) because of the lack of adequate services wi1hin Lhc
public school system, families arc often forced 10 find serv­
ices ouLSidc the public school system, oflcn at great distance 
from their residence and at their own expense; 

(7) developments in the training. of teachers and in diag­
nostic and instructional procedures and methods have ad· 
vanced to the point that, given appropr iate funding. State and 
local educational agencies can and will provide cff ccli vc 
special education and rclnl.ed services to meet the needs of 
handicapped children; 
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(8) State and local cduciltional ilgcncics have a rcspon­
sibili1y to provide education for all handicapped children, but 
present .financial resources arc inadequate to meet the special 
educational needs of handicapped children; and 

(9) it is in the National inl.Crest that I.he Federal Govern­
ment assist State and local efforts to provide programs to 
meet the educational needs of handicapped children in order 
to assure equal prolcction of the law. 

Purpose 

(c) It is the purpose of this chapter lo assure that all
handicappcdchildrcnhavcava.ilablc Lo them, within lhcLime 
periods specified in Section 1412(2)(B) of this title, a free 
appropriate public education which emphasizes special edu­
cation and related services designed to meet their unique 
needs, to assure that the rights of handicapped children and 
their parents or guardians arc protected, 10 �sist States and 
localities to provide for the education of all handicapped 
children, and to assess and assure the effectiveness of efforts 
to educate handicapped children. 

Pub. L. 91-230, Title VI, Sec. 601, Apr. 13, 1970, 84 Stat. 175, 
amended by Pub. L. 94-142, Sec. 3(a), Nov. 29, 1975, 89 Stat. 
774 [reclassified as Sec. 1400 in 1981]. 

Sec. 1401. Definitions 

(a) As used in this chapter-

(!) TI1c tcnn •,•handicapped children" means mentally 
retarded, hard of hearing, deaf, spec.ch or language impairc.d, 
visually handicapped, seriously emotionally disturbed, 
orthopcdically imp.iircd, or other health impaired children, or 
children with specific learning disabiliLics, who by reason 
thereof require special education and related services. 

(3).[*] The t.enn ''Advisory Committee'' means the Na­
lional Advisory Commiltcc on the Education of Handicapped 
Children. 

•Former subsection (aX2) was dclct.cd; however, subsections (a)(J)
• (a)(22) were not renumbered.



(4) The term .. construction.'' except where olhcrwisc
specified. means (A) erection of new or expansion of existing 
structures, and the acquisition and installat.ion of equipment 
therefor; or (B) acquisition of existing structures not owned 
by any agency or institution making application for assis­
tance under this chapter; or (C) remodeling or alteration 
(including the acquisition, installation, modernization, or 
replacement of equipment) of existing structures; or (D) 
acquisition of land in connection with the activities in clauses 
(A), (B), and (C); or (E) a combination of any two or more of 
the foregoing. 

(5) The term .. equipmcm" includes machinery. utilities,
and built·in equipment and any necessary enclosures or 
structures LO house them, and includes all other items neces­
sary for the functioning of a particular facilily as a facility for 
the provision of educational services, including items such as 
insuuctional equipment and ncccsS31')' furniture, print.cd, 
published, and audio-visual instructional materials, Lclecom­
munications, sensory, and other technological aids and de­
vices, and books, periodicals, documents, and other related 
materials. 

(6) The tcnn .. State" means any of the several States, the
District of Columbia, the Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American Samoa, the Northern Mar­
iana Islands, or the Trust Territory of the Pacific Islands. 

(7) The term ''State educational agency'· means the State
board of education or other agency or officer primarily 
responsible for the State supervision of public elementary 
and secondary schools. or, if there is no such officer or 
agency. an officer or agency designated by the Governor or 
by State law. 

(8) The term "local educational agency" means a public
board of education or other public authority legally con­
stituted within a State for either administrative control or 
direction of, or to pcrfonn a service function for, public 
elementary or secondary schools in a city, county, township, 
school district, or other political subdivision of a State, or 
such combination of school districts or counties as arc 
recognized in a Stat.c as an administrative agency for its 
public elementary or secondary schools. Such term also 
includes any other public institution or agency having admin­
istrative control and direction of a public elementary or 
secondary school. 

· (9) The term "elementary school" means a day or rcsi·
dcntial school which provides elementary education, as de­
termined under State law.

(10) The term "secondary school" means a day or resi­
dential school which provides secondary education, as dc1er­
mined under State law, except that it docs not include any 
education provided beyond grade 12. 
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(ll) The term "institution of higher education" means an
cducallonal institution in any State which-

(A} admits as regular students only individuals having 
a certificate of graduation from a high school, or the 
recognized equivalent of such a certificate; 

(B) is legally authorized within such State 10 provide a
program of education beyond high school; 

(C) provides an educational program for which it
awards a bachelor's degree, or provides not less than a 
two-year program which is acceptable for full credit to­
ward such a degree, or offers a two-year program in 
engineering, mathematics, or the physical or biological 
sciences which is designed to prepare the student to work 
as a acchnician and at a semiprofessional level in engineer­
ing, scientific, or other technological fields which require 
the understanding and application of basic engineering, 
scientific, or mathematical principles or knowledge; 

(D) is a public or other nonprofit institution;

(E) is accredited by a nationally recognized accrediting
agency or association listed by the Commissioner pursuant 
LO this par.igraph or, if not so accredited, is an institution 
whose crcdiLS arc accepted, on transfer, by not less than 
three institutions which arc so accredited, for credit on the 
same basis as if transferred from an institution so ac­
credited: Provided, however, That in the case of an institu­
tion offering a two-year program in engineering, 
mathematics, or the physical or biologicaJ sciences which 
is designed to prepare the student to work as a technician 
and at a semiprofessional level in engineering, scientific. 
or technological fields which require the understanding 
and application of basic engineering, scientific, or mathcM 
matical principles or knowledge, if the Commissioner 
determines 1.hat there is no nationally recognized accredit­
ing agency or association qualified LO accredit such institu� 
Lions, he shall appoint an advisory committee, composed 
of persons specially qualified to evaluate training provided 
by such institutions, which shall prescribe the standards cf 
content, scope, and quality which must be met in order to 
qualify such institutions to participate under Lhis Act and 
shall also determine whether particular institutions meet 
such standards. For the purposes of this paragraph the 
Commissioner shall publish a list of nationally recognized 
accrediting agencies or associations which he determines 
to be reliable authority as to the quality of education or 
training offered; and 

(F) The term includes community colleges receiving 
funding from the Secretary of tl1c Interior under Public 
Law 95-471. 

(12) The term "nonprofit" as applied to a school, agency,
organization, or institution means a school, agency, organi­
zation, or institution owned and operated by one or more 



nonprofit corporations or associations no part of Lhc net 
earnings of which inures, or may lawfully inure, to the benefit 
of any private shareholder or individual. 

(13) The tcnn .. research and related purposes" means
research. research training (including the payment of sti­
pends and allowances), surveys, or demonstralions in the 
field of education of handicapped children, or the dissemina­
tion of information derived lhcrcf rom, including (but without 
limitation) experimental schools. 

(14) The term ''Secretary'' means the Secretary of Educa­
tion. 

(15) The term • 'children with specific learning dis­
abilities" means those children who have a disorder in one or 
more of lhc basic psychological processes involved in under­
standing or in using language, spoken or written, which 
disorder may manifest itself in imperfect ability to listen, 
think, speak, read, write, spell, or do mathematical calcula­
tions. Such disorders include such conditions as perceptual 
handicaps, brain injury, minimal brain dysfunction, dyslexia, 
and developmental aphasia. Such term docs not include 
children who have learning problems which arc primarily the 
result of visual, hc.aring, or motor handicaps, of mental 
retardation, of emotional distw-bance, or of environmental, 
cultural, or economic disadvantage. 

(16) The tcrm "special education" means specially de­
signed instruction, at no cost to parents or guardians, to meet 
the unique needs of a handicapped child, including classroom 
instruction, instruction in physical education, home instruc­
tion, and instruction in hospitals and institutions. 

(17) The term "related services" means transportation,
and such developmental, corrective, and other supportive 
services (including speech pathology and audiology, psycho­
logicnl services, physical and occupational U1crapy, recrea­
tion, and medical and counseling services, except that such 
medical services shall be for diagnostic and evaluation 
purposes only) as may be required to assist a handicnppcd 
child to bcncfil from special education, and includes the early 
identification and assessment of handicapping conditions in 
children. 

(18) The term "free �ppropriatc public education'' means
special c.ducation and related services which (A) have been 
provided at public expense, under public supervision and 
direction, and without charge, (B) meet the standards of the 
St.ate educational agency, (C) include an appropriate pre­
school, elementary, or secondary school education in the 
State involved, and (D) arc provided in confonnily with the 
individualized education program required under section 
1414(a)(5) of this title. 

(19) The term .. individualized education program"
means a wriucn statement for each handicapped child de-

vclopcd in any meeting by a representative of the local 
educational agency or an intermediate educational unil who 
shall be qualified to provide, or supervise the provision of, 
specially designed instruction LO meet the unique needs of 
handicapped children, the teacher, Lhc parents or guardian of 
such child, and, whenever appropriate, such child, which 
statement shall include (A) a statement of the present levels 
of educational performance of such child, (B) a statement of 
annual goals, including shon-tcrm instructional objectives, 
(C) a statement of the specific educational services LO be
provided lo such child, and the extent to which such child will
be able LO participate in regular educational programs, (D) the
projected date for initiation and anlicipatcd duration of such
services, and (E) appropriate objective criteria and evalua­
tion procedures and schedules for determining, on at least an
annual basis, whether instruclional objectives arc being
achieved.

(20) The term "excess costs" me.ans those costs which
arc in excess of the average annual per student expenditure in 
a local educational agency during the preceding school year 
for an elementary or secondary school student, as may be 
approprialC, and which shall be computed after deducting (A) 
amounts received under this subchapteror under title I or title 
VII of the Elementary and Secondary Education Act of 1%5, 
and (B) any State or local funds expended for programs 
which would qualify for assistance under this subchaptcr or 
under such titles. 

(21) The tcnn "native language" has the meaning given 
1.hal tcm1 by section 703(a)(2) of the Bilingual Education Act 

(22) The term "intermediate educational unit" means
any public authority, cLhcr Lhan a local educational agency, 
which is under tl1c general supervision of a State educational 
agency, which is established by State law for lhc purpose of 
providing free public education on a regional basis, and 
which provides special education and related services to 
handicapped children wilh.in that State. 

(23) (A) Toe term .. public or private nonprofit agency or
organization"includcs an Indian tribe. (D) The terms "Indi­
an". "Amcric:in Indian", and .. Indian American" mean an 
individual who is a member of an Indian tribc.(C) The tcnn 
HJndian tribe" means any Federal or Slate Indian tribe, band, 
ranchcria, pueblo, colony, or community, including any 
Alaskan native village or regional village corporation (as 
defined in or established under lhc Alaska Native Claims 
Sculcmcnt Act). 

(b) For purposes of part C of this title, "handicapped
youth'' means any h:i.ndic:ippcd child (as defined in section 
602(a)(l)) who-

(1) is twelve years of age or older; or

(2) is enrolled in Lhe seventh or higher grade in
school. 
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NOTE: (a) Except as provided in subsection (b), the 
provisions of lhis Act shall take effect on the date of 
enactment of this Act. 

(b )(1) To lhc ex.tent Lhat Lhc amendments made by lhis Act 
to parts C, D, E, and G of the Education of the Handicapped 
Act prohibit or limit the use of f unds, such amendments shall 
apply only to funds obligated after the date of cnacunent of 
this Act. 

(2) As determined necessary by the Secretary of Educa­
tion for purposes of providing services under the Education 
of the Handicapped Act pending I.he issuance of regulations 
imp!cmenting the amendments made by this Act. the Secre­
tary shall provide financial assistance under parts C, D, E, 
and G of the Act as in eff cct on the day bcf ore the date of 
enactment of this Act until issuance of such rcgufo.Lions or 
March 1, 1984, whichever is earlier. 

Pub. L. 91-230, Title VI, Sec. 602, Apr.13, 1970, 84 Stat. 175; 
amended by Pub. L. 94-142, Sec. 4(a), Nov. 29, 1975, 89 Stat. 
715, Pub. L. 98-199, Sec. 2, Dec. 2, 1983, 97 Stat. 1357, and 
by Pub. L. 99-457, Tille IV, Sec. 402, Oct. 8, 1986, 100 Stat. 
1172. 

Sec.1402. Office of Special Education Programs 

(a) There shall be, within the Office of Special Education
and RchabilitaLivc Services in Lhe Deparunent of Education, 
an Office of Special Education Programs which shall be the 
principal agency in the DcpanmcnL for adminisLCring and 
carrying out this Act and other programs and activilics 
concerning the education and training of the handicapped. 

(b)(l) The office established under subsection (a) shall be 
headed by a Deputy Assistant Secretary who shall be selected 
by the Secretary and shall report directly to the Assistant 
Secretary for Special Education and Rehabilitative Services. 
The position of Deputy Assistant Secretary shall be in grade 
GS-18 of the General Schedule under section 5104 of Litle 5, 
United States Code, and shall be a Senior Executive Service 
position for the purposes of section 3182(a)(2) of such title. 

(2) In addition to such Deputy Assistant Secretary, there
sha11 be established in such office not less lhan six posilions 
for persons to assist the Depuly Assistant Secretary, includ­
ing the position of the Associate Deputy Assistant Secretary. 
Each such position shall be in grade GS-15 of the General 
Schedule under section 5104 of title 5, United St.ates Code. 

Pub. L. 91-230, Title VI, Sec. l503, Apr.13, 1970, 84 Stat. 177; 
amended by Pub. L. 93-380, Tille VJ, Sec. 612(a), Aug. 21, 
1974, 88 Stal. 579, and by Pub. L. 98-199, Sec. 3(a), Dec. 2, 
1983, 97 Stat. 1357. 

Scc.1403. National Advisory Committee on 
Handicapped Children and Youth 

Repealed by Pub. L. 99-457, Tit.le IV, Scc.407, Oct. S, 1986, 
100 Stat. 1177. 
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Sec. 1404. Acquisition of equipment and 
construction of necessary facilities 

Authorization for use of funds 

(a) In the case of any program authorized by this chapter,
if the Secretary determines that such program will be im­
proved by pcrmiLLing the funds authorized for such program 
to be used for the acquisition of equipment and the con­
struction of necessary facilities, he may authorize the use of 
such funds for such purposes. 

Recovery of payments under cerbin conditions 

(b) If within twenty years after the completion of any
construction ( except minor remodeling or alteration) for 
which funds have been paid pursuant to a grant or contract 
under this chapter the facility consLructcd ceases to be used 
for the purposes for which it was constructed, the United 
States, unless the Secretary determines that there is good 
cause for releasing the recipient of the funds from its obliga� 
tion, shall be cntillcd to recover from the applicant or olhcr 
owner of I.he facility an amount which bears the same ratio to 
Lhc then value of the facility as the amount of such Federal 

. funds bore to the cost of lhc portion of the facility financed 
with such funds. Such value shall be determined by agree­
ment of the parties or by action brought in I.he United States 
dis1.rict court for Lhc district in which the facility is situated. 

Pub. L. 91-230. Tille VI. Sec. 605, Apr.13, 1970, 84 Stat.177. 

Sec.1405. Employment of handicapped individuals 

The Secretary shall assure that each recipient of assistance 
under this chapter shall make positive efforts to employ and 
advance in employment qualified handicapped individuals in 
programs assisted under this chapter. 

Pub. L. 91-230, Title VI, Sec. 606, as added Pub. L. 94-142, 
Sec. 6(a). Nov. 29, 1975, 89 Stat 795. 

Scc.1406. Grants for the removal of architectural 
barriers 

(a) The Secretary is authorized to make grants and lo enter
into coopcrali ve agreements w il.h the Secretary of 1.hc Interior 
and wilh State educational agencies to assist such agencies in 
making grants to local educational agencies or intermediate 
educational units to pay part or all of the cost of altering 
existing buildings and equipment in accordance with stan­
dards promulgated under the Act approved August 12, 1968 
(Public Law 90-480), relating to architectural barriers. 

(b) For the purposes of carrying out lhe provisions of this
section, there arc aulhorized to be appropriated such sums as 
mny be necessary. 

Pub. L. 91-230, Title VI, Sec. 607, as added by Pub. L. 
94-142, Sec. 6(a), Nov. 29, 1975, 89 Stal. 795, and amended



by Pub. L. 98·199. Sec. 5. Dec. 2, 1983, 97 Stat. 1358. and by 
Pub. L. 99-457, Tille IV. Sec. 401, Oct. 8, 1986, 100 Si.at. 
1172. 

. Sec.1407. Requirements for prescribing regulations

(a) For purposes of complying with section 43l(b) of the
General Education Provisions Act with rcspcc:t to regulations 
promulgated under part B of this Act, the thirty�day period 
under such section shall be ninety days. 

(b) The Secretary may not implement. or publish in final 
fonn, any regulation pr�ribed pursuant to this Act which 
would procedurally or substantively lessen the protections 
provided to handicapped children under this Act. as em­
bodied in regulations in effect on July 20. 1983 (particularly 
as such protec:Lions relate to parental consent 10 initial evalua­
tion or initial placement in special education. least restrictive 
environment. related services, timelines, attendance of eval­
uation pcrsoMel at IEP meetings, or qualifications of person­
nel). except to the extent that such regulation reflects the clear 
and unequivocal intent of the Congress in legislation. 

(c) The Secretary shall transmit a copy of any regulations
promulgated under this Act to the National Advisory Com­
mittee on the Education of the Handicapped concurrently 
with publication in the Federal Register. 

Pub. L. 91-230, Title VI, Sec. 608, as added by Pub. L. 98-
199. Sec. 6. Dec. 2, 1983, 97 Sza.L 1359.

Sec.1408. Eligibility for Financial Assistance 

Eff ectivc for fiscal years for which . the Secretary may 
make grants under section 1419(b)(l), no Szate or local 
educational agency or intcrmcdiaac educational unit or other 
public institution or agency may receive a grant under pans C 
through G which relat.e exclusively to programs. projects. 
and activities pertaining to children aged three to five. 
inclusive. unless the State is eligible to receive a grant under 
section 1419(b)(l). Pub. L. 99-457. Tille II. Sec. 202, Oct. 8, 
1986. 100 St1t. 1158. 

SUBCHAPTER II- ASSISTANCE FOR 
EDUCATION OF ALL 

HANDICAPPED CHILDREN 

Sec. 1411. Entitlements and allocations 

Formula for delennlnlng maximum State entltlement 

(a)(l) Except as provided in paragraph (3) and in section 
1419 of this title, the m:vdmum amount of the grant to which a 
State is entitled under this subchapt.cr for any fiscal year shall 
be equal to-

. (A) the number of handicapped children aged Lhrcc to 
.five. inclusive, in a State who are receiving special cduca-

lion and related services as determined under paragraph 
(3) if the State is eligible fora grant under section 1419 and
the number of handicapped chidrcn aged six. through 21,
inclusive. in a State who are receiving special education
and related services as so determined;

multiplied by-

(B)(i) 5 per centum, for lhc fiscal year ending Septem­
ber 30, 1978, of the average per pupil expenditure in public 
clcmcni.ary and secondary schools in the United States; 

(ii) 10 per centum, for the fiscal year ending Septcmbcr
30, 1979, of the average per pupil expenditure in public 
clemcni.ary and secondary schools in the United Si.atcs; 

(iii) 20 per ccntum. for Lhe fiscal year ending Scptcm·
bcr 30, 1980, of the average per pupil expenditure in public 
clcmeni.ary and secondary schools in the United States; 

(iv) 30 per ccntum. for the fiscal year ending September
30, 1981. of the average per pupil expenditure in public 
elementary and secondary schools in the United St.ates; 
and 

(v) 40 per centum, for the fiscal year ending September
30, 1982. and for each fiscal year thereafter. of I.he average 
per pupil expenditure in public elementary and secondary 
schools in the United States; 

except that no St.ate shall receive an amount which is less than 
the amount which such State received under this subchaptcr 
for the fiscal year ending September 30, 1977. 

(2) For the purposes of this subsection and subsection (b)
through subsection (c) of this section, the term ••state" docs 
not include Guam, American Samoa, the Virgin Islands, 
Northern M::iriana Islands, and the Trust Territory of the 
Pacific Islands. 

(3) The number of handicapped children receiving special
education and related services in any fiscal year shall be cq ual 
to the number of such children receiving special education 
and related services on December 1 of the fiscal year preced­
ing the fiscal year for which I.he dctcnninalion is made. 

(4) For purposes of paragraph (l)(B). the term ''average
per pupil expenditure, .. in the United States, means the 
aggregate current expenditures, during the second fiscal year 
preceding the fiscal year for which the computation is made 
(or, if satisfactory data for such year arc not available at I.he 
time of computation. then during the most recent preceding 
fiscal year for which satisfactory data are available) of all 
local educational agencies in the United St.ates (which. for 
purposes of this subsection, means the fifty S tatcs and lhc 
DisLrict of Columbia), as the case may be, plus any direct 
expenditures by the State for operation of such agencies 
(without regard to the source of funds from which either of 
such expenditures is made), divided by the aggregate number 
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of children in average daily attendance to whom such agcn· 
cies provided free public education during such preceding 
year. 

(5)(A) In dctcnnining lhe allotment of each State under 
paragraph (1), the Secretary may not count-

(i) handicapped children aged three to seventeen, inclu­
sive, in such Slate under paragraph (l)(A) to the extent the 
numbet of such children is greater than 12 per cent of I.he 
number of all children aged five to seventeen, inclusive. in 
such State and the State serves all handicapped children 
aged three to tive, inclusive, in the state pursuant to State 
law or practice or the order of any court, 

(ii) handicapped children aged five to seventeen, inclu­
sive, in such state under paragraph (l)(A) to the extent the 
number of such children is greater than 12 percent of the 
number of all children aged five to seventeen, inclusive, in 
such State and the State docs not serve all handicapped 
children aged three to five. inclusive, in the St.ate pursuant 
to State law or practice on the order of any court; and 

(iii) handicapped children who are counted under sec·
tion 121 of the Elementary and Secondary Education Act of 
1965. 

(B) For purposes of subparagraph (A), the number of 
children aged five to seventeen, inclusive, in any State shall 
be detennined by the Secretary on the basis of the most recent 
satisfactory data available to him. 

Distribution and use ot grant funds by States 
tor fiscal year ending September 30, 1978 

(b)(l) Of the funds received under subsection (a) of this 
section by any St.ate for the fiscal year ending September 30, 
1978-

(A) 50 per centum of such funds may be us�d by such
State in accordance with the provisions of paragraph (2); 
and 

(B) 50 per centum of such funds shall be distributed by 
such State pw-suant to subsection (d) of this section to local 
educational agencies and intermediate educational units in 
such State. for use in accordance with the priorities cstab� 
lished under .section 1412(3) of this tiLlc. 

(2) Of the funds which any S tatc may use under paragraph
(l)(A)-

(A) an amoWlt which is equal to the greater of-

(i) 5 per centum of the total amount of funds received
under this subchaptcr by such State; or 

(ii) $200,000;

may be used by such State for administrative costs related to 
carrying out sections 1412 and 1413 of this title; 

(B) the remainder shall be used by such State to provide
support services and direct services, in accordance w.ith 
the priorities established under section 1412(3) of this tit.le. 

Distribution and use or grant funds by St.ates for 
rJSc.al years ending September 30, 1979, and thereafter 

{c)(l) Of the funds received under subsection (a) of this 
section by any State for lhe fiscal year ending September 30, 
1979, and for each fiscal year thcrcaftcr-

(A) 25 per ccmum of such funds may be used by such
State in accordance with the provisions of paragraph (2); 
and 

(B) except as provided in paragraph (4). 75 per cenrum
of such funds shall be distributed by such State pursuant to 
subsection (d) of lhis section to local educational agencies 
and intermediate educational units in such State, for use in 
accordance with priorities established under section 
1412(3) of this title. 

(2)(A) Subject to the provisions of subparagraph (B), of 
the funds which any State may use under paragraph (l)(A)-

(i) · an amount which is equal to the greater of-

(I) 5 per ccntum of the total amount of funds received
under this subchapter by such State; or 

(II) $350,000

may be used by such State for administrative costs related 
to carrying out the provisions of sections 1412 and 1413 of 
this title; and 

(ii) the part remaining aficr use in accordance with
clause (i) shall be used by lhc State (I) to provide support 
services and direct services in accordance with the pri­
orities established under section 1412(3), and (Il) for the 
administrative costs of monitoring and complaint inves­
tigation but only to the extent that such costs exceed the 
costs of administration incurred during fiscal year 1985. 

(B) The amount expended by any State from the funds 
available to such State under paragraph (l)(A) in any fiscal 
year for the provision of support services or for the provision 
of direct services shall be matched on a program basis by 
such S Late, from funds other than Federal funds, for the 
provision of support services or for the provision of direct 
services for the fiscal year involved. 

(3) The provisions of section 1413(a)(9) of this title shall
not apply with respect to amounts available for use by any 
State under paragraph 2. 

(4)(A) No funds shall be distribute.d by any State under 
this subsection in any fiscal year to any local educational 
agency or intermediate educational unit in such State if-
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(i) such local educational agency or intcnncdiate edu­
cational unit is entitled, under subsection (d) of this 
section, to less than $7.500 for such fiscal year; or 

(ii) such local educational agency or intermediate edu­
cational unit has not submitted an application for such 
funds which meets the requirements of section 1414 of this 

. title. 

(B) Whenever the provisions of subparagraph (A) apply,
the State involved shall use such funds co assure the provision 
of a free appropriate education to handicapped children 
residing in the area served by such local educational agency 
or such intennediate educational uniL The provisions of 
paragraph (2)(B) shall not apply to the use of such funds. 

Allocation of funds within States to local educaUonal 
agencies and .lntermedlate educational units 

(d) From the total amount of funds available to local
educational agencies and inte.rmediate educational units in 
any State wider subsection (b)(l)(B) or subsection (c)(l)(B) 
of chis section, as the case may be, each local educational 
agency and intennediate educational unit shall be entitled to 
an amount which bears the same ratio to the total amount 
available under subsection (b)(l)(B) or subsection (c)(l)(B) 
of this section. as the case may be. as the nwnber of 
handicapped children aged three to twenty-one. inclusive, 
receiving special education and related services in such local 
educational agency or intennediate educational unit bears to 
the aggregate number of handicapped children aged three Lo 
twenty-one. inclusive, receiving special education and re­
lated services in all local cduc.ational agencies and intennc.di­
ate educational units which apply to the State educational 
agency involved for funds under lhis subchapter. 

Terrltorles and possessions 

(e){l) The jurisdictions to which this subsection applies 
arc Guam, American Samoa, the Virgin Islands, the Northern 
Mariana Islands, and the Trust Territory of the Pacific 
Islands. 

(2) Eachjurisdic:tion to which this subsection applies shall 
be entitled to a grant for the purposes set forth in section 
601(c) in an amount equal 10 an amount detennine.d by the 
Secretary in accordance with crit.cria based on respective 
needs, except that the aggregate of the amount to which such 
jurisdictions are so entitled for any .fiscal year shall not 
exceed an amount equal to 1 per centum of the aggregate 
amounts available to all States under this subchapter for that 
fiscal year. If the aggregate of the amounts, determined by the 
Seactary pursuant to the preceding sentence, to be so needed 
for any fiscal year exceeds an amount equal to such 1 per 
centum limitation, the entitlement of such jurisdictions shall 
be reduced proportionately until such aggregate docs not 
exceed such 1 per ccntum limitation. 
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(3) The amount expended for administration by each
jurisdiction under this subsection shall not exceed 5 per 
ccntum of lhe amount allotted Lo such jurisdiction for any 
fiscal year, or S35,000, whichever is greater. 

Indian reservations 

(f)(l) The Secretary may make payments to the Secretary 
of the Interior according to the need for assistance for the 
education of handicapped children on reservations serviced 
by clcmcnuiry and secondary schools operated for Indian 
children by the Department of the Interior. The amount of 
such payment for any fiscal year shall not exceed 1.25 percent 
of the aggregate amounLS available to all States under this 
subchaptcr for that fiscal year. 

(2) The Secretary of the Interior may receive an allotment
under paragraph (1) only after submitting to the Secretary an 
application which-

(A) meets the applicable requirements of sections
1412, 1413, and 1414(a), 

(B) includes satisfactory assurance that all handi­
capped children aged 3 LO 5, inclusive, receive a free 
appropriate public education by or before the 1987-1988 
school year, 

(C) includes an assurance that there arc public hear­
ings, adequate notice of such hearings, and an oppor-
1unity for comment afforded to mcm bers of ttibes, tribal 
governing bodies, and designated local school boards 
before adoption of the policies, programs, and pro­
cedures required under sections 1412, 1413, and 1414(a), 
and 

(D) is approved by the Secretary.

Section 1416 shall apply to any such application. 

Reductions or increases 

(g)(l) If the sums appropriated under subsection (h) for 
any fiscal year for making payments to States under subsec­
tion (a) are not sufficient to pay in full the total amounts 
which all States are entitled to receive under subsection (a) 
for such fiscal year. the maximwn amounts which all States 
arc entitled 10 receive under subsection (a) for such fiscal year 
shall be ratably reduced. In case additional funds become

available for making such payments for any fiscal year during 
which the preceding sentence is applicable, such reduced 
amounts shall be increased on the same basis as they were 
reduced. 

(2) In the case of any fiscal ye:or in which the maximum
amounts for which States arc eligible have been reduced 
under the first scnlence of paragraph (]), and in which 
additional funds have not been made available to pay in full 



lhc total of such maximum amounts under the last sentence of 
such paragraph. the State educational agency shall fix dates 
before which each local educational agency or intermediate 
educational unit shall rcpon to the State educational agency 
on the amount of funds available to the local educational 
agency or inLcrmcdiatc cducat..ional unit. under the provisions 
of subsection (d) of Lhjs section, which it estimates that it will 
expend in accordance wiLh Lhe provisions of Lhis section. The 
.amounts so available 10 any local educational agency or 
intermediate educational unit, or any amount which would be 
availt.iblc to any other local educational agency or intcnnccH­
atc educational unit if iL were lO submit a program meeting 
Lhc requirements of this subc�aptc.r, which the State cduca· 
Lional agency determines will nol be used for the period of its 
availability, shall be available for allocation to those local 
educational agencies and intcnncdmt.c educational units, in 
the manner provided by this section, which the Stale cduca­
Lional agency dct.cnnincs will need and be able to use 
additional funds to carry out approved programs. 

(h) For grants under subsection (a) lhcre arc aulhorizcd to
be appropriated such sums as may be necessary. 

Pub. L. 91-230, Title VI, Sec. 611, Apr. 13, 1970, 84 Stat. 178; 
amended by Pub. L. 93-380, Tille VJ, Secs. 614(a), (c)(l), (2), 
Aug. 21, 1974. 88 Stat 580, 582; Pub. L. 94-142, Secs. 
2(a)(l)-(3), S(a), (c), Nov. 29, 1975, 89 Stat. 773, 776, 794; 
Pub. L. 96-270, Sec. 13, June 14, 1980; Pub. L. 98-199, Sec. 
15, Dec. 2, 1983, 97 StaL 1357; and by Pub. L. 99-457, Title 
II, Sec. 201, and Title IV, Secs. 403, 404, Oct 8, 1986, 100 
Stat. 1155 and 1173. 

Scc.1412. EligibHity requirements 

· In order co qualify for assistance under &his subchaptcr in
any fiscal year, a State shall demonstrate to I.he Secretary that
the following conditions arc mcc

(1) The S&alc has in cffecL a policy that assures all handi­
capped children Lhe right to a f rcc appropriate public educa­
tion. 

(2) The Sw.c has developed a plan pursuant to section
1413(b) of lhis title in effccL prior ao November 29, 1975, and 
submitted not later than August 21, 1975. which will be 
amended so as lO comply with the provisions of this para· 
graph. Each such amended plan shall set forth in detail Lhc 
policies and procedures which the St.ate will undertake or has 
undertaken in order 10 assure that-

(A) there is established (i) a goal of providing full
educational opponunity LO all handicapped children, (ii) a 
detailed timetable for accomplishing such a goal, and (iii) 
a description of lhe kind and number of facilities, person­
nel, and services necessary throughout Lhc State to meet 
such a goal; 

(B) a free appropriate public education will be avail­
able for all handicapped children bcLwccn the ages of three 
and eighteen within the State not later than September 1, 
1978, Md for all handicapped children between the ages of 
three and twenty-one within the Stale not later than Sep� 
tcmbcr l, 1980, except that, with respect to handicapped 
children aged three to five and aged eighteen to Lwcnty­
onc, inclusive, Lhe requirements of this clause shall not be 
applied in any State if the application of such requirements 
would be inconsistent wiLh State law or practice. or the 
order of any coun, respecting public education within such 
age groups in I.he SLiltc; 

(C) all children residing in the State who arc handi­
cnppcd

1 
regardless of lhc severity of their handicap, and 

who arc in need of special education and related services 
arc identified, localed, and evalualCd, and that a practical 
method is developed and implemented to de1cnnine which 
children arc currently receiving needed special education 
and related services and which children arc not currently 
receiving needed special education and related services; 

(D) policies and procedures arc established in accor·
dance with detailed criteria prescribed under section 
1417(c) of this title; and 

(E) the amendment to the plan submitted by the State 
required by this section shall be available LO parents, 
guardians, and olhcr members of I.he general public at least 
thirty days prior to the date of submission of the amend­
ment to Lhc Secretary. 

(3) The State has established priorities for providing a free
appropriate public education to all handicapped children, 
which priorities shall meet the timetables set forth in clause 
(B) of paragraph (2) of Lhis section, first with respect to
hoodicappcd children who arc not receiving an education,
and second wit.h respect lo handicapped children, wilhin each
disabilily, with the most severe handicaps who arc receiving
an inadcquaLC education, and has made adequate progress in
meeting the timetables set forth in clause (B) of paragraph (2)
or Lhis section.

(4) Ench local educational agency in Lhc State will main·
t:1.in records of Lhc individualized education program for each 
handicapped child, and such program shall be established, 
reviewed, and revised as provided in section 1414(a)(5) of 
this title. 

(5) The St.ate has established (A) procedural safeguards as
required by section 1415 of this Litle, (B) procedures Lo assure 
that, to the maximum extent appropriate, handicapped chil­
dren, including children in public or private institutions or 
other care facilities, are cducat.cd with children who are not 
handicapped, and that special classes. separate schooling, or 
other removal of handicapped children from the regular 



educational environment occurs only when the nature or 
scverily of the handicap is such that education in regular 
classes with the use of supplementary aids and services 
cannot be achieved satisfactorily, and (C) procedures to 
assure that testing and evaluation materials and procedures 
utilized for the pwposes of evaluation and placement of 
handicapped children will be selected and administered so as 
not to be racially or culturally discrimina10ry. Such materials 
or procedures shall be provided and administered in the 
child's native language or mode of communication, unless it 
clearly is not feasible to do so, and no single procedure shall 
be the sole criterion for determining an appropriate cduca­
Lional program for a child. 

(6) The State educational agency shall be responsible for 
assuring that the requirements of this subchaptcr are carried 
out and lhat all educational programs for hanclicappcd chil­
dren within the State, including all such programs admin­
istered by any other State or local agency, will be under the 
general supervision of the persons responsible for education­
al programs for handicapped children in the S talc educational 
agency and shall meet education standards of the St.ate 
educational agency. This paragraph shall not be construed to 
limit the responsibility of agencies other than educational 
agencies in a State from providing or paying for some or all of 
the costs of a free appropriate public education to be provided 
h.mdicapped children in the Saatc. 

(7) The State shall assure that (A) in carrying out the
requirements of this section procedures are established for 
consultation with individuals involved in or concerned with 
the education of handicapped children, including handi­
capped individuals and parents or guardians of handkappcd 
children, and {B) there arc public hearings, adequate notice of 
such hearings, and an opportunity for comment available to 
the general public prior to adoption of the policies, programs, 
and procedures required pursuant to the provisions of I.his 
section and section 1413 of lhis title. 

Pub.L. 91-230, Title VI, Sec. 612, Apr.13, 1970, 84 St.at.178; 
amended by Pub. L. 92-318, Tille IV, Sec. 421(b)(l)(C), June 
23, 1972, 86 Stat. 341; Pub. L. 93-380, Title VI Secs. 614(b), 
(t)(l). 615(a), Title VIII, Sec. 843(b), Aug. 21, 1974, 88 Stat. 
581. 582, 611; Pub. L. 94-142, Secs. 2(a)(4), (c), (d), S(a),
Nov. 29, 1975, 89 Stat. 773, 774, 780; and by Pub. L. 99457,
Title II, Sec. 203. Oct. 8, 1986, 100 Stat. 1158.

Sec.. 1413. State Plans 

Requisite features 

(a) Any State meeting the eligibility requirements set
forth in section 1412 of this title and desiring Lo participate in 
the program under this subchapter shall submit to the Secre­
tary, through its State educational agency, a State plan at such 

Lime, in such manner, and containing or accompanied by such 
information, as he deems necessary. Each such plan shall-
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(1) set forth policies and procedures designed to assure
lhaL funds paid to the State under lhis subchapter will be 
expended in accordance with the provisions of this sub­
chapter, with particular aucntion given to the provisions of 
sections 141l(b), 14ll(c), 14l l(d), 1412(2) and 1412(3) of 
this title; 

(2) provide that programs and procedures will be estab·
Hshcd LO assure that funds received by the St.ate or any of 
its political subdivisions under any other Federal program, 
including section 24lc-l of this title, section 844a(b)(8) 
of this title or ilS successor authority, and section 
1262(a)(4)(B) of lhis Litle, under which there is specific 
authority for the provision of assistance for lhc education 
of handicapped children, will be utilized by the State, or 
any of its political subdivisions, only in a manner consis­
tent with the goal of providing a free appropriate public 
education for all handicapped children, except that nothing 
in this clause shall be construed to limit the specific 
requirements of the laws governing such Federal pro­
grams: 

(3) set forth, consistent with the purposes of this chap­
ter, a description of programs and procedures for (A) the 
development and implementation of a comprehensive 
system of personnel development which shall include I.he 
in-service I.raining of general and special educational 
instrucLiona.I and support personnel, detailed procedures to 
assure lhat all personnel necessary to carry out the pur� 
poses of this chapter arc appropriately and adequately 
prepared and trained, and effective procedures for acquir� 
ing and disseminating to teachers and administrators of 
programs for handicapped children significant information 
derived from educational research, demonstration, and 
similar projocis, and (B) adopting, where appropriate, 
promising educational practices and materials develop· 
ment through such projects; 

(4) set forth policies and procedures to assurc-

(A) lhal, to the extent consistent with lhc number and
location of handicapped children in the St.ate who arc 
enrolled in private elementary and secondary schools, 
provision is made for the participation of such children 

· in the program assisted or carried out under lhis sub­
chaplcr by providing !or such children special education
and related services; and

(B) that (i) handicapped children in private schools
and facilities will be provided special education and 
related services (in confonnancc with an individualized 
educational program as required by this subchaptcr) at 
no cost to their parents or guardian, if such children arc 
placed in or referred lO such schools or facilities by lhe 



State or appropriate JocaI educational agency as the 
means of carrying out the requirements of lhis subchap­
ter or any other applicable law requiring the provision of 
special education and related services to all h.:indi­
cappcd children wilhin such St.ate. and (ii) in all such 
instances the Stale educational agency shall dctcnninc 
whclhcr such schools and facilities meet standards that 
apply to State and local educational agencies and I.hat 
children so served have all the rights they would have if 
served by such agencies; 

(5) set forth policies and procedures which �urc lhat
the State shall seek 10 recover any funds made avaibblc 
under I.his subchaptcr for services to any child who is 
determined to be erroneously classified as eligible to be 
counted under section 141l(a) or 1411(d) of this tille; 

(6) provide satisfactory assurance thaL Lhc control of
funds provided under this subchapter, and Litle to property 
derived lhcrcfrom, shall be in a public agency for the uses 
and purposes provided in lhis subchapter. and that a public 
agency will administer such funds and propeny; 

(7) provide for (A) making such reports in such form
and containing such inf onnation as the Secretary may 
require to carry out his functions under this subchapler, 
and (B) keeping such records and affording such access 
thereto as the Secretary may find necessary to assure the 
correctness and verification of such reports and proper 
disbursement of Federal funds under this subchaptcr; 

(8) provide procedures IO assure that final action with
respect to any application submiued by a local educational 
agency or an incermecliale educational unit shall not be 
taken without first affording lhe local educational agency 
or intermediate educational unit involved reasonable 
notice and opportunity for a hearing; 

(9) provide satisfactory assurance that Federal funds
made available under this subchaptcr (A) will not be 
commingled with State funds, and (B) will be so used as lO 

supplement and increase the level of Federal, Stale, and 
local funds (including funds that are not under the direct 
concrol of Seate or local educational agencies) expended 
for special education and related services provided to 
handicapped children under this subchapter and in no case 
to supplant such Federal, State, and local funds, except 
that, where the Sia.tc provides clear and convin�ing evi­
dence that all handicapped children have a vailablc to I.hem 
a free appropriate public education. the Secretary may 
waive in pan the requirement of this clause if he concurs 
with the evidence provided by the State; 

(10) provide consistent with procedures prescribed pur­
suant to section 1417(n)(2) of this title, satisfactory as­
surance that such fiscal control and fund accounting 
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procedures will be adopted as may be necessary to assure 
proper disbursement of, and accounting for. Federal funds 
paid under this subchaplcr to the St.ate. including any such 
funds paid by the S�tc to local educational agencies and 
intermediate educational units; 

(11) provide for procedures for evaluation at least an­
nually of the effectiveness of programs in meeting the 
educational needs of handicapped children (including 
evaluation of individualized education programs), in ac­
cordance with such cdtcrja that the Secretary shall pre­
scribe pursuant to section 1417 of this tillc; 

(12) provide that the State has an advisory panel, ap­
pointed by the Governor or any other official authorized 
under State law to make such appointments, composed of 
individuals involved in or concerned wilh the education of 
handicapped children, including handicapped individuals, 
teachers, parents or guardians of handicapped children, 
State and local education officials, and administrators of 
programs for handicapped children, which {A) advises the 
State educational agency of unmet needs within the State 
in the education of handicapped children, (B) comments 
publicly on any rules or regulations proposed for issuance 
by the Stale regarding the education of handicapped chil­
dren and the procedures for distribution offunds under this 
subchaptcr, and (C) assists the Seate in developing and 
reporting such data and evaluations as may assist the 
Secretary in the performance of his responsibilities under 
section 1418 of I.his tillc; 

(13) set forth policies and procedures for developing and
implementing intcragcncy agreements between I.he State 
educational agency and other appropriate Si.ate and local 
agencies to (A) define the financial responsibility of each 
agency for providing handicapped children and youth with 
free appropriate public education, and (B) resolve inter­
agcncy disputes, including procedures under which local 
educational agencies may initia1.e proceedings under the 
agreement in order to secure reimbursement from other 
agencies or otherwise implement the provisions of this 
agrcemcnt; 

(14) policies and procedures relating to the establish·
mcnt and maintenance of standards to ensure that person­
nel necessary to carry out the purposes of this subchaptcr 
arc appropriately and adequately prepared and trained, 
including-

(A) the establishment and maintenance of standards
which are consistent with any State approved or recog­
nized certification. licensing, registration, or other com­
parable requirements which apply to the area in which 
he or she is providing special education or related 
services, and 



(B) to I.he extent such standards arc not based on I.he 
highest rcquiremcnlS in the Slate applicable to a specific 
profession or discipline, the steps the Slate is laking to 
require the retraining or hiring of personnel llmt meet 
appropriate professional requirements in the State. 

Additional a.c;surances 

(b) Whenever a State educational agency provides free 
appropriate public education for handicapped children, or 
provides direct services to such children, such State cduca� 
tional agency shall include, as pan of the Stale plan required 
by subsection (a) of this section, such additional assurances 
not specified in such subsection (a) of this section as arc 
contained in section 1414(a) of this title, except that funds 
available for the provision of such education or services may 
be expended without regard to the provisions relating to 
excess costs in section 1414(a) of this title. 

Notlce and hearing prlor to disappro,·al or plan 

(c) The Secretary shall approve any State plan and any
modification thereof which-

(1) is submiucd by a State eligible in accordance with
section 1412 of this title; and 

(2) meets the requirements of subsection (a) and sub­
section (b) of this section. 

The Secretary shall disapprove any State plan which docs 
not me.et the requirements of lhc preceding sentence, but 
shall not finally disapprove a State plan except after 
reasonable notice and opportunity for a hearing to Lhc 
State. 

Participation or handicapped children 
in private schools 

(d)(l) If, on the date of cnacuncnt of the Education of 
the Handicapped Act Amendments of 1983, a State educa­
tional agency is prohibited by law from providing for the 
participation in special programs of handicapped children 
enrolled in private elementary and secondary schools as 
required by subsection (a)(4), the Secretary shall waive 
such requirement, and shall arrange for Lhe provision of 
services to such children through arrangements which 
shall be subject to the requirements of subsection (a)(4). 

{2)(A) When the Secretary arranges for services pur­
suant to this subsection, the Secretary, after consultation 
with the appropriate public and private school officials, 
shall pay to the provider of such services an amount per 
child which may not exceed the Federal amount provided 
per child under this part to all handicapped children 
enrolled in the State for services for Lhe fiscal year preced­
ing the fiscal year for which the determination is made. 

(B) Pending .final resolution of any investigation or
complaint that could result in a dctcnnination under this 
subsection, the Secretary may withhold from the alloca­
tion of lhc affected St.ate educational agency !.he amount 
the Secrei.ary estimates would be necessary to pay the cost 
of such services. 

(C) Any determination by the Secretary under this
section shall continue in effect until the Secretary deter­
mines that there will no longer be any failure or inability on
!he part of the State educational agency to meet the
requirements of subsection (a)(4).

(3)(A) The Secretary shall not take any final action 
under tl1is subsection until the State educational agency 
affected by such action has had an opportwiity, for at least 
45 days after receiving written notice thereof, to submit 
written objections and lo appear before the Secretary or his 
dcsigncc to show cause why such action should not be 
taken. 

(B) If a State educational agency is dissatisfied with the
Secretary's final action after a proceeding under subpara· 
graph (A) of this paragraph, it may, within 60 days after 
notice of such action, file with the United States court of 
appeals for the circuit in which such State is located a 
petition for review of lhat action. A copy of the petition 
shall be forthwith transmitted by the clerk of the court to 
lhc Secretary. The Secretary thereupon shall file in the 
court the record of the proceedings on which he based his 
action, as provided in section 2112 of title 28, United States 
Code. 

{C) The findings of fact by the Secretary, if supported 
by substantial evidence, shall be conclusive; but the court, 
for good cause shown, may remand the case to lhe Secre­
ta.ry LO lake further evidence, and the Secretary may 
thereupon make new or modified findings of fact and may 
modify his previous action, and shall .file in the court the 
record of the further proceedings. Such new or modified 
findings of fact shall likewise be conclusive if supported 
by substantial evidence. 

(D) Upon the filing of a petition under subparagraph 
(B), lhe court shall have jurisdiction Lo affmn the action of 
the Secretary or to set it aside, in whole or in part. The 
judgment of the court shall be subject to review by the 
Supreme Court of the United States upon certiorari or 
certification as provided in section 1254 of title 28, Uniced 
States Code. 

(c) This Act shall not be construed to pennit a State to
reduce medical and other assistance available or to alter 
eligibility under titles V and XIX of the Social Security 
Act wiLh respect to Lhe provision of a free appropriate 
public education for handicapped children within the 
State. 

B-18



APPENDIX c 

c-1



GREEN v. JOHNSON 
Cfteas 513 F.Supp. 965 (1981) 

965 

John GREEN, individually and on behalf 
of all those similarly situated, 

Plaintiffs, 

v. 

Charles JOHNSON et al., Defendants. 

Civ. A. No. 79-1358-F. 

United States District Court, 
D. Massachusetts.

May 8, 1981.

Whiie a 21�year--0ld inmate at Franklin 
County House of Correction plaintiff 
brought action seeking declaratory and in­
junctive relief complaining of alleged fail­
ure to deliver required special education 
services to inmates who were under age of 
22, had not received a high school diploma 
and were eligible for free and appropriate 
special education under state and federal 
law. Plaintiff moved for c�ass certification 
and preliminary injunction and several de­
fendants moved to dismiss. The District 
Court, Freedman, J ., held that: (1) resolu­
tion of who had responsibi1ity under state 
law to provide special education services 
was for state courts in the first instance; 
(2) although plaintiff's individual · claims
had become moot, mootness was not ·a bar
to class certification; .(3) class composed of
all inmates at Franklin ani Hampshire
County Houses of Correction would be con­
ditionaJly certified; (4) incarcerated status
of plaintiff class did not vitiate their en­
titlement to free and appropriate special
education under federal and state laws; (5)
preliminary injunction would issue enjoin­
ing state defendants from failing to provide
special education services to plaintiff class;
and (6) sheriffs of those counties at which
inmates of houses of correction were receiv­
ing services to which they were entitled
were to be dismissed.

Preliminary injunction issued; class 
certified; motions to dismiss allowed in 
part. 
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1. Federal Courts e:=>392
· In action by inmate of Massachusetts

county houses of correction seeking declara­
tory and injunctive relief concerning pro­
viding of special education services to minor 
inmates with learning disabilities, resolu­
tion of state law question of who had initial 
or primary responsibility for provision of 
direct special education services to inmates 
was to be undertaken in the first instance 
in state courts, either by an action seeking 
declaratory judgment or by certification of 
questions to the Supreme Judicial Court of 
the Commonwealth of Massachusetts. Eriu­
cation of the Handicapped Act, § 602 et seq. 
as amended 20 U.S.C.A. § 1401 et seq.; 
M.G.L.A. c. 127, § 48; Mass.S.J.C. Rule 3:21.
2. Courts e:=495

Federal Civil Procedure e=> 186.10
Failure of defendants to secure resolu­

tion of state law question of responsibility 
for delivery of special education services to 
inmates at Massachusetts county houses of 
correction did not preclude federal court 
irom considering merits�of inmates' claims 
to entitlement to special education services 
under federal and state law as well as mo­
tions for class certification and for prelimi­
nary injunction. Education of the Handi­
capped Act, § 602 et seq. as amended 20 
U.S.C.A. § 1401 et seq.; M.G.L.A. c. 127, 
§ 48; Fed.Rules Civ.Proc. Rule 23, 28 U.S.
C.A. ·
3. Declaratory Judgment �204
· .. Since plaintiff, seeking declaratory and
injunct1ve relief regarding delivery of spe­
cial educational services to inmates under
age of 22 at Massachusetts county houses of
correction, had received a general equiva:
lency diploma and had been released from
custody his claims against state defendants
were moot and, also, since inmates at two
houses of correction were being identified,
referred, evaluated and }:laving individual­
ized education programs prepared for them,
and were receiving special education serv­
ices set forth in their IEP's, their claims as
potential class members were also moot.
Education of the Handicapped Act, § 602 et
seq. as amended 20 U.S.C.A. § 1401 et seq.;
M.G.L.A. c. 127, § 48; Fed.Rules Civ.Proc.
Rule 23, 28 U.S.C.A.



4. Fedcrnl Civil Procedure e= 164.5
Mootness of representative platntiff's

claims was no bar to class certification of 
action seeking declaratory and injunctive 
relief regarding delivery of special educa­
tional services to inmates under age of 22 
incarcerated at Massachusetts county hous­
es of correction; because of revolving na­
ture of inmate population and length of 
time between filing of complaint and class 
certification the claims would be capable of 
repetition yet evasive of review and exist­
ence of inmates not receiving special educa­
tion services was certain and counsel had a 
sufficient interest in protecting rights of 
inmates being denied such services. Educa.· 
tion of the Handicapped Act, § 602 et seq. 
as amended 20 U.S.C.A. § 1401 et seq.; 
M.G.L.A. c. 127, § 48; Fed.Rules Civ.Proc.
Rule 23, 28 U.S.C.A.; U.S.C.A.Const. Art. 3,
§ 2, cl. 1.
5. Federal Civil Procedure ¢=> 186.10

In view of large number of inmates of
one county house of correction who were 
under 22 and without high school diplomas 
a significant percentage of that group was 
probably in need of special education serv­
ices, and since .. at least four inmates at 
another county's facility had individualized 
education programs prepared for them and 
were not receiving services, with from one 
to seven potentially eligible inmates being 
admitted each month, such evidence, con­
sidered in light of constantly revolving in­
mate population, establishes sufficient nu­
merosity that joinder of all potential mem­
bers was impractical for purpose of main­
taining as class action suit challenging fail­
ure to provide special education programs 
to those otherwise. eligible inmates in need 
of special education services. M.G.L.A. c. 
15, § lM; c. 71B, § 1 et seq.; Fed.Rules 
Civ.Proc. Rule 2.3(a){l), 28 U.S.C.A.; Educa­
tion of the Handicapped Act, § 602 et seq. 
as amended 20 U.S.C.A. § 1401 et seq. 
6. Federal Civil Procedure e= 186.10

A class composed of all inmates at
Franklin and Hampshire County Houses of 
Correction who were under age 22, without 
high school diplomas and eligible for a free 
and appropriate special education, was cer� 
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tific<l for purpose of action complainin1r of 
denial of special education services t;� c11-
lcgcdly qualified inmalcs; although in­
mates at Franklin County House of Corrcc� 
tion were being referred, evaluated and 
having individualized education programs 
prepared while inmates at Hampshire facili­
ty were not, common claims of inmates at 
both facilities were that no services were 
being provided and, hence, no subclass of 
inmates at Franklin would be certified. 
M.G.L.A. c. 15, § IM; c. 71B, § 1 et seq.;
Fed.Rules Civ.Proc. Rules 23, 23(c)(4), 28
U.S.C.A.; Education of the Handicapped
Act, § 602 et seq. as amended 20 U.S.C.A.
§ 1401 et seq.
7. Schools � 150

Although incarcerated status of those
inmates of Massachusetts county houses of 
correction under age of 22 and in need of 
special education services might require ad­
justments in the particular special educa­
tion programs available to them as com­
pared to programs available to children 
with special cdl!cation needs who were not 
incarcerated, their incarcerated status did 
not eviscerate their entitlement to such 
services under f edcral and state law. Edu­
cation of the Handicapped Act, §§ 602(16), 
612(1), (2)(B), (4, 6) as amended 20 U.S.C.A. 
§§ 1401(16), 1412(1), (2)(B), (4, 6); M.G.L.A.
c. 15, § lM; c. 718, §§ 1, 3, 12.
8. Injunction e=> 136(2)

Preliminary injunction issued enjo!ning_
Massachusetts defendants from failing to 
provide special education services to in­
mates at Franklin and Hampshire County 
Houses of Correction who were under 22 
years of age and without high school diplo­
mas and who were found to be in need of 
special education services in accordance 
with terms of inmates' individualized edu· 
cation programs. Education of the Handi­
capped Act, §§ 602(16), 612(1), (2)(B), (4, 6) 
as amended 20 U.S.C.A. §§ 1401(16), 
1412(1), (2)(B), (4, 6); M.G.L.A. c. 15, § lM; 
c. 71B, §§ 1, 3, 12.
9. Federal Civil Procedure � 1750

Because inmates at two Massachusetts 
county houses of correction were receiving 
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special education services to which they 
were entitled under state and federal law 
and no controversy regarding such facilities 
remained before the court in inmate action 
for declaratory and injunctive relief, pres­
ence of sheriffs of such counties was no 
longer necessary and their motions to dis­
miss were allowed. Education of the Hand­
icapped Act, § 602 et seq. as amended 20 
U.S.C.A. § 1401 et seq.; M.G.L.A. c. 15, 
§ lM; ch. 718, § 1 et seq.

Victoria Pulos, Western Mass. Legal 
Services, Northampton, Mass., Ira Horo­
witz, Susan Bennett, Western Mass. Legal 
Services, Springfield, Mass .• for plaintiffs. 

W. Michael Ryan, Ryan & Ryan, North�
ampton, Mass., for John Boyle. 

J. David Keaney, Egan, Flanagan &
Egan, Springfield, Mass., for Michael J. 
Ashe. 

Terry Jean Seligmann, Asst. Atty. Gen., 
Government Bureau, Boston, Mass., for 
State defendants. . _ 

Geoffrey A. Wilson, Trudel, Bartlett, 
Barry & Filler, Greenfield, Mass., for Don­
ald M. McQuade. 

James A. Bowes, North Adams, Mass., 
Charles M. Maguire, Donovan & O'Connor, 
Adams, Mass., for Carmen Massimiano. 

MEMORANDUM, FINDIN;GS OF FACT, 
AND CONCLUSIONS OF LAW 

FREEDMAN, District Judge. 

This action came to be heard on March 3, 
1981 regarding the motions of the plaintiff 
John Green for certification of a class pur­
suant to F.R.Civ.P. 23, and for a prelimi­
nary injunction pursuant to F.R.Civ.P. 65; 
also heard were the motions of defendants 
Ashe and Massimiano to dismiss the case as 
to them pursuant to F.R.Civ.P. 12(b)(G). 
Following the hearing, defendant John 
Boyle also moved to dismiss. and this mo­
tion is also considered herein. 

In prior proceedings I heard the state 
defendants' (as defined herein) motions to 
dismiss and by Memorandum and Order 
dated February 24, 1981 denied those mo­
tions. 

Based upon my review of the evidence 
presented by the parties through answers to 
interrogatories, affidavits and testimony at 
the hearing, and after careful consideration 
of the arguments of the parties at the hear­
ing and in their memoranda, and with due 

· regard for the proposed orders submitted
by plaintiff and defendants, I am entering
the following findings of fact and conclu·
sions of law.

I. FINDINGS OF FACT

1. Plaintiff John Green filed this action
in 1979 whiJe a twenty-one year old inmate 
serving a sentence at the Franklin County 
House of Correction. He brought suit seek· 
ing declaratory and injunctive relief for 
himself and a class of persons he identified 
in 1 17 of the complaint as follows: present 
and future inmates of the Franklin, Hamp­
shire, Hampden, and Berkshire County 
Houses of Correction who arc under the age 
of twenty-two, have not received a high 
school diploma, and are eligible for a free 
and appropriate special education. 

2. Plaintiff has received a General
Equivalency Diploma and has been released 
from custody since the initiation of this 
action. lntcrvenors on plaintiff's side have 
likewise either been released from custody, 
received the services which they sought, or 
are no longer entitled to those services. 

3. Plaintiff and the intervenors on
p1amtiff's side have been represented 
throughout this litigation by attorneys from 
Western Massachusetts Legal Services. 

4. The defendants in this action fall into
two discrete g,-oups. The first group is 
composed of various officials of the Com­
monwca]th of Massachusetts involved in the 
planning, funding, und delivery of educa­
tional services in the Commonwealth, who 
arc identified collectively herein as the 
"state defendants." The second group is 
composed of the sheriffs of the Houses of 
Correction of Franklin, Hampshire, Hamp· 
den, and Berkshire Counties. 

5. In his complaint, plaintiff alleged
that because of the policies and practices 
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adopted by the state defendants with re­
gard to the delivery of special education 
services to inmates incarcerated at the four 
County Houses of Correction named above, 
he and the class he sought to represent 
were being denied special educational serv­
ices to which they were entitled under fed­
eral and state law. 

6. However, in the interim between fil­
ing of the suit and the hearing on March 3, 
1981, 'funding for the delivery .of special 
educational services at the Hampden and 
Berkshire County Houses of Correction has 
been arranged under one-year grants. 
These funding arrangements are discussed 
in more detail, infra.

A. The Existence of a Class

7. The plaintiff has submitted the affi­
davit of Dr. Milton Budoff, a psychologist 
specializing in the area of special needs of 
handicapped .children and their special edu­
cational needs. Based on this affidavit, I 
find as follows: 

A. A variety oi studies indicate the high
prevalence of serious academic difficu 1-
ties among delinquent children. 

B. According to a national survey of
handicapped children eligible for spe­
cial education services incarcerated in

juvenile correctional institutions:
1. Compared tq the nat.ional average
incidence of · handicapped children of
12.3% some type of handicapping condi­
tion is found to exist in 42.4% of delin­
quent children committed to correction­
al institutions.
2. The handicapping conditions with
the highest incidence rates in correc­
tional facilities were:
a) emotional disturbance (16.23%);
b) learning disabilities (10.59%); and
c) educable mental retardation (7 .69%).

C. Experts have estimated the extent of
mental retardation within youth correc­
tional institutions at between 3% and
9.5%.

D. Of a study group of 477 delinquent
children, 60% were found to be two or
more years retarded in their e.xpected
reading levels.

E. An expert has found that 50% to 80%
of delinquents have some form of
learning disability while learning dis­
abled children form only 12% of total
children.

F. A screening test of O\"Cr 100 juvenile
delinquents revealed that 81% were
learning disabled.

G. An expert has found that an unex­
pectedly high proportion of delinquents
in youth 'Service detention centers in 
Massachusetts have neurological symp­
toms associated with learning disabili­
ties. 

8. Based on these findings, I further
find that among the inmate populations of 
the County Houses of Correction of Frank­
lin, Hampshire, Hampden and Berkshire 
Counties, a significant number of inmates 
are apt to have learning disabilities and 
other educational handicaps. 

9. Regarding the number of inmates at
the County Houses of Correction of Frank� 
lin, Hampshire, Hampden and Berkshire 
Counties who are under age twenty-two 
and without high school diplomas, I make 
the following findings based on answers to 
interrogatories, exhibits attached to a stipu­
lation reached by the parties, exhibits intro­
duced by plaintiff, and the testimony of 
Paul Cohen, Special Education Coordinator 
at the Franklin County House of Correc­
tion, and James McCauley, Correctional 
Services Educational Coordinator for the 
Hampshire County House of Correction: 

A. Statistics compiled by the Statewide
Priority Populations Program indi­
cate that approximately one quarter
of the inmate population in Massa­
chusetts is under twenty-two years
of age and that over 70% are without
a high school diploma.

B. Admissions data from 1976 to 1980 at
the Berkshire County House of Cor·
rection shows that 56% of the sen·
tenccd inmates are between the ages
of seventeen and twenty-two and
that 70% do not have a high school
diploma.
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C. Statistics gathered by the Hampden
County House of Correction show
that it confines over 600 sentenced
inmates in a year, that at any given
point in time one-half is under the
age of twenty-two and that 75% of
those under twenty-two do not have
high school diplomas and are eligible
for special education services.

D. Monthly reports compiled by Paul
Cohen show that the number of in­
mates at the Franklin County House
of Correction under twenty-two
years of age who were without a
high school diploma was 16 in Janu­
ary 1980; 12 in February 1980; 12 in
March 1980; and 12 in April 1980.

E. Monthly reports compiled by Debbie
Burzdak, former Special Education
Coordinator for the Hampshire Coun­
ty House of Correction show that of
the 23 inmates under twenty-two in
the facility in October 1979, 18 did
not have a high school diploma; of
the 25 inmates under twenty-two in
November 1979, 19 did not have a
diploma; of the 26 inmates under
twenty-two in December 1979, 19 did
not have a diploma; of the 28 in­
mates under twenty-two in January
1980, 19 did not have a diploma; of
the· 30 inmates under twenty-two in
February 1980, 17 did not have a
diploma; of the 28 inmates under
twenty-two in March 1980, 19 were
without diplomas; and of the 27 in­
mates in April 1980, 15 had no diplo­
mas.

F. The Hampshire County House of
Correction has an annual inmate pop·
ulation of 250 to 300; an average
daily count of 90; and in October
1979, 18 inmates under twenty-two
without a high school diploma.

G. The Franklin County House of Cor­
rection has an average daily count of
40.02, and in October 1979, 6 inmates
under twenty-two without a high
school diploma.

H. The Berkshire County House of Cor­
rection has an annual inmate popula-

tion of 300; an average daily count 
of 65.2 inmates in 1977 to 1978, and 
69.8 in 1978 to 1979. 

I. The Hampden County House of Cor­
rection has an annual inmate popula­
tion of 600 and as of February 1980,
there were 60 inmates under twenty­
two without a high school diploma.

J. A substantial number of inmates be­
tween ages seventeen and twenty­
two who are without high school dip­
lomas, and who have a high probabili­
ty of special education needs are pres­
ently and at any given point in time
incarcerated at the correctional facili­
ties in Hampshire, Hampden, Berk­
shire and Franklin Counties.

K. The inmate populations at the
Hampden, Hampshire, Berkshire and
Franklin County Houses of Correc­
tion are constantly revolving.

10. Regarding the inmate population at
the Franklin County House of Correction, I 
find as follows: 

A. Paul Cohen is the Special Education
Coordinator at the Franklin County
House of Correction. He screens all
inmates at the facility who are under
twenty-two years of age and are
without a high school diploma. Since
January 1980, he has interviewed 31
inmates in this group who expressed
an interest in special education.

B. Cohen has referred 15 of the 31 in­
mates for a special education evalua­
tion, of which four or five remain in
the Franklin County House of Cor·
rection. Individualized Education
Plans (IEP's) were developed for five
of the 15 inmates referred.

C. Inmates at Franklin stay from 30
dnys to one and one-half years with
an average stay of six to eight
months. From one to seven new in­
mates who are between se\·enteen
and twenty-two years old and with­
out high school diplomas arc admit·
tcd each month.

D. Of the five inmates who were re­
ferred for evaluation and hacl IEP's
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prepared, none has reeeived the serv­
ices listed in the IEP because the 
Franklin facility does not have a spe­
cial education program to implement 
the IEP's of these inmates. 

E. Inasmuch as he knows the Franklin
facility will not provide the special
educational services set out in an in­
mate's IEP, Cohen does not refer in­
mates for evaluations immediately
after the screening interview, but
rather waits until the inmate's re­
lease date approaches.

11. Regarding the Hampshire County
House of Correction, I find as follows: 

A. James McCauley is employed by the
Hampshire House of Correction as
the Education Coordinator. He and
his staff operate the educational pro­
gram at the Hampshire facility. Al­
though he• is a certified teacher,
McCauley is not certified to teach
special education.

B. The Hampshire facility provides edu­
cational services to its inmates in­
cluding vocational education and
classes in preparation for the General
High School Equivalency Test.

C. When an inmate is admitted to the
Hampshire facility, he is interviewed
by an institutional caseworker. If
the inmate wishes, he is referred lo
McCauley who assesses the inmate's
needs by giving the inmate the Test
of Adult Basic Education. Based on
test results, McCauley develops an
educational plan for the inmate.
McCauley also attempts to obtain the
educational history of the inmate, in­
cluding school records.

D. McCauley has performed educational
assessments for 50 inmates referred
to him by caseworkers since July
1980. Of the 50 inmates assessed by
McCauley, 70% had received special
educational assessments by their for­
mer school districts under state law.

E. Of the 50 inmates assessed by
McCauley, over one-half were under
age twenty-two and of that one·half,
85% did not have a high school diplo­
ma.
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F. McCauley has not referred any in­
mate for special educational evalua­
tion, and no special educational serv­
ices ·in accordance with an IEP are
being provided to inmates at the
Hampshire facility.

B. Preliminary Injunction

12. Inmates at the Franklin County
House of Correction, although referred to 
their local school committees for special ed­
ucation evaluation and preparation of 
IEP's, are not receiving the special educa­
tional services set out in their IEP's. 

13. Inmates at the Hampshire County
House of Correction are not being referred 
to their local school committees, and thus 
are neither being evaluated nor having 
IEP's prepared for them. As a result, spe­
cial educational services as set out in an 
IEP are not being delivered to inmates at 
this facility. 

14. Inmates at the Hampden and Berk­
shire County Houses of Correction are be­
ing referred and evaluated, and arc having 
IEP's prepared for them. Dcli\·ery to in­
mates of special education services describ­
ed in their IEP's is taking place because 
both facilities have hired a part-time special 
education teacher and coordinator for 1980-
1981 under grants from the Massachusetts 
Department of Education. 

15. Based on the affidavit of �lilton Bu­
<loff, supra, I find as follows: 

A. Incarceration in a county jail for an
extended period of time can cause
harm or loss of opportunity to chil·
dren when educational programs ap­
propriate to their special needs are
denied them or are simply not availa­
ble. Some inmates who were mak­
ing progress in a special education
school program prior to incarceration
may show a marked deterioration in
skills. Other inmates because of the
lack of special education programs
geared to their individual needs dur­
ing incarceration may be unprepared
for job-related training upon release.
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B. Although some educational program ment and service delivery resources 
may be available, it may be of little in order to facilitate the development 
or no value to an inmate with special of Individual Educational Plans. 
needs. Long periods of unproductive The Fiscal Year 1981 grant to the 
time, accompanied by backsliding, re- Federation totals $190,014. 
inforcement of low self-esteem, and c. In addition to the grant to the Feder-
an increase of frustration can result. ation, the Department of Education

16. Because inmates are only eligible for made available in Fiscal Year 1981 a
special education up to age twenty-two un- separate pool of federal special edu-
der Massachusetts law, the absence of spe- cation funds for all County Houses of
cial educational services during incarcera· Correction that might choose to apply
tion may result in an inmate's ineligibility for the funds for the hiring of teach-
for services upon release if he is then over ing staff to provide direct special ed-
age twenty-two, and in any event will al- ucation services to eligible inmates.
ways result in a shortened period of eligibil- 18. At one time, liaison coordinators
ity for the actual de)jvery .of services. funded by the grant to the Federation were 

17. Based on the stipulation entered into working in the County Houses of Correction
by the parties and the affidavit of Roger in Franklin, Hampshire, Hampden and 
W. Brown, Associate Commissioner for Spe- Berkshire Counties. However, no liaison
cial Education for the Commonwealth, I coordinator is presently at the Hampshire 
find as follows: County facility. 

A. The Massachusetts Department of
Education has designated special
needs inmates in County Houses of
Correction as among its first priori­
ties in 1980-1981. The Department
of Education acting through its Divi­
sion of Special Education has made
intensive efforts to assist in the iden­
tification of inmates in County Hous­
es of Correction who may have spe­
cial needs, and to improve access to
special education services for this
population.

B. As a part of these efforts, the De­
partment of Education awarded a
grant to a private, non-profit agency,
the Federation for Children with
Special Needs [the Federation], for a
program entitled Special Education
Coordinator Team for Massachusetts
in 1980-1981. This grant was to sup­
port the work of special education
coordinators (liaison coordinators)
who assist local school districts and
County Houses of Correction in iden·
tifying eligible inmates who may
have special needs and who wish to
be referred for special education
evaluations. These coordinators also
were to identify appropriate assess-

19. Hampden and Berkshire Counties
applied for and were awarded grants from 
the separ.ite pool of federal special educa­
tion funds for the hiring of teaching staff 
described in the Complaint, � 17, supra. 
The Houses of Correction of Franklin and 
Hampshire Counties have not applied for 
these grants. 

20. The Department of Education has
no funds, federal or state, at the present 
time which can be granted to the County 
Houses of Correction to develop special edu­
cation programs. 

21. The Department intends to set aside
for Fiscal Year 1982 a joint pool of federal 
adult education funds and special education 
funds so that grants may be awarded to the 
County Houses of Correction. The total 
amount of this fund, subject to appropria­
tion, will be between $300,000 and $400,000. 

22. The conflicting interpretations of
Massachusetts General Laws (M.G.L.) c. 127 
§ 48 made b\' the state defendants and the
Sheriffs of the County Houses of Correction
have resulted in disputes regarding upon
whom the Massachusetts legislature has
placed the initial or primary responsibility
for the actual delivery of special education
services to inmates in the County Houses of
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Correction. In the context of these dis­
putes, and based upon the affidavit of Rog­
er Brown and the representations of counsel 
for the parties in their memoranda and at 
oral argument, I find the following: 1 

A. The state defendants believe that the
best model to be used in the County
Houses of Correction in delivering
special education services to inmates
is a joint adult education and special
education grant, and that this is the
best way to provide the broad range
of educational i;ervices plaintiffs
need.

·· · · 

B. The Department of Education distin­
guishes between the determination of
need for special education on the one
hand, and the actual delivery of spe­
cial education services on the other
hand. The Department has taken
the position that while school com­
mittees under their jurisdiction are
required to identify, evaluate and de­
velop IEP's for inmates at the Coun­
ty Houses of Correction, it is the
responsibility of the administrators
of these facilities {i. e. the Sheriffs)
to actually deliver the services set
forth in an IEP to an inmate while

· incarcerated.
C. The Sheriffs have taken the position

that the delivery of special education
services to inmates at their facilities
is not within their responsibilities un­
der M.G.L. c. 127 § 48.

D. The Sheriffs of the Hampshire and
Franklin County Houses of Correc­
tion did not apply for special educa­
tion grants from the Department of
Education in Fiscal Year 1981 be­
cause they understood that as a con­
dition of the grant they would be

1. Because the Findings of Fact which follow
relate to the positions taken by various defend·
ants as a result of their interpretations of state
law, these findings are necessarily admi)(tures
of law and fact. yet are presented here for the
purpose of explaining the underlying state law
issue in this case. The text of M.G.L. c. 127
§ 48 is set forth in relevant part in ! 9 of the
Conclusions of Law.

required to pay for services after the 
first year. 

E. The positions taken by the respective
defendants follow from their good
faith interpretation of a seemingly
ambiguous state statute, and are not
the result of intentional evasion of
responsibility.

F. While the Department of Education
has taken a number of steps to as­
sure that the Sheriffs of the County
Houses of Correction meet what the
Department believes to be the re­
sponsibility of the Sheriffs, the De­
partment has not as yet sought judi­
cial interpretation of M.G.L. c. 127
§ 48 in state court.

11. CONCLUSIONS OF LAW

A. Genera/
1. Jurisdiction is vested in this Court to

hear plaintiff's claims pursuant to The 
Handicapped Children Education Act 
(Handicapped Act), P.L. 94-142, 89 Stat. 
773-796 presently codified in 20 U.S.C.
§§ 1401 ct seq., by 20 U.S.C. § 1415(e){4);
and to hear plaintiff's claims under state
law by the principles of pendent jurisdic·
tion.2 

2. The Handicapped Act establishes a
program of cooperative federalism which 
sets minimum standards with which states 
must comply in order to be eligible to re­
ceive grants of money to assist state and 
local educational agencies in the provision 
of a "free and appropriate public educa· 
tion," as defined in 20 U.S.C. § 1401(18). 

3. Some of the minimum standards with
which states must comply are the following: 

2. Plaintiff alleged that this action also arises
under the Equal Protection Clause of the U.S.
Constitution, Amendment XIV and the Rehabil·
italion Act of 1976. 29 U.S.C. § 794, and thus
alleged n jurisdictional basis In 42 U .s.c.
§ 1983 and 28 U.S.C. §§ 1331 and 1343(3), as
well as 28 U.S.C. §§ 2201 and 2202. Inasmuch
as I base my ruling on The Handicapped Chi!·
dren Education Act's jurisdiction.ii pro,ision, 1
do not address these other jurisdictional
grounds.
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A. States must have in effect a policy Id. § 1412(6) (emphasis supplied). Thus, the
that assures all handicapped children ultimate responsibility for administrative 
the right to a free and appropriate oversight of the delivery of education pro­
public education, 20 U.S.C. § 1412(1), grams for handicapped children lies with 
and must develop plans which detail the state educational agency, id., see also 45 
policies and procedures which insure C.F.R. § 121a.500(a) (1980).
the realization of that right, id. 

§ 1412(1), (2).
B. States must establis.h ,t}le requisite

procedural safeguards, id. § 1412(5),
and must insure that local education­
al agencies will establish individual­
ized education programs (IEP's). Id.
§ 1412(4).3 

C. States must insure that "a free and
appropriate public education will be
available for all handicapped children
between the ages of three and twen­
ty-one \\;thin the state no later than
September 1, 1980 ... ," id.

§ 1412(2)(B), unless application of
this requirement with respect to
three to five and eighteen to twenty­
one year olds would be inconsistent
with state Jaw or practice or the or­
der of any court respecting public
education within such age groups in
the state. Id.

3. The Handicapped Act requires that:
The state educational agency shall be

responsible ·for assuring that the require­
ments [of this Act] are carried out and 
that all educational programs for handi­
capped children within the state, includ­
ing all such programs administered by 
any other state or local agency, will be 
under the general supervision of the per­
sons responsible for educational programs 
for handicapped children in the state edu­
cational agency and shall meet education­
al standards of the state educational 
agency. 

3. An IEP is defined as: 

[A] written program for each handicapped
child developed in any meeting by a representa· 
tive of the local education agency or an inter· 
mediate educational unit who shall be qualified 
to provide, or supervise the provision of spe­
cially designed instruction to meet the unique 
needs of handicapped children, the teacher, the 
parents, or guardian of such child, which state­
ment shall include (A) a statement of the 
present levels of educational performance of 
such child, (B) a statement of annual goals, 

4. The Commonwealth of Massachusetts
enacted legislation designed to deliver edu­
cation services to "special .needs students" 
even before the enactment of the Handi­
capped Act in 1975. St.1972, c. 766, pres­
ently codified in M.G.L. c. 71B §§ 1 et seq. 
and c. 15 § lM. This state law, popularly 
known as "Chapter 766," provided for the 
creation of a division of special education 
within the Commonwealth's Department of 
Education "to regulate all aspects of, and 
assist with the development of all special 
education programs supported in whole or 
in part by the Commonwealth." M.G.L. c. 
15 § 1M(2). 

5. Chapter 766 also requires the school
committee of every city, town, or school 
district to "identify the school age children 
residing therein who have special needs, 
diagnose and evaluate the needs of such 
children, prepare a special educational pro­
gram to meet those needs, provide or ar­
range for the provision of such special edu­
cation program, maintain a record of such 
identification, diagnosis, proposal and pro­
gram actually ,provided, and make such re­
ports as the [Massachusetts D]epartment 
[of Education] may require." M.G.L. c. 71B 
§ 3.

6. For purposes of Massachusetts law, a
"school age child" is any person of ages 
three through twenty-one who has not 
obtained a high school diploma or its equiv­
alent. Id. § 1. 

including short term instructional objectives, 
(C) a statement of the specific educational 
services to be provided to such child, and the
extent to which such child will be able to par·
ticipate in regular educational programs. (Dl 
the projected date for initiation and anticipated 
duration of such services, and (E) appropriate 
objective criteria and evaluation procedures 
and schedules for determining, on at least an
annual basis, whether instructional objecch·es 
are being achie\'ed. 
20 u.s.c. § 1401(19). 

C-10



974 513 FEDERAL SUPPLEMENT 

7. Massachusetts receives federal funds
. under the Handicapped Act, and must com­
ply wjth the minimum requirements set 
forth in that Act. 

8. Chapter 766, in accordance with the
Handicapped Act, establishes that the ini­
tial or primary. responsibility for identifying 
and evaluating children with special educa­
tion needs, and for preparing IEP's and 
delivering services to them lies with local 
education agencies. M.G.L. c. 71B § 3; see
also 20 U.S.C. §§ 1401(8) and 1413; 45 
C.F. R. §§ 12la.304 and 121a.600 (1980).

9. M.G.L. c. 127 § 48, enacted the day
after c. 766, see St.1972, c. 777 § 12, pro­
vides in relevant part: 

The commissioner [of corrections] shall 
establish and maintain education, train­
ing and employment programs for per­
sons committed to the custody of the 
department. The administrators of coun­
ty correctional facilities shall establish 
and maintain such programs for persons 
committed to such facilities. Such pro­
grams shall include opportunities for aca­
demic education, vocational education, vo­
cational training, other related prevoca· 
tiona/ programs and employment, and
may be made available within correction· 
al facilities or . . . at other places ap­
proved by the commissioner or adminis­
trator .. . .  

Id. (emphasis supplied). 
[1] 10. The language of M.G.L. c. 127

§ 48 is, as a matter of law, not given to
ready construction for determining who has
the initial or primary responsibility for the
provision of direct special educational serv­
ices to inmates at County Houses of Correc·
tion.

11. Resolution of this state law question
may and should be undertaken in the first 
instance in the state courts of the Common­
wealth, either by an action seeking declara­
tory judgment or by certification of ques­
tions to the 'supreme Judicial Court of the 
Commonwealth pursuant to S.J.C. Rule 

3:21. Sc.>e Kartcll v. Blue Shield of Massa­
chusetts, Inc., 592 F.2d 1191, 1194-95 (1st 
Cir. 1979). 

[2] 12. Given the failure of any of the
defendants to secure resolution of this state 
law question of initial or primary responsi­
bility for the delivery of special education 
services to inmates at County correctional 
facilities and the ongoing non-delivery of 
services to inmates at the Hampshire and 
Franklin County Houses of Correction, sep­
aration of this underlying issue of state law 
from the issues raised by plaintiff's action 
does not preclude this court from consider­
ing the merits of plaintiff's claims and his 
motions for class certification and for a 
preliminary injunction. 

B. Class Certification

13. A party seeking class certification
under F.R. Civ.P. 23 bears the burden of 
showing that the four requirements of F.R. 
Civ.P. 23(a) are satisfied, and that a class 

action is maintainable under F. R.Civ.P. 
23(b). 

14. Plaintiff has alleged that the state
defendants have acted or refused to act on 
grounds generally applicable to the class he 
seeks to represent, thereby making appro­
priate final injunctive relief in correspond­
ing declaratory relief with respect to the 
class as a whole. F.R.Civ.P. 23(bX2). 

[3] 15. Because plaintiff himself has
received a General Equivalency Diploma 
and has been released from custody, his 
claims against the state defendants are 
moot. With respect to inmates at the Berk· 
shire and Hampden County Houses of Cor· 
rection, because these inmates are now be· 
ing identified, referred, evaluated and are 
having IEP's prepared for them, and are 
receiving the special education services set 
forth in their IEP's, their claims as pot.en· 
tial class members are also moot. 

16. Usually, there must be "a named
plaintiff who has ... a [Jive] case or contro­
versy at the time a complaint is filed, and 
at the time the class action is certified by 
the district court pursuant to Rule 23 ... ," 
in order to satisfy Article III of the U.S. 
Constitution, Sosna v. Iowa, 419 U.S. 393, 

402, 95 S. Ct. 55.1, 558, 42 L.Ed.2d 532 (1975). 
However, "[t]herc may be cases in which 
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the controversy involving the named plain- mas, and a significant percentage of this 
tiffs is such that it becomes moot as to group may be in need of special education 
them before the district court can reason- services. In addition, at least four inmates 
ably be expected to rule ori a certification at the Franklin facility haye had IEP's pre­
motion. In such instances, whether the cer- pared for them and are not receiving serv­
tification can be said to 'relate back' to the ices, and from one to seven potentially eligi­
filing of the complaint may depend upon ble inmates are admitted each month. This 
the circumstances of the particular case and evidence of numerosity, considered in light 
especially the reality of the claim that oth- of the fact that the inmate population at 
erwise the issue would evade review." Id. these facilities is constantly revolving, es­
at 402 n. 11, 95 S.Ct. at 559 n. 11. See also, tablishes sufficient numerosity that joinder 
Gerstein v. Pugh, 420 U.S. 103, 110 n. 11, 95 of all potential members of the class is 
S.Ct. 854, 861 n. 11, 43 L.Ed.2d 54 {1975). impracticable. See Yaffee v. Powers, 454

[4] 17. Thus, the mootness of plaintiff F.2d 1362, 1367 (1st Cir. 1972).
John Green's claims at the present time is 20. F.R.Civ.P. 23(a)(2) requires that
not an absolute bar to class certification there be questions of law and fact common 
under Article III. Because of the revolving to the class. The class members in the 
nature of the inmate population at the instant case share a common factual idcnti­
County House of Correction and the length ty or being inmates in County Houses of 
of time between filing of a complaint and Correction who arc either entitled, or potcn­
ruling on a motion for class certification, t,ally entitled, to special education services 
the claims asserted may be capable of repe- but not receiving them. Although some 
tition yet evasive of review. inmates have already had IEP's prepared 

18. The circumstances of this case para!- for them, while others have not had the
lei those described in Gerstein v. Pugh, su- opportunity to be referred or evaluated, all 
pra. An inmate seeking special education members of the class in common arc not 
services may be released from custody be- receiving special education services. 
cause of reversal of his conviction on ap- 21. Plaintiff John Green's claims at thepeal, parole, or completion of his sentence. 
It is by no means certain that any inmate at 
the County Houses of Correction would be 
in custody !orig enough for this Court to 
certify the class before his claims were 
mooted. The existence of inmates who are 
not receiving special education services is 
certain. The attorneys representing plain­
tiffs are federally-funded legal services 
lawyers with sufficient interest in protect­
ing the rights of inmates being denied serv­
ices to assure a continuing live interest in 
this case. Cf. Gerstein v. Pugh, 420 U.S. at 
110 n. 11, 95 S.Ct. at 861 n. 11. As was held 
in Gerstein, "this case is a suitable excep­
tion" to the requirement of Sosna. Id.

[5] 19. F.R.Civ.P. 23(aX1) requires that
a class be so numerous that joinder of all 
members is impracticable. The evidence 
presented by plaintiffs indicates that a 
large number of inmates at the Hampshire 
County House of Correction are under 
twenty-two and without high school diplo-

time of filing the complaint were typical of 
claims of the class he seeks to represent and 
did not conflict with the interests of other 
members of the class. Thus the require­
ments of F.R.Civ.P. 23(a)(3) are met. 

22. F.R.Civ.P. 23(a)(4) requires that the
representative party be such as to ensure 
fair and adequate protection of the inter­
ests of the class. Plaintiff is represented by 
legal services attorneys who have experi­
ence in representing persons in institutional 
settings, in representing juveniles in educa­
tion and other matters, and in conducting 
class action legislation. Plaintiff, acting 
through his attorneys, will fairly and ade­
quately protect the interests of the mem­
bers ·of the class. 

23. Because the defendants have acted
or refused to act on grounds generally ap­
plicable to the class in failing lo provh!e 
special education services and thereby final 
injunctive and declaratory relief with re-
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spect to the class as a whole is appropriate, 
plaintiff's class action may be maintained 
under F.R.Civ.P. 23(b)(2). 

[6] 24. A class composed of all inmates
at the Franklin and Hampshire County 
Houses !of Correction who arc under age 
twenty-two, without high school diplomas 
and are eligible for a free and appropriate 
special education will be certified; however, 
F.R.Civ .P. 23(c) provides for conditional c<!r­
tification, subject to alteration and· amend­
ment before decision on the merits of an 
action. Since it is possible that subsequent 
developments in this suit may reveal that 1) 
inmates entitled to referral and evaluation, 
preparation of IEP's and delivery of serv­
ices do not wish to participate in special 
education programs; 2) that the number of 
inmates actually entitled to services is small 
and joinder of their individual claims is not 
impracticable; or 3) that inmates simply do 
not wish to participate in or proceed with 
this litigation, certification of this class is 
conditional. 

25. Although F.R.Civ.P. 23(c}(4) pro­
vides for division of a class into subclasses 
and treatment of each subclass as a class, 
such division is not appropriate in this case. 
While inmates at the Franklin House of 
Correction are being referred, evaluated, 
and having IEP'.5_prepare<l for them on the 
one hand, and inmates at the Hampshire 
facility are not, on the other hand, the 
common claim of inmates at both correc­
tional facilities is that no services are being 
provided. The subclass of inmates at 
Franklin probably would not independently 
satisfy the requirements of F.R.Civ.P. 23(a) 
and their claims would be left in isolation. 
As was said in Yaffce v. Powers, 454 F.2d 
1362, 1367 (1st Cir. 1972) at the juncture of 
ruling on a motion for class certification, 
"unless a claim is patently frivolous, [the) 
court should ask itself: assuming there arc 
important rights at stake, what is the most 
sensible approach to the class determination 
issue which can enable the litigation to go 
for.vard with maximum effectiveness from 
the viewpoint of judicial administration?" 
Id. Maximum effectiveness in this case 
will be achieved by the conditional certifica-

tion' of the class as composed of inmates at 
both Hampshire and Franklin who arc un­
der twenty-two, without high school diplo­
mas, and entitled to a free nnd appropriate 
special education. 

C. Prelimin:iry Injunctive Relief

26. Plaintiff seeks a preliminary injunc­
tion to "enjoin the state defcndant.5 from 
failing to assure that plaintiff class mem· 
bers in Hampshire and Franklin County 
Houses of Correction receive the special ed­
ucation and related services to which they 
are entitled." 

27. In the First Circuit, a four-prong
standard applies to the issuance of prelimi­
nary injunctions: plaintiff must demon­
strate 1) irreparable injury; 2) a likelihood 
of success on the merits of the claim; 3) 
that the balance of hardships tips in his 
favor; and 4) �hat the public interest would 
be furthered by issuance of preliminary re­
lief. Sec Automatic Radio Manufacturing
Company v. Ford Motor Company, 390 F.2d 
113 (1st Cir.) cert. denied 391 U.S. 914, 88 
S.Ct. 1807, 20 L.Ed.2d 653 (1968). 

28. The plaintiff has demonstrated that
the class of inmates under twenty-two, 
without high school diplomas, entitled to a 
free and appropriate special education are 
harmed by not receiving services to which 
they are entitled. The nature of the injury 
to the class accrues with the passage of 
time and cannot be . .remedied through dam­
ages. Absent the issuance of a preliminary 
injunction, this harm to the plaintiff class is 
significant, ongoing, and irreparable. 

[7] 29. The plaintiff class has demon­
strated to a likelihood that they are entitled 
to a free and appropriate special education 
under federal and state law. Their incar· 
cerated status may require adjustment.5 in 
the particular special education programs 
available to them as compared to programs 
available to children with special education 
ncc<ls who arc not incarcerated, but their
incarcerated status docs not e\·iscerate their 
entitlement under federal and state law. 
See, e. g. 20 U.S.C. § 1401(16), 45 C.F.R. 
§ 121a.14{a)(l), M.G.L. c. 71B §§ 1, 3 and 12.
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30. The plaintiff class has demonstrated 34. The plaintiff class has satisfied the
to a likelihood that the state defendants four-prong standard applicable to the is­
h:ive Cailccl to provide all handicapped chit- suancc of a preliminary injunction. This 
dren between the ages of three and twenty- leaves the issue of the proper scope of relief 
one a free and appropriate public education to be afforded by the terms of the prelimi­
in breach of their duties under federal and nary injunction. 
state law. 20 U.S.C. §§ 1412(1), (4) and 
(2)(8), and (6); M.G.L. c. 15 § IM. See a/so

45 C.F.R. § 1213.000(c). D. Nature of Relied

31. Specifically, whiici defendants have
introduced evidence of their efforts to com­
ply with the dictates of federal and stale 
law, these efforts do not obviate the show­
ing of likelihood of failure to fulfill statuto­
ry duties made by the plaintiff class, but 
rather may go to the issue of appropriate 
relief. 

32. Balancing the hardship imposed by
the issuance of a preliminary injunction 
against the hardship to be endured absent 
its issuance necessarily involves considera­
tion of the scope of the injunction to be 
issued. Herc, the ongoing irreparable harm 
to the plaintiff class involves the loss, per­
haps forever, of special education services 
to which they arc entitled. The hardship to 
be endured by defendants could involve ex­
penditure of public funds in an unanticipat­
ed fashion, but nonetheless in a fashion 
which may be required by law as an origi­
nal proposition. Moreover, given the cir­
cumstances of this .case, a preliminary in­
junction incorporating all the preliminary 
relief plaintiff has sought possibly would 
involve only the cost of hiring qualified 
personnel to deliver services to inmates un­
til projected grant programs are in place. 
In light of these considerations, the balance 
of hardships is in favor of the plaintiff 
class. 

33. The public interest is served by the
due and faithful fulfillment by public offi­
cials of the duties imposed upon them by 
law. Indeed, the plaintiff class has demon­
strated that is:;uance of a preliminary in­
junction in this case would promote the 
fulfillment of the objectives established by 
the fcder.il and state statutory schemes in­
volved. 
4. See 603 C.l\1.R. §§ 309.0 through 339.4.

35. To achieve delivery of special educa­
tion services to inmates at the Hampshire 
and Franklin County Houses of Correction, 
it is essential that the Sheriffs of those 
facilities and their staffs cooperate with the 
state defendants. 

36. Resolution of the underlying issue of
st.'\tc law, that is, upon whom the state 
legislature has placed responsibility for the 
delivery of special education services, must 
take place before a satisfactory accommo­
dation of the interests of all the parties can 
be achieved. 

37. The policies ancl procedures ncccs·
sary for referral, evaluation and prepara­
tion of IEP's for inmates under twenty-two 
years of age, without high school diplomas, 
and entitled to a free and appropriate spe­
cial education arc in place and can be uti­
lized by the Sheriffs and their staffs at the 
Hampshire and Franklin County Houses of 
Correction} Regarding the actual delivery 
of special education services, the state de­
fendants pursuant to their overall supervi­
sory responsibility must provide these serv­
ices until funding programs for Fiscal Year 
1982 arc in plac.d 

E. Preliminary Injunction 

[8] 38. Therefore, a preliminary in­

junction will issue enjoining the state de­
fendants from failing to provide special ed­
ucation services to the plaintiff class in 
accordance with the following terms: 

A. That all inmates at the Franklin and
Hampshire County Houses of Correc­
tion who are under twenty-two years
of age and without high school diplo·

5. These services may be d!!livered directly or
through contractual, licensing, or other :ir­
ran,::cm�·nts.
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mas be notified of their rights under 
M.G.L. c. 71B (Chapter 766).

B. That inmates at these facilities who
are under twenty-two, without high
school diplomas, and who so desire be
referred, or continue to be referred,
by the Sheriffs of these facilities to
the school committee having jurisdic­
tion over them for evaluation and
possible preparation of IEP's. The
state defendants shall assist the
Sheriffs in this task generally, and
shall take appropriate action to in­
sure that local school committees
carry out their obligations under
Chapter 766 and Department of Edu­
cation regulations.

C. That the state defendants provide
forthwith, in cooperation with the
Sheriffs of the Franklin and Hamp­
shire County Houses of Correction,
appropriate special education services
to any inmate entitled to special edu­
cation services in accordance with the
terms of the inmate's lEP.

D. That the state defendants submit to
this Court in thirty days a proposal
for resolving the underlying state
law issue under M.G.L. c. 127 § 48,
that is, upon whom the legislature
has placed initial or primary respon­
sibility for the delivery of special ed­
ucation services to inmates at the
County Houses of Correction.

E. That the state defendants complete
as soon as possible the Request for
Proposals for 'the Fiscal Year 1982
special/adult education grants and
distribute it to the appropriate Coun­
ty Houses of Correction so that they
may apply for the proposed grants.

F. That all the terms of this injunction
be acted upon in a manner which
gives due regard to the security
needs of the correctional facilities in­
volved, and to the extent possible,
that the provision of services by the
state defendants take place in the
context of existing educational pro­
grams at the Hampshire and Frank­
lin County Houses of Correction.

G. That the state defendants, the Sher­
iff of the Franklin House of Correc­
tion, an<l the Sheriff of the Hamp­
shire House of Correction file reports
within forty-five days with this
Court and plaintiff's counsel relating
the manner in which they have un­
dertaken to fulfill the terms of this
preliminary injunction, problems
they have encountered, and proposals
to remedy those problems. Said re­
ports may include affidavits concern­
ing the number of inmates involved;
statements on the outlook for a long­
range solution to the problem of de­
livering special education services to
inmates at these facilities; and pro­
posals for amendment or alteration
of this preliminary injunction.

F. Dismissal of Sheriffs Ashe and Massi­
miano

39. F.R.Civ.P. 19(a)(l) provides for join­
der of a party subject to service of process 
"if in his absence complete relief cannot be 
accorded among those already parties." 
The provisions of this rule have been liber­
ally construed in this district and the First 
Circuit. Harris v. White, 479 F.Supp. 996 
(D.Ma.1979), Morgan v. Hennigan, 379 
F.Supp. 410 (D.Ma.) aff'd 509 F.2d 580 (1st
Cir. 1974).

40. Because of the nature of the prelimi­
nary injunction to be entered in this case, it 
is clear that Sheriff John Boyle of the 
Hampshire County House of Correction and 
Sheriff Donald McQuade of the Franklin 
County House of Correction are necessary 
parties to accord complete relief in this 
action. 

[9] 41. However, because the inmates
at the Hampden and Berkshire Houses of 
Correction arc receiving the services to 
which they arc entitled and no controversy 
regarding those iacilitics remains beiore 
this Court, the presence of Sheriffs Ashe 
and Massimi:mo in this suit is no longer 
necessary and their motions to dismiss shall 
be allowed. 
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(i�te=na,tion provided by the Department of Correctional 
Education - Dr. Osa Coffey) 

.June 17. 198E> 

September 7, 1986 

October 1. 1986 

. NovemDer 3, 1986 

February 25, 1987 

March, 1987 

April, 1987 

. · .: � .. · 

·.July 14, 1987 

August:. 198'7 

Chronology of �vents 

age 1::>, was 
arrested in Henover Councy on charges o� breeking 
and entering and grand larceny and p�aced in 
Henrico detention home. 

Mr 
.Jail. 

Mr 

Mr. 

was movea to th� Hanover County 

was moved to �ichmon� City Jail. 

was sentenced to 40 yeers in tne 
Penitentiary, W-�h 20 years s�sper.aed. 

Mr. was transTerrea to tne �ou�namPton 
Reception �na Classiticacion Center. 

Mr. was under medical car� for self-
inflicted wounds. 

The Office �or Civil Rights reaueated trom cne 
Oes::>artment of Corr�ctional E.ducetior. intorma::ion 
regarding the education program at SouthamPton. 
( This informi!::!tion was prov�ded.) ;.,Ji chin 
approximately the same timeirame, although it haa 
been determined previousJ. ;,1· that Mr. 
Qualified for Special- Eoucation Services. he 
refused those services . 

The OCR informed OCE that Mr. had 
indicated a wii1in�ness �o p�rticipac� in the

educational program at Southams::,ton. C•CE 'Chen 
informed OCR thac �r. cou�d �� �nrolled 
if he continued to cooper�t:e. !i' he aid not:, OCE
would seeK from him a waiver which ��ntormed to 
federal waiver requirements. The •..;.:-:iiver was 
subsequently obtained cue to his l�cK of 
cooperat:ion. 

OCR investigated c�e provision OT ��u�a�l�n 
services to Mr. while e� �1cnmond City 
J�il. It we& d��ermined th�t �� w�s �n �he G!D 
program at the Richmond Ci�Y Jail ��· thre� weeks 
but nad voluntarily drc�D�d from t�� progr�m. The 
Virginia Department ,;,..:' f.ducc1tion rl:'s!�ondc"!d a� t:h::.s 
point to OCR'� inquiries. The VOOE r�sPonoed �na: 
"tne provision of an approPr�dte special eaucation 
in the least restric:::.v� ,::-nv\�onmenr: ur"lder r'!_ 91 .. -

142 was certainly no� Possio1e wnild �r. 
was co�fined in th� 1ocdl �dll." 
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Ses:,ternber, 1987 

December l, 1987 

Mr. wcs determined to no l¢n��r be in 
need o� special education s�rvice&. 

Meeting of oc�. OCE �nd VOCE r�presen�otivcs rn�c 
--··-

Gt the reQUe$t of OCR �Q GiSCU5S tne 
c�so. In this meeting the is£ues roi•�d in ch� 

case were r�solvad co th• ��ti�f�c�!�n 
of the Office of Civil Rights. 
9reater issue was r�ised trom this PDrticul�r 
meeting: namely, who is rr.sPC•!'"'ISl.b!c t,:,r s::>rovi•'il.;·19

.S.PCCi.31 OdUC.t.tion. :::r,:,.rvic;;,..·; "t,-, i;·?m.:it:.;;;=, :0.!1 t?'"l;�• .!,,c.:il 
_j .:ii ls wit; hin tl",c: C,:,r,,ml')11we:..:t J. :: ;; : 
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Cost of Providing Education Services 
Virginia Model #1 

Total Population in Virginia Jails 
Total Population Awaiting Trial 
Total Population Not Awaiting Trial 
Total State Responsible Inmates 

- under 22 years old 

Total Local Population Not Awaiting Trial 
- under 22 years old 

Total State Responsible eligible at 20, Handicap Rate 
Total State Responsible eligible at so, Handicap Rate 
Total Local Inmates eligible at 20, Handicap Rate 
Total Local Inmates eligible at so, Handicap Rate 

11,408A 
5,560A 
5,848g 
2,894A 

63712. 
2,9S4A 

6so12. 

121£ 
31gQ 
130£ 
325£ 

• Assuming so, Handicap Rate and a 10, opt-in rate: d 

Total eligible State Responsible Inmates 
(10, x 319) 

Total eligible Local Inmates 
(10, x 325) 

Average annual cost of service per inmate 
Total Annual Cost/State Responsible Inmates 
Total Annual Cost/Local Inmates 

a. DOC August 8, 1989 "Tuesday Report"

$ 6,750.!;l 
$1,505,250 
$1,539,000 

b. DOC estimates 22, inmates in jail are under 22 years old (l/89 data)
c. Final report of the Institute on Mental Disability and the Law, The

Prevalence of Mental Disabilities and Handicapping Conditions Among
Juvenile Offenders (Ingo Keilitz Report).

d. 106 adults under 22 evaluated by DCE in 1987-88, 32 refused services
e. DCE cost - $6,704.00; DOE cost - $6,813.00

Source: Virginia State Crime Commission Staff Analysis 
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Cost of Providing Education Services 
Virginia Model #2

Total Jail Population under 22 (1988) 
Handicapped Population under 22 (1988) 
% of Population under 22 with Handicap (1988) 

Estimated Jail Population under 22 (22% x ll,408a) 
Projected under 22 with Handicap (9,5- x 2,509) 
Approximately 50% of Population 

not Awaiting Trial (.50 x 238) 

• Assume half to be State Responsible (.50 x 119)
• Assume half to be Local Inmates (,50 x 119)

Average Annual Cost per Inmate 
Total Annual Cost/State Responsible Inmates 
Total Annual Cost/Local Inmates 

a. DOC August 8, 1989 "Tuesday Report"

2,509 
238c 

119 

$6,750 
$405,000 
$4.05,000 

b. 83 0£ 95 jails reporting to Department of Correctional Education, January,
'88, Department 0£ Correctional Education Report on Educational Programs
in Virginia Jails ("Dutton" Report)

c. Assumes 100% opt-in rate

Source: Virginia State Crime Commission Sta££ Analysis 
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Cost of Proyiding Education Services 
Massachusetts Model 

Total Population (14 Houses of Correction) 
Daily Average (1988-89) Receiving Special 

Education Services 
, of Total Population Receiving Services 

Virginia State Responsible Jail Inmates 
Total Projected to use Services (1.6, x 2894) 

Virginia Local Population Not Awaiting Trial 
Total Projected to use Services (1.6' x 2954) 

Average Annual Cost per Inmate 
Total Annual Cost/State Responsible Inmates 
Total Annual Cost/Local Inmates 

f. May, 1989 data

6,013.t'. 

2,894 
46 

2,954 
47 

$6,750.00 
$310,500.00 
$317,250.00 

g. Massachusetts notifies all inmates under 22 without high school diploma
of availability of special education services; allows opt-in.

Source: Virginia State Crime Commission Staff Analysis 
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2 SENATE BILL NO . ............ HOUSE BILL NO . ........... . 

3 A BILL to amend and reenact§§ 2.1-101, 22.1-215 and 53.1-131 of the 
4 Code of Virginia and to amend the Code of Virginia by adding a 
5 section numbered 22.1-216.1, relating to special education for 
6 certain persons incarcerated in local jails. 

7 

8 Be it enacted by the General Assembly of Virginia: 

9 1. That§§ 2.1-701, 22.1-215 and 53.1-131 of the Code of Virginia are 

10 amended and reenacted and the Code of Virginia is amended by adding a 

11 section numbered 22.1-216.1 as follows: 

12 § 2.1-701. (Effective July 1, 1990) Interagency Assistance Fund 

13 for Noneducational Placements of Handicapped Children.--A. There shall 

14 be established in the Department of Education, Department of Youth 

15 Services and Department of Social Services an Interagency Assistance 

16 Fund for Noneducational Placements of Handicapped Children. This Fund 

17 shall be for the purpose of providing payment of tuition, required 

18 related services and living expenses for handicapped children placed 

19 by the local social services or welfare agencies or the Department of 

20 Youth Services in private residential, special education facilities or 

21 across jurisdictional lines in (i) public schools while living in 

22 foster homes or child-caring facilities or (ii) private, special 

23 education day schools, if the individualized educational program 

24 indicates such school is the appropriate placement while living in 

25 foster homes or child-caring facilities. 

26 This Fund shall also be for the purpose of providing payment of·· 
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1 the educational costs for handicapped children incarcerated in local 

2 jails who have requested special education and who have been 

identified as eligible to parti�ipate in special education programs 

4 conducted in local jails or who have been identified as eligible to 

5 participate and have been approved by the relavent divison 

6 superintendent for such participation in special education programs in 

7 public schools. 

8 B. The portion of this Fund for foster-care handicapped children

9 shall be administered by the Department of Social Services, which 

10 shall provide for such payments from local departments of welfare or 

11 social services using funds appropriated for such purpose. The portion 

12 of this Fund for children who are in custody of the Department of 

13 Youth Services shall be administered by that Department, which shall 

14 contribute the costs of maintaining such handicapped children. The 

15 Department of Education shall maintain and administer the portion of 

the Fund for the payment of direct instructional costs for such 

17 handicapped children. This part of the Fund shall be established as an 

18 allocation for special education in the appropriations act each year. 

19 The local school boards shall not be required to pay any costs for 

20 educating handicapped children who are placed by another public agency 

21 having custody, across jurisdictional lines or in a residential 

22 special education facility or for educating handicapped children who 

23 are incarcerated in local jails. 

24 c. The Board of Education, Board of Youth Services and Board of

25 Social Services shall jointly adopt such regulations as are necessary 

26 to implement this Fund. 

27 § 22.1-215. School divisions to provide special education; plan

�� to be submitted to Board.--Each school division shall provide free and 

F-3



1 appropriate education, including special education, for the 

2 handicapped children residing within its jurisdiction in accordance 

3 with regulations of the Board of Education. 

4 For the purposes of this section, "handicapped children residing 

5 within its jurisdiction" shall include: (i) those individuals of 

6 school age identified as appropriate to be placed in public school 

7 programs, who are residing in a state institution operated by the 

8 Department of Mental Health, Mental Retardation and Substance Abuse 

9 Services located within the school division, or (ii) those individuals 

10 of school age who are Virginia residents and are placed and living in 

11 a foster care home or child-caring institution or group home located 

12 within the school division and licensed under the provisions of 

13 Chapter 10 (§ 63.1-195 et seq.) of Title 63.1 as result of being in 

14 the custody of a local department of social services or welfare or 

15 being privately placed, not solely for school purposes , or {iii) 

16 those individuals of school age who are incarcerated in local jails 

17 have regµested special education and are eligible and approved to 

18 participate in public school special education programs . 

19 The.Board of Education shall promulgate regulations to identify 

20 ..li.l..those children placed within facilities operated by the Department 

21 of Mental Health, Mental Retardation and Substance Abuse Services who 

22 are eligible to be appropriately placed in public school programs .L-

23 and (ii) those handicapped children who are incarcerated in local 

24 jails. haye regµested special education and are eligible and approved 

25 to participate in special education programs in public schools, The 

26 regulations concerning handicapped children incarcerated in local 

21 jails shall not regµire any sheriff or any administrator of a local 

28 jail to perform any education services. 
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1 The cost of the education provided to children residing in the 

2 state institutions, who are appropriate to place within �he public 

schools, shall remain the responsibility of the Department of Mental 

4 Health, Mental Retardation and Substance Abuse Services. 

5 The cost of the education provided to children who are not 

6 residents of the Commonwealth and are placed and living in a foster 

7 care home or child-caring institution or group home located within the 

8 school division and licensed under the provisions of Chapter 10 (§ 

9 63.1-195 et seq.) of Title 63.1 shall be billed to the sending agency 

10 or person by the school division as provided in subsection C of§ 

11 .22.1-5. No school division shall refuse to educate any such child or 

12 charge tuition to any such child. 

13 Each school division shall submit annually to the Board of 

14 Education by such date as the Board shall specify a plan acceptable to 

15 the Board for such education for the year following and a report 

indicating the extent to which the plan required by law for the 

17 preceding year has been implemented. 

18 § 22,1-216,1, Duty to cooperate,--Every division superintendent

19 shall cooperate with the office of the sheriff or the administrator of 

20 a local jail in facilitating a program of special education for 

21 handicapped children who are incarcerated in local jails. have 

22 re<JJ.1ested special education and are eligible and approved to 

23 participate in such programs funded pursuant to§ 2.1-101 of this 

24 code. 

25 § 53.1-131. Provision for release of prisoner from confinement 

26 for employment, educational or other rehabilitative programs; escape; 

,27 penalty; disposition of earnings.--A. Any court having jurisdiction 

for the trial of a person charged with a criminal offense or charged 
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1 with an offense under Chapter 5 (§ 20-61 et seq.) of Title 20 may, if 

2 the defendant is convicted and (i) sentenced to confinement in jail or 

3 (ii) being held in jail pending completion of a presentence report

4 pursuant to§ 19.2-299, and if it appears to the court that such 

5 offender is a suitable candidate for work release, assign the offender 

6 to a work release program under the supervision of a probation 

7 officer, the office of the sheriff or the administrator of a local or 

8 regional jail or a program designated by the court. The court further 

9 may authorize the offender to participate in educational or other 

10 rehabilitative programs designed to supplement his work release 

11 employment. The court shall be notified in writing by the director or 

12 administrator of the program to which the offender is assigned of the 

13 offender's place of employment and the location of any educational or 

14 rehabilitative program in which the offender participates. 

15 Any person who i.i.l_has been sentenced to confinement in jail,-

16 or {ii} has been sentenced as a felon and has six months or less to 

17 serve, in the discretion of the sheriff or the administrator of a 

18 local or regional jail, may be assigned by the sheriff or the 

19 administrator of a local or regional jail to a work release program 

20 under the supervision of the office of the sheriff or the 

21 administrator of a local or regional jail. The sheriff or the 

22 administrator of a local or regional jail may further authorize �he-

23 such offender to participate in i.i.l_educational or other 

24 rehabilitative programs as defined in this section designed to 

25 supplement his work release employment , or (ii} in the case of an 

26 eligible handicapped individual who has requested special education, 

21 after consultation with and pursuant to the approval of the division 

28 superintendent of schools, a special education program. established b'·
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1 the local school division pursuant to Article 2 (§ 22.1-213 et seq.> 

2 of Chapter 13 of Title 22,1 . The court which sentenced the offender 

3 shall be notified in writing by the sheriff or the administrator of a 

4 local or regional jail of any such assignment and of the offender's 

5 place of employment or other rehabilitative or educational program. 

6 The court, in its discretion, may thereafter revoke the authority for 

7 such an offender to participate in a work release . rehabilitative or 

8 educational program. 

9 The sheriff or other administrative head of a local correctional 

10 facility and the Director may enter into an agreement to accept into 

11 the local work release program persons who are committed to the 

12 Department and who have met all work release standards. All persons 

13 accepted in accordance with this section shall be governed by all 

14 regulations applying to local work release, notwithstanding the 

15 provisions of any other section of the Code. Local jails shall qualify 

.6 for compensation for cost of incarceration of such persons pursuant to 

17 § 53.1-20.l, less any payment for room and board collected from the 

18 inmate. 

19 Any offender assigned to such a program by the court or sheriff 

20 or the administrator of a local or regional jail who, without proper 

21 au�hority or just cause, leaves the area to which he has been assigned 

22 to work or attend educational or other rehabilitative programs, or 

23 leaves the vehicle or route of travel involved in his going to or 

24 returning from such place, shall be guilty of a Class 2 misdemeanor. 

25 In the event such offender leaves the Commonwealth, the offender may 

26 be found guilty of an escape as provided in§ 18.2-477. An offender 

27 who is found guilty of a Class 2 misdemeanor in accordance with this 

-:a section shall be ineligible for further participation in a work 
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1 release program during his current term of confinement. 

2 The Board shall prescribe regulations to govern the work release, 

3 educational and other rehabilitative programs authorized by this 

4 section. 

5 Any wages earned pursuant to this section by an offender may, 

6 upon order of the court, be paid to the director or administrator of 

7 the program after standard payroll deductions required by law. 

8 Distribution of such wages shall be made for the following purposes: 

9 1. To pay an amount to defray the cost of his keep;

10 2. To pay travel and other such expenses made necessary by his

11 work release employment or participation in an educational or 

12 rehabilitative program; 

13 3. To provide support and maintenance for his dependents or to

14 make payments to the local department of welfare or social services or 

15 the Commissioner of Social Services, as appropriate, on behalf of 

16 dependents who are receiving public assistance as defined in§ 

17 63.1-87; or 

18 4. To pay any fines, restitution or costs as ordered by the

19 court. 

20 Any balance at the end of his sentence shall be paid to the 

21 offender upon his release. 

22 B. For the purposes of this section:

23 "Work release" means full-time employment or participation in 

24 suitable vocational training programs. 

25 "Educational program" means a program of learning recognized by 

26 the State Council of Higher Education, the State Board of Education or 

27 the State Board of Corrections. 

28 "Rehabilitative program" includes an alcohol and drug treatmen+-
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1 program, mental health program, family counseling, community service 

2 or other community program approved by the court having jurisdiction 

over the offender. 

4 # 
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