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REPORT OF THE JOINT SUBCOMMITIEE 
STUDYING THE NAIC LONG-TERM MODEL ACT AND REGULATION & 

THE DESIGNATION OF FAMILY RESOURCES FOR THE LONG-TERM CARE 
OF THE DISABLED 

to 

The Governor and the General Assembly of Virginia 
Richmond, Virginia 

To: The Honorable L. Douglas Wilder, Governor of Virginia, 
and 

The General Assembly of Virginia 

I. Executive Summary

A. Study Authority and Scope.

House Joint Resolution 332 (HJR 332) of 1989 (Appendix A) established a joint
subcommittee (the Subcommittee) to study two issues. First, the Subcommittee 
was directed to reexamine the Virginia Long-Term Care Act in the light of recent 
amendments to the National Association of Insurance Commissioners' (NAIC) model 
long-term care act. A review of the NAIC's model long-term care regulations was 
also part of the Subcommittee's work. To date, long-term care insurance 
regulations have not been adopted in Virginia. 

The Subcommittee also considered a related issue: supplementary trusts for 
disabled individuals. Virginia code §55-19.1 reputedly prevents some parents from 
establishing trusts intended to supplement (but not supplant) the public benefits 
their disabled children receive such as Medicaid, Supplementary Security Income 
(SSI), and custodial care in public institutions. This statute enables the 
Commonwealth to invade virtually any trust to recover public funds expended on 
behalf of a trusts's beneficiary -- regardless of the trust's purpose or structure. 
Advocates for disabled children and their families suggest that this law compels 
parents to disinherit their disabled children rather than give them financial 
resources that can be seized by the Commonwealth. 

The Subcommittee consisted of seven members appointed as follows: One 
member from each of the following House Committees was appointed by the 
Speaker of the House: Health, Welfare and Institutions; Courts of Justice; and 
Corporations, Insurance and Banking. One member at-large from the House of 
Delegates was also appointed. The Senate committee on Privileges and Elections 
appointed one member from each of the following Senate Committees: Education 
and Health; Courts of Justice; and Commerce and Labor. 



Delegate Bernard S. Cohen served as the Subcommittee's Chairman. Delegate 
Stephen H. Martin served as its Vice-Chairman. Other members appointed to serve 
from the House of Delegates were Franklin P. Hall and Joan H. Munford. 

Members appointed to serve from the Senate were W. Onico Barker, John H. 
Chichester, and Johnny S. Joannou. 

Arlen Kent Bolstad, Esq., Mary P. Devine, Esq., and Mark C. Pratt, Research 
Analyst, all of the Division of Legislative Services, served as legal and research 
staff to the Subcommittee. Barbara Hanback and Anne Howard from the House 
Committee Operation's office provided administrative assistance to the 
Subcommittee. 

The Subcommittee held its first meeting in Richmond on June 22, 1989. 
Subsequently, the Subcommittee convened a work session and a public hearing. The 
Subcommittee held its final meeting in Richmond on December 4, 1989, to discuss 
its findings and recommendations, and to finalize legislative proposals for the 1990 
session of the General Assembly. 

B .. Subcommittee Recommendations and Findings: NAIC Amendments to the model 
long-term care act. 

1. Findings. The Subcommittee found that most of the NAIC's amendments to
its mod.el long-term care act were consistent with the policies embraced in the 
Virginia Long-Term Care Act (the Virginia Act). Moreover, the Subcommittee 
fowid that incorporating these amendments into the Virginia Act would be 
beneficial to elderly consumers purchasing long-term care insurance. Additionally, 
it was generally agreed that some of the amendments would assist long-term care 
insurers, as well, by providing some clarification about the Commonwealth's 
requirements where long-term care benefits are offered through annuities and life 
insurance policy riders. 

2. Recommendations. The Subcommittee recommended legislation
incorporating most of these N AIC amendments into the Virginia Act. The proposed 
legislation is annexed as Appendix B. The amendments, if adopted, would: 

a) Expand the definition of 11long-term care insurance" in §38.2-5200 to
include annuities and life insurance policies or riders that provide long-term care 
benefits. The amendments also mandate certain disclosures in conjunction with the 
sale of these hybrid products; 

b) Reduce existing 12-month preexisting condition exclusions permitted
in §38.2-5204 to 6 months; 

c) Eliminate all prior hospitalization and higher level of institutional
care preconditions presently permitted under §38.2-5205; 

d) Provide a uniform 30-day period following policy delivery in which a
purchaser of long-term care insurance can return the policy for a full refund of 
premium; 
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e) Prohibit policies providing skilled nursing care benefits only, or
disproportionately greater coverage for skilled care than for lower levels of care in 
a facility. Note: This NAIC amendment did not receive the Subcommittee's full 
endorsement, but its purpose was deemed worthy of further consideration by the 
General Assembly; and 

f) Direct the State Corporation Commission to prescribe a standard
long-term care insurance policy outline. 

C. Subcommittee Findings and Recommendations: Supplemental Trusts for
Disabled Individuals.

1. Findings. The Subcommittee reviewed this issue at length. It heard
testimony from parents of disabled children, groups such as the Planned Lifetime 
Assistance Network (PLAN) of Charlottesville, Virginia that assist parents and 
others in caring for disabled persons, agencies of the Commonwealth that served 
the disabled, and legal experts in the areas of estates and trusts. 

The Subcommittee found that §55-19.1 of the Code of Virginia was enacted to 
promote the use of private resources to cover individual health care and living 
expenses, whenever possible, thus reserving public benefit programs for those who 
are genuinely needy. The Subcommittee learned of two elderly trust beneficiaries 
who were forced to seek public assistance through Medicaid, and other programs, 
when the trustee refused to expend money for their support and maintenance. 
Apparently, this specific case was the catalyst for the enactment of §55-19.1. 

However, the Subcommittee also found that §55-19.1 has had the wiintended 
effect of inhibiting the creation of trusts intended to supplement public benefits 
received by disabled individuals. Consequently, the Subcommittee concluded that 
the interests of the Commonwealth, and the interests of the disabled and their 
families would be best served by repealing §55-19.1 and amending §55-19 to (i)

articulate the Commonwealth's right to be reimbursed from a spendthrift trust 
where its beneficiary has received public benefits, and (ii) exempt disabled 
individuals' supplemental trusts from invasion by the Commonwealth. 

2. Recommendations. Accordingly, the Subcommittee recommended that the
General Assembly adopt a legislative proposal accomplishing these objectives. The 
proposal is annexed as Appendix E to this report. 
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II. Subcommittee Deliberations.

A. Overview.

1. Summary of the issue and the Subcommittee's work: NAIC model act
amendments. 

a. Background: long-term care insurance. Dramatic improvements in
nutrition and health care have resulted in equally dramatic increases in the nation's 
elderly population. Ironically, however, increased life expectancies resulting from a 
superior health care system are frequently attended by poor health and dependence 
on others. Consequently, nursing homes, adult retirement homes, senior citizens 
commnnities, and similar facilities provide care and shelter to many in this 
burgeoning group. 

The Virginia State Corporation Commission's (the Commission) guide to 
long-term care insurance reports that one in four individuals will spend some time 
in a nursing home. Of that number, one-third will stay longer than three months. 
The annual cost of nursing home care in Virginia is not inexpensive. The 
Commission's guide notes that costs average from $15,000 to $26,000 annually, or 
from $1200+ to $2100+ per month. 

Nursing home residents typically meet the cost of their care through (i) private 
resources, or (ii) Medicaid, if they are without private resources. Long-term care 
insurance is a third alternative, serving as a specialized form of health care 
insurance that frequently covers nursing home care. For some, it may preclude the 
necessity of exhausting personal resources and becoming totally dependent on 
Medicaid funding for nursing home care. 

Long-term care insurance policies, however, vary to the same degree as 
ordinary health insurance products. The types of services, facilities and care 
covered will vary widely, as will the duration of these coverages. Many policies 
distinguish between "skilled," "intermediate," "custodial" and "home" levels of care 
and link coverages and duration of benefits to those terms. Coverage limitations 
tied to specified coverage exclusions (e.g., Alzheimer's disease) and preexisting 
conditions add further intricacies to many policies. 

b. Background: the Virginia Long-Term Care Act. The Virginia
Long-Term Care Insurance Act of 1987 (Virginia Code §38.2-5200, et seq.) requires 
long-term care policies issued or issued for delivery in the Commonwealth to 
conform to a number of requirements. The law was patterned after the National 
Association of Insurance Commissioners' (NAIC) mod.el long-term care act. It was 
intended to establish certain minimum standards for long-term care policies, and 
help older consumers find policies best suited to their needs by requiring insurers to 
disclose critical policy features such as principal coverages, exclusions, and renewal 
provisions. The law also provides long-term care insurance purchasers the right to 
return these policies for a full refund of premium, if returned within a stipulated 
number of days following delivery. 
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The NAIC's model act has been amended several times since the Virginia 
Act's 1987 adoption. The amendments addressed the following issues: a) coverage 
exclusions linked to preexisting conditions; b) coverage preconditions tied to prior 
hospitalization; c) long-term care insurance marketed as riders to life insurance 
policies; and d) uniform "free look" periods in which policies can be returned and 
premiums fully refunded. 

c. Subcommittee study focus. The Subcommittee was directed by the
study resolution to examine the NAIC amendments and advise the General Assembly 
and Governor whether the amendments should be incorporated into the Virginia 
Long-Term Care Act. Additionally, the Subcommittee was directed to look at the 
NAIC's long-term care model regulations. These regulations have been adopted in a 
number of states. However, Virginia has no long-term care insurance regulations in 
place at this time. 

d. The NAIC amendments discussed. The Subcommittee discussed the
following proposals expressed in the NAIC model act amendments: 

1) Regulating long-term care insurance offered through annuities
and life insurance policy riders. The Subcommittee learned that a number of 
insurance companies have blended long-term care benefits into life insurance and 
annuity products. These hybrid policies permit, in some instances, the insured to 
"spend" some variant of the policy's cash value on long-term care benefits. 
Typically, however, electing to use the long-term care benefits will result in 
coordinate reductions of death benefits payable under the policy. 

The NAIC model act amendments suggest language stating 
unambiguously that these hybrid policies are subject to the provisions of the 
Long-Term Care Act. Moreover, such policies are subject to specific disclosure 
provisions which, among other things, require the insurer to provide the insured a 
detailed policy summary. The insurer must also furnish monthly statements once 
the insured elects to utilize the long-term care component of a life insurance 
policy. The statement must inform the insured of (i) benefits paid during the 
previous month, (ii) any changes of cash value or death benefits as a consequence of 
long-term care benefit payments, and (iii) the amount of remaining long-term care 
benefits. 

2) Modifying preexisting conditions exclusions. If incorporated into
the Virginia Act, the NAIC amendments would reduce the length of time an insurer 
can exclude coverage for the expense of those conditions that existed before the 
policy went into effect. Such preexisting conditions can be excluded for up to 12 
months nnder current law. The amendment would reduce the maximum exclusion 
period to six months. 

3) Eliminating prior institutionalization and higher level of care
requirements. §38.2-5205 of the Virginia Act permits an insurer to write policies 
that make the receipt of long-term care benefits, such as nursing home benefits, 
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contingent upon the insured' s discharge from an institution (such as a hospital) 
within the previous sixty days before applying for benefits. The Subcommittee was 
advised that this requirement often results in hospital admissions intended solely to 
qualify an elderly patient for his long-term care insurance benefits. 

The NAIC model act amendments considered and ultimately 
approved by the Subcommittee generally prohibit these requirements and expressly 
bar their use as preconditions to payment of home care and home health care 
benefits. A narrow exception for other noninstitutional benefits is made provided, 
however, that the prior institutional stay required not exceed thirty days. The 
N AIC amendments considered and approved in a closely related area prohibit 
coverage preconditions tied to a policyholder's prior receipt of higher levels of 
institutional care. Within this prohibition fall contracts that require, for example, 
the policyholder's prior receipt of skilled care as a precondition to coverage for 
intermediate care. 

Subsequent to the Subcommittee's final meeting on December 4, 
1989, the NAIC revised its proposed Model Act amendments to permit insurers to 
condition waiver of premium as well as post-confinement, post-acute care and 
recuperative benefits on prior institutionalization. The details of this revision were 
communicated to the Subcommittee chairman by the Bureau of Insurance when the 
General Assembly convened in January 1990. 

However, the Subcommittee's chairman felt that the sense of the 
Subcommittee was not to permit such preconditions and, therefore, this NAIC 
revision was not incorporated into House Bill 595 before its introduction, nor was it 
offered as an amendment to that bill prior to its passage in the 1990 session. 
Consequently, the amendments to Section 38.2-5205 approved by this Subcommittee 
(Appendix B) and subsequently by the General Assembly in House Bill 595 (p/o 
Appendix F), incorporate the NAIC's prior policy position on this issue: long-term 
care insurers are not permitted to use prior institutionalization as a prerequisite to 
providing policy benefits, with the exception of noninstitutional care noted above. 

4) Unifying "Free look" periods. §38.2-5208 presently permits an
insured to return a long-term care policy for a full refwid of premium if (i) returned 
within 10 days of its delivery, or (ii) returned within 30 days of delivery if the policy 
was solicited through "direct response" solicitation (e.g., television advertising 
encouraging application via "800" telephone numbers). The N AIC model act 
amendments eliminate the separate return periods and create one wiitary 30-day 
return period. Some suggested that the change was not grounded purely in 
symmetry because elderly individuals may need more than 10 days W1der any 
circumstances to discuss a policy purchase with family members or trusted advisors. 

5) Prohibiting policies weighted toward skilled care. The
amendments further prohibit the sale of policies that provide coverage for "skilled 
care" only, or provide coverage that is disproportionately weighted toward "skilled 
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care'' coverage. The Subcommittee learned that "skilled care" coverage 
encompasses care requiring the attention of medical professionals due to an acute 
medical condition. "Intermediate care" describes the care required by elderly 
individuals who need assistance in many aspects of daily living, but do not require 
sustained medical attention. Apparently, "intermediate care" is the type of care 
most long-term care insurance purchasers expect from long-term care policies. 

Most of the Subcommittee members agreed that this model act 
amendment was probably designed to prevent the sale of "skilled care" policies that 
may be of little practical value to many. However, the Subcommittee withheld its 
full endorsement of the amendment because several members believed its 
implementation would present practical difficulties. For example, some noted, the 
coverages provided by many long-term care policies are "tiered" with the highest 
daily benefit paid for skilled care, the next highest for intermediate care, and the 
lowest for custodial care. This structure, some said, reflects the relative cost of 
.care, i.e., skilled care simply costs more than intermediate care, etc. 

Thus, while endorsing the prohibition of policies offering coverage 
for skilled care, alone, the Subcommittee believed that the tiered structure of 
long-term care policies would render insurer conformance to the "weighting" 
prohibition problematic, at best. However, the Subcommittee also believed that 
this amendment merited discussion by the members of the General Assembly. 

6) Requiring long-term care policy outlines. Finally, the model act
amendments authorize the State Corporation Commission's Bureau of Insurance to 
develop a policy outline for long-term care insurance policies. This, in effect, 
permits the Bureau of Insurance to prescribe a standardized long-term care policy 
format for all offering this coverage in the Commonwealth. 

7) Miscellaneous amendments. The Subcommittee also endorsed
amendments suggested by the NAIC that would amend §§38.2-5201 and 38.2-5202 
of the Virginia Act. The former brings all policies that offer long-term care 
benefits within the Act's purview. The clllTent law excludes from the Act's 
coverage those policies that are not "primarily" long-term care polices. The 
amendment to §38.2-5202 enables the State Corporation Commission to adopt 
long-term care policy standards, in addition to those prescribed, that are deemed 
appropriate by the Commission. 

e. Subcommittee Recommendations: NAIC Model Act Amendments.
The Subcommittee endorsed the NAIC long-term care model act amendments 
summarized in subparagraphs 1), 2), 3), 4), 6) and 7), as discussed above. While 
endorsing the NAIC's intent in the amendment discussed in subparagraph 5), the 
Subcommittee declined to endorse the express language contained in the 
amendment. The Subcommittee's legislative proposal is Appendix B. 
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f. Subcommittee Recommendation: The NAIC Model Regulations. At
the suggestion of Insurance Commissioner Stephen Foster, the Subcommittee 
devoted only a limited amount of time to the NAIC model regulations. The 
Commissioner said that the content of Virginia-specific long-term care regulations 
will depend, in large part, on the General Assembly's action on the NAIC model act 
amendments. 

The Long-Term Care Advisory Council, an advisory group comprised of 
representatives from the health insurance industry, the Department of Medical 
Assistance Services, the Bureau of Insurance, and others interested groups, assisted 
the Subcommittee in reviewing the model regulations. They prepared a report for 
the Subcommittee detailing their recommendations on long-term care insurance 
regulations for Virginia policies. A copy of that report is Appendix C. 

2. Summary of the issue and the Subcommittee's work: Supplementary trusts
for disabled individuals. 

a. Background: family resources and disabled individuals. A substantial
number of individuals in the Commonwealth are physically or mentally disabled and 
must depend on others for their care and well-being. The cost of food, shelter, 
clothing, medical treatment and, in many cases, institutionalization, for these 
disabled individuals is home by private resources, insurance, and public funding -­
separately, or in combination. 

In many cases, however, the expense of caring for disabled individuals 
exceeds private resources. Consequently, many families depend on public programs 
-- principally Medicaid and Supplemental Security Income (SSI) -- to cover the 
expense of medical care and maintenance needs. 

Medicaid covers the cost of an individual's medical care, including 
physician services, diagnostic tests, hospitalization expenses, and other related 
services. SSI provides monthly cash payments to eligible disabled individuals who 
may receive up to $368 per month. Significantly, both Medicaid and SSI are funded 
by state and federal governments; both are subject to federal. regulations and 
program guidelines. SSI is administered through local. Social Security 
Administration offices; Medicaid is administered in the Commonwealth by the 
Department of Medical Assistance Services (DMAS). 

Disabled individuals are categorically eligible for SSI and Medicaid. 
However, they must also satisfy income and resource eligibility standards to qualify 
for these programs. Generally, an individual with resources less than $2,000 and an 
annual income of less than $4,250 is eligible for both programs. 

A number of assets, including an individual's home (entire value), 
automobile (up to $4,500 in value) and other enumerated items, are not counted as 
resources in determining SSI benefit eligibility. The Department of Medical 
Assistance Services advised the Subcommittee, however, that the $4,000+ resource 
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level is applicable only to those receiving both SSI and Medicaid. Virginia residents 
eligible for Medicaid, only, must satisfy stricter resource requirements: a 
maximum of $2600 - $3900 of non-excluded resources are permitted, depending on 
where the applicant resides in the Commonwealth. 

The income and resources of a disabled child's parents are deemed that of 
the child for SSI and Medicaid eligibility purposes. However, when the disabled 
child reaches age 18, only the child's income and resources can, as a matter of law, 
be taken into consideration when determining economic need. One final note on 
financial eligibility: if a a disabled person's income or resources exceed the 
thresholds discussed above, the excess must be 'tspent down" in order to establish, or 
reestablish eligibility for full benefits. 

Medicaid and SSI benefits cover a disabled individual's most basic needs, 
only. Life-enhancing items and services, such as special education classes, must be 
funded by other sources. Parents or guardians of the disabled frequently provide 
these extra services, while they are alive. However, many parents and guardians 
want to ensure that these "extras" will be provided in the event they are unable, due 
to death or disability, to provide them directly. 

b. Supplemental trusts. Some address this problem by creating trusts
that fund the "extras." Since the trust principal. and income could render a disabled 
person ineligible for SSI and Medicaid (until "spent down" to maximum income and 
resource levels), the trust instrument must be drafted with care. 

The Subcommittee was advised that some attorneys recommend that 
supplemental trusts employ express language prohibiting payments from the trust 
for support and maintenance of the disabled child. Others advise the use of trusts 
with so-called "spendthrift" clauses to immunize such trusts from the claims of 
creditors. Still others advocate "discretionary" trusts in which the disabled 
beneficiary has no enforceable interest; the amount and timing of payments rest 
solely within the trustee's discretion. 

c. Virginia Code §55-19.1. Advocates for the disabled, however, contend
that current Virginia trust law inhibits the creation of supplementary trusts -- even 
discretionary trusts -- regardless of drafting technique. Virginia Code §55-19.1 
(Appendix D) permits the Commonweal.th to seek "reformation" of any trust whose 
beneficiary has received public benefits "from any state and federal program of 
assistance." The statute authorizes a "reformation" order directing the trust's 
trustee to compensate the Commonwealth for benefits previously received. 
Furthermore, the statute says that a discretionary trust's trustee may be directed 
to "exercise ... such discretion." Even the income from a spendthrift trust is not 
exempt from such an order. 

Thus, the statute expressly permits trusts -- including supplementary 
trusts -- to be invaded for the purpose of reimbursing the Commonwealth for 
Medicaid, SSI and other benefits received by their disabled beneficiaries. 
Accordingly, a trust may be "reformed" to accomplish a purpose inconsistent with 
the parent-grantor's intent. The 
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net effect, advocates for the disabled argue, is that parents of disabled children are 
forced to disinherit such children rather than create trusts of little practical value, 
whose principal and income could be seized wider the authority of §55-19.1. 

d. Practical and policy considerations. Nearly all study participants
agreed that the statute may operate unfairly when applied to the specific case of 
supplementary trusts for disabled children and other disabled individuals. Some 
suggested that the obvious solution lie in repealing it. Representatives from 
Department of Medical Assistance Services (DMAS), Virginia's Medicaid 
coordinator, cautioned the Subcommittee that the statute may perform the salutary 
function of discouraging the creation of trusts intended to circumvent Medicaid and 
SSI financial eligibility criteria. They advised the Subcommittee's that the law 
addressed a problem can arises when a trust's trustee is also its remainderman. In 
one case, they said, two elderly trust beneficiaries were forced to seek public 
assistance when the trustee refused to expend money for their support. DMAS 
representatives conceded, however, that no reformation actions for Medicaid 
reimbursement have been hr-ought by the Attorney General under the authority of 
this statute, since its 1981 enactment. 

Professor John Donaldson of the Marshall-Wythe School of law at the 
College of William and Mary observed that a simple repeal would provide immediate 
relief to parents and guardians of disabled children while leaving, however, many 
important questions unanswered. Concurring in this observation was Professor 
Rodney Johnson of the T.C. Williams School of Law at the University of Richmond. 
Professors Donaldson and Johnson are professors of trusts and estates law. 

Professors Donaldson and Johnson pointed out that eliminating the 
statute would leave unresolved the posture of the Commonwealth toward 
spendthrift trusts. Most state supreme courts addressing this issue have held that 
unless a statute provides otherwise, they noted, a trust's spendthrift provision does 
not bar a state's creditor claims. 

Thus, repealing §55-19.1, alone, they suggested, would create an 
ambiguity in the law requiring a subsequent judicial determination of whether a 
spendthrift trust clause, in a trust subject to Virginia law, bars creditor claims of 
the Commonwealth. Moreover, they added, until such a determination, the law 
would be unsettled and attorneys drafting supplemental trusts for the benefit of the 
disabled would be without essential guidance on this key issue. Moreover, if the 
Virginia Supreme Court eventually ruled on this issue and, thereupon, adopted the 
rule followed in sister-states, such supplementary trusts would be as vulnerable to 
Commonwealth invasion as they presently are under §55-19.1. 

Professors Donaldson and Johnson suggested that Virginia adopt the 
approach taken by Wisconsin and other states in declaring that spendthrift trusts 
are not exempt from a state's creditor claims unless established for the benefit of 
disabled individuals. A legislative proposal along this line was drafted by Professor 
Donaldson and presented to the Subcommittee for consideration. 
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The draft proposal, annexed as Appendix E, repeals §55-19.1 and amends 
§55-19 -- the statute authorizing spendthrift trusts not exceeding $500,000 in
value. The amendment provides that the Commonwealth's creditor claims are not
generally barred by a trust's spendthrift provision (subsection B). Second, it states
that where a trust's creator is also its beneficiary, a spendthrift provision is no bar
to any creditor of the creator, including the Commonwealth (subsection C).
Additionally, it authorizes the Commonwealth to utilize an accelerated proceeding
in circuit court to obtain reimbursement for public assistance benefits (such as 
Medicaid) provided to a trust's beneficiary (subsection D).

However, subdivision two of subsection D prohibits the circuit court from 
compelling reimbursement payments to the Commonwealth where the trust 
beneficiary is an individual "who has a medically determined physical or mental 
disability that substantially impairs his ability to provide for his care or custody and 
constitutes a substantial. handicap." 

The proposal also amends §37.1-110 of the Virginia Code to provide that 
the Department of Mental Health, et al, may not proceed against a trust for a 
disabled person meeting the criteria of §55-19 when seeking reimbursement for the 
cost of a trust beneficiary's institutionalization in a state hospital. This 
amendment was deemed essential to the implementation of §55-19 since §§37.1-105 
- 3 7 .1-119 expressly address Department procedures for obtaining reimbursement
for the cost of institutionalization from the assets and income of state hospital
patients.

Some members of the Subcommittee expressed concern that these 
amendments would encourage the creation of large spendthrift trusts for disabled 
persons (a $500,000 ceiling is authorized by §55-19) while, concurrently, permitting 
their beneficiaries to receive public benefits under Medicaid, SSI and other public 
programs. It was generally agreed, however, that financial eligibility for these 
progl"ams is an issue that must be distinguished from the question of Commonwealth 
reimbursement. 

If the terms of a trust valued at $500,000, for example, gave its disabled 
beneficiary complete access to all of the trust's principal and income, full 
disclosure of the availability of this financial resource would, in all likelihood, 
result in the denial of SSI and Medicaid benefits under current resource/income 
criteria. If such a trust was created and became operative after its disabled 
beneficiary had begun to receive Medicaid or SSI benefits, the beneficiary would 
probably be disqualified from receiving further benefits under these programs. 

Thus, it proponents noted, this legislative proposal would not give the 
financially able a "free ride" on the public benefits system, nor would it compromise 
the need-based eligibility standards that govern these programs. Instead, §55-19, 
as amended, would simply provide that a trust's spendthrift provision is not a bar to 
the Commonwealth's enforcement of creditor rights against such a trust, except in 
the case of trusts established for disabled persons. 
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The General Assembly, of course, cannot mandate federal policy on the 
question of federal reimbursement from trusts for that portion of public benefits 
funded by the federal government. The Subcommittee was advised by Professor 
Donaldson, however, that federal legislative history in the Medicaid and SSI areas 
suggests that the federal government is unlikely to seek reimbursement for SSI or 
Medicaid from disabled persons' trusts. Moreover, the federal government has no 
law or regulation similar to §55-19.1. Consequently, some suggested, the current 
Virginia law is the greatest barrier to the creation of supplementary trusts for 
disabled persons. 

e. Findings and Recommendations.

1) Findings. The Subcommittee reviewed this issue at length. It
heard testimony from parents of disabled children, groups such as the Planned 
Lifetime Assistance Network (PLAN) of Charlottesville, Virginia that assist parents 
and others in caring for disabled persons, agencies of the Commonwealth that 
served the disabled, and legal experts in the areas of estates and trusts. 

The Subcommittee found that §55-19.1 of the Code of Virginia was enacted to 
promote the use of private resources to cover individual health care and living 
expenses, whenever possible, thus reserving public benefit programs for those who 
are genuinely needy. The Subcommittee learned of two elderly trust beneficiaries 
who were forced to seek public assistance through Medicaid, and other programs, 
when the trustee refused to expend money for their support and maintenance. 
Apparently, this specific case was the catalyst for the enactment of §55-19.1. 

However, the Subcommittee al.so found that §55-19.1 has had the unintended 
effect of inhibiting the creation of trusts intended to supplement public benefits 
received by disabled individuals. Consequently, the Subcommittee concluded that 
the interests of the Commonwealth, and the interests of the disabled and their 
families would be best served by repealing §55-19.1 and amending §55-19 to (i) 
articulate the Commonwealth's right to be reimbursed from a spendthrift trust 
where its beneficiary has received public benefits, and (ii) exempt disabled 
individuals' supplemental trusts from invasion by the Commonwealth. 

2) Recommendations. Accordingly, the Subcommittee 
recommended that the General Assembly adopt a legislative proposal accomplishing 
these objectives. The proposal is annexed as Appendix E to this report. 

B. Study Participants.

1. NAIC model act amendments. The Subcommittee was assisted on this issue
by Ms. Anne Colley of the State Corporation Commission's Bureau of Insurance; Ms. 
Joan Gardner, Government Affairs CoW1Sel to Blue Cross and Blue Shield of 
Virginia; and The Long Term Care Advisory Committee. Other individuals who 
provided testimony and comment on this issue included Peter Clendenin 
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representing the Virginia Health Care Association; Mr. Harley Tabak, President of 
the Health Care Association; and Ms. Roberta Meyer, counsel to the American 
Council of Life Insurers. The Subcommittee also heard from Dr. Arthur Fleming, 
former Secretary of the U.S. Department of Health, Education and Welfare. 

2. Supplementary trusts for the disabled. Key testimony and significant
drafting assistance on this issue was furnished by Professors John E. Donaldson of 
the Marshall-Wythe Law School at the College of William and Mary, and Rodney 
Johnson of the T. C. Williams School of Law at the University of Richmond. Other

individuals who provided testimony or information to the Subcommittee included 
Ms. Jennifer Fidura, Deputy Commissioner of the Department of Mental Health; 
Ms. Carolyn White Hodgins, Director of the Department for the Rights of the 
Disabled; Commissioner Bruce Kozlowski of the Department of Medical Assistance 
Services; Ms. Ann Cook of the Department of Medical Assistance Services; Ms. Judy 
Kirkendall, Executive Director for the Planned Lifetime Assistance Network 
(PLAN); Ronnie Shorenstein, Esq., of Arlington; Mr. Phillip Dresser from the 
Virginia Alliance of Mentally ill; Mr. Arthur Jones, Member, Alexandria Commwiity 
Services board. 

m. Legislative Action

The Subcommittee's recommendation to incorporate the NAIC amendments 
into the Virginia Long-Term Care Act were formally proposed to the 1990 General 
Assembly as House Bill 595. House Bill 183 served as the vehicle for the proposed 
repeal of §55-19.1 and the amendments to §55-19 recommended by the 
Subcommittee. Both bills were approved by the General Assembly and are annexed 
as Appendix F. 

IV. Conclusion

The Subcommittee welcomed this opportunity to examine two issues that are of 
vital interest to all Virginians: care of our elderly and protection of our disabled. 
The Subcommittee's legislative proposals reflect these concerns as well as 
invaluable input provided by concerned individuals, groups, professionals, business 
organizations and state agency representatives. Both issues require continual 
monitoring. To that end, individuals and groups who assisted the Subcommittee are 
encouraged to advise the General Assembly of all future developments affecting 
elderly and disabled where the legislative process should be invoked to assist them. 

Respectfully submitted, 

Bernard S. Cohen 
Stephen H. Martin 
Franklin P. Hall 
Joan H. Munford 
W. Onico Barker
John H. Chichester
Johnny S. Joannou
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V. Appendices

Appendix A -- House Joint Resolution 332 of 1989. 

Appendix B -- HJR-332 Subcommittee Proposal re: NAIC Model Act Amendments. 

Appendix C -- Long-Term Advisory Council recommendations re: long-term 
care 1nsurance regulations for Virginia policies. 

Appendix D -- Code of V1rgin1a §55-19.l 

Appendix E -- HJR-332 Subcommittee Proposal re: supplemental trusts for 
disabled 1nd1v1duals. 

Appendix F -- House Bills 188 and 595. 
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Appendix A 

2102 ACTS OF ASSEMBLY [VA., 

HOUSE JOINT RESOLUTION NO. 332 

Requesting a Joint subcommittee to study the Long-term Care Insurance Model ReguJatzon 
and the revisions to the Model Long-term Care Insurance Act adopted by the National 
Assoczation of Insurance Comm1ss1oners. and to study the feasibility of allowing the 
designation of family resources for the long-term care of disabled persons. 

Agreed to by the House of Delegates. February 24. 1989 
Agreed to by the Senate, February 23, 1989 

WHEREAS, longwterm care insurance IS a relatively new pnvate financing mechanism 
for long-term care services, those services required due to a chrome illness or a condition 
lasting over a prolonged penod of time. designed to ass1St the elderly m paymg for such 
services without having to deplete all of their assets; and 

WHEREAS, the elderly population, the pnmary users of such insurance, will mcrease m 
the future with the estimated number of persons over age eighty-five m the year 2000 bemg 
129 percent higher than the same age group m 1980; and 

WHEREAS, m 1987, the General Assembly enacted legislation to regulate the standards 
of long·term health care insurance policies, the terms of which are twelve months or longer, 
m order to protect the purchasers of such insurance; and

WHEREAS, the National Association of Insurance Comm1SS1oners (NAIC) has developed 
a model regulation for long-term care insurance which IS designed to promote the 
availability of such insurance, protect applicants from unfair or deceptive sales or 
enrollment practices, facilitate public understanding of such insurance, and promote 
nexibility and innovation m the development of long-term care insurance; and 

WHEREAS, at this time, insurance companies m Virginia may cancel long-term care 
policies with appropriate notice, but the Model Regulation would prohibit such practices by 
explicitly requinng that such policies be "guaranteed renewable" or "noncancellable"; and 

WHEREAS, although definitions of terms such as "reasonable and customary" and 
"usual and customary" are not required to be defined m long-term care policies m Virginia 
now, the Model Regulation would require definitions of these terms within the policies; and 

WHEREAS, since the enactment of the Virginia Long-term care Insurance Act, the 
Model Long-term care Insurance Act has been revtsed by the National Association of 
Insurance Comm1SS1oners and several of these rev1S1ons interact with the disclosure 
provisions of the Model Regulation; and 

WHEREAS. the Commonwealth and affected families currently expend significant 
resources to meet the needs of the disabled; and 

WHEREAS, many families WISh to ensure the continuation of services to disabled family 
members after the nondisabled family members are deceased, but the current laws of the 
Commonwealth do not presently permit the establishment of specific mechanisms designed 
to address this problem thus limiting the ability of families to utilize their own resources to 
B$1St the Commonwealth in providing services; now, therefore, be it 

RESOLVED by the House of Delegates, the Senate concumng, That a Joint 
subcommittee is hereby established to study the Long-term Care Insurance Model 
Regulation, the revisions to the Model Long�term care Insurance Act adopted by the 
National Association of Insurance Comml.$1oners, and the feasibility of allowing the 
designation of family resources for the long-term care of disabled persons. The Joint 
subcommittee shall consist of seven members to be appointed as follows: one member each 
of the House Committees on Health, Welfare and Institutions, for Courts of Justice and on 
Corporations, Insurance and Banking, and one member at-large from the House of Delegates 
to be appomted by the Speaker of the House; one member each from the Senate 
Committees on Education and Health. for Courts of Justice and on Commerce and Labor to 
be appoanted by the Senate Committee on Pnvileges and Elections. 

The State Corporation Comm1SS1on and all agencies of the Commonwealth shall provide 
assistance to the Jomt subcommittee upon request 

The Jomt subcommittee shall complete its work 10 time to submit its findin� and
recommendations to the Governor and the 1990 Ses.saon of the General Assembly as
nrov1ded m the procedures of the Div1s1on of Legislative Automated Systems for processing
legislative documents. 
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2 SENATE BILL NO . ............ HOUSE BILL NO . ........... . 

3 A BILL to amend and reenact§§ 38.2-5200, 38.2-5201, 38.2-5202, 
4 38.2-5203, 38.2-5204, 38.2-5205, 38.2-5207, and 38.2-5208 of the 
5 Code of V1rg1n1a and to amend the Code of V1rg1n1a by adding 
6 sect1or.s numbered 38.2-5207.1 and 38.2-5207.2, all relating to 
7 long-term care insurance. 

8 

9 Be 1t enacted by the General Assembly of V1rg1n1a: 

10 1. That§§ 38.2-5200, 38 2-5201, 38.2-5202, 38.2-5203, 38.2-5204, 

11 38.2-5205, 38.2-5207, and 38.2-5208 of the Code of V1rg1n1a are 

12 amended and reenacted and tnat the Code of V1rg1n1a 1s amended by 

13 adding sections numbered 38.2-5207.1 and 38.2-5207 2 as follows: 

14 § 38.2-5200. Def1n1t1ons.--As used in this chapter:

15 11 Appl1cant" means in the case of an 1nd1v1dual long-term care

16 insurance policy, the person who seeks to contract for such benefits, 

17 or 1n the case of a group long-term care insurance policy, the 

18 proposed cert1f1cateholder. 

19 11 Cert1f1cate" means any certificate or evidence of coverage 

20 issued under a g�oup long-term care insurance policy, which policy has 

21 been delivered or issued for delivery in this Commonwealth. 

22 "Group long-term care insurance" means a long-term care insurance 

23 pol1cy de�:vered or issued for delivery 1n this Collllllonwealth to any 

24 g�oup wn1ch complies with§ 38.2-3523. 

25 "Long-te::m care 1r..surance" means any insurance policy pf-Tffittf--r±y-

26 or r,der advertised, marketed, offered or designed to provide coveraq� 

27 for not less than twelve consecutive months for each covered person � 

1 
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l an expense incurred, indemnity, prepaid, or other basis, for one e£-

2 .Q.t..Jnore necessary or medically necessary diagnostic, preventive, 

3 therapeutic, rehabilitative, maintenance, personal care, mental health 

4 or substance abuse services, provided in a setting other than an acute 

5 care unit of a hospital. Such term includes group and individual 

6 pe��e�es-whe�hef-annu1t1es and l1fe insurance pal1c1es or r1ders that 

1 proyide directly or that supplement long-term care insurance. 

8 Lang-term care insurance may he issued by insurers, fraternal benefit 

9 societies, health services plans, health maintenance organizations, 

10 cooperative nonprofit life benefit companies or mutual assessment 

11 life, accident and sickness insurers to the extent they are otherwise 

12 authorized to issue l1fe or accident and sickness insurance . Health 

13 maintenance organizations, cooperative nonprofit life benefit 

14 companies and mutual assessment life, acc:dent and sickness insurers 

15 may apply to the Commission for approval to provide long-term care 

16 insurance. 

17 "Policy" means any 1ndiv1dual or group policy of insurance, 

18 contract, subscriber agreement, certificate, rider or endorsement 

19 delivered or issued for delivery 1n this Commonwealth by an insurer, 

20 fraternal benefit society, health services plan, health maintenance 

21 organization or any similar organization. 

22 § 38.2-5201. What laws applicable.--All policies and

23 certificates shall comply with all of the provisions of this title 

24 relating to insurance pol1c1es and certificates generally, except 

25 Article 2 (§ 38.2-3408 et seq.) of Chapter 34 and Chapter 36 of this 

26 title. In the event of conflict between the prov1s1ons of this chapter 

27 and other provisions of this title, the prov1s1ons of this chapter 

28 shall be controlling. A-�e±%ey-ef-eef�:fTeeee-�ae�-�s-ae�-��TfflafT±y-

2 
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1 eevef��sea,-fflafke�ed-ef-e£fe�ea-as-iea�-tefffl-eafe-%ftS�feaee-%s-ae�-

2 fe�%fee-ie-fflee�-�ae-pfevis�eas-e£-�ftTs-eae�eefT--

3 § 38.2-5202. Standards for policy provisions.--A. The Commission

4 may adopt regulations to establish specific standards for policy 

5 provisions of long-term care insurance policies. These standards 

6 shall be in addition to and in accordance with applicable laws of this 

7 Commonwealth eaa-. The standards shall address terms of 

8 renewab1l1ty, nonforfe1ture provisions if applicable, initial and 

9 subsequent conditions of eligibility, continuation or conversion �fem-

10 �fe��-�eft�-eefm-eafe-�e-�aa�v�a�a�-iea,-�efm-eefe-eevefa!e-, 

11 nonduplicat1on of coverage provisions, coverage of dependents, 

12 preexisting conditions, termination of insurance, probationary 

13 periods, lim1tat1ons, excep�ions, reductions, elim1nat1on periods, 

14 requirements for replacement, recurrent conditions, and definitions of 

15 terms and may address any other standards considered appropriate by . 

16 tbe commiss1on . 

17 B. Regulations issued by the Commission shall:

18 1. Recognize the unique, developing and experimental nature of

19 long-term care insurance; 

20 2. Recognize the appropriate d1stinct1ons necessary between group

21 and 1ndiv1dual long-term care insurance pol1cies; and 

22 3. Recognize the unique needs of both those individuals who have

23 reached retirement age and those preretirement individuals interested 

24 in purchasing long-term care insurance products. 

25 4. Recognize the appropriate d1st1nct1ons necessary between

26 long-term care insurance and accident and sickness insurance policies, 

27 prepaid health plans, and other health service plans. 

28 § 38.2-5203. Proh1b1ted prov1s1ons.--No long-term care insurancw 

3 
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1 policy may: 

2 1. Be cancelled, nonrenewed, or otherwise terminated on the

3 grounds of the age or the deterioration of the mental or physical 

4 health of the insured individual or cert1ficateholder; or 

JDS 

5 2. Contain a provision establ1sh1ng any new waiting period in the

6 event existing coverage 1s converted to or replaced by a new or other 

7 form within the same company, except with respect to an increase in 

8 benefits voluntarily selected by the insured individual or group 

9 policyholder ; or 

10 J, Provide coverage for skilled nursing care only or provide 

11 significantly more coverage for skilled care 1n a fac1l1ty than 

12 coverage for lower levels of care . 

13 § 38.2-5204. Preexisting cond1t1ons.--A. No long-term care 

14 insurance policy or certificate shall use a definition of "preexisting 

.5 condition" which is more restrictive than the following: "preexisting 

16 condition'' means the existence of symptoms which would cause an 

17 ordinary prudent person to seek diagnosis, care or treatment, or a 

18 condition for which medical advice or treatment was recommended by, or 

19 received from a provider of health care services, within �we±ve-.s.J.X._ 

20 months preceding the effective date of coverage of an insured person. 

21 B. No long-term care insurance policy may exclude coverage for a

22 loss or confinement which is the result of a preexisting condition for 

23 a period of confinement longer than ewe!ve-s..i.x._months following the 

24 effective date of coverage of an insured person. 

25 C. The Conunission may extend the l1m1tat1on periods set forth 1n

26 subsections A and B of this section as to specific age group 

27 categories or specific policy forms upon findings that the extension 

·2a is 1n the best interest of the public.

4 
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1 D. The def1n1t1on of 11 preex1st1ng cond1t1on 11 does not prohibit an 

2 insurer from using an appl1cat1on form designed to el1c1t the complete 

3 health history of an applicant, and, on the basis of the answers on 

4 that appl1cat1on, underwriting in accordance with that 1nsurer 1 s 

5 established underwriting standards for long-term care insurance 

6 policies. Unless otherwise provided 10 the policy or cert1f1cate. a 

7 preex1sting cond1t1on. regardless of whether it 1s disclosed on the 

a application, need not he covered until the waiting period described in 

9 suhsect1on A or B expires. No long-term care insurance pol1cy or 

10 certificate may exclude or use waivers or r1ders af any kind ta 

11 exclude, limit, or reduce coverage or benefits for spec1fica11y named 

12 ar described preexisting diseases or physical cand1t,ons beyond the 

13 wa1ti�g period descr1bed 1n subsection A or B. 

14 § 38.2-5205. Prior inst1tut1onal1zat1on.-- A-A. No long-term 

15 care insurance policy wa�ee-��eY�ees-eeHef�es-efl±y-�ei!ewTH�-

16 TBSeT�ti��eaa!:�e�Teft-seaii-prevtae-eeeeiT�s-�e-eH-��sttree-��-�ae-

17 :Rsttree-aas-eeea-e�sehargee-�reffi-a-faeT±iey-wieaTH-�fle-�reYTe�s-sTM�y-

18 aeys-�er-�he-same-er-re±aeea-eeaeT�Teas-may be delivered or issued 

19 for delivery in th1s Commonwealth if such policy candit1ons 

20 eligibility <i> �or any bene�1ts provided 1 0 an 1nst1tut1onal care 

21 setting on the receipt of a h1gher level of 1nst1tut1ona1 care or Cii) 

22 far any benefits on a prior hosp1tal1zat1on requirement . 

23 B, A long-term care 1 nsurance policy conta1�1ng any l1m1tat1ons 

24 ar condjt,ons far el1g1bl1ty other than those proh1b1ted in subsection 

25 A shall clearly label such l1m1tations or conditions. 1nclud1ng any 

26 required number af days af confinement. 1n a separate paragrapo of the 

27 policy or certificate ent1tled "L1m1tat1cns or conditions on 

28 Elig1b1lit:y for Be;ref,ts." 

5 
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1 c, A long-term care insurance policy containing a benefit 

JDS 

2 advertised. marketed or offered as a home health care or home care 

3 benefit may not condition receipt of benefits on a prior 

4 ;ostitutionalization requirement, 

5 D, A long-term care insurance policy wh1ch conditions 

6 eligibility of non1nstitut1onal benefits on the pr1or receipt of 

7 1 nstitutional care shall not require a prior 1nst1tut1onal stay of 

a more than thirty days for wh1ch benefits are paid, 

9 § 38.2-5207. D1sclosure.--In order to provide for fair 

10 disclosure in the sale of long-term care insurance pol1c1es: 

11 1. An outline of coverage shall be delivered to an applicant for

12 an 1ndiv1dual long-term care insurance policy at the time of 

13 application for an individual policy. In the case of direct response 

14 sol1c1tation, the insurer shall deliver the outline of coverage upon 

15 �he applicant's request, but regardless of request shall make such 

16 delivery no later than a� the time of policy delivery. The Comm,1ss1on 

11 shall prescribe a standard format, 1nclud1ng style. arrangement. and 

18 overall appearance. and the content of an outline of coverage. In the 

19 case of agent solic1tat1ons. an agent shall deliver the outline of 

20 coverage prior to the presentation of an application or enrollment 

21 form, In the case of direct response salic1tat1ons, the outline of 

22 coverage shall he presented in conJunct1on with any appl1cation or 

23 enrollment form, 

24 Such outline of coverage shall include: 

25 a. A description of the pr1nc1pal benefits and coverage provided

26 1n the policy; 

27 b. A statement of the exclusions, reductions and l1m1tat1ons

28 con�a1ned in the policy; 

6 



LD0172440 JDS 

l c. A statement of the renewal provisions, including any

2 reservation in the policy of a right to change premiums..,__ 

3 continuat1on or conversion proy1s1ons of group coverage shall be 

4 spec1f 1 cally described; aHe-

5 d. A statement that the outline of coverage is a summary of the

6 policy issued or applied for and that the policy should be consulted 

7 to determine governing contractual provisions;_ 

a e. A description of the terms under wh 1 cb the policy may be

9 returned and premium refunded; and 

10 f, A br1ef description of the relationship of cost of care and 

11 benefits . 

12 2. A certificate delivered or issued for delivery 1n this

13 Commonwealth shall include: 

14 a. A description of the principal be�efits and coverage provided

15 1n the policy; 

16 b. A statement of the exclusions, reductions and l1m1tat1ons

17 contained in the policy; and 

18 c. A statement that the group master policy snould be consulted

19 to determine governing contractual prov1s1ons. 

20 3. The Commission shall adopt and publish a Long-Term Care

21 Insurance Consumer Guide. After adoption and publ1cat1on by the 

22 Commission, a copy of the Consumer Guide shall be provided at the time 

23 of delivery of the policy or cert1f1cate. 

24 § 3B.2-s201,1 Disclosure: 11fe insurance polic1es.--Whecever an 

25 1ndiy1dua1 l1fe insurance policy which provides long-term care 

26 benefits w1th1n the policy or by rider is delivered, 1t shall he 

21 accompanied by a policy summary. In the case of direct response 

28 sol1c i tat1ans, the insurer sha l l del1yer the policy summary upon the 

7 
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1 applicant's request. but regardless of request shall make such 

2 delivery no later than at the time of pol1cy del1yery, In add1t100 to 

3 comp1y1ng with all applicable requirements. the summary shall also 

4 include; 

s 1, An explanation of how the long-term care benefit interacts 

6 with other components of the policy. inclnd1ng deduct 1 ons from death 

7 benefits; 

a 2, An 1llustrat1on of the ammmt of benef1ts. the length of 

9 benefit. and the guaranteed l1fet 1 me benefits, if any. for each 

10 covered person; and 

11 J, Any exclusions, reductions. and l1m1tat1ons on benefits of 

12 long-term care, 

13 If appl1cahle to the policy type. the summary shall a l so :nclude 

14 Ci> a d1sclasure of the e�fects of exerc1s1ng other r1ghts under the 

15 policy. {ii) a disclosure of guarantees related to long-term care 

16 costs of insurance charges. and {111} current and pro,ect�d maxi�um 

11 lifetime hene£1ts. 

18 § J8.2-s201,2, Long-term care benefits; monthly 

19 report,--Wheneyer long-term care benefits be1ng pa1d are funded 

20 through a life insurance policy by acceleration of the death benefit, 

21 a monthly report shall be provided to the policyholder. such report 

22 shall include; 

23 1, Any long-term care benefits pa1d out dur1'1g the month, 

24 2. An explanation of any changes 1n the policy. e,g,, death

25 benefits or cash values, due ta long-term care benefits being pa1d 

26 out; and 

27 J, The amount of long-term care benefits existing or remaining . 

. 28 § 38.2-5208. Right to return; free look prov1s1on.-- �7--

8 
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1 �aa�vTe�e±-�ea�-eefm-Long-term care insurance policies and_ 

2 certificates shall have a notice prominently printed on the first pagt 

3 ef-�he-�e!iey-or attached thereto stating 1n substance that the 

4 policyholder shat�-aeve-or 1nsnred person has the right to return the 

5 policy or certificate within �ea-thirty days of its delivery and to 

6 have the premium refunded if, after examination of the policy .oz_ 

7 certificate , the policyholder or insured person is not satisfied for 

8 any reason. A policy or cert1f 1 cate returned pursuant to the notice 

9 shall be void from its inception upon the ma1l1ng or delivery of the 

10 policy or certificate to the insurer or its agent. 

11 B7-�ea§-�erm-ee=e-TRS�raaee-�e±ie�es-eE-eertifTea�es-Tssttea-

12 �ttrsttaae-ee-a-e�feee-res�eP.se-se±TeTeeeTea-sha±±-aave-a-ReeTee-

13 �rem�aeaely-�r�atea-ea-efte-first-�e§e-er-et�eeftea-teerete-staeTR§-Tfi-

14 sttaseaaee-ehee-ehe-TRSttred-�erseR-sfle±l-Reve-ehe-rt�ht-te-ree�=fl-ehe-

15 �elTey-�Ttfi�fi-�flTr�y-eays-ef-TtS-ee±=Yery-aad-�e-aave-tae-��emTtlffi-

16 re£�Raed-T£-a£�er-e�emTRae�ea-tee-TflSttrea-�e�sea-is-ae�-sattSfTed-fe�-

17 aay-reasea7-A-�e±iey-ret�raee-�HrsHaat-te-tfle-aet=ee-saa±±-ee-¥e=a-

1a frem-i�s-Taee��iea-tt�ea-the-ffia=±Tfi�-er-de±T�e�y-ef-tae-�e±=ey-er-

19 eertif�eeee-ee-�fle-TRS�rer-er-ies-e§eae7--

20 # 

9 



Blue Cross 
Blue Shield 
of Virg1n1a 

Joan M. Gardner 
Government Affairs Counsel 

February 28, 1990 

The Honorable Steven T. Foster 
Commissioner of Insurance 
State Corporation Comnussion 
Bureau of Insurance 
P 0. Box 1157 

Richmond, Virginia 23209 

2015 Staples Mill Road 
Post Office Box 27401 
Richmond. Virg1n1a 23279 
804{359-7288 

Re: Long-Term Care Insurance Regulation -
Recommendat10n of Long-Term Care Advisory Committee 

Dear Commissioner Foster: 

Appendix C 

Enclosed for considerat10n by the State Corporat10n Comrmss10n and 1ts Bureau of 
Insurance is the recommendation of the Long-Term Care Regulat10n Advisory Commmee 
regarding a regulation for use in Virg1ma. The Advisory Comnuttee was established slightly 
less than three years ago to assist the Bureau with analyzing the Long-Term Care Model 
Regulation of the Nat10nal Assoc1at10n of Insurance Com.rmss1oners (NAIC) to determme 
its appropriateness for use m Virg1ma. A memorandum is enclosed also which compares 
the Advis::,ry Committee's recommended regulat1on with the NAIC Model. 

This recommended regulauon represents the consensus of the Ac.:·,1sory Committee. 
the membership list of which 1s attached. lf you or members of your staff have an> 
questions or concerns regarding this recommendauon, do not hesnate to contact me or otner 
members of the Advisory Comrmttee. While change at the NAIC on long-term care moaels 
v.ill be constant, the AdVIsory Comrruttee believes that the provis10ns mcorporated m the 
attached recommendation are appropnate and responsive to the Long-Term Care Act m 
Virgirua, including the statutory revis10ns to be effective July 1, 1990. 



The Honorable Steven T. Foster 
February 28, 1990 
Page Two 

Thank you for providing us with this opportumty !J paruc1pate m the m111al 
development process. We look forward to the State Corporauon Comm1ss1on 's 
promulgation of this regulation so that earners interested m providing long-term care 
msurance to Virgmians will have the best guidance for work.mg wlth the Bureau m gettmg 
quality products approved for use m Virg1rua. 

Respectfully submitted, 

���L_, 
Joan M. Gardner 
Actmg Chairman 

JMG:bb 
Enclosures 

cc: Members of the Long-Term Care Regulation Advisory Comtn1ttee 

Members of HJR 332 Joint Legislative Subcommittee 
The Honorable Bernard S. Cohen 
The Honorable Franklin P. Hall 
The Honorable Stephen H. Martin 
The Honorable Joan H. Munford 
The Honorable John H. Chichester 
The Honorable Johnny S. J oannou 
The Honorable W. Onico Barker 

/Arlen K Bolstad, Staff Attorney 
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VIRGINIA 

RULES GOVERNING LONG-TERM CARE INSURANCE 

Section 1. Authority. 

This Regulation is issued pursuant to the authority vested in the 
Commission under §§38.2-5200 through 38.2-5208. 

Section 2. Purpose. 

This Regulation is designed to: 

1. promote the public interest;

2. promote the availability of long-term care insurance
coverage;

3. promote public understanding and comparison of long-term
care insurance overages; and

4. promote flexibility and innovation in the development of
long-term care insurance.

section 3. Effective Date. 

A. This Regulation shall be effective on (date) 

B. No new policy form shall be approved on or after
(date) , unless it complies with this Regulation. 

c. No policy form shall be delivered or issued for delivery in
this Commonweal th on or after ( date) , unless it
complies with this Regulation.

Section 4. Applicability and Scope. 

Except as otherwise specifica�ly provided, this Regulation applies 
to all long-term care insurance policies deliverec. or issued =o� 
delivery in this Commonwealth on or after tne effect.ive date 
hereof, by insurers, fraternal benefit societ.ies, health services 
plans, heal th maintenance organ1zat..1.ons, coope::-ati ve non-pro: l t. 
life benefit companies or mutual assessment 11.fe, acciden� and 
sickness insurers. 

Section s. Def�nitions. 

Fo::- purposes of this Regulat.ion: 

A. "Applicant" means 1.r: the case o! ar. 1.nd1. vi dual l ong-te!:"rr. ca�e
insurance policy, �he person who see}cs t.c contrac� for such



benefits, or in the case of a group long-term care insurance 
policy, the proposed certificate holder. 

B. "Certificate" means any certificate or evidence of coverage
issued under a group long-term care insurance policy, which
policy has been delivered or issued for delivery in this
Commonwealth.

c. "Expected Loss Ratio" is the ratio of the present value of
future premiums to the present value of future benefits over
the entire period of the contract.

D. "Group long-term care insurance" means a long-term care
insurance policy delivered or issued for delivery in this
Commonwealth to any group which complies with §38.2-3523.

E. "Long-term care insurance" means any insurance policy
primarily advertised, marketed, offered or designed to provide
coverage for not less than twelve consecutive months for each
covered person on an expense incurred, indemnity, prepaid, or
other basis, for one or more necessary or medically necessary
diagnostic, preventive, therapeutic, rehabilitative,
maintenance, personal care, mental health or substance abuse
services, provided in a setting other than an acute care unit
of a hospital. Such term includes group and individual 
policies whether issued by insurers, fraternal benefit 
societies, heal th services plans, heal th maintenance 
organizations, cooperative non-profit life benefit companies 
or mutual assessment life, accident and sickness insurers. 
Health maintenance organizations, cooperative nonprofit life 
benefit companies and mutual assessment life, accident and 
sickness insurers may apply to the Commission for approval to 
provide long-term care insurance. 

F. "Policy" means any individual or group policy of insurance,
contract, subscriber agreement, certificate, rider or 
endorsement delivered or issued for delivery in this 
Commonwealth by an insurer, fraternal benefit society, health 
services plan, health maintenance organization or any similar 
organization. 

Section 6. Policy Definitions. 

No long-term care insurance policy delivered or issued for delivery 
in this Commonwealth shall use the terms set forth below, unless 
the terms are defined in the policy and the definitions satisfy the 
following requirements: 

A. "Medicaid" shall be def 1.ned as the program administered 1.n
accordance with Title 32 of the Code of Virginia.

B. "Medicare" shall be defined as "The Health Insurance for -:.he
Aged Act, Title XVIII of the Social Security Amendments of
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1965 as Then Constituted or Later Amended," or "Title I, 
Part I of Public Law 89-97, as Enacted by the Eighty-Ninth 
Congress of the United states of America and popularly known 
as the Health Insurance for the Aged Act, as then constituted 
and any later amendments or substitutes thereof," or words of 
similar import. 

c. "Skilled nursing care", "intermediate care" , "personal care" ,
"home heal th care", and other services shall be defined in
relation to the level of skill required, the nature of the
care and the setting in which care must be delivered.

D. All providers of services, including but not limited to
"skilled nursing facility," "extended care facility,"
"intermediate care facility," "convalescent nursing home,"
"personal care facility," "home for adults," and "home health
care agency" shall be defined in relation to the services and
facilities required to be available and the licensure or
degree status of those providing or supervising the services.
The definition may require that the provider be appropriately
licensed or certified.

Section 7. Policy Practices and Provisions. 

A. Renewability. The terms "guaranteed renewable" and 
"noncancellable" shall not be used in any individual long-term 
care insurance policy without further explanatory language in 
accordance with the disclosure requirements of Section 8 of 
this regulation. 

1. No such policy issued to an individual shall contain
renewal provisions less favorable to the insured than
"guaranteed renewable"; however, the Commission may
authorize nonrenewal on a statewide basis, on terms and
conditions deemed necessary by the Commission, to best
protect the interest of the insureds, if the insurer
demonstrates:

a. That renewal will jeopardize the insurer's solvency;
or

b. That:

(i) the actual paid claims anc expenses have
substantially exceeded the premium and
investment income associated with the policies;
and

(ii) the policies will continue to experience
substantial and unexpected losses over the�r
lifetime; and

(111) the proJected loss experience of the po:�cies

..... 

..; 



cannot be significantly improved or mitigated 
through reasonable rate adjustments or other 
reasonable methods; and 

(iv) the insurer has made repeated and good faith
attempts to stabilize loss experience of the
policies, including the timely filing for rate
adjustments.

2. The term guaranteed renewable" may be used only when the
insured has the right to continue the long-term care
insurance in force by the timely payment of premiums and
when the insurer has no unilateral right to make any
change in any provision of the policy or rider while the
insurance is in force, and cannot decline to renew,
except that rates may be revised by the insurer on a
class basis.

3. The term noncancellable" may be used only when the
insured has the right to continue the long-term care
insurance in force by the timely payment of premiums
during which period the insurer has no right to
unilaterally make any change in any provision of the
insurance or in the premium rate.

B. Limitations and Exclusions. No policy may be delivered or
issued for delivery in this state as long-term care insurance
if such policy limits or excludes coverage by type of illness,
treatment, medical condition or accident, except as follows:

1. Preexisting conditions or diseases;

2. Mental or nervous disorders; however, this shall not
permit exclusion or limitation of benefits on the basis
of Alzheimer's Disease, senile dementia, organic brain
disorder or other similar diagnoses;

3. Alcoholism and drug addiction;

4. Illness, treatment or medical condition .arising out of:

a. war or act of war (whether declared or undeclared);

b. participation in a felony, =iot or insurrection;

c. service in the armed forces or uni ts auxiliary
thereto;

d. suicide (sane or insane), attempted suicide or
intentionally self-inflicted injury; or

e. aviation (this exclusion 
non-fare-paying passengers). 

- 4 -

applies only 



5. Treatment provided in a government facility (unless
otherwise required by law), services for which benefits
are available under Medicare or other governmental
program (except Medicaid), any state or federal workers'
compensation, employer's liability or occupational
disease law, or any motor vehicle no-fault law, services
provided by a member of the covered person's immediate
family and services for which no charge is normally made
in the absence of insurance.

6. This Subsection Bis not intended to prohibit exclusions
and limitations by type of provider or territorial
limitations.

C. Extension of Benefits. Termination of long-term care
insurance shall be without prejudice to any benefits payable
for insti tutionaliz.ation if such inst 1. tutional ization began
while the long-term care insurance was in force and continues
without interruption after termination. such extension of
benefits beyond the period the long-term care insurance was
in force may be limited to one year, or the duration of the
benefit period, if any, or to paymen� of the maximum benefits
and may be subject to any policy waiting period, and all other
applicable provisions of the policy.

D. Continuation or Conversion.

1. Group long-term care insurance issued in this state on
or after the effective date of this section shall provide
covered individuals with a basis for continuation O::!'.:" 

conversion of coverage.

2. For the purposes of this section, "a basis for
continuation of coverage" means a policy provision which
maintains coverage under the existing group policy when
such coverage would otherwise terminate an:i w:ach is
s�bject only to the continued timely payment of premium
when due. Group policies which restrict provision of
benefits and services to, or contain incentiv�s to use
certain providers and/or facilities may provide 
continuation benefits which are substantially equivalent 
to the benefits of the exist:ing group policy. The 
Commission shall make a determination as to the 
substantial eguivalency of benefits, and in doing so, 
shall take into consideration the differences bet:ween 
managed care and non-managed care plans, including, but 
not limited to, provider system arrangements, se;.vice 
availa�ility, benefit levels and admin1s�rc�1ve 
complexity. 

3. For the purposes of this sectior., "a .oas:.s for conversion
of coverage" means a pol.1cy provisio:i that a:-i :.nc.ivijual
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whose coverage under the group policy would otherwise 
terminate or has been terminated for any reason, 
including discontinuance of the group policy in its 
entirety or with respect to an insured class, and who has 
been continuously insured under the group policy (and any 
group policy which it replaced), for at least six months 
immediately prior to termination, shall be entitled to 
the issuance of a converted policy by the insurer under 
whose group policy he or she is covered, without evidence 
of insurability. 

4. For the purposes of this section, "converted policy"
means an individual policy of long-term care insurance
providing benefits identical to or benefits determined
by the Commission to be substantially equivalent to or
in excess of those provided under the group policy from
which conversion is made. Where the group policy from
which conversion is made restricts provision of benefits
and services to, or contains incentives to use certain
providers and/or facilities, the Commission, in making
a determination as to the substantial equivalency of
benefits, shall take into consideration the differences
between managed care and non-managed care plans, 
including, but not limited to, provider system 
arrangements, service availability, benefit levels and 
administrative complexity. 

5. Written application for the converted policy shall be
made and the first premium due, if any, shall be paid as
directed by the insurer not later than thirty-one days
after termination of coverage under the group policy.
The converted policy shall be issued effective on the day
following the termination of coverage under the group
policy.

6. Unless the group policy from which conversion is made
replaced previous group coverage, the premium for the
converted policy shall be calculated on the b�sis. of the
insured's age at inception of coverage under the group
policy from which conversion is made. Where the group
policy from which conversion is made replaced previous
group coverage, the premium for the converted policy
shall be calculated on the basis of the 1nsured 1 s age at
inception of coverage under tne group policy replaced.

, . Continuation of coverage or issuance of a converted
policy shall be mandatory, except where:

a. Ternu.nation of group coverage resulted ::::-om an
1nd1v1dual's failure to make any required payment
of premium or contribu�ion when due; o=

b. The termination coverage is replaced no� later thar.
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thirty-one days after termination, by group coverage 
effective on the day following the termination of 
coverage: 

(i) Providing benefits identical to or benefits
determined by the Commission to be
substantially equivalent to or in excess of
those provided by the terminating coverage; and

( ii) The premium for which is calculated in a manner
consistent with the requirements of Paragraph
6. of this section.

8. Notwithstanding any other provision of this section, a
converted policy issued to an individual who at the time
of conversion is covered by another long-term care
insurance policy which provides benefits on the basis of
incurred expenses, may contain a provision which results
in a reduction of benefits payable if the benefits
provided under the additional coverage, together with the
full benefits provided by the converted policy, would
result in payment of more than 100 percent of incurred
expenses. Such provision shall only be included in the
converted policy if the converted policy also provides
for a premium decrease or refund which reflects the
reduction in benefits payable.

9. The converted policy may provide that the benefits
payable under the converted policy, together with the
benefits payable under the group policy from which
conversion is made, shall not exceed those that would
have been payable had the individual's coverage under the
group policy remained in force and effect.

10. Notwithstanding any other provision of this section, any
insured individual whose eligibility for group long-term
care coverage is based upon his or her rela�1onsh1p to
another person, shall be entitled to continuation of
coverage under the group policy upon termination of the
qualifying relationship by death or dissolution of
marriage.

11. For the purposes of this section: a "Managed-Care Plan"
is a health care or assisted living arrangement designed
to coordinate patient care or control costs through
utilization review, case managemen� or use cf specific
provide� networks.

Section s. Required Disclosure Provisions. 

A. Renewability. Individual long-term care insurance policies 
shall contain a renewability provision. such provision shal: 

-
' 

-



be appropriately captioned, shall appear on the first page of 
the policy, and shall clearly state the duration, where 
limited, of renewability and the duration of the term of 
coverage for which the policy is issued and for which it may 
be renewed. This provision shall not apply to policies which 
do not contain a renewability provision, and under which the 
right to nonrenewal is reserved solely to the policyholder. 

B. Riders and Endorsements. Except for riders or endorsements 
by which the insurer effectuates a request made in writing by 
the insured under an individual long-term care insurance 
pol icy, all riders or endorsements added to an individual 
long-term care insurance policy after date of issue or at 
reinstatement or renewal which reduce or eliminate benefits 
or coverage in the policy shall require signed acceptance by 
the individual insured. After the date of policy issue, any 
rider or endorsement which increases benefits or coverage with 
increase in premium during the policy term must be agreed to 
in writing signed by the insured, except if the increased 
benefits or coverage are required by law. Where a separate 
additional premium is charged for benefits provided in 
connection with riders or endorsements, such premium charge 
shall be set forth in the policy, rider or endorsement. 

c. Payment of Benefits. A long-term care insurance policy which
provides for the payment of benefits based on standards
described as "usual and customary", "reasonable and customary"
or words of similar import shall include a definition of such
terms and an explanation of such terms in its accompanying
outline of coverage.

D. Limitations. If a long-term care insurance policy or
certificate contains any limitations with respect to
preexisting conditions, such limitations shall appear as a
separate paragraph of the policy or certificate and shall be
labeled as "Preexisting Condition Limitations".

E. Other Limitations or Conditions on Eligibility for Benefits.
A long-term care insurance policy or certificate containing
any limitation� or conditions for eligibility other than those
prohibited 1.n Section 38.2-5205 shall set forth a description
of such limitations or conditions, including any required
number of days of confinement, in a separate paragraph of the
policy or certificate and snall laoel such paragraph
"Limitations or Conditions on Elig1..:::il1ty for Benefits."

section 9. Requirements for Replacement. 

b. Questions Concerning Replacement.. Ind1. vidual and d1.rec't
response solicited long-term care insurance application forms
shall include a question designed to el1c1� �nformation as tc
whether the proposed insurance policy is intended to replace
any other accident and sickness or long-te:::-rr. care insurance
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policy presently in force. A supplementary application or 
other form to be signed by the applicant containing such a 
question may be used. 

B. Solicitations Other than Direct Response. Upon determining
that a sale will involve replacement, an insurer, other than
an insurer using direct response solicitation methods, or its
agent, shall furnish the applicant, prior to issuance or
delivery of the individual long-term care insurance policy,
a notice regarding replacement of accident and sickness or
long-term care coverage. One copy of such notice shall be
retained by the applicant and an additional copy signed by the
applicant shall be retained by the insurer. The required
notice shall be provided in the following manner:

NOTICE TO APPLICANT REGARDING REPLACEMENT OF 
INDIVIDUAL ACCIDENT AND SICXNESS OR LONG-TERM CARE INSURANCE 

According to (your application) (information you have furnished), 
you intend to lapse or otherwise terminate existing accident and 
sickness or long-term care insurance and replace it with an 
individual long-term care insurance policy to be issued by (Company 
Name) Insurance Company. Your new po.licy provides thirty (30) days 
within which you may decide, without cost, whether you desire to 
keep the policy. For your own information and protection, you 
should be aware of and seriously consider certain factors which may 
affect the insurance protection available to you under the new 
policy. 

1. Heal th conditions which you may presently have
(preexisting conditions), may not be immediately or fully
covered under the new policy. This could result in
denial or delay in payment of benefits under the new
policy, whereas a similar claim might have been payable
under your present policy.

2. You may wish to secure the advice of your present insurer
or its agent regarding the proposed replacement of your
present policy. This is not only your right, but it is
also in your best in�erest to make sure you understand
all t:he relevant: factors involved in replacing your
present coverage.

3. If, after due consideration, yo� s�ill wish to terminate
your present policy and �eplace �t with new coverage, oe
certa�n to truthfully and completely answer all questions
on tne application concerning your medical health
nis�ory. Failure to include all material medical
information on an application may provide a basis fo� the
company to deny any future claims and to refund you!:"
premium as though you� policy had never been in force.
After the application has been comple�ed a�d be=ore yo�
sign it, reread it carefully tc be certain that al:
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information has been properly recorded. 

The above "Notice to Applicant" was delivered to me on: 

(Date) 

(Applicant's Signature) 

c. Direct Response Solicitations. Insurers using direct response
solicitation methods shall deliver a notice regarding
replacement of accident and sickness or long-term care
coverage to the applicant upon issuance of the policy. The
required notice shall be provided in the following manner:

"NOTICE TO APPLICANT REGARDING REPLACEMENT OF 
ACCIDENT AND SICKNESS OR LONG-TERM CARE INSURANCE 

According to (your application) (information you have furnished), 
you intend to lapse or otherwise terminate existing accident and 
sickness or long-term care insurance and replace it with the 
long-term care insurance policy delivered. herewith issued by 
(Company Name) Insurance Company. Your new policy provides thirty 
(30) days within which you may decide, without cost, whether you
desire to keep the policy. For your own information and 
protection, you should be aware of and seriously consider certain 
factors which may affect the insurance protection available to you 
under the new policy. 

1. Heal th conditions which you may presently have
(preexisting conditions) , may not be immediately or fully
covered under the new policy. This could result in
denial or delay in payment of benefits under the new
policy, whereas a similar claim might have been payable
under your present policy.

2. You may wish to secure the advice of your present insurer
or its agent regarding the proposed replacement
of your present policy. This is not only your right, but.
it is also in your best interest to make sure you
understand all the relevant factors involved in replacing
your present coverage.

3. (To be included only if the application is attached �o
the policy.) If, after due consideration, you still wish
to terminate your present policy and replace it with new
coverage, read the copy of the application attached to
your new policy and be sure that all questions are
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answered fully and correctly. Omissions or misstatements 
in the application could cause an otherwise valid claim 
to be denied. Carefully check the application and write 
to (Company Name and Address) within thirty (30) days if 
any information is not correct and complete, or if any 
past medical history has been left out of the 
application. 

(Company Name) 

section 10. Discretionary Powers of commission. 

The Commission may upon written request and after an administrative 
hearing, issue an order to modify or sus�=nd a specific provision 
or provisions of this regulation with respect to a specific 
long-term care insurance policy or certificate upon a written 
finding that: 

A. The modification or suspension would be in the best
interest of the insureds; and

B. The purposes to be achieved could not be effectively or
efficiently achieved without the modification or
suspension; and

C. (1) The modification or suspension is necessary to the 
development of an innovative and reasonable approach 
for insuring long-term care; or 

(2) The policy or certificate is to be issued to
residents of a life care or continuing care
retirement community or some other residential
community for the elderly and the modification or
suspension is reasonably related to the special
needs or nature of such a community; or

(3) The modification or suspension is ne . .;:essary to
permit long-term care insurance to be sold as part
of, or in conJunction with, another insurance
product.

Section 11. Reserve Standards. 

A. When long-term care benefits are provided through tne
acceleration of benefits under group o= individual li:e
policies or riders to such policies, policy rese:!:'Ves fo=
such benefits shall be determined in accordance vtith
Section 38. 2-1311 (A) • Claim reserves must also be
established in the case when such policy or ride= is in
claim status.
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Reserves for policies and riders subject to this 
subsection should be based on the multiple decrement 
model utilizing all relevant decrements except for 
voluntary termination rates. Single decrement 
approximations are acceptable if the calculation produces 
essentially similar reserves, if the reserve is clearly 
more conservative, or if the reserve is immaterial. The 
calculations may take into account the reduction in life 
insurance benefits due to the payment of long-term care 
benefits. However, in no event shall the reserves for 
the long-term care benefit and the life insurance benefit 
be less than the reserves for the life insurance benefit 
assuming no long-term care benefit. 

In the development and calculation of reserves for 
policies and riders subject to this subsection, due 
regard shall be given to the applicable policy 
provisions, marketing methods, administrative procedures 
and all other considerations which have an impact on 
projected claim costs, including, but not limited to, the 
following: 

(l) Definition of insured events;

(2) Covered long-term care facilities;

(3) Existence of home convalescence care coverage;

(4) Definition of facilities;

(5) Existence or absence of barriers to eligibility;

(6} Premium waiver provision;

(7) Renewability;

(8) Ability to raise premiums;

(9) Marketing method;

(10) Underwriting procedures;

(11) Claims adjustment procedures;

(12) Waiting period;

(13) Maximum benefit;

(l�) Availability of eligible facilities; 

(15) Margins in claim costs;
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(16) Optional nature of benefit;

(17) Delay in eligibility for benefit;

(18) Inflation protection provisions; and

(19) Guaranteed insurability option.

Any applicable valuation morbidity table shall be 
certified as appropriate as a statutory valuation table 
by a member of the American Academy of Actuaries. 

B. When long-term care benefits are provided other than as
in Subsection A above, reserves shall be determined in
accordance with section 38.2-13ll(B).

section 12. Loss Ratio. 

Benefits under individual long-term care insurance policies shall 
be deemed reasonable in relation to premiums provided the expected 
loss ratio is at least sixty percent, calculated in a manner which 
provides for adequate reserving of the long-term care insurance 
risk. In evaluating the expected loss ratio, due consideration 
shall be given to all relevant factors, including: 

A. Statistical credibility of incurred claims experience and
earned premiums;

B. The period for which rates are computed to provide
coverage;

c. Experienced and projected trends;

D. Concentration of experience within early policy duration;

E. Expected claim fluctuation;

F. Experience refunds, adjustments or dividends;

G. Renewability features;

H. All appropriate expense factors;

I. Interest;

J. Experimental nature of the coverage;

K. Policy reserves;

L. Mix of business by risk classification; and

M. Product features such as long elimination periods, h1gn
deductibles and high maximum limits.
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section 13. standard Form.at outline of coverage. 

This section of the regulation implements, interprets and makes 
specific, the provisions of Section 38. 2-5207 in prescribing a 
standard format and the content of an outline of coverage. 

A. The outline cf coverage shall be a free-standing
document, using no smaller than ten point type.

B. The outline of coverage shall contain no material of an
advertising nature.

c. Text which is capitalized or underscored in the standard
format outline of coverage may be emphasized by other
means which provide prominence equivalent to such
capitalization or underscoring.

D. Use of the text and sequence of text of the standard
format outline coverage is mandatory, unless otherwise
specifically indicated.

E. Format for outline of coverage:

[COMPANY NAME] 

[ADDRESS - CITY, STATE] 

[TELEPHONE NUMBER] 

LONG-TERM CARE INSURANCE 

OUTL:INE OF COVERAGE 

[Policy Number or Group Master Policy and Certificate Number] 

1. This policy is (an individual policy of insurance]([a group
policy] which was issued in the [ indicate jurisdiction in
which group policy was issued]).

2. PURPOSE OF OUTLINE OF COVERAGE. This outline of coverage
provides a very brief description o= the important features
of the policy. You should compare this outline of coverage
to outlines of coverage for other policies available to you.
This is not an insurance contract, but only a summary of
coverage. Only the individual o� group policy contains
governing contractual provisions. This means that the policy
or group policy sets forth in detail the rignts and
obligations of both you and the insurance company. Therefore,
if you purchase this coverage, or any other coverage, it is
important that you READ YOUR POLICY (OR CERTIFICATE)
CAREFULLY!
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3. TERMS UNDER WHICH THE POLICY OR CERTIFICATE MAY BE RETURNED
AND PREMIUM REFUNDED.

(a) [Provide a brief description of the right to return -­
"free look" provision of the policy.]

(b) [Include a statement that the policy either does or does
not contain provisions providing for a refund or partial
refund of premium upon the death of an insured or
surrender of the policy or certificate. It the policy
contains such provisions, include a description of them. J

4. THIS IS NOT MEDICARE SUPPLEMENT COVERAGE. If you ar eligible
for Medicare, review the Medicare Supplement Buyer's Guide
available from the insurance company.

(a) [For agents) Neither [insert company name] nor its agents
represent Medicare, the federal government or any state
government.

(b) [For direct response] [insert company name) is not
representing Medicare, federal government or any state
government.

5. LONG-TERM CARE COVERAGE. Polices of this category are 
designed to provide coverage for one or more necessary or 
medically necessary diagnostic, preventive, therapeutic, 
rehabilitative, maintenance, or personal care services, 
provide in a setting other than an acute care unit of a 
hospital, such as in a nursing home, in the community or in 
the home. 

This policy provides coverage in the form of a fixed dollar 
indemnity benefit for covered long-term care expenses, subject 
to policy [limitations] [waiting periods) and [coinsurance] 
requirements. [Modify this paragraph if the policy is not an 
indemnity policy.] 

6. BENEFITS PROVIDED BY THIS POLICY.

(a) [Covered services, related deductible(s), waiting 
periods, elimination periods and benefit maximums.�

(b) [Institutional benefits, by skill level.j

(c) [Non-institutional benefits, by skill level.]

[Any benefit screens must be explained in this section. If 
these screens differ for different benefits, explanation of 
the screen should accompany each benefit description. I= an 
attending physician or other specified person must certify a 
certain level of functional dependency in order to be eligible 



for benefits, this too must be specified. If activities of 
daily living (ADLs) are used to measure an insured's need for 
long-term care, then these qualifying criteria or screens must 
be explained.] 

7. LIMITATIONS AND EXCLUSIONS.

[Describe:

(a) Preexisting conditions�

(b) Non-eligible facilities/provider;

(c) Non-eligible levels of care (e.g., unlicensed providers,
care or treatment provided by a family member, etc.);

(d) Exclusions/exceptions;

(e) Limitations.]

[This section should provide a brief specific description of 
any policy provisions which limit, exclude, restrict, reduce, 
delay, or in any other manner operate to qualify payment of 
the benefits described in (6) above.] 

THIS POLICY MAY NOT COVER ALL THE EXPENSES ASSOCIATED WITH 
YOUR LONG-TERM CARE NEEDS. 

8. RELATIONSHIP OF COST OF CARE AND BENEFITS. Because the costs
of long-term care services will likely increase over time, you
should consider whether and how the benefits of this plan may
be adjusted. [As applicable, indicate the following:

(a) That the benefit level will not increase over time;

(b) Any automatic benefit adjustment provisions:

(c) Whether the insured will be guaranteed the option to buy
additional benefits and the basis upon which benefits
will be increased over time if not by a specified amount
or percentage;

(d) If there is such a guarantee, include whether add1�iona:
underwriting or health screening will be required, the
frequency and amounts of the upgrade options, and any
significant res�rictions or limitations;

(e) And finally, describe whether there will be any
additional premium charge imposed, and how that is to be
calculated.)

9. TERMS UNDER WHICH THE POLICY (OR CERTIFICATE) MAY BE CONTINUEC
IN FORCE OR DISCONTINUED.
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((a} Describe the policy renewability provisions; 

(b) For group coverage, specifically describe 
continuation/conversion provisions applicable to the 
certificate and group policy; 

(c) Describe waiver of premium provisions or state that there
are not such provisions:

(d) State whether or not the company has a right to change
premium, and if such a right exists, describe clearly and
concisely each circumstance under which premium may
change. J

10. ALZHEIMER'S DISEASE AND OTHER ORGANIC BRAIN DISORDERS.

(State that the policy provides coverage for insureds
clinically diagnosed as having Alzheimer's disease or related
degenerative and dementing illnesses. Specifically describe
each benefit screen or other policy provision which provides
preconditions to the availability of policy benefits for such
an insured.]

ll. PREMIUM.

[(a) state the total annual premium for the policy;

(b) if the premium varies with an applicant's choice among
benefit options, indicate the portion of annual premium
which corresponds to each benefit option.]

12. ADDITIONAL FEATURES.

[(a) Indicate if medical underwriting is used;

(b) Describe other important features.]

section 14. several:>ility. 

If any provision of this Regulation or the application thereof to 
any person or circumstance is for any reason to be held invalid, 
the remainder of this Regulation and the application of such 
provision to other persons or circumstances shall not be af=ected 
thereby. 

RGJ/kt 
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VIRGINIA LONG:f'ERM CARE lillC.ULATION 
AS RECOMME:!'.1DED TO 

THE BUREAU OF INSURANCE 
OF THE 

VIRGINIA STATE CORPORATION C0?\1MISSION 
BY 

TIIE LONG-TERM CARE REGULATION ADVISORY COMMIITEE 

COMPARISON WITH TIIE NATIONAL ASSOCIATION OF INSURA�CE 
COMMISSIONERS (NAIC) MODEL REGULATION 

Section 1. Authority 

Same as NAIC Model Section 2, refemng specifically to the Virg1rua Long-Term Care 
Insurance Act, §38.2-5200 through §38.2-5208, as amended by HB 595. 

Section 2. Purpose 

Same as NAIC Model Section 1. 

Section 3. Effective Date 

No similar provision in the NAIC Model, but is consistent with the format of other Virg1ma 
insurance regulations. 

Section 4. Applicability and Scope 

Same as NAIC Model Section 3. 

Section 5. Definitions 

Same as NAIC Model Section 4, except rather than merely rer.ernng to defimt10ns m the 
Long-Term Care Statute, the AdVIsory Conumttee recommends re"'.'statmg in the Regulation 
defimt10ns used m the Statute for "applicant.",. :-ertificate," "group long-te:-m care m.$urance.'' 
'1ong-term care msurance" and "policy," mac.. ... .:an to a defimnon for "expected loss rana:· 

Section 6. Poli�· Definitions 

Same as NAIC Model Sectton 5. with the exception of mcluding the defim:1on for mema; 
or nervous disorder, des1nng to leave more flexibility m the definmon than :!1at of tne �AIC 
Model. 



Section 7. Policy Practices and Provisions 

Same as the NAJC Model Section 6 concerning explanations for renewability terms such as 
"guaranteed renewable" and "noncancellable." Also, similarly lists the permissible lim1tauons 
and exclusions as indicated in the· NAIC-Model, including the prohibition of an exclusion 
for Alzheimer's disease, including senile dementia, organic brain disorde-r or other similar 
diagnoses. 

The Draft Regulation also tracks the NAIC Model language for paragraphs on extension 
of benefits in the ca.-;e of.termination, and·provisions for the continuation or:-convers1on of 
group to individual long-term care insurance, Paragraph 5 of the "conversion" prov1s1on 
deleted one phrase from the Model in order to avoid any.confusion over the fact that the 
converted policy could be anything other than guaranteed renewable. 

Section 8. Required Disclosure Provisions 

Sames as NAIC Model ·Section 7, tracking paragraphs· explaining disclosure requirements 
for ''renewability," nriders and endorsements," "payment of :benefits," and various other 
limitations, including those for pre�existing conditions. 

"'4?Ction 9. Requirements for Replacement 

Same as NAIC Model Section 11 concerning ·notice requirements for . direct response 
solicitations as well as solicitations \!Sing . other mea11S. The recommended regulation 
includes the December NAIC ,change f.rom 10 to 30 days for the "free-look period for 
replacement coverage whicb is solicitated other than by direct re�ponse. This also 1s 
consistent with the HB 595 revision. 

Section 10. Discretionary Powers of Commission 
Section 11. Reserve Standafds · 
Section 12. Loss Ratio 

At its final meeting, the Advisory Committee voted t(} drop its suggested rare filing 
reqmrement in lieu of the NAJC Model Sections 12, 13 and.14 concerning the powers of the 
commission, reserve standards and loss r�tio. Former Advisory Committee concerns with 
the appropriateness of those NAIC Model provisions were considered to be addressed by 
the intent of the section on the Powers of.the Commission which provide the commission 
with limited discretion and flexibility to accommoda�e inno\•ative long.term care insurance 
products shown to be in the public's best interest. Consequently, ·Section 10, 11 and 12 track 
the NAIC Model Sections 12. 13 and 14. 

- :? -



Section 13. Standard Format Outline of Co,·erage 

Same as NAIC Model Section 16. 

Section 14. Severability 

While this section does not appear in the NAIC Model, 1t is consistent with the format of 
other Virginia insurance regulations. 

Just as the HJR 332 Joint Legislative Subcommittee determined not· to take up changes 
contemplated in the Model Act by the NAIC · at its December meeung, the Advisory 
Cotnm1ttee determined, with :limited exception, not to include December amendments to 
the Model Regulation in its recommendation. In a dramatic move, the NAIC adopted three 
controversial Model Regulation provisions in December: Section 8. Prohibition Agamst 
Post Claims Underwriting; Section 9. Minimum Standards for Home Health Care Benefits. 
m Long-Term Care Insurance Policies; and Section 10. Requirement to Offer Inflation 
Protection. As we have seen oveF·the past three years, the Advisory Committee anticipates 
much continued discussion and change particularly concerning these three long-term care 
provisions m future NAIC meetings. At the time when the impact of these new sections 
become better known and understood, Virgmia may want to consider them as appropnate 
for use in Virginia. At this point in nme, the Advisory Committee considers lt most prudent 
to act on the Regulation as currently recommended, which 1s consistent Wlth the HB 595 
revisions to the Virginia Long-Term Act as recommended.by the HJR 332 Jomt Leg1slauve 
Subcommittee. 

- ., -
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§ 55-19.1. Petition for reformation of trusts in certain cases. - A. In
the event that the beneficiary of any trust subJect to the laws of this 
Commonwealth 1s found eligible for and has received benefits from any state 
or from any state and federal program of public assistance. mcluding medical 
assistance, the State Health Commissioner, the State Welfare Commissioner, 
or any head of an agency of state government having responsibility for the 
program of public assistance may petition an appropnate circmt court for a 
reformation of the trust for the purpose of reachmg mcome or prmc1pal which 
1s vested m or may be payable to the recipient of welfare benefits. The c1rcu1t 
court, upon finding that the beneficiary has been found eligible for a program 
of public assistance, that the beneficiary has received benefits from that 
program, and that the trust has mcome, or that the trust has res which can 
reasonably be disposed of, shall enter an order reforming the trust and 
reqmrmg the trustees, to the extent necessary, to expend all mcome from the 
trust and to dispose of any or all parts of the trust res in order to compensate 
the Commonwealth for any benefits received and any subsequent benefits as 
they are received by the beneficiary from the program of public assistance. 

B. In the event that the trust referred to m paragraph A benefits more than
one person, the circuit court's order of reformation shall require the trustees 
to expend only so much of the mcome of tho trust and to dispose of only so 
much of the trust res to which the beneficiary, who has received the public 
assistance, would be entitled m accordance with the prov1s1ons of the trust. In 
the case of a trustee havmg discretionary powers with regard to the disposal 
of trust income or trust res, the court may direct exercise of such discretion, 
havmg due regard for the public's mterest and for the basic needs of the other 
benefic1anes of the trust and their relationship to the settlor. Nothmg m this 
section, however, shall permit the disposal of any trust res unless 1t 1s proven 
by clear and convmcmg evidence that disposal of the res 1s economicaUy 
feasible and would not irreparably harm the additional persons. and nothing 
m this section shall permit the circuit court to affect any mcome or trust res to 
which the beneficiary receiving public assistance has no legal or equitable 
entitlement whatsoever. Nothmg herem shall permit the mvas1on of a trust 
res created under§ 55-19 of the Code. (1981, c. 545.) 

Appendix D 
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l D 10/16/89 Devine C 12/5/89 jds 

2 SENATE BILL NO. I • • • • • • • • • • • HOUSE BILL NO. 

3 A BILL to amend and reenact§§ 37.1-110 and 55-19 of the Code of 
4 Virginia and to repeal§ 55-19.1 of the Code of Virginia, 
5 relating to liability of trust to debts of beneficiary; 
6 exceptions. 

7 

8 Be it enacted by the General Assembly of Virginia: 

JDS 

9 1. That§§ 37.1-110 and 55-19 of the Code of Virginia are amended and 

10 reenacted as follows: 

11 § 37.1-110. Application for order to compel payment of 

12 expenses.--When any patient or his guardian, committee, trustee or the 

person or persons legally liable for his expenses fails to pay such 

14 expenses, and it appears from investigation that such patient, his 

15 guardian, corrunittee, trustee or the person or persons legally liable 

16 for the support of the patient is able or has sufficient estate to pay 

17 such expenses, the Department shall petition the appropriate court 

18 having jurisdiction over the estate of the patient or the court for 

19 the county or city of which the patient is a legal resident or from 

20 which he was admitted to a state hospital for an order to compel 

21 payment of such expenses by persons liable therefor. In any case in 

22 which a person or persons legally liable for the support of the 

23 patient is being proceeded against, the petition shall be directed to 

24 the appropriate court of the county or city in which such person or 

25 persons legally liable for the support of the patient reside. 

The patient and his estate shall first be liable for the payment 

l 
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1 of his expenses and thereafter, the person or persons legally liable 

2 for the support of the patient. Such person or persons shall be the 

3 father, mother, husband, wife and child or children of the patient, 

4 who have attained the age of maJority. Such persons shall be Jointly 

5 and severally liable. The Department shall collect such part or all of 

6 such expenses from the several sources as appears proper under the 

7 circumstances and may proceed against all of such sources . except 

a that principal or income or both from a trust created for the benefit 

9 of the patient shall be liable for payment only as provided 1n § ss-19

10 . In evaluating the circumstances, the Department may consider any 

11 events related to the admission of the patient for treatment which 

12 have affected the person or persons legally liable, such as the 

13 infliction of serious inJury by the patient on any person who is 

14 legally liable. The proceedings for the collection of such expenses 

15 shall conform to the procedure for collection of debts due the 

16 Commonwealth. 

17 § 55-19. Estates in trust subject to deb�s of benef1c1ar1es; 

18 exception for certain trusts.-- A!�-A. Except as otherwise provided 

19 in this section. all trust estates shall be subject to the debts and 

20 charges of the persons who are beneficiaries of such trusts as 1f 

21 those persons owned a similar interest in the trust estate. 

22 Heweve�,-afiy-s�eh-B Any trust estate ,-not exceeding $500,000 

23 in actual value ,-may be held in trust upon condition that the trust 

24 corpus and income, or either of them, shall 1n the case of a simple 

25 trust -0r, 1n the case of a complex trust, may 1n the d1scret1on of the 

26 fiduciary be paid to or applied by the trustee for the benefit of the 

27 benef1c1ar1es without being subject to their liabilities or to 

28 alienation by them ,-ettt-, However, no such trust shall operate to 

2 
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1 the preJudice of any existing creditor of the creator of such trust. 

2 rn, add1t1on, as to any claim f1 r st accnnnq on or after July L 1990, 

3 and subJect to the l1mitat1ons of subsections c and n. no sue� trust 

4 cond1t,an shall operate to the preJudice of the united states or th1s 

5 commonwealth or any county, city or town. 

6 c. If the creator of a trust 1s also a benef1c1ary of the trust

7 and the creator's interest is held upon condition that 1t 1s not 

a subject to the creator's liab 1 lities or to al1enat1on by the creator. 

9 such cond1t 1 on is 1nyalid against creditors and transferees of the 

10 creator, but shall not otherwise affect the val1dity of the trust, A 

11 transferee or creditor of the creator. including the commonwealth, may 

12 reach the maximum amount that the trustee could pay to or for +-he 

13 benefit of the creator under the trust instrument, which shall not 

14 exceed the amount of the creator's proportionate contr1but1on to the 

'5 trust, When a trust is funded by amounts attributable to any cla 1 m 

16 possessed by a beneficiary, whether pa1d pursuant to a structured 

17 settlement or otherwise. the benef1c1ary shall be considered a creator 

18 of th� �rust to the extent so funded, 

19 n. Notw1thstandina any contrary cond1t1on 1n the trust

20 instrument. ,� a statute or regulation of the united states or the 

21 commonwealth makes a bene�1c1ary 11able for reimbursement to the 

22 commonwealth or any age�cy or 1nst rumenta 1 1ty thereof, for publ1c 

23 assistance, 1nc 1 uct 1 ng med1cal assistance, furnished or to be furnished 

24 to the oene�1c�ary. the Attorney General or the head of the state 

25 agency hay,ng respons1b1l 1 ty �or the program may f1le a pet1t1on 1n 

26 c:,ance"'y ,n an appropriate c1rcu1t court hav1ng Jur1sd1ct1on over the 

27 trusteo seeK1ng reimbursement without first obtaining a Judgment. The 

8 benef1c1ary, or bis guardian or comm1ttee. 1f any. shall be made a 

3 
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1 party, Following its review of the circumstances of the case. the 

2 court may: 

J 1, order the trustee to satisfy all or part of the liah1lity ou1 

4 of all Qt part of the amounts ta which the beneficiary is entitled, 

s wbetber presently or in the future, to the extent the beneficiary has 

6 tbe right under the trust to compel the trustee to pay income or 

7 principal or both to or for the benefit of the beneficiary. A duty ix 

s the trustee under the instrument to make disbursements in a manryer or 

9 in amounts that do not cause the beneficiary to suffer a loss of 

10 eligibility for public assistance to which the beneficiary might 

11 otherwise be entitled shall not he considered a right possessed by the 

12 beneficiary ta compel such payments, 

13 2. Whether or not the beneficiary has the r1ght to compel the

14 trustee to pay income or principal Qt both to or for the benefit of 

15 the beneficiary. order tbe trustee to satisfy all or part of the 

16 liability out of all or par� of the future payments. if any. that the 

17 trustee chooses to make to or far the benefit of the beneficiary in 

18 the exercise of discretion granted under the trust. 

19 No order shall he made pursuant to this subsection P if the 

20 beneficiary is an individual who has a medically determined physical 

21 or mental disability that substantially impairs his ab1lity to provide 

22 for bis care or custody and constitutes a substantial handicap. 

23 2. 

24 

That§ 55-19.l of the Code of Virginia is repealed. 

* 
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1 

1990 SESSION 

ENGROSSED 

HOUSE BILL NO. 188 
2 House Amendments in [ J - January 30, 1990 
3 A BILL to amend and reenact§§ 37.1-110 and 55-19 of the Code of Virginia and to repeal 

4 § 55-19.1 of the Code of Virgznza, relating to liability of trust to debts of beneficiary; 

5 
6 
7 
8 
9 

10 
11 
12 

exceptions. 

Patrons-Hall, Moss, Cohen, Martin, Munford, Almand, Marshall, Plum, Van Landingham, 
Copeland, Byrne, Brickley, Robinson, Ealey, Eck, Cunningham, J.W., Higgmbotham, Cox 
and Rollins; Senator: J oannou 

Referred to the Committee for Courts of Justice 

13 Be it enacted by the General Assembly of Virginia: 
14 1. That §§ 37.1-110 and 55-19 of the Code of Virginia are amended and reenacted as 
15 follows: 
16 § 37.1-110. Application for order to compel payment of expenses.-When any patient or 
17 his guardian, committee, trustee or the person or persons legally liable for his expenses 
18 fails to pay such expenses, and it appears from investigation that such patient, his 
19 guardian, committee, trustee or the person or persons legally liable for the support of the 
20 patient 1s able or has sufficient estate to pay such e.xpenses, the Department shall petition 
21 the appropnate court having jurisdiction o�,er the estate of the patient or the court for the 
22 county or city of which the patient is a legal resident or from which he was admitted to a 
23 state hospital for an order to compel payment of such expenses by persons liable therefor. 
24 In any case in which a person or persons �egally liable for the support of the patient 1s 

25 being proceeded against, the petition shall be directed to the appropnate court of the 
26 county or city in which such person or person,:; lf;gally liable for the support of the patient 
27 reside. 
28 The patient and his estate shall first be liable for the payment of his expenses and 
29 thereafter, the person or persons legally liable for the support of the patient. Such person 
30 or persons shall be the father, mother, husband, wife and child or children of the patient, 
31 who have attained the age of maJority. Such persons shall be jointly and severally liable. 
32 The Department shall collect such part or all of such expenses from the several sources as 
33 appears proper under the circumstances an,'1 may proceed against all of such sources , 
34 
35 
36 
37 
38 
39 
40 
41 

42 

43 
44 

45 
46 

47 

48 
49 
50 
51 

52 
53 

except that pnnczpal or income or both fror,z a trust created for the benefit of the patzent 

shall be liable for payment only as provzded zn § 55-19 . In evaluating the circumstances, 
the Department may consider any events related to the adm1ss1on of the patient for 
treatment which have affected the person or persons legally liable, such as the infliction of 
serious mJury by the patient on any person who is legally liable. The proceedings for the 
collection of such expenses shall conform to the procedure for collection of debts due the 
Commonwealth. 

§ 55-19. Estates m trust subJect to debts of beneficiaries; exception for certam trusts.-
A. Except as otherwzse provzded m thzs section, all trust estates shall be subject to the
debts and charges of the persons who are beneficiaries of such trusts as if those persons
owned a similar interest m the trust estate.

Hawever, any S\:lffi- B. Any trust estate , not exceeding $500,000 m actual value , may 
be held in trust upon condition that the trust corpus and income, or either of them, shall 
m the case of a simple trust or, m the case of a complex trust, may in the discretion of 
the fiduciary be paid to or applied by the trustee for the benefit of the beneficiaries 
without bemg subject to their liabilities or to alienation by them , but . However. no such 
trust shall operate to the preJudice of any existing creditor of the creator of such trust. In

additzon, as to any clazm first accruzng on or after July l, 1990, and subJect to the [ 
.limileh8ns ef !H:tbsechBns G f!!Hfti limitatzon of subsectzon ] D, no such trust conditzon shall 

operate to the preJudice of the United States or thzs Commonwealth or any county, city or 

54 town. 
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1 C. If the creator of a trust zs also a beneficiary of the trust and the creator's interest
2 zs held upon condition that it zs not sub1ect to the creator's liabz1itzes or to alienation by
3 the creator. such condition zs invalid agaznst creditors and transferees of the creator, but 
4 shall not otherwise affect the validity of the trust. A transferee or creditor of the creator ( 
5 ; 11tell:ltiing #te Csmmen·wealth, may, zn addition to amounts requzred to be paid to or for 
6 the benefit of the creator, also ) reach the maxzmum amount that the trustee I , in the 
7 exercise of discretion. ) could pay to or for the benefit of the creator under the trust 

8 znstrument, whzch shall not exceed the amount of the creator's proportionate contribution 
9 to the trust. When a trust zs funded by amounts attributable to any claim possessed by a 

10 beneficiary, whether paid pursuant to a structured settlement or otherwise, the beneficiary 

11 shall be considered a creator of the trust to the extent so funded. 
12 D. Notwithstanding any contrary condition zn the trust instrument, if a statute or 
13 regulation of the United States or the Commonwealth makes a beneficiary liable for 

14 reimbursement to the Commonwealth or any agency or instrumentality thereof, for public 
15 assistance, including medical assistance, furnished or to be furnished to the beneficiary, the 
16 Attorney General or the head of the state agency havzng responsibz1ity for the program 
17 may file a petition zn chancery in an appropriate circuit court havzng junsdiction over the 
18 trustee seekzng rezmbursement without first obtamzng a judgment. The beneficiary, or his 

19 guardian or committee, if any, shall be made a party. Followmg its review of the 
20 circumstances of the case, the court may: 
21 1. Order the trustee to satisfy all or part of the liability out of all or part of the
22 amounts to which the beneficiary zs entitled, whether presently or zn the future, to the 

23 extent the beneficzary has the nght under the trust to compel the trustee to pay income 
24 or pnncipal or both to or for the benefit of the beneficiary. A duty zn the trustee under 

25 

26 

27 
28 
29 
30 

31 
32 

33 

34 

35 
36 

37 

38 
39 

40 
41 

42 
43 

44 

45 
46 
47 
48 
49 
50 
51 

52 

53 

54 

the instrument to make disbursements zn a manner or zn amounts that do not cause the 

beneficiary to suffer a loss of eligibility for public asszstance to which the beneficiary 
mzght otherwise be entitled shall not be considered a right possessed by the beneficiary to 
compel such payments. 

2. Whether or not the beneficiary has the nght to compel the trustee to pay income or

pnnczpal or both to or for the benefit of the beneficzary, order the trustee to satzsfy all or 
part of the liability out of all or part of the future payments, if any, that the trustee 

chooses to make to or for the benefit of the beneficzary zn the exercise of discretion 
granted under the trust. 

No order shall be made pursuant to thzs subsectzon D if the beneficiary zs an 
zndivzdual who has a medically determzned physical OT mental disability that substantzally 
zmpazrs hzs ability to provide for his care OT custody and constitutes a substantial 
handicap. 

2. That § 55-19.1 of the Code of Virgm1a 1s repealed.
(3. That an emergency exists and this act 1s m force from its passage.]

Official Use By Clerks 
Passed By 

The House of Delegates 
without amendment D 
with amendment O 
substitute D 
substitute w /amdt D 

Clerk of the House of Delegates 

Passed By The Senate 
without amendment O 
with amendment O 
substitute D 
substitute w /amdt D 

Date: ---·-------• 

Clerk of the Senate 
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I HOUSE BILL NO. 595 
2 Offered January 23, 1990 
3 A BILL to amend and reenact §§ 38.2-5200, 38.2-5201, 38.2-5202, 38.2-5203. 38.2-5204, 

4 38.2-5205, 38.2-5207, and 38.2-5208 of the Code of Virginia and to amend the Code of 

5 Virginia by adding sections numbered 38.2-5207.1 and 38.2-5207.2, all relating to 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
Sl 
52 
53 
54 

long-term care insurance. 

Patrons-Cohen, Hall, Glasscock, Copeland, Van Landingham, Plum, Almand, Marshall, 
Munford and Martin; Senator Chichester 

Referred to the Committee on Corporations, Insurance and Bankmg 

Be 1t enacted by the General Assembly of Virginia: 
I. That §§ 38.2-5200, 38.2-5201, 38.2-5202, 38.2-5203, 38.2-5204, 38.2-5205, 38.2-5207, and
38.2-5208 of the Code of Virg1ma are amended and reenacted and that the Code of Virgmia
is amended by adding sections numbered 38.2-5207.1 and 38.2-5207.2 as follows:

§ 38.2-5200. Definitions.-As used in this chapter-
"Applicant" means m the case of an mdiv1dual long-term care msurance policy, the

person who seeks to contract for such benefits, or m the case of a group long-term care 
insurance policy, the proposed certificateholder. 

"Certificate" means any certificate or evidence of coverage issued under a group 
long-term care insurance policy, which policy has been delivered or issued for delivery m 
this Commonwealth. 

"Group long-term care insurance,
, 

means a long-term care msurance policy delivered or 
issued for delivery m this Commonwealth to any group which complies with § 38.2-3523. 

"Long-term care msurance" means any insurance policy pnmarily or nder advertised, 
marketed, offered or designed to provide coverage for not less than twelve consecutive 
months for each covered person on an expense incurred, mdemnity, prepaid, or other 
basis, for one Gf or more necessary or medically necessary diagnostic, preventive, 
therapeutic, rehabilitative, mamtenance, personal care, mental health or substance abuse 
services, provided m a setting other than an acute care umt of a hospital. Such term 
includes group and mdiv1dual f)Olieies whether annuitzes and life insurance policzes or 

rzders that provzde directly or that supplement long-term care insurance. Long-term care 

insurance may be issued by msurers, fraternal benefit societies, health services plans, 
health maintenance orgamzations, cooperative nonprofit life benefit compames or mutual 
assessment life, accident and sickness insurers to the extent they are otherwise authorized 

to issue life or acczdent and sickness msurance . Health mamtenance orgamzations, 
cooperative nonprofit life benefit compames and mutual assessment life, accident and 
sickness msurers may apply to the Comm1ss1on for approval to provide long-term care 
msurance. 

"Policy" means any mdiv1dual or group policy of insurance, contract, subscriber 
agreement, certificate, nder or endorsement delivered or issued for delivery m this 
Commonwealth by an insurer, fraternal benefit society, health services plan, health 
mamtenance organization or any similar organization. 

§ 38.2-5201. What laws applicable.-All policies and certificates shall comply with all of
the provisions of this title relating to msurance policies and certificates generally, except 
Article 2 (§ 38.2-3408 et seq.) of Chapter 34 and Chapter 36 of this title. In the event of 
conflict between the prov1s1ons of this chapter and other prov1s10ns of this title, the 
prov1s10ns of this chapter shall be controlling. A f*)HtY � certificate that IS Bat f)nmarily 
ad1;ertised, marketed � offered as long term ea-re msurance 15 oot reqmred ta meet the 
f)F0lllSlORS 9f tit-ls cha13ter. 

§ 38.2-5202. Standards for policy prov1s1ons.-A. The Comm1ss1on may adopt regulations
to establish specific standards for policy prov1s10ns of long-term care insurance policies. 
These standards shall be m addition to and m accordance with applicable laws of this 
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1 Commonwealth ane- The standards shall address terms of renewability, nonforfeiture 
2 prov1s1ons 1f applicable, m1tial and subsequent conditions of eligibility, contznuat,on or 

3 conversion from" gRmp loag term ear-e te 1aeiv1dl1al long term eaFe co,.ierage 
4 nonduplication of coverage prov1s1ons, coverage of dependents, preexisting conditions, 
5 termination of insurance, probationary periods, limitations, exceptions, reductions, 
6 elimmation penods, reqmrements for replacement, recurrent conditions, and definitions of 
7 
8 
9 

terms and may address any other standards conszdered appropriate by the Commzsszon . 

B. Regulations issued by the Comm1�10n shall: 
1. Recogmze the umque, developmg and experimental nature of long-term care 

10 msurance; 
11 2. Recognize the appropnate distinctions necessary between group and individual 
12 long·term care insurance policies; and 
13 3. Recognize the unique needs of both those individuals who have reached retirement 
14 age and those preretirement individuals mterested m purchasing long-term care insurance 
15 products. 
16 4. Recogmze the appropnate distinctions necessary between long-term care insurance 
17 and accident and sickness insurance policies, prepaid health plans, and other health service 
18 plans. 
19 § 38.2-5203. Prohibited provisions.-No long-term care msurance policy may: 
20 1. Be cancelled, nonrenewed, or otherwise termmated on the grounds of the age or the 
21 deterioration of the mental or physical health of the msured mdiv1dual or certificateholder; 
22 or 
23 
24 
25 
26 
27 
28 
29 
JO 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 

2. Contam a provision establishing any new waiting period m the event existing 
coverage 1s converted to or replaced by a new or other form withm the same company, 
except with respect to an mcrease in benefits voluntarily selected by the insured individual 
or group policyholder ; or 

3. Provide coverage for skilled nurszng care only or provide szgnificantly more coverage

for skilled care zn a facility than coverage for lower levels of care . 

§ 38.2-5204. Preexisting conditions.-A. No long-term care msurance policy or certificate
shall use a definition of "preexisting condition" which 1s more restrictive than the 
followmg: "preexisting condition" means the existence of symptoms which would cause an 
ordinary prudent person to seek diagnosis, care or treatment, or a condition for which 
medical advice or treatment was recommended by, or received from a provider of health 
care services, withm twelve szx months preceding the effective date of coverage of an 
msured person. 

B. No long-term care insurance policy may exclude coverage for a loss or confinement
which is the result of a preexisting condition for a period of confinement longer than 
twelve szx months f ollowmg the effective date of coverage of an msured person. 

C. The Commission may extend the limitation periods set forth m subsections A and B
of this section as to specific age group categones or specific policy forms upon findings 
that the extension 1s m the best mterest of the public. 

D. The definition of "preexisting condition" does not prohibit an msurer from using an
application form designed to elicit the complete health history of an applicant, and, on the 
basis of the answers on that application, underwriting m accordance with that msurer's 
established underwriting standards for long-term care insurance policies. Unless othenvzse 

provided zn the policy or certificate, a preexisting condition, regardless of whether it is 

disclosed on the application, need not be covered until the waitmg perzod described in 

subsectzon A or B expires. No long-term care msurance policy or certificate may exclude 

or use wazvers or riders of any kmd to exclude. limit, or reduce coverage or benefits for 

specifically named or described preexzstzng diseases or physical conditions beyond the

waiting period described m subsect10n A or B.

§ 38.2-5205. Prior institutionalization.- A A. No long-term care msurance policy wmeh­
prov1des eeaefits 9Bly follow1ag mstitlltioaalization shall provide beaefits te aa insured if 
the 1esured has bee& discharged from" a facility w1thm the previous � eays #el: the same 
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1 9F related ceaditieas may he delivered or zssued for delivery zn thzs Commonwealth if such 
2 policy conditzons eligibility (i) for any benefits provzded zn an institutional care settzng on 

3 the recezpt of a hzgher level of znstitutzonal care or (ii) for any benefits on a pnor 

4 

5 
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29 

30 

31 

32 

33 
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hospitalization reqwrement .

B. A long-term care znsurance policy contaznzng any limitations or conditzons for
eli'giblity other than those prohibited zn subsectzon A shall clearly label such limitatzons or 
conditions, zncluding any requzred number of days of confinement, zn a separate paragraph 
of the policy or certificate entitled "Lzmitatzons or Conditzons on Eligibility for Benefits." 

C. A long-term care znsurance policy contaznzng a benefit advertzsed, marketed or
offered as a home health care or home care benefit may not conditzon recezpt of benefits 
on a pnor mstitutzonalizatzon requzrement. 

D. A long-term care znsurance policy whzch conditions eligibility of nomnstitutzonal
benefits on the pnor recezpt of znstitutzonal care shall not requzre a prior znstitutzonal stay 

of more than thzrty days for whzch benefits are pazd. 
§ 38.2-5207. Disclosure.-In order to provide for fair disclosure in the sale of long-term

care insurance policies: 
1. An outline of coverage shall be delivered to an applicant for an mdiv1dual long-term

care insurance policy at the time of application for an mdividual policy. In the case of 
direct response solicitation, the insurer shall deliver the outline of coverage upon the 
applicant's request, but regardless of request shall make such delivery no later than at the 
time of policy delivery. The Commisszon shall prescribe a standard format, zncluding style. 
arrangement, and overa/J appearance, and the content of an outline of coverage. In the 
case of agent solicitatzons, an agent shall deliver the outline of coverage przor to the 
presentation of an application or enrollment form. In the case of direct response 
solicitations. the outline of coverage shall be presented zn con1unct1on with any applicatzon 

or enrollment form. 
Such outline of coverage shall include: 
a. A descnption of the principal benefits and coverage provided m the policy;
b. A statement of the exclusions, reductions and limitations contamed m the policy;
c. A statement of the renewal prov1s10ns, mcluding any reservation m the policy of a

nght to change premmms . Contznuatzon or converszon provzszons of group coverage shall 
be specifically described ; aB4 

d. A statement that the outline of coverage 1s a summary of the policy issued or
applied for and that the policy should be consulted to determme governmg contractual 
provisions :

e. A descnptzon of the terms under whzch the policy may he returned and premium
refunded; and 

f. A brzef descnptzon of the relatzonshzp of cost of care and benefits .

2. A certificate delivered or issued for delivery m this Commonwealth shall mclude:
a. A description of the prmc1pal benefits and coverage provided m the policy;
b. A statement of the exclusions, reductions and limitations contamed m the policy; and
c. A statement that the group master policy should be consulted to determine govermng

contractual prov1s1ons. 
3. The Commission shall adopt and publish a Long-Term Care Insurance Consumer

Gmde. After adoption and publication by the Comm1ss1on, a copy of the Consumer Gmde 
shall be provided at the time of delivery of the policy or certificate. 

§ 38.2�5207.1. Dzsclosure; lzfe znsurance policzes.-Whenever an zndivzdual life msurance
policy which provldes long-term care benefits withzn the policy or by rzder zs delivered, it 
shall be accompamed by a policy summary In the case of direct response solicitatzons, the 

znsurer shall deliver the policy summary upon the applicant's request, but regardless of 
request shall make such delivery no later than at the tzme of policy delivery. In additzon 
to complying with all applicable requzrements, the summary shall also znclude: 

1. An explanatzon of how the long-term care benefit interacts with other components of
the policy, including deductzons from death benefits; 
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I 2. An z1lustratzon of the amount of benefits, the length of benefit, and the guaranteed
2 lz]etime benefits, if any, for each covered person; and 
3 3. Any exclusions, reductions, and limitations on benefits of long-term care.
4 If applicable to the policy type, the summary shall also include (i) a disclosure of the
5 effects of exercising other rights under the policy, (ii) a disclosure of guarantees related to 
6 long-term care costs of insurance charges, and (iii) current and pro1ected maximum 
7 lifetime benefits. 
8 § 38.2-5207.2. Long-term care benefits; monthly report.-Whenever long-term care 
9 benefits being paid are funded through .a life insurance policy by acceleration of the death 

18 benefit, a monthly report shall be provided to the policyholder. Such report shall include: 
11 1. Any long-term care benefits paid out during the month; 
12 2. An explanation of any changes in the policy, e.g., death benefits or cash values, due 
13 to long-term care benefits bezng paid out,· and 
14 3. The amount of long-term care benefits existing or remaining.
15 § 38.2-5208. Right to return; free look provision.- A: ladividaal Ieng term Long-term
16 care insurance policies and certificates shall have a notice prominently printed on the first 
17 page el tile peliey or attached thereto stating in substance that the policyholder sllall llaYe 
18 or insured person has the right to return the policy or certificate within tea thirty days of 
19 its delivery and to have the premium refunded if, after examination of the policy or 
20 certificate , the policyholder or znsured person is not satisfied for any reason. A policy or 
21 certificate returned pursuant to the notice shall be void from its inception upon the mailing 
22 or delivery of the policy or certificate to the insurer or its agent. 
23 B:: Long term ™ iRSQrance policies � certificates issae& p1:1rs1:1ant t& a eiFeet respense 
24 solicitatiea shall kave a Beeee prominently printed ea the m:st f)age er attached tllerete 
25 stating m saestance that tile insured f)ersen shall halle the RgBt t& retam the peliey wUbia 
26 tb:iFty days &f its delivery aBEl t& have the premium refaadea if after eHminatioo the 
27 iesared person IS oot satisfied � any reason. A peliey retamed f)al'SUaBt te the netiGe 
28 shall he \?&id kM1: its iaceptien tijl9a the mailiag m: delivery ef the � m: eertifieate te 
29 the insurer ai: its agent: 
30 
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