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Report of the Virginia Code Commission
on the Recodification ofTitle 65.1 of the Code ofVirginia

to
The Governor And the General Assembly ofVirginia

Richmond, Virginia
January 1991

TO: The Governor
and

The General Assembly of Virginia

Introduction and Summary

House Joint Resolution 18 of the 1990 General Assembly directed the
Virginia Code Commission to study Title 65.1 of the Code of Virginia and to
report its findings in the form of a recodification of the title to the Governor
and the General Assembly. The resolution stated that the title had
undergone many changes since its last revision in 1968, and that numerous
changes had made it legally ambiguous and structurally obscure.

The study has been completed. The result is a recodification of Title 65.1
into a new Title 65.2, comprised of thirteen chapters. The new title's chapter
organization is identical to that of its predecessor in number, subject matter
and sequence. However, the Commission has rewritten or consolidated many
sections, frequently combining ones that, while topically related, were
scattered throughout the title. In addition, obsolete references and redundant
language contained in Title 65.1 were eliminated. Finally, the Commission
endeavored to introduce clarity in key provisions throughout the title by
revising or reorganizing where necessary. Drafting notes highlighting
significant changes or reorganization are provided throughout this report,
some preceding chapters where significant revisions took place, and others
following key sections in the Title 65.2 draft. Where drafting notes do not
follow sections, existing language was retained -- verbatim or in substance -
and therefore no significant changes were effected.

The Commission is indebted to the members of the Virginia Industrial
Commission and their staff for their efforts in this undertaking.
Commissioners O'Neill, James and Joyner, and their staff worked with the
Code Commission's staff to develop and structure a draft that served as the
foundation for this recodification. In addition, the analysis and historical
insights the Commissioners provided at Code Commission meetings enriched
and invigorated this study and the draft that resulted.

The Commission is equally grateful to those individuals who devoted
their time and expertise to this project by serving on a Special Task Force
appointed by the Code Commission to assist it in reviewing the draft
proposals. Task force members, representing a variety of interests and
constituencies in the workers' compensation arena, helped refine the Title
65.2 draft through helpful criticism, comment and suggestions.



The outline and text of proposed Title 65.2 follow this introduction and
summary as Appendix I. Appendix II contains comparative tables that cross
reference the provisions of Title 65.1 to corresponding provisions in Title 65.2
Those sections in Title 65.1 proposed for repeal are so identified. A
comparative table showing the distribution of Title 65.1 sections in proposed
Title 65.2 is also part of this appendix. Appendix ITl furnishes the names and
affiliations of the Special Task Force Members and the names of the
Industrial Commissioners and their staff assigned to this project.

The Virginia Code Commission recommends that the General Assembly
enact legislation at the 1991 session to implement the revisions proposed in
this report.

Respectfully submitted,

Dudley J. Emick, Jr., Chairman
Samuel J. Glasscock, Vice Chairman
Russell M. Carneal
Joseph V. Gartlan
John Wingo Knowles
Gail Starling Marshall
E.M. Miller, Jr.
Theodore V. Morrison, Jr.
William F. Parkerson, Jr.
AL. Philpott



APPENDIX I

TITLE aid- 65.2 •
Workers' Compensation.

Chapter 1.

Definitions and General Provisions.

Chapter drattilW note: The provisions of Chapter 1 were reorganized to create a comprehensive
definitions section. Many of the definitions were rewritten for clarity; all will be arranged
alphabetically. The key "employee" definition was revised extensively and now includes
provisions previously scattered throughout Title 65.1 that were relevant to the threshold issue of
coverage under the Act Much of the language presently in § 65.1-4 (the current "employee"
definition section) remains intact in deference to a body of case law construing and interpreting
the provisions of that section.

§ 6&:H- 65.2·100 . Short title.-This title shall be known as the !!. Virginia Workers'
Compensation Act ~ aBEl is &ereiaafter ssmetimes refen=eEl te as~~ er~~ .

§ ii:l-3 65.2·101 . MeaBiBg5 ef. eertain termiBSlemr aB6 seepe ~ Jaw.: Definitions. - +Be
meaaiags t& Be attae&ea t& eertaiB termiBslegy aBEl tfte seepe aae eetJeFage ~ tlHs Aef aTe as
sef feA:ft s,eeif.ieally Hi t&e se\leral fellewiag seetiess. As used in this tiUe:

itAward" means the grant or denial of benefits or other relief under this Act or any rule
adopted pursuant thereto.

"Commission" means the Virginia Workers' Compensation Commission as well as its former
designation as the Virginia Industrial Commission.

, 65.1 2.1. "Filed" Elefiaed. "Filed" as usee mfIlis As! sIlaH mea&- means hand-delivered to
the Commission's office in Richmond or any regional office maintained by the Commission; sent
by the telegraph, electronic mail or facsimile transmission; or posted at any post office of the
United States Postal Service by certified or registered mail. Filing by first-class mail, telegraph,
electronic mail or facsimile transmission shall be deemed completed only when the application
actually reaches t&e 8 Cemmissi9B'S Commission office.
Drafting note: The amendment to this definition is intended to eliminate apparent confusion
about whether certain documents were required to be filed in the Commission's main office in
Richmond.

t Gi:l-& "BRijlleyefS" deHaes. Unless tile esBteKt et:b:erw:ise re(fUires, "eHijtleyefS"
"Employer' includes any person, the Commonwealth aB6 aay muaieipQI ee~erat:isB t:b:ereiB or
any political siTJisiea subdivision thereof and any individual, firm, association or corporation, or
the receiver or trustee of the same, or the legal representative of a deceased employer, using
the service of another for pay. If the employer is insured it includes his insurer so far as
applicable.

t ii:H "BRijlI~e" deHBed. UBless t&e teRts e~erwise Fet:jlli!:es, "elBpleyee" iaeilldes
evePJ pefSea, iaeladiBg a miser; m the serviee ~ aBstfter edef &BY eSBtFaet ~ aH:e et:
aplire&Beesllij), wR~eB er imlilies, SEept eRe wQese elBftleymeat is Bet is tee usual EeHSe eI
tIM t:Fade; Busias, eealpaaea * pr9feSea ef tile em,l&yer. *Be tefm "em,leyee" s&all iBelude
~~ wee is an af)prem:iee, tI'aiaee, et: reH'aiBee Wfte is regalaFly em,leyeEl wllile feeei";iag
tl'aiBieg er iast:Rleti9B eatsiae ef regular werkiag BeQfS aae &ff tBe je9; 56 leBg as tIte tFaiBiag
9F iBslnIet:iea is related te IHs em,leymeBt, aB& is au~erized ~ IHs empleyer. Relaaag te tile
CemmsBweala tBe term "eRipleyee" iBelases, eat is Bet limiteEl te; tile memeel'S ~ tIte ViFgiRia
~laBeaal Guai=d ane tile VirgiBia State DeJense~ registeree lflemaefS 9ft~ er Hi traiBiRg
ef.~ lJBite& Stales Q.vH Defease feI:pS ef tais CemmsB-WealtB, the fei:est ¥.tardens, ~ eIeAis
aBEl ~ emple;rees at t&e distriet e9U:fts aae all ~ sffieers aae empleyees ef tIte
CemmeBw~. ~ tefm sees Bet iBelude t&ese wQe &Fe eleeted By tee GeBeral Assemely, er
ali,eiated ~ tile Gavemsr, eitBef: witJl. 9F witBellt tIie eeafirmaiieB ei tBe Seaate. +&is e~eeptieB
sIlaIl Bet~ te ~ ~ empleyee" as defised ift subdhtisies ~ ef , 51 111.19 &ef= t&
SU~Feme ~ JlJStiees ReF jtiEIges ei the beaft ei hppeals, Bar te judges ef €H=eliit er distriet
eea:Fts; Bar te memBeFS &f tile Iadastrial Cem:missiea aBQ tile State Ce~sfatiea CemmissieB, ~
te tHe S~eRBteaEleBt &E State Peliee. RelatiBg te maaiei,al eeFf)eraaens aBEl ,elitieal
S1:lsdi·visieas ef tBe Cemmeawealtil, ~ fefm "em,leyee" iBeluEles al4 effiee'fS aa& empleyees
tIlereef, SEept SBEh as are eleeted By ~ jleefHe ef By ~ gevemiag~ &f ~ HlUBicipal
eeff)eFatieB er pelHieal subdi"lisieB, wile aet ill~ admiBistFatt'.:re eaf)aeities aBti afe te seF¥e



f.er a eefiaite term &# eUiee: Pelieemea aBEl fif:e figBtel'S, aB& saenffs aBEl tBeir deputies, t&wn
sergeets aBd- taeir deputies,~ aae eit;t eemmissieael'S eI ~ reveBae,~ aBEl eHy
treasarers, attemeys feF ifte CSHlmeaweaUa, elefks eI eireuH EeQfts; aBe~ deputies, effieers
aBEl empleyees, sIlaIl ee deemed te ge e~leyees ef tee respeetive aees, eeaBties er l&wBs i&
wIHe& ~ semees ai=e empleyeEl aBEl 9¥~ tfteH: salaries Me t*H er m wIiieB- aeir
eempeasaaeB is earnaele. JQQges, eIerEr, Elep~· eIeHs aBe empleyees ef juveaile aae daIRest:ie
relaaaftS distriet eetirts aae geaeral tUstriet eearts sQaD. Be deemee empleyees sf tile
CSlRlReawealtB.~ eii:eeutiTJe effiEeI: eleeteEl eF appeiMed aae empeweree i& aeeerdaaee wHI1
~ eharter aBEl eylaws eI a eerperatieB, IR1:1Bieipal er etheFWise, shall Be aa empleyee eI SQeIi
eerperatie8 QBQer tIiis Aet;~ as etfteFWise pref/ieee BereHl ~ r~eet te maaieif)al
eer,er-atieas aBEl peliaeal StiS8FJisi9BS eI tee Cel1HBaBweaIQ:. ~ ger;eRtiBg ged¥ eI~ eellMy,
EHy ~ tew& ill tQ.is CelRlReBWe~ IRa¥; By reselatiea er ardiBaBee~ adapted, eleet te eave
its memsel'S iBeladed as empleyees tiBdei: ~ Aet:- ¥aAller, By reseluaea er erdi&a:Bee QHIy
adepted, the geyemiag BeEI¥ ef aay: eeaMY, ~ tew& er ~ pelitieal sueaFJisieB t&eFeef may
pfelJide eever-age QaQei: tIHs Aa te its T.lelaBteeFS er te aBY eMeers aBG empleyees ef aay
eelRffHssiea er geaRi ef HY 8utAerity e:eatee er esatfelled By ~ IeeaI geTJemiag~ er~
IeeaI ageBey er~ selViee eerpefatieB 9JfiBed, epefated er eeBtl"eUed By sae& leeal geTleJ'Biag
~ Awj refereBee te aft empleyee wB& Bas Hell iBjarea s8aIl; wBeB tile empleyee is QeaQ;
iaehule aIse IHs legal represeBmtive, depeadeBts aB&~ pefSeas te wBem eempeasaaeB ma¥
Be payaele.
Drafting note: Section 65.1-4 has been incorporated into the comprehensive "employee" definition
that is part of proposed § 65.2·101.

"Employee" means:

A. 1. EvelY ;Jerson, including a minor, in. the service of another under any contract of hire
or apprenticeship, written or impliedt except (i) one whose employment is not in the usual
course of the trade, business, occupation or profession of the employer, or (ii) as otherwise
provided in subsection B of this section.

2. Any apprentice, trainee, or retrainee who is regularly employed While receiving training
or instruction outside of regular working hours and off the job, so long as the traiDillg or
tastrucnoa is related to his employmen~ and is authorized by his employer.

3. Members of the Virginia National Guard, whether on duty in a paid or unpaid status or
when performing voluntary service to their unit in a nonduty status at the request of their
commander.

Income benefits for members of the National Guard shall be terminated when they are able
to return to their custonuuy civilian employment or self-employmen~ but if they are neither
employed nor self~mployed those benefits shall terminate when they are able to return to their
military duties. If a member of the National Guard who is fit to return to his customary civilian
employment or self~mployment remaiDs unable to performhismilitaly duties and thereby
suffers loss of military pay which he would otherwise have earned, he shall be entitled to one
day of income benefits for each unit training assembly or day of paid traiDiDg which he is
unable to attend.

4. Members of the Virginia State Defense Force.

5. Registered members of the United States Civil Defense Corps of this Commonwealth,
Whether on duty or in traiDiDg.

6. Except as provided in subsection B, all officers and employees of the Commonwealth,
including forest wardens, as well as jUdges, clerks, deputy clerks and employees of juvenile and
domestic relations district courts and general district courts, who shall be deemed employees of
the Commonwealth.

7. Except as provided in subsection B, all officers and employees of a municipal corporation
or political subdivision of the Commonwealth.

8. Except as provided in subsection B, every executive officer, induding presiden~
vice-presuiem; secretary, treasurer or other officer, elected or appointed in accordance with the
charter and bylaws of a corporation, municipal or otherwise.

9. Policemen and fire fighters, sheriffs and their deputies, town sergeants and their deputies,
county and city commissioners of the revenue, county and city treasurers, attorneys for the
Commonwealth, and clerks of circuit courts and their deputies, officers and employees, who shall
be deemed employees of the respective cities, counties and towns in which their services are
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lployed and by whom their salaries are paid or in which their compensation is eemeoie.
•

10. Members of the governing body of any county, city or town in the Commonwealth,
nenever coverage under this Act is extended to such members by resolution or ordinance duly
d( ~

11. Volunteers, officers and employees of any commission or board of any authority created
a, controlled by a local governing body, or any local agency or public service corporation
>wned, operated or controlled by such local governing body, whenever coverage under this Act
is authorized by resolution or ordinance duly adopted by the governing board of any county, city
to.wn, or any political SUbdivision thereot

12. Except as provided in subsection B, volunteer fire fighters, volunteer lifesaving or rescue
squad members, auxiliary or reserve police and auxiliary or reserve deputy sheriffs, who shall
be deemed employees of the political subdivision in which the principal office of such volunteer
fire company, volunteer lifesaving or rescue squad, auxiliary or reserve police force or auxiliary
or reserve deputy sheriff force is located if the governing body of such political subdivision has
adopted a resolution acknowledging such volunteer fire fighters, volunteer lifesaving or rescue
squad members, auxiliary or reserve police or auxiliary or reserve deputy sheriffs as employees
for the purposes of this Act

13. Volunteer fire fighters, volunteer lifesaving or rescue squad members, auxiliary or
reserve police and auxiliary or reserve deputy sheriffs and any other persons Who respond to a
hazardous materials incident upon request of the Department of Emergency Services pursuant to
a plan or agreement developed under § 44-146.35 or § ·44.146.36, who shall be deemed employees
of the Department of Emergency Services for the purposes of this Act

14. Any sole proprietor or all partners of a business electing to be included as an employee
under the workers' compensation coverage of such business if the insurer is notified of this
election. Any sole proprietor or the partners shall, upon such election, be entiUed to employee
benefits and be subject to employee responsibilities prescribed in this title.

When any partner or proprietor is entiUed to receive coverage under this title, such person
shall be subject to all provisions of the Act as if he were an employee, provided, however, that
.'.Ie notices required under §§ 65.2-405 and 65.2-600 of this title shall be given to the insurance
"artier and that the panel of physicians required under § 65.2-603 shall be selected by the
insurance carrier.

15. The independent contractor of any employer SUbject to this Act at the election of such
employer provided (i) the independent· contractor agrees to such inclusion, and (ii) unless the
employer is self·insured, the employer's insurer agrees in writing to such inclusion. Allor part of
the cost of the insurance coverage of the independent contractor may be borne by the
independent contractor.

When any independent contractor is entitled to receive coverage under this section, such
person shall be subject to an provisions of the Act as if he were an employee, provided that the
notices required under §§ 65.2-405 and 65.2-600 shall be given either to the employer or its
insurance carrier.

However, nothing in this Act shall be construed to make the employees of any independent
contractor the employees of the person or corporation employing or contracting with such
independent contractor.

16. The legal representative, dependents and any other persons to whom compensation may
be payable when any person covered as an employee under this Act shalI be deceased.

B. UEmployee" shall not mean:

1. Officers and employees of the Commonwealth who are elected by the General Assembly,
or appointed by the Governor, either with or without the confirmation of the Senate. This
exception shall not apply to any "state employee" as defined in subdivision (5) of § 51·111.10
nor to Supreme Court Justices, nor jUdges of the Court of Appeals, nor to jUdges of the circuit
or district courts, nor to members of the Workers' Compensation Commission and the State
Corporation C0mmiss.ion, nor to the Superintendent of State Police.

2. Officers and employees of municipe! corporations and political subdivisions of the
Commonwealth who are elected by the people or by the governing bodies, and who act in purely
administrative capacities and are to serve for a definite term of office.
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3. Any person who is a licensed real estate salesperson, or a licensed real estate broker
associated with a real estate broker if (i) substantially all of the salesperson's or associated
broker's remuneration is derived from real estate commissions, (ii) the services of the
salesperson or associated broker are performed under a written contract specifying that the
salesperson is an independent contractor, and (iii) such contract includes a provision that the
salesperson or associated broker will not be treated as an employee for federal income tax
purposes.

4. Any taxicab driver, provided the Commission is furnished evidence that such individual is
excluded from taxation by the Federal Unemployment Tax Act.

5. casual employees.

6. Domestic servants.

7. Farm and horticultural laborers, unless the employer regularly has in service more than
two full-time employees.

8. Employees of any person firm or private corporation, including any public service
corporation, that has regularly in service less than three employees in the same business within
this Commonwealth, unless such employees and their employers voluntarily elect to be bound by
this Act. However, this exemption shall not apply to the operators of underground coal mines or
their employees.

9. Employee.~ of any common carrier by railroad engaging in commerce between any of the
several states 0; territories or between the District of Columbia and any of the states or
territories and any foreign nation or nations, and any person suffering injury or death while he
is employed by such carrier in such commerce. This Act shall not be construed to lessen the
liability of any such common carrier or to diminish or take away in any respect any right that
any person so employed or the personal representative or kindred or relation or dependent of
such person may have under the act of Congress relating to the liability of common carriers by
railroad to their employees in certain cases, approved April 22, 1908, or under §§ 8.01·57
through 8.01-62 or § 56-441.

10. Employees of common carriers by railroad wbo are engaged in intrastate trade or
commerce. However, this Act shall not be construed to lessen the liability of such common
carriers or take away or diminish any right that any employee or, in case of his death, the
personal representative of such employee of such common carrier may have under §§ 8.01-57 to
8.01-61 or § 56-441.

11. Except as provided in subsection A, a member of a volunteer firefighting, lifesaving and
rescue squad wben engaged in activities related principally to participation as a member of such
squad whether or not the volunteer continues to receive compensation from his employer for
time away from the job. .
Drafting note: This proposed "employee" defInition builds on the proVisions of current § 65.1-4
and incorporates pertinent provisions from §§ 65.1-4.1, 65.1-4.1:1, 65.1-4.2, 65.1-4.3, 65.1-4.4, 65.1-4.5,
65.1-4.6, 65.1·5, 65.1·27 and 65.1-28.

t 8a.l 4.1. VeluBieefS as elBfJleyees. 1~ ~ Pef ae plH"iJese eI tIHs Aa; velHateer :fife
figMefS, velHBteer lifesaviag aH feselie SElBEl memhefS, aHiliary aBEl resef'\Te peIiee aBEl
auiliary aBEl resePle~ sb:eriffs sBaII he seemed emple~tees ~ tBe paliaea! sHsdivisiaB ill
w&ie& tile pRBeipal effiee el SQe& vekHlteer fiFe eempey, 7Jelllateer lilesatJiBg aBQ PeS6\le sElsd,
ameliary m: Peserve peIiee Ieree M H-JEiliary er Fesep.re depllty sBefifi Ieree is leeateEl; prevides,
tINH tile geToTemieg Be6y &l SHeIl pelitieal Sl:ISsi¥isi:eB lias adapted a reselllueB aelmewledgiBg saeli
velHBteer fiI:e figRtefS, v91HBteer lifesa:Jiag aBEl resale sEf\l3a memBers, awaliary w reselVe
peIiee EH= awaliary 9J= feseAT@ aepaty sb:erifls as empleyees fer tee pa~eses &I t9is Ae:
Drafting note: The substance of subdivision A 1 of this section is now found in subdivisions A 12
and A 13 of the proposed "employee" definition in § 65.2-101.

~ ~ ~ pa~eses &l ~ ~ ae a?}efQge week-ly wage &l saeli ToTalaBteer Hre figIlters,
YelaBteer lifesaviag aBti feseae squad memsefS, amaliary er fesefve ~ aBEl amliary EH=
A!Serve depaty saeriffs se aeeewledgeEl as empleyees eI tb:e pelitieal s1:lsdiTJisiea sIlaD he
aeeme(! te Be saf-f.ieieBt te presaee tile miBiIftlHB e9mpeasatiaB pr97AdeEl: ~ tIHs Ael feF iBjaree
werliers EH= fb:eir aepeBseRts.

~ =I=Be pf97:isieas ef tIHs saaseeaeB sb:aIl Bet eause tb:e aaili8l3T aBEl reserve peIiee aBEl
amliary aad feseIVe~ skerifts ear-rereEl kereaader te ge iae1aElee wHIH& tile Pf9Totisi9115 &f
, 65.1 47.1.
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Drafting note: The substance of subdivision A 2 is now part of the revised "average weekly
wage" definition proposed in § 65.2-101; subdivision A 3 is now part of subsection F in proposed
§ 65.2-402.

f -b VelaBteer fH:e figltters, veluateer lilesaviag aBEl rescuesElaae memeeFS. auxiliary aae
f Ire~ aae al::l-Xiliary aee reseI'Ve~ sheriffs wile res~eae te a ha-2areeas materials
iBcideBt .ypea re€laest ef tee DeJiartmeftt &# Emergeacy Services pursuaat ~ a pIaa 6f
agreemeat eeT}eleped QBtieI: t 44 146.35 9f t 44 146.36 saaa Be EleemeEi empleyees ~ tBe
Department eI BmergeBey Services fer tee ~aFf)ese ef this A€f: Fer tee f)u",ese ef tBis A:et; the
a?eFage weelHy wage ef. saea valuBteer HTe figllters, veluateer lifesa...~ag aaEl £eSeQe ~
memBers, ameiliary aB& reserve ~ aBEi auxiliary aa& reserve ~ sheriffs sBaH De
.deemed safficieat te preEll:1ce tBe miaimum cempeasatieB pravidee By tftis Aet fer injl:1red
werliers &F t:fteH: ElepeBEleBts.
Drafting note: The substance of the first sentence of subdivision B 1 is now part of the proposed
"employee" definition in § 65.2·101. The second sentence is incorporated into the "average
weekly wage" definition in proposed § 65.2-101.

~ ~ pre¥isieus ef this S1:lBSeCaea shaH Bet eaase tI:le T}elliateer fire fighters, Ve11:lBteer
lifesaTA:Bg aBEl A!SC1:le sEiliae memBeR;, a\Utiliary QQQ reserve~ aaG al:lXiliary aBe reserve
~ saeriffs cevered llere1:lBder te ge iBclaaee w+tffiB tile ~re'l4siens ef , &5.1 47.l.
Drafting note: The substance of subdivision B 2 is now found in subsection F of proposed §
65.2-402.

f:. Awj pefS9B:, seept~ cavereEl m SB:9Sectiea B ef tms sediea, wBe respeB6s t& a
aa18r eeas materials iBeiEleBt B:t**l' reEtaest ~ tfte DefJartmeat ef EmeFgeBey Serviees, fJars1:laBt t&
a plaa er agreemeBt ElcY}elepeEl QBtIef: t 44 14&.35 9F , 44 146.3&, sBaH Be scemee aft empleyee
ef tlieDepar..meBt &f Emergeacy Serviees fer tHe fJl:1Ff)eses ef tais Aef: ~ iRe fJurpeses ~ ~
Aet; tDe &vefage week:ly wage ef saEli-~ sBaH &e 9aseEi~ t:Be eamiags ef. t1lat~
fCceiveEl Hem Bis primary empleyer.
Drafting note: The substance of subsection C is now found in the "employee" and "average
weekly wage" definition in proposed § 65.2-101.

65.1 4.1:1. ¥eluBteer fii=eHglltiBg, lifesaYiBg aB:El reseae~ memBers. EKeept as flr9vieed
ill t &ILI 4.1, 8- memBer ef 8- 'Jeluateer firefightiag; lifesa'l4ag aa& FeSCB:e~ s&aa Bet Be
~eemed aD empleyee ueeer tftiS Aet Wfteft eagagee i& activities related priacifJally t& his
araeipaa9a as a memBer eI sae1l ~ waet:ller 9F Bet tBe T}eluateer cestiaaes t& receive

C9fRpe&SaB9B f.I:em ftis empleyer fer time away Hem~ jeIr.
Drafting note: This provision is now part of the "employee" definition contained in proposed §
65.2·101.

t &5.1 4.2. S9le preprieters aB& partBers. NetwitllstaadiBg aay~ ~reToisieBS eI tB4s atle;
~ sale pFepReter 9F all panaeFS ef a eusiaess weese empleyees m:e eligiele~ Ileaefits BBder
DHs Btle IRa¥ eIee£ ~ De iBeladea as em empleyee Qft6ef: the weFkers' eelftf)easaaea €e¥erage ef
sue1l ~YSiBess II tBe iBsurer is aetiBeEl e# t1lis eleetiea t& ge sa iBe11:leeEl. A&y sale preprieter 9F
Die ,armers s&aH; up9R saeI1 eleceea, &e eatitled t& eRipleyee eeBefits aR6: Be saBieet te
empleyee respeBSieiliaes prescrieed ill tIHs tHle:

WBe& ~ ,artser er ~Feprieter is e&tHIed te reeeive ceverage etIer t1lis~ sae&~
sHD he suBject ~ aD- preTlisiess e# tBe Aa as if lie wet=e 8B empleyee, prer}jded, liewet?er, t1lat
Die Reaecs reEtwee liB6ef: '* 65.1 51,~ aB&~ ef tftis title sBaH &e gWe& te ~
iBs\lraBee eamer aaa tIlat tile panel ef paysieians Feffuired aBder t 8fi.:.l-88 sI!aH Be selectee ~
tile i85QFaBee eamer.
Drafting note: This provision is now part of the "employee" definition contained in proposed §
65.2·101.

. t 85.1 4.3. Certain IiceaseEl real estate salespersens aM arekers &ef eeemee
"empleyees". fer pUFf)eses at this Aet; any ~ersea wft& is a liceased real estate salesperseB, *
a liceaseEl real esti*e BreIEer asseciateEl witIi a FeiH~ sreker, s&£Ht Ret ge deemed aD
"empleyee" if tit suestaBtially aD ef fee salespersea's * asseciated Braker's remuaet=at:iea is
derived f.1:em real estate cemmissieDS, 00 t1le services 9f tile salespefSea eF asseeiatee BreIEer
are periermee uaeer a writteB eeBtraet s~eeifyiBg t1lat tIle salespefSea is em iaaepeBdeat
ceatfaeteF, aae .fii» sae1l eeatr-act iaelaEles a pret.tisiea teat iRe salespersea eF asseeiateEl BreIEer
will Bet De treated as all empleyee f&I: lederal iBeeme ta pUFf)escs.
Drafting note: This provision is now part of the "employee" definition contained in proposed §
65.2·101. .

i 65.1 4.4. Virgiaia NatieBal Gaar6: memBers. l.... MemBers &f the Virgiaia ~latieBal G1:1aFEl
sBaII Be eeemes te ge emf)leyees ef. t1le Cemmeawealth as previElee &¥ t~ waetfter 6ft
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Qaty in a pate. ei= aepaid status 9f wBea f}enarmiBg valaBtary service t& tIleH: UBit m a Banality
stems at tBe request ef tBeH: cammaaEler. [see § 65.2-101]

B; IDeeme eeseUts faT memBers el tee Natieaal Gaare saaH Be terminatee w&eB ~ are
a&Ie t& Fetum Ie theH: castemary civilian empleymeat er self emplaymeat, aut if tIley. are
BeiYier em,leyee BeF self eHlpleyee~ eeaefits sBaR- terminate Wfiea~ are aBle te~
te~ milHary 6uQes:. H a memBer eI tile ~Iatieaal~ WOO is fit t&~ te lHs eliStemary
E!iviliaa empleymeBt er self eHlflleymeat remains~ te flenerm IHs military Gaties aQG
therehy S\l§eFS less at military pay wIHEft Be weWEl etheF\vise Bave eamee, Be sQaH Be e&t:iHee
Ie BBe day el iBceme eeaefits tar ea€& aaH trainisg assemely er~ el pai& training w&ieh Be
is aaaBIe te atteRs.
Drafting note: This provision is now part of the "employee" definition contained in proposed §
65.1·101.

, 65.1 4.5. Certain talBcaB Elri'Jers Bet deemed "emf)leyees.". Fer J:ll:l~eses ef. tIH:s Aet; a
taxicae 6fivef s&all Bet Be seemea aD "empleyee" previaes tee Cemmissiea is iumisaeEl
eTlieeBee~ Sl:leIl iaeliviElaal is eKclaaeEl Hem taKat:ieB ~ the 'Feae:Fa1 UaempleymeBt~ Aet:
Drafting note: This provision is now part of the "employee" definition contained in proposed §
65.1·101.

, 65.1 4.6. IaElepenelent ceBtracter as ali emf)leyee. 1\B eHipleyer su9jeet t& t&is Aet may
eIeet te iBcluse IHs insepeaseat ceatracter as aB empleyee QftEler t&e lVerkers' CemflessatieB
cevefage e# sue& easiBess if tBe iBeet:leBeeDt ceBtracter agrees fa wriQBg t& tIl:is iBclusieB aBtl
~ i&S1:lrer agFeeS ift wflaBg t& SUEft iBelusieB. PaR er all at ~ east 91 !Be iasuraaee ee1}erage

ef ~ iBsepeBee~ eeaH'aeter may Be BerBe~ the iBElepeBsent eeBtHeter.

WIleB aB¥ iaselleadeBt eeBtracter is eBtitleEl te reeeVle ceverage QB6eT teis SeeBeD, S\!eIi
peH;9B sBaH Be suhjeet t& all pFevisieas ef tBe :Aet as if Be were all emflleyee, pre1.qded tAat tee
aeaees feEi\lired tiHef: " 65.151, 9i:l-8& aae 65.1 86 sBaH Be gP;e& eHfte!: te tile emple.yer &f its
iBSuraBee earrier.
Drafting note: This provision is now part of the "employee" definition contained in proposed §
65.2-101.

, ~ BHlflieyees sf iadeJ3eneeBt ceBtraeters. NetaiBg Hi t&is Aet ce&taiBea sAall Be
eeB5t.1ieEl t& maIEe, feI: tee pa"eses eI tBis /sa; t:Be eHillleyees e# ali iBaef)easeat eeBtraeter Q:e
empleyees eI tile persea er €eFiJeraa8a empleyiBg &f €eR~efiBg wifB. saeIl iaeeileedeBt
ceBReter.
Drafting note: This provision is now part of the "employee" definition contained in proposed §
65.2-101.

"Executive otncer" means the president, vice-president, secretsry, treasurer or other officer,
elected or appointed in accordance with the charter and bylaws of a corporation.
Drafting note: A definition for this term was developed to identify those individuals who, as
"executive officers" may reject coverage under this Act pursuant to the provisions of current §
65.1-23 (included in proposed § 65.2·300).

; .~ "}'rJefage weekly wages" eefiBee.. A. l-: YBIess tile ceatea eYiefWise requires,
"8TJerage "Average weekly wages" wage means:" A.I. meaBS the earnings of the injured
employee in the employment in whicb be was working at the time of the injury during the
period of fifty-two weeks immediately preceding the date of the injury, divided by fifty-two; but
if the injured employee lost more than seven consecutive calendar days during such period,
although not in the same week, then the earnings for the remainder of the fifty-two weeks shall
be divided by the number of weeks remaining after the time so lost has been deducted. When
the employment prior to the injury extended over a period of less than fifty·two weeks, the
method of dividing the earnings during that period by the number of weeks and parts thereof
during which the employee earned wages shall be followed, provided that results fair and just to
both parties will be thereby obtained. When by reason of a shortness of time during which the
employee has been in the employment of his employer or the casual nature or terms of his
employment it is impractical to compute the average weekly wages as above defined, regard
shall be had to the average weekly amount which during the fifty·two weeks previous to the
injury was being earned by a person of the same grade and character employed in the same
clasS of employment in the same locality or community.

2. Buf wIle& When for exceptional reasons the foregoing would be unfair either to the
employer or employee, such other method of computing average weekly wages may be resorted
to as will most nearly approximate the amount which the injured employee would be earning
were it not for the injury.
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Whenever allowances of any character made to an employee in lieu of wages are C1

ied part of the wage contract, they shall be deemed a part of his earnings. For the
se of this Act the average weekly wage of the members of the Virginia National Guard
;hp '{Tirginia State Defense Force, registered members on duty or in training of the United
; ) Defense Corps of this Commonwealth, and forest wardens, shall be deemed to be
ah.J.ant as will entitle them to the maximum compensation payable under this Act;

rver, any award entered .under the provisions of this title on behalf of members of the
anal Guard or their dependents, or registered members on duty or in training of the United
~s Civil Defense Corps of this Commonwealth or their dependents, shall be subject to credit
benefits paid them under existing or future federal law on account of injury or occupational
ase covered by the provisions of the Virginia Workers' Compensation Ac~.

C. Whenever volunteer fire fighte~ volunteer lifesaving or volunteer rescue squad members,
ciliary or reserve police, and auxiliary or reserve deputy sheriffs, are deemed employees
ier the Act, their average weekly wage shall be deemed sufficient to produce the minimum
rnpensation provided by this Act tor injured workers or their dependents.

D. The average weekly wage of persons, other than those covered in subsection C of this
ctioa, who respond to a hazardous materials incident at the request of the Department of
mergency Services, shall be based upon the earnings of such persons from their primary
rnployers.
'rafting note: Subsection C is from former § 65.1-4.1 (B)(l); subsection D is from former §
5.1-4.1 (C).

, GSJ:-+: "IajufY" deriaed. UB:less ae eemeE etllerwise Fe~uires, "iajury" aae "t:»efSsaal
~ mea& "Injury" means only injury by accident i 9F eeeapaaaaal disease as aereiBafter
jeHRes, arising out of and in the course of the employment or occupational disease as defined
in Chapter 4 and d& does not include a disease in any form, except when it results naturally
and unavoidably from either of the foregoing causes.
Drafting note: Changes to this section were intended to clarify the status of occupational diseases
as "injuries" under the Act as provided in the occupational disease chapter.

, 95d-&- "CBaDge ill eeRQiaea" EleHBeEl:. " Change in condition" as use& m tBis Aet means
3 -bange in physical condition of the employee as well as any change in the conditions under

b compensation was awarded, suspended, or terminated which would affect the right to,
h-_Junt of, or duration of compensation.
Drafting note: Under current practice, an award may be suspended under certain circumstances.
This amendment is intended for statutory clarification.

, 6&:1-9:- Ne~ H:em peBaity f&I: faiHH:e eF Begle€t ef stat:Y:tsry Qaty. NetlHBg is: tIHs A€t
sBaIl Be eeBStraeEl te ~lie7J-e ~ emplsyer 9f empleyee !fem peaalty f.eI: faiIu.Fe 9f Begleet te
lJeFieFiB aBY staMery~ [repealed]
Drafting note: There are specific penalty sections in the Act applicable to failure of employers
and employees to pursue their statutory duties. Examples as to employers are former Code
sections 65.1-75.1, 65.1·106, 65.1·106.1 and 65.1-127 (now §§ 65.2-524, 65.2-805, 65.2-806, and
65.2-902, respectively). As to employees, fonner Code sections 65.1-63, 65.1-88 and 65.1·91 (now §§
65.2-510,' 65.2--603, and 65.2-607, respectively) impose penalties. This section is eliminated and not
carried forward into the new draft.

Chapter 2-
lad1iSfAal Virginia Workers' Compensation Commission.

Chapter drafting note: Key modifications in Chapter 2 include Changing the name of the
Industrial Commission of Virginia to the Virginia Workers' Compensation Commission, and the
consolidation of several sections to create a proposed § 65.2-202 detailing the general duties and
powers of the Commission.

§ 6§.119 65.2-200 . Industrial Commission continued as the Virginia Workers' Compensation
Commission ; number, election and terms or members; vacancies; chairman; members to devote
entire time to office.- A. The Industria! Commission of Virginia is continued and shall hereafter
be known as the Virginia Workers' Compensation Commission. All powers and duties conferred
and imposed upon the Industrial Commission by any other law are hereby conferred upon and
vested in the Virginia Worke.rs' Compensation Commission. wHBHl tee DepartmeBt &f Warkers'
CampeftS8B8a. aM

B. The Commission shall consist of three members, one of Whom shall be chosen by the
joint vote of the two houses of the General Assembly during the month of January of each
regular session of the General Assembly convened in an even-numbered year and who shall
serve for terms of six years from the first day of February next succeeding election.
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C. Whenever a vacancy in the Commission shall occur or exist when the General Assembly
is in session, it shall elect a successor for the unexpired term. If the General Assembly is not in
session, the Governor shall forthwith appoint pro tempore a qualified person to fill the vacancy
for a term ending thirty days after the commencement of the next session of the General
Assembly, and the General Assembly shall elect a successor for the unexpired term.

D. Not more than one member of the Commission shall be a person who on account of his
previous vocation, employment or affiliation shall be classified as a representative of employers,
and not more than one such appointee shall be a person who on account of his previous
vocation, employment or affiliation shall be classed as a representative of employees. The
Commission thus composed shall elect one of its number chairman for a term of three years
commencing on July 1, 1979, and each succeeding three years thereafter. Each member of the
Commission shall devote his entire time to the duties of his office and shall not hold any
position of trust or profit or engage in any occupation or business interfering or inconsistent with
his duties as such member.
Drafting note: Amendments to this provision change the name of the Industrial Commission of
Virginia to the Virginia Workers' Compensation Commission. This name change was
recommended by the Joint Legislative Audit and Review Commission in its report to the
Governor and the General Assembly (Hn.68 of 1990) detailing its review of the Virginia
Department of Workers' Compensation. As pointed out in this report, the Department of Workers'
Compensation is known by two different names-the Department of Workers' Compensation and
the Industrial Commission-as a result of the use of both references within Title 65.1. The report
concluded that use of the title "Workers' Compensation Commission" would eliminate potential
and actual confusion caused by the use of the two names. Additionally, the report noted, the
proposed title would reflect both the existence of the Commissioners and the organization's
purview over matl~ers related to compensation of workers from all occupational categories.

t 65.111. l>epQties,~ bailiffs, sesfew-y aa4 etIJ:ei: elRpleyees ef tee CemmissieB. The
CeBHBissieB, saajeet te ~ pFe70"isiens ef: Caaptef ~ ~ 2.1119 et~ eI~~ majt appsiRt
ee13uaes, a~ Bailiffs, a sesFetaf'y aBe sueII: etBeF elerieal ef~ essistams as *' may eeem
Beeessary, aB& tile eempeBSatieB eI SQEQ. seefetary aBEl eI~ elerieal aBEl~ assistaats sBaH:
Be S1iEft as~ he ,FerASee &¥~ Ief: tIte fnfifese.
Drafting note: The provisions of this section are incorporated into proposed § 65.2-201.

.; 65.112. Dep'lify eeHHBi:ssieBefS; f)ewefS ~eFeef. Bep'lify eemmissisBefS sftaH. have the
peweF te SQBpeeea wimesses, admiBisEer eatBs; tal£e testimeDy aBEl~ tile pames at issue aBEl
t&eif ref)r-esemaeves aBEl witBesses aae. tieei6e t&e issues Hi a SlHBmat"Y maDDer, aB& mafie £Hi
awarE! earryiag e\li tile deeisisB. Dep'lities ~ eJEereise sueh etIlef: f)swel'S aM peRerm saeIi
4Qges ef tae CemmissieB as ma¥ Be delegated te tBem~ tl1e CemBHssieB.
Drafting note: The provisions of this section are incorporated into proposed § 65.2-203.

t 85.1 13. PewefS aBEl euaes ef eailiGs &I CeRllBissisll. The Bailiffs &I !Be CemmissieD sIteH;
ia all matitefS witIHB tfte jaFiseietieR eI ae GeHHBissiSR, Ilave tBe pswefS, diseaarfie !Be
NiBe9:SB6, aBEl peReFIR tBe QQties. &I a sBerift QBdef tile ~ +Be¥ shall preserve eFder EHH:iBg
the paWie sessieas at tBe CsHlH'HssieB:, aM may mal£e arftSts &IKl seFYe aB:El mak:e t:emm 9ft~
WfH eF f)Fseess awarded By tile CSRm'lissiSB, aa& geeate aB¥ Wfit; 9f8eF; eF fu=eeess at
seeuaeB awarded Upe& the fiBeiBgB ei= jaElgmee at tIte CemHHssisD iB My:~ wHIHB its
jUf'isEiieaell.~ sIlaIl eJEefeise sueIl etBeI= pewefS aae f)eReRR sae& ewes as~ Be delegated
te~
Drafting note: The provisions of this section are incorporated into proposed § 65.2-203.

, 65.114. TfaVeliBg eKjleB:Ses. Tke memeefS &I tile CemmissieB aae its assistaRts s&aIl Be
eBtHlee ie reeeiye kem tile Cemmeawealtli tBeiF aeQlal. aBEl Beeessary eJEPeases wBile ti=&veliBg
9ft tBe BU5iBe5S eI ~ CemmissieB.
Drafting note: This section is proposed for repeal because §§ 14.1-5 and 14.1-5.2 generally
provide for travel expense reimbursement for persons on official business of the Commonwealth.
Recent recodifications uniformly eliminate similar provisions in favor of the general provisions
found in Title 14.

t 65.115. At:HHt ane pa¥HleBt ef salaries aBEl 9fJeases. MI salaries aa& el.f)eases eI ~
CeRHBissieB s&aH Be aueited aM paiti aut ef tBe state treasury Hi tBe maMer preserihed ~
similar eKjleases iR &t&eI= depanme&t:s ~ 131=aaskes ef tile state semee.
Drafting note: The provisions of this section are incorporated into proposed § 65.2·204.

, 85.1 1S. OUiees &I CemmissisB; reeer6s, ete. TIle CelBHHssieli sftaIl he previded wHa
adeEluate &ffiees ia tile Capitel &f same et1leF suitaille euildiBg iB the Qty ef RiellmaB6, iii wIlie&
the reeares sIlaH Be Jiept aBEl its effieial al:tSiaess transadee 6tiRBg regalef l:IasiBess BeaFsi it
sBaY cHs9 Be prev-ieed witft Beeessary efiiee filFBiture, statieBery aae etgeJ: sHpplies.
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-afting note: The provisions of this section are incorporated into proposed § 65.2~204.

! 66.1 17. :wBefe sessi9BS bels. Tee CemmiSsi9R 9f aBY memeer tIleFeef may b:&le: sessief15
afW pIaee witlHe tIie C9RUB9BwealtB as~ Be deemed Beeessary ~ iBe CemmissieB.

rt ) note: The provisions of this section are incorporated into proposed § 65.2-204.

,. 65.118. RtiIes ei CemmissieB; fJFgeess aBEl pFeeeElaFe. The CeRimissiea ~ mae RHes;
at iBee&SisteBt wia: DHs Ae£; lei: earryiBg 9ll-t tQe pFe7wtisieas ef tIHs Aa: PFeeesses aBEl
reeeElliFe ~ tlHs AEt sIiaH De as SUMmary aH siHijHe as reaseaaely ma;t ~ +Be
;emmissiea er aey mem'beF tkeFeef 9f aB¥ pep,;eA- ElepQ&!es 9y it may lei: tfte paFPese ef ~
\oet St:lepeeBa wiHiesses, admiBisteF er eause te he admi~ered eatks; aBEl samiae er e&QSe te
Je- e~amifteE1 sae& paRs ef tile &ee& aBEl FeeeFds ef die paraes ~ a f)FeeeeEliBg as felate te
~liestieBS ill Elispate aFisiRg ill iR5taBees iB w&ieIl Q:e CemRHssiea Ms peweF te gfa6t
sempeasatiea; aae aIse i& iRStaBees ia wIHe& tBe Iik:e ageRey ef same state Bas SlieB-~
previdea IHie seniees afe FeBdeFes te tile CeHlHlissiea ~ saeb: ageBey e# saeft etI!ef state:
Drafting note: The provisions of this section are incorporated into proposed § 65.2-201.

,. 85.119. Sernee sf preeess; fees aR& mileage ef witBesses aBQ efiieeFS sefViBg
Sl:lspeeaa5. Tae~ eF eHy sfteFiII er tewB- sergeaat, aBEl tBeir Fespeet:ive sefllities, sBaa
sefYe all sliepeeBaS ef the CeBlm:issioB er its EleplHies aBEl sBaa reeei-ve ~ same fees as &Fe
Hew pre¥4ded By law I&f !He EPAI aaieas. eae& witBess wile apflears Hi eeedieaee te saea
S1lepeeaa ei ~ CemmissieB sIlaH Feeeir.te fef iHteadeee tile fees aBEl mileage Ier witBesses iB
ei¥il eases is: eearis.
Drafting note: The provisions of this section are incorporated into proposed § 65.2-202.

, 65.120. Emefeiag atteadaaee ~ wialesses; preSQeiieB ef Beeks aa& reeeres; J)llRisameBt fer
eeBteJBi)t; ete. The Cemmissiea &r ~ memser er~ eeRl:lB:issieser sb:aH Ila¥e al:1taerity te
e&feFee tke atEeBdaaee ei all pafties iB imeFeSt aae ~ wimesses aae tBe f)r9ElaetieB aae
eHfBiBaaeB ef &eek:S; J)&PefS aBEl reeards aBtI te~ fef eemempt &r &iseBedieaee ~ He
eMeFs as is vestee ill eeaAs aae jtiages ~ , 18.2 456, er CftapteF ~ ~ 19.2339 ef St*f:t el +itle
~ SUEQ afteB&aaee, pre&YeU9a, aae e&lBiBatiea sBaIl Be required ~ suef)eeBa ef tke
CeRlBHssiOB ~ QmeI¥ reEiaest taeFefer ~ ~ ~ te a preeeediag Befefe it, \:lBless tae
Cammissiea HBEIs ilia! tb:e issUaeee &f sae& saepaeBa is fer dilatery pl!l})eses, weale eause
suestaABal iBeew:eaieBee te sae& weesses, Qi: is Bet~ te pt:9dQee sigBifieaBt rele'.'aBt

"tIeBee:
afting note: The provisions of this section are incorporated into proposed § 65.2-202.

, 85.121. MeaRs ef. eBf9reiBg atteadaaee ef wimesses. Tee eIer* ef. aBY eEMH:t ef~
sBaH; UJ)8fl fBe applieatisa ~ ~~ is: iaterest te a pFeeeediag peadiBg QftQef this title; issue
sBBpeeaa lei: Q:e ~eBdaBee at saeIl J)reeeediag ef~ wiHiesses weese testimeB~r is SeligBt. :ae
reQlm &# 8B¥ SHBfleeaa 59 issl:le& shaa Be maEie te tile Cemmissi9a, w&iE& sb:aH eaferee tile
af:tee6aaee &f ~ Sliell wHBesses at saell preeeediag.
Drafting note: The provisions of this section are incorporated into proposed § 65.2-202.

f 85.1 22. BlaH fefIBS aBEl liteFamFe; warkeFS' eempeasaBea guide; aeeideBt FepeFts a;t aREl
te CellHBissiea; puelisHea; _pestieR; use. TIle Cemmissiea sBall prepare aM eause te Be
pFiB£ed, aBEl epe& FeqQest lumisll f.fee ef ebMge te aB¥ empleyeF, sueIl BlaH IeFms aae
literaWre as it sIlaII deem requisHe ie faeilHate er pPelBste tee ef.HeieBt adHHRisB:atiea ef tIHs
~ *Be CemmissioB sBaU prepare aBd eause te ~ priBted a werkefS' eempeasatisa guiee Ief
empleyees w&ieIi iBfeRBS aB iBjQrea empleyee ei Bis rigBt5 eder t1lis Aa: Wlleae-veF aa
empl~Tee gi¥es er eauses te ge gWe& t& lHs empleyer B9tiee ef aa aeeideRt as Fequired &y ,.
6a.1 85, t8e CeRUDissiea sItaII give 9f eaase te he giYeft te tlle emfJI9yee a weREefS' eampeBSatieB
guiee fer empleyees.
Drafting note: The provisions of this paragraph are incorporated into proposed § 65.2-20l.

- Tae CemmissisB sBaIl taBalate tile aeeideBt ref)erts reeeiTJed Hem efRf)leyeFS m aeeenlaaee
Wit& " SaJ 124 aa& 65.1 125, aoo shaH pllelisli tBe same Hi tile aaaual Fepert ef tee Cemmissiea
aae as efteIl as it may eeem advisaele, in sae detailed er aggregate f&I:m as it may deem~
~ flame e# tile eJBi)leyer .Of empleyee sBaa Bet apf)eaF ill Sl:leB: p1lBlieatieas, aR& tile
emflleyefS' refJeRs tBemselves sIlaIl Be pRYate reeeres ef tee CemmissisB aM s&aH set Be eJ)eIl
lei:~ iBSf)eetieB~ lei: tile isspeetieB ef tIie flames diFeetly iWJe}TJes, aBEl &DIy te tile
eReat ~ SHEIi iRteFeSt: TMse Feperts sBaIl Bet Be usee as eTJideaee agaiBSt aB¥ elBf)leyeF iB MY
sait at law hfeQgBt ~ aB¥ empleyee ~ ae Feee:r)ery ef damages.
Drafting note: The provisions of this paragraph are incorporated into proposed § 65.2-201.

§ 65.2-201. General duties and powers of the Commission.-A. It shall be the dUty of the
Commission to administer this title and adjudicate issues and controversies relating thereto. The
Commission shall make rules and regulations for carrying out the provisions of this Act.
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B. The Commission may appoint deputies, bailiffs, and such other personnel as it may deem
necessaIY for the purpose of canying out the provisions of the Act. .

C. The Commission or any member thereof or any person deputized by it may for the
purpose of this Act subpoena witnesses, administer or cause to be administered oaths, and
examine or cause to be examined such parts of the books and records of the parties to a
proceeding as relate to questions in dispute arising in instances in which the Commission has
power to award compensation. This authority shall extend to requests from like agencies of other
states who honor similar requests from the Commission.

D. The Commission shall pUblish, and upon request furnish free of charge, such blank forms
and literature as it shall deem requisite to facilitate or promote the efficient administration of
this Act The Commission shall pUblish a workers' compensation guide for employees which
informs an injured employee of his rights under this Act If the Commission receives notice of
an accident, it shall provide a workers' compensation guide to the employee.

E. The Commission shall tabulate the accident reports received from employers in
accordance with § 65.2-900, and shall publish the same in the annual report of the Commission
and as often as it may deem advisable, in such detailed or aggregate form as it may deem best
The name of the employer or employee shall not appear in such publications, and the
employers' reports themselves shall be private records of the Commission and shall not be open
for public inspection except for the inspection of the parties directly involved, and only to the
extent of such interest These reports shall not be used as evidence against any employer in any
suit at law brought by any employee for the recovery of damages.
Drafting note: Tbis section consolidates §§ 65.1-11, 65.1-18 and 65.1-22, setting forth the principal
duties and powers of the Commission.

§ 65.2-202. Subpoena Powers of the Commission; Production of Records and Papers.-A. The
Commission or any member or deputy commissioner shall have authority to enforce the
attendance of all parties in interest and of witnesses and the production and examination of
books, papers and records and to pUnish for contempt or disobedience of its orders as is vested
in courts and jUdges by § 18.2-456, or Chapter 21 (§ 19.2-339 et seq.) of Title 19.2. SUch
attendance, production, and examination shall be required by subpoena of the Commission upon
timely request therefor by any party to a proceeding before it, unless the Commission finds that
the issuance of such subpoena is for dilatolY purposes, would cause substantial inconvenience to
such witnesses, or is not likely to produce significant relevant evidence.

B. The county or city sheriff or town sergeant, and their respective deputies, shall serve
subpoenas of the Commission or its deputies and shall receive the same fees as are now
provided by law for like civil actions. Each witness Who appears in obedience to such subpoena
of the Commission shalI receive for attendance the fees and mileage for witnesses in civil cases
in courts.

C. The clerk of any court of record shall, upon the application of any party in interest to a
proceeding pending under this title, issue a SUbpoena for the attendance at such proceeding of
any witnesses whose testimony is sought The return of any subpoena so issued s1Ja11 be made to
the Commission, which shan enforce the attendance of any such witnesses at such proceeding.
Drafting note: This new section consolidates the provisions of §§ 65.1-19, 65.1-20, and 65.1-21.

§ 65.2-203. Powers and Duties of Deputy Commissioners and Bailiffs.-A. Deputy
commissioners shall have the power to subpoena witnesses, administer oaths, take testimony and
bear the parties at issue and their representatives and witnesses and decide the issues in a
summary manner, and make an award carrying out the deciSion. Deputies may exercise such
other powers and perform such duties of the Commission as may be delegated to them by the
Commission.

B. The bailiffs of the Commission shall, in all matters within the jurisdiction of the
Commission, have the powers, discharge the functions, and perform the duties of a sheriff under
the law. They shall preserve order during the public sessions of the Commission, and may make
arrests and serve and make return on any writ or process awarded by the Commission, and
execute any writ, order, or process of execution awarded upon the findings or judgments of the
Commission in any matter within its jurisdiction. They shall exercise such other powers and
perform such duties esmay be delegated to them.
Drafting note: This new section combines the provisions of §§ 65.1-12 and 65.1-13.

§ 65.2-204. Administrative provisions: offices, meetings, travel, salary and expenses. - A. The
Commission shall be provided with adequate offices in the capitol or some other suitable
building in the City 0/ Richmond, in which the records shall be kept and its official business
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lcted during regular business hours; it shall also be provided with necessary office
ure, stationery and other supplies.

.
'.
nc,

Commission or any member thereof may hold sessions at any place within the
kIth as may be deemed necessary by the Commission.

': All salaries and expenses of the Commission shall be audited and paid out of the state
;uiy in the manner prescribed for similar expenses in other departments or branches of the
! service.
fting note: Sources of subsections: A: § 65.1-16; B: § 65.1-17; C: § 65.1-15.

Chapter 3.
Application and Effect of Act.

spter drafting note: Several key provisions of the Act are consolidated, revised, or rewritten in
apter 3. Proposed § 65.2..300 consolidates the provisions of §§ 65.1-23, 65.1..26 and others to
sate a section that details the presumption of coverage under the Act; means by which an
ecutive officer (now defined in proposed § 65.2-101) may reject-and subsequently revoke such
jection-the Act's coverage; and the legal effect of coverage rejection (e.g., the availability of
.rtain common law defenses such as contributory negligence, etc.). This new consolidated
ction is not intended to effect any substantive change in existing law.

The "statutory employer" issue was broached in discussions that led to proposed § 65.2-302
tat blends the provisions of §§ 65.1-29t 30 and 31. Some observed that the legislative policy
ehind the statutory employer concept was decidedly more clear than the current statutory
anguage implementing it. Consequently, § 65.2-302 was developed With the intent of clarifying
he roles of "owners," "contractors," and "subcontractors," and their relationships for the
xirpose of establishing liability for payment of workers' compensation benefits.

! 65.1 23. PFeSumpBeB ef aeeeptaBee ef flFevisiaBS eI AEt t& ~ aB& aeeetlt eempeasatiaB;
el:e~aaB el eeAaiB emplayees. Every emlJlayer afHi elBf)leyee, eI:eept as~ stated; sftaI.l.
ee €aBaasifotely Jlresumed te Iwwe aeeeJltee tBe pre¥isieBS ef tIHs Aet respeet:i-....ely t& pay aBe
aeeetlt eampeasatieB f&I: pe:FSeBal~ er 6eat& 9¥ aeeideBt al"isiBg eat eI aB& mtile EeQf5e ef
tile empleymeBt aB& s&all be &euae tBeFeey, aeept m tile ease ef an eeeuti!}e ef.fieer, wfte
sBaH IlaYe gi\'e& prieI= t& a.B¥ aeeideBt FesllltiBg ift~ er 6eat:ft Betiee t& tee eeBt:fary Hi tBe
r lef IleFeia prevised. N& BeBEe hy a& empleyee sBaIl Be effeetiye te eempt aD empleyer
1. .: tee f'reTnsieas eI Hlis Aet in FeSPeet t& eeeupaae&al diseases~ Cllap~er 4 ~~ et
seEt:1- aereaf.
Drafting note: The provisions of this section are incorporated into proposed § 65.2-300.

§ 65.2-300. Presumption of acceptance of provisions of Act; exemptions; notice and
rejection.-A. Every employer and employee, except as herein stated, shall be conclusively
presumed to have accepted the proVisions of this Act respectively to pay and accept
compensation for personal injury or death by accident arising out of and in the course of the
employment and shall be bound thereby. Except as otherwise provided herein, no contract or
agreemen~ written or implied, and no rule, regulation or other device shall in any manner
operate to relieve any employer in whole or in part of any obligation created by this Act

B. An executive officer may reject coverage under this Act for injury or death by accident,
but not with respect to occupational disease, provided that prior to such accident, notice is given
to the employer and filed with the Commission in the manner described herein.

The notice shall be in writing or print in substantially the form prescribed by the
Commission and shall be given by the executive officer by sending the same in a registered
letter, addressed to the employer at his last known residence or place of business, or by giving
it personally to the employer or any of his agents upon whom a summons in a civil action may
be-served under the laws of the Commonwealth. A copy of the notice in prescribed form shall
also be filed with the Commission.

C. If an accident resulting in injury or death occurs within thirty days after such notice is
given, the notice shall be deemed ineffective unless given concurrent with the commencement of
employment.

D. An executive officer who rejects coverage under this Acf shall, in any action to recover
damages for personal injury or death brought against an employer accepting the compensation
provisions of this ~c~ proceed at common law, and the employer may avail himself of the
defenses of contributory negligence, negligence .of a fellow servant and assumption of risk, as
such defenses exist at common law.

E. An executive officer who has rejected coverage under this Act may nevertheless by notice
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revoke sucb rejection and thereby accept coverage under the provisions of this Act. A notice
revoking such rejection shall be given to the employer and a copy filed with the Commission in
the manner provided for rejecting such coverage. Coverage under this Act shall not be extended
to injuries that occur within thirty days of the giving of such notice.
Drafting note: Rights and duties of employers under the Act; acceptance and rejection of rights
under the Act. First sentence of subsection A is from the first sentence of section 65.1-23, the
second sentence is taken from § 65.1-37. First paragraph of subsection B is a restatement of the
balance of § 65.1- 23; the second paragraph is the last half of § 65.1-26. Subsection C is a
restatement of the first sentence of § 65.1-26 . Subsection D is restatement of § 65.1-44. The first
sentence of subsection E is § 65.1-25; second sentence is taken from § 65.1-26.

§ 6§.123.I 65.2-301 . Victims of sexual assault.-A. Any employee Who, in the course of
employment, is sexually assaulted, as defined in §§ 18.2-61, 18.2-67.1, 18.2-67.3, or § 18.2-67.4, and
promptly reports the assault to the appropriate law-enforcement authority, where the nature of
such employment substantially increases the risk of such assault, upon a proper showing of
damages compensable under this title, shall be deemed to have suffered an injury arising out of
the employment and shall have a valid claim for workers' compensation benefits.

B. Notwithstanding the provisions of this Act, an employee who is sexually assaulted and can
identify the attacker may elect to pursue an action-at-law against the attacker, even if the
attacker is the assaulted employee'S employer or co-employee, for full damages resulting from
such assault in lieu of pursuing benefits under this Act, and upon repayment of any benefits
received under the Act

, S5.1 24:. RegealeEi ~ ~ 19+3; E; i43:-:-

*&5.1 25. Wai~ler el exempeeB. he elBpleyee, wee Bas yempteEl Ilimself, By~ B9Bee;
Hem ~ epemtiee el tIHs AEt;~ at ~ time wai¥e SQeIi semptieB aft& tIlerelly aeEei* tile
pravisieBS eI ~ Ael B¥ gMag BeBee as Aef:ei& prev4ded.
Drafting note: The provisions of this section are incorporated into proposed § 65.2-300 E.

, &5.1 2&. WIieB: Bet:iEe el eemptieR e"eewle; Aew giveR. TIle Betiees refeReEl te ift if
Sa.! 2a aae 85.1 25 s&aa B9£ Be effeeti~te as te aB¥ aeeieeBt feStHtiBg iB~ er EIea£I1. aM
eeeufS wHIHB~~ &ReF ~ gPriBg eI aB¥ sue&~ p,e'Aded Qat if~ SQeIl aeeiEleBt
eeeUfS less tAaft~ 6a¥S after t&e eate fH e~l9YfReBt, a BeBee QBfIeF *8a.12a gi¥eR at tile
ame at empleymeBt sBaIl Be effeet:h~ as t& SYe& aeeElest ~ BetiEe sBaU Be m wfltisg 91=
PFH* Hi susstaatiaDy t&e~ preserilled By. tile IBdu:strial CeHlR'lissieB aB& sHa Be gi¥e& ey. iIie
geeu6Tle efHeef ~ seaEliag ~ same iB: registered~ adEl:FeSSed te ae empleyer at Sis last
IaleW& FesideBee &f plaee fH t:'ltiSiftess, 9f 9¥ gMBg it pefSeBall;r te tile empleyer 91= aBY eI Dis
ageBts ~ wheel a sammeBS ill eMI- aeQea ~ Be~ UB6ef: ~ laws eI tile
Cemmeawealdl.

A~ ef tile eeQee iB: ,reserieed leI=m sIiaIl aIs& Be Alee wHll iRe IBd1l5Hia1 CemBlissieB.
Drafting note: The provisions of this section are incorporated into proposed § 65.2-300 B and E.

, 85.127. IatefState eamefS 9¥ rail e1Eeeptee ~ hel This Ae seaa B9£ awI¥ te aBY
eeBHBae earftef' B¥ faiifeaEI eegagiag Hi eemmeree sefweeB ~ eI iRe serlefal emtes er
temteries m: se_es ~ I>isbiet eI CeluBleia aB4 aR¥ &f tAe states 9f temteries aB4 aR¥
fareigB Batie& er aa8eB5; ~ t& a&f pefSeB sufteriBg~ 8f 4eM& wIliIe lie is em,leyed 9y
SQeIl. eamer iB: sueIt eemmeree; ~ sball dHs Aa Be eeBStFuee t& lesse& Ole liaeility eI &BY
sae& eelBlReB eamer 9f te dimiBisk 9f~~ Hi aB¥ respeet aB¥ figM ~~ pefS&& se
empleyed 8f~ ,eMeBeI Feprese&iat¥Je 8f IBBeree er relatieB er de,eBseRt ef. SUEIl- pefS&&~
&ave uBEIer ~ aa eI Ceagress relaHag t& tile liaeilifj" ef. eemmeB eamefS By f&ill=eaEl te~
empleyees ill eeriaiB eases; a,pre1JeEl April ~ ~ 9f QBQeF ** &OI-i+ tlY=eugk 8.9182 8f ;
as 44!.
Drafting note: The provisions of this section are incorporated into subdivision B 9 Within the

."employee" definition of proposed § 65.2-101.

, 85.128. laaastate earners; EaSUaI empleyees; etBef ei£eepied em,leymems. This AEt sIlaII
Bet~ te eemmeB eamers ~ failreaEl wM are eagageEl iB: illU'astfNe a:aee er eemmeree~
sIlaIl t&is AEt .~ eeBst:'lIee t& lesseB tee liaBility ef SUEIl- eeHlRleB eamefS ef tHe away er
ElimiBisll aB¥ RgIH aat aB¥ empleyee 9F; iB ease eI Ilis 6eaDr, Yie pefSeBal represelHaBve eI
SQeIl. eIRPlayee eI saM eemmeB ea:mer ma¥ BeYe QB6ei= ** &OI-i+ t&~ er ; H-44I;~ t&
eesual empleyees, B8f t& eemestie servaBts; BeI= te fa!:m aB& Ilemeultural laberefS t H1ess t:Ile
empleyer regalarly Bas is semee m&Fe tBa& tw& full time eHlpleyees, A9F t& aB¥ ,efSeB, fiAB. m:
prirlMe ee~emtieB, iseluEliBg ~ pu9lie sePliee eeFfer-atieB, tilal Bas regularly iB seMee less
t&a& aree em,leyees is tile same llasiBess~ DHs CemmeRWeela, eIess saeft em,leyees
aB& tBeiF empleyeJ'S vel1:lBtarily eIeet te Be DeaeEl ~ tBis Aa: Hewever, ~ eJEemptiea sIlall Bet
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~ te tile epeFaters &f l:lnElergreand eeaI mmes 9f tBeH= em~leyees.

Drafting note: The provisions of this section are incorporated into subdivisions B 5, 6, 7, 8, and
10 within the "employee" definition of proposed § 65.2-101.

)65.1 29, Liahility ef &WBeF t& weFkmea &f sUhcaatraeteFS. WIlen aBY persea ~ tlHs seeaea
aIn.. * 65.1 31 aBEl~ referred i& as "eWBer") undertalEes t& ~erferm 9f seeate ~ werk
wfti.e& is a f)aFt t* IHs trade; husiaess &f eceof)aaen aae eeatr-acts wHk- allY etBef persea G& flHs
seet:i9B aBEi " iY-3l te ~ referred te as "suheeBtraeter") f.&r tee aeeaaeB 9F
f)erfermaaee By 9F UBEIer sae& salJceRtFaeteF ef ae w&eIe ef ~ f}aH ef tee wefk undertakeB
&¥ saeB- ewner, tile ewBef= sIiaH Be Jia.ble ~ ,ay fe aR;t werlaBaa eRlf)leyed in ~ wer* ~
eemf)easatiea QB6ef this AEt wIHeB lie weuIe I!a¥e geeft liaBle t& pay if !Be wer:kmaa Bae geeB
'iRlmediately empleyeEi ~ aim:
Drafting note: The provisions of this section are incorporated into proposed § 65.2-302.

§ 65.2-302. Statutory employer.-A. When any person (referred to in this section as Ilowner ")
undertakes to perform or execute any work which is a part of his trade, business or occupation
and contracts with any other person (referred to in this section as "subcontractor") for the
execution or performance by or under such subcontractor of the whole or any part 0/ the work
undertaken by such owner, the owner shall be liable to pay to any worker employed in the
work any compensation under this Act which he would have been liable to pay if the worker
had been immediately employed by him.

B. When any person (referred to in this section as "coatrectot") contracts to perform or
execute any work for another person which work or undertaking is not a part of the trade,
business or occupation of such other person and contracts with any other person (referred to in
this section as usubcontractor") for the execution or performance by or under the subcontractor
of the whole or any part of the work undertaken by such contractor, then the contractor shall
be liable to pay to any worker employed in the work any compensation under this Act which he
would have been liable to pay if that worker had been immediately employed by him.

C. When the subcontractor in turn contracts with still another person (also referred to as
"SUbcontractor") for the performance or execution by or under such last subcontractor of the
whole or any part of the work undertaken by the first subcontractor, then the liability of the
owner or contractor shall be the same as the liability imposed by the two preceding subsections.
)rafting note: The duties of owners, contractors and subcontractors are combined in one section

ror the purpose of explaining liability of statutory employers (combines §§ 65.1·29~ 30 and 31).

t 65.1 aQ. LiaBility ef eeatraeteF i& werkmea &f su~eefttFaeter. ~ aa;t pefSeR ~ tIHs
seeaeB aae *' iY-3l tRF911gB i&:I-34 r-elen:eEl te as "eeatFaeter'~) ceBtraets t& peFfeRR 9f
exeetite aay: werlE fe.1: aaeater pefSeR wQieIl werlf 9f uBdertak:iag is Bet a i*Nt &f tBe Haee;
sasiBess ef eecuf)aQe8 eI SBEh etBer persea aBEl eeBtraets with aay etlle!= pefSeR ~ tftis seroeB
aae *' 6a.1 aI, 65.1 32,~ aae i&:I-34 Fefe~d t& as "su:e€e&tTaeter") I&r the ex:eeuaeB er
peFiermaaee 8¥ 9f UB6er tBe SlIBee&traeteF &f tee WIleIe ef 8B¥~ eI tfte werlE: uaaertalteB B¥
sueIl eeBtmeter, aee the eeRtfaet9r sIlaH ~ liaBle t& ~ te aB¥ werlaBan emplayeEi m tee
~ aD¥- eem,easaH9B UDder tIHs Aet wQie& Be weuI& BEwe &eeB: lia9Ie te~ if~ weFltmaB
6aEl bee& immediatel:Y empleyea ~ Aim:
Drafting note: The provisions of this section are incorporated into proposed § 65.2-302 B.

; &5.1 31. Uaeility ef SubC9sBueter :i&. warmea ef sub sueeeBt:raete£. 'W-liea ~
subee&B=aeter in am €eBB:aets wit& still aBet&er perse& ~ tlHs SeeBeB aB& it 8a.l 3:1,~
aDd~ aIse R!fen:ed te as u saee9&H:aeier" ) ~ ae pefteABallee er ex:eNtieB &y ef UBEIeF
s:aell last suheeBtTaeter eI ~ wIlele er aey paR eI ~ wer& uBEleRakeB 9¥ tBe fifst
subeeaH=a€ter, t&e& ~ liaBility eI tee ewaer er eeBU:aeteF sBaa Be tee same as tII:e liaeility
iIBpeseEl ~ *'~ aM 65.139.
Drafting note: The provisions of this section are incorporated into proposed § 65.2·302 C.

; ~= Ceastraetiaa el Aet wQeB. preceeEliBgs are against ewaer 9f ceBtracter. '''Bea
eeRlf)easatieB is claimed Hem er praceeEliBg5 are ta1Ee& agaiBSt tile ewaer er ce8tfaeter~ tBea in
the af)~licatien ef fIHs Act refereBee te tee~ er eeBti"aeter ssaa Be sussBtutea fer
reference i& the sl:lsee&traeter,~ tkat tBe amel:lBt eI €eIBf)eBSaaeB sIlaH Be ealatlateEl wHIl
fefereBce t& tee eamiBg5 &f tile werkmaa llBEler tDe S\lS€e8traeter By wBem :Be is immeEliaiely
empleyed.
Drafting note: The provisions of this section are incorporated into proposed § 65.2·303 B.

§ 65.2·303. Recovery from subcontractor; proceedings against owner or contractor.-A.
Nothing in §§ 65.2-302 and 65.2-304 shall be construed as preventing a worker from recovering
compensation under this Act from a subcontractor (as defined in § 65.2-302) instead of from the
principal contractor (as defined in § 65.2-302) but he shall not collect from both.
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B. When compensation is claimed from or proceedings are taken against the owner or
contractor (as defined in § 65.2·302), then in the application of this Act reference to the owner
or contractor shall be substituted for. reference to the sUbc0l!tractor (as defined in § 65.2-302),
except that the amount of compensation shall be calculated ~th reference to the earnings of the
worker under the subcontractor by whom he is immediately employed.
Drafting note: SUbsection A is derived from § 65.1-34, subsection B is derived from § 65.1-32.

§ 65.1 66 65.2-304 . Indemnity of principal from subcontractor.-When the principal contractor
is liable to pay compensation under aey ei f~ § 65.2-302 tBreugB or~ § 65.2-303 , he
shall be entitled to indemnity from any person who would have been liable to pay compensation
to the worker independently of such sections or from an intermediate contractor and shall have
a cause of action therefor.

A principal contractor when sued by a worker of a subcontractor shall have the right to eeII
Hi- join that subcontractor or any intermediate contractor er eeBtraeters as sefeBElaBt 9f
eeElefeB8aet as a party .
Drafting note: The word "join" was substituted for the phrase "call in" to conform to third-party
practice nomenclature in civil actions, e.g., "joinder of parties," etc., within Title 8.01.

t 65.134. WerkmaB may reeever Hem suaeeatraeter. Netfiiag iB -if~ tllrel:lgh~
sQaH Be eeasa-uee as preveaBag a werlmlaa Hem reee'leriBg eempeasaaea UBeer tIHs A€t frem
asageemraeter iasteae ei fT&m t:Be priBeipal eeatraeter eat Be sBaIl Bet eeDeet ITem Bet&:
Drafting note: The provisions of this section are incorporated into proposed § 65.2-303 A.

§ 65.1 as 65.2-305 . Voluntary subjection to provisions of Act; effect of taking out insurance or
qualifying as self rnsurer.s- A. Those employers aBEl empleyees not subject to this Act may, by
complying with the provisions of the Act and the applicable rules of the lBElastrial Commission,
voluntarily elect to be bound by it as to accidents or occupational diseases or both.

B. Every employer taking out a workers' compensation insurance policy, or qUalifying as a
selr-msurer, shall be subject to all the provisions of the Workers' Compensation Act, regardless of
the number of employees or whether he is an employer of farm and horticultural laborers and
domestic servants. Such employers not otherwise covered by the Act shall be SUbject to the Act
only during the period covered by such insurance. Every employee of an employer who has
complied with the foregoing requirements shall be SUbject to all the provisions of the Act &less
aae aeQl Be aesHes ~ IBElastflal Cemmi5siea tBat Be eIee£s ft9t t& Be BeuB& ~ tBe flrevisieas
thereet, m wBiE& ease tee pre::isieas ei ,. e&:!-44 shaH Be 8flillieaele except that executive
officers may reject coverage as provided in § 65.2-300 .
Drafting note: Eliminates reference to § 65.1-44 and refers to method of rejection of coverage
set forth in proposed § 65.2-300.

§~ . [repeal] CeRtfae5 salijeet fa {',et: B::ery eeatAlet ef. semee eePileea aIijt
empleyer aBEl empleyee eeT!eree 9¥ iQis Aa; wnMB er impliee, m e~eraaeB er made er
-implies pfief t& tee taIBBg eIIea ef tIHs A€-t; sIlaH Be pfesames t& Ba¥e eeB8BYee, sulijeet fa
tee pre::isiess ef. tftis AeE; aM e¥ffl saeQ eeak=aet made SB8seqyeBt ~ iBe taIBBg efieel ef. Q:is
Aa sAaa Be ~resamed fa J:wwe gee& maee sa9jeet ~ tile pl=9Toqsieas eE ~ Aet; QBless ae
empleyee sBaH &aYe gi¥ea er s&aa gWe BeBEe; as pre:Jided iB *85.1 28, t& te elBf)leyer aai
the PFe".tisisss ef. tIHs Aa eteer EBaft *' e&:!-44 aae &5.1 124 l& &5.1 138 aJ=e aet iBteadea t&

~

A like pfesllmpaeB s&aH eEst efltially ~ Q.e ease ef. all miBefS, \IB:Iess B9gee ef. t:Be same
ellaraeter Be gi¥ea B¥ ~~ er g1IlVdiaa eI tile miaei=:
Drafting note: This section is no longer applicable in the absence of sections Which would affect
employers and employees not now covered.

! &a.! 37. Limitatiea el liaBility e# empleyer. Ne eeBtraet 6f agFeemeBt; writteB er implies,
aBG Be FUle; regalaaeB * etBeI= 6fMEe saaa is aB¥ saBer eperate t& relie:r;e aBjt empleyer Hl
wl!ele er iii J*%ft e# aa;:- ealigatieB ereateEl By tftis Aet; HEept as BeFeiB etfieFW45e e*press1y
previEleEl.

§ 6Y-a8- 65.2·306 . When compensation not allowed for injury or death; burden of proof.- A.
No compensation shall be aHeweEl awarded to the employee or his dependents for an injury or
death caused by :

fl+ 1. BQe t& the The employee'S Willful misconduct '; iae!asiag or intentional self-inflicted
injury,

ffi Grewiag eat e# &is 2. The employee'S attempt to injure another,
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!)Qe te iBtexieatieB, 9f 3. The employee's intoxication,

±)He t& 4. The employee's willful failure or refusal to use a safety appliance or perform
r Ted by statute , or tHe

The employee's willful breach of any reasonable rule or regulation adopted by the
if~r aBe apf)re'Jee By tee Ineustrial CeffimissieB and brought prior to the accident to the
edge of the employee.

ae Inu:EleB eI~ sBaIl Be t:ij}&& lHm wile aaims all exem~tieB 9f= ferieiQiFe 4:HKter this
Ill:-

3. The person or entity asserting any of the defenses in this section shall have the burden of
f with respect thereto.
'tiag note: The new language in subsection B is intended to clarify an employer's burden of
If in showing willful misconduct, etc., barring to compensation. Source is § 65.1-38 as
mded, Instead of "due to," the draft proposes the words "caused by" in accord with Ivey v.
kelt Construction Co. , 230 Va. 486, 338 S.E.2d 640 (1986), and American satety Razor Co. v.
iter , 2 Va. App. 258, 343 S.E.2d 461 (1986). The word "reasonable" precedes "rule or
ulation" and substitutes for "approved by the Industrial Commission." There has been
lfusion over whether safety rules were required to be approved for all employees throughout

~ state, even before any litigation arises.

§ 65.1-39. [repeal] Iajuries, ete:; JH=ier te JaBuary l; 1919. The f)Fe'lisieBS eI tINs Aet sRaH fi8t
~ te iBjUries er eeatft 9f aeeiEieBts wb:ieh eeelln:ee prier te January l; .J.9.l.9.:
rafting note: By passage of more than 70 years, this section is no longer deemed necessary.

§ 8Y-49- 65.2-307 . Employee'S rights under Act exclude all others.-The rights and remedies
erein granted to an employee when he and his employer have accepted the provisions of this
ict respectively to pay and accept compensation on account of pe1SeBal injury or death by
iccident shall exclude all other rights and remedies of such employee, his personal
representative, parents, dependents or next of kin, at common law or otherwise, on account of
such. injury, loss of service or death.

8S.1 49.1 65.2-308 . Discharge of employee for exercising rights prohibited; civil action;
reHef.-A. No employer or person shall discharge an employee solely because the employee
intends to file or has filed a claim under this Act or has testified or is about to testify in any
proceeding under this Act. The discharge of a person who has filed a fraudulent claim is not a
violation of this section.

B. The employee may bring an action in a circuit court having jurisdiction over the
employer or person who allegedly discharged the employee in violation of this section. The court
shall have jurisdiction, for cause shown, to restrain violations and order appropriate relief,
including actual damages and attorney's fees to successful claimants and the rehiring or
reinstatement of the employee, with back pay plus interest at a& aRBHal RKe Bet ~ exeeea eigM
peFeeBt the jUdgment rate as provided in § 6.1-330.54 .
Drafting note: This section relates to actions brought in a circuit court for discharge of an
employee under § 65.1-40.1(A) (now in proposed § 65.2-308). Any award of damages and interest
would be made by the circuit court. The Code Commission suggests that interest payable under
this section accrue at the usual statutory rate (§ 6.1-330.54) rather than a specific amount as
now expressed in this section (8%).

§~ 65.2-309 . Subrogation of employer to employee's rights against third parties;
evidence; recovery; compromise.- +Be makiag ef a~ A. A claim against an employer lei:
eempensatien under this Act for the injury or death benefits ef: INs empleyee shall operate as an
assignment to the employer of any right to recover damages which the injured employee , 91= his
personal representative or other person may. have against any other party for such injury or
death, and such employer shall be SUbrogated to any such right and may enforce, in his own
name or in the name of the injured employee or his personal representative, the legal liability
of such other party. The amount of compensation paid by the employer or the amount of
compensation to which the injured employee or his dependents are entitled shall not be
admissible as evidence in any action brought to recover damages.

B. Any amount collected by the employer under the provisions of this section in excess of
the amount paid by "the employer or for which he is liable shall be held by the employer for
the benefit of the injured employee , his personal representative, or other person entitled
thereto, less a proportionate share of such amounts as are paid by the employer for reasonable
expenses and attorney's fees as provided in § 65.1 43 65.2-311 .
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C. No compromise settlement shall be made by the employer in the exercise of such right of
subrogation without the approval of the IBElastrial Commission and the injured employee or the
personal representative or dependents of the deceased employee being first fta& aBEl obtained.
Drafting note: "Personal representative" was added to subsection B of this section to conform
the language in that subsection to the language in subsection A.

§ 6a.l 42 65.2-310 • Protection of employer when employee sues third party.- In any saeIl
action by Sil€ft- an employee, his personal representative or other person against any person
other than the employer, the court shall, on petition or motion of the employer at any time
prior to verdict, ascertain the amount of compensation paid and expenses for medical, surgical
and hospital attention and supplies, and funeral expenses, incurred by the employer under the
provisions of this Act, and deduct therefrom a proportionate share of such amounts as are paid
by the plaintiff for reasonable expenses and attorney's fees as provided in §~ 65.2-311 ;
and in event of judgment against such person other than the employer the court shall in its
order require that the judgment debtor pay such compensation and expenses of the employer,
less said share of expenses and attorney's fees, so ascertained by the court out of the amount of
the judgment, so far as sufficient, and the balance, if any, to the judgment creditor.

§ 65.1 43 65.2-311 . Expenses and attorney's fees in action under § 8a.1 41 ef , 6a.l 42
65.2-302 or § 65.2-310 .-In any sae& action, or claim for damages, by sae& an employee, his
personal representative or other person against any person other than the employer, and in any
such action brought, or claim asserted, by the employer under his right of SUbrogation provided
for in § 65.1 41 65.2-309 , if a recovery is effected, either by judgment or voluntary settlement,
the reasonable expenses and reasonable attorney's fees of such claimants shall be apportioned
pro rata between the employer and the employee, his personal representative or other person, as
their respective iaterests may appear.

, 6a.l 44. ;gJBf)leyer's Elef.esses wBea empleyee Bas eleeted Bet te eeme ~ ..A.a.et. As.
empleyee wB& eIeets Bet t& epeFate aB6er iBis Aet sBaa; Hi aB¥ aeBeIl t& reeever damages fef
perseaal iBjtH=y ef fleaal sraught agaiast aft eHif)leyer aeeepHBg t:Be eelBlleasat:ieB fJre loTseBS eI
~ Aet; preeeee at eemmeB law; aB& tee empleyer may avail aimself eI- tee defeDSes &f
eeBtrisatery BegUgeBse, BegligeBse ef a feIlew sentQBt aae assaRij3BeB ef fisI£; as sueIi delesses
9iSt at semmeB~
Drafting note: The- provisions of this section are incorporated into proposed § 65.1-300 D.

, 65.1 45. VelaBtary seWemeBt:s. ~i9tBiBg BereHl eeBtaiBed sB:aH De eeBSL-aeEl sa as te
prevent settlements maee 9¥ aae lletweeB tBe empleyee aBEl empleyeF, Bat~ t& eBee1ifage
tftem; 59 Ieftg as tile &meum eI eempeasaa9B aftEl. tile &me aae IB&BBer eE fJaymeBt are
apfJreved By -tBe CammissieB Hi aeserElcmse wit& ,~ &f tBis Aet: A eepy ef sueQ seWemeBt
agreemeat s9aIl De HIe&; ay em,leyeFS, wHQ tile CemmissieB.
Drafting note: The provisions of this section are incorporated into proposed § 65.2-701 C.

Chapter 4-
Occupational Diseases.

Chapter drafting note: The key modification in this chapter is the extensive revision of what is
commonly referred to as the "heart, lung and hypertension act"-§ 65.1-47.1. While no
substantive change is intended in proposed § 65.2-402, improvements in the section's clarity are.
The proposed section has six subsections that begin by describing the presumptions and the
persons entitled to them. It describes the role of physical examinations and diagnostic tests in
establishing eligibility for the presumption. The section concludes by describing claims under its
provisions (subsections D and E), and expressly excluding certain groups (e.g., reserve police)
who might otherwise be construed to fall within the coverage of its provisions. The latter
provision (subsection F) is currently adjacent to the definition of "employee" as § 65.1-4.1.

§ 66.1 46 65.2-400 . "Occupattonal disease" defined.- A. As used in this Act, unless the
context clearly indicates otherwise, the term "occupational disease" means a disease arising out
of and in the course of employment, but not an ordinary disease of life to which the general
public is exposed outside of the employment

fl+; tat Repealea.

B. A disease shall be deemed to arise out of the employment only if there is apparent to
the rational mind, upon consideration of all the circumstances:

flt 1. A direct causal connection between the conditions under which work is performed and
the occupational disease,

~ 2. It can be seen to have followed as a natural incident of the work as a result of the
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osure occasioned by the nature of the employment,

f3} 3. It can be fairly traced to the employment as the proximate cause,

,it. It is neither a disease to which an employee may have had substantial exposure
tside of the employment, nor any condition of the neck, back or spinal column,

.~ 5. It is incidental to the character of the business and not independent of the relation of
nployer and employee, and

.~ 6. It had its origin in a risk connected with the employment and flowed from that source
s a natural consequence, though it need not have been foreseen or expected before its
ontraction.

§ 65.1 46.1 65.2-401 . "Ordinary disease of life" coverage.-An ordinary disease of life to
Nhich the general public is exposed outside of the employment may be treated as an
occupational disease for purposes of this Act if it is established by clear and convincing
evidence, to a reasonable medical certainty, that it arose out of and in the course of
employment as provided in § 65.1 46 65.2-400 with respect to occupational diseases and did not
result from causes outside of the employment, and that:

1. It follows as an incident of occupational disease as defined in this title; or

2. It is an infectious or contagious disease contracted in the course of one's employment in a
hospital or sanitarium or laboratory or nursing home as defined in subdivision 2 of § 32.1-123, or
while otherwise engaged in the direct delivery of health care, or in the course of employment
as emergency rescue personnel and those volunteer emergency rescue personnel as ~ referred
to in § 65.1 4.1 65.2-101 ; or

3. It is characteristic of the employment and was caused by conditions peculiar to such
employment

t ia.l 47:. R:epealeEl .~ Aets~ E:~

i 65.1 47.1. ~estHftPBea as te 6eat& eJ= ElisaBilay Hem reSf)iratery disease, BytlertensieB *
Heart disease. TIle 4eiNIl eI; er aB¥ eeBEliBea eJ= HRpaHmeat at~ ef; salaried &F vehuHeer
fire figBtefS €aliSe8 ~ respiFateFY diseases, 6Il6 the eeat:& eI; er aBf eeBsitieB &r ifBfJairmeBt ei
Iieaml ef; salaried er veHlBteer me figBtefS, ef at aB¥ memlter at tee SkNe Peliee Offieers
RetiremeBt System, er at aB¥ member eI a eeuBty, eit¥ eJ= teWil peIiee eepaI1meBt, 9f ei a
saeriff, ef &f a~ sIleri", eJ= eHy sergeaBt eJ= deputy EKy sergeast sf tile bi£¥ ef. Riebmeae,
eaHSed ~ IlYfeAeBSi9B er BeaH dise85e, res1!lt:iBg ill tetiH er paRial Elisaltility shaH Be presl:uBed
te Be 8B geeapatiesal disease saffered ill a.e HBe eI fit:y tHt is eevered ~ tIHs Aet l:HHess ~
ee~T Be sBewfi ~ a pr-epeBderauee at eempeteBt C'JiEleBee; preT.RdeEl teat i*ief t& making
&BY EIaHB easee tipe& sue& pre5Umpties, sue& salaried 9f veluBteer fire Hgbter sIlaH Bave eeea
ieHQ IFee Hem respifatery Eliseases, a~erieBSieB er BeaR disease, as the ease ma¥ De; &r sueIl
member ef tBe State PeIiee Of:HeefS RetiremeBt System, er sa8 memBer at a eeuaty, EHf &F
teWft peIiee ElepanmeBl; er saeB: saerilf, ef SHEIt ElepQty slieriff, 9f eH¥ sergeaat 9f~ eKy
seFge8at &f die Qty &f R:ie&lBeBd, sIlaIl &aYe~ IeaBe Hee IFem llypen:eBSieR &f II:eaft
disease, as the ease may he; ~ a pJi.ysieel eBHnisaa9R wIHE& shall iBelaEle SUE&. appreprtate
laBeFatery aB& eDlef EliagBest:ie _dies as ae appeiMiag 81:HlleIity er as tile gevemisg Dedy
empley4ag SUGll- perseR, iB tile EaSe eI a s&eriff er deplKy &kerin, er eHy sergeast er~ eH¥
sergeiHlt &I t:&e ~ eI RieliRl8Bd, tile~ er sHy eI wBieIl e is sBefHf 9f~ skeR",
sIlaIl preserilJe aBd wBieIt sIiaIl BaYe eeea eeReueteEl ~ pliysieiaBS w!lese qualifieatieBS sI!aH
INWe Beee preseRBeEl ll¥ SUEIl appeiBaag aaaerity er ~ saM ger.!eraiag~ aae J)rer;qEled
:Ru1Iier, teat a9¥ S\lE& fire figb:ter, law eBfereeRleBt e«ieeF~ saeri«, eJ=~ sllen«, er eHy
sergeaBt er~ eif¥ sergea&t &I tile GHy ef Rielimead, eF; ift tfte ease &f Ilis eeatft.; &BY
perse& eaetJee. t& maIie a eIaim \IBder t&is. Aet; elaimieg ~ geBeHt ef saEIi preS\lmptieB s&alI;
if requested 9¥ SUEIl appeiooag alHBerity er B¥ saeB: ger.!emiag ~ er its autbeIi!ee
reflreseRtaB'le su&mit bimself, iB tBe ease M a eIaim ~ disaBility eeBefits, te paysieal
exammaaeB &y~ paysieiaa desigBated ~ Sl:IEIi appeiBtiag autBerity er By sue& ge'lemiBg ee6¥
wIiiel1 eJEaRHaaaeB JBa¥ iReluEle sueIl- tests er stYdies as ~ reaseBaaly De preseFieeEl 9¥ tile
pliysiei8ll 59 ElesigBated er; ift t&e ease &f a~~~ eeaefits, su&mit tfte &eey &f tBe
deeeaseEl me A_ter, law eafereemeat eft.ieer, slieRU, er~ saeriff, er eH¥ sergeaRt 9F
depufy~ sergeaat &f ~ Git¥ e:I RieameaEl, te a pes8BeRem 9alBiBaaea t& ge perfermeEl 9¥
tile medieaJ eemiRer fer ~ eeuBty, eity er tew& appeisteEl UB6ef ~ 32.1 282. Sae& fire. figbter,
law eB:fereemeat effieer, saeRU, er~ saeriU, er~ sergeaBt 9f= depaty eNy sergeaat &f~
tHy el RisB:meoo, er elaimaBt sIlaIl Iiave tile rigBt t& Qa.s,te preseal at SQeft elfalBiBatien, at !lis
&WB- e3@ease, aBY Elllalified pllysieiaa Be may desigBate.
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Drafting note: The provisions of this section are rewritten as proposed § 65.2-402.

§ 65.2-402. Presumption as to death or disability from respiratory disease, hypertension or
heart disease.-A. Respiratory diseases that cause (i) the death of volunteer or salaried fire
fighters or (ii) any health condition or impairment of such fire fighters resulting in total or
partial disability, shall be presumed to be occupational diseases, suffered in the line of dUty, that
are covered by this Act unless such presumption is overcome by a preponderance of competent
evidence to the contrary.

B. Hypertension or heart disease causing the death of, or any health condition or impairment
resulting in total or partial disability of (i) salaried or volunteer fire fighters, (ii) members of
the State Police Officers Retirement System, (iii) members of county, city or town police
departments, (iv) sheriffs and deputy sheriffs, and (v) city sergeants or deputy city sergeants of
the City of Richmond, shall be presumed to be occupational diseases, suffered in the line of
duty, that are covered by this Act unless such presumption is overcome by a preponderance of
competent evidence to the contrary.

C. The presumptions described in subsections A and B of the section shall only apply if
persons entitled to invoke them have undergone physical examinations that (i) were conducted
prior to the making of any claims under this Act that rely on such presumptions, (ii) were
performed by physicians Whose qualifications are as prescribed by the appointing authority or
governing body employing such persons, (iii) included such appropriate laboratory and other
diagnostic studies as the appointing authorities or governing bodies may have prescribed, and
(iv) found such persons free of respiratory diseases, hypertension or heart disease at the time of
such examinations.

D. Persons making claims under this Act that rely on such presumptions shall, upon the
request of appointing authorities or governing bodies employing such persons, submit to physical
examinations (i) conducted by physicians selected by such authorities, bodies or their
representatives, and (ii) consisting of such tests and studies as may reasonably be required by
such physicians. Provided, however, that a qualified physician, selected and compensated by the
claimant, may, at the election of such claimant, be present at such examination.

E. Whenever a claim for death benefits is made under this Act and the presumptions of this
section are invoked, any person entitled to make such claim shall, upon the request of the
appropriate appointing authority or governing body that had employed the deceased, submit the
body of the deceased to a postmortem examination to be performed by the medical examiner
for the county, city or town appointed under § 32.1·282. A qualified physician, selected and
compensated by the person entitled to make the claim, may, at the election of such claimant, be
present at such postmortem examination.

F. Volunteer lifesaving and rescue--squad members, auxiliary and reserve deputy sheriffs, and
auxiliary and reserve police are not inclUded within the coverage of this section.
Drafting note: This new section comprises all of § 65.1-42.1, rewritten for the sake of clarity.
Subsection F includes language from fonner § 65.1-4.1.

; 95.1 4g:. Repealed ~ Aets~ e: 4;Q..

§ 6&:t-49 65.2.-403 . Provisions in respect to injury by accident, etc., applicable to occupational
disease.- A. When the employer and employee are subject to the proVisions of this Act, first
communication of the diagnosis of an occupational disease to the employee or death of the
employee resulting from an occupational disease as herein listed and defined shall be treated as
the happening of an injury by accident, 9f deaiQ 9¥ aeeidem, and the employee or in case of
his death his dependents shall be entitled to compensation as provided by the Act

B. An employee who has an occupational disease that is covered by this Act shall be entitled
to the same hospital, medical and miscellaneous benefits as an employee who has a
compensable injury by accident, except that the period during Which the employer shall be
required to furnish medical attention , including reasonably necessary diagnostic services, shall
begin as fifteen days prior to eI the date of first communication of the diagnosis of the
occupational disease to the employee ; aa& ift . In the event of death the same funeral benefits
shall be paid as in the case of death from a compensable accident N9~EIiBg tile
lefegeiag prerotisiees, tile empleyef sBaH pay sueB: medieal elijJeeses iIle1:1ff'ed witBi& fifiee& ~
~ t& tile HS eeHHB1:lRieaaeR &I sae& diagBesis as may Be detenniBed By tee IBdusmal
CemmissieB Ie De r-easeaaele aa& Beeessary ~ S1:1E& eiQgB9sis. All- Pf9¥isi9BS ef. ts:e Aet i&
respect te aeeideBts s&aH Be appliea~le t& t&e e9verage prettided ief 9¥ ais eliapter, eRept as
e~erwise pr9TJided aefeill..~ preT.tisieBS ef tBis seeseR, as amended, s&aH Be afJplieable te
eceepatieaal diseases eeatraeted &efefe aBEl aftef J.\H;t -l;~
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fling note: Clarifies the sentence commencing "An employee who has an occupational
ase..." and deletes the last two sentences of the section, having included the necessary
;uage in the additions. The "reasonably necessary diagnostic services" language in subsection
ef1t>~ts an effort by members of the Code Commission to strike a balance between those who
o J employer responsibility for necessary medical services and those who believed that
o,•.tation should be tied to reasonable and necessary medical expenses, as set forth in the

.cken language at the end .of the section.

§~ 65.2-404 . A. What employer and carrier liable.-When an employee has an
cupational disease that is covered by this Act, the employer in whose employment he was last
luriously exposed to the hazards of the disease and the employer's insurance carrier, if any, at
e' time of the exposure, shall alone be liable therefor, without right to contribution from any
ior employer or insurance carrier.

B. For the purposes of this section, t1injurious exposure" means an exposure to the causative
,azard of such diseaSe which is reasonably calculated to bring on. the disease in question.
tsposure to the causative hazard of pneumoconiosis for ninety work shilts shall be conclusively
sresumea to constitute injurious exposur~.

C. The operator of a coal mining business covered by this Act who aftei: JWy l;~
acquires such business or substantially all of the assets thereof is liable for, and must secure the
payment of, all benefits which would have been payable by the prior operator under this section
with respect to persons previously employed by such business if the acquisition had not occurred
and the prior operator had continued to operate such business; and the prior operator of such
business is not relieved of any liability under this section.
Drafting note: Restated for darification. "Injurious exposure" definition transferred from former
§ 65.1-52 (now § 65.2-406); the definition was thought to have more utility when placed in this
section, particularly because it gives meaning to the "injurious exposure" reference in subsection
A. Subsection B is from § 65.1-52. .

§ 6&:i-&l- 65.2-405 . Notice to be given.-Within sixty days after a diagnosis of an
occupational disease is first communicated to the employee , he, or someone in his behalf, shall
give written notice thereof to the employer in accordance with * 8&.18& aM iY-8& § 65.2-600 ,
''''It in no case shall the failure to give notice deprive the employee of his cause of action for

occupational disease, unless it be shown that such failure resulted in clear prejudice to the
__.iployer.

§~ 65.2-406 . Limitation upon claim; "iajurieus spesur-e" EleHBed; diseases covered by
Iimitation.-A. The right to compensation under this chapter shall be forever barred unless a
claim be filed with the IBdusHial Commission within one of the following time periods:

1. For coal miners' pneumoconiosis, three years after a diagnosis of the disease is first
communicated to the employee or within five years from the date of the last injurious exposure
in employment, whichever first occurs;

2. For byssinosis, two years after a diagnosis of the disease is first communicated to the
employee or within seven years from the date of the last injurious exposure in employment,
whichever first occurs;

~ 3. For asbestosis, two years after a diagnosis of the disease is first communicated to the
employee;

2D: 4. For symptomatic or asymptomatic infection with human immunodeficiency virus
including acquired immunodeficiency syndrome, two years after a positive test for infection with
human immunodeficiency virus;

3= 5. For all other occupational diseases, two years after a diagnosis of the disease is first
communicated to the employee or within five years from the date of the last injurious exposure
in employment, whichever first occurs.

6. If death results from an occupational disease within any of such periods, the right to
compensation under this chapter shall be barred, unless a claim therefor be filed with the
Commission within three years after such death. The limitations imposed by this section as
amended shall be applicable to occupational diseases contracted before and after July 1, 1962,
and § 9id-8+ 65.2-601 shall not apply to pneumoconiosis. The limitation on time of filing will
cover all occupational diseases except:

"lBjUri8US eJijJ9Sare" as usee m tIHs seetieB aB& m ,~ meaRS aD eJijJ8sare ie tile
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caliSative~ eI St:I€Il disease wIH€& is reasoBaely ealealated te DriBg Em tBe disease ill
questioB. B~oSllFe te tBe eaasative BaarEl ef pBcumoeoniesis Ier RiBety waH sBHts sBaa De
eoae11:lsively presamcel te eoastitute iajurioliS eKf)osure. +Dis limitatioB eB time ef fHiBg will
€iWef all occupational diseases, el:eept
Drafting note: The definition of "injurious exposure" was moved to proposed § 65.2-404 B (§
65.1-50) in an effort to give meaning to its use in that section.

a. Cataract of the eyes due to exposure to the heat and glare of molten glass or to radiant
rays such as infrared;

b. Epitheliomatous cancer or ulceration of the skin or of the corneal surface of the eye due
to pitch, tar, soot, bitumen, anthracene, paraffin, mineral oil or their compounds, products or
residues;

c. Radium disability or disability due to exposure to radioactive substances and X ray;

d. Ulceration due to chrome compound or to caustic chemical acids or alkalies and undulant
fever caused by the industrial slaughtering and processing of livestock and handling of hides;

e. Mesothelioma due to exposure to asbestos;

f. Angiosarcoma of the liver due to vinyl chloride exposure.

B. 1ft~ ease Hi wJHefi. When a claim ·is BeiBg made for benefits for a change of condition
in an occupational disease ,~ is;- aelvaaeiag such as advance from one stage or category to
another 7~ , 2. claim for change in condition must be filed with the Commission within three
years from the date for which compensation was last paid for an earlier stage of the disease,
except that a claim for benefits for a change in condition in asbestosis must be filed within two
years from the date when diagnosis of the advanced stage is first communicated to the
employee and no claim for benefits for an advanced stage of asbestosis shall be denied on the
ground that there has been no subsequent accident. For a first or an advanced stage of
asbestosis or mesothelioma, if the employee is still employed in the employment in which he
was injuriously exposed, the weekly compensation rate shall be based upon the employee'S
weekly wage as of the date of communication of the first or advanced stage of the disease, as
the case may be. If the employee is unemployed, or employed in another employment, the
weekly compensation rate shall be based upon the average weekly wage of a person of the
same or similar grade and character in the same class of employment in which the employee
was injuriously exposed and preferably in the same locality or community on the date of
communication to the employee of the advanced stage of the disease or mesothelioma. The
weekly compensation rates herein provided shall be SUbject to the same maximums and
minimums as provided in §~ 65.2·500 .
Drafting note: "Injurious exposure" definition moved to § 65.2-404B.

§ &&:l-§3. 65.2-407 . Waiver.- A. When an employee or prospective employee, though not
incapacitated for work, is found to be affected by, or susceptible to, a specific occupational
disease he may, subject to the approval of the Iasasm.al Commission, be permitted to waive in
writing compensation for any aggravation of his condition that may result from his working or
continuing to work in the same or similar occupation for the same employer. .

B. The IBSllSkial Commission shall approve a waiver for coal workers pneumoconiosis and
silicosis only when presented with X-ray evidence from a physician qualified in the opinion of
the IBsastHal Commission to make the determination and which demonstrates a positive
diagnosis of the pneumoconiosis or the existence of a lung condition which makes the employee
or prospective employee significantly more susceptible to the pneumoconiosis.

C. In considering approval of a waiver, the Commission may supply any medical evidence to
a disinterested physician for his opinion as to whether the employee is affected by the disease
or has the preexisting condition.

Cbapter 5.
Compensation and Payment Thereof.

Cbapter drafting note: Significant revisions in Chapter 5 include a rearrangement of § 65.1-56
into a tabular format as proposed § 65.2-503; 65.1-65 (compensation to dependents of a deceased
employee) is substantially reorganized as proposed § 65.2-512 for the sake of clarity.

§~ 65.2-500 . Compensation for total incapacity; computation of average wage.- A.
When the incapacity for work resulting from the injury is total, the employer shall pay, or cause
to be paid, as hereinafter provided, to the injured employee during such total incapacity, a
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reekly compensation equal to i6 ~ sixty-six and two--thirds percent of his average weekly
rages, with a minimum not less than 25 percent and a maximum of not more than 100 per cent
If the average weekly wage of the Commonwealth as defined herein. In any event, income
tel'- "';ts shall not exceed the average weekly wage of the injured employee. Any fann employer
~l )ntinues to furnish benefits while the employee is incapacitated, shall be given credit for
ne .. atue of such benefits so furnished when computing the compensation due the employee.

. B. For the purpose of this section the average wage in the Commonwealth shall be
determined by the IadasHial Commission as follows: On or before January 1 of each year, the
total wages , excluding wages of United States Government employees, reported on contribution
reports to the Virginia Employment Commission for the twelve-month period ending the
preceding June thirtieth shall be divided by the average monthly number of insured workers
(determined by dividing the total insured workers reported for that twelve-month period by
twelve). The average annual wage thus obtained shall be divided by fifty-two and the average
weekly wage thus determined rounded to the nearest dollar. The average weekly wage as so
determined shall be applicable for the full period during which income benefits are payable,
when the date of occurrence of injury or of disablement in the case of disease falls within the
year commencing with the July 1, following the date of determination.

C. The minimum or the maximum weekly income benefits shall not be changed for any year
unless the computation herein provided results in an increase or decrease of two dollars or
more, raised to the next even dollar in the level of the minimum or the maximum weekly
income benefits.

D. In no case shall the period covered by such compensation be greater than five hundred
weeks, nor shall the total amount of all compensation exceed the result obtained by multiplying
the average weekly wage of the Commonwealth as defined herein for the applicable year by
five hundred, except that weekly compensation on account of total and permanent incapacity as
defined by t &5.1 58(18) § 65.2·503C shall continue for the lifetime of the injured employee
without limit as to total amount.
Drafting note: Subsection B: It has been the practice for the Virginia Employment Commission,
which calculates the average weekly wage of the Commonwealth, to exclude Federal employees'
wages when making the wage calculation annually. This addition is the result of JLARe
-ecommendattons folloWing its examination of VEe calculations (see HD 68 of 1990).

§ 65.2-501. Incapacity after permanent loss.-Alter compensation has been paid as provided
in § 65.2-503, the employee may, within one year from the date compensation was last due
under this section, me an application for compensation for incapacity to work, subject to the
provisions of §§ 65.2·500 and 65.2-502. Sucb application shall be considered and determined as of
the date incapacity for work actually begins or as of the date ninety days prior to the date of
filing, whichever is later.
Drafting note: Derived from subsection A of fonner § 65.1-56. "Ninety" days inserted to be
consistent with period allowed for retroactive payment upon application for change in condition
(Code § 65.1-99, now § 65.2-708; Rule 13, Rules of the Industrial Commission).

§~ 65.2-502 . Compensation for partial incapacity.-Except as otherwise provided, in §
~ 65.2·503 , when the incapacity for work resulting from the injury is partial, the employer
shall pay, or cause to be paid, as hereinafter provided, to the injured employee during such
incapacity a weekly compensation equal to 86 .3f3 sixty-six and two-thirds percent of the
difference between his average weekly wages before the injury and the average weekly wages
which he is able to earn thereafter, but not more than 100 percent of the average weekly wage
of the Commonwealth as defined in § 8i:-l-M 65.2·500 . In no case shall the period covered by
such compensation be greater than 500 weeks. In case the partial incapacity begins after a
period of total incapacity, the latter period shall be deducted from the maximum period herein
allowed for partial incapacity.

, 6iLI ea.!. CertaiR wages eeBSiserea· eempeRSatieB. AU wages ~ I&f a ~ Bet
eJeeeediag tweBty fear eeBSeea97

•
te m9&tk5, t& aft emple¥ee ~ wile is psysieally \Hia9Ie te~

t& I:Hs pre iojaTY waH Que te a eempea:sable~ aae fiB- ~ is pr9Tlideel W&f%. witffi.a ais
eaf)aeity at a wage~ te er greater tIla& IHs pre iBjary wage s&aa; fer the sale 'PQ~eses m,
86.1 99, Be eeBSidefed eempeasaaeB.
Drafting note: The provisions of this section are incorporated into proposed § 65.2-708.

, 6a.l a6. Gases ill wBie& iB€apaeity sHIl Be deemed t& eeatiBae fEH: perieds speeifiea ill
seetiea; eeHij)eBSatieB. A. Ie eases iaelaaea 9¥ ae feUawiag seaeaale tBe iaeapaeity paymeBt
fer less Hi eae& ease sBaII De deemed le eeBtiBae I&f Ole J}eFieEl sf)eeified aBEl fBe eemf)eBSatisa
59 pakl Ier saeIl ~ sBaH Be as speeiHed tllereia aBG sIlaH Be iB- adaitieB te all etfter
eem~eBSatisB; kswerJer, all award made aBElef: tIlis seetisB, eJ£eeI* feI: eRe maae ~
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saeeivisiofl l8 aereia, sBall Bet~ iRe agg week IH:Im cea~iaee ffi ,~ er ,~ aM
wiH Be ~ at fBe e9acl1:lsion ef. fJaymeats ~ iacapacity te weffi fHIFS\:laBt te , Ga.l a4.
However, compensation awardee p1:lrsaant te fIHs section ma¥ Be pa;taale simultaBeoliSly with
payments awardee feF temt>erary~ iacaf)acity \lBEler § S5.1 55. After compeasatioa Has Beea
~ as providee aercia, tBe emfJleyee may wHkm aBe yew: H=em the Elate comfJeasaaoB was
last &He lHlf!er i:Ilis seeBoo HIe an ap]3licat:ioB fer compensation fef ineaj3acity te~ S\:lsject te
tile pro1Jisians el -it~ ana. 85.1 55.~ afJfJlicatiofl sIiaH Be cOB£iElereEl aBG EletermiBeEl as
ef. tfte eafe iBcapacity flH: wer* actaaHy gegifts er as ef. tile Elate Htty Elays prier te tee~ ef.
fi.HBg; wliielle:;er is later: ATty rcfcrcace t& less ef. a~ member eF J}aFt * tBe aBatomy as
aseEl ffi this seetioB shaH iaehHie permaaeBt less ef tISe ef ~ 006;t memaer * ~ el tBe
anatomy resHltiBg Hem iBftrr;t te tBe ceatral aervoHS system.

h ~ tee lesS ef. a tB1:lffie, simySiK aBEl two tBiras fJerceat ef tBe average weeley wages
EHiRBg~~

~ ~ tfie lesS ef. the Hrst Hfigei=; eammoaly eaHee tee~ Heger; siKty SUt aBEl two tliiras
perccat &f tee a¥erage weeIHy wages &Hf:iBg tllirty five~

& JLei:~~ &i tBe secoBs fiBger, siltty six aBEl twe t-llirEls flerceat &f average weekly wages
EHiRBg~~

4-: ~ t:ae less ef. a~ fiBger, smy six aae twa tBires pereest ef. average weeIHy wages
EHiRBg~~

i: ~ tfie ~ ef a feHrYl fiBger; sORllBoaly eaHe& the liWe fiBger; si-Ey six ase two Mliras
pereeat ef iWerab-e weekly wages &Hf:iBg AAeeB wee&-

i: :;Be less ef iRe Hfst fJlialaege ef. tBe~ er aB¥ fiBger s&aH Be eonsidered te De eEIQaI
t& ~ less ef. oac aaIf ef SHeft tIltim& * fiBger; aBe tfie cempeBSatioa s&aY De Ief OBe kalt &I
tBe flerioEl5 &# t:ime age¥e sf)ecifies.

+: +Be ~ &I fB9fe tBaIl eae pl1alaege sftaH De eoasidcred tee less * the eB:8Te fiBger &r
tellma; sewever, m Be ease ~ tile ameHat reeei7;ee lef meFe thaD eRe Hager exeeee Die
ameast prolAded m tIHs sekcdale Ier iRe ~ ef a IlaB&:

8:~ tile lesS ef a great tee; suay sm ae& twa tllirSs flcreeat * tlle aveFage weelHy wages
6Bfiftg~ weeliS=

9;-~ tBe less ~ 0Be 4H tile tees etfter tIiaH a great tee; sURy six aee twethirds fJerscat &I
tIie average wcekly wages 6Bfiftg tea wee6-

~ +Be less ef tee H£S£ f)l1alaege ej aBY tee sBiHl De €oBSiaered te De eEIQaI- te t:Be less ef
.aBe lia1f at: saeIi tee aM tile esmpeasaaoB s8aH De IeF aae kalt ef tee periods ef time aBes;e
~eeifiea.

He: *Be less ef IR8fe aaa &Be plialaage s&aa Be seB5iElereE1 as tile less ~ tile emife tee:

~ ~ ~ Jess eI a ftaeEI; my sil: &BEl twotliifds pereeBt ef ~ a::eFage wee~' wages
EHiRBg liD wee6-

-1& ~ tile lesS &f 8ft aHB; silRy sil: aae twe tIlirEis perseat ef tI!e average weekly wages
EHiRBg ~ weeI£S:

.J.4: ~ tile less ef a teet; siKty sHe aBEl twe EliiRls f)erceBt el al}crage wecIHy wages EkH=iftg
m wee6-

~ 1'* tee less 4H a leg; sixty SB: aBEl· f\v9 tftirE1s pereeat ef. a-¥erage weekly wages &Hf:iBg m
wee6-

!-i: I'ef: t&e permaaeftt tetal less &f tile ¥isieB ef 8ft~ si-Kty six aB6 fwe tlliFE15 pereeat ef
tBe a'JcFage weekly wages 6Bfiftg ~~ aBEl Ier tee permaBeBt~ less 9# tile ¥isieB: ef
ail~ tee pcrsemage el 100 weelis e«:tai:.ra:leBt t& tee pereea~e ef tile ¥isiea se permaaeat:ly
lest:-

~ liar ate pcaaaaeBtteml less &# tile lieariag ef. as ear, smy six aBe twe tIlirEis pcreeat ef
~ aTJeFage weekly wages 6Bfiftg fift;t~ aae fet: t&e pcrmaseBt~ less ef ate aeariag

.ef. aD ear; tBe flereeBt3ge ef Hf.ty~ eqHir;aleBt t& tae perceatage ef tile aeariBg 56
peFfB8aeafly Jest:
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!& +lie lesS el Beth Qaftds; Beta aRBS; eetil feet; getIl legs 9f= Beth eyes; 9f= aay tw& t:B:ereof,
:Ii t&e same accident, er aD iajm=y feJ: all tlradieal pa~oses r-esultiag ill tetal f)aralysis as
jetermiBee ~ tBe Commission &aseQ 00 medical Mideace, ef aB: iajm=y to tI:le &raiB wI1ieb: is se
~ as t& reader tee em,loyee ,ermaBently uBemployahle Hi~ empleymeBt, snaH
ef .}Ute teffil aBEl flermaneBt iBeapaeity, ie he eem,eBSatee aeeerdiBg t& tBe flrovisioes ef ,
&&. .A~

. -t9: ~ severely marlEed disfigurement ef: tBe gedy resultiag frem an iajm=y Bet ageVe
mentioBed Hi tIHs seeBea, saRysi:x aB& twotairds pereeat ef t:Be a!,erage week:ly wages Bet
eJEceeeliag sHay weelEs;

. ~ ~ tBe paeameeoBioses, iaeluding eat Bet limited t& silieesis, asaestesis, Eeal miner's
paeumeeeaiesis aae ayssiBosis, meeieally eeteABieeel t& Be ill tBe:

Hrst stage; siHr six aaQ twe t:l:lirEis perceat ef tBe average weelGy wages~ fHt:y weelEs;

Seeoael stage; siny six aBEl two thirds percent ef tBe average weekly wages.~~ wee~.

+ftif.El stage; smy sUr aae twe tBirEls perceRt ef ~ a\1erage weekly wages~~ weelEs;

1ft eeBSt:Faiag tms seeioB t:fte perma:aeBt less of tile use at a memller sllaH Be B:eIe:
eijuivaleBt i9 tI!e less ef. SQ€& memBer aaa ~ tee permaaeBt paHialless er ~ ef: use ef: a
member eompeasatioa may De pFOpertioaately awarded.

=Ble weeIay eempeasatioB f)aymeBts referree te Hi ais semos sBall all Be satiject ie the
same limitatioas as fa mamma aBEl miBima as set eat i& , 8a.154.
Drafting note: The provisions of this section have been revised and rearranged in tabular format
in proposed § 65.2-503.

§ 65.2-503. Permanent loss.-A. Compensation for permanent partial and permanent total loss
and disfigurement shall be awarded as provided in this section.

B. The following losses shall be compensated for the period specified at the rate of sixty-six
'ld two-thirds percent of the average weekly wage:

Loss Compensation Period
1 . Thumb. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 60 weeks.
2. First finger (index finger) 35 weeks.
3. Second finger 30 weeks.
4. Third finger 20 weeks.
5. Fourth finger (little finger) 15 weeks.
6. First phalanx of the thumb or any

finger one -hal f
compensation
for loss of
entire thumb or
finger.

The los; of more than one phalanx of a thumb or finger is deemed the loss of the entire
thumb or finger. Amounts received for loss of more than one finger shall not exceed
compensation provided for the loss of a hand.

7. Grea t toe 30 weeks.
B. A toe other than a great toe 10 weeks.
9. First phalanx of any toe one-half

compensation
for loss of
entire toe.

The los.~ of more than one phalanx of a toe is deemed the loss of the entire toe.
10. Hand 150 weeks.
11. Arm 200 weeks.
12. Foot 125 weeks.
13. Leg 175 weeks.
14. Permanent total loss of the vision of

an eye 100 weeks.
15. Permanent total loss of hearing of an

ear' . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 50 weeks.
16. Severely marked disfigurement of the body

resulting from an injury not otherwise
compensated by this section ... not exceeding 60 weeks.
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17. Pneumonconiosis, including but not
limited to silicosis and asbestosis,
medically determined to be in the

(a). First stage " , 50 weeks.
(b) . Second stage 100 weeks.
(c). Third stage 300 weeks.

18. Byssinosi s - " 50 weeks.

C. Compensation shall be awarded pursuant to § 65.2-500 for permanent and total incapacity
when there is:

1. Loss of both hands, both arms, both feet, both legs or both eyes, or any two taereot, in
the same accident; or

2. Injury for all practical purposes resulting in total paralysis, as determined by the
Commission based on medical evidence; or

3. Injury to the brain which is so severe as to render the employee permanently
unemployable in gainful employment.

D. In construing this section, the permanent loss of the use of a member shall be equivalent
to the loss of such member and for the permanent partial loss or loss of use of a member
compensation may be proportionately awarded. Compensation shall also be awarded
proportionately for partial loss of vision or hearing.

E. Except as provided in subsection C and subdivision F 2 of this section, the weekly
compensation payments referred to in this section shall all be SUbject to the same limitations, as
to maximum and minimum as set out in § 65.2-500.

F. 1. Compensation awarded pursuant to this section shall be in addition to all other
compensation and shall be payable after payments for temporary total incapacity pursuant to §
65.2-500.

2. Compensation pursuant to this section may be paid simultaneously with payments for
partial incapacity pursuant to § 65.2-502.
Drafting note: The schedule of payments for permanent loss has been revised for clarification.
Language regarding payment for incapacity after payment for scheduled loss has been deleted
and placed in a new section (§ 65.2-501). Byssinosis is added to the scheduled compensation
category and is no longer treated as a pneumoconiosis. The Industrial Commissioners stated that
byssinosis is not a type of pneumoconiosis and is, therefore, not ratable according to the
Pneumoconioses Guide. There is a guide for medically determining whether byssinosis is
irreversible, called the Schilling Index. A determination of permanent irreversible byssinosis
would qualify a worker fOT permanent partial incapacity. U byssinosis were a pneumoconiosis,
the worker would be entitled to 50 weeks of compensation. After payment of this amount the
worker would then be entitled under former Code § 65.1·56 (now § 65.2·503) to apply for
additional compensation if there were disability for work and wage loss.

§ Sa.! 5&.1 65.2-504 . Compensation for ~lisability from coal worker's 'pneumoconiosis;
insurance of coal operator.- NetwitksmBdiBg~~ pfe'.tisieBS ie tQis Mtt ea aee aItef~
-I;~ 9f aRY eseRdeEl Gate allewed fer.~ weFkefS' eempeasatieR laws i& eempfjT wH& ifie
staBdards imp9seEl 9¥ tBe~ States DepanmeRt eI I:ageF aetiBg \lBdeF ~ pF91A5iees eI~
4; paR G; seaies ~ -Eat * PaeHe~~ -QBe~ PedeFel Gael MiRe HeaI!& eM~
Aef7 aBEl aftY sahseEIHeRt ameaEimems ~eFete, A. Affsj An employee Ila¥ieg a eIaim eligible for
an award for coal worker's pneumoconiosis benefits shall be compensated according to the
following schedule: .
Drafting note: The language stricken in this section is transitional language related to Virginia'S
'tmplementatton of provisions of the Federal "black lung act" The language is no longer deemed
essential to the operation of this section. Identical language is stricken in proposed §§ 65.2-513,
514, and 519.

t+t 1. For first stage coal worker's pneumoconiosis medically determined from radiographic
evidence and classified under International Labour Office Classification of Radiographs of the
Pneumonconiosis (1980) where there is no present impairment for work, ii ~ sixty~ix and
two-thirds percent of the average weekly wage during the three years prior to the filing date,
for fifty weeks, up to 100 percent of the average weekly wage of the Commonwealth as defined
in §~ 65.2-500 .

~ 2. For second stage coal worker's pneumoconiosis medically determined from
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radiographic evidence and classified under International Labour Office Classification of
Radiographs of the Pneumonconiosis (1980) where there is no present impairment for work 66
m sixty-six and two-thirds percent of the average weekly wages for 100 weeks, up to 100
nercent of the average weekly wage of the Commonwealth as defined in § ea.1 54 65.2-500 .

) f3t 3. For third stage coal worker's pneumoconiosis medically determined from radiographic
evidence and classified under International Labour Office Classification of Radiographs of the
Pneumonconiosis (1980) and involving progressive massive fibrosis or medically classified as
being At B or C under the International Labour Office (hereafter referred to as LL.O.)
classifications but where there is no apparent impairment for work, 9i 3f3- sixty-six and
two-thirds percent of the average weekly wages, for 300 weeks, up to 100 percent of the average
weekly wage of the Commonwealth as defined in §~ 65.2-500 .

f4t 4. For coal worker's pneumoconiosis medically determined to be A, B or C under the
I.L.O. classifications or which involves progressive massive fibrosis, or for any stage of coal
worker's pneumoconiosis when it is accompanied by sufficient pulmonary function loss as shown
by approved medical tests and standards to render an employee totally unable to do manual
labor in a dusty environment, and the employee is instructed by competent medical authority not
to attempt to do work in any mine or dusty environment and if he is in fact not working, it
shall be deemed that he has a permanent disability and he shall receive i& U6 sixty-six and
two-thirds percent of his average weekly wages, during the three years prior to the date of filing
of the claim, up to 100 percent of the average weekly wage of the Commonwealth as defined in
§ fULl 54 65.2-500 for his lifetime without limit as to the total amount.

B. In any case where partial disability as mentioned in subsection A of this section later
results in total disability, the employer shall receive credit on any permanent disability payments
by being allowed to deduct twenty-rive percent of each weekly payment until payments for
partial disability hereunder have been fully accounted for.

C. In any case where there is a question of whether a claimant with pneumoconiosis is
suffering from coal worker's pneumoconiosis or from some other type of pneumoconiosis such as
silicosis it shall be conclusively presumed that he is suffering from coal worker's pneumoconiosis
if he has had injurious exposure to coal dust.

D. In the event that any coal operator wishes to insure himself under standard workers'
compensation insurance rather than be self-insured against the risks and liabilities imposed by
this section, or by § 85.1 e5.1 65.2-513 , any such insurance issued in this Commonwealth
covering such risks shall be rated separately for premium purposes and shall not affect workers'
compensation rates for any other employers not exposed to such risks.
Drafting note: The General Assembly, in the 1990 Session, revised this section to be consistent
with staged awards for pneumoconiosis as set forth in former § 65.1-56 (now § 65.2-503). The
language eliminated is not necessary because it was transitional language tied to state
implementation of the Federal "Black Lung" Act

, 85.1 &7:. Repealed ~ Aets .J.983; e:~

§ 65.1 &8 65.2-505 . Successive injuries in different employments; injury to employee with
disability.-If an employee has a permanent disability or has sustained a permanent injury in
service in the armed forces of the United States or in another employment other than that in
which he receives a subsequent permanent injury by accident, such as specified in § iid-&i
65.2-503 , he shall be entitled to compensation only for the degree of incapacity Which would
have resulted from the later accident if the earlier disability or injury had not existed.

§ 69.159 65.2-506 . Compensation after second injury in same employment-If an employee
receives an injury for which compensation is payable while he is still receiving or entitled to

-compensation for a previous injury in the same employment, he shall not at the same time be
entitled to compensation for both injuries, but if be is, at the time of the second injury,
receiving compensation under the provisions of § ea.l 5e 65.2·503 , payments of compensation
thereunder shall be suspended during the period compensation is paid on account of the second
injury, and after the termination of payments of compensation for the second injury payments on
account of the first injury shall be resumed and continued until the entire amount originally
awarded has been paid. But if, at the time of the second injury, he is receiving compensation
under the provisions of § 6Y-5& ·65.2-502 , then no compensation shall be payable on account of
the first injury dunng the period he receives compensation for the second injury.

§ ~ 65.2-507 . Same; when both injuries permanent.-If an employee receives a
permanent injury as specified in § iid-&i 65.2-503 , after having sustained another permanent
injury in the same employment, he shall be entitled to compensation for both injuries, but the
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total compensation shall be paid by extending the period and not by increasing the amount of
weekly compensation.

§ 63.1 61 65.2·508 . Foreign injuries.- A. When an accident happens while the employee is
employed .elsewhere than in this Commonwealth which would entitle him or his dependents to
compensation if it had happened in this Commonwealth, the employee or his dependents shall be
entitled to compensation, if:

ID 1. The contract of employment was made in this Commonwealth; and

~ 2. The employer'S place of business is in this Commonwealth;

~ Ref)ealed.

Provided the contract of employment was not expressly for service exclusively outside of the
Commonwealth.

B. But if an employee shall receive compensation or damages under the laws of any other
state, nothing herein contained shall be construed so as to permit a total compensation for the
same injury greater than is provided for in this Act.

§ 86.1 62 65.2-509 . Commencement of compensation.-No compensation shall be allowed for
the first seven calendar days of incapacity resulting from an injury except the benefits provided
for in §~ 65.2-603 ; but if incapacity extends beyond that period compensation shall
commence with tne eighth day of disability. If, however, such incapacity shall continue for a
period of more liJan three weeks, then compensation shall be allowed from the first day of such
incapacity.

§ 8a.163 65.2-510 . Refusal of employment-If an injured employee refuses employment
procured for him suitable to his capacity, he shall Bet- only be entitled to aB¥ c9m,eB5ati:8B at
aBY time the benefits provided for in § 65.2-603 during the continuance of such refusal, unless in
the opinion of the lREh:lstrial Commission such refusal was justified.
Drafting note: The section was revised to clarify that medical benefits are retained by an
injured employee who refuses selective employment This is consistent with Commission and
court interpretations now in effect

§ 85.1 64 65.2-511 . Compensation to employee'S distributees upon his death from any other
cause.-When an employee receives or is entitled to compensation under this Act for an injury
covered by §~ 65.2~503 and dies from aB¥ EM:gel: a cause other than the injury for which
he was entitled to compensation, payment of the unpaid balance of compensation shall be made
to his statutory Elistrieatees, depeBseBt Up&B aim ~ SQf)P8Ft dependents under this chapter , in
lieu of the compensation the employee would have been entitled to had he lived. But if the
death is due to a cause that is compensable under this Act and the dependents of such
employee are awarded compensation therefor, all right to unpaid compensation provided by this
section shall eease aM deteRBiBe terminate .
Drafting note: Rewritten for clarification.

t 85.1 i5. Gem,essatisa te eepeBselMs eI empleyee liiIIeEl. If~ resaIis H=em tile eeeideBt
wHIH& Biae ~ tBe empleyer sMa ~ &f eaase i& Be ,ai6; SBBjea, a9we~er, te tAe
f)re'l4sieBS eI tb:e Mb:eF see89BS ef tIHs Aet ift eee eI tile metBeEis aefeigafteF fJFer-rides, fe tee
ElepeBdeBts eI iIie empleyee wAelI¥ depeaseBt~ tis eamiags ~SUPP8rt at tBe time 9f. ae
accideBt a wee1£ly pa-ymeBt~ t& _ iAiMs e# &is average weelH3T wages; 9tH Bet mere t:Ilaft
+99 persest &f. tBe 8Zwlerage weekly wage ef tBe CemIB:9llweaIdl as defiBee i& t Sa.! 54 B9f less
tB:aB ~ ,eFseBt &f iDe ar:eI=age wee1£l3r wage as defiBed tIlet=eiB teF a peFieQ eI 4Q9 weeks Rem
tBe Elate &f the iBjtify; II&We:'}er, Dl:ese depeBdeBts speeifies m sabsiv4siaBS f»; ~ aB&~ &I t
~ shall he ~ a weekly paymeBt eEI68l te twa tIlirEis eI t&e empleyee's a?/eFage week:ly
-wages; Ht Bel mer-e t&a& ~ perceet &f t.ae 8'}erage weelHy wage ef tile CammeR:we8Wi as
defiaee Hi i 6i:-H4 B6F less t&a& ~ pereeat ef tee aFJerage week:ly wage as eefiBee tRereia ~
a peFieQ ef iQ9 weeks~ tBe~ &f. tBe~ 1& aeeiBaB t:Be depeBdeBfS sIlaH aIse Feeei'/e
&QFiaI eJlPeases Bet eileeeEliag $3;900 aBEl reasesaele traBSP8rtati9B e~eB5es ~ ~ deceased
Bet eileeediag~ If tile empleyee~ ElepeBseas eeI¥~ de,eBseBt \I:peft INs eamiags
19F sappert at t&e t:ime eI tBe~ Q:e weekly c9mpessati9B t& &e~ as alefe5aiEi, sB:all
~~ same pHJpeftisB eI iDe weeIYy paymeBts fer ~ eeBefit eI pefSeBS wAelI¥ EiepeBdeat
as tBe~ eI~ depeBseaey 8eafs t& tetal depeBdeBey. WBe& week~s fJaymeBs Qa¥e
geea ma6e te aa iaj\lfed eIRPlayee BefeFe &is eeatB:; ae eeIBfJeesaB9B te defJeBEleBt5 sII:aII BegiR
H=em tee Qate &f ae last 9f. sae9: pa;rmeats eat s&aII Bet eeRaae meFe tB:a& 409 weNs H:em t;Re
6i*e &f ae iBjury eJEeef* t& tBese Elepeadeats specified is saeElivisien5 .at; ~ aM ~ &I t
65.1 66, te wBem eelBpessatieB sBaH Bet eeBtiaae mere EJi.aft ~ weeks H:em tBe date &f. tBe
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~
rafting note: The provisions of this section have been reorganized in proposed § 65.2-512.

" 'i5.2-512. Compensation to dependents of an employee killed; burial expenses.-A. If death
e~ ) from the accident within nine years, the employer shall pay, or cause to be paid,
'onJjJc:msation in weekly payments equal to sixty-six and two-thirds percent of the employee's
iversg» weekly wages, but not more than 100 percent of the average weekly wage of the
;ommonweaIth as defined in § 65.2-500 nor less than twenty.five percent of the average weekly
l1age as defined therein:

1. To those persons presumed to be wholly dependent upon the deceased employee as set
forth in § 65.2-515Al, 2, and 3, for a period of 500 weeks from the date of injury.

2. If there are no total dependents pursuant to § 65.2-515Al, 2, or 3, to those persons
presumed to be wholly dependent as set forth in § 65.2-515A4, and to those determined to be
wholly dependent in fact for a period of 400 weeks from the date of injury.

3. If there are no total dependents, to partial dependents in fact, for a period of 400 weeks
from the date of injury.

B. The employer shall also pay burial expenses not exceeding $3,000 and reasonable
transportation expenses for the deceased not exceeding $500.

C. Benefits shall be divided equally among total dependents, to the exclusion of partial
dependents. If there are no total dependents, benefits shall be divided among partial dependents
according to the dependency of each upon the earnings of the employee at the time of the
injury, in the proportion that partial dependency bears to total dependency.

D. If benefits are terminated as to any member of a class herein, that member's share shall
be divided among the remaining members of the class proportionately according to their
dependency.

E. When weekly payments have been made to an injured employee before his death, the
smpeasetioa to dependents shall begin from the date of the last of such payments but shall not
sutinue for a period longer than specified in subsection A of this section.

Drafting note: Blends and rewrites §§ 65.1-65, 65.1--68 and 65.1-70. The Industrial Commission
pointed out that this section does not guarantee payment of 500 weeks compensation to the
persons presumed wholly dependent in paragraph 1, nor does it guarantee 400 weeks to the
dependents in paragraph 2.

§ 66.1 &6.1 65.2-513. Compensation for death from coal worker's pneumoconiosis; determining
whether death was due to pneumoconiosis or any chronic occupational lung disease.
Netw4~BEliag~ etBef: ~rer}isieBS mttHs AEt; ell aBEl after~ l, 19+3; er~ eJHeaElee eate
alleweEl feI: state weFliefS' eeRl~easatieB laws t& eem9rm t& staBElaras ilBf)9Sea 9¥ tee~
States I>e~aHmeBt ef I:ager aeQBg tIBEief: ~F9¥isieBS eI +HIe PJ:;~ c;,. SeeBeB 431- ~ eI PQWie
haw 9H-+3 ~ 1-969 ~deFal ~ MiRe HeaIti1 aeQ ~ ~ aB& ~ subsequeBt
ameasme&ts tkefete, if A. If death results from coal worker's pneumoconiosis or if the employee
was totally disabled by coal worker's pneumoconiosis at the time of his death and claim for
compensation is made within three years after such death the employer shall payor cause to be
paid to the surviving spouse of the deceased employee until his death or remarriage or the
minor dependents of the employee until such minor dependents reach the age of eighteen (or
twenty-three, so long as they remain as full·time students in a generally accredited institution of
learning) or such other legal dependents as the deceased employee might have at the time of
his death for the duration of such dependency, sixty-six and two-thirds percent of the employee'S
average weekly wage during the last three years that he worked in the coal mines, up to 100
percent of the average weekly wage of the Commonwealth as defined in §~ 65.2-500
without any specific limit as to the number of such weeks; provided, however, that any claim
for compensation of an employee who was totally disabled by coal worker's pneumoconiosis at
the time of his death shall be paid only to the extent required by federal law.

B. The Commission shall, by regulation duly drawn and published after notice and hearing,
prescribe standards, not inconsistent with those prescribed by the Secretary of Health, Education
and Welfare under the 1969 Federal Coal Mine Health and safety Act, as amended, for
determining whether- the death or total disability of an employee was due to pneumoconiosis or
any chronic occupational lung disease.

C. In prescribing such standards the following factors shall be included:
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fl+ 1. If an employee who died from a respirable (respiratory) disease was employed for
ten years or more in an environment where he was injuriously exposed to such a disease there
shall be a rebuttable presumption that his disease arose out of such employment, or if he
became totally disabled from coal worker's pneumoconiosis or if such disease significantly
contributed to his death or disability there shall be a rebuttable presumption that his death or
disability was due to such disease.

~ 2. Where there is clear evidence of exposure to an occupational lung disease, the
Commission may make its determination whether compensation is payable to the dependents
based on the description of the employee'S symptoms, X rays, and fer other competent medical
evidence, and the opinion of experts as to whether those symptoms reasonably described the
symptoms of such an occupational disease.

t31- 3. The statement as to the cause of death on a death certificate may be considered as
evidence in any such cases but shall not be controlling on the Commission's findings. The
Commission may also, by regulation establish standards, not inconsistent with those prescribed by
the Secretary of Labor under the 1969 Federal Coal Mine Health and safety Act as amended,
for apportioning liability for benefits under this section and under § 65.1 aG.1 t4t 65.2-504A4
among more than one operator, where such apportionment is appropriate; provided that no
apportionment shall operate to deprive an employee of the full benefits due him under this Act.
Drafting note: The language stricken in this section is transitional language related to Virginia's
implementation of provisions of the Federal "black lung act." The language is no longer deemed
essential to the operation of this section. Identical language is stricken in proposed §§ 65.2-504,
514, and 519.

§ 88.1 88.2 65.2-514 . Special provisions for coal worker's pneumoconiosis claims for total
disability aad+ or death.- Net:wHftstaasiag aB;t~ ,re,.isieas Hi tms Aet; ea aBEl afteI: .J.aI¥ l;
m& 9f aB;t eiHeBElee date allewed f&!: state werliep,;' eempeasaa9n laws te eenferm te
sQmaard6 i~esee ~ tile~~ Def)ar-tmeat &f. i::aBef UBEler the~ P:eEle~ (;eal. MiRe
Health aM SaIetY AS as ameaded, iB In the case of claims for death or total disability under
§§ 8a.l a6.1 f4t 65.2-504A4 aBEI+ or Sa.1 Sa.1 65.2-513, the following matters shall be required or
effective only to the extent that they are allowed by the 1969 Federal Coal Mine Health and
Safety Act as amended and the regulations issued thereunder: .

at 1. Notice to the employer under §~ 65.2-405 ;

~ 2. Any limitation for the filing of a claim for benefits for death or total disability under
§§ 8e.1 e2 aae 6Y-3+ 65.2-406 and 65.2-601 ;

t31- 3. Waivers as provided under §~ 65.2-407 ;

f47 4. SeWements agreed to, or allowed, or granted under § iid-4i 65.2-701 ; and

. ~ 5. The right of an employer to refuse employment to an applicant or to discharge a
claimant because he bas or is susceptible to coal worker's pneumoconiosis.
DrattiIJg note: The Ianguage stricken in this section is transitional language related to Virginia's
implementation of provisioDS of the Federal ublack lung act" The language is no longer deemed
essential to the operation of this section. Identical language is stricken in proposed §§ 65.2-504,
513 and 519.

§ ei:-I-i& 65.2·515 . Persons conclusively presumed to be wholly dependent.- A. The
following persons shall be conclusively presumed to be dependents wholly dependent for support
upon the deceased employee:

at 1. A wife upon a husband whom she had not voluntarily deserted or abandoned at the
time of the accident or with whom she lived at the time of his accident, if she is then actually
dependent upon him.

at 2. A husband upon a wife whom he had not voluntarily deserted at the time of the
accident or with whom he lived at the time of her accident if he is then actually dependent
upon her.

tat 3. A child under the age of eighteen upon a parent and a child over such age if
physically or mentally incapacitated from earning a livelihood or a child under the age of
twenty-three if enrolled as a full-time student in any accredited educational institution.

te- 4. Parents in destitute circumstances, provided there be no total dependents pursuant to
other provisions of this section.
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B. As used in this section, the term "child" shall include a stepchild, a legally adopted chua,
iosthumous child, and an acknowledged illegitimate child, but shall not include a married
Id: and the te-m "parent" shall include stepparents and parents by adoption.

. »-6+ 65.2·516 . Other cases of dependency.-In all other cases questions of dependency
w~ ..e or in part shall be determined in accordance with the facts as the facts are at the

ne of the accident; but no allowance shall be made for any payment made in lieu of board
ld. lodging or services and no compensation shall be allowed unless the dependency existed for
period of three months or more prior to the accident.

i 65.168. I>ivisiea ~ there is mere taaa eae aepeBaeBt. If tBere is meFe taaB: aBe
~~ defleaEleBt, tHe~ aegefit shaH Be dh'idea ameDg t:BeHr, aBtl peFSens parlly
epeaeleBt; if aB;1; shaH reeei:ve 00~ t:Bereef. If tfteFe is Be eee~ eepeBdeat aM mere
aaa eae persoo tlartially depeaseEt, tae 6eata eeaefit sBaH Be diTJ-iEleEl ame&g them aeeerdiag te
he relatiTJe~ * taeir defJeaeeBsy.
Drafting note: The provisions of this section have been incorporated into proposed § 65.2~512.

§ 6Y-69 65.2-517 . Termination of dependency.-For the purpose of this Act the dependence
of a widow or widower of a deceased employee shall terminate with death or remarriage, and
the amount to be theretofore received by him or her shall be divided among the children or
other dependents in the proportion of which they are receiving compensation, and the
dependence of a child or any minor dependent except a child or minor dependent physically or
mentally incapacitated from earning a livelihood, or a full-time student, as defined in §~
~ 65.2·515 , shall terminate with the attainment of eighteen years of age.

i 65.1 79. Bafi.at aae traDSf)artatien elEf)eRSes wBea B:& eefJeaselHs. Y t:Be Eleeeasee
eHlf)leyee leaves De def)eaeleBts, t&e elBflleyer sBail~ tile &aHal ~eBSes &f. tee aeeeases, Ret
t& exeeea $3;QOO aae Hi ae6itis9 reaseaaale b=aas~enaaeB ex:peases fer tee aeeeases Bet
exeeeeiag $5QQ.:
Drafting note: The provisions of this section have been incorporated into proposed § 65.2-512.

§~ 65.2-518 . Limitation upon total compensation.-The total compensation payable
under this Act shall in no case exceed the result obtained by multiplying the average weekly
wage of the Commonwealth as defined in § 6a.1 54 65.2-500 for the applicable year by 500,

zept in cases of total permanent incapacity as defined in §~ f.l8t- 65.2-503 and in cases
. permanent disability under § S5.1 a8.1 f4t 65.2-504A4 and death from coal worker's

pneumoconiosis under § 85.1 65.1 65.2-513. .

§ 6§.1 71.1 65.2-519 . When limitations inapplicable to injuries arising out of
pneumoconiosis.- N&twitllstaBc:Heg an;t &tBer fJrevisieRS Hi~ Aet; 9fl aae alter JaBBary l;~
er aBY eHeaseEl time alleweEl iei: state werkers' c9HlpeasatieR laws t& cemply wH& tile staRElares
imf)9seel &;t tile Yftite6. States DepaFtmeBt ef I:aeer ae&Bg tlB6er tile f)F9r.TisieRS ef +HIe I¥;~
b; seetieR~ -fat ef~ l:aw~ -«Be 19i9 Federal Geal Mi-Be~ aM~~ aM
aBY Sl:lBsequeBt ameBElmeBfs taereta, tBe The limitations as to the maximum periods and
maximum total amounts listed in §§ 65.1 54, S8.1 Sa aM Si:Hl- 65.2-500, 65.2-512, and 65.2-518
shall not apply to injuries arising out of pneumoconiosis.
Drafting note: The language stricken in this section is transitional langUage related to Virginia's
implementation of provisions of the Federal "black lung act." The language is no longer deemed
essential to the operation of this section. Identical language is stricken in proposed §§ 65.2-504,
513, and 514.

§~ 65.2-520 . Voluntary payment by employer.-Any payments made by the employer
to the injured employee during the period of his disability, or to his dependents, which by the
terms of this Act were not due and payable when made, may, subject to the approval of the
Iaeastrial Commission, be deducted from the amount to be paid as compensation; provided, that
in the case of disability such deductions shall be made by shortening the period during which
compensation must be paid and not by reducing the amount of the weekly payment.

§ 6a.! 73 65.2-521 . Time of payment.-The IeElastrial Commission, upon application of either
party, may, in its discretion, having regard to the welfare of the employee and the convenience
of the employer, authorize compensation to be paid bi-weekly, monthly or quarterly instead of
weekly.
Drafting note: The addition of Ubi-weekly" to the description of authorized means of paying
compensation codtnes existing practice.

§~ 65.2·522 . Lump-sum payments generally.- WlleBe\tter aR7 weekly f)a-ymeat Bas geeft
eeeHBl:leEl fer net less tIla& sHf weeks; tile liaBility tllereler may; ill uauSlial eases; Wfteft When
the parties agree and the Iadastrial Commission deems it to be to the best interests of the
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employee or his dependents, or when it Will prevent undue hardships on the employer, or his
insurance carrier, without prejudicing the interests of the employee or his dependents, liability
for compensation may be redeemed, in whole or in part, ~ tee through payment by the
employer of a lump sum which shall be fixed by the Commission, but in no case shall the sum

-awarded be less than a sum equal to the present value of future compensation payments
commuted, computed at four f)eF eeattim percent true discount compounded annually. ~
preb8eilUy e# tIie 6eatli ef tee isjered efaf)leyee 6f &is sarviviBg spease sB.aH Be aetermiaee ift
aeeeraaee wHQ ~ Amerieaa ~erieBee ~ &f Mertality * tIleH= eEiaivaleBt; aBQ ~
preeability e# remarriage ef tae sBrviviBg spease skaY Be eetermiaea Hi aeeereaaee ~ !Be
Remarriage~ &i ae~~ IBSBFaBee IBS£.iHitiaB. =Ale prasaeility eI tAe kappe8iag &f
a&¥ ~ e9aBsgesey afieeBBg tee am9Hst 6f Elurati9B ef tAe e9mpeasat4eB sBaH Be
aisreg&fsea.
Drafting note: The Industrial Commission recommended that the mortality and remarriage table
reference be eliminated due to difficulty in determining present value from the sources
mentioned (Present Value Annuity Table set forth at § 55-269.1).

§ 86.1 76 65.2-523 . Lump-sum payments to trustees.-Whenever the lBElQStrial Commission
deems it expedient, any lump sum subject to the provisions of § i&d-+4 65.2-522 shall be paid by
the employer to some suitable person or corporation appointed by the circuit er eerperatien
court in the county or city wherein the accident occurred, or by such other circuit er
eeff9f&ti9B court as may be designated by the IBeustrial Commission as more compatible with
the interests and convenience of the beneficiaries, as trustee or guardian, to administer the same
for the benefit of the person entitled hereto in the manner provided by the Commission. The
receipt of such trustee for the amount as paid shall discharge the employer or anyone else who
is liable therefor.
Drafting note: Rt."~:erence to "corporation court" is stricken here and elsewhere in the revision to
delete an obsolete reference; there are currently no corporation courts.

§ 6&.1 +a.l 65.2-524 . Failure to pay compensation within two weeks after it becomes due.-If
any payment is not paid within two weeks after it becomes due, there shall be added to such
unpaid compensation an amount equal to twenty percent thereof , wBie& sBaIl ge paiEl at t&e
same Bme as; eat is: additi9B t& SUE& eelBpeasat:i9B,~ t&e empleyer is Bet re(fQireEi te make
suell ,a~e&t w&e& 6Qe aeeerEliag te tee pr9TJisi9&S e# tIHs Aet .
Drafting note: Elimination of unnecessary language. Code § 65.2-706 provides for suspension of
award upon appeal.

§ 8a.176 65.2-525 . Who may receive payment and receipt therefor.- A. Whenever payment
of compensation is made to a surviving spouse for his use, or for his use and the use of a
minor child or children, the written receipt thereof of such surviving spouse shall acquit the
employer.

B. Whenever payment is made to any person eighteen years of age or over, the written
receipt of such person shall acquit the employer. If a minor shall be entitled to receive a sum
amounting to not more than $300 as compensation for injuries, or as a distributive share by
virtue of this Act, the parent or natural guardian upon whom such minor shall be dependent for
support shall be authorized and empowered to receive and receipt for such moneys to the same
extent as a guardian of the person and property of such minor duly appointed by proper court
and the release or discharge of such parent or natural guardian shall be a full and complete
discharge of all claims or demands of such minor thereunder.

C. Whenever any payment of over $300 is due to a minor or to a mentally incompetent
adult the same shall be made to the guardian of the property of such minor or the guardian or
committee of such mentally incompetent adult or, if there be none, to some suitable person or
corporation appointed by the circuit 91= eerper-aties court 91= tile jQdge t.Jiereef iB vaeatieB as a
trustee, and the receipt of such trustee shall acquit the employer.
Drafting note: Obsolete references to "corporation court" are deleted.

§ 68.1 77 65.2-526 . Payment to junior dependents in good faith.-Payment of death benefits
by an employer in good faith to a dependent subsequent in right to another or other dependents
shall protect and discharge the employer unless and until such dependent or dependents prior in
right shall have given him notice of his or their claim. In case the employer is in doubt as to
the respective rights of rival claimants he may apply to the IaelJStrial Commission to decide
between them.

§ 8a.178 65.2-527 . When employee's rights exercised by guardian, trustee or committee.-If
an injured employee is mentally incompetent or is under eighteen years of age at the time when
any right or privilege accrues to him under this Act, his guardian, trustee or committee may in
his behalf claim and exercise such right or privilege.
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§~ 65.2·528 . Time limitations on persons under disability.-No limitation of time
rided in this Act for the giving of notice or making claim under this Act shall run against
person who is mentally incompetent or a miBaJ: eepeaeeat under eighteen years of age, so
~r has no guardian. trustee or committee.
itu. 'note: Clarification. As stated, a statute of limitations is tolled until any minor reaches

18,-'unless he has a court-appointed personal representative.

§ 6Y-8G- 65.2-529 . Joint service.-Whenever any employee for whose injury or death
npensation is payable under this Act shall at the time of the injury be in the joint service of
D or more employers subject to this Act, such employers shall contribute to the payment of
:11 compensation in proportion to their wage liability to such employee; provided, however,
it nothing in this section shall prevent any reasonable arrangement between such employers
r a different distribution as between themselves of the ultimate burden of compensation.

§ 6Y-8l- 65.2-530 . Preferences and priorities.-All rights of compensation granted by this
ct shall have the same preference or priority for the whole thereof against the assets of the
nployer as is allowed by law for any unpaid wages for labor.

§~ 65.2·531 . Assignments of compensation; exemption from creditors' claims.-A. No
laim for compensation under this Act shall be assignable. All compensation and claims therefor
hall be exempt from all claims of creditors, even if the compensation is used for purchase of
hares in a credit union, or deposited into an account with a financial institution or other
irganization accepting deposits and is thereby commingled with other funds. Compensation paid
mder § 65.154 aBEl ; 8i:l-SS 65.2-500 and 65.2-502 shall be SUbject to claims for spousal and
:hild support subject to the same exemptions allowed for earnings in § 34·29.

B. Upon an order of garnishment, attachment or other levy addressed to a financial
institution in which the principal defendant claims to have exempt funds hereunder, the principal
defendant may file an answer asserting the exemption hereunder. From the time of service of
such garnishment, attachment or levy, the financial institution, until further order of the court,
shall hold the amount SUbject to such garnishment, attachment or levy, or such lesser amount or
sum as it may have, Which amount shall be set forth in its answer. It shall hold such amount
fr&ao of any person drawing against such funds whether by check against such account or
f wise. The financial institution shall be subject to such further order or SUbpoena for
a; _Jvery of its records, for which it shall be entitled an order or agreement for compensation
for the expense of such service, and in a case deemed appropriate to the court by such an
order directing deposit of funds or further security prior to such records being ordered
produced.

Chapter 6.
Notice of Accident; Filing Claims;

Medical Attention and Examination.
Chapter drafting note: The consolidation of §§ 65.1-85 and 65.1-86 into proposed § 65.2-600
generated significant interest during the meetings of the Special Task Force and Code
Commission. The blended section lays out the established 30-day notice rule and the
consequences of an employee's failure to observe it-together with the authority of the
Commission to excuse noncompliance under the circumstances currently outlined in § 65.1-85.
However, the current language of § 65.1-85 provides that pre-notice medical expenses and other
compensation are not payable to the employee in the absence of the employer'S actual
knowledge of the accident, or other factors such as fraud. An initial draft of subsection C in
proposed § 65.2-600 omitted reference to the pre-notice noncoverage provisions of § 65.1.s5.
However, the substance of these provisions were brought back in a revised subsection C that was
narrowly adopted by the Code Commission following extensive discussion and debate at the
Commission's November 20 meeting.

, 6a.l ~§. Netiee e:f aeeieeBt ETJeryiejareEl emflleyee er IHs reElreseBtative shaH
immediately en tBe e€earreBee e:f all aeeiaeBt &f as seea tllereafter as !Jraetical31e gi¥e er €aase
te Be gi¥ea t& tile empleyer ·a written aetiee ef tile aceic!eBt~ aa& the empleyee sftaH. Bet De
eBtitlea t& flilysieaa's fees BeF te as;t e91Bf)ensaQ9B w&ieB: ma;r- Basre accl1:iee~ tBe teRBS~
tIHs Aet jH=ief te tIie gMag e:f sue& aetiEe; UIHess it eafi Be sftewB. that tBe empl9Jjer, ftis ageat
er represeatatiT}e, Baa eewleege e:f !Be aeeieeat * that the~ reftl:liree t& gp;.e sae& aeaee
Qa& Been preTJeBt€e IFem deiBg sa ~ FeaseB ef pI:1ysieal 9f mea:tal iBeapacity * tBe FFaaEl 9F
eeeett e:f same tIHr& pefSeB. Bat Be eempeBSatiea sIlaY Be ~ayal31e QBless saek- written BeBee is
~ wHBi&~~ aftei: tae eeetin:eaee ef t-Re aeeiEleat &F~ \HlIess reasenaele ereuse
is maee t& tI:le satisfaetieB ef tI:le Iaaustrial CemmissieB fer Bet gMag SQ€ft aeQee a&d iBe
Cemmissieo is satislieEl tI:1at tI:1e empleyer Bas Ret &eeB prejl:idieea taerel3y.
Drafting note: The provisions of this section are incorporated into proposed § 65.2-600.
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§ ea.1 88. P'latl:lre el ooti€e;- serviee. The ft9t:iEe f)revideEi in ,~ saaH state iB erEiiBary
langaage the same aoo aaaress el tee em~leyee aa& ~ tfl:Be, J)Iaee; BaB:H:e aftEI eause at the
accieeBt aae 9f t&e resaltiag~ or~ H sBall Be sjgae& by tQe empleyee ~ by a peFS9B
00 his Behalf &F in tee e¥eat ef his aeat& &y aaysBc er mere at his Elef)eaEieBis &F By a peFS9B
ffi: tneff aehalf.

Ne 6efe€t er iaaeearacy ffi tfte ooti€e shaH Be a ~ te eempensatie:e :aaless tBe emflloyer
shaH ~ tQat BAs iBtercst was f)rejl:lc:Ueee thereey aftd. taea ~ t& saea eaeat as tee
i3rej1:lEliec.

SHea B&Qee saaH De gi¥e& f)erssBally t& ~ empleyer er ~ at ms ageats Ype& wMm a
semmens Hi eP;H aeBea may De sePree mHler tee laws ef tlie CemmeBwealth * Hla¥ Be seat By
registereEl Ietfer aElElressed te tee emfJleyer at IHs last eewa resieeBce * f*aee at 9usiBess.
Drafting note: The provisions of this section are incorporated into proposed § 65.2-600.

§ 65.2-600. Notice of accident.-A. Every injured employee or his representative shall
immediately on the occurrence of an accident or as soon thereafter as practicable, give or cause
to be given to the employer a written notice of the accident.

B. The notice shall state the name and address of the employee, the time and place of the
accident, and the nature and cause of the accident and tne injury.

LANGUAGE CONSIDERED: C. Immediate written notice is not required if the employer, his
agent or representative had knowledge of the accident or that the party required to give notice
had been prevented from giving notice by reason of physical or mental incapacity or the fraud
or deceit of som: third person.

LANGUAGE ADOPTED BY CODE COMMISSION: C. The employee shall not be entitled to
physician's fees nor to any compensation which may have accrued under the terms of this Act
prior to the giving of such notice, unless it be shown that the employer, his agent or
representative had knowledge of the accident or that the party required to give notice had been
prevented from giving notice by reason of physical or mental incapacity or the fraud 0.' deceit
of some third person. .

D. No compensation or medical benefit shall be payable unless such written notice is given
within thirty days after the occurrence of the accident or death, unless reasonable excuse is
made to the satisfaction of the Commission for not giving such notice and the Commission is
satisfied that the employer has not been prejudiced thereby.

E. No defect or inaccuracy in the notice shall be a bar to compensation unless the employer
shall prove that his interest was prejudiced thereby and then only to such extent as the
prejudice.

.Drafting note: "Notice" is a common issue in litigation of compensation cases. Former §§ 65.1-85
and 65.1-86 are combined here to clarify the language without changing the effect of the section
as it has been interpreted by the Supreme Court in Game Commission v. Joyce , 147 Va. 89, 136
S.E. 651 (1927); Maryland casualty Co. v. Robinson , 149 Va. 307, 141 S.E. 225 (1928), and
Clinchfield Garbocoal v. Kiser. 139 Va. 451, 124 S.E. 172 (1924). Discussion with ad hoc
committee raised the question as to whether there would be additional substantive change by
elimination of the words "...and the employee shall not be entitled to physician'S fees nor to any
compensation which may have accrued under the terms of this Act prior to giving such notice,
unless it can be shown that the employer, his agent or representative, had knowledge of the
accident or that the party required to give such notice had been prevented from doing so by
reason of physical or mental incapacity or the fraud or deceit of some third person," As
discussed in the chapter note, the Code Commission, in a narrow vote, acted to retain that
language in § 65.2-600 C.

§~ 65.2-601 . Time for filing claim.-The right to compensation under this Act shan be
forever barred, unless a claim be filed with the IaEh:l5tria:l Commission within two years after the
accident. Death benefits payable under this Act shall be payable only if: (i) death results from
the accident, (ii) a claim for benefits under the Act has been filed within two years after the
accident, and (iii) the claim for such death benefits is filed within two years from the date of
death.

§ 6s.187.1 65.2-602 . Tolling of statute of limitations.-In any case where an employer has
received notice of an accident resulting in compensable injury to an employee as required by §
~ 65.2-600 , and Whether or not an award has been entered, such employer nevertheless
has paid compensation or wages to such employee during incapacity for work as defined in §
~ EW , ~ 65.2-500 or 65.2-502 , resulting from such injury, and such conduct of the
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iployer has operated to prejudice the rights of such employee with respect to the filing of a
lim prior to expiration of a statute of limitations otherwise applicable, such statute shall be
lIed for the duration of such payment For purposes of this section, such rights of an employee
.all be deemed not prejudiced if his employer has filed the first report of accident as required
l' ~ 65.2-900 or he has received after the accident a workers' compensation guide
~Sl Jd in §~ 65.2-201 or a notice in substantially the following form:

NOTICE TO EMPLOYEE.

'BECAUSE OF THE ACCIDENT OR INJURY YOU HAVE REPORTED, YOU MAY HAVE A
~TORKER'S WORKERS' COMPENSATION CLAIM. HOWEVER, SUCH CLAIM MAY BE LOST IF
{OU DO NOT FILE IT WITH THE '.qRGI~UA INDUSTRIAL VIRGINIA WORKERS'
-:;O.ftAPENSATION COMMISSION WITHIN THE TIME UMIT PROVIDED BY LAW. YOU MAY
:::IND OUT WHAT TIME LIMIT APPLIES TO YOUR INJURY BY CONTACTING THE
[NDUSTRIAL COMMISSION. THE FACT THAT YOUR EMPLOYER MAY BE COVERING YOUR
MEDICAL EXPENSES OR CONTINUING TO PAY YOUR SALARY OR WAGES DOES NOT STOP
THE TIME FROM RUNNING.

Such notice shall also include the address and telephone number which the employee may
use to contact the Commission.

§ 6S:-l-88 65.2.fi03 . Duty to furnish medical attention, etc., and vocational rehabilitation;
effect of refusal of employee to accept.-A. 1. As long as necessary after an accident the
employer shall furnish or cause to be furnished, free of charge to the injured employee, a
physician chosen by the injured employee from a panel of at least three physicians selected by
the employer and such other necessary medical attention. Where such accident results in the
amputation of an arm, hand, leg or foot or the enucleation of an eye or the loss of any natural
teeth or loss of hearing, the employer shall furnish prosthetic or orthotic appliances, proper
fitting thereof, and training in the use thereof, as the nature of the injury may require. In
awards entered for incapacity for work, under this title, upon determination by the treating
physician and the Commission that the same is medically necessary, the Commission may
require that the employer furnish and maintain Wheelchairs, bedside lifts, adjustable beds and
modification of the elaimHt's employee's principal home consisting of ramps, handrails or any
appliances prescribed by the treating physician and doorway alterations, provided that the
aggregate cost of all such items and modifications required to be furnished on account of any

~ accident shall not exceed $25,000. The employee shall accept the attending physician, unless
erwtse ordered by the IadYStIial Commission, and in addition, such surgical and hospital

service and supplies as may be deemed necessary ·by the attending physician or the Hull:l5trial
Commission.

2. The employer shall repair, if repairable, or replace dentures, artificial limbs or other
prosthetic or orthotic devices damaged in an accident otherwise compensable under workers'
compensation, and furnish proper fitting thereof.

3. The employer shall alsO furnish or cause to be furnished, at the direction of the IBdllStrial
Commission, reasonable and necessary vocational rehabilitation training services. In the event a
dispute arises, any party may request a hearing and seek the approval of the Commission for
the proposed services. Such services shall take into account the employeets pre-injury job and
wage classifications; his 'or her age, aptitude and level of education; the likelihood of success in
the new vocation; and the relative costs and benefits to be derived from such services.

B. The unjustified refusal of the employee to accept such medical service or vocational
rehabilitation training when provided by the employer shall bar the employee from further
compensation until such refusal ceases and no compensation shall at any time be paid for the
period of suspension unless, in the opinion of the IBdHStrial Commission, the circumstances
justified the refusal. In any such case the IBsasHial Commission may order a Change in the
medical or hospital service or vocational rehabilitation training.

C. If in an emergency or on account or the employer'S failure to provide the medical care
during the period herein specified, or for other good reasons, a physician other than provided by
the employer is called to treat the injured employee, during such period, the reasonable cost of
such service shall be paid by the employer if ordered so to do by the lRdl:lStrial Commission.

D. As used in this section and in § , Sltl88.1 aM S5.188.2 65.2.s04 , the terms "medical
attention," "medical service," "medical care," and "medical report" shall be deemed to include
chiropractic service or treatment and, where appropriate, a chiropractic treatment report.
Drafting note: The added reference to "orthotic" appliances and devices in this section was
recommended by one of the Task Force members, Dr. E. Claiborne Irby, who suggested that the
reference would add to the section's completeness while effecting no substantive change in its
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current operation.

§ 85.! 8S.l 65.2-604 . Furnishing copy of medical report.-Any physician attending an injured
employee shall, upon request of the injured employee, employer or insurer, furnish a copy of
any medical report to the injured employee, employer or insurer or to each of them upon
request for such medical report.

§ 65.1-88.2. [repeal] Meaieal atteatieB af llBlimiteEl Gllratiea fe certaiB em;playees at ;paliarol
elivisiens aBEl muaieipalitics. Is aR¥ ease wIieFe an empleyec &f a pelitieal di'Jisi9B m: maBic@al
carpeFatian &I tBe Cemmeawealtll Bas Feeei!}eEl aft~ m tile perf9RBaBCe ef lHs * Bef
eceapatieaal euties t& tile 9I=aHl at: spiaal eefEl; saeft paliaca} Eli':isiaa 6F Hl1:iBicipal cerpamtiall
may mrai:Sa medical atteBtiaB &i llslimitea G1:lratisB te sacIl empleyee, astwH:hstaBdiag tBe faEt
tkat S1:iEIi~ aeellrred ~ fa tile eUeetive Elate ef tQe amcasmeBt te , 8a.188, w&ieft
ameBameBt required sucIl attcati9B.
Drafting note: Language of this section is not mandatory and was deemed no longer necessary.

§~ 65.2-605 . Liability of employer for medical services ordered by Commission;
malpractice.-The pecuniary liability of the employer for medical, surgical and hospital service
herein required when ordered by the Commission shall be limited to such. charges as prevail in
the same community for similar treatment ei iajares perseI15 ef a I*e staasars ef HW!g when
such treatment is paid for by the injured person and the employer shall not be liable in
damages for malpractice by a physician or surgeon furnished by him pursuant to the provisions
of § sa.} 88 65.2-603 , but the consequences of any such malpractice shall be deemed part of the
injury resulting from the accident and saau be compensated for as SUCh.
Drafting note: TJ'le Industrial Commissioners stated that the phrase stricken poses an unnecessary
burden of prooi and, for practical purposes, is not utilized in evaluating costs for medical
services.

§~ 65.2-606 . Physicians for medical examination.-The Commission or any member
thereof may, upon the application of either party or upon its own motion, appoint a disinterested
and duly qualified physician or surgeon to make any necessary medical examination and to
testify in respect thereto; provided, however, that the provisions of this section shall not apply to
determination of whether an employee died of pneumoconiosis or any chronic occupational lung
disease, which shall be governed by the provisions of § 85.1 85.1 65.2·513 and the regulations
promulgated thereunder. Such physician or surgeon shall be allowed travelling expenses and a
reasonable fee to be fixed by the Commission.

The fees and expenses of such physician or surgeon shall be paid by the Commonwealth.

§ &Y-9l- 65.2-607 . Medical examination; physician-patient privilege inapplicable; autopsy.- A.
After an injUry and so long as he claims compensation, the employee, if so requested by his
employer or ordered by the IaElastrial Commission, shall submit himself to examination, at
reasonable times and places, by a duly qualified physician or surgeon designated and paid by
the employer or the IBeHStrial Commission. The employee shall have the right to have present
at such examination any duly qualified physician or surgeon provided and paid by him. No fact
communicated to, or otherwise learned by, any physiCian or surgeon who may have attended or
examined the employee, or who may have been present at any examination, shall be privileged,
either in neanngs provided for by this Act, or any action at law brought to recover damages
against any employer subject to the provisions of this Act.

B. If the employee refuses to submit himself to or in any way obstructs such examination
requested by and provided for by the employer, his right to compensation and his right to take
or prosecute any proceedings under this Act shall be suspended until such refusal or objection
ceases and no compensation shall at any time be payable for the period of suspension unless in
the opinion of the IeElastrial Commission the circumstances justify the refusal or obstruction.

C. The employer or the IBsastrial Commission may in any case of death require an autopsy
at the expense of the party requesting the same. Such autopsy shall be performed upon order of
the Commission, and anyone obstructing or interfering with such autopsy shall be punished for
contempt.
Drafting note: Restated for clarification.

Chapter 7.
Procedure in Connection with Awards.

Chapter drafting note: The changes and revisions made in Chapter 7 were essentially for the
sake of clarity. However, modifications to provisions governing interest on awards pending appeal
were made in proposed § 65.2-707. In addition, provisions governing an employee's obligation to
report changes in earnings were modified in proposed § 65.2-712.

34



§ 65.1 92 65.2-700 . Jurisdiction of Commission.-All questions arising under this Act, if not
ttled by agreements of the parties interested therein with the approval of the Commission,
1aU be determined by the Commission, except as otherwise herein provided.

~ 65.2-701 . Agreement as to compensation; penalty.-A. If after injury or death, the
m, ./~r and the injured employee or his dependents reach an agreement in regard to
ompensation or in compromise of a claim for compensation under this Act, a memorandum of
tu~ agreement in the form prescribed by the IBEll:lStrial Commission shall be filed with the
:ommission for approval. If approved, the agreement shall be binding, and an award of
.ompensation entered upon such agreement shall be for all purposes enforceable By t&e~
!ea=ee as elsewllere pF9v-iElee m tQis Aet as provided by § 65.2-710 . If not approved, the same
agreement shall be void. Such agreement may be approved only when the Commission, or any
member thereof, is clearly of the opinion that the best interests of the employee or his
dependents will be served thereby. The approval of such agreement shall bind infant or
incompetent dependents affected thereby. Any agreement entered into during the pendency of an
appeal to the Court of Appeals shall be effective only with the approval of the Commission as
herein provided.

B. An employer or insurance carrier which fails to file a memorandum of such agreement
with the Commission within fourteen calendar days of the date of its complete written execution
as indicated thereon may be SUbject to a fine not to exceed $1,000 and to any other appropriate
sanctions of the Commission.

C. Nothing herein contained shall be construed so as to prevent settlements made by and
between the employee and employer, but rather to encourage them, so long as the amount of
compensetio» and the time and manner of payment are approved by the Commi$ion. A copy of
such settlement agreement shall be filed with the Commission by the employer.
Drafting note: Appropriate Code section specified. Subsection C is § 65.1-45.

§ 85.194 65.2·702 . Disagreement on compensation; venue .- A. If the employer and the
injured employee or his dependents fail to reach an agreement in regard to compensation under
this Act, or if they have reached such an agreement which has been signed and filed with the
Commission and compensation has been paid or is due in accordance therewith and the parties
t"ereto then disagree "as to the continuance of any weekly payment under such agreement,

her party may make application to the IBElasBial Commission for a hearing in regard to the
__.atters at issue and for a ruling thereon.

B. Immediately after such application has been received the Commission shall set the date
for a hearing, which shall be held as soon as practicable, and shall notify the parties at issue of
the time and place of such hearing. The hearing shall be held in the city or county where the
injury occurred, or in a contiguous city or county, unless otherwise agreed to by the parties and
authorized by the Ias\:lStrial Commission.

§ 8&.196 65.2·703. Interrogatories and depositioDS.-Any party to a proceeding under this Act
may, upon application to the CoIlUlli&9on setting forth the materiality of the evidence to be
given, serve interrogatories or cause the depositions of witnesses residing within or without the
Commonwealth to be taken, the costs to be taxed as other costs by the Commission. Sucb
depositions shall be taken after giving the notice and in the manner prescribed by law for
depositions in actions at law, except that they" shall be directed to the CommisSion, the
Commissioner or the deputy commissioner before Whom the proceedings may be pending.

§ 8a.19& 65.2·704 . Hearing and award by Commission.-A. The Commission or any of its
members or deputies shall hear the parties at issue, their representatives and witnesses , shall
decide the issues in a summary manner, and shall make an award carrying out the decision. A
CQPY of the award shall be imlReEliate~' se&t sent immediately to the parties at issue.

B. Any member of the Commission who hears the parties at issue and makes an award
under the provisions of subsection A of this section shall not participate in a rehearing and
review of such award provided under § &6.1 97 65.2·705 . When a member is absent or is
prohibited by the provisions of this subsection from sitting With the full Commission to hear a
reviewt the chairman shall appoint one of the deputies to sit with the other Commission
members.

C. Hearings convened by the Commission shall be public proceedings and, upon proper
request to the Commission, may, in the discretion of the Commission, be video recorded for
public broadcast at the expense of the requesting party, subject only to the same limitations and
conditions as apply to court proceedings in the Commonwealth.

35



§~ 65.2-705 . Rehearing en awarG Review of award; rehearing .-A. If an application
for review is made to the Commission within twenty days from the date of the award, the full
Commission, except as provided in subsection B of §~ 65.2-704 and if the first hearing was
not held before the full Commission, shall review the evidence or, if deemed advisable, as soon
as practicable, hear the parties at issue, their representatives and witnesses. The Commission
shall make an award Which, together with a statement of the findings of fact, rulings of law and
other matters pertinent to the questions at issue, shall be filed with the record of the
proceedings. A copy of the award shall be immediately sem sent immediately to the parties at
issue.

B. Reaeariags A rehearing convened under this section shall be a public preseeEiings
proceeding and, upon proper request, may, in the discretion of the Commission, be video
recorded for. public broadcast at the expense of the requesting party, subject only to the same
limitations and conditions as apply to court proceedings in the Commonwealth.
Drafting note: The catchline is revised to emphasize "Review." the Industrial Commission rules
distinguish between a review of the evidence on the record and rehearing by oral argument.
Revised section is consistent with current practice and Industrial Commission rule.

§ 6Y-98- 65.2-706 . Conclusiveness of award; appeal.- A. The award of the Commission, as
provided in § 6a.196 65.2-704 , if not reviewed in due time, or an award of the Commission
upon such review, as provided in §~ 65.2-705 , shall be conclusive and binding as to all
questions of fact. No appeal shall be taken from the decision of one commissioner until a review
of the case has been had before the full Commission, as provided in §~ 65.2-705 , and an
award entered by it Appeals shall lie from such award to the Court of Appeals in the manner
provided in the Rules of the Supreme Court.

B. The notice of appeal shall be filed with the clerk of the IBdastrial Commission within
thirty days from the date of such award or within thirty days after receipt of notice to be sent
by registered or certified mail of such award. A copy of the notice of appeal shall be filed in
the office of the clerk of the Court of Appeals as provided in the Rules of Court.

C. cases so appealed shall be placed upon the privileged docket of the Court and be heard
at the next ensuing term thereof. In case of an appeal from the decision of the Commission to
the Court of Appeals, the appeal shall operate as a suspension of the award and no employer
shall be required to make payment of the award involved in the appeal until the questions at
issue therein shall have been fully determined in accordance with the provisions of this Act.

§ &iL198.1 65.2-707 . Interest on appealed award.- All awards An award entered by the
Commission shall take effect as ef tile Gate tBereef, aM t& on the date of entry. To the extent
that any payments payment due tIlereliBder are under an award is delayed beyond tBeir its due
Elates date by reason of~ taIQRg an appeal to the full Commission or t& tile Stipreme beaR all
appeal H:em saeft aware, tBea sueD: an appellate court, payments so delayed shall bear interest

. at the fate ef teD pereeBt per aBDam jUdgment rate as provided in § 6.1-330.54 .
Drafting note: Changes in this section are essentially for the sake of clarity. However, interest
accruing on awards pending appeal was changed from a fixed rate of 10 percent to one tied to
the current judgment rate under § 6.1-330.54 (currently, 8 percent).

§~ 65.2-708 . Review of award on change in condition.-A. Upon its own motion or
upon the application of any party in interest, on the ground of a change in condition, the
IReasmal Commission may review any award and on such review may make an award ending,
diminishing or increasing the compensation previously awarded, subject to the maximum or
minimum provided in this Act and shall immediately send to the parties a copy of the award.
No application filed by a party alleging a change in condition shall be docketed for hearing by
the Commission unless any medical reports upon which the party is relying are submitted to the
Commission. No such review shall affect such award as regards any moneys paid except
pursuant to §§ 6a.1 }00.3, 65.1 144 aae 65.1151 65.2-712, 65.2-1105, and 65.2-1205 . No such review
shall be made after twenty-four months from the last day for which compensation was paid,
pursuant to an award under this Act, except: (i) thirty-six months from the last day for which
compensation was paid shall be allowed for the filing of claims payable under § 65.1 56 65.2-503
and certain claims under § 65.2-406B, or (ii) twenty-four months from the day that the claimant
undergoes any surgical procedure compensable under §~ 65.2-603 to repair or replace a
prosthesis or orthosis .

B. In those cases where no compensation has been paid, the Commission may make an
award under § 65.1 58 65.2-503 within thirty-six months from the date of the accident.

C. All wages paid, for a period not exceeding twenty-four consecutive months, to an
employee (i) who is physically unable to return to his pre-injury work due to a compensable
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injury, and (ii) who is provided work within his capacity at a wage equal to or greater than his
pre-injury wage, shall be considered compensation.
Drafting note: Section 65.1-55.1 forms the basis for presumption that an award has been entered
for payment of compensation; therefore, issues involving such payments are properly considered
a' Jinges in condition under § 65.1-99. § 65.1-55.1 is moved here to subsection C. Reference to
§ 1-52B inserted to conform to language set forth in Chapter 4.

. § 6a.l 99.1 65.2-709 . Cost of living supplements for total incapacity and dependents of
deceased.- A. In the event that the combined disability benefit entitlement of a claimant or his
dependents under the Virginia Workers' Compensation Act and the Federal Old-Age Survivors
and Disability Insurance Act is less than eighty percent of the average monthly earnings of the
claimant before disability or death, cost of living supplements shall be payable, in addition to
the other benefits payable under this Act, in accordance with the provisions of this section to
those recipients of awards resulting from occupational disease, accident or death occurring on or
after July 1, 1975, under §§ 65.1 54,~ fl-8h 85.1 56.1 f4h~ aeG 85.1 Sa.! 65.2-500,
65.2-503C, 65.2-504A4, 65.2-512 and 65.2-513 . B. The IBsustrial Commission may require the
claimant to present evidence of filing for Federal Old-Age Survivors and Disability Insurance
benefits in order to establish eligibility under this section and also may require the claimant to
furnish the employer with the decision on his claim for such federal benefits.

C. The amounts of supplementary payments provided for herein shall be determined by using
a compounding method of computation annually. The percentage of change shall be determined
by reference to the increase, if any, in the United States Average Consumer Price Index for all
items, as published by the Bureau of Labor Statistics of the United States Department of Labor,
from its monthly average, from one calendar year to another.

D. Amounts of supplementary payments shall be aetermiaeel iaitially as ef :H:H;t +;~
based on the pereeat percentage increase, if any, ef in the Average Consumer Price Index for
all items fF.em: ~ saleBsar year 19+4 te tee ealeBsar year -l9+& aBEl s\:lseessiyely aBB\:lally
tliefeafter adjusted annually. Any change in the cost of living supplement determined as of any
determination date shall become effective as of October 1 next following such determination date
and as the case may be, shall be added to or subtracted from any cost of living supplements
previously payable; however, compensation paid the claimant under this section shall at no time
exceed the then current maximum weekly amount payable under §~ 65.2-500 .
ryrafting note: Language indexing supplementary compensation payments to changes in the
onsumer Price Index has been modified to delete unnecessary and obsolete references without

changing the substance of the provision. .

t S5.1 199:. Re~ealeE1 By Aets 19+6; €: -149:-:-

§ 6§.110Q.l 65.2-710 . Enforcement, etc., of orders and awards.-Orders or awards of the
Commission may be recorded, enforced, and satisfied as orders or decrees of, a circuit court
upon certification of such order or award by the Commission. The Commission shall certify such
order or award upon satisfactory evidence of noncompliance with the same.

§ 6S.1 199.2 65.2-711 . Reporting of address change by employee; suspension of payment of
benefits.-So long as an employee is entitled to payment of compensation under this Act, such
employee shall have a duty to disclose to the IBElustrial Commission his current residential
address and to report any changes of address as they may occur. The failure to disclose or
report SUCh address or changes of address without reasonable justification may result in the
suspension of compensation payments until the employee complies With this dUty.

§ 6a.1 109.3 65.2-712 . Reporting change in earnings; recovery of payments procured by fraud,
misrepresentation, or unreported change in condition.- So long as an employee receives
payment of compensation under this act, such employee shall have a duty te immediately to
disclose to the employer , when the employer is self-insured, aB& or insurer in all other cases,
any return to employment or increase in his earnings. Any payment to a claimant by an
employer or insurer which is later determined by the IBsastrial Commission to have been
procured by the employee by fraud, misrepresentation or failure to report any return to
employment or increase in earnings may be recovered from the claimant by the employer or
insurer either by way of credit taken to future compensation payments due the claimant, or by
action at law against the claimant.
Drafting note: The current language in § 65.1-100.3 requiries an employee receiving compensation
under the Act to report any return to employment or earnings increase to both his employer
and the workers' compensation insurance carrier. The Industrial Commissioners advised the Code
Commission that, as a practical matter, this obligation imposed an unnecessary burden on the
employee. After considerable discussion about this issue at the Code Commission's October
meeting, with considerable input from interested parties, a compromise was effectively struck
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that required notice to the employer, only if the employer is self-insured, and to the insurance
carrier in all other cases.

§ 65.1191 65.2-713 . Costs.-A. If the IaatiStrial Commission or any court before whom any
proceedings are brought or defended by the employer or insurer under this Act shall determine
that such proceedings have been brought, prosecuted or defended without reasonable grounds, it
may assess against the employer or insurer who has so brought, prosecuted or defended them
the whole cost of the proceedings, including a reasonable attorney's fee, to be fixed by the
Commission.

B. Where the Commission finds that an employer or insurer has delayed payment without
reasonable grounds, it may assess against the employer or insurer the whole cost of the
proceedings, including a reasonable attorney's fee to be fixed by the Commission. In such a case
where an attorney's fee is awarded against the employer or insurer, the Commission shall
calculate and add to any award made to the claimant, interest at the statl:ltery ~ judgment
rate as set forth in § 6.1-330.54 , on the benefits accrued from the date the Commission
determined the award should have been paid through the date of the award.
Drafting note: The change from "statutory" rate to the judgment rate of § 6.1-330.54 is made
simply for clarification purposes and should have no actual effect on the operation of this
provision. However, the reference to § 6.1-330.54 is consistent with the interest rate changes that
were made elsewhere in the recodification.

§ S§.1192 65.2-714 . Fees of attorneys and physicians and hospital charges.- A. Fees of
attorneys and physicians and charges of hospitals for services, Whether employed by employer,
employee or Insurance carrier under this Act, shall be SUbject to the approval and award of the
Commission. No physician shall be entitled to collect fees from an employer or insurance carrier
until he has made the reports required by the IBellSH'iaI Commission in connection with the
case.

B. If a contested claim is held to be compensable under this Act and, after a hearing on the
claim on its merits or after abandonment of a defense by the employer or insurance carrier,
benefits for medical services are awarded and inure to the benefit of a third party insurance
carrier or health care provider, the Commission shall award to the employee'S attorney a
reasonable fee and other reasonable pro rata costs as are appropriate from the sum which
benefits the third party insurance carrier or health care provider.

C. Payment of any obligation pursuant to this section to any third party insurance carrier or
health care provider shall discharge the obligation in full. The Commission shall not reduce the
amount of medical bills owed to the Commonwealth or its agencies without the written consent
of the Office of the Attorney General.

Chapter 8.
Insurance and SeH-Insuranee.

Chapter drafting note: Changes in Chapter 8 consist mainly of section renumbering and some
revisions to promote clarity. For example, the frequent references to the State Corporation
Commission and its role in the regulation of worker's compensation insurance necessitated
clarification as to which "Commission" was meant when referenced in a number of sections.
Once positive identification was made, the appropriate "Workers' Compensation" or "State
Corporation" references were inserted to precede "Commission" where needed to eliminate any
possible confusion.

§ 65.1 193 65.2-800 . Duty to insure payment of compensation; effect of insurance.-A. Every
employer subject to the compensation provisions of this Act shall insure the payment of
compensation to his employees in the manner hereinafter provided. While such insurance

-remains in force he or those conducting- his business shall only be liable to an employee for
personal injury or death by accident to the extent and in the manner herein specified.

B. To ensure that all employers who are required to have workers' compensation insurance
under this Act have notice of such requirement, the appropriate official of a county, city or
town who licenses employers to conduct business under Chapter 37 of Title 58.1 or the State
Corporation Commission Who charters employers to conduct business under § 12.1-12 shall
provide employers requesting such licenses or charters on and after January 1, 1989, with
information concerning statutory requirements for such insurance coverage. The Iaaastrial
Workers' Compensation Commission shall prepare such information and distribute it to such
licensing or chartering officials. The failure of the local official or the State Corporation
Commission to give such notice to an employer shall not relieve the employer of the duty of
acquiring insurance as required by this Act.
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C. As used in this section, the words "those conducting his business" shall Bet ge eeemee ~
include any person whose act ef aets resu.laag results in an injury ; less &f semee or death
compensable under this Act ee Bet and arise arises out of and in the course of employment by
an employer who is or may be liable for the payment of sue& compensation. 1& saeft eases; tile

.'f:'OO A person other than an employer or statutory employer whose acts result in such injury ,
J ef. semee or death shall be deemed an "other party" within the meaning of §~

65.2-309 .
. Drafting note: Rewritten for clarification.

, 85.1 194:. Repealed B;1- Aels +9+9; e: 463::-

§ 8a.l 194.1 65.2-801 . Insurance or proof of financial ability to pay required.-A. Every
employer subject to this Act shall secure his liability thereunder by one of the following
methods:

1. Insuring and keeping insured his liability in an insurer authorized to transact the business
of workers' compensation insurance in this Commonwealth,

2. Receiving a certificate pursuant to § 86.1198 65.2.s08 from the Iasustrial Workers'
Compensation Commission authorizing such employer to be an individual self-insurer, or

3. Being a member in good standing of a group self-insurance association licensed by the
State Corporation Commission.

B. An employer may be authorized by the IBElustrial Workers' Compensation Commission to
be an individual self-insurer upon satisfactory proof of his financial ability to pay direct the
compensation in the amount and manner and When due as provided for in this Act. In such case
the Industrial Workers' Compensation Commission may in its discretion require the deposit of an
acceptable security, indemnity or bond to secure the payment of compensation liabilities as they
are incurred.

c. The State Treasurer shall be the custodian of securities deposited by the employer under
the requirements of this section, or under § &6.1194.2 65.2-802 , and for such services he shall
receive a compensation of one tenth of one per eeatllm percent per annum of the amount of
securities deposited with him, payable by or on behalf of such employers.

§ 66.1194.2 65.2-802 . Requirements for licensure as group self-insurance association; annual
assessment-A. Two or more employers having a common interest may be licensed by the State
Corporation Commission as a group self-insurance association and permitted to enter into
agreements to pool their liabilities under this Act The members of any such group self-insurance
association may also enter into agreements to pool other types of employers' liabilities for the
.deatn or disablement of, or injury to their employees.

B. The State Corporation Commission shall not license a group self-insurance asscciatlon or
grant authorization for an employer to become a member of such group unless it receives in
such form as it requires satisfactory proof of the solvency of any such employer, the financial
ability of each to meet his obligations as a member, and the ability of the group to payor
cause to be paid the compensation in the amount and manner and when due as provided for in
this Act and as may be agreed upon with respect to other types of employers' liabilities which
may be authorized and provided bereunder.

C. Members of a group. shall execute a written agreement under which each agrees to jointly
and severally assume and discharge any liability under this Act of employers party to such
agreement. Agreements among the members shall be subject to approval by the State
Corporation Commission; however, no such agreement nor membership in a group self-insurance
association shall relieve an employer of the liabilities imposed by this Act with respect to his
employees. In addition to the rights of the association under such agreements, in the event of
failure of the association to enforce such rights after reasonable notice to the association, the
State Corporation Commission shall have the right independently to enforce on behalf of the
association the joint and several liability of its members under the Act and the liability of
members for any unpaid contributions and assessments. The State Corporation Commission shall
be entitled to recover its expenses and attorneys' fees.

D. Any person, firm or corporation desiring to engage in the business of providing services
for a group self-insurance association shall satisfy the State Corporation Commission of its ability
to perform the services necessary to fulfill the employers obligations under this Act before it
undertakes to provide such services to any group self-insurance association. The State
Corporation Commission may from time to time review and alter any decision approving an
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employer as a member of a group or its approval of a group or of an agency servicing a group.
The State Corporation Commission may in its discretion require the deposit of an acceptable
security, indemnity or bond or the purchase of such excess insurance as may be required by the
circumstances.

E. The State Corporation Commission may establish reasonable requirements and standards
for the approval of a group self-insurance association and the administration of such associations
including, without limitation, the quality and amount of security deposits, bonds and' excess
insurance, the membership in any group self-insurance association, the amount of advance
payments and reserves required of group self-insurance associations, the investment of such
funds, the form and content of financial information to be submitted by a group self-insurance
association and the frequency of such submissions, and the terms of agreements between
members of a group self-insurance association. The State Corporation Commission may, after
notice and hearing, embody such requirements and standards and such other requirements as
may be reasonably necessary for the purposes of this section in regulations.

& F. Notwithstanding any provision of this title to the contrary, each licensed group
self-insurance association shall be assessed annually by the State Corporation Commission in like
manner and amount to that provided by Chapter 4 of Title 38.2 and shall pay such assessment
in accordance with the aforesaid provisions of law; however, for the purposes of such assessment
"direct gross premium income" of a licensed group self-insurance association shall be the
aggregate of the amounts determined to be subject to the tax imposed by § &5.1 135 65.2-1006 on
each employer member of such association.

6: G. Notwitnstanding the provisions of § 49-25, neither the State Corporation Commission nor
any other entity or person, as obligee under any surety bond required under this section or any
regulation adopted hereunder, shall be required to institute suit against an association as a
condition precedent to the surety's performance under the bond.

§ 6a.l 194.3 65.2-803. Administrator and service company affiliation prohibited; exception.-A.
No person, firm or corporation, which is engaged as an administrator for a group self-insurance
association, shall be an employee, officer or director of, or have a direct or indirect financial
interest in any person, firm or corporation which is engaged in the business of providing
services for a group self-insurance association as a service company.

B. No person, firm or corporation, which is engaged in the business of providing services for
a group self-insurance association as a service company, shall be an employee, officer or
director of, or have a direct or indirect financial interest in, any person, firm or corporation
which is engaged as an administrator for a group self-insurance association.

C. For purposes of this section, the term "firm" or "corporation" shall include any officer,
director, or employee of any such firm or corporation.

D. This section shall not be construed to affect any contract, or extensions or renewals
thereof, for services as an administrator or service company entered into by a group
self-insurance association and effective prior to January 1, 1989.

§ 85.1 195 65.2-804 . Evidence of compliance with Act; notices of cancellation of
insurance.-A. 1. Every employer SUbject to this Act shall file with the lBElustrial Workezs'
Compensation Commission, in fonn prescribed by it, annually or as often as may be necessary,
evidence of his compliance with the provisions of § 85.1194.1 65.2-801 and all others relating
thereto. Every employer Who has complied with the foregoing provision and has subsequently
cancelled his insurance or his membership in a licensed group self-insurance association i as ae
ease fBa¥ Ile; shall immediately notify the IBElllStriai Worke.r:s' Compensation Commission of such
cancellation, the date thereof and the reasons therefor. Every insurance carrier or group

. self·insurance association shall in like "manner notify the IBdustrial Worke.r:s' Compensation
Commission immediately upon the cancellation of any policy issued by it or any membership
agreement, whichever is applicable, under the provisions of this Act, except that a carrier or
group setr-msurance association need not set forth its reasons for cancellation unless requested
by the Isal:!Strial Workers' Compensation Commission.

2. Every employer who cancels his insurance or his membership in a licensed group
self-insurance association shall, prior to cancelling his insurance or his membership, give thirty
days' written notice to his employees covered. Every employer who receives the notice required
under subsection B of this section shall immediately forward a copy to his employees covered.
Where the employer is a mine owner or operator the notice or copy of notice required to be
given by this subsection shall also be given to the Chief Mine Inspector. The provisions of this
subsection shall not apply with respect to a cancellation incident to a change of insurance or
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membership where no lapse of coverage occurs.

B. No policy of insurance hereafter issued under the provisions of this Act, nor any
membership agreement in a group self-insurance association, shall be cancelled by the insurer. l~~.}:~Ch policy or by the group self-insurance association cancelling such membership,

is applieal3le, except on thirty days' notice to the employer and the IBdastfial
workers' Compensation Commission, unless the employer has obtained other insurance and the
Iasustrial Worke.rs' Compensation Commission is notified of that fact by the insurer assuming the

. risk, or unless said cancellation is for nonpayment of premiums; then ten days' notice shall be
given the employer and IBEIastflal the Workers' Compensation Commission.

§ S5.1196 65.2-805 . Penalty for violation of preceding section.- A. If such employer FeMes
aetl Begleets fails to comply with the provisions of § 65.1 195 65.2-804 he shall be punished by a
fine of not less than fifty dollars nor more than one thousand dollars, and he shall be liable
during continuance of such ~Hlsal eF aegleet failure to any employee either for compensation
under this Act or at law in a suit instituted by the employee against such employer to recover
damages for personal injury or death by accident, and *n any such suit such employer shall not
be permitted to defend upon any of the following grounds:

a+ 1. That the employee was negligent;

~ 2. That the injury was caused by the negligence of a fellow employee; or

~ 3. That the employee had assumed the risk of the injury.

B. The fine herein provided may be assessed by the Commission in an open hearing with
the right of review and appeal as in other cases. Upon a finding by the Commission of such
refusal eF Begleet failure to comply, and after fifteen days' written notice thereof sent by
certified mail to the employer, if such reiusal 9f Begleet failure continues, the Commission may
order the employer to cease and desist all business transactions and operations until found by
the Commission to be in compliance with the provisions of this chapter.
Dratting note: It was suggested that practical enforcement of violations is better served with
language which reads "fails" or "failure" rather than "refuses and neglects."

§ 65.1 19fi.l 65.2-806. Criminal penalties.-In addition to the fine assessed pursuant to §
j6.1196 65.2-805 , any employer who knowingly and intentionally fails to comply with the
provisions of § 65.1195 65.2-804 shall be guilty of a Qass 2 misdemeanor.

Venue for the prosecution hereof when there is an injury shall lie in the county or city
wherein the injury occurred.
Drafting note: It was suggested that an employer may knowingly and intentionally fail to comply
with the provisions of § 65.16105 (proposed § 65.2-804) whether or not an injury occurs. If there
is an injury, it is appropriate to have venue at the place where the injury occurred. If there is
no injury, then the general venue statute for criminal cases would be appropriate. This change is
advisable so that the injured party and local witnesses would be readily available at hearing. 11
an employee, for technical reasons, is found not to have an injury compensable under the Act,
the language of the statute before insertion could serve to prevent application of the penalty.

§ 6&.11917 65.2-807 . Cost of insurance may not be deducted from wages.-It shall not be
lawful for any employer to deduct from the wages of any of his employees any part of the cost
of insurance as provided for in § 9&.1194.1 65.2-801 to insure liability, or to require or permit
any of his employees to contribute in any manner toward such cost of insurance. For any
violation of the provisions of this section an employer shall be subject to a fine of not exceeding
$100 for each offense and shall refund to the individual employee the amount or amounts
deducted or contributed. The fine herein provided may be assessed and the refund ordered by
the IBellStrial Workers' Compensation Commission in an open hearing with the right of review
and appeal as in other cases.

§ 66.1 198 65.2-808 . Self-insuranee certificate.-Whenever an employer has complied with the
provisions of § 85.1194.1 65.2-801 , relating to self-insurance, the lBdHStflal Workers'
Compensation Commission shall issue to such employer a certificate which shall remain in force
for a period fixed by the Commission. But the Commission may upon at least thirty days' notice
and hearing to the employer revoke the certificate upon satisfactory evidence for such
revocation having been presented. At any time after such revocation the Commission may grant
a new certificate to "the employer upon his petition.

§ 66.1199 65.2-809 . Constructive notice to, jurisdiction of, and awards, etc., binding upon
insurer.-All policies insuring the payment of compensation under this Act must contain clauses
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to the effect (i) that as between the employer and the insurer notice to or knowledge of the
occurrence of the injury on the part of the insured employer shall be deemed notice or
knowledge ; as tHe ease may De on the part of the insurer, (ii) that jurisdiction of the insured
for the purposes of this Act shall be jurisdiction of the insurer, and (iii) that the insurer shall in
all things be bound by and subject to the awards, judgments or decrees rendered against such
insured employer.
Drafting note: Restated for clarification.

§ 8e.1119 65.2-810 . How formal notice may be given.-Whenever by this Act or the terms of
any policy contract aB¥ efHeer is reijliiFee te give aR;t notice is required to be given by an
employer to any insurance carrier, the same may be given by delivery or by mailing by
registered letter properly addressed and stamped to the principal office or chief agent of such
insurance carrier within this Commonwealth or to its home office, or to the secretary, general
agent or chief officer thereof in the United States.
Drafting note: Eliminates need for determination of specific officer required to give notice.

. § S5.! 111 65.2-811 . Liability of insurer.-No policy of insurance against liability arising
under this Act shall be issued unless it contains the agreement of the insurer that it will
promptly pay the person entitled to the same all benefits conferred by this Act and all
installments of the compensation that may be awarded or agreed upon and that the obligation
shall not be affected by any default of the insured after the injury or by any default in giving
notice required by such policy or otherwise. Such agreement shall be construed to be a direct
promise by the insurer to the person entitled to compensation, enforceable in his name.

§ 6a.1 112 65.2·812 . Subrogation of. ins~ra~~e carrier to. em~loyer's. rights;
compromise.-Wheo any employer 15 Insured against liability for compensation WIth an Insurance
carrier, and such insurance carrier shall have paid any compensation for which the employer is
liable or shall have assumed the liability of the employer therefor, it shall be subrogated to all
the rights and duties of the employer and may enforce any such rights in its own name or in
the name of the injured employee or his or her personal representative; provided, however,
nothing herein shall be construed as conferring upon the insurance carriers any other or further
rights than those existing in the employer at the time of the injury to his employee, anything in
the policy of insurance to the contrary notwithstanding. No compromise settlement shall be made
by the insurance carrier in the exercise of such right of subrogation without the approval of the
IBslismal Workers' Compensation Commission and the injured employee or the personal
representative or dependents of the deceased employee being first kaQ aae obtained.

§ S5.Ina 65.2-813 . Insurance deemed SUbject to Act; approval of forms.- Every policy for
the insurance of the compensation herein provided or against liability therefor shall be deemed
to be made subject to the provisions of this Act. No corporation, association or organization shall
enter into any such policy of insurance unless its form shall have been approved by the
IBsastnal Workers' Compensation Commission.

§ S5.111a.1 65.2.s14 . Insurer to furnish written evidence of coverage on request.-Upon
request of its insured, every insurer against liability arising under this title shall furnish to such
insured within five working days of receipt of said request, a certificate or other writing
evidencing the effective coverage afforded such insured. Any insurer violating the provisions of
this section shall be punished by a fine of $500.

§ 6a.1113.2 65.2--815 . Group self·insurance association required to furnish written evidence of
membership.-Upon request of any member employer, a group self-insurance association shall
furnish to such employer a certificate of membership or other written evidence of membership.

§ 65.1114 65.2--816 . Act not applicable to boiler, etc, insurance.-This Act shall not apply to
policies of insurance against loss from explosion of boilers or fly wheels or other similar single

- catastrophe hazards. .

§ Sa.11l7 65.2-817 . Rates; cooperation between State Corporation Commission and IBsl:lStrial
Workers' Compensation Commission.-Authority is hereby conferred upon the State Corporation
Commission to make such arrangements with the IBElastFial Workers' Compensation Commission
as may be agreeable to the IBEiastrial Workers' Compensation Commission, for collecting,
compiling, preserving and publishing statistical and other data in connection With the work of
regulating werkmeB's workers' compensation insurance rates and for the division of the expenses
thereof, to the end that duplication of work and expenditures may be avoided. Whenever it
deems proper, with the consent of the IBsl:l5trial Worke~' Compensation Commission, the State
Corporation Commission may appoint members of the IBS1iStria1 Workers' Compensation
Commission, or its employees, as special agents of the State Corporation Commission to take
testimony and make reports with reference to any matter involving questions of werlaBeB's
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workers' compensation insurance rates.

§ 65.1117.1 65.2-818 . Minimum standards of service for insurers.-The State Corporation
("''''mission in cooperation with the leElastria-I Workers' Compensation Commission shall establish
- mim standards of service for insurers writing workers' compensation policies in this
c... _.Jnonwealth, including but not limited to the servicing of such policies, the establishment of
offices within the Commonwealth, and the payment of compensation.

§ 85.1 118 65.2-819 . Penalty for violation of certain provisions.-Any person or persons who
shall in this Commonwealth 0) act or assume to act as agent for any such insurance carrier
whose authority to do business in this Commonwealth has been suspended, while such suspension
.remains in force, or (ii) sB:aH Begleet &r FeftIse fail to comply with requirements or standards
imposed under aBf eI Ole f)F9'1lisieas eI §§ 65.1 117 aBfl 65.1 117.1 65.2.s17 and 65.2-818 , or of
Chapter 10 (§ i~i.112Q 65.2-1000, et seq.) of this title t 9BIiga£9FY upea SQeQ peiS9B 8f f)efS9BS, or
wIl& sBaH (iii) willfully make a false or fraudulent statement of the business or condition of any
such insurance carrier, or a false or fraudulent return as therein provided, shall be deemed
guilty of a misdemeanor and, upon conviction, shall be punished by a fine of not less than $100
nor more than $1,000 or by imprisonment for not less than ten nor more than ninety days, or
both such fine and imprisonment, in the discretion of the court or jury trying the case.
Drafting note: Restated for clarification. "Fail" language replaces "neglect or refuse" and
"requirements or standards imposed" by specific statutory sections is added.

§ 85.1119 65.2-820 . Application to State Corporation Commission for assignment of risk;
insurer assigned risk to issue policy.-Every employer subject to the provisions of this article
who has been unable to obtain a workers' compensation insurance policy shall have the right to
apply to the State Corporation Commission to have his risk assigned to an insurance carrier
licensed to write and writing workers' compensation insurance in this Commonwealth. The
insurance carrier, whether stock, mutual, reciprocal or interinsurer or other type or form of
organization, to whom any such risk is assigned shall issue a policy of workers' compensation
insurance which will enable such employer to meet the requirements of this article.

§ &5.1129 65.2-821 . State Corporation Commission to make rules and regulations, and
establish rating schedules and rates.- A The State Corporation Commission may make
reasonable rules and regulations for the assignment of risks to insurance carriers. It shall

1ablish such rate- classifications, rating schedules, rates, rules and regulations to be used by
.surance carriers issuing assigned risk workers' compensanon policies in accordance with this

chapter as appear to it to be proper.

B. In the establishment of rate classifications, rating schedules, rates, rules and regulations, it
shall be guided by such principles and practices as have been established under its statutory
authority to regulate workers' compensation insurance rates and it may act in conformity with
its statutory discretionary authority in such matters.
DrattiDg note: Language added for clarification.

§ 85.1 121 65.2-822 . Action by State Corporation Commission upon applicatioD.-The State
Corporation Commission may, if in its judgment it deems such action to be justified after
reviewing all information pertaining to the applicant or policyholder available from its records,
the records of the IBdHSHial Workers' Compensation Commission or from other sources:

fIt 1. Refuse to assign an application;

~ 2. Approve the rejection of an application by an insurance carrier;

tat 3. Approve the cancellation of a workers' compensation policy by an insurance carrier;
or

t4t 4. Refuse to approve the renewal or the reassignment of an expiring policy.
Drafting note: Language added for clarification.

§ 86.1 122 65.2-823 . Information filed with State Corporation Commission by insurance carrier
to _be confidential.-Any and all information filed with the State Corporation Commission by an
insurance carrier in connection with an assigned risk shall be confidential and solely for the
information of the State Corporation Commission and its staff and shall not be disclosed to any
person, including an appltcant, policyholder and any other insurance carrier.
Drafting note: Language added for clarification.

§ 85.1123 65.2-824 . Disclosures not required of State Corporation Commission; liability for
acts or omissions.- A. The State Corporation Commission shall not be required to disclose to

43



any person, including the applicant or policyholder, its reasons for:

fB- 1. Refusing to assign an application;

~ 2. Approving the rejection of an application by an insurance carrier;

f6t 3. Approving the cancellation of a workers' compensation policy by an insurance carrier;
or

f4+ 4. Refusing to approve the renewal or the reassignment of an expiring policy.

B. The State Corporation Commission shall not nor shall anyone acting for it be held liable
for any act or omission in connection with the administration of the duties imposed upon it by
the provisions of this chapter, except upon proof of actual malfeasance.
Drafting note: Language added for clarification.

Chapter 9.
Repo~ and Reeord~

Chapter drafting note: The most significant modification in Chapter 9 involved the revision of §
65.1-124 as proposed § 65.2-900. Section 65.1-124 requires employers to report all job-related
injuries or deaths to the Commission within 10 days of their occurrence. However, the
Commission has long permitted minor injuries involving less than $500 in medical expenses or
less than one week of missed work to be reported to the Commission on a monthly basis. Thus,
the last sentence in subsection B of proposed § 65.2-900 simply conforms the statute to existing
practice. In addiiion, the report of medical costs on the accident report currently required in the
second paragraph of current § 65.1-124 is omitted in proposed § 65.2-900 at the suggestion of the
Industrial Commission who advised the Code Commission that these expenses are reported on
other forms.

§ 6a.1 124. Reeerds aoo reperts sf aeciEleRts. Blor.eFY empleyer seaa Ilef'eafter~ a ree&f&
9i all injuries, fatal er eU!erwise reeeived ~ Bis empleyees i& tBe eel:lTSe ~ tBeW empleymeat
9ft 9IaBI6 appreveEi &y tile Cemmissi91l. w:Hfti.& fee Qays aAer tile eeearreRee aBfl lmew-IeEige
~ereef as prerMeeEi ift § 65.1 85,· &f ali~ te ali e~leyee, a £epert tkereef sBaH De ma6e Hi
triplieate in wnaBg aae mailea te t&e Iasl:lStnal CemmissieB aae t:we eepies QH=ae6.~ t& tile
DepaI1meat &f I:.agef aREl IB&l:l5tI'y e& 9IaHs tel:te preeared iFem tile Cemmissiea ~ tIHs
IHifll9se.

:J.Be aeeitieBt reperts sBaIl eeBtaia tile same, Batare aBEl leeati:eB el tRe easiftess ef tile
empleyer aae tee same; age; 55 aae wages aBQ eeeupaaeB ef t:Be iBjureEi empleyee, aB& sllaIl
state tile 6ate aa& BeHr &f the aeeideRt eal:lSiag tile~ aae tee aaQH:e aBfl eaase ~ tRe
~ tegeYier wHft tee meeieal east aae sae& etIlet: iBfermatieB as ~ De required &y tBe
Cemmissiea.
Drafting note: The provisions of this section have been incorporated into proposed § 65.2-900.

§ 65.2-900. Records and reports of accidents.-A. Every employer shall keep a record of all
injUries or deaths of its employees which occur in the course of employment. Within ten days
after the occurrence of such injury or death, and lalowledge of iDjulj' as provided in § 65.2-600,
a written report of the injury or death shall be made in duplicate and transmitted to the
Commission by the employer or its representative. The Commission shall provide forms and
instructions for reporting as required by this section. The Commission shall provide the
Department of Labor and Industry with a copy of the report.

B. The accident report shall contain the name, nature and location of the business of the
employer and the name, age, sex and wages and occupation of the injured employee, and shall
state the date and hour of the accident causing the injury and the nature and cause of the
injUry, together with such other information as may be required by the Commission. Provided,
however, that those injuries deemed minor by the Commission shall be reported on forms and in
the manner prescribed by the Commission.
Drafting note: See comments in the Chapter note.

, G5.1 125. Repects ef termiaaaeR * ex4:eBSieB ~eyeBd ~ ~ eJ di:sa:l3i1~. Uil9R t:Ae
termiaatisR eJ the Eiisaeility eJ tile empleyee, eF H tile disabilit:y meads aeyeREl a~ *
~ E1ays tIle& a:lse at tBe e~irati9B &f saeIl pened, tile empleyer s&all make a sapplemeBtCiry
~ te Q:e CeHlRlissieB ea &laMs te De preeaFes fI:em t8e CemmissieR ~ tile purpese.
[repealed]
Drafting note: The Industrial Commission observed that § 65.1-125 preceded lifetime medical
benefits and that it was a basis for malting reports on cases Where disability extended beyond
sixty days. There is currently no apparent need for this section.
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§ fi5.112fi 65.2-901 . Report of number of employees, hours of work, etc.- Every employer
shall upon request of the Commission report the number of its employees, hours of their labor
and number of days of operation of business.

.§65.1127 65.2-902 . Failure to make required reports.-Any employer who refuses er
~ fails to make any report required by tQis diaf)ter the Commission pursuant to this Act

snaIl be liable for a penalty of not more than $250 for each reRisaI ~ aegleet failure . The fine
herein provided may be assessed by the Commission in an open hearing with the right of review

. and appeal as in other cases. In the event the employer has transmitted the report to the
insurance carrier or third party administrator for transmission ~ sae& iBSaraaee earner to the
Industrial Commission, the insurance carrier or third party administrator wUlf.ltll¥ aegleetiag &r

. failing to transmit the report shall be liable for the penalty.
Drafting note: Most of the revisions in this section were made for the sake of clarity. However,
the references added to third-party administrators are intended to reflect their presence in the
handling of claims at the behest of self-insured employers. Their mention in this section was
recommended by Don W. LeMond, Director of the Commonwealth's Department of General
Services's Division of Risk Management

§ 8a.l 128 65.2-903 . Records not public.-The records of the Commission, insofar as they
refer to accidents, injuries and settlements, shall not be open to the public but only to the
parties satisfying the Commission of their interest in such records and their right to Inspect
them.

Chapter 18.
Administrative Fund and Tax Therefor.

Chapter drafting note: The changes in Chapter 10 are principally section renumbering and
changes for the sake of clarity.

§ 86.1139 65.2-1000 . Tax for administrative fund.-For the purpose of paying the salaries
and necessary expenses of the lBElliSBial Worke~' Compensation Commission and its assistants
and employees in administering and carrying out the provisions of this Act, an administrative
fund shall be created and maintained in the folloWing manner:

1. Every person, partnership, association, corporation, whether organized under the laws of
...ltis or any other state or country', company, mutual company or association, the parties to any

iterindemnity contract or reciprocal plan or scheme, and every other insurance carrier, insuring
employers in this Commonwealth against liability for personal injuries to their employees or
death caused thereby, under the provisions of this Act, shall, as hereinafter provided, pay a tax
upon the premiums received, whether in cash or notes, in this Commonwealth or on account of
business done in this Commonwealth, for such insurance in this Commonwealth, at the rate of
two and one-half percent of the amount of such premiums.

2. However, premiums received for insuring liability which exists concurrently under this Act
and the Federal Coal Mine Health and safety Act of 1969, as amended, shall be modified in
accordance with an equitable premium modification plan approved by the Commission. Such tax
shall be in lieu of all other taxes on such premiums, except as provided in §§ &1.1139 aBe
81J 147 65.2-1101 and 65.2-1201 , and shall be assessed and collected as hereinafter provided. But
such insurance carriers shall be credited with all cancelled or returned premiums, actually
refunded during the year on such insurance, and with premiums on reinsurance assumed.

§ 8&.1130 65.2-1001 . Returns.- A Every such insurance carrier shall, for the twelve months
ending December thirtY-first, of each year, make a return verified by the affidavits of its
president and secretary, or other: chief officers or agents, to the IRElllStiRal Workers'
Compensation Commission stating the amount of such premiums and credits during the period
covered by such return.

B. The State Corporation Commission shall have access at all times to the records so fileg
with the IBElllStrial Workers' Compensation Commission by such insurance carriers and may
require such additional information as the said State Corporation Commission deems necessary
for the performance of the duties herein conferred upon it

§ 8&.1131 65.2-1002 . Payment of t8X.-Every insurance carrier required to make such return
shall file the same with the IRdastFial Worker:s' Compensation Commission within thirty days
after the close of the period covered thereby and shall at the same time pay into the state
treasury a tax of $2:50 on each $100 of such premiums ascertained as provided in § 85.1129
65.2-1000 , less returned premiums and reinsurance assumed.

§ 86.1132 65.2-1003 . Failure to file return.-If any such insurance carrier shall fail or
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refuse to make the return required by this Act, the State Corporation Commission shall assess
the tax against such insurance carrier at the rate herein provided for, on such amount of
premiums as it may deem just, and the proceedings thereon shall be the same as if the return
had been made.

§ S§.1133 65.2-1004 . Withdrawal from business or failure to pay tax.-If any such insurance
carrier shall withdraw from business in this Commonwealth before the tax shall fall due, as
herein provided, or shall fail or neglect to pay such tax, the Comptroller shall at once proceed
to collect the same and may employ such legal process as may be necessary for that purpose,
and when so collected he shall pay the same into the state treasury. The suit may be brought
by the Comptroller, in his official capacity, in any court of this Commonwealth having
jurisdiction. A reasonable attorney's fee may be taxed as costs therein and process may issue to
any county of the Commonwealth and may be served as in civil actions, or in the case of an
unincorporated association, partnership. interindemnity contract or other plan or scheme, upon
any agent of the parties thereto upon whom process may be served under the laws of this
Commonwealth.

§ 6§.1134 65.2·1005 . Tax exclusive of other taxes.-Any insurance carrier liable to pay a tax
upon premiums under this Act shall not be liable to pay any other or further tax upon such
premiums, or on account thereof, under any other law of this Commonwealth, except as
provided in §§ S5.11g9 aae 65.1147 65.2-1101 and 65.2·1201 .

§ Sa.llaa 65.2-1006 . Payroll reports of self-insurers and tax thereon.- A. Every employer
carrying his own risk under the provisions 'of § Sa.! 194.1 65.2-801 and every employer member
of a licensed group selr-insurance association shall, under oath, report to the Ia&l:1:stria:l Workers'
Compensation Co.nmission his payroll subject to the provisions of this Act. Such report shall be
made in form prescribed by the Commission and at the time herein provided for premium
reports by an insurer.

B. The Commission shall assess against such payroll a maintenance fund tax computed by
taking two and one-half percent: (i) of the basic premiums chargeable against the same or most
similar industry or business, taken from the manual insurance rate for compensation then in
force in this Commonwealth; (ii) in its discretion, of such premiums modified in accordance with
an experience rating determined by the records of the Commission; or, (iii) in the case of
self-insurers covered under the Federal Longshoremen's and Harbor Worker's Compensation Act,
of such premiums chargeable under an equitable premium modification plan approved by the
Commission; or, (iv) in case of selt-insurers who are concurrently covered by the Virginia
Workers' Compensation Act and the Federal Coal Mine Health and Safety Act of 1969, as
amended, of such premiums chargeable under an equttable premium modification plan approved
by the Commission. Such tax shall be paid as provided in § fi5.1 131 65.2·1002 and, if not so
paid, the same shall be collected by the Comptroller in the manner provided in § S5.1 lag
65.2·1004 .

C. The State Corporation Commission shall at all times have access to the reports herein
required to be made to the IBsastrial Workers' Compensation Commission by self-insurers for the
purpose of performing the duties imposed upon the said State Corporation Commission under this
Act.

§ S5.1136 65.2·1007 . Disposition of fund.-Upon receiving the payments required by §
Sa.1131 65.2·1002, the Comptroller shall place the Whole thereof to the credit of the fund for
the administration of this Act. Such fund shall not be used for any other purpose, except as
hereinafter expressly provided. The IBElustrial Workers' Compensation Commission shall
administer the fund to carry out the provisions of this Act and shall disburse the same as
hereinafter directed. If the receipts shall exceed the expenditures for any year and a surplus
accrue in the fund in excess of one year's budgeted expenditures, the Commission shall authorize

. a credit for the ensuing years as provided by § 85.1137 65.2-1008 . No portion of the fund or
any surplus accruing therein shall be paid into the general fund of the state treasury, nor shall
the fund be administered, handled or disbursed except as provided in this section. All claims for
salaries or expenses, when approved by a majority of the members of the Commission, shall be
presented to the Comptroller and audited by him under the provisions of Chapter 14 (§ 2.1·173
et seq.) of Title 2.1, and he shall draw his disbursement warrants therefor on the State
Treasurer; provided, however, that any claim for two thousand dollars or less may be approved
by the chairman or his designee. All such claims shall show to whom and for what service,
material or other things or reason such amounts are to be paid and shall be accompanied by
voucher, checks or receipts covering the same, except as to items of less than one dollar.

§ fi~Ll 137 65.2-1008 . When fund in excess of requirement.-If it be ascertained that the tax
collected exceeds the total chargeable against the maintenance fund under the provisions of this
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\c1, the IBdustrial Workers' Compensation Commission shall authorize a corresponding credit
ipon the collection for any year or make refunds of taxes collected in such amounts as are
necessary to maintain a fund balance not exceeding one year's budgeted expenditures.

Chapter 11.
Second Injury Fund.

Chapter drafting note: The changes in Chapter 11 are principally section renumbering and
changes for the sake of clarity.

§ 6§.1138 65.2-1100 . Fund created.-There is hereby created a fund to be known as the
"Second Injury Fund" to be administered, maintained and disbursed by the Ia8tiSmal
Commission as hereinafter provided.

§ 6a.1139 65.2-1101 . Funding.- A. For the purpose of providing funds for compensation for
disability as hereinafter defined, medical treatment and vocational rehabilitative services, a tax
of one quarter of one per centum shall be assessed, collected and paid into the state treasury by
the same persons and in the same manner as set forth in Chapter 10 (§ 65.1 129 65.2-1000, et
seq.) of =Htle ia4 &f tINs bede this title.

B. This tax shall be in addition to the tax for the lBElustriaI Commission administrative fund
and shall be held by the Comptroller of the Commonwealth solely for the payment of awards
against such fund.

C. In any fiscal year in which the Second Injury Fund has to its credit a sum in excess of
$250,000, the tax shall be suspended for the ensuing fiscal years and its collection not resumed
until the balance in the fund is reduced below $125,000.

§ 6§.1149 65.2-1102 • Disability defined.-For the purpose of this chapter, disability shall
mean: (a) the partial or total loss or loss of use of an arm, hand, leg, foot, eye, finger, toe, or
any combination of two or more thereof in an industrial accident, and (b) actual incapacity for
work at the claimant's average weekly wage.

, 85.1 141:. Repealed B¥ Aets~ e: i99-::-

§ 8§.1141.1 65.2-1103. When awards entered.-The IBElustrial Commission shall enter awards
nnst the Second Injury Fund in favor of an employer or carrier only upon a finding that: ~

~J) The employee has prior loss or loss of use, supported by medical evidence, of not less than
twenty per eeaQHB percent of one or more of the members set out in § &&.1149 65.2-1102 ; f91.
(ii) the employee has suffered in an industrial accident an additional loss or loss of use of any
one of the members set out in § &5.1149 65.2-1102 of not less than twenty peF eeBaim percent;
~ (iii) the combination of both impairments has rendered the employee totally or partially
disabled as defined in § 65.! 149 65.2-1102 ; ~ (iv) the carrier or employer has paid the
compensation due under §§ §d-i4 aae~ 65.2-500 aIJd 65.2-502 t and the permanent partial
disability due under § &a.156 65.2-503 and the medical treatment under § 6i:W3 65.2-511 ; and
~ (v) the employee is entitled to further compensation for disability which has been paid by
the employer or carrier.

t 85.1 142:. Repealed ~ Aets *989; e: i99-::-

§ 6&.1142.1 65.2-1104 . Award for compensation, medical 'treatment and vocational
rehabilitation.-Upon a determination by the Commission that an employer or carrier has paid
compensation, medical expenses or vocational rehabilitation services on behalf of an employee
under circumstances as set forth under § 85.1141.1 65.2-1103 and if notice of a claim against the
Second Injury Fund was given prior to payment of the benefits, the CommisSion shall enter an
award from the Second Injury Fund in favor of such employer or carrier for: ~ (i)
reimbursement on a pro rata basis of the compensation paid for further disability as set forth in
§ 65.1141.1 (-ej- 65.2-1103 (v) , such prorating to be computed according to the number of weeks
each impairment is allowed under the schedule in § ii:-l-ii 65.2-503 ; t&t (li) reimbursement of
reasonable medical expenses on the same basis as set forth in ~ (i) of this section, provided
the second injury is to the same previously impaired member but such reimbursement shall not
exceed $7,500; and ~ (iii) reimbursement of reasonable vocational rehabilitation training
service on the same basis as set forth in ~ 0) of this section but said reimbursement not to
exceed $7,500.

, S5.! 14a:. Re~ealef1 By Aets~ €; i99-::-

§ 65.1144 65.2-1105 . Payments by fraud, mistake or improper processing of claim;
recovery.-AnY payment to the employer or carrier pursuant to this chapter which is later
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determined by the IBEl:astrial Commission to have been procured through fraud, mistake or the
improper processing of the claim by the carrier, shall be recovered from the employer or
carrier and credited to the Second Injury Fund. Any subrogation recoveries or other recoveries
from a third party or other source shall be shared by the employer or carrier and the Second
Injury Fund on a pro rata basis after deducting all reasonable expenses in obtaining the
recovery.

§ 65.1 14§ 65.2-1106 . Claims and hearings.-Claims against the Second Injury Fund and any
hearings on the merits of such claims shall be within the time limits and in the manner
otherwise provided for workers' compensation claims. All claims against the Second Injury Fund
shall be defended by the Attorney General.

Chapter 12.
Uninsured Employer's Fund.

Chapter drafting note: The changes in Chapter 12 are principally section renumbering and
changes for the sake of clarity. However, in proposed § 65.2-1204 (§ 65.1-152), the Commission is
permitted to refer all claims that the Uninsured Employer'S Fund has against employers to the
Attorney General for collection. The current language of § 65.1-152 places the collection burden
on the Industrial Commission. The Industrial Commissioners suggested that it was inappropriate
for the Commission, on one hand, to adjudicate claims involving the Uninsured Employer'S Fund,
and then function as a collector for the Fund, on the other.

§ 66.1146 65.2·1200 . Fund created.-There is hereby created a fund to be known as the
"Uninsured Employer'S Fund" to be administered, maintained and disbursed by the Industrial
Commission as hereinafter provided.

§ 65.1 147 65.2-1201 . Financing; tax.-A. For the purpose of providing funds for compensation
benefits awarded against any uninsured or self-insured employer under any provision of this
chapter:

h BegiBaiBg JaBaary !; +98+; a A tax not to exceed one-fourth of one percent shall be
assessed, collected and paid into the state treasury by the same persons and in the same
manner as set forth in Chapter 10 (§ 66.1129 65.2-1000, et seq.) of this title; and

2. Beginning January 1, 1995, in lieu of the tax described in subdivision 1 of this subsection
a tax not to exceed one-eighth of one percent shall be assessed, collected and paid into the state
treasury by the same persons and in the same manner as set forth in Chapter 10 (§ 65.1129
65.2-1000, et seq.) of this title. ,

B. This tax shall be in addition to the tax for the IB&astrial Workers' Compensation
Commission Administrative Fund and the tax for the Second Injury Fund and shall be held by
the Comptroller of the Commonwealth solely for the payment of awards against such fund.

C. At the end of any calendar year in which the Uninsured Employers' Fund has to its
credit a sum in excess of the next year's budgeted expenditures, the tax shall be suspended for
the ensuing calendar year.

§ 65.1 148 65.2·1202 . Defense of claims against fund by Attorney General.- Upon being
notified by the IaElustriai Commission that a claim is pending before it against an employer who
has not complied with the provisions of § &&.1194.1 65.2-801 , the Attorney General, or his
designee, may, in his discretion, appear before the 1B&asBia:I Commission and defend any claim
against the Uninsured Employers Fund. A decision on the part of the Attorney General not to
appear shall be made only after consultation with the Iaeusmal Commission. With the leave of
the Commission, the Attorney General may enter an appearance in a claim at any stage of the
proceedings if he determines that the position of the Fund needs to be protected.

§ 65.1149 65.2-1203 . Awards.-A. After an award has been entered against an employer for
compensation benefits under any provision of this chapter, and upon a finding that the employer
has failed to comply with the provisions of § 85.1194.1 65.2-801 , or that a self-insured employer
or its surety as required by § fULl lQ4.1 65.2-801 , is unable to satisfy an award in whole or in
part, the Commission shall order the award, or any unpaid balance, to be paid from the
Uninsured Employer'S Fund.

B. For the purposes of this chapter, an employer who is a former member of a group
self-insurance association whose license has been terminated by the State Corporation
Commission and whose security deposit with the State Treasurer or surety coverage has been
exhausted shall be deemed to be an uninsured employer not in compliance with § fULI1Q4.1
65.2-801 . For all such uninsured employers, the Attorney General, or his designee, shall enforce
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·e right of subrogation and recoupment as provided in § 65.1159 65.2·1204 .

§ 65.1159 65.2·1204 . Subrogation and recoupment-The IBeuskial Commission shall, upon
ayment of a claim from the Uninsured Employer's Fund, be subrogated to any right to recover
ar jS which the injured employee or his personal representative or any other person may
av ainst his employer or any other party for such injury or death.

. The IadusHial Commission shall, on behalf of the Uninsured Employer'S Fund, eaaust aD
'emeeies at laW agai95t tee llBiBsaree em,leyer &f tile elaimaat te eeaeet fk.e alft911Bt &f tBe
lWefEl maEIe t& tBe elaimaat refer any unsatisfied claim against an uninsured employer to the
Attorney General for collection .
Omfting note: The Industrial Commission is the organization that adjudicates claims against
uninsured employers. It was suggested that the Industrial Commission should not be the titled
plaintiff in an action against an employer for collection of monies expended by the Uninsured
Employer'S Fund. At present, these cases, by agreement between the Commission and the
Attorney General, are referred to the Attorney General for collection and the plaintiff is the
Uninsured Employers Fund. The Court of Appeals in Kim v. Sportswear, Record No. 0094-89-4
(June 12, 1990) refers to the prospective constitutional problem involved here (see comments on
pp. 13-14 of the Kim opinion).

§ 65.1151 65.2-1205. Notification of change in earnings; change in award.- The burden shall
be upon the claimant to immediately notify the HuhlSS1a1 Commission in writing of any increase
or decrease in his earnings. After ten days' notice to the claimant and the Attorney General, the
Commission may, upon its own motion or upon the motion of any party in interest, modify or
terminate an award as conditions may require.

§ 86.11:62 65.2-1206 . Payments procured by traud, mistake or unreported Change in
condition; recovery.-Any payment to a claimant pursuant to this chapter which is later
determined by the ladasHial CommisSion to have been procured by traud, mistake or an
unreported change in condition, sball .be recovered from the claimant and credited to the
Uninsured Employer'S Fund.

Chapter 13-
Peer Review of Medical Costs.

-·...apter drafting note: The changes in Chapter 13 are principally section renumbering and
mges for the sake of clarity. However, a change occurs in proposed § 65.2-1305 (current §

oa.1·158) Where, if adopted, the employee's treating physician would be permitted, along with the
Commission, employers, and insurance carriers, to make referrals to a regional peer review
committee.

§ 85.1 16a 65.2·1300. Definitions.-As used in this chapter:

1. "Utilization review" means the initial evaluation of appropriateness, in terms of the level,
quality and duration of health care and health services provided a patient based on medically
accepted standards. Such evaluation shall be accomplished by means of a system which identifies
any utilization of medical services above the usual range of utilization for such services based on
medically accepted standards;

2. "Peer review" means an evaluation and determination by a regional peer review
committee of the appropriateness of the level, quality, duration and cost of health care and
health services provided a patient based on medically accepted standards;

3. "Physician" means any person licensed to practice medicine or osteopathy in this
Commonwealth pursuant to Chapter 12 (§ 54-273 et seq.) of Title 54;

- 4. "Bospttal" means any facility in which the primary function is the provision of diagnosis,
of treatment and of medical and nursing services, surgical or nonsurgical, for two or more
nonrelated individuals, including hospitals known by varying nomenclature or designation such as
sanitoriums, sanitariums and general, acute, short-term, long-term and outpatient hospitals;

5. "Health systems area" means those cities, counties and towns in the Commonwealth that
are included within the jurisdiction of the health systems agency for that portion of the
Commonwealth, as established by the U.s. Department of Health and Welfare pursuant to United
States Public Law 93-641; provided, however, that Scott County, Washington County and the City
of Bristol, Virginia shall be deemed to be a part of Health Services Area III as established by
the U.S. Department of Health and Welfare.

§ 66.1 154 65.2·1301 . Statewide Coordinating Committee.- A There shall be a Statewide
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Coordinating Committee composed of nine residents of the Commonwealth appointed by the
Speaker of the House of Delegates and the Committee on Privileges and Elections of the Senate
of Virginia. Five of the Committee members shall be physicians who have patients whose costs
of treatment are reimbursed in whole or in part pursuant to this title; each physician member
shall be appointed from and represent a different health systems area. One member shall be a
representative of employers in the Commonwealth, one member shall be a representative of
employees in the Commonwealth, one member shall be a representative of the Virginia Hospital
Association and one member shall be a representative of insurance carriers that provide
workers' compensation insurance in the Commonwealth. The physician members of the
Committee may be appointed from nominations submitted by The Medical Society of Virginia.
The chairman of the Statewide Coordinating Committee shall be a physician member of and
selected by the Committee.

B. Of the members first appointed to the Statewide Coordinating Committee, three members
shall be appointed for a term of one year, three members shall be appointed for a term of two
years and the remaining members shall be appointed for a term of three years. Thereafter,
appointments shall be made for terms of three years or the unexpired portions thereof. A
vacancy other than by expiration of term shall be filled for the unexpired term by the Speaker
of -tne House of Delegates and the Committee on Privileges and Elections of the Senate. No
person shall be eligible to serve more than two consecutive three-year terms.

§ 8S.! l§§ 65.2-1302 . Compensation and expenses of members of Statewide Coordinating
Committee and regional peer review committees; expenses of Committee.-Each member of the
Statewide Coordinating Committee and regional peer review committees shall receive fifty dollars
for each day actually employed in the discharge of his official duties, together with all
necessary expenses incurred. The compensation and expenses of the members and the necessary
expenses of the Committee shall be paid out of the state treasury upon the warrants of the
Comptroller.

§ 65.11a6 65.2-1303 . Regional peer review committees.-The Statewide Coordinating
Committee shall establish a regional peer review committee in each health systems area. Each
regional peer review committee shall be composed of five physicians appointed by the Statewide
Coordinating Committee from nominations submitted by The Medical Society of Virginia. Each
committee member shall practice in the health systems area and have patients the costs of
whose treatment is reimbursed in Whole or in part pursuant to this title. The term of each
member of each regional peer review committee shall be established by the Statewide
Coordinating Committee.

§ 6§.IIS7 65.2-1304 . Utilization review program.-The Statewide Coordinating Committee
shall develop a utilization review program for services rendered by physicians that are paid for
in Whole or in part pursuant to this title. Each regional peer review committee shall have
responsibility for implementing the utilization review program in its health systems area.

§ 85.1l§8 65.2-1305 . Peer review program.-The Statewide Coordinating Committee shall
develop a peer review program for services rendered by physicians that are paid for in Whole
or in part pursuant to this title. The peer review program shall provide for peer review of
services rendered by physicians. Each regional peer review committee shall have the
responsibility for implementing the peer review program in its health systems area. Referrals
may be made to the regional peer review committee pursuant to the utilization review program
er , by the IBdasmal Commission, a treating physician or any insurance company providing
coverage for the cost of any services paid for in Whole or in part pursuant to this chapter or
any employer.
Drafting note: Under current language, a claimant's treating physician apparently may not
initiate a review of medical costs. It was suggested that these physicians require inclusion to
make the program complete.

§ 65.11§9 65.2-1306 . Corrective action.- A. If it is determined that a physician improperly
overutilized or otherwise rendered or ordered inappropriate medical treatment or services, or
that the cost or duration of such treatment or services was inappropriate, the regional peer
review committee shall, in accordance with the standard set forth in § 8a.189 65.2-605 , adjust
the amount of reimbursement to which the physician is entitled pursuant to this title and, if the
physician already has been paid, shall require such physician to repay any excess amount that
was paid to him for rendering or ordering such treatment or services.

B. Any such determination by any regional peer review eemmissieB Committee shall be
reviewable by the IB6ustrial Commission, which shall have exclusive jurisdiction to effect any
such review. Any review by the IBdllStrial Commission shall be pursuant to § 85.1192 65.2-712 .
To be entitled to review by the Indastrial Commission, the physician must deliver to the
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~ Commission written notice of his request for review, which notice must be received
.hin thirty days after notice of the decision of the regional peer review committee is received
the physician.

L }y accepting payment pursuant to this title, (i) any physician, any hospital and any
aployee shall be deemed to have consented to the submitting of all records concerning
eatment of the employee to the Iadustrial Commission, to the Statewide Coordinating
nnmittee, to any regional peer review committee, or to any agent of any such committee, and
i) any physician shall be deemed to agree to comply with any decision of the regional peer
~view committee, subject to his right to have the decision reviewed by the IB8w;trial
ommission.

§ 68.1169 65.2-1307 . Immunity of Committee members from liability.-Every member of the
tatewide Coordinating Committee and every member of a regional peer review committee, and
very agent of each such committee, shall be immune from civil liability for any act, decision,
nmssion or utterance done or made in performance of his duties while serving as a member of
iuch committee so long as such act, decision, omission or utterance is not done or made in bad
'aith or with malicious intent

8a.l 181 65.2-1308 . Privileged communications.-The provisions of Chapter 21 (§ 2.1-340 et
seq.) of Title 2.1 shall not be applicable to the Statewide Coordinating Committee or any regional
peer review committee. The proceedings, minutes, records and reports of the Statewide
Coordinating Committee and each regional peer review committee, together with all
communications, both oral and written, originating in or provided to any such committees are
privileged communications which shall not be disclosed or obtained by legal discovery
proceedings unless a circuit court, after a hearing and for good cause arising from extraordinary
circumstances being shown, orders the disclosure of such proceedings, minutes, records, reports
or communications.

§ S§.l162 65.2-1309 . Employment of Committee staff; contracts for services; rules and
regulations.-Subject to the approval of the IBeasHial Commission, the Statewide Coordinating
Committee shall have the authority to employ a staff and to contract with any organization in
order to operate the utilization review program in any health systems area. SUbject to the
r : .....roval of the IBdustrial Commission, the Committee shall have the authority to adopt and

nd such rules and regulations as may be necessary to implement the utilization review and
(.1\"~r review programs provided for in this chapter.

§ 85.1183 65.2-1310 • Funding.-The cost of developing and administering the utilization
review program and the peer review program shall be paid pursuant to § 8a.1136 65.2-1007 .

fiIHs~ is eUee8]'}e J.aIy ~~
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65.2-1005
65.2-1006
65.2-1007
65.2-1008
65.2-1100
65.2-1101
65.2-1102
65.2-1103
repealed by Acts 1980, C. 599
65.1-1104
repealed by Acts 1980, C. 599
65.2-1105
65.2-1106
65.2-1200
65.2-1201
65.2-1202
65.2-1203
65.2-1204-
65.2-1205
65.2-1206
65.2...1300
65.2-1301
65.2-1302
65.2-1303
65.2-1304
66.2-1305
65.2-1306
65.2-1307
65.2-1308
65.2-1309
65.2-1310
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t Proposed Sections

65.2-100
· 65.2-101

65.2-200
65.2-201

65.2-202
l

65.2-203

65.2-204

65.2..300

65.2-301
65.2-302

65.2-303

65.2-304
65.2-305
65.2-306
65.2..307
65.2-308
65.2-309
65.2-310

Comparative Table

Current Sections

65.1-1
65.1-2
65.1-2.1
65.1-3
65.1-4
65.1-4.1
65.1-4.1:1
65.1-4.2
65.1-4.3
65.1-4.4
65.1-4.5
65.1-4.6
65.1-5
65.1-6
65.1-7
65.1-8
65.1-27
65.1-28
65.1-10
65.1-11
65.1-18
65.1-22
65.1-19
65.1-20
65.1-21
65.1-12
65.1-13
65.1-15
65.1-16
65.1-17
65.1-23
65.1-25
65.1-26
65.1-37
65.1-44
65.1-23.1
65.1-29
65.1-30
65.1-32
65.1-34
65.1-33
65.1-35
65.1-38
65.1-40
65.1-40.1
65.1-41
65.1-42
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65.2-311 65.1-43
65.2-400 65.1-46
65.2-401 65.1-46.1
65.1-402 65.1-4.1

65.1..42
65.2-403 65.1-49
65.2-404 65.1-50

65.1-52
65.2-405 65.1-51
65.2-406 65.1-52
65.2-407 65.1-53
65.2-500 65.1-54
65.2-501 65.1-56
65.2-502 65.1-55
65.2-503 65.1-56
65.2-504 65.1-56.1
65.2-505 65.1-58
65.2-506 65.1..59
65.2-507 65.1-60
65.2-508 65.1-61
65.2-509 65.1-62
65.2-510 65.1-63
65.2-511 65.1-64
65.2-512 65.1-65

65.1-68
65.1-70

65.2-513 65.1-65.1
65.2-514 65.1-65.2
65.2-515 65.1-66
65.2-516 65.1-67
65.2-517 65.1-69
65.2-518 65.1-71
65.2-519 65.1-71.1
65.2-520 65.1-72
65.2-521 65.1-73
65.2-522 65.1-74
65.2-523 65.1-75
65.2-524 65.1-75.1
65.2-525 65.1-76
65.2-526 65.1 ..77
65.2-527 65.1-78
65.2-528 65.1..79
65.2-529 65.1-80
65.2-530 65.1-81
65.2-531 65.1-82
-65.2-600 65.1-85

65.1-86
65.2-601 65.1-87
65.2-602 65.1-87.1
65.2-603 65.1-88
65.2-604 65.1-88.1
65.2-605 65.1-89
65.2-606 65.1-90
65.2-607 65.1-91
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65.2-700
/ )-701

65.2-702
"65.2-703
65.2-704
65.2-705

'65.2-706
65.2-707
65.2-708

65.2-709
65.2-710
65.2-711
65.2-712
65.2-713
65.2-714
65.2-800
65.2-801
65.2-802
65.2-803
65.2-804
65.2-805
65.2-806
65.2-807
65.2-808
~5.2-809

5.2-810
65.2-811
65.2-812
65.2-813
65.2-814
65.2-815
65.2-816
65.2-817
65.2-818
65.2-819
65.2-820
65.2-821
65.2-822
65.2-823
65.2-824
65.2-900
65.2-901
65.2-902
65.2-903
6q.2-1000
65.2-1001
65.2-1002
65.2-1003
65.2-1004
65.2-1005
65.2-1006
65.2-1007

65.1-92
65.1-45
65.1-93
65.1-94
65.1-95
65.1-96
65.1-97
65.1-98
65.1-98.1
65.1-55.1
65.1-99
65.1-99.1
65.1-100.1
65.1-100.2
65.1-100.3
65.1-101
65.1-102
65.1-103
65.1-104.1
65.1-104.2
65.1-104.3
65.1-105
65.1-106
65.1-106.1
65.1-107
65.1-108
65.1-109
65.1-110
65.1-111
65.1-112
65.1-113
65.1-113.1
65.1-113.2
65.1-114
65.1-117
65.1-117.1
65.1-117.1
65.1-119
65.1-120
65.1-121
65.1-122
65.1-123
65.1-124
65.1-126
65.1-127
65.1-128
65.1-129
65.1-130
65.1-131
65.1-132
65.1-133
65.1-134
65.1-135
65.1-136
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65.2-1008
65.2-1100
65.2-1101
65.2-1102
65.2-1103
65.2-1104
65.2-1105
65.2-1106
65.2-1200
65.2-1201
65.2..1202
65.2-1203
6S.2-1204
65.2-1205
65.2-1206
65.2-1300
65.2-1301
65.2-1302
65.2-1303
65.2-1304
65.2-1305
65.2-1306
65.2-1307
65.2-1308
65.2-1309
65.2-1310

65.1-137
65.1-138
65.1-139
65.1-140
65.1-141.1
65.1-142.1
65.1-144
65.1-145
65.1-146
65.1-147
65.1-148
65.1-149
65.1-150
65.1-151
65.1-152
65.1-153
65.1-154
65.1-155
65.1-156
65.1-157
65.1-158
65.1-159
65.1-160
65.1-161
65.1-162
65.1-168
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APPENDIX III

HOUSE JOINT RESOLUTION NO. 18

Requesting the Virginia Code Commission to revise and recodify Title 65.J of the Code of
Virginia. pertaining to Workers' Compensation.

Agreed to by the House of Delegates. February 5. 1990
Agreed to by the Senate. February 27, 1990

WHEREAS. TiUe 65.1 of the Code of Virginia. which consists of the Workers'
Compensation Act, has undergone many changes since the 1968 revision of Title 65; and

WHEREAS. the numerous changes have made this title legally ambiguous and
structurally obscure; and

WHEREAS. a substantial body of case law from the Virginia Supreme Court and Court
or Appeals and pertinent deciSions from the Industrial Commission should be reviewed for
possible incorporation into the Workers' Compensation Act; and

WHEREAS. these changes and conditions necessitate a revision ot Title 65.1. and it is
Within the purview of tne Virginia Code Commission to make such revision; now. therefore.
be it

RESOLVED by the House of Delegates. the Senate concurring. That the Virginia Code
Commission is requested to study Title 65.1 of the Code of Virginia and report its findings
in the form of revisions of such title to the Governor and the General Assembly of Virginia.
All agencies of the Commonwealth shall assist the Commission in its study as necessary.

The Commission shall complete its work and submit its findings and recommendations
as provided in the procedures of the Division of Legislative Automated Systems tor the
processing ot legislative documents.
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Industrial Commission ofVJrgin:ia

Commissioner William E~ O'Neill, Chairman

Commissioner Charles G. James

Commissioner Robert P. Joyner

Chief Deputy Commissioner Lawrence D. Tarr

Ms. Lynn M. Hussell, Confidential Secretary
to Commissioner O'Neill

Special Task Force Members

William H. Coiner, Virginia Manufacturers Association

William L. Dudley, Esq., Norfolk, Va.

Andrew Edelstein, Virginia Power Company

J. Thomas Fowlkes, United Energy Corporation

W. Thomas Hudson, Virginia Coal Association

E. Claiborne Irby, M.D., Richmond, Va.

Gary W. Kendall, Esq., Charlottesville, Va.

David H, Laws, Virginia AFL-CIO

Don W. LeMond, Division of Risk Management, Department of General
Services, Commonwealth ofVirginia

Robert J. Macbeth, Esq., Norfolk, Va.

Charles F. Midkiff, Esq., Richmond, Va.

John M. Oakey, Esq., Richmond, Va.

Lawrence J. Pascal, Esq., Alexandria, Va.

James C. Roberts, Esq., Richmond, Va.

Susan L. Urosfky, Department of Rehabilitative Services, Commonwealth
ofVirginia
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