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_ on
The RecodifU;ation ofTitle 28.1 of the Code ofVvginia

to
The Gouernor and the General Assembly ofVvginia

Richmond, Virginia
January, 1992

TO: The Governor
and

The General Assembly of Virginia

Senate Joint Resolution No. 17 of the 1990 Acts of Assembly directed the
Virginia Code Commission to study Title 28.1 of the Code of Virginia and
report its findings in the form of a recodification of the title to the Governor
and the General Assembly. Due to the number of amendments and changes
which have been made in Title 28.1 since the previous recodification in 1962,
the need arose to (i) organize the laws in a more logical manner, (ii) delete
obsolete provisions, and (iii) improve the structure and clarity of the tidal
fishery and habitat laws.

In accordance with the mandate, the study has been completed. The
result is a recodification of Title 28.1 into a new Title 28.2 which reflects the
consolidation of the fishery (Title 28.1) and habitat (Title 62.1) management
functions of the Marine Resources Commission. The Code Commission has
divided Title 28.2 into three subtitles. The first subtitle includes the general
provisions relating to the administration of the agency. Subtitle II contains
definitions, powers and duties covering those subjects which specifically apply
to the management and regulation of the tidal fisheries. A new chapter has
been created within this subtitle which captures the general requirements
which apply to all the fisheries including terms and conditions of licensing,
exemptions, duration of the licensing year, and tagging and marking
requirements. More specific licensing requirements are retained in individual
chapters for finfish, menhaden, oysters, clams, and crabs. Each of these
chapters is organized in a manner which presents (i) the application process,
(ii) the specific gear license requirements and fees, and (iii) the harvesting
restrictions. The Code Commission also has reviewed the various penalties
imposed for violation of the tidal fishery laws and in several instances has
changed or modified the penalty to reflect the seriousness of the offense (i.e.,
its impact on the fishery). Subtitle III incorporates those statutes previously
found in Title 62.1 relating to the Marine Resources Commission's
responsibility for management of such habitats as state-owned submerged
lands, tidal wetlands, and coastal primary sand dunes.



The Code Commission has rewritten and combined sections or parts of
sections to clarify provisions and to eliminate archaic, obsolete or redundant
language. Drafting notes highlighting significant changes or reorganization
appear throughout this report, some preceding chapters where significant
revisions were made and others following key sections in the Title 28.2 draft.

The outline of proposed Title 28.2 and the revision of Title 28.1 of the
Code of Virginia follow this text as Appendix I. Appendix II contains tables
that cross-reference the sections of Title 28.1 with equivalent sections in
proposed Title 28.2 and vice versa.

The members of the Code Commission appreciate the time and effort of
those who participated in this study, especially the staffs of the Virginia
Marine Resources Commission and the State Health Department's Division of
Shellfish Sanitation.

The Virginia Code Commission recommends that the General Assembly
enact legislation at the 1992 Session to effectuate this revision.

Respectfully submitted,

Dudley J. Emick, Jr., Chairman
Samuel J. Glasscock, Vice Chairman
Russell M. Carneal
Joseph V. Gartlan
John Wingo Knowles
Gail Starling Marshall
E. M. Miller, Jr.
Theodore V. Morrison, Jr.
William F. Parkerson, Jr.
A L. Philpott



APPENDlXI

PROPOSED ORGANIZATION OF

TITLE 28.2

FISHERIES AND HABITAT OF THE TIDAL WATERS.

Subtitle I
General Provisions Relating to the Marine Resources CommissioD..

Chapter 1 ~ Administration.

Article 1 ~ Commission; Commissioner.
Article 2 ~ Support Activities.

Subtitle n
Tidal Fisberles.

Chapter ~ ~ General Provisions.

Article 1 ~ Powers and Duties.
Article 2 • Fishery Regulations.
Article 3 - Proceedings and Actions.
Article 4 • Officers, Agents and Districts.
Article 5 ~ Licensing Generally.
Article 6 ~ Marking of Boats, Nets and Other DeVices.

Chapter ~ • Finfish.

Article 1 • Licenses.
Article 2 • Taking 01 Fish, Net and Device Restrictions.
Article 3 - Restrictions on Trawling.

Chapter ~ .. Use of Purse Nets for Taking Menhaden.

Article 1 ~ Licenses.
Article 2 ~ Area and Seasonal Restrictions.

Chapter ~ • Oysters and Clams.

Article 1 - Licenses.
Article 2 ~ Fishing for Oysters and Clams; Device Restrictions.
Article 3 - Oyster Records and Taxes.
Article 4 ~ Surveys and Resurveys.

Chapter ~ - Planting Grounds.

Article 1 ~ Riparian Oyster-Planting Grounds.
Article 2 ~ General Oyster-Planting Grounds.
Article 3 . Assignment, Transfer, Condemnation; Other Grounds.
Article -4 • Restrictions.

Chapter 1 ~ Crabs.

Article 1 • General Provisions.
Article 2 • Licenses.
Article 3 . Restrictions on Harvesting Crabs.

Chapter ~ ~ Health and Sanitation Provisions.

Article 1 - General Provisions.
Article 2 ~ Control of Crustacea, Finfish and Shellfish; Violations and Penalties.

Chapter ~ ~ Enforcement of Subtitle II; Jurisdiction.



Chapter 10 .. Compacts and Joint Laws with other States.

Article 1 .. Atlantic States Marine Fisheries Compact.
Article 2 .. Potomac River Compact; Related Laws.

Chapter 11 .. Virginia Institute of Marine Science.

Subtitle III
Habitat-:-

Chapter 12 .. SUbmerged Lands.

Article 1 .. Ownership and Uses of SUbmerged Lands.
Article 2 .. Enforcement and Penalties.

Chapter 13 • Wetlands.

Article 1 - General Provisions.
Article 2 - Wetlands Zoning Ordinance and Wetlands Boards.
Article 3 .. Permits and Review.
Article 4 .. Enforcement and Penalties.

Chapter 14 .. Coastal Primary Sand Dunes and Beaches.

Article 1 - General Provisions.
Article 2 .. Coastal Primary Sand Dune Ordinance and Boards.
Article 3 .. Permits and Review.
Article 4 .. Enforcement and Penalties.



CURRENT ORGANIZATION OF

TITLE 28.1.

FISH, OYSTERS, SHELLFISH AND OTHER MARINE LIFE.

Chapter 1 - Marine Resources Commission and Commissioner of Marine Resources.
(§§ 28.1-1 through 28.1-22.2)

Chapter Z - Proceedings, Actions and Regulations of Commission.
(§§ 28.1-23 through 28.1-36.01)

Chapter ~ - Inspection Districts; Inspectors, etc.: Police Fleet.
(§§ 28.1-37 through 28.1-45.2)

Chapter 3.1 - Radio Navigation and Marine Patrol Dispatch Systems.
(§§ 28.1-46.1 through 28.1-46.3)

Chapter 3.2 - Marine Patrols Fund.
(§ 28.1-46.4)

Chapter ~ - Fish and Fishing Generally.
(§§ 28.1-47 through 28.1-81)

Article 1 - Food Fish.
(§§ 28.1-47 through 28.1-56)

Article 2 - Fish for Manufacture Into Fish Meal, OiJ~ etc.
(§§ 28.1-58 through 28.1-86)

Article 3 - Trolls, Trawl Nets and Drag Nets.
(§§ 28.1-67 through 28.1-72.1)

Article 4 - Marking of Boats, Nets and Other Devices; Restrictions in Certain Waters.
(§§ 28.1-73 through 28.1-81)

Chapter ~ - Oysters, Clams and Other Bivalves.
(§§ 28.1-82 through 28.1-164)

Article 1 - Taking Oysters Generally.
(§§ 28.1-82 through 28.1-85)

Article 2 - Oyster Records and Taxes.
(§§ 28.1-87 through 28.1-95)

Article 3 - Carrying Oysters From State or Certain Grounds.
(§§ 28.1-96 through 28.1-99)

Article 4 - Surveys and Resurveys.
(§§ 28.1-100 through 28.1-107)

Article 5 - Oyster-Planting Ground.
(§§ 28.1-108 through 28.1-118.1)

Article 6 - License Taxes Generally for Taking, Processing and Buying Bivalves.
(§§ 28.1-L19 through 28.1-120.1).

Article 7 - Nonresidents Generally.
(§§ 28.1-121 through 28.1-123)

Article 8 - CUlling Oysters.
(§§ 28.!-124 through 28.1-127)

Article 9 - Dredging or Scraping.
(§§ 28.1-128 through 28.1-135)

Article 10 - Miscellaneous Provisions.
(§§ 28.1-136 through 28.1-142) _

Article 11 - Miscellaneous Provisions as to Particular Waters or Localities.
(§§ 28.1-143 through 28.1-159)

Article 12 - Clams and Scallops.
(§§ 28.1-160 through 28.1-164)

Chapter Q- Crabs.
(§§ 28.1-165 through 28.1-174)

Chapter I - Health Provisions.
(§§ 28.1-175 through 28.1-183.2)



Chapter ~ - Enforcement of Title: Jurisdiction.
(§§ 28.1-184 through 28.1-194)

Chapter ~ - Virginia Institute of Marine Science.
(§§ 28.1-195 through 28.1-201)

Chapter 10 - Compacts and Joint Laws With Other States.
(§§ 28.1-~02 through 28.1-229)

Article 1 - Compacts.
(§§ 28.1-202 through 28.1-203.1)

Article 2 - Potomac River Statutes.
(§§ 28.1-227 through 28.1-229)

Chapter 11 - Virginia Marine Products Board.
(§§ 28.1-230 through 28.1-239)

CURRENT ORGANIZATION OF CHAPTERS RELATING

TO VMRC UNDER

TITLE 62.1.

WATERS OF THE STATE, PORTS AND HARBORS.

Chapter 1 - Watercourses Generally.
(§§ 62.1-1 through 62.1-9.1)

Note - Only §§ 62.1-1 through 62.1-4 and § 62.1-9.1 relate to VMRC's Responsibilities.

Chapter 2.1 - Wetlands.
(§§ 62.1-13.1 through 62.1-13.20)

Chapter 2.2 - Coastal Primary Sand Dune Protection Act.
(§§ 62.1-13.21 through 62.1-13.28)



TITLE 28.2.

Fisheries and Habitat of the Tidal Waters.

Subtitle 1.

General Provisions Relating to Marine Resources Commission.

CHAPTER 1.

ADMINISTRATION.

CHAPTER DRAFI'ING NOTE: This chapter, which constitutes Subtitle I, delineates the
general administrative and enforcement responsibilities of the Marine Resources Commission
over the tidal fisheries of Title 28.1 and the habitat programs of Title 62.1 (submerged lands,
tidal wetlands, and coastal primary sand dunes). The general powers and duties of the
Commission and the Commissioner are clarified and obsolete procedures or duplicative language
is removed. The various support functions such as the Marine Patrol, the Marine Patrol Fund
and operation of the radio dispatch system have been included in the chapter.

Article 1.

Commission; Commissioner.

§ 28d-h 28.2·100. Definitions.-As used in this title , unless the context requires a different
meaning:

"Commission" sftaH Be takeB te meaft means the !!. Marine Resources Commission. !!.

"Commissioner" sftaH Be takeft te meaft means the !!. Commissioner of Marine Resources. !!.

"Fish" , or "marine fish" "fislles," 9F "sllellfish:" sRaa Be eSB5ln:lea te iRehiEle fJsflJsise,
HsBes; eystem, eIamst seallelJS, mslll:l5ea, erusmeeaB5, teRaPins, !RaFiBe mammals aBe aD efftei:
seamed means those finfish species which spend a major portion of their Jives in marine or
estuarine waters. Sunfish, crappies, and carp are not considered to be marine fish.

"Fishing" , ~"fisheries" or "to fish" sIiaIl Be €eB5trueEl fa iRehide means all operations
involved in tiSiftg, settiag, (i) taking, or catching, (ii) using, setting or operating apparatus
employed in killing, taking or catching file same , or ill (iii) transporting aBEl or preparing tile
same for market marine fish, shellfish, and marine organisms .

"Habitat" means those state-owned botiomlsnds, tidal wetlands and coastal primary sand
dunes which are SUbject to regUlation under Subtitle 111 of this title.

"Marise fisR;!! "skellfisll" aBe "eFgaBisms" sRaH Be tIlese Sj3eeies wIHeft speM tRe majeI=
flertieR &I tBeif J:i¥es Hl mariae ~ estuariBe watefs~ Ilerring, alewives aBEl strifted Bass 9f
rselEHsB are eensidered te ee manse fisIr, saaHsboes. efafJfJies, eatHsR aBEl eMf) ai=e R&tt:

"Marine organisms" means those species other than marine finfish or marine shellfish which
inhabit marine or estuarine waters. Terrapin and marine mammals are considered to be marine
organisms.

"Marine shellfish" or "shellfish" means such species of mollusca as oysters and clams, and
such species of crustacea as crabs.

"Officer" means a member of the- Virginia Marine Patrol.

"Resident" sBaH ee ~~ wIte Bas aetlially resided ift Virgiaia fer tweJ.ve menths ~ a
histate ageaey ereateEl YiHIer a esfftpaet fa wIHeft ViFgiRia is a~ pre'/idea, kswever, tRat tRe
fJswefS ae& EIaftes fH Q:e Pstemae~ Fisheries CefftmissieB sftaH Bet Be eKfl8Bdea hereby afKl
sue& CemmissieB sBaH Rave e&ly these ftewers aBEl 6Wes set ferHt m tee Petemae ~
Cempeet &I~

"Skeels" shaH Be talreB te meaa water of Jess tkaR ffiw: leet ffi~ at meaa lew~

"Territorial sea" means the waters within the belt, three nautical miles wide, that is adjacent
to Virginia's coast and seaward of the mean low water mark.



"ttaeweter Virginia" means the following counties: Accomack, Arlington, Caroline, Charles
City, Chesterfield, Essex, Fairfax, Gloucester, Hanover, Henrico, Isle of Wight, James City, King
and Queen, King George, King William, Lancaster, Mathews, Middlesex, New Kent, Northampton,
Northumberland, Prince George, Prince William, Richmond, Spotsylvania, Stafford, Surry,
Westmoreland, and York; and the Cities of Alexandria, Chesapeake, Colonial Heights, Fairfax,
Falls Church, Fredericksburg, Hampton, Hopewell, Newport News, Norfolk, Petersburg, Poquoson,
Portsmouth, Richmond, Suffolk, Virginia Beach, and Williamsburg.

Drafting Note: The definitions of "marine fish," "marine organisms," and "marine shellfish"
are new. They are currently combined under existing § 28.1-1 but are proposed as separate
definitions under § 28.2-100. "Scallops" are no longer included in the definition of "marine
shellfish" since they are extinct in Virginia waters. The definition of "habitat" is new. The three
current habitat programs managed by MRC under Title 62.1 are proposed to be relocated in
Title 28.2. The definition of "officer" will standardize the numerous references to officials with
full police powers. Currently, sucb individuals are referred to as inspectors, oyster inspectors,
police boat captains, deputy inspectors, deputies, and oyster police. The terms "resident" and
"sboals" are stricken and moved to proposed § 28.2-200. The definition of "territorial sea" is
patterned after the federal definition in 33 CFR 2.05-5(a). The definition of uTidewater Virginia"
is taken from existing § 62.1-13.2 rather than § 28.1·2 since the latter is obsolete.

§~ WIHN eOBSBtates "Tidewater ViFgtaia". TiEleWiKer Virgiaia, as useE! Hi tBis title; is
EleHRes t& embreee tile fellewiRg eeaBHes: }'£eeemaek, A-rliagteB, GaroliBe, Cbarles GHy,
Cliesterfield, BssH; :Fairmx, Gloueester, HaRor-rer, HeaRse, Isle eI ~ James Qfy; Ki&g
George, KiRg aH QueeR, KiB:g William, LaRea5ter, MMIlews, Middlesex. ~laBSemoftd, New KeRt;
NeFtliamllteB, NetUlQmeeFl8Bs, PftBee George, PAeee William, Riellmead, Sel:l~amllfeB, Stallars,
.SURy, Susse., ~JestmerelaRd aBEl ¥eI=Iij aH tile QQes el AleHRdria, Cilesapeahe, Calonial
HeigBt5, Fairfu, Palls CIlI:IFell, ~eElerieksburg, HamptOR, Hopewell, New,oFt News;- ~leAolk,

PetefSbuFg, PeFtsmatHB, RiehmoRd, Sallelk, Virgiaia Beae& aOO: Williamsburg.

. Drafting Note: Existing § 28.1-2 is repealed because it is obsolete. The current definition of
Tidewater Virginia in § 62.1-13.2 has been used in proposed § 28.2-100.

, 28.1 2.1. CBaRge &I B&IBe ef Cemmission aae Commissioner ef Fisheries; b"aRs#er eI SCi min
properties t& MariRe ResOUFSes CemmissiBa. TIle Commission ef Fisheries hereafter sIlaJI. Be
lmewft as tile MariRe ResollFees Commissiea, aae tile CemlRissieRer eI Fisheries liefeafteF skaH
Be Imew& as tile CommissioRer ef MariRe ReseuFees. AH referenees Hl EIHs GOOe t& "Commission
eI r:i5lleries" aBEl "ComRHssioRer ef F4s1teries" hereafter YaH Be deemed relereases t& "Mariae
ReSOI:lFees GemmissioR" aR& "Commissioaer ef Marifte ReseaFees," Fespeetively. All FigM; tWe
aBEl iBterest ill aIKI te a&y FeaI estate; eF a&y t8Bgible peFSOftel pF9peR}\ .vestee i& tile
Cemmissien eI FisileFies ea Hae 3it ±968; are tfaBsleRed te tile MaARe ReseaFees CemmissiaR.

Drafting Note: § 28.1-2.1 is repealed since no references to the Commission of Fisheries
remain in the Code and all property has been transferred to the MRC.

§~ 28.2-101. Jurisdiction of Commission.-Tbe jurisdiction of the Commission shall
include the Commonwealth's territorial sea and extend to the fall line of all tidal rivers and
streams &ftEI. tile except in the case of state-owned bottomlands where jUrisdiction extends
throughout the Commonwealth. The Commission shall have jurisdiction over all commercial
fishing and all marine fish, marine shellfish, aR& marine organisms , Belew sai& IaII HBe 9ft all
tidel wetefS ef tIie Cemmenwealtll and habitat in such areas .

Drafting Note: Proposed § 28.2-101 clarifies language of existing § 28.1-3 and specifies MRC's
jurisdiction over both the marine fishery contained in Title 28.1 and the existing habitat
programs in Title 62.1.

, 38:+-4: Qairmaa aae membefS ef Gemmi5sien. Tile Marine Researces CemmissioR sBall
eeRSisi ef a etlaiRnaB aBtl eigM asdiHoaal memheFS, wile sIlaD Be Fepreseafative eI; eat Bet
limited t&; tIlese· witft a sommeFcial, re creaHenol &f eR'MreBmeBt81 iaterest Hi tIie marine
Fes9Hrces e:E tile C9mm9Bweal~. At least ooe ef SQeIl. membefS sIlaII Be a~ wB&; at tile
time ef IHs ap,eiRfmeftt aB& feI: at least fj:ye yeafS prier tileFeto, Bas eaFBeEl IHs 1i""relilleeEl H=em
werkiRg 9ft tile watefs ef tIie Cemmeawealtll. =J:& tile 9teat pessihle, !Be memaeFSllip ef tile
GemmissieR sIlaJl Be FepFeSelNa9Ve eI aJ.l areas eI iRferest ifi tBe mariae reS01:lFSeS ef tile
Cemmoawealtll.~ sIlaD Be &ppeiated 9¥ tile Go"/emor, su9jeet t& e9afiFfBaHen By the Ceaef81
Assembly, if Hi sessiea wfte& sueIt appeiRtmeRt5 are made; aDd if Bet ift sessieR, tfteft at its fleE
susceeEliag sessioR. +lie ellairmaR, wBe sINHl Be aft eliperieaseEl admiaistmter wWi kaewledge ef
seaf90d &Be manae affaiFS, sIlaH Be appeintee as sueJi. &y tfte Gel.temer. TIle ellairmaR sRaD Be
CemmissieReF ef MeriRe ReS9l:lFeeS &Be sRall~ ma time te tfte tiaties e# tfte~



.,~ +efH!S eI eUiee aBEl vaeaBeies. THe E:aaiFlB8B aBEl twe lBemBeFS ef tfte CefftRlissieft
sIlaH B9kI eIHee ~ iRe llleasHFe ef tfte GeT/emer feF terms eeiaeiEleBt witIl tHe term ef eae&
Cefylemer mak-iBg tile appeiBtlBeBt:S, &f QBQl ~ Stieee5SeFS sBaIl Be appeiBteEi aIKi EItJslified,
fes,eea'Jely. TIle remaiRiag sHe memBeFS et tee Cemmissiea sItaH he appeiBteEl te JteIe emee at
tHe llieasure ~ tfte CeT.femar * a term ef le\H: yeaFS eaeIl; 9r QBQl ~ sueeesseFS afe
a,peiBted aae EIualilied, FespeeaTJely. Tfte ajJjJeiRtmeBt at SQe& sHf mefBBeFS sHaH Be made te
~ 9ft JtiRe ~ e# eveFy~ yeaT aUer -1-94& N& pefS&ft~ tite ellaiFmsa sRaH Be
eligiBle te seRZe Ief. * 6uf:iBg mere tfta& tw& sHeeessive teARS: Hewever, 8B¥ pefS&ft aj311eiRteEl
te fill a vaeaaey sBaH Be eligiBle fM twe adElitieRal terms after tfte expif&tieB eI tRe £eRR at
tile T.taeaBey fer wIHek lie was af)peiates. ',zaeaBeies sIlaD Be HHe& leF HBeJff)ifeEl tefIBS ift ~
same maBaer as erigiaal a,peiatmeDts Me maEIe:

Drafting Note: Existing §§ 28.1-4 and 28.1·5 have been consolidated into a new § 28.2-102,
and unnecessary language has been eliminated. No change in the law.

§ 28.2·102. Commission membership; chairman; qualifications; terms; meetings.-A. The
Commission shall consist of a chairman and eight additional members who, to the extent
possible, shall be representative of all areas of interest in Virginia's marine resources, including
commercial, recreational and environmental interests. At least one member shall, at the time of
his appointment, have earned his livelihood for at Jeast live years by working on Virginia
waters. The members, inclUding the chairman, shall be appointed by the Governor and shall
serve at his pleasure.

B. The chairman and two members of the Commission shall hold office for terms coincident
with the term of the Governor making the appointments, or until their successor has been
appointed and qualified. The remaining six members shall be appointed for four-year terms or
until their successors are approved and qualified . No person, except the chairman, shall serve
more than two consecutive full terms. Any vacancy shall be filled by the Governor for the
unexpired term.

C. The chairman shall be an experienced administrator with knowledge of seafood and
marine affairs. He shall serve as Commissioner of the Marine Resources Commission.

D. Five members shall constitute a quorum of the Commission.

t 28.119. MeeaRgS. E. The Commission shall meet on the call of the chairman or three
members at such times as he or they may deem necessary, and at such places as he or they
may designate.

Drafting Note: Existing §§ 28.1-4, 28.1-5 and 28.1-10 have been consolidated into proposed §
28.2-102. The language in § 28.1-4 requiring confirmation by the General Assembly has been
deleted because confirmation procedures are established under § 2.1-41.2. The responsibility of
the chairman as agency administrator has been incorporated into new § 28.2·105. Subsection D is
new since current law does not provide for a quorum.

t ~ QMIr, delivery &f eemmissieBS &f membeFS. Tae CemmissieBer aBEl the asseeiate
memBers sRaH tae tBe eatIl ~feseriBed ~ A~-tiele II; t +; ef tile CSBstUutieR 8efeI:e a ooaFt ef
reeeM e! aBY e&aRty ~ eHy wllereiB SBeft memher resides. ~ eelftRlissieB el eeeft memBer
sIIaD Be f.eFWardea ~ tRe Gerw'eraer t& tfte eIeF.Ji ef tile~ ef reeeM at tIte e&aRty ef=~ at
wIHeft sueft membeF is a resideBt, aBEl sIIaIl Be deliveFed te sueft member 9ft tile taIBBg eI tile
eatJt aM tile gi¥iBg ef tfte 8eBEl f)Fesefibea in tHe fellewiag seetieB f§- 28.1 7).

Drafting Note: § 28.1-6 is repealed since Chapter 1 (§ 49-1 et seq.) of Title 49 stipulates
requirements for oaths and affirmations.

~ ~ BeBEl ~ Cemmissieaer. The CemRii5sieaer shall eater iRte geB& iB tBe jJeaalty ef
$19,999, wHa Sttfefy t& he ajJpreTled By tile GerwTemer, payable aR8 eeaditieRea as reEIyireEl By ,
~

Drafting Note: This section is stricken since bonding requirements are specified in Chapter 2
(§ 2.1-11.1 et seq.) of Title 2.1.

, ~ CempensatieR ef Cemmissieaer. The Cammissieaer sRaH reeeilJe a saIafy t& Be
Bee ~ ~ GeReFaI Assembly aM payable eui 91 tee ap~FepriatieR m8iIe fef: tfte MaRDe
Res61lrees CemmissieB.

Drafting Note: § 28.1-8 is repealed since compensation is established in the Appropriations
Act.

3



§ ~ Pewers 28.2-103. General powers of Cemmissieaer aBEl asseeiate members
Commission; promulgation of regulations .-The Cemmissieaer aflEi ~ asseei~e memeefS
Commission shall jeHNIy exercise all of the powers herein conferred ; aeept~ it is ffte HKe&t
at tBis seetiea tBat tile Cemmissieaer shaH; aeept as etlier\vise previElee, Be~ Fespensiele
fet: tile eafereemeat at tee Hs& aBEl sbeHHsli laws aBEl f&F. tIte a~peistlBe6t at all elB,leyees. and
may promulgate regulations and guidelines necessary to certy out the provisions of this title.
Marine fisb,.eries regulations shall be promulgated according to the procedures established in
Article 2 (§ 28.2-209 et seq.) of Chapter 2 of this title. Habitat management regulations and
guidelines shall be promulgated in accordance with the Administrative Process Act (§ 9-6.14:1 et
seq.).

~ Cemmissieser~ llre¥iee f&F. lite eevele,meRt at pregrams aesigReEi te eSBasee aR&
im,reve eemmereial aBEl speft fisHeries ift ViFgisia's tidal watefS.

Drafting Note: Existing § 28.1~9 is amended to include only the general powers of the
Commission. Tbe new section (§ 28.2-103) consolidates regulatory authority for the habitat
programs in Title 62.1 and marine fisheries (Title 28.1). The new language clarifies that there
are two distinct procedures for promulgating regulations: one for habitat and the other for
marine fisheries. The powers of the Commissioner have been stricken and incorporated into a
new § 28.2-104, except for the power to develop fishery programs, Which is moved to proposed §
28.2-202.

§ 28.2-104. Commissioner; general powers and duties.-Tbe Commissioner sball:

1. Enforce the marine fishery and habitat laws and regulations;

2. Serve as chief executive officer of the Commission and devote full time to the duties of
the office;

3. Appoint all personnel; and

4. Establish and equip a permanent office in the City of Newport News.

Drafting Note: This proposed new section consolidates the powers of the Commissioner
located in a number of existing sections. Subdivision 1 combines existing §§ 28.1~9, 28.1-13, and
the first paragraph of 28.1-23, all dealing with enforcement of fishing laws and the general
power to enforce habitat laws and regulations in Title 62.1. Subdivision 2 is taken from existing
§ 28.1-4 with clarifying language added which indicates that as agency head the Commissioner is
the chief executive officer. Subdivision 3 is taken from § 28.1-12. Subdivision 4 is the first
sentence of existing § 28.1-11.

; 38.111.~ reeeres epee te examiBsties. The CemmissieseF sIIalI estaelisll aH eEfYip
a permaaeat effiee at same eelWeftieat tHaee ill tile GHy at NeWjJeFt New!r. AB reeeres ie tile
effiee sIlaU Be 9IM!B at all ames t& tBe examiBatiee &f tile GefJem9F, AaditeF &I PuBIie AeeeaB:t5,
er~ aeereElitee ageBfs, er &BY isteresteEl perses. ~ effiee at tile Cemmtssies sIlaH Be llept
epee Ief. wB58eBes &I busieess tIlr911gBeat eaeft year, iB eeftleFHlity ~ tile FHIes ase
regulati91l5 &I tile Cemmeswealtll.

Drafting Note: This section is stricken because the requirement to locate an office in
Newport News is being moved to proposed § 28.2-104. The requirement for examination of
records is unnecessary since records are SUbject to F.O.!. under § 2.1-342.

t 38.112. l~peinbBest aBEl eest:f91 ef empleyees. The Gemmissieaer is aatllemed te s~I'eiet

all: at !Be effieers aM empleyees at tBe Manse Res9aFees Cemmissies, iseJadieg all iBSpeet9rs
aM i*Hiee I)eat eaptaill5, aH sBaD Ba¥e f.HH eeBa:el at all tile empleyees &I IHs de'8Am:eBt;
elfeel'aRg tile asseeiate members. He sJiaH. empley SHeft ageseies aa& empleyees as ffte geee at
!Be semee may, ill !Be epinies at ~ CemmissieB, Fe CifaiFe, aH all sae& elRpJeyees sBaIl Be
salJjeet te IHs ereers.

Drafting Note: This section is stricken because the power to appoint is being moved to
proposed § 28.2-104. The control of employees is already provided for under § 2.1-20.01
(Employment of personnel) and § 2.1-20.01:1 (General authority for agency directors).

§ 28.1 12.1. 28.2-105. Legal representation for ap,eistees employees in criminal prosecution;
compensation.-If any peFS&ft ap~eiRtee By iRe CeRu&issieReF sIlaIl Be Commission employee is
prosecuted on any criminal charge arising out of any act committed in the discharge of his
official duties, the Commissioner may employ special counsel approved by the Attorney General
to defend saeIi peFS&ft the employee . The compensation for special counsel em,JeyeEl parsaast
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to ~ sesB9H shall, subject to the approval of the Attorney General, be paid out of the funds
appropriated for the administration of the Manae Resoafses Commission.

Drafting Note: No change in the law.

t 28.113. Cemmissi9aer t& eRlefse laws aR& FeEtHife peFfermaRee eI dHaes. TBe
CemmissieRef sBaD faiUlfally, impartially, aBEl elfieieatly eRfofee all el tile laws ~ ~ ~
Felative to tBe fiSk. aae shellfisli iadastry ift. the tiElewatefS el tBe Cemmoftwealtll, 9f~ tile
jarisdietieB er tift6eI: tBe jeiftt jaFisElieuoR eI tBe CemmoRwealtli, aae sBaH see Ulat all laws
~latiBg te fisk. aBEl sboellfisii afe eBfoFeeEl aoo eeSeFled. It sBall aIse Be t:Be flB.t¥ el tile
C6mmissi9BeF te see tftat ~ empleyees faitbJally perieFm the emies pfeseFiaed fer tfteIB By
law; aee ehserve saefi- Riles aae Fegalatie8S as may Be }aiEl dewft hy the CemmissioB OF
CommissioBer Ier t&eH: ge'lemlBeBt.

Drafting Note: This section is stricken. The provision requiring the Commissioner to enforce
all fish laws has been moved to proposed § 28.2-104. The language regarding employee
performance is unnecessary since § 2.1-20.01:1 provides general authority for agency directors.

t ;18.1 14. PafeBase, lease er sale ef heats; Bets aM et:b:eF equipmeBt. Tboe GemmissieBef
wH&~ appFer.ral ef the ManBe ReseuFees C9mmissieB is autllerizoeEl to paFeBase er ~ sae&
~ Bets; aDd etIleI= equipmeBt as may De: Beeessary t& eRalHe tIte CommissioBeF aBe ms
assistaBts te peFfeFIB tBe euaes impesed 9ft tIlem h¥ law; aB6 tfte CemmissieBeF is aIse
aatBemea witIl the appF9"l81 ef t:Be CemRlissieB t& sell; eJiSBaBge, ellaTter, lease; rem, &F repair
any Beats er etfter eqaipmeBt eel9BgiSg Hi tBe seFlfiee; aBEl 1ft tfte ease ef sale er exekaBge,~
feiftvest the fJFoeeeds 1ft aBotlieF eeat OF beBt.l¥taipmeat.

Drafting Note: This section is repealed since procurement procedures are subject to the
Virginia Public Procurement Act (§ 11-35 et seq.). The reinvestment of proceeds is covered
under the surplus property provisions of the Appropriations Act.

*' ;18.1 Hi. Reperts &f elRpleyees. Adl empleyees sIIaIl Be FequiFed to make SHeIl feports te .
t:Ite CeRllftissieBeF at sae& ames as tile Commissionef er CommissieB sBaIl eiFeeto

Drafting Note: Existing § 28.1-15 is being repealed as unnecessary.

t 28.1 18. IBVesagaftOBS ~ CemmissieBef. It sBall Be the tkIty eI tile CeRlRlissieBef to
iIWesHgtHe H=em time te tHRe aay aBEl all· matters affeetiag tee seafeed iBdusS'y, aft6. tile
CelftlftissieB sIlaIl 6a¥e tile auaenty te fteaF aM determiBe all quesaeRS aHsiBg aut eI tee
effieial aets at its empleyees.

Drafting Note: Existing § 28.1-16 is stricken with the Commissioner's investigative power
moved to proposed § 28.2-202. The authority to determine questions arising out of employee
actions is unnecessary since § 2.1-20.01:1 stipulates this authority of agency directors.

t 28.1 17. Repealed By Aets -l-984; ~ +34::

t 28.118. Repealed h¥ Aets~~ 4ft&.:

t 28.1 19. Repealed By Aets 1984; e:-~

*' 28.1 29. Repealed Sf :AEts 1984; e:-~

Article 2.

Support Activities.

§ 28.1 46.1. 28.2-106. Virginia Marine Patrol; law-enforcement responsibilities ; qualifications;
oath .- A. The law-enforcement feFee division of the Commission shall be designated as the
Virginia Marine Patrol. It shall exercise such powers and duties as tne General Assembly may
confer upon it by law and as provided in regulations adopted pursuant to law -: ~
Fespeasihiliaes eI tile ViFgiaia Manse PatFeJ. sBaH iBelllde, , including but not Be limited to:
patFelliBg tee 9daI waters aBEl sk9FeliBe ef the Cllesapealie Bay, its HEIaJ trilndaFies, 3fKI
temterial sea; eafefeiag manBe HsIIiBg aB6 lIaeUat eeBsePlatiea laws aBEl FegHlatioBs; enfofeiBg
~ laws lleRaiBiag te tile kaf\lesBRg ef seafeed fFem eeaaemBed areas; en#9Feiag laws eF
assistiRg etBer ageReies iB esfefeiag laws ftertaiBiag to tile Fem9val el 98strnetiens aRe
alJeaaeaed T.tesseJs H=em the water; t& 8eating eperatiea aoo Ba'JigatioB, aBEl te lafeeny 6ft file
wateFi pfevidiag fer wateF80rne safety; 8Btl eeadaetiag seafeft aBd reseue aeti"liaes.
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1. Patrolling the tidal waters and shoreline of the Chesapeake Bay, its tidal tributaries, and
territorial sea;

2. Enforcing marine fishery and habitat conservation la ws and reginsttons;

3. Enforcing health laws pertaining to the harvesting of seafood from condemned areas;

4. Enforcing or assisting other agencies in enforcing laws pertaining to the removal of
obstructions and abandoned vessels from the water, to boating operation and navigation, and to
larceny on the water;

5. Providing for weter-bome safety; and

6. Conducting search and rescue activities.

, 28.1 48.2. PowefS &f eff.ieeFS e# the ViFgiaia Mariae Patrel.

B. Officers of the Virginia Marine Patrol shall have the same powers as regular game
wardens appointed pursuant to Chapter 2 of Title 29.l.

C. A person shall be (i) at least twenty-one years old and (ii) a high school graduate or
equivalent to qualify for appointment as an officer.

D. Each officer shall qualify before the cIerk of the circuit court of the county or city in
which he resides, or in whicb his district may be, by taking the oaths prescribed by law.

Drafting Note: Existing §§ 28.1-45.1 and 28.1-45.2 have been combined in proposed § 28.2·106.
No change in the law. Subsection C of this section is taken from existing § 28.1-41 but raises the
age requirement for officers from 18 to 21 years Which is current agency policy. Subsection D is
taken from existing § 28.1-42.

, 28.1 46. Rej3ealed ~ Aets~ e: m:-:-

§ 28.1 46.1. 28.2-107. Commission to implement systems; leases aBEl etIler ageemeat5; fees
aBEl eaarges radio system .-The Commission is aatJlomed aae Elireeted t&. shall take steps to
implement eefft an effective Ba",.,igati:oR system aBEl 8- marine patrol radio dispatch system. In
establishing and operating such systems a system on a permanent basis, the Commissioner is
aaYlemed t& may negotiate appropriate lease leases or other necessary agreements wHIl S\leIl
fif:m s: firms as may Be Reeessary. sues- agreemeRts, if made; s8aIl pro",.,ide for lease e#
traasmissiea 81= base radio stations ;" aae eI RKlie B:&VigeBoaal eqaipmeat fer ElesigBated vessels
&f tile CemmissieB &BEl eI die ViFgiBia Insatllte eI MaJ'jBe SeieBee, aBEl sIlaIl provide a& eptieB
Ier pUFellsse eI sueIt eEfUipmeBt .

:tile Cemmissiea is autaerized te estahlisli a seliedule e# fees aBEl eliaFges t& ge paitl ~
usefS e# the system wIie are Bet ageaeies &f the~

Drafting Note: All language regarding a navigation system is stricken, since no such system
exists or ever existed. The language was placed in the Code for a private party who hoped to
develop an electronic navigation system. The Commission still needs to lease base radio stations,
so this language remains.

t 28.1 46.2. C9mRlissiea t& e9taift. assigBmeat at aeeessary m6ie freql:leDeies. Tile
CemmissioD sIWI ~ t& tBe Federal CemRluBieaa9BS Cemmissioa leF; aBEl melEe its Best
euerts t& eBiaiB; permaae&t assigament &f mtlie fFequeaeies Beeessary aBEl appFepriate lei:
9pemti9B eI saeIi s~lStelftS.

Drafting Note: Existing § 28.1-46.2 is repealed. Applications for licensed radio frequencies are
made on behalf of the Commonwealth by the Department of Information Technology.

t 28.1 46.3. PIaft 1M implemeataa9a &f eemplete ami permaaeat systems. Tlte Cemmissi9a,
with t&e eeepemtiea eI aay~ eeRtmetiag paft¥ ase appJ=9pA8te effieials eI etBeI= state
ageaeies, Ieeal g9J}eFBmeBts,~ states;- aB:El the fedeFaI ger.'emmeat; sBaIl derlelef) 8- plaft t&
implemeat~ a maADe patrel Elispateli system aBEl a eelBplete aBEl ~ermaReBt system eI F8EH&
n8"ligatiea fer Ole ~reteeti9B aBEl safety e# pleasure beatiag aDd Ole eemmereial beating aBEl
seamed iadlJStFies.

Drafting Note: This section is being repealed since the radio dispatch system has been
implemented and a navigation system is no longer contemplated.
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§ 28.1 4&.4. 28.2-108. Marine Patrols Fund ereated continued .-A.~ is seFeby ereateEi
The Marine Patrols Fund , is continued and hereinafter referred to as the fund -: ~ IuBd ,
which shall consist of tItese moneys appropriated tlieret8 to it by the General Assembly.~
tile fQaQ;~ sIlaH ~ distributed by tBe Comptroller sae& 1R8Bey5 as shall Be re(fuired By tile
VirgiRia MariRe Reseurees CemmissioR te ee¥ef ~ eests eE the eperatioB at: a IBaRRe~
dispatell seF¥iee as pre'lideEl Ier aBEl deBRed iR: CS&IJteF 3d ~ 28.1 46.1 et seq:+ &f tIlis &tie-:
~ Yie IuB6; tBere sBaIl aIse ~ distrilnltea, Be later tBaa Fe8Faa~T l- &f. eaeIl year, hy- iAe
Cempl:reller, wIie- sRaD &raw WBrraRts 9B ~ 9asis ef eertiHeetiea By tile CemmissieRer, te eaeIt
eeumy er ~ Hi Tide~"iifeF ViFgiaia er ~ eeumy ahuWag SHJ:HIl. MeuBtaiR I:.ake epemtiag a
mariRe~ er pre'liaiBg IBaARe~ selViees ill the wateP.; \IftEIef: tee jUFisElidieB eI tRe
GemB19ErWealtll, aft aIR8uRt efttiQl t& Hfty pereeat &f the immediately preeediRg yeaFs east t&
saeft loeality eI saeQ meriRe~ er a 4aFgef ameliat as speeilieally pRJl',rTideEl ift tile elifTeRt
geBeral ap,ropriaaoas aa: The Comptroller shall annually distribute moneys from the fund for
the folloWing purposes:

1. To cover the Commission's costs for its operation of a marine patrol dispatch service.

2. To reimburse each county or city in Tidewater Virginia or any county abutting Smith
Mountain Lake for its operation of a marine patrol or for providing marine patrol services in
waters under the jurisdiction of the Commonwealth. The amount to be paid to each county or
city shall be as specifically provided for in the General Appropriations Act The Comptroller,
upon certification by the Commissioner, shall make such payments no later than February 1.
The total amount provided to any county or city uMer iBis seetieR shall not exceed twenty
dollars per motorboat registered in sae& the locality on January 1 of that year, as determined
by the records of the Commission of Game and Inland Fisheries.

B. 1ft tile e¥eBt tBet If total distributions allowable under SUbsection A of this section exceed
the amount of revenues appropriated to the fund, each qualifying county or city shall receive a
prorated share.

C. The Commissioner is lleFe~y autllerizeEl te may obtain from any county or 'city seeking
funds under this section sae& any information as he may req\liFe Hi eF8eF~ Be~ needs to
determine the amount of funds to which such county or city may be entitled lleFeusder .

D. For the purposes of this section the terms "marine patrol" and "marine patrol services"
sHII Be deemed te iseluEle mean water-borne law-enforcement, safety, and rescue activities.

Drafting Note: In subsection A 2 the specific percentage of reimbursement has been stricken
and replaced with a general reference to the Appropriations Act. No other change in the law.

Subtitle II.

Tidal Fisheries.

CHAPTER 2.

GENERAL PROVISIONS.

CHAPTER DRAFI'ING NOTE: Chapter 2 contains those provisions which apply specifically to
the regulation of the tidal fishery and include the powers and duties of the Marine Resources
Commission and the Commissioner and general licensing requirements. Under its current powers,
the agency may promulgate regulations. A violation of any regulation, under existing § 28.1-23, is
a Class 1 misdemeanor, whereas a violation of a statute unless otherwise specified is a Class 3
misdemeanor. This has led to a two-tier system of penalties. To remedy this situation, the Code
Commission has removed the provision which calIs for a Class 1 misdemeanor penalty for
violation of a regulation and has proposed new language (§ 28.2-201) which requires that the
penalty for violations of a regulation be the same as the penalty specified in the enabling statute
under which a regulation has been promulgated. No changes have been made to the procedure
for promulgating fishery regulations or to the heartngs before the Marine Resources Commission
which appear as Articles 2 and 3. Articles 4 and 5 consist of general provisions which
consolidate many of the requirements that previously appeared in each of the fisheries (i.e.,
finfish, shellfish, oysters and clams). Similarly, all the exemptions from licensing requirements as
well as the requirements for tagging and marking of gear have been placed in this chapter.

Article 1.

Powers and Duties.

§ 28.2-200. Definitions.-As used in this SUbtitle, unless the context requires a different
meaning:

7



UHaul seineII means any net set from the shore or in shallow waters not exceeding eight feet
in depth at mean low water. Every haul seine snelt have one end stationary at all times while
the seine is being used, except when closing the net the stationary end may be changed.

"James River seed area" means that area in the James River and its tributaries above a
line drawn from Cooper's Creek in Isle of Wight County on the south side of the James River to
a line in a northeasterly direction across the James River to the Newport News municipal water
tank located on Warwick Boulevard between 59th Street and 60th Street in the city of Newport
News.

"Mouth of the Rappahannock River" means the area beginning at Stingray Point, Middlesex
County, at the United States Army Corps of Engineers survey station uBird", an aluminum disk
set in the top of a concrete monument, being located at coordinates 453,785.17 North,
2,638,116.66 East, 1927 North American Datum - Virginia South Zone; thence 12° 52' 35" (grid
azimuth) 20,846.73 feet to a point on the Eastern side of Windmill Point, Lancaster County,
designated as Virginia Marine Resources Commission survey station "Windmill", a one and one
half inch iron pipe driven nush with the .ground, being located at coordinates 474,107.68 North,
2,642,762.29 East, 1927 North American Datum - Virginia South Zone.

"Pound net" means any net having a funnel mouth, round mouth or square mouth with the
head exposed above the water.

uResidenf' means any person who maintains his principal place of abode in Virginia with
the intent to make Virginia his domicile.

··Shoals" means subaqueous elevations covered by water less than four feet deep at mean
low water.

Drattillg Note: The definitions of haul seine and pound nets are taken from existing §
28.1-51. The definition of James River seed area is taken from existing §§ 28.1-83 (proposed §
28.2-508) and existing 28.1-98. The definition of the mouth of the Rappahannock River is existing
§ 28.1-148 but the boundaries have been updated to reflect the Virginia coordinates system and
references to certain structures which no longer exist are stricken. The definition of "resident"
in existing § 28.1-1 is changed to remove the durational requirements and includes the intent to
be domiciled Virginia. The definition of "shoals" is taken from existing § 28.1-1 with modifying
language added.

§ 28.1 2~. 28.2-201. Authority of Commission to make regulations, establish licenses, and
prepare fishery management plans; enforcement; penalty for violation of regulation.- A. The
Commission sHIl Ila¥e autll8rUy te maIie saeIl- may:

1. PromUlgate regulations as it 8eefft& , including those for taking seafood, necessary to
promote the general welfare of the seafood industry and to conserve and promote the seafood
and marine resources of the Commonwealth ; iBeludiag Pegulaa8BS as te tIte talaB:g eI seafood .
The Commission may also promulgate regulations necessmy for the conservation and reasonable
use of surf clams.~ feg\llaa8as Regulations shall not conflict with Die pr8'lisi8BS &f statutory
law. The penalty lor violation of a regulation shall be the same as the penalty prescribed for
violation of the specific statute under which the regulation has been promUlgated.

=Ble C8mmissi88 sIHHI IHwe tile~ te e~lisll 2. Establish a license commensurate With
other licenses in an amount not to exceed $100 for any device used for tile taking or catching
e# seafood in the tidal waters of the Commonwealth when the device (i) is not otherwise
licensed in this title and~~ deYiee (ii) is used for commercial purposes. The Commission
may specity7 when issuing such a license, any restriction or control over the device or the
person operating the device.

~ CemmissioB is aat8emed t& prepare 3. Prepare fishery management plans containing
evaluations of regulatory management options, based upon scientific, economic, biological, and
sociological information, and to use them in the tIesigB aftd. pr8mulgatioB development of
regulations. The Commissioner may appoint a nsnertes advisory committee and its chairman,
consisting of representatives of the various fishery user groups, to assist in the preparation and
implementation of the fishery management plans. NOt:wi~Bdiag tile PF8lw!isieRS eI ; 2.1 29.3, tJie
The Commission may expend funds to compensate the members of the committee pursuant to §
14.1-5.2 frem maes teat may Be apPFepri~ed fer saeft purpeses 9¥ tfte ViPgiRia MariRe
Resem:ees CemmissieB .
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III atlElitiea te tile eBfereemeBt ef aay Fegulatiee &y its &Wft iRSPeetefS, tee CeHllBissiea may
1='Ferlide 4. Provide for enforcement of any regulation governing surf clams by any
law-enforcement officer of any agency of the Commonwealth or its political subdivisions or by
any law-enforcement officer of any agency of the federal government ; Pf9'l-idiag fIte ageRey
agReS ~ uRdeFtalte iRe eBfeFeemeRt . Enforcement agreements ~ ~ tlla& C9RlmissieB
ill5f)eetefS with other agencies or political subdivisions shall be stated in the regulation.

Awj pefSeft wfte vielates aBY regulatieB adepted &BEl fJFeHulJgated &y tile C9RlmissieB sIiaH Be
gaHty ef a Glass ± misElemeaBer.

Drafting Note: The authority to regulate surf clams has been moved from existing §
28.1-120.1 to subsection A 1. Although surf clams are not found in Virginia waters, they are
landed at Virginia facilities and SUbject to inspection by the federal government and MRC. The
last sentence in subsection A 2 is language from existing § 28.1-48(B) (proposed § 28.2-301). In
order to eliminate the current two-tier system of penalties (i) new language in subsection A 1
clarifies that the penalty for violation of a regulation shall be the same as that of the enabling
statutes and (ii) language in subsection A 4 which makes it a Class 1 misdemeanor to violate a
regulation has been stricken.

§ 28.2-202. Commissioner; fishery powers.-The Commi5sioner may:

1. Investigate all matters affecting the seafood industry; and

2. Provide for the development of programs designed to enhance and improve commercial
and sport fisheries in Virginia'S tidal waters.

Drafting Note: Subdivision 1 is taken from existing § 28.1-16 and subdivision 2 is taken from
existing § 28.1-9.

§ 28.1 23.1. 28.2-203. F-isIlery Commission to prepare fishery management peIiey plans;
standards .- It sBaa Be tile geal &# fisheries maaagemeet wHItiB tile Cemmeaweeltll eI ViFgiaia
te eeaseFVe aBti eaRanee fiBfisB: aae shellfish: FeSeuFees, aRe te JJfesefVe 8B& JJfemete getIl
eemmeFeial aBfI reereatieaal fisheries, aDd; tHeFeby, te mmamii;e IeeE! pfeduetieB aR&
Fe~eeBeB&1 eppeFtuBities. +lie maABe FeseHFees eE tee CemmeS~te~ sIleIl he ma&aged f.ef
tfteiF maximum heaefit aae leag teffft use By pfeseBt aae fuaIFe geaefMieBS. The Commission
shall prepare and implement fishery management plans prepared aae implemeRted aee9Fdisg t&
lew shall aIse IlaYe as a geal tile }Jfesef¥8Bea eI so as to preserve the Commonwealth's
exclusive right to manage the fisheries within its territorial jurisdiction.

Pisllery JRaaagemeRt SIlaIl Be ~ upe& ate Itest seieRtifie, eeeBemie, bielegieal aRe
seeielegieal iBfermatieB az.r.ailable, sBaIl Be Fespeasi"Je t& tile Reeds ef. iBteFested aRtl afteeted
eiazeBS, sBaIl pFeRlete effieieaey iR tile utilimtieB ef. die feS8urees, ae& sIlaIl tIfaW upe& all
a'~'8ilahle eapabilities iR eaFf'YiBg eat feseaFeR, admiBistFatiea, m8B8gemeiK; &IHI eafeFeemeRt

Any fishery management plan prepared, and any regulation promulgated to implement the
plan, shall be consistent with the following standards for fishery conservation and management:

1. Conservation and management measures shall prevent overnsamg While achieving r e& a
eeMiBuiag Basis; the optimum yield from each fishery. The "optimum yield" of a fishery means
the amount of fish or shellfish which will provide the greatest overall benefit to the
Commonwealth, with particular reference to commercial fishing for food production and to
recreational fishing;

2. Conservation and management measures shall be based upon eeBtempemaeeus
eensidefSaea e# the best scientific, economic, biological and sociological information available;

3. To the extent practicable, an individual stock of fish shall be managed as a unit
throughout the territorial waters of the Commonwealth, and interrelated stocks of fish shall be
managed as a unit or in close coordination;

4. Conservation and management measures shall not discriminate between user groups. If it
becomes necessary to allocate or assign fishing privileges among various user groups, such
allocation shall be (i) fair and equitable to all fishermen; (ii) reasonably calculated to promote
conservation; and (iii) carried out in such manner that no pamealaF iBdirJidual, eerpemtieB, aT
etIleF emHy person acquires an excessive share of such privileges;

5. Conservation and management shall, where practicable, promote efficiency in the
utilization of fishery resources, except that no such measure shall have economic allocation as
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its sole purpose;

6. Conservation and management measures shall take into account aR& aHew feF variations
among, and contingencies in, fisheries, fishery resources, and catches;

7. Conservation and management measures shall, where practicable, minimize regulatory
burdens which inhibit innovation, expansion, and normal business operations.

Drafting Note: The policy language and goal statements have been stricken. The second
paragraph is stricken since it duplicates the language contained in the standards.

§ 28.1 23.2. 28.2-204. Authority to collect fisheries statistics.- A. The Commission sBaIl fta¥e
tfte au~9rUy t& may collect from any source any fisheries data and information wRie& it tIeems
necessary to develop fishery management plans and to evaluate management options. This
information shall include, but not be limited to:

1. Statistics for catch and fishing efforts by species from commercial and recreational
fishermen; .

2. Statistics from fish processors and dealers;

3. Types of gear and equipment used;

4. Areas in which fishing has been conducted;

5. Landing places; and

&; Awj et:8eJ: iBfermatieB as deemed Beeessary By the CemmissieB.

6. The estimated capacity of fish processing facilities and the actual amount of fish
processed at these facilities.

It sIteH else iBelude iBfermatieB Beee5S8ry le deeumeBt tBe esBmeted aDd aetual pFeeessiBg
eatJseily ef Hs& pFeeessiag faeiIi~es.

B. The Commission may enter into cooperative agreements With· ageaeies ef sa9tBeF state;
tee {edem) gevemmem; &f eHleFS any other entity for the collection of statistics , ~ die
CemRlissieB IB6¥ eeIIea ~es IFem aRY sew:ee ae& Feql:lire tile repeI1iag eI tBese staHsties
9ft IeFIBS pFeSerieed ~ fBe CeRlRHssieB .

C. The information collected or reported shall not be disclosed in any manner which would
permit identification of any person, firm, corporation or vessel, except when required by court
order. The Commission may prescribe the form and manner in which this information is
reported.

Drafting Note: Subdivision 6 is stricken since subsection A authorizes the collection of any
data. No change in the Jaw.

§ 28.1 a.l. 28.2-205 Scientific collection permits .. penalty. -A. Except as provided for in t
28.1198 § 28.2-1101 , it sIlall Be is unlawful for any FesideBt M BeBRSideBt pefSeB, paflBefSllip,
asseeiaaeB, eeFf)eFatiea, selleel, edl:leatieBa) iB5~tB~eR, FesesFell ~ related gF9Bp M ergaBimtiea
person to remove from the waters of tIHs State the Commonwealth saBjeet t& under the
jurisdiction of the Commission any marine fish, marine shellfish, or marine organisms for
techincal research, scientific, educational or museum purposes without having first obtained from
the Commissioner a collection permit wilen SU£Il. reRleT.tel is lei: teeRBieal, FeseaFell, seieRBlie,
edaeetieRQl eF museum pUFjJeses .

A violation of this subsection is a Class 3 misdemeanor.

B. Application for a permit shall be made in writing to the Commissioner. There shall be no
charge for a permit issBetI I:lUFSBaBt t& tee pFe"risiens eI tIHs seeBeR. Arty peFIBH issueEl pafSUlHlt
t& tBe ppe"lisieRS eI t&is see~eB and the permit shall not be transferable. Pi=evided, ReWel'JeF, Q:M
tile The issuance of the permit shall be governed by applicable RIles aBEl Commission regulations
pfemulgated By the CemmissieB and shall be subject to any reasonable terms and conditions
imposed by the Commissioner. The Commissioner may, with the approval of the Commission,
require an applicant for such permit to submit to the Commissioner any data or results acquired
through the eeUedieB ef maRBe speeimeflS J:lllfSlIaat te use of the permit.
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C. Any person who has been euIy issued a scientific collection permit pUfSH8at f9 ate
ftfer.i5ieBS at tftis seetiea shall be exempt from any licensing provision of this aue subtitle
relating to the taking or catching of flBfis6; fish , &F shellfish , or marine organisms .

Drafting Note: No change in the law. New language in subsection A stipulates the penalty for
unlawful activity.

§ 28.122.1. 28.2·206. Virginia Saltwater Sport Fishing Tournament.-The Commission shall
promote and develop the Commonwealth's saltwater angling resources for their recreational and
economic benefits , iaEladiBg &at Ret limited t&; . These efforts shall inctuae, but not be limited
to, a SUbprogram , liB&wB: as the Virginia Saltwater Sport Fishing Tournament ~ ~ Te\lmameBt
is ~aFged willi tee fellewiag eaaes aBEl respeBSiBilities , which shall :

1. ~ ftFemete aRtl develep sal~teF speft fishiBg, iBehtdiBg a Saj~ateF Speft FislliRg
Tel:lAiameRt ElesigseEl te EleeaJReBt Publicize and document the quantity, quality, and variety of
the Commonwealth'5 saltwater angling resources f&f tBe psFjtese &f pallliewBg these FeSel:lfeeS ,
wIleR pessillle Hsft eal:IgM er talieB iR tBe teaFBameBt sftaIl he released aHYe ; and

2. ~ estaillisil Establish a system for securing and maintaining records of the largest of
each marine game fish commonly taken By aBglers in the Commonwealth's marine wateAVays
waters by anglers . When possible, fish caught or taken in the tournament shall be released
alive.

Drafting Note: No change in the law.

§ 28.1 22.2. 28.2-207. Tournament Advisory Committee estalllisBed continued .-A. =Atefe is'
lleFet3y estaelislleEl tile The Virginia Saltwater Sport Fishing Tournament Advisory Committee
wIHeIt is continued and shall hereinafter be known as the Committee. The Committee shall assist
the Director of the Virginia saltwater Sport Fishing Tournament, hereinafter referred to as the
Director, with the development and operation of tournament programs &B4 maIie
FeeefBmeBdatisBS eeBeemiBg teamameBt serviees aftEl. In'egF8RiS .

B. The Committee shall consist of twelve members appointed by the Commissioner with the
approval of the Secretary of Natural Resources. Committee members shall be selected from a
list of nominees supplied by the Director.

C. The term of office of each member· shall be for four years r pFB'MEled ~ iBHial
appeist1BeBts sHIJ. Be . Initially, four members shall be appointed for two years, four members
appointed for three years, and four members appointed for four years. Appointments to fill
vacancies shall be made to fill the unexpired term.

D. Members shall receive no compensation for their services but shall receive
reimbursement for actual expenses. The Committee shall meet at the call of the Director.

Drafting Note: No change in the law.

§ 28.1 47.2 28.2-208 . Marine Fishing Improvement Fund estaelisllee continued .-There is
hereby estaBlished continued a special, nonreverting fund in the state treasury to be known as
the Marine Fishing Improvement Fund, hereinafter referred to as the Fund. The Fund shall
consist of that portion of the nonresident harvester's license fees which have not been allocated
to the Virginia Marine Products Fund as provided for in § 28.2-227. The Fund shall be
administered by the COmmission -; te he and used solelyfef: tBe IH:lFiJeSe el RlaBagiBg to manage
and impfeTJiBg improve marine fisheries.

Drafting Note: Clarifies the Fund's source of revenue. No change in the law.

Article 2.

Fishery Regulations.

§ 28.1 24. 28.2-209. PUblication of proposed regulations.-No regulation of general application
shall be promulgated By tile CemJRissieB until the expfesses express terms or aft iBfermati'le a
summary including a statement of purpose and substance of the proposed regulation has been
published by and at the expense of the agency at least once in daily papers published and
having general circulation in Richmond, Norfolk, and Newport News; at: it . If the regulation
has only local application m tile leeaUty f9 wIHe& it applies, aB& a similar notice shall be
published in a daily paper with circulation in the locality in which the regulation applies. A copy
of every regulation shall be filed in the office of the Commission and open to public inspection
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te ~ geaeral~ . Such publicatton and filing fBtiSt shall be not less than fifteen days prior
to the day on which the public hearing &D tHe pre~e5al is t& ge Beld is scheduled . The
published notice shall iBelude a statemeat eE state the time, place, and nature of the hearing.

Drafting Note: Specific language is added to clarify What a summary of the regulations
should include.

§ 28.12S. 28.2-210. Adoption of emergency regulations.-If, in an emergency, the adoption of
a regulation is necessary for the immediate preservation of the public peace, health, safety, and
welfare, or the protection of the seafood industry, 9F natural resources or marine aBiRlQIs
organisms , the Commission may promulgate the necessary regulation ; Hi w&ieft tile . The
regulation shall fertBwitJl be published and filed as prescribed in § 38.1 24 28.2-209 . No
regulation adopted as an emergency regulation shall remain in effect longer than thirty days
unless a public hearing is held as preserihed required in §~ 28.2-211 after being advertised
as prescribed in §~ 28.2-209 .

Drafting Note: No change in the law.

§ 28.126. 28.2-211. Hearing on proposed regulations.-A public hearing shall be held by the
agency at the time and place MtBeEl designated in the notice prescribed in § 28.1 34, 28.2-209
a&El . An opportunity shall be afforded all interested persons to be heard and to submit
objections, amendments, evidence and arguments. ~ FeglllatieB may I:le aEl9~teEl iB Ute feI:m ttl
wB:ieft Ii was HIe&; eF as ameBseEi at tile heaFiBg, :pF9viEled Yie ameaElmeBts El& Bet alter the
meift ,uF;p9Se eI the regalMi9R.

Drafting Note: The language regarding the adoption of regulations has been stricken and
moved to proposed § 28.2-212.

§ 28.2-212. Adoption of regulations.-A regulation may be adopted in the form in which it
was filed or as amended at the public hearing~ provided the amendments do. not alter the
primary purpose of the regulation.

Drafting Note: This section is the last sentence of existing § 28.1-26 (proposed § 28.2-211).

§ 28.127. 28.2-213. Distribution of new regulations.-A copy of any regulation of general
application adopted by the Commission ef ge8eral af)j3lieati9B shall be sent to the Registrar of
Regulations, the clerks of the circuit courts eI FeeeFfl of all counties and cities leeated in the
Tidewater seeti9R &f Virginia, and to all iflSj)eel9fS ef~ Commission officers .

Drafting Note: No change in the law.

§ 28.128. 28.2-214. Right of petition to CommissioD.-Any interested person may petition the
Commission requesting the promulgation, amendment or repeal of any regulation.

Drafting Note: No change in the law.

§ 28.1 29. 28.2-215. Judicial review of validity of regutatlons.c-Judtctal review of any
regulation shall be in accordance with the provisions of the Administrative Process Act (§
9-6.14:1 et seq.).

Drafting Note: No change in the law.

Article 3.

Proceedings and Actions.

§ 28.1 39. 28.2-216. Hearings before Commission.- A. Any person whose rights, duties , or
priVileges, including matters relating to licenses, shellfish planting grounds, or fishing stands,
have been or may be affected by any action or inaction of aa ageR~ the Commission or
Commissioner without a formal hearing may demand in Writing a formal hearing of his
complaint ; eF 9ft tile aetieD &# the C9mmissi9R aUeeang Dis rigBts; aBEl a heaA8g tBeFeeB sIlaD
I:le ftekl . The Commission shall hold a bearing on the complaint as soon as practicable gefeFe
tee Cemmissi9R . All known interested parties shall be afforded an opportunity to be heard
before the Commission. All persons who have noted their interest with the Commission ill &BY
matfeF, shall be gWeft at least fi¥e days! aeHee infoimed of the hearing by first class mail ef at
least five days prior to the scheduled date of the hearing. The notice shall indicate the time ;
and place ; of the bearing and the issues involved. AB 9f)J)eRaBity sBalI I:le aUeRied aa All
parties shall have the opportunity to present evidence and argument wHft Fespeet UleFete . The
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proponents for any regulation or matter shall be heard first, then the opponents. The
Commissioner, if present, or any member of the Commission, if tile Cemmissi9Ber is ftet I3reseRt
in his absence , shall preside over the hearing. Aft erderly preeedHre s4lalI ~ fellewed, aBe tile
The rules of evidence shall Be adaered te apply insofar as possible.

Depositions may be taken and read as in actions of law.

B. The Commission or Commissioner shall have power to issue subpoenas and sHBpeeBas
subpoenae duces tecum, and at the request of any party ; shall issue such SUbpoena. The failure
of a witness without legal excuse to appear or to testify or to produce documents shall be
rep9ned 9y tBe ageBey te tBe C9f1l91=aH8B ~ ef tile Qty &f Ne~9Ft News aBe tRe
J)reeeediags taereeB sItaH De as pr8vided m ,. ~ acted upon by the Commission in the
manner prescribed in § 9-6.14:13 .

Drafting Note: The reference to § 8-302 has been stricken since that section was deleted and
not replaced when Title 8 was revised. The section authorized the assessment of damages for
failure to obey a summons and punishment for contempt. Section ~.14:13 of the Administrative
Process Act has been substituted for § 8-302. That section authorizes an agency issuance of a
SUbpoena. Upon a failure or refusal to comply with the SUbpoena, the agency may obtain an
order of enforcement from the court.

§ 28.1 31. 28.2-217. Procedure of hearing.-Every party shallhave the right to cross-examine
adverse witnesses including iBSPeet9FS aBe ef.f.ieers employees of the Commission and to submit
rebuttal evidence.

The decision of the egeBey Commission shall be based only on evidence received at the
hearing and matters of which a court of record could take judicial notice.

Any party may , at his own expense, have a stenographic report made of the hearing at east
t& tfte~ a . A copy of saeIt the report shall be made available to the Commission, if it so
requests, at tfte cost eI to the Commission. .

Drafting Note: No change in the law.

§ 28.1 32. 28.2-218. Finding, award, etc., of Commission.-In all contested matters the finding,
award, action or judgment of the Commission shall be redaeed t& in writing and copies tIlereef
sent to the parties aetiBg a& atJpeaF8Bee appearing at the hearing .

Drafting Note: No change in the law.

§ 28.1 33. 28.2-219. Judicial review in contested cases.- ~ Any person aggrieved by a final
decision in a contested case ; waetlier saeft EleeisieB is afflFmau'Je &f Regati'Je iB MrRt; is
entitled to judicial review tIlereef in accordance with ~ pFer..45i985 ef the Administrative
Process Act (§ ~.14:1 et seq.).

~ Ulr9agB #)- Repealed.

Drafting Note: No change in the law.

§ 28.134. 28.2-220. Appeals to Court of Appeals.-~ tile HBal deeisieB ef iDe eiFeuH €&aft
aft An appeal of the final decision of the circuit court may be taken to the Court of Appeals.

Drafting Note: No change in the law.

§ 28.1 35. 28.2-221. Proof of posting of notices.-The return ef by any Commission employee
ef ~ CeRlmissieR as to the posting of any notices required under this tHIe subtitle or affecting
any regulation e# tile CemmissieB shall be conclusive evidence of ~ same proper posting .

Drafting Note: No change in the law.

Article 4.

Officers, Agents, and Districts.

§ 28.1 37. 28.2-222. IRSpeetieB distFi~ Districts .-The ManRe ReseHrees Commission shall
divide and periodically redistrict the territory over which it has jurisdiction into the smallest
number of districts aBEl ill deiBg 59 it sIiaIl redistriet saEIl- territ9ry wH& a -¥iew te resl:ieiag tBe
BHRlher eI il15peeti9B distriets te the smallest RlJmber, commensurate with the efficient
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enforcement of the Virginia fish and shellfish laws ef this Sffi.te . -BHs pewer sRaH De a
eeatiHHiag~ aBe may Be exereisee at any~

Drafting Note: Changes in existing § 28.1-37 reflect the change in the title of the
enforcement position from inspector to officer. Since there is authority to redistrict it is
unnecessary to assert this is a continuing power.

t 28.1 38. Repealed ~ Aets~ e: &6::-

§ 28.1 39. 28.2-223. Appointment of iospeeteFS officers .-The Commissioner at Mariae
Rese~:lFees shall 8ppeiBt teF eaeft &I saeli ElistFiets eRe m: mere inspeet9rs assign at least one
officer to each district .

Drafting Note: Language reflects a change in the name of the law-enforcement position.

t 38.1 49.~ Elevated t&~ eaHlpeRSaaa&. Baek iospeeter shaH De reEillifeEl t& de¥ete
at least a Bermal werk~ exelHSir.'ely te ~ perfermaBee &I &is~ aDd- eaeft iBSpeeter
sBaD Be paie teF sueIl serviees sueft eempensatiea as ma:Y Be pf6viEleEl m aeeerEl8aee wHIi- law
fm: tee pll~ese.

Drafting Note: This section is repealed because the employment of personnel is a power
granted to agency directors under § 2.1-20.01.

t al8.1 41. TRHsiag aH qllalifteaaeBS eI inspeetefS. Tile CemmifBieaef &I MariRe Resellrees
sfteH. estaelisli a tfaiBiBg pregmm fer aH iD5f)eeters. After July l-; -l-962;- Be aew iespeeter~ Be
appeiBted wB& is Bet a IHgIl seII:&el graduate m: equi1laleBt, m: wfte Bas Bet saasfaeterily passe&
8B examiaaaeB J)Fepared ~ tile CemmissieBer. Nt) peP.;Em sBaa liereafter De ~peiBteEl as
iespeeter wIte lias Bet attaiBeEl tile age &I eigMeeB yeaf&

Drafting Note: This section is stricken because law-enforcement training is now conducted
through the Criminal Justice Training Standards System. The provisions dealing with
qualifications have been moved to proposed § 28.2-106.

t 28.1 42. ~ aBti beBEl. Beell i~eeEer appoiBted By tile CommissieBer s&aIl qualify
geIeFe tile e1eFIE el the eiFeuH er eePj)eF&tieB e&llft &I tile~ er eify Hi wftieIl Be FeSides, &F
iB wIHeQ las distriet may Be; By taIBBg tile~ preseFibeEl By law:- &ell iBSpeeter sBaQ. Be
eeBEled iB a& amouBt t& Be fie& Ily tBe GemmissieBer ie tBe peBalty Bet t& eH"eeeEl $15,999 BeF
t& Be less t&&B~ Sueft BaRe sII:aH Be maGe payable te tee Cemmeawealtli, aM sIlaH Be
GSBditioBed upe& tBe fai~ful perieRDaBee By tile i85f)eeter &I his duties:- =I=Ae premium en every
S\teIt .BeBe shaH- Be~ aut &I IllBds eI tee C9mmissieB.

Drafting Note: This section is stricken since the language requiring an oath has been moved
to subsection D of proposed § 28.2-106 and the bonding requirement is stipulated in Chapter 2 (§
2.1·1~.1 et seq.) of Title 2.1.

§~ 28.2-224. Collection of lieeBSes, rentals, fiRes; ~ license fees. -The Cemmissien
Commissioner may designate suelt tAistweFtlly perseRS an officer assigned to a district or
authorized agents in the several districts to sell licenses, aRtl EeIIeet reRtels aae etHF SQIRS tkIe
it; as it deemS circumstances require i aBe sueft. . Such persons shall be bonded in sue& a sum
as that will protect the Commission from any loss. All J)FeVisieRS appliesele te sueft. sales aR&
eelleetioBS hy iBSPeetoFS skaH~ t& sue& sfiieers aRe ageBts.

Drafting Note: The change in language reflects a current procedure that the designation of
agents is an administrative responsibility of the Commissioner. Leasing and rental collection is
now centraliZed so the obsolete language has been stricken.

, 28.1 44. Fees. Baell iospeetor, agent m: &fH€er sIlaH eeHeet tBe lellewiBg~ #&r semees
heFeiB eBliRleFfNeEl ift tee ifBu8nee e# HeeRSes: ooe tIeDaF aBEl fifty eeels 1M assigBiag
eyster plaatiBg grouBds iBeluding riparian grounds; tMee EielIa5 1ef: assigaiBg ef batBing greusds;
aee sueJl etIieF fees as are speeiHed 4tBdef:~ seetieas ef tIlis tHIe pertaiaiBg te fisfi; eraBs,
eIems aH~ shellfisB.

Drafting Note: This section is stricken because the $1.50 fee for assigning oyster planting
grounds has been moved to existing § 28.1-109 (proposed §§ 28.2-600 and 28.2-(08), and the $3
fee for bathing grounds has been moved to proposed § 28.2-633.

, al8.1 4a. Reperts e1 eeUeetieR:S; reeeif}ts aB6 aeeoHBt:s. Baeh iR:Speeter sItaH at sueB- ames
as may Be required ef Bim; make a eesplete~ t& ~ CemmissieBer e1 eelleetieR:S EIuriBg
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tBe preeediBg meatft. Hem every seuree tiB8er Bis sapervisieB, aeeerEiiag t& tBe terms f1:lmisllee
ftim By &f6er el tee CemmissieB, aeeempaBied By all reTJeaaes eeUeetee euriBg tRe preeeeiag
ealeadar meatll. =Bie inspeeter sBaH giYe reeeipts fef: all TeBts; tmres aae~ sams eelleeteEJ
By lHm eBIy \ijl9Ii saeft Blaftk feI:ms as may Be famisiled IHm By file CemmissieB, aoo SftaI.l
~ aeeeliats ef all sueD eelleeaeBS aBEl Feeerds ef all &is efadal aets iB Beeks t& Be fl:lmisllee
IHm By tile Cemmissiea, WIHeft geeIts afHl reeeres sBaD~ aBEl Femaia the pr9pef"ty el tee~
saBjeet at all times te emmiaao9a By tRe Cemmissi9a, er its ageats er a"smeys, aae Be
eeliJJeFed t& SQGft iRSfJeet9r's saeeesser iB eUiee er t& the C9lBmissi9a.

Drafting Note: Existing § 28.1-45 is being repealed since supervision of inspectors is an
administrative responsibility of the Commissioner and does not have to be set out in a separate
statute.

Article 5.

Licensing Generally.

§ 28.2·225. Fishing license required; penalty.-It shall be unlawful to fish in the tidal waters
of the Commonwealth or those waters under the joint jurisdiction of the Commonwealth without
first obtaining the required license, subject to the exemptions set out in § 28.2·226.

Any person who violates this section is guilty of a Class 1 misdemeanor.

Drafting Note: The proposed § 28.2·225 clarifies that it is a crime to use various devices and
apparatus without a license. This is a general provision which would apply to all the fisheries.
"To fish" is defined in proposed § 28.2·100 as all operations including taking or catching, or
using or operating any apparatus. Several existing sections (i.e., §§ 28.1-47 and 28.1-47.1) have
been cited as authority for assessing a criminal penalty for fishing without a license. These
sections are requirements for completing a license application or payment of a fee.

§ 28.2·226. Exemption from licensing requirements-A. The following activities are exempt
from the licensing requirements of this subtiUe:

1. Taking of fiSh for recreation or family use With a rod and line, hand line or gig.

2. Taking by dip net; hand line, or two crab pots, as much as one bushel of hard crabs and
two dozen peeler crabs in anyone day for personal use only.

3. Taking a maximum of one bushel of oysters in anyone day for personal use, when taken
by hand or with ordinary tongs.

4. Taking a maximum of 250 clams in anyone day for personal use, when taken by hand or
With ordinary tongs.

B. No license shall be required of an oyster grounds leaseholder, or other person authorized
or employed by a leaseholder, to harvest oysters or clams from the leasehold. However, this
exemption shall not apply to other requirements to obtain permits, including those permits for
dredging or scraping on leaseholds provided in § 28.2-516, or tor removal and transportation of
shellfish from condemned areas as required by §§ 28.2-810 and 28.2-811.

Drafting Note: This proposed section consolidates existing exemptions. Subsection A 1 is
existing section 28.1·78. Subsection A 2 combines §§ 28.1·165(1) and 28.1·174. Subsections A 3 and
A 4 are existing § 28.1·120(8). Subsection B is new language from § 28.1-120 which specifies such
an exemption.

§ 28.1 47.1. 28.2·227. Special nonresident aafVesters harvester's license ; fee and oath;
revocation; penalty .- A. Any nonresident desiring to take or catch fiBfisIi. marine fish, crabs
or any other seafood except oysters, clams or other shellfish, from aay EH the tidal waters of the
Commonwealth for which a license is required afKI. feE wIHeJl. saeft BeBFesieeRt is eligible, shall
Hrst pay to any officer or agent a fee of $1,150 for a nonresident Ilarvesters harvester's license.
Three hundred fifty dollars of each fee shall be credited to the Virginia Marine Products Fund
as provided under § 28.1 238. 3.1~84.63 . The remainder of the fee shall be credited to the
Marine Fishing Improvement Fund, as established pursuant to § 28.1 47.2 28.2·208 .

B. The license shall be required of each boat used in tBe Virginia's tidal waters ef Virgiaia,
and shall be in addition to any other licenses required for the activity involved. However, the
total fee for a nonresident to engage in any fishing activity in Virginia'S waters shall not be less
than the total fee charged a Virginia resident to engage in like fishing activities in the state of
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residence of the nonresident.

C. The nonresident shall state under oath his true name and address, the name and number
of the boat being licensed, and that he will not violate any of the laws of this Commonwealth ift
relaHan te governing the taking and catching of seafood.

D. A nonresident harvesters license shall be required flfKl aisplayed te aBf iBSpeeter 61= ageBt
prior to the purchase of any other license for the harvesting of seafood. A aearesideHt
aarves£ers lieense s&aH Be~ fer &Be ealeBdar yeaF; aBEl B& f)8I=f eI tee t!ee tel: tBe lieeese
sftaH Be prerated. Revocation of this license in accordance with tfte previsiens eI §~ &f
tffis Gede § 28.2-232 shall constitute revocation of any other license held by the nonresident
under the provisions of *itIe~ ef aMs (;eQe &y tRe aamea aearesideat this subtitle .

E. Any Virginia resident ef tIi:is CemmeBwealth who enters into a partnership or other
agreement with the intent to defeat the object of this section sBall Be deemed is guilty of a
Class 1 misdemeanor.

Drafting Note: No change in the law. The language relating to the license year and proration
in subsection D is stricken since proposed § 28.2-229 contains similar language.

§ 28.1 119.1. 28.2-228. License for purchase of eysteFS, eIams; e:a9s; HftHsR. &F eels fish,
shellfish, or marine organisms from the catcher ; fee ; display; meatkly re;peRs .- A. Any
person -; Hrm; er eer;peratiea , purchasing from the catcher, oysters or clams caught from the
public grounds of the Commonwealth or the Potomac River, or crabs, fiIHisft fish, eels or other
seafood caught from the waters of the Commonwealth or the Potomac River, shall ;. fI+ pay a
license fee of (i) filty dollars for each place of business Hi ~ CemmeftWealtft ;pureBase a
lieense tftereler aftEl ~ lieeB5e lee sBelI Be fHt;1 ElellaFS ; and m (ii) twenty..five dollars for
each boat or motor vehicle used for buying m ~ Cemmeawealtft shall Jlurellase a lieeBSe
tllere#er aBe tile lieease ree sftaH Be tweafy five dellaFS .

=J:fte lieense J)late issueEl By tile CemmissieB sIlaH Be affixed m a eeIlSfJieueus fHaee 00 tile
jHaee &I lIusiaess, Beat ermeter ,.telliele.

My peFSea, Hrm at: eer;pefaaea ;purekasiag eysteFS UBEIef: tee lieense speeilied fteFeift sIlall
fire meBtIlly re;perts as reijHired By , 28.1 92. :J:Ilese re;perts sIlaH Be filed. wWl- t-Ae Cemmissiea
eeeIt fR&fNft regardless ef whetlier eysteFS were fJHrekased tRat mem& &F Bet:

B. NetlliBg ift tftis seetiea sIlaH Be eenskued as 8f)f)lyiBg te No license shall be required of
any person purchasing seafood for personal consumption, any place of business Which is solely a
restaurant, or any person who operates a business Which is SUbject to local license taxes under §
58.1-3703 and who has in his possession no more than one bushel of peeler crabs to be sold as
bait.

All lees eelleeted ;PHFSuant t& ~ seetieB sIlaII Be Ele;pesited te tile eretHt &I tile Virgiaia
Mariae Preduds~

Drafting Note: The second paragraph, Which requires the license plate to be displayed in a
conspicuous place, is stricken and moved to subsection A 4 of proposed § 28.2-234. The third
paragraph regarding the filing of monthly reports is stricken because of similar requirements in
existing § 28.1-92 (proposed § 28.2-543). The last paragraph is stricken since existing § 28.1-233
(proposed § 3.1-684.63) requires all fees to be deposited in the Fund.

§ 28.1 21. 28.2-229. When licenses terminate; proration and refund not permitted . All lieeRSes
issuee By tee MartHe Researees CemmissieB sIlaa Be 9B aB anBBal Basis aBEl - A. The
Commission shall issue all licenses on an annual basis. All licenses shall be valid from January 1
of each year or their later date of purchase and expire on December thirty eae 31 of the year
in which issued.

B. Refunds shall not be made or prorated if the fishing ettort is reduced, or seasons are
closed (i) in order to promote conservation of the fisheries or (ii) due to natural conditions.
Refunds shall not be made for any license that is suspended or revoked.

Drafting Note: Subsection B clarifies that refunds will not be made in instances of a closing
of a fishery, or revocation/suspension of a license. Similar language appears in existing §§
28.1-47.1 and 28.1-70. .

§ 28.1 22. DestF1:1etieB ef daplieate lieenses aoo iaveiees. The CemmissieB may destrey at:
etlief\\tise disf)ese &I d\:lf)lieate aBEl trif)lieate sets &I licenses aoo tile dllplieate iaveiees at:
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TJeUellefS~ tBey &aYe geeft audited By tBe Auditor ef Puelie AeeSl:lBe;.

Drafting Note: Existing § 28.1·22 is repealed since procedures for disposition of records are
prescribed by the Virginia Public Records Act (§ 42.1-76 et seq.).

§ 28.2-230. Penalty for false statements or altering a fishing license; penalty.-It shall be
unlawful for any person to (i) subscribe to a materially false statement in applying to secure a
license to fish, or (il) alter or change such license.

A violation of this section shall be a Class 1 misdemeanor.

Drafting Note: This proposed section contains new language which makes it a crime to
falsely obtain or alter a license. Language in existing § 28.1-64 provides a Class 1 misdemeanor
penalty for falsely swearing on an application for a menhaden license. Similar language has
been used for this proposed general provision. Although several existing sections (i.e., §§ 28.1-47,
28.1-47.1, 28.1-60, etc.) require an applicant to affirm through an oath that the information
provided in the application is accurate. it is unclear what constitutes unlawful activity.

§ 28.2-231. Exhibition of license; display to officers; penalty.-Any person engaged in fishing
shall have the required license available for inspection and shall present such license when
requested by an officer. Failure to present the license upon request of any officer is a Class 1
misdemeanor and prima facie evidence that the person is fishing without a license.

Drafting Note: Existing § 28.1-120 (Taking oysters or clams by hand or with tongs) and §
28.1-133 (dredging and scraping license fee) contain similar language.

§ 28.1 38. 28.2-232. Revocation of licenses.-The Commission may revoke and prohibit the
issuance, reissuance, or renewal of any a&d all licenses issuee t& aRY peFSeR, aBEl prellihit tBe
issuasee, reissuaBee ef=; reBewal &I as;t lieenses, if, after a hearing held after ten days' notice to
Sl:left fJefS8ft the applicant or licensee , it finds that sue& the person has violated any provision
of this~ subtitle .

The duration of &Bf the revocation shall be fixed by the Commission up to a maximum of
two years, taking into account 0) evidence of repeated or habitual disregard for conservation,
health and safety laws and regulations; Oi) abusive conduct and behavior toward MaRRe~
officers; and (iii) the severity of any damage that has occurred, or might have occurred, to the
natural resources. the public health, or the seafood industry.

An appeal from the Commission's decision may be taken to the courts as provided in Article
3 (§ 28.2-216 et seq.) of this chapter.

Drafting Note: No change in the law.

'"' 28.1 38.1 ': Repealed By Aet5 m4; e: 96::

'* 28.1 36.6. RepealeEl By AEts -l-9+4; e: B4b-

Article 6.

Marking of Boats, Nets and Other Devices.

§ 28.1 73. 28.2-233. License plates ~ tags or identification generally.- It sRaIl Be tfte EI\lty &I
tfte MariRe Resellrees The Commission t& shall provide metal license plates aT; tags or
identification numbers w&eB reEluireEl 9¥ staQHe ~ regQlaaeB, &I sueR- EIesigft &f Elesigns, wHIi
saeIl~ aee f ~ Hgares stamped ~ paiRteEl tIlereeR, as may Be Eleemetl Beeessary &f
fW6peF to licensees in a form and manner prescribed by the Commission.

Drafting Note: Language is added which reflects the agency's current practice of furnishing
identification numbers.

, 28.1 74. IDSJ)eeters te distriBute lieeDSe plates &f tagr, duty te attaeft te Beats; Bets &f etftei:
EleTliees. SQett meifH lieeR5e plates er tags sftaH ge furRisttetl By ttte MaRBe Reseurees
CeRlmissioB te tile T.rarieus insf)eeters, wB& sftaH mmisk tile same ta suett lieeBSee wtte is
required By staa:tte er regulati9R te 8Uaeft. aBEl: display sue& metal lieense j)Iate er tag: II the
lieense ge 1M a INNH seiDe OF I*IfSe Bet; the lieeBSee sBaJ.l seeurely attaeIi aBEl: display tBe metal
lieense plate at a eeaspiel:leus pIaee ea tile slarBSaFEI siee eI tfie Beat \lSeEl Hi fisIH.Rg SHeft
ElerJiee. " t&e lieeBS€ Be fer a Jl9QB6 Bet; fylie ~ gill ~ ef aRy ~ eAa Bet &f etfter
similar deviee, 1M ttte taIEiBg ef lis&; tfte lieeBsee sttaH seeQrely~ aRe disf)lay tile metal
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lieeBSe plate ea eae ef the effshere stakes 9f~ &f the HsRffig fleviee. Eaeft ef ~ aferesaid
Bets set ift the waW skaH Be !Barkes 9y a 00ey aT SffiIre easily ¥isiBIe ea tile StiFfaee w&ie&
sftaH Elisf)lay !lie metal lieease ~ WIHeft. was tssued By the iaspeeter. AftJ.f ef tile aferesaid
Bets ift t8e wateF Bet ideBtified ift tftis !BaaRer mayee~ 9y a euI¥ autlleRled iDSpe~er te
ee Bekl fer aay farthealfiiBg legal f)reeeeeiag.

Drafting Note: This section is stricken and incorporated into proposed § 28.2-233 and
proposed §-28.2-234.

t 18.116. Ref)ealeEl By A€ts .J.9G6; ~ i84:-:-

t 28.1 16. PeBalty ffif fai.ltire te attaek- pIafe ~ tag 6F ffir permittiag its removal. Arty
pefSoa, lieeased te esgage ift the Hsft ~ slleUfish ~usiBess ift tms State; wfte sBaIl- fail er FeIuse
~ t>reperly auae& sue& metal tHaie &f tag te the Beat,~~ I¥ke Bet er gill ~ f.er wIHe&
fte Itas ,reeured a lieef15e, 9f wft& sItall FemOfJe 9f StiIfeI: tile same te Be removed IFeIft sueB
Beet; p&UfHI~ Iy*e~ gill Bet &f etftei: deviee, SftaIl. Be~ el a misdemeaBeF.

Drafting Note: This section is stricken and moved to subsection B of proposed § 28.2-234.

§ 28.2-234. License tags and identification numbers to be fastened; penalty.-A. License tags
or identification numbers shall be attached and displayed in the following manner:

1. License tags for fixed fishery devices, including pound nets, tyke nets, crab traps, and
staked gill nets, shall be fastened to one of the offshore stakes.

2. License tags for anchored gill nets and drift gill nets shall be fastened to a nagstaft, or
buoy that is visible from the surface.

3. License tags for vessels using haul seines, purse nets, trawl nets, crab pots, tromnee; and
crab scrapes shall be fastened at a conspicuous place on the starboard side or the mast of the
vessel.

4. License tags issued for businesses purchasing seafood shall be affixed in a conspicuous
place on the business establishment, boat or motor vehicle.

5. Identification numbers when issued for particular devices shall be applied by the license
holder and shall be in place at all times when the gear is deployed.

B. Any such licensee who fails to properly attach or display such a license tag or
identification number is guilty of a Class 1 misdemeanor.

Drafting Note: Several existing sections have been consolidated into this general provision.
Subsections A 1 and A 2 are existing §§ 28.1-48 C and 28.1-74. Subsection A 3 is existing §§
28.1-4-8 C, 28.1-74 and 28.1-171. Subsection A 4 is existing § 28.1-119.1. Subsection A 5 refers to
existing regulations on the identification of fish pots and existing § 28.1-173.2 regarding the
identification of crab pots. Subsection B is taken from stricken § 28.1-76 in Which the ufailure to
tag" is punishable as a Class 1 misdemeanor. -

§ 28.1 77. 28.2-235. Duty to apply for new plate er tag in case of loss ; penalty .-Should
such metal plate &F tag be removed or destroyed by accident &F , by the force of the sea, or in
any other casual manner, it shall Be ~ ~ &I t&e pefSe& ltelEliRg tile lieeBSe t& e,eNte,
eeBEluet aBEl maiataiB sue& Beat; aauJ. seiae;- peuBEl Bet; fylre Bet; purse Bet aBEl etItef Qe¥iee te
at eaee the licensee shall apply te tfte iBS,eetef el tile Elist:riet Hi wBieft saeft Beat; Beul seiDe;
peuBEl Belt~ Bet; &F eiIIef: de¥iee is Jeeatee t& issue te him for a new jHate er tag ; wBieIl
a~~lieaaeB must Be made within twenty-four hours after the discovery of the destruction or loss
of the original~ ~ tag ; aBEl aftY pefSe& mHiRg sa- . Failure to do so fef t9feBty fauF lieurs
after tBe Elisee7y!eFY ef tfte less &f aBY sueft ~ 9f tag sItaH Be~ &f. is a Class 3
misdemeanor.

Drafting Note: The penalty for not applying for a new tag within twenty-four hours has been
reduced from a Class 1 to a Class 3 misdemeanor.

§ 28.2-236. Seizure of unmarked devices.-Any fishing device, not marked, tagged or
identified in the required manner, may be seized by an officer and held for any forthcoming
legal proceeding.

Drafting Note: Proposed § 28.2-236 is language in existing § 28.1-74 which has been stricken.
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§ 28.119. 28.2~237. Removal of abandoned pole or stake; stakes as ideatifieatiea marlEers;
revocation of licenses for failure to remove stakes.- A. Any person ; fiI:m ef ee~eratioR fishing
a pound net or any other type of fishing device requiring the use of fixed poles or stakes, shall
remove all such abandoned poles or stakes H:em tBe ~ettem ef tIie water~ leeatee;
pFe"lidee tBat ; however, one pole or stake may be left standing at least four feet above mean
high water at old stands as an identification marker.

Abandoned poles or stakes are considered to be SHeft. poles or stakes which are not used for
fishing.

B. The Commission may revoke any er all fishing licenses issued to such person i fiI:m er
eefl'8mtiea, as set forth in §-~ § 28.2~232 , if abandoned poles or stakes are not promptly
removed. If aRY pefS8a, fimi. er eeflteF&a8B faH5 Failure to remove such poles or stakes ; Be is
guilty eI a Class 1 misdemeanor aAEI- p1:lBisBeEl as pre'Jided ift ,~ ef tRe bede ef ViFgiaia .
The pefSeR, fii:m ef eBFperatieR resp8ftSiele fer removal e# sueb: pales er staIies sftaH Be tile
pelSoR, fH:m &F e8Fp8fQaea wBe I!ekl tBe last lieeftSe most recent licensee for sueR- the fishing
device is responsible for removing the poles or stakes .

Drafting Note: No change in the law.

§ 28.2~238. Concealing name or number of vessel; penalty.-Any captain or owner who covers
or conceals the name, registration number, ·or fishing license tag 01 any boat licensed and
engaged in the fisheries under this subtitle is guilty of a Class 1 misdemeanor.

Drafting Note: Proposed § 28.2-238 is language from existing §§ 28.1-54 and 28.1-190 with the
penalty being the same for violating § 28.1-54.

§ 28.118. 28.2-239. Exemptions from article.-Nothing eeRtaiReEl in this article sRaII De
eeastnteEl te apply applies to boats used purely for pleasu:fe recreation pUFjJeses , or for tRe
taking e:E fish or shellfish Ier~ Q5e 9RIy- , by rod and line or with hand lines , for family
use only.

Drafting Note: No change in the law.

CHAPTER 3.

FINFISH.

CHAPTER DRAFTING NOTE: This chapter is devoted to the licensing and restrictions on
taking finfish for food. Previously these provisions were part of an article in Chapter 4 entitled
"Fish and Fishing Generally." The new chapter is divided into two articles: (i) the application
process and license fees, and (ii) restrictions on harvesting, including those which apply to
harvesting activities and seasonal limitations.

Article 1.

Licenses.

§ 28.1 47. 28.2-300. License application to fish with certain nets.-Any fesideBt ef 'liFgiRia ef
aeRfesideBt person desiring to take or catch fish with any device other than a hand line ift aBY
eI tRe tidal watefs ef tRe Cemmeawealt:l1, er Bdal waleFs witBia ~ jUFisElietieB er~ tAe
jeiBt jurisdieB9R ef tms CemRl9Bwealtli, or rod and line shall apply to aey inspeetBf eHeeI* f&at
tII:e the Commissioner for a license. An applicant for a license to fish with a fixed device shall
make applieatieB apply in writing to the iMpedef &f. officer assigned to the district in which the
fixed device is proposed to be located , aa& . Every applicant shall state on oath tee his true
name M Hames and address er add~esses ef the perseR &F pefS8ns applyiBg fer lieense, ; the
place at WIHe& where the net, seine, tyke, weir, or other device is to be fished ~ aae tBat 6uflRg
~ pefied ef the lieense, wIHeft Sfta.D- Be H:em JSRUBFY -1- to Deeeml:lef 3l; iRelll5ive, eI eaeft
yeaP; atey ; and that he will not violate aBY ef the laws of this Commonwealth in relation to the
taking and catching of fish.

Drafting Note: The penalty for falsely swearing appears in § 28.2-230. Language indicating
the license year is stricken since proposed § 28.2-229 contains such language.

§ 28.1 48. 28.2-301. License QHf fee for fishing in tidal waters ~ register mark .- ~ Every
resideBt ef a8RFesideRt wbe sBaD apply applicant for a license to catch or take fish IF&m the
Heel waters ef' tile CeHlHl8awealt:l1, &F tBe waters witBi& tRe j1:1risdieti8a ef tile CBmmsBwealUt,
shall pay to aa iDSfJeet8r a speeifie the following license tmt fee , wfti€Il sftaH Be ift Heti at all
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taKes Ie¥ied UJ}OO su-eh peFSell£ ~ taIHBg aae eatehieg Hslr, er ffif seHiftg !Be prsEh:let tftereef as
feHews :

1. On each pound net, $25;

2. On each stake gill net of 1200 feet in length or under, with a fixed location, $15;

3. On all other gill nets up to 600 feet, $10; aH saeft. Bets EWeF 600~ aae ap f& ±200 feet;
~

4. On eaeIl~~ slEm ~ slat~~ Bets; ~ ~ at similar der..-iee, $8t all
other gill nets over 600 feet and up to 1200 feet, $15;

5. On each cast or throw net or similar device, $8;

&:- 6. On each tyke net head, weir, or similar device, $8;

6:- 7. On each person taking or catching eels or otherwise fishing &f a meaRS eemlBe~y

lEft&Wft as using fish pots, $12;

:;-; 8. On each person using or setting fish trotlines, $12 "; It sftaH Be ualawflll f& set a fisft
t:FetliRe eft tile eeeaft skie eI Aeeemaek aM ~leftllamptea CsuRties. +&e CemmissieR iaspeetefS
may e9Rliseate aey fisft tFetliRe set ift seeft 8f'ea ;

&: 9. On each person using or operating a fish dip net, $6;

9; 10. On each haul seine under 500 yards in length used for catching fish, QREIef iQ9 yafds
itt IeBgfIr, $29;

H: 11. On each haul seine from 500 yards up to 1000 yards in length used for catching fish,
Hem iQQ yafds ill IeBgt& i9 l-QOO yafds iR IeBgfIr, S88.

& =Rie Cemmissiea sBaII IHWe ~~ i9 estaslisB a lieeRSe eemmensuFate wiUl etfteI:
lieeRSes ill aR ameliRt Bet meFe~ S+99 IeF aay deYiee usee IeF ~~ eF eateiliag eI
HBfisl1, Hs& eF silelllisB ill tfte weleFs eI fI:ie Cemm9Rwealtft, tItat is at* meBHeaed ift tINs~
~ GemmissieB sAaD BaYe tile autll9rity te speeify asy FestFieaeBS ~ eeatf"el eYef= tile~ eF
tl1e pefS8& e,effttiBg tee tIe¥iee tMy may deem advisaBle wReft issuHig sueft a lieeB5e.

€; l~e~efS issaiftg Sllel1 lieeB5es sl1aH ~Fftisti f& t&e J*!fS9& te wBem sueft lieeRSes &Fe
issue& a BUlMer &F F-egister maFIi, i9 Be pIaeee ~ tee fis&eFHleB eft tIleiF Beats &F Me& IisIHBg
de·:iees. It sl1aIl Be uBlawful feF aay ,efSeR, fiFm; eF e9~erati9R i9 \ISe; epet:ate, set eF eaase te
Be used; e,eFetes, &F sei; aBY saeft erift; &F l1aaI seifte exeeediBg ift Ie&gt&~ yafds; II tee
lieesse Be f&F a f.iRt:I. IisIHBg EleT14ee, tJle fteI6eF eI t&e lieeBSe st!aa lasteR S1:le& FflgisleF maH &F
Bumber seeu:reJy t& eae e# tBe eUstieR sfalres eI lite fisBiBg Ele':iee, fi.t sae& 8eYiee may Be
meYeEl al ~ time wHBiB Die same ins,eeti9B distriet etH=iRg *lie seas&R lei: wIHeft tBe lieease
tlleFel9F Bas MeB seeUFee witIl t&e a"r9T.lQl ift wFUiag eI tJle iaspeeteF witl1eat tee pa;qReBt IeF
aB¥ addia9Bai 1ieeBse:- II tJle lieeBSe Be l&F a Baal seiBe; EIflft aet, pm:se Ret eF similaF IisIHBg
derl4ee, tile IieIEIeF &f sueIi liee8Se sIlaH fasteft tile FegisteF ~ BumseF seeuFely al a
eeBSPieU9US pIaee e& tl1e staf'-heare side &f tl1e &eat usee in fisBiBg Sllel1 deT}iee.

Drafting Note: The language in subsection A which discusses payment in lieu of other taxes
is stricken (i) since there is no license required to sell seafood and (ii) existing language could
be interpreted as exempting nonresidents from having to purchase a harvesters license or paying
other taxes or fees associated with harvesting. Existing subsection A 3 has been divided into A 3
and A 4 to clarify that license fees for gill nets vary by the size of the net. Existing subsection
A 4 is obsolete language. The unlawful activity of setting a trotline in subsection A 7 has become
proposed § 28.2-310. Subsection B has been stricken and incorporated into existing § 28.1-23
(proposed § 28.2·201). Subsection C is stricken since requirements for license plates and tags for
nets have been consolidated in § 28.2-234.

§ 28.1 62.2. 28.2·302. Commercial fishing pier ; license fee; penalty .-A. Aft. The owner of a
commercial fishing pier shall pay an annual license fee in the ameBBt of fifty dollars sIleD Be
ea8Fgee for each eemmereial HsIHRg pier that is over or upon the subaqueous beds of the
Commonwealth.

B. N& Bet Net fishing shall not be permitted within 300 yards of the sides or end of a
commercial fishing pier; pf9viEled, &9JfJo'eVef, Hte . The Commission may decrease this distance if
; ift tBe e,iRi9R &f tl1e Cemmissiea, it considers 300 yards is eeBSideFes to be an excessive

20



distance because of the size of the body of water where the pier is located. A violation of this
subsection is a Class 3 misdemeanor.

C. The construction or erection of a commercial fishing pier on a subaqueous bed of the
Commonwealth sItaH Be is subject to the permit requirements of §~ 10.2..1203 .

D. For purposes of this section, a commercial fishing pier sBaH Be means any pier that is
epeft .t& tBe~ aBEl usee primarily te fisIl fFilm. fIte ~ whose primary purpose is to allow
fishing by the public for a fee t fJFa?lided, RaWe?leF, tftaf a . A pUblic fishing pier operated by a
political subdivision tkat is~ t& tke pa9Iie t& Hsft H:em iRe pier shall be considered to be a
commercial fishing pier , although no fee is charged.

:tBe pFe'oisians at ~ seetiaR may Be eDfafeed ~ aBy law ealaFeemeRt~ &I tke
CalBmaa~Tealtft &F tfte palitieal subdi~isiea m wftieB tfte pief: et= aay paR thefeat is laeatee.

Drafting Note: A penalty provision has been added for a violation of subsection B. Under
existing § 28.1-187 an unspecified penalty is a Class 3 misdemeanor penalty. The last paragraph
is stricken since the MRC has responsibility for the licensing and permitting of the pier. Other
laws and ordinances as they may relate to activity on such piers are currently enforced by local
or state authorities.

Article 2.

Taking of Fish, Net, and Device Restrictions.

28.1 49. Retlealeti By Aets~ e:~

§ 28.1 49.1. 28.2-303. sse at fisk. tRat may Be eaugkt; Il\lre~ase et= llaSSessiaB at l1RSeFSi2ee
HsIt Taking and sale of sturgeon prohibited; penalty .-Except as otherwise provided by
regulation adapted pOfSHaat t& *~ tBmugIl~ ef tms~ , it shall be unlawful for
any person to take, catch or possess any sturgeon fist¥, Eettia (baDita) wIHe& is less tBa&~
iReIies Hi IeRgtIr, 6f fR:&Fe tftaft tee pePeeBt &f twa by eetiM; wbieaer}ef is greater, at summer
flausder (fluke) less tBaft tweI¥e igeIles ill leBgtIr. WBeR~eF aay persea Bas tlSSSessiSB at mere
tBaD .w9 f)suads ifl tBe aggJ"eg8te eI SlimmeF AaliBdeft tile talBBg; eate~iAg eF fJsssessisa at
whieft is er fRigIrt Be uRlaw-ful 6ae te tBeiF si2e; a let e# ~ psuREis eI S\leIl speeies ~ Be
separated By aBf iBspeetsr kem tee wIieIe flU&RfRy tlieFeaf f&F 'l1ftlases at EletermiRiAg wlietAer
meFe~~ tBereaf are HEIer tee lawful si2e ~ pUFpsses eI ~ prs'lisi9B. II less tRaIl
BiBety pefeeRt are wHIHft. tile IawAtI- sire; SHeft f'efS6R sIiaH Be pfeSlllRed~ at BaYiRg
rJieletes Otis pm'lisiaa. Measure ef IeRgUl ief: pur,eses at tms sedleR sIi&H Be Hem Rese t& tip
ef tail . Any sturgeon HsIl caught by any person et: aRY fisk. Belew !fie IawIul sSe Berei&
Ilfa~ded shall be at eaee immediately returned to the water.

It shall be unlawful for any dealer or wholesaler of fish for human consumption to buy from
others or to otherwise possess for purposes of resale any HsB; tee talBBg; eateliiRg et= ,essessiaR
ef wIHe& is IlBlawlld, et= t& possess fer. pllFjJase eI feSa1e aay lis&; tile talBBg; eatelliRg &1=
fJessession at wIHefi is Ilalawflll due te tBe sie tBeresf, as pra7Jided liefeiR, UBIes5 iB tBe Iatief:
ease at least BiBety pereeBt e# tee fisIl at eaell type meBtisned BeFeift are ef a IawflH me:
Wlleaefoter a dealer et= wRalesaleF ef HsIl &as fJeSSessiSB ef ~ tRa& .14Q pauREis iB tile
aggPegete eI aBY rJ&Fiety 91= speeies, tBe t&lHftg; ealebiflg er pessessiaR e# wIHeft is er fRigIrt Be
uRlawNl eae t& tBeir si2e; a let at JOO pauBds at eae& spedes 9F variety fH8Y Be sepafQted By
aay iBspeeteF IFem tile wOOIe fluaMity tIlereef fef: pUFfJeses ef determiaiag wsetkef less tIla&
99% thefeef weFe HREIer 91= ever the lawful me lei: pur,ases at this pf87Jisiaa. Y Jess fIlaR
BiBety pereeDt Qf=e witBHl tile JawIal si2e tile dealer M whalesaleF sRaH Be pPeSymed~ sf
BiwiRg vialated this preT/sian, it tee fis&. were geugM Hem etAers et= atllerwise possessed ler
pHFf)aSeS eI resale sturgeon . .

A violation of this section is a Class 1 misdemeanor.

Drafting Note: Most of this section has been stricken because it is covered by regulations.
New penalty language has been added which punishes offenses as Class 1 misdemeanors.

§ 28.1 S9. 28.2-304. Taking, possessing, etc., channel bass aBe reektislt ; confiscation of such
fish illegally taken; penalty .- A. Except as otherwise provided by regulation adapted plifSHaBt
t& " ~ tBfa\lgli~ eI tlHs teee , it shall be unlawful for any person , firm 9F
eeFfJeratiaR to take, catch, aMf er &Ewe iR passessiaB possess , offer for sale or transport during
anyone day more than two channel bass (red drum) over thirty-two inches ill~ et= mere
tftaft t9ffi feekfisli (strifJeti Basst e¥ef~ iBeftes ift IeftgtIl et= mere tftaft ffire tlereeat &F twa ~
eeutH; wb:ielie~er is greater, ef any Feekfish (striped 9asst ef less tkaa Ja\irteeB: iB:ekes iB leBgtIr.
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AU SQe& measaremeats aFe te ee long from tip of nose to tip of tail.

Any person ; taking or catching more than two such channel bass esrer tllirty twa meRes m
~ * m&fe tftaft twa FaelEiisll eYer~ ifteftes Hi~ ar fB&Fe tftaa H¥e }:tereeat er twa
By eeaM; wlliellever is greater, &# aRf raeldisli ~stFi}:teEi 9asst ef less tIlaft faBAeeD iBeBes ift
~ shall immediately release aB&~ such fish t& into the water at the place where the
fish were taken or caught.

-Awj ~eFSeR, HFm er eeftleFatieR wile Bas m&fe tftaft twa ef eitfter sae& Hs& fWet= tee JegaI
m&JdHUIIB ~ 9F mere tftaft HYe pereeBt er twa By eeHt; waieller.1eF is greater, ei allY SUE& Hs&
UB6ef: tIie legal miaimBHl ~ ift tBeH: pessessieB, EkH=iBg &BY eae day; sBaH Be deemed gaHty eI
vielatiag iRe jJFeloTisiea ef tBis seetieR.

B. Any iBS~eeter officer who finds more than two SI:left flsIt channel bass over the legal
maximum size 9F mere tIla& BYe pereeBt 6f fw& By eeHt; wllielie'JeF is gRater, at aRf sueft Hs&
UBdef tee legal miRimam ~ in the possession of any person ; m=m 9F ea~eratiea shall
immediately confiscate such fish.

~ game wardeR aBti ~ ~ law eBfereemeRt af.HeeF ef ~ SEate aBe its
sahElivisieftS sBaII BaYe tile aatllerity te eBleFee~ pFevisiaftS ef iIHs seetieB.

C. A violation of any provision of subsection A is a Class 1 misdemeanor.

Drafting Note: Language has been stricken which refers to the size and allowance limits on
rockfish and a minimum size limit on red drum since these appear in regulations. Enforcement
language is stricken since all sworn officers have this authority. A Class 1 misdemeanor penalty
provision has been added.

§ 28.1 &1. 28.2~305. Size of mesh and length and depth of certain nets t pellRd- ~ Hul seiBe
ase sIlallew watef: ElefiBed ; penalty .- A. It sIlaIl be is unlawful for any person to use a pellRd
Bet; Bead; er~ er IfttiDef Bet «&at is UH6er~ yaMs~ B&YiBg a smaller mesa Ota&~
stPetelled measure, &fief fta¥iBg eeea .FreEl, Ier ate pUfi'ese eI eateaiBg feed fisIr.. Her sIlaD &BY
Gaul seiDe er RNIDet Bet be IeBgef: tIla&~ yaRIs Hi IeBgt& aBEl iI eww ~ y&FEIs leBg, sHII
Bet Il8¥e mesIt less tIleR 3; meteRed measure, aH Be mullet Bet sea J)e deeper tBeB ~
mesaes, the following nets:

1. A pound net or a mullet gill net that is less than 200 yards long having a smaller mesh
than two inches, stretched measure, after having been tarred; or

2. A haul seine longer than 1,000 yards and if over 200 yards long having mesh less than
three inches, stretched measure; and

3. A mullet gill net deeper than forty meshes.

B. It is unlawful prerJided, ftiFtlleF, ~ B& lieease sIla:a Be issaed to set a pound net or
other fixed fishing device on an established and presently used haul seine staD& area , except
that this provision shall not affect a pound net stand presently licensed as sael1: •

ADy Bet fta¥iBg a fQaBel melHB, FeUB& meat-B, er~ meaiIl; witIl Reati eKj)eseEi ageYe
~ sIlaH be eeRStrueEi as a "peuBd ftet.P. A .!.!ftaH.l seifte!! is a&y set set 6tH f:Fem ~ sIlefe er
saallew water:- ~ term "sb:aUew water" as asee Bef:eiB. sI1aH me&ft aay wa£efs Ref ew:eeediBg
eigAt feet Hi eeptIl at mea& lew aee.~ I!aul seiDe s&aIl IHwe &Be aae tile same eBEI
stet:ieft6FY at all times wIlHe tile seiDe is lleiBg usee, eeept wIle& elesiag tile Bet tile staBeR8FY
eftd. may J)e ellaBged.

C. A violation of this section is a Class 3 misdemeanor.

Drafting Note: Obsolete terms "head or picket nets" and "stand" are stricken. Proposed
subsection A clarifies the language of the first paragraph by listing the unlawful uses of various
nets. The paragraph which defines the types of nets is stricken and moved to the proposed
definitions section of this subtitle (§ 28.2·200).

§ 28.1 61.1. 28.2·306. Use of certain fishing devices in certain waters.-It sitaH De is unlawful
for any person to use any snatch hook, grab hook or gang hook for the purpose of taking or
catching fish in the Rappahannock River below the -Downing Bridge at Tappahannock, between
January 1 and March 15 eI eae& year . *be j:»Feyisiens el tJHs seetieB are applieahle t&~
FesiEleBts afKl. a9RresideBts. Nothing in this section shall apply to any licensed fixed fishing
device.
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A violation of this section is a Class 3 misdemeanor.

Drafting Note: A penalty provision has been added.

, 28.1 61.2. Re,ealee By Aets .w+G; e: 4+:-:-

§ 28.1 62. 28.2-307. Length of fixed fishing struetl:lres device; gill nets; penalty .-A. W& It is
unlawful for any person to use a single fixed fishing struetl:lre sB:aH fta.¥e device having a total
length greater than 1,200 feet •~ ill wafeI:s 9ft tile Eastem SIlef:e seuta ef tRe eBtr8Bee te
Eestem Bay, wQere tfte allswable leRgtlls ef siflgIe struetures sftaH Be Bet mere thaD 1;800 feet .
Bef'9,t eea Clear and unobstructed intervals of at least 200 feet shall be maintained between
successive fishing structures in the same row,~ aM l:la9sstrueteEl iatervals e# at least ~
feet shaH Be maiat8iaed, and adjoining rows of fishing structures shall be at least 300 yards
apart. In addition, a clear passageway at least 200 feet wide shall be maintained, reaching from
all regular navigable channels to all established boat landings. All stakes shall project not less
than four feet above the surface of the water e.f at all stages of the tide. Any stake not
complying with this condition shall be withdrawR removed by the licensee .

Ne Ret sBaH Be pIaeeEl B. It is unlawful to place a net within 300 yards of the side or end
of any fixed fishing device, unless in the same row.

C. A violation of any provision of tb~ section is a Class 3 misdemeanor.

& § 28.2-308. Setting of gill nets in oceanfront ; penalty .- From the Friday immediately
preceding Memorial Day through September 15 of each year, gill net operators along the
southern oceanfront boundary ot the United States Dam Neck Military Base south to the North
Carolina border shall maintain unimpeded breaks of 500 feet between adjacent rows of nets.
Gaps between such gill nets in the same row shall occur no less than every 2,000 feet. These
gill nets shall be set at a minimum of 400 feet seaward from the mean liigftwater high water
mark.

Violation of this section is a Class 3 misdemeanor.

Drafting Note: Existing § 28.1-52 has been divided into proposed §§ 28.2-307 and 28.1-308.
Language in existing § 28.1-52 (proposed § 28.2-307) which allows the setting of gill nets of 1,800
feet south of the entrance of the Eastern Bay has been stricken since the location cannot be
identified.

, 28.1 52.1. ExpiFee..

§ 28.1 53. 28.2-309. Distance nets may extend across body of water or channel; prohibition;
regulations; penalty.-A. It s&ea Be is unlawful to set or fish any net or nets across any river,
bay, estuary, creek, or inlet which are longer than one-fourth the width of the body of water
trom mean low water to mean low water at the point where the net or nets are set or fished.

B. It sRaH Be is unlawful to set or fish any net, other than a menhaden net, in any portion
of a marked channel of a river, bay, estuary, creek, or inlet which has navigation aids installed
or approved by any agency of government. However, the prohibitions and restrictions on setting
nets contained in this SUbsection shall not apply to any net set on the eastern or ocean side of
the Counties of Accomack and Northampton C9uBues . BegiBRiag JaRuary -h~ ~ The
Commission shall have the authority to promulgate regulations peRfti~i&g governing the setting of
any net on the eastern or ocean side of the Counties of Accomack and Northampton COHBties .

& C. It shall be unlawful to set or fish any net which is a hazard to navigation.

G: BYery game wardea aii& evefY etfter lawea#9reemeRt e#f.ieei: ef ~ CSHlmsawealtfi aBe
N:s sahEli'lisiens sRaD fta:ve tBe aatll9FUy te eaf9ree tfte ftftl'lisi98S e.f tlHs seeti9B.

D. Any person who violates the provisions of this section sRaH ee is guilty of a Class 3
misdemeanor.

Drafting Note: In subsection B "permttting" is stricken and "governing" inserted to clarify
that the agency retains the authority to establish specific regulations for the use and placement
of nets in this area. Language in old subsection C is stricken since it is unnecessary. Subsections
have been rearranged to provide better organization.

§ 28.2-310. Trotline prohibited on ocean side of Eastern Shore; penalty.-It shall be unlawful
to set a fish trotiine on the ocean side of the Counties of Accomack and Northampton. The
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Commission officers may seize any fish trotline set in such an area.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: This section is language taken from existing § 28.1-48(7) (proposed 28.2-301)
which sets license fees.

§ 28.1 SQ. 28.2-311. Chickahominy river in Charles City ; penalty .-It sRall ee. is unlawful for
any person ; fH:m; eeff)8Faties, ~ asseeiati6a to take or catch fish , &f shellfish , or marine
organisms , on or within 500 yards below the Chickahominy Dam at Walker's, on the
Chickahominy~ River , iB Csarles Ciff CeaRly, Vil=gisia, other than with rod and reel aB&
line or hand line.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: The reference to Charles City County is stricken to clarify that the prohibition
on fishing below Walker's Dam applies to the entire river, which is bordered by both Charles
City County and James City County.

§ 28.1 81. 28.2-312. Rappahannock FWef. River and certain of its tributaries ; penalty .-It
sBaY he is unlawful for any person; Hrm &F eeFjJemtieR to use any haul seine 0) within 100
yards of mean low-water mark, or 3 !. feet of water in depth at mean low water, whichever
sIiaIl Be is closer to the shore, or (ii) over any oyster ground held under lease from the
Commonwealth and marked as required by law in the waters of the Rappahannock River east of
Downing Bridge at Tappahannock, and in its tributaries east of Downing Bridge. The restriction
RefeiBaBefJe set forth as te saaliag seiDe witIlHi a eertaiR RaIMef &# #eel eI sIiefe M ill water
eI a eeFtaiB~ in cieuse (i) shall be inapplicable where the aRfeT.lakes written consent of the
adjacent landowner has been obtained.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: No change in the law.

t 28.1 81.1. Re~ealed ~ Aet:s -I-9+&; e: M+::-

§ 28.156. 28.2-313. Killing fish by means of explostves, drugs , or poisons ; possession;
penalty .- A. It sBaD ee. is unlawful to capture or kill any s~eeies 1lI fish, shellfish, or marine
organisms by means of explosives, drugs, or poisons at aRf Bme in any e# ~ waters of the
Commonwealth or in any e# tBe waters under its jurisdiction.

, 28.1 6&. Pessessias M sale eI Hs& faIieR. hy me&BS eI eKflesiTJes,~~ ~eisens. B. It
sftaIl ~ is unlawful to Rave iB pessessieR, M t& possess, sell , or offer to sell, within the
Commonwealth, any fish , shellfish, or marine organisms killed or captured by means of
explosives, drugs , or poisons, whether tBe same were sa killed or captured within or without
me jurisdiction of Virginia.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: Existing §§ 28.1-55 and 28.1-56 have been combined into proposed § 28.2-314.
The addition of "shellfish" and "marine organisms" is necessary because of the change in the
definition of fish. Previously the definition of fish (§ 28.1-1) Included both finfish and shellfish.

, 28.1 57. Rep'ealed &y Aets 1983, e: 39+::-

, 28.1 67. Repealed &y Aets 19=f.4; e:~

Article 3.

Restrictions on Trawling.

§ 28.1 67.~ tmwl 28.2-314. Trawl nets and drag nets prohibited; sale of fish .-Except
as may be provided in , 28.1 &Q.1 § 28.2-315 of this Code, it sHall Be is unlawful for any person;
Hflft * e9Ff)6faHeB ie 8pefQte, fef. Q;e pliFfJ9Se eI taJHBg * eBteliiag Hsft; a tfeII ~ (i) to take
or catch fish, shellfish, or marine organisms with a trawl net, drag net, or similar device drawn
through the waters by a vessel, boat, or other craft iB aB¥ watefs eI tee CemmeBwealtft, &F
~ UB8ef: the jlirisElietieB eI the CemmeBwealtf:l,~ a fegul8f lieensed ftaaI. seiDe;
8atftemeEl ~ law ; or (ii) to bUY, sell, or offer for sale any fish taken or caught in the waters
of the Commonwealth, or under the jurisdiction of the Commonwealth, with a Q:eI.l &F trawl net,
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drag net, or similar device.

A violation of this is a Class 1 misdemeanor.

Drafting Note: Deleted the term troll since it's obsolete. The exemption which allows the use
of a licensed haul seine is stricken since it would not be used in this manner. A penalty of a
Class I misdemeanor has been added because of the device's impact on the fiShery.

t 28.1 89. Repealed &y Aets .J:.9=1.9;- E-: -l&:-

§ 28.1 89.1. 28.2-315. Fishing with trawl net within three-mile limit; license fee .-A. It sRaD
I:te is unlawful to catch fish , shellfish, or marine organisms Within the three-mile limit of the
Virginia Atlantic shoreline with trawl nets or similar devices. However, the ManDe Reseurees
Commission may issue licenses te FesiEleftts &F B9RresiEleBts to trawl Within sue& the three-mile
limit from Cape Charles north to the Maryland line, except tIte m9DtRs ef. during September and
October and from 36° 40' north latitude south to the North Carolina line at any time, and from
cape Henry south to 36° 40' north latitude between October 1 and May 1 &f eaeR: yeeF .

B. The Commission, v..tI!eRerJeF it Geems it as¥isable t& de 58 to protect or promote the
fisheries, may close and open the area, or any part thereof, described in paragmpb: subsection A
IleFe&f lei: to traWling or restrict the manner, method, size, and season of catch.

S= III ae sereise eI its ati:flt9Aty gf8RteEi PU:FSU8Bt t& tIHs seetisB, tile C9mmissisR sBaD
eause BeBee ef~ sue& aeHeft te Be talreft t& Be pestetl iB lWe 9f fRefe paIHie tHaees ift eaeft
loeality alfeeteEi at least BYe days prier t& tfte Commission meetiag ai wIHe& saeB aetie& may Be
eoBSideres. 8ueft puhlieatioB sIiaIl he itt lieu- eI aB¥ eYtef: BeBee aBe SftaH he ae eRIf pfgeeduFe
reEiaire6 By tile Gemmissi9B ift aefeisisg sueR 8utBeri~y.

*28.1 79. LieeR5e fee. l! C. The license fee to fish iB ~ area with a trawl net or similar
device may he gf8Rtes l:ipe& paymeBt eI a fee ef. in the area described in subsection A shall be
$100 ~ 8BINHB- for each boat so employed, aBEl Be paFl e# 0Hs lee will Be J=e~sded s8euI6~
&Fe& Be eIe:sed- at tile 9flIeI: ef tee C9mmissieBeF .

DrattiIJg Note: Existing §§ 28.1-69.1 and 28.1-70 have been combined. Because of the change
in the definition of fish the terms shellfish and marine organisms have been inserted. Subsection
C is stricken because there is no longer any need for such a procedure in light of the regulatory
process established in Article 2 of Chapter 2 ·of this SUbtitle. Proposed subsection C is existing §
28.1-70. Language prohibiting the proration of a fee is stricken because such a prohibition exists
under a general provision (proposed § 28.2-229).

§ 28.1 88. 28.2-316. Trawling boat not granted license for other fishing device ; penalty .- Ne
It is Unlawful for any vessel, boat or other craft sIlaH BeYe a Jieesse IeF &BY etBeF Ret et=
IisIHBg deYiee gFftflted t& he usee &F employed 8ft a heat equipped lef tFawliRg, aae IlaYiRg
t;BereeR a WWl Bet;~ as lteFeiaafter pForAdeEi equipped for traWling and having a trawl net
on board, to be licensed for any other net or fishing device .

A violation of this section is a Class 1 misdemeanor.

Drafting Note: New language clarifies what is unlawful activity. A Class 1 misdemeanor
penalty bas been added because of the impact of such activity on the fishery.

§ 28.1 71. 28.2-317. Prima facie evidence of violation; penalty .- ~ HRSiBg &f aB¥ Any
vessel, boat, or other craft found in the waters of the Commonwealth, or in the waters under
the joint jurisdiction of the Commonwealth, equipped for tFelJiRg, 9F trawling, and having a
trawling net, drag net, or a similar device aboard with fresh or live fish on deck er ill tBe IleM
tlieFeef, or in any portion of such vessel, boat or craft, shall Be constitute prima facie evidence
that the operator &F opemteFS and master and members of the crew eI ~ ¥eSSel;- &eat 6F~
emft are guilty of treUiBg 9f trawltng.

Drafting Note: No change in the law.

§ 28.1 72. 28.2-318. Exemption H=em aHieIe for certain trawling activity .-Nothing in this
article shall be eoBStflJed as pFollieitiBg tile tmflSlJenati9B eI Hs& eaugRt By meaRS &f tf:&H. M
trawl Bel eatsiEle e# tee teFFiteriaJ J.imits sf VirgiBia aDd tf:eH M trawl Bets used- iReieeat tfteFete.
ifit& 'fliFgiaia perts t& Be pIaeeEl ytKm tBe market prohibit (i) the use of trawl nets to catch fish
outside the territorial limits of Virginia or (ii) the transport of SUCh fish into Virginia ports for
sale.
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Drafting Note: No change in the law. Language revisions only.

§ 28.1 72.1. 28.2-319. Forfeiture of fishing gear, etc.-Any net, pot, or other fishing device or
gear used. in the violation of any of the provisions of this article shall be forfeited to the
Commonwealth -; sae& and subject to the forfeiture te Be eR#ereed UBEIer tIie provisions of
Cliapter 8 tt 28.1 184 et seEt:t el tINs ooe Chapter 22 (§ 19.2-369 et seq.) of Title 19.2 . Any
property seized under aalberity &I this article shall be held to await the proceedings by
information -prescribed by such chapter ~ aB& llf)6B SQeB seizy:re BeiRg maEIe; ~ • The officer or
other person maliiBg tBe same seizing the property shall 1ertllwits immediately give notice
theFeef to the CemmeBwealta's atteFRey attorney for the Commonwealth whose duty it is to file
such information.

Drafting Note: Clarifies that the forfeiture of fishing gear shall fall under the forfeiture
provisions of Title 19.2 and not a separate procedure established under Title 28.1.

CHAPTER 4.

USE OF PURSE NETS FOR TAKING MENHADEN.

CHAPTER DRAFTING NOTE: Chapter 4 contains provisions relating to the menhaden
fishery. Under Title 28.1, these statutes appeared as Article 2 of Chapter 4 (Fish for
Manufacture Into Fish Meal, Oil, etc.). The application process has been consolidated so that
residents and nonresidents will file the same application for a license. The service of process
provision for nonresident menhaden fisherman has been updated to conform to current
procedures.

Article 1.

Licenses.

i 28.1 6Q. NeRFesiEleBts geReFaUy. (1);~ Repealed.

tat LieeBSe '* takHlg meRaadeB HsIr. • A a9RresideRt pers9R, fiFm 9F e9FpeFiHieR may taIie
eP eete& ~ Hsft !meWft as "meRlladeR," '* tile pUFpese * eeRvemRg tge same iRte eH; fiSIl
serap; fisB. meal eP ga&fifT, pF9l'lided SQe& perseR, :firm 9F eefIJerattea 1las applied Ief aee
ebtaiBeEl lieeBSe te taIie aae~ S\ie& fisB aBEl iB: aeeerdaaee wit& tile leU9wiag feflY:iremeBts.

~ Ap,lieatiea lei: lieease; affidavit feflY:ifed. - SQEIl ReRFesideat perseR, fiFfB eF ee~efa8ea

s1laD apply te tile CemmissieaeF &I Manse Reseurees 1M sue1l lieeRSe, at tile ef.fiee eI tile
Cemmissi9Ber. BeIeR gF8RBRg sueft IieeBse tile Cemmissieaer s1laIl FeflY:iFe t1le applie8Bt
applyiag IeF t1le same te dise19se W wri~B afiidwJit:

~ ~ tAle aame 9F eames e# tile perseR, perseRS, fiFm er ee~eAMi9R 9WBiag tile puBe
Bet; seiRe; vessel er watereFaft; aBEl aD tile appaF&fl:ls tliereuRt9 beleBgiag, 1M wIHeft tile lieease
is desiFed; aBEl H it Be a fiAB; tile tAle RetRe5 aB& addFesses eI all t1le membefS eI SY:eft IifDr,
aae, if & eerpeFati9R, t1le leeat-ieB e# t1le priBeipal emee aaEl tee aames aae addresses eI tee
effieeFS tllefeef.

~ =ae BQIRe &I eae& aaEl e¥eFY YeSSeI, steameF eF~ wateFeFaft, aae ~ pert itt wllieft
tile 58IBe is FegisteFed, 1M w1lieIt suell IieeBse is desiFed.

tet +llat 6\iflBg tfte~ &f tile lieeBSe tile eWRers aae all peFSeIlS empleyed ~ Ntem will
Bet YiekHe aRY &l tile laws &I t1lis Sta£e iB regaM te tile takHlg aM eateaiag eI Hsft Hi Die
waters tlleFeef.

SMale tile CemmissieaeF ef MariRe ReseaFees Be~ satisfied that tile statemeBts set IeRIt
iR ~ aaideNit aFe tFtie aaEl gefta HEIe 1le s1laH tfteft~ a lieeBSe te saeft 8t3plieaRt, \ipe& tile
applieaRt's fJaymeBt ef tile same lieense .fee as seC:~ 1M resideBts iR , 28.1 59.

-tit SeF\"iee ef pFgeess. -~ SYeh lieeRSee sea ~ 'lRittea~ ef attemey apfJ9iBt tile
Seeretary &I t1le CemmeawealtB aBil 1lis sueeesseFS iR efiieet its ageBt; Uf*Ml W1lem sIlaIl Be
5ef=¥ef! aD- IawftH preeess against er Retiee te; SY:eIl lieensee, aae wB& slleIl Be autllemed te
eBteI= em appeaFaaee ift 1lis eehalf. ~ seF\"iee s1laII aBly De made \ipeil tile Seeretary eI tHe
CemmeRwealtb, eF; ift 1lis aeseRee, UJ*Hi tile perseR iB: eSBTge eI II:is &Ifiee; aae sB:Wl Be maee
ia duplieate. A eepy at SUEfi:~ &I atteFRey, duly eemHed aBEl autBemieated shaH Be filed
wia tQe SeeFetary &f tBe Comm9a',vealts, aae eepies thereef duly eertified ~ Bim sB:aIl De
~eeiYed as evideRee ift all tBe eem=t:s &I tHis State: Ne judgmeBt s&aIl Be eBteFed agaiBSt file
lieeasee Hal: aAeT tile pFoeess Bas gee& seF¥eEl as set feRft fef: at least tee tIays:
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\VlleBever JawRH prseess agaiBSt, &r R&8ee le; aBf sae& BSRFesident perssR, Hf:m er
€eFf)SratisB s&aH Be sef=YeEl as lieFeiRaeS1Je pr9vided lei:; fRe Seeretary eI tee C9mm9BwealUt
sIlaH leFth:YJith mail a eepy &f sueft ~Feeess ~ Begee te saeIl R9ftresident persea. firm eF
€eFf)sFatisR. Fer tfte fH:st f1reeess ~ Regee te De sa mailed, tee 5eeretafY &f tHe Comm9ftWealth:
sBaH eeIIeet twa 6&lIar5 aBEl f.i"Y eeRts; aBe lei: eae& additieftal pfgeess er ROOee te ge sa
maileEl tBe sam of fHty eeR£s; wIHeft. s&aa Be paHl By tile plaiBtiff at tBe ame eI sue& serviee,
aRti tBe same sIlaH Be ree9 lJered ~ IHm as a tmFt &f tBe laHahle eests. if Be preyails iB tee S\iH
er~

A jaagmeRt, Eleeree aT erEIer ef ~ e&Hi=t eBterea &F maae agaiR5t aR:Y saeft B9RfesiEleRt
persaa, HRft &F eerperatiea sHall ge as~ aRd eiadiag ell saeIl B9Bresideat persea, firm &F
eafilarati9ft as H Stieft RSRresideBt peFSeB, Hf:m &F eSFf)amtioR Baa 8eeft a resideRt aBEl seFYe&
wHft fJreeess &f B9Bee thereiB.

~ PeRalty f&I: vielatisa. - Afty fJefS9R, firm &F eaFf)9FatiaB 'lialatiRg aBf &f tee f)re7JisieflS M
~ seeBeR sRaH be gaiHy eI a misaemeaBor.

Drafting Note: This section is stricken since nonresidents fishing for menhaden can use the
application process established in existing § 28.1-61 (proposed § 28.2-400). The service of process
provision which is stricken appears as proposed § 28.2-40l.

§ 28.1 81. 28.2-400. Application for license for resident or nonresident to catch fisk. menhaden
1M maBafaetHFe Htt& fisk meal, eH; ere .- #t GeaeFaI prelJisioflS. -~ pef'S9B, HAft &F
ee~eF8ti9B A. Any nonresident owning or holding by lease or charter a purse net, seine, or
vessel of any description t& Be eBgageEl ill e8teliiag liM used in aR¥ eI the waters of this
Commonwealth, or waters within the jurisdiction of this Commonwealth, to catch menhaden te Be
maBHfaeiHrea Htt& fisIt meal; eH, er gtiQBe; &F feF asy. etIier pUFf)ese , shall make applieaaaB
apply to the Commissioner e# Mariae Res9BFees for a license. A resident shall apply for a
license to the Commissioner through the iBSpeetaF lei: officer assigned to the district in which is
leeatee the fish processing factory wIlere sae& are te Ite m8BufaetHFe8 is located , or in which
the applicant resides or has its principal office , Ier a lieeBSe te take aB& eatefi. Hs& wiiBiB ~
WlNers at ttlis CSlBmoBwealtll, 9f= wateFs witIHB lite jUFisdietiOB eI ~ CaHllfteBWealtll, Ier the
pu~ase aleresaie .

t3t WBe sIlaH make aplllieatieB. - B. If it Be the applicant for a license is a corporation
applyiag fer saeh lieeBSe , the application shall be made by an officer or one of the directors of
sue& the corporation; if the applicant I:te is a partnership, the application shall be made by a
general partner t:fteFeaf ; if the applicant Be is a joint venture or other firm, by a member
thereof; and if the applicant ee is an individual, by such individual.

f37 Perm aB& eeBteRts &I 8J3plieatiaB. C. The application shall be in writing , sI!aH Ile and
sworn to by the applicant before a notary public or other person authorized to administer oaths,
and shall disclose:

tat .1. The true name eF REHBeS of the pefSans person , firm, or corporation owning the
purse net, seine, or vessel. and all the related apparatus tileFeuat9 beleagiBg • t9gether wHIi and
the true name 9f= aames of any persons, firms, or corporations holding the same by lease or
charter, for which sueR- the license is desired; and, if it ge is a firm, the true names of all the
members of sue& the firm; and, if it he is a corporation, whether tile same Be it is a domestic
or foreign corporation, and the location of ~ its principal office YleFeof .

~ Repealed.

fet 2. The name of each aae eYeFY vessel ;- steamer, &F etItef= w8tereraR for which such a
license is desired.

-fElt; -fet Repealed.

tit 3. The J*aee wftere location of the factory which is to maBHmduFe process the fisft.
menhaden so taken and caught HHe Hsft meal; ail; 9f= gHafl9 M IeF a&y e£Ilef: IlHfilsse. is leeated

tg7 4. That, during the period of this license, the applicant will not violate any of the laws
of tIHs State the Commonwealth in regard to the taking and catching of fish in the watef5
tliefeef .

f47 Rellealee.
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Drafting Note: This section is changed so it applies to residents and nonresidents. The
provision in existing § 28.1-60 which requires nonresidents to apply to the Commissioner has
been inserted into this section. Other changes are stylistic.

§ 28.2-401. Service of process for nonresident individuals, foreign corporations, general and
limited partnerships.-A. A nonresident applicant who is an individual shall by written power of
attorney appoint the Secretary of the Commonwealth his agent, upon whom shall be served all
lawful process against or notice to, such licensee, and who shall be authorized to enter an
appearance in his behalf. The service shall only be made in duplicate upon the Secretary of the
Commonwealth. The power of attorney shall be filed with the Secretary of the Commonwealth,
and copies certified by him shall be received as evidence in all the courts of this
Commonwealth. No jUdgment sball be entered against the licensee until after the process has
been served for at least ten days.

Whenever lawful process against, or notice to, any such individual is served, the Secretary of
the Commonwealth shall immediately mail a copy of such process or notice to such individual.
The Secretary of the Commonwealth shall collect the fee prescribed in § 14.1-103 for the service
of process or notice, which shall be paid by the plaintiff at the time of such service. The costs
shall be recoverable by the plaintiff as a part of the taxable costs if he prevails in the suit or
action.

A jUdgment, decree or order of the court entered or made against any such individual shall
be as valid and binding on such ituiividusl as if he had been a resident and served with process
or notice.

B. The service of process on (i) a nonresident firm or corporation shall be as provided in §
13.1-766, Oi) a general partnership shall be as provided in § 8.01-304 and (iii) a limited
partnership shall be as provided in § 50-73.7.

Drafting Note: Subsection A, which applies to nonresident Indtvtduals, is taken from existing
§ 28.1-60(5). The current $2.50 process or notice charge has been removed and the appropriate
section which details the cost has been referenced. The Secretary of the Commonwealth
currently charges $15. Subsection B reflects current procedure for service of process for foreign
corporations, partnerships and limited partnerships which will provide consistency in the service
of process for these entities.

§ ~8.11i9. 28.2-402. License fee to take fisB. menhaden with purse nets ~ exeeptee waieP.; .
k Any person ; Hml at: eeflteMieR eBtitled By law t& Hsft iR aRY &J tee welefs &# tBis
C9ftHBeBWealt:ll, at: W&tefs wit:IliR tee jaFisdieti9B eI tftis CemmeBweaUtl, desiring to take or catch
fisIl Jalew& as menhaden with purse nets fer ~ paf'i)ese eI maBufaeRuiag aem iRt& eti; fist!.
~ fist!. meal Sf gU:afl& ; Sf Ief aBY ett1ef pBJ;lese, sBaH Hfst eMaift a lieense ttlerefer, aBEl
shall pay to the iaspeeter officer or agent a speeifie license tH fee ; wIHeIl sINlD Be iR liea &f
all WIes IeYie& Qpe& SYe& pe:FS9B, fiFm er eeFpeFaB9B fer~ aBfl eatelliBg HsIl wH& p4:WSe
Bets; 8f fer seIHRg tile presaets dlere9f, as follows:

!;- QIt eeeft saH vessel- fisIHRg wHft pufSe Bets eI Bet mere tbaft 400 mestles deep, tweRtyeRe
EIeHefs eH My eeBts;

* QIt eeeft sea ¥eSSe! fisIHRg with I*lfSe Bet el mere tBaft 400 mestles deep, sevteftty five
dellafS;

&- 1. On each peweF boat or steam vessel under seventy gross tons fishing with purse net, $a
three dollars per gross ton, but not more than $150 , aRS: Ier sueft vessels.

2. On each vessel over seventy gross tons fishing with purse net $a , five dollars per gross
ton, provided the maximum license fee for such vessels shall not be more than $600 ~ .

4: 9ft eaeI1~ Beat Sf steaRl ¥eSSel eI Bet~~ llefSepeweF, HsIHBg wHft parse
Bet; dlirty selo1eR sellars aBd~ eeIMs ~

S\left illSPeeter The officer or agent shall thereupon grant a license to use such net or other
device ; and state in SQe& the license the name or names of the person or persons who shall
use the same , and the amount of t1Hf the license fee as preserilles 9y law; aB6 the term fer
wtHe& saeIl lieeBSe is gFaBteEi sftaD Begift eft J"aftuary l ill aay yeM aRtl eBEl 9ft DeeelBser 3l- &f
tile same yeaF .

It s&aIl Be lawAA fer a resideDt el tIHs CemmeB'llealttl,~ saeIl pefS8B5, HABS ef=
eerpe'FatieBS as may Be eBgages iR tBe taIH:Bg er eatetliftg &f fisIl. Hewft as meDtlaaeB fer the
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pu~ose ef. maBtllaeturisg the same ifi.£e eH; HsIl seFap; HsIi- meal ~ guaB&; t& empley a&y ¥essel
&J= Bet &WBeEl wHftHl eF witheut tIHs COlBmoswealtll fef ~ purpose ef. takiBg aBtl e&tehiag lis&:

& ~J£eept as previdea is- sU9seetioB G ef. tlHs seetioBt Be lieense graR~ed UR8er tBe 1"8T.'isi sRS
ef. tIHs sedioB sftaIJ. Be deemed te autBorii5e fisIHBg ift the ffillewiag wateFSt wliereiR it sftaH Be
HBlawf-u1 te fisIl. iB tile maBBer aee fei: ~ purpose set ief:t.ft ift sahseeuoa A eI tJHs seeaoft:

-h I& the Piaakataak RP.zer aR6 its trihutaries aheYe aB& west ef. a JiBe hegiRaiag at the
80Ftllemmest ~ measared H:em tfte lew \\tQ~er marlit e6ge e# laBEl Imewft as C~'flft's IsIaIKl at* ReM tile meutft eI IQh9le PeDe; tfteBee ift a Rortl1eriy direetioR ift a stfaigllt Bee te tBe
e~emmest e6ge ef. higRlaaEl efl SUBgray PeiM; aBEl

~ IB tile RappahaaRoek~ aM its tPiaataPies ageYe aM west ef. tBe R-:Q: NOFfls, J.F-:
Bridge; aM

i: 1& tBe ¥eF* Ri-vef ae& its maataPies~ aIKl west ef. a liRe eK-teBdiRg RoFtllwarely 4PeIft
tBe we!Hem Iifte &f Goodwin IslaBds threugh tBe weslem flee ef eIe& IsIaB& t& tile Roftll:em
BaH e# tile ¥eN:; aftd

~ 1ft tBe Bast; NeAft; WaFe aftEl SeT•l em RiYers aee dIeiF trihutaries; aBEl

i: 1ft Gape Charles ftaRHH: eastward eI liRe Hem tile westem Qp &f tile~ ee tile 98tilfteffl
side eI tBe ebaRBel t& tile westernmest tip ef tile~ eft die R9Ftbem side ef tBe ebaRBel; ill
IQsgs GFeelf aBE! Cae~tese iBlet eastward ef. a liRe Hem tile westem eft6. ef. tile jetiy 8ft tBe
BeAll side e#~ Cilarles lIMBer te tile seatftem ea& e# Weseeat PeiBt;- Hi MatmwemaR 8R&
HUSgilFS~ eastward eI a liRe IFem tile RertBwestemmest tip fH laM ill Ql& -1=ewfl Heek: t&
Gt:eat Neek PeiM; ift Nassawadex bFeek eastW&fE1 eI a liRe k&m SlleetiBg Peiftt te N8SS&W8dex
PeiBt; ift Oeee&8ftReek Greek easiward eI a liRe IFem SpefTBw PeiBt te tfte seulileFftmest tip &I
Pewells~ ift ~JaRdHa~ e~d eI a liRe H:em the &eFtlteFBmest pei&t eI~ PeiBl
t& ae seulilwesteFBmest peiftt ef l8R& ift Haelis Nee*; sait1 lise IHMBg a a=ae eesABg &I~ itt
P1:lBgeteague Q:eek eastward e# a liRe fF&m BItt« PeHK te tBe selRlleesteFillRest peiBf ttl F-iRR~
IsIaBe;- ift OB8Beeek Q:eek eastward eI a tiRe H:em Tb:ieket PeiM t& WaFe PeiRt; ill ClieseeResseK
GReIf easfwsPEI e# a IiBe H=em t&e BertBeFillRest peiBt ef sease BeaeIl te tile BeFtltwestefftlBest
J*tHK &f BeaeIt· IsIaBe;- in Beep Greelr, HUBtiRg Greek as& GuilffiF6 Greek eastwaPEI e# a lise
H:em tile easiemmest tip &f Russel IsIaBe te HallmeeR PeHH t& Petefs P&iR£ te SimpseR P&iR£ te
ReeEl PeiRt t& EB9 PeiRt: t& Q:e fB9UtIl. e# Greet~ ill MesseBge Q:eek eestwere &I & liRe fFem
seutIl Peiat te Nertft PeiBt ift Die Virgiftia perties &f tBe Peeemel£e~ seftlieast &I a IiBe
tFem LeBg Pei&t t& VirgiBia MarylaBd spm:~ "Au; ift Ole GFeat Wieemiee RWef. IFem ~
meutI1 ef Wllay's Greek t& &aBdy PeHNi ift Di?JidiBg Greelr, PRstiee GFeeI£ aBEl Jat:¥is Q:eek
w~aF6 ef a liRe ffem Hugillett PeiBt te .Jap;is PeiBt; itt IHifm Greek aM HeBfYS CFeeI£
wefHward ef a IiBe H:em tile seutlleastef'IHBest peiBt e# laBEl 9& tb:e easteFR side ef tile meat& &I
HeBrys~ fa t&e easteFi!mest peiBt eI Reets~ HeeIF, is DymefS Greeli WesfwaFd eI a lise
IFeIft tb:e seutllemmest peiet e# Greg Isktee te tb:e ~eFBlRe!H peiM &f Pepler HeeIF, ift~
GFeeIi westwaFd eI tile liRe aeess the fREMKB. fH tile eFeek- at its &arrewest peim; ift Hem HaRler
aBd ~ GreeI£ westward ef a liRe IFeIft tile seotlleFillBest: tip ef Beeeit PeiM t& !Be
BeFUlemmest~ 9ft tb:e smH& side ef tBe meutft &t »yep Creekt Hi BaeI£ 6feeIf; CleFlisteR
Greek; Cb:islRas Greelr, Pequeses RWef:; BeRRett Greelr, aB& adjaeeBt wateP.; westward eI a lise
kem: tb:e seutBeasteFi!mest~ ef Geedwia lsiasds te tile westemmest peiftt eI bew IsIfmfii ill
BaeIf laYer westward eI a IiBe IFefB Pluma:ee Peiet t& tile westeRilBast peiBt ef NertBesd PeiRt;
iii~ Creek seutllward &f a liRe frem tile BEH=t& J*MBt e# tile west jetty te tile B9Rft peiBt ef
tBe east jetty; Hi Ly-BRS8:VeB~ seat!tward ef tile LysBllavea IBiet BritIge 8ft Y:&: Reule 6Q:

G:- Q&Iy dumig tBe~ H:em tile fifst MesEiay iB May lIlreagll tBe Q:H:&~ iR
~Jer.leRlher, lieeDSes graated te ¥eSSeiS UfWIeF serleBly gf8SS teas ift aeeeFdaaee wHIl suhdivisieB A
3 ef t&is seetieR sBaIl itt additioa autlle~e IisIHRg ift tile 'eUewiag waters: itt tile RappallaRBeel£
lffizef eastward aRQ seuthward H:em a HBe eJEteBdiBg Hem Tewles PeiBt te BURlsam WIlarI a&&
kem: Orellars PeiBt te Te9:1es~ ift Di'lidiag Q:eek eastward fFem a liBe exteBEliRg H=em
.JaPIis PeiBt te Diteilley Pamtl HeHset ift IB6iaa Greek eastward frem a flBe direetly~ lite
a:eek- at Rall,aaasBeek Gyster CempaBy; iB DymeFS~ eastward Imm a liBe direet1y ae:ass
tIte eFeeI£ at fRe easteRl ea& ef 5mBdarEi PrssHefs~

Drafting Note: The language in subsection A which discusses payment in lieu of other taxes
is stricken since there is no license required to sell the product and the language could be
interpreted as exempting out-of~te menhaden fisherman from obtaining a nonresident
harvesters license. Existing subsections A 1 and A 2 are stricken since sail vessels are no longer
used in fishing with nets. Existing subsection A 3 is stricken since there are no vessels under 20
horsepower entering this fishery. Language setting the term of a license is stricken since it is
established in proposed § 28,2·229. Existing subsection B relating to the prohibition on menhaden
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fishing in certain areas has been moved to proposed § 28.2-409. The paragraph which states it's
lawful for a resident to use any vessel or net for fishing is unnecessary and has been deleted.

§ 28.1 62. 28.2-403. Action of Commissioner on such application; transfer of license of disabled
vessel; delegation of authority te iRSpeet9rs ; appeals H:eHt aetiens ef iaspeeteFS .- SBeukl A. If
the Commissioner &f MaARe Reseurees Be is satisfied that the disclosures required by § 28.161
28.2-400 have been daly made ; and that the application conforms in other respects to the
provisions of sai& that section, and upon payment of the license ~ fee specified in § ~8.1 59
28.2-402, the inspeet9r Commissioner, or the officer through whom '; or in whose district the
application was made , shall issue to the applicant a license for each of the purse Betst seines,
vessels ; steamers , or other watercraft specified in the application ;WlHe& • The license shall
state the name of the licensee and the name of the vessel '; steamert or other watercraft
licensed.

If any vessel; steamer, or other watercraft so licensed becomes disabled ~ use during the
period of such license, the licensee may, with the consent of the Commissioner e# Merise
Researees , hire or charter a vessel , steamer, or other craft belonging to a nonresident to taI£e
~ pIaee ef replace the disabled one sa disa~led for the unexpired period of such license t ift
wftie& . In such a case the inspector shall transfer the license issued for the disabled vessel ';
steamer, or other craft to the one so hired or chartered without requiring any additional license
tBere'er, fer w&ieIl trans'er the lee sBaH Be eae 6&Ilar .

B. The Commissioner e# Marise Reseurees may delegate to the TJarieus iaspeeteFS se mue&
m: aa eI officers his authority under this section as Be Ht&f deem expeElieBf; ,FeYideEl, kewefwTer,
fItM . However, any person ;' Hrm; er eeIJ9FaB9B aggrieved by any action of &BY iBSl'eeter an
officer exercising such delegated authority shall have the right to appeal to the Commissioner eI
MaRse Reseurees for a review and correction of the actions of sueft isspeeter the officer . SBe&
The appeal may be made by mailing a statement of the isspeeter's officers action, together with
the appellant's objections tilerete and &is the grounds for sae& his objections , to the
COmmissioner eI MaRae Reseurees a£ tee eIIiee eI ~ MaRae Resellrees Ce~mi5si9a . Upon
receipt of such appeal, the Commissioner e# MeriRe ReseaFees shall tertliwiUl immediately notify
the~ iBSJteeter officer Involved, who shall, within three days, deliver to the COmmissioner
&f MaRRe Reseurees all papers in his possession concerning the subject matter of the appeal,
together with a written statement of and reasons for his actions ift die premises 8Bti ae gFeHds
HlerefeF . The Commissioner eI MaRRe Researees shall issue his ruling granting transferring,
refusing, or refusing to transfer the license er lieenses iSQ'elQ'ed within ten d.ays atter the receipt
by him of saeIi: the appeal.

Drafting Note: The $1.00 fee for the transfer of a license is stricken on the recommendation
of MRC because of administrative costs involved.

§ 28.1 sa. 28.2-404. Appeals from actions of Commissioner.-Any person , firm, 9F eeFJefBties
aggrieved by any action of the Commissioner &f MariDe Reseurees taken under the provisions of
§ 38d-63 28.2-403 shall have the right to petition the circuit court of the county ; or ae
ee,,'eratieB eeart el tIie city '; in which is leeated the factory where the fish were to be
Rl8IUlfaetuf'ed processed is located , or in Which the applicant resides or has its his principal
office for a review and correction of the ruling of the Commissioner e# ,MaRse Reseurees as
provided in Cba~ter ~ ft~ et seEt:t Article 3 (§ 28.2-216 et seq.) of Chapter 2 of this !HIe
subtitle.

Drafting Note: No change in the law.

, 28.1 54. Ceseealiag RafRe 9f RUIRBer ef YeSSeIt eaFFYiRg pateBt teBgs, ete..,~ fisIHRg f.ef
meRsadeB. If aBY eaptais, master, Of~ e&YeF eF eeBeeal, er pemHt t& Be ee'Jered Of
eeaeeeled, the BafBe Of Bllm~er eI aRf ¥eSSe! ffif tIie eatesiag, &F taIaBg; &F eeB'JeyiBg eI fisIt;
9Y*FS, eIams; sealleps, er eF&Bs, &F sBaa earry 9f' f)eABH te Be earned aheaR! his~ w8eB
empleyetl ift HsIHftg Hw meaRadea aay sera~e, dFedget er pateBt teRgs; ~ sIJ:aH U1l9ft eeavieiies
tltereef Be guilty el a misdemeaB9r.

Drafting Note: This section is stricken since the language regarding concealing the name or
Dumber of a vessel has been included in proposed § 28.2-238 and the prohibition on the carrying
a scrape, dredge, or patent tongs when menhaden fishing is moved to proposed § 28.2-405.

§ 28.2-405. carrying patent tongs, etc., While fishing for menhaden .. penalty .-It shall be
unlawful for any captain or owner to carry or permit to be carried aboard his vessel, when
fishing for menhaden, any scrape, dredge, or patent tongs.

A violation of this section is a Class 1 misdemeanor.
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Drafting Note: The proposed section is stricken language from existing § 28.1-54 and includes
a penalty of a Class 1 misdemeanor.

t a8.1 66. Preeessiag ef l1eFriBg Wfiie.& is UBfit lei: Bumaa e9RSumpaeR. Net\1..itllstaBdiBg~
eHttw preYisieB ef Dtis amele, any pefS9ft eaiebiRg bemBg i&~ Bets; dif) Bets; haul seiftes;
aBtl eEIlef similar fteis; el:eludiRg tFawI aBEl I*IfSe Bets; may seD StIek- ReFFiRg t& Be
RlalHllaewred iRt& fisB. meal; fisft &it; 91=~ pFa,..iEleEi ~ sai& ReFriag is 9f Bas seeame
uaIH fer INHB&ft eeftSUR1~BeR M fer ,reeessiRg iRt& feed ler RUIBaR eeRSumJ*j9R. Ally
R!eufaeturer pureBasiRg said bemBg wftieIl is eP Bas beeeme \HHit w INHB&ft eell5UmptieR 9F
fer preeessiag iRte Ieee fer ImIRa& eeRSQmptieR, may maBufaeture saW aerriBg iRte fisk. meal;
Hsft eil; 9f guBfte;

Drafting Note: This section is stricken since herring is no longer caught in pound nets or
similiar nets.

§ 28.2406: Reserved.

§ 28.1 S4. 28.2407. Peaalty ler 'JielaaeB ef *~ tftreugll 28.1 S3; EeFfeitufe Forfeiture of
fishing gear ; ~ . If aRY perseR, fif:m. 9f ea~eRltiaR use 9F empley~ JM:IfSe Ret; seiDe;~
steamer 8f= etfteF eftlft f9f Ute ,urpese ef taIEiBg aBEl eatelliag fis& iB Ute walefs ef tIHs
Cemmeawealtll, 8f= iB tile wetefS wHIHft its juFisdieti:ea, 8f= i& walefs UftdeF its jeiRt juFisdieB9R,
t& Be lB8BumeRlFeEI iBt& &it; fisI1.~ fis& meal; 9f guaB6; 9f ,ermit tAe same t& Be usee 9f
empleyed &¥ aaedier Ief sueIt pur,eses, wUJleut fifst e9taiBiag a HeeRSe Hierefer as bereiB8Bel'Je
pFarAded; &J= H aey~ SweaF IaIseIy ill makiBg applieaaea Ier tbe eeftifieete aEeFeSaid, 9f
etllerwi5e ¥ieIate aBY eI tile pfe7JisieB5 &f '*~ te~ sueI! pers9R, Hrm 9f ee"eFatieB
sHR·.ge guilty ef a misdemeeeF. Any net , pet, or other fisIliBg EIeYiee 9F gear used iB tile
vt81eB8a eI aay eI tbe prel'l-isieB5 at H~ DlFeHgli~ to take or catcb menhaden by
any person in violation of §§ 28.2·225 and 28.2-230 shall be forfeited to the Commonwealth ; sue&
. Such forfeiture ~ IJe eefeFeeEl \IftdeI: tile pFe\'isi8as eI CIla,ier 8 fi 28.1 184 et~ eI tH;
He shall be subject to the provisions 01 Chapter 22 (§ 19.2·369 et seq.) of Title 19.2 . A&y The
property seized YIl6e¥ aatBeFUy ef tItis arBele shall be held to await the proceedings of
information prescribed by such Chapter; and upon such seizure being made, the officer or other
person malHBg Ute same seizing the property shall feftl1wUIl immediately give notice Dlereef to
the CemmeawealOl's attemey attorney lor the Commonwealth whose dUty it is to file such
information.

Drafting Note: Language is stricken which. makes it a Class 1 misdemeanor to fish without a
license or swear falsely on an application since these are covered under general provisions
(proposed §§ 28.2·225 and 28.2-230 respectively). The reference to forfeiture for violations of §§
28.1.s1 through 28.1.s3 is vague, referring to sections relating to the menhaden application
(existing § 28.1.s1, proposed § 28.2-400), the Commissioner's action on the transfer of a license
(existing § 28.1.s2, proposed § 28.2-403 ) and appeals of the Commissioner's action (existing §
28.10063, proposed § 28.2-404). The intent of the section is to make a person's menhaden gear
subject to forfeiture when he is fishing Without a license or has lied on a license application.
Other language clarifies that forfeiture of gear faIls under the procedures established in Title
19.2.

Article 2.

Area and Seasonal Restrictions.

§ 28.1 58. 28.2408. Food fish not to be taken, bought, or sold IeF maRufaetufe iftte Iis& Me&I;
eH; efeo ; percentage allowable; penalty .- A. It sI1aD Be is unlawful to take, catch or round up
with purse net i IeF Yte parpese &f maaufaetHre iBte guaB&; fisIt meal; 9f eil 9f~ 8f= seltiBg
for sue& any purpose, food fish ; t& in an amount greater than one percent of the whole catch
wit:l1eu:t immediately epeRiag . If food fish represent more than one percent of the Whole cetcn,
the net shall be opened immediately and tamiag lease aRY sueR- the food fish released while yet
alive f •

B. It is unlawful 9F for any steameF 8f= aRY etIleF vessel licensed for the purpose of
menhaden fishing to catch any food fish for the purpose of marketing die same ; or for any
person , Hrm 9F eerperati8B to have in its tus possession food fish ; t& in a gr-eaier an amount
greater than one percent of the bulk for the purpose of manufacturing them into guaB& fertilizer
, fish meal, or oil ; ; or for any person to use in any manner any food fish , to a gJ=eaier in an
amount greater than one percent of the bulk for the purpose of fertilizing or improving the soil.

e. Any person, HAD &F eerperatiea aad/er aay eapEliia 9f master of. aRf ¥esseI violating
any prel'}isie&s provision of this section 8f Ita¥iBg ift pessessiea mere teaR &Be pereeat at f&eEl

31



HsB; ameRg meBllaEieB eaugM Hw tBe IUl",ese &f maFl1:lHletl:lriag iftte gaaB&; Hs& meal; ~ eH; ~
Btiy.iBg &f seHiftg the same IeF SHeIl j)1:l~ese, sBaH~ eSBvietiee at vielatiRg aey flFS,..isisR ef
ais seetieR J)e is guilty of a Class 1 misdemeanor, and the license on such person's boat or net
shall be revoked by court order for the remainder of the season.

Drafting Note: Language stricken in the last paragraph is duplicative. Other changes are
revisions in language only.

§ 28.2-409. Menhaden fishing prohibited in certain areas; exception.-A. Except as provided
in subsection B of this section, it shall be unlawful to take or catch menhaden with purse nets
in the following waters:

1. In the Piankatank River and its tributaries above and west of a line beginning at the
northernmost, as measured from the low-water mark, edge of land known as Gwynn's Island at
or near the mouth of Kibble Pond, thence in a northerly direction in a straight line to the
easternmost edge of highland on Stingray Point; and

2. In the Rappahannock River and its tributaries above and west of the R.O. Norris, Jr.
Bridge; and

3. In the York River and its tributaries above and west of a line extending northwardly from
the western line of Goodwin Islands through the western line of Ellen Island to the northern
bank of the York; and

4. In the East, North, Ware and Severn Rivers and their tributaries; and

5. In Cape Charles harbor eastward of line from the western tip of the jetty on the southern
side of the channel to the westernmost tip of the jetty on the northern side of the channel; in
Kings Creek and Chenystone inlet eastward of a line from the western end of the jetty on the
north side of cape Charles harbor to the southern end of Wescoat Point; in Mattawoman and
Hungars Creek eastward of a line from the northwestemmost tip of land in Old Town Neck to
Great Neck Point; in Nassawadox Creek eastward of a line from Shooting Point to Nassawadox
Point; in Occohannock Creek eastward of a line from Sparrow Point to the southernmost tip of
Powells Bluff; in Nandua Creek eastward of a line from the northernmost point of Milbys Point
to the southwestemmost point of land in Hacks Neck, said line having a true bearing of 027°; in
Pungoteague Creek eastward ot-a line from Bluff Point to the southeasternmost point of Finneys
Island; in Onancock Creek eastward of a line from Thicket Point to' Ware Point; in Chesconessex
Creek eastward of a line from the northernmost point of Sound Beach to the northwesternmost
point of Beach Island; in Deep Creek, Hunting Creek and Guilford Creek eastward of a line
trom the easternmost tip of Russel Island to Halfmoon Point to Peters Point to Simpson Point to
Flood Point to Ebb Point to the mouth of Great Gut; in Messongo Creek eastward of a line from
South Point to North Point in the Virginia portion of the Pocomoke River northeast of a line
from Long Point to Virginia-Maryland spar buoy "A"; in the Great Wicomico River from the
mouth of Whay's Creek to Sandy Point; in Dividing Creek, Prentice Creek and Jarvis Creek
westward of a line from Hughlett Point to Jarvis Point; in Indian Creek and Henrys Creek
westward of a line from the southeasternmost point of land on the eastern side of the mouth of
Henrys Creek to the easternmost point of Fleets Bay Neck; in Dymers Creek westward of a line
from the southernmost point of Grog Island to the easternmost point of Poplar Neck; in Tabbs
Creek westward of the line across the mouth of the creek at its narrowest point; in Horn Harbor
and Dyer Creek westward of a line from the southernmost tip of Beach Point to the
northernmost point on the south side of the mouth of Dyer Creek; in Back Creek, Clarkston
Creek, Chisman Creek, Poquoson River, Bennett Creek, and adjacent waters westward of a line
from the southeasternmost point of Goodwin Islands to the westernmost point of Cow Island; in
Back River westward of a line from Plumtree Point to the westernmost point of Nortbend Point;
in Little Creek southward of a line from the north point of the west jetty to the north point of
the east jetty; in Lynnhaven Bay southward of the Lynnhaven Inlet Bridge on U. S. Route 60.

B. During the period from the first Monday in May through the third Friday in November,
vessels under seventy gross tons which are licensed in accordance with subdivision A 1 of §
28.2-402 are authorized to take or catch menhaden in the following waters: in the Rappahannock
River eastward and southward from a line extending from TOWles Point to Burnham Wharf and
from Orchard Point to Towles Point; in Dividing Creek eastward from a line extending from
Jarvis Point to Ditchley Pump House; in Indian Creek eastward from a line directly across the
creek at Rappahannock Oyster Company; in Dymers Creek eastward from a line directly across
the creek at the eastern end of Standard Products dock.

Drafting Note: This proposed section is the stricken language from existing § 28.1-59 B and C
(proposed § 28.2-402).
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§ 28.1 &5. 28.2410. Closed season for menhaden fishing; forbidden nets; penalty .-Except as
provided in t 28.1 65.1 § 28.2-409 , it sBaIl Be is unlawful for any person, Hmr. 9f eer,eF8ti98
to take or catch with a purse net 8f~ seiBe in the waters of this Commonwealth, or waters
within its jurisdiction, menhaden fisIl te Be maRufaetuFed iBt& fisft meal; eiI, 8f guaoo 6f fer MY
edtef pUFP9Se, between the day- saturday following the third Friday of November and the day
Sunday preceding the first Monday in May el eae&~ bewe'JeF, . However, in the waters east
of the Chesapeake Bay Bridge Tunnel within the three mile limit of the Virginia shoreline such
prohibition shall be between the Friday before Christmas and the ~ Sunday preceding the first
Monday in May sf eaeIi~ . It sHaH is also Be unlawful for any person ; HRB 9f eeff)9F8ti9B
ttl use ill saitl wateFs fef: the pUFf)ese el taIBBg 8f eateaiBg meBBadeB Iis& f8f tile paFp9Se
afeFesaid 8B¥ pufSe Bet eF~ Bet tlaviRg; whe& ma6e; a streteaed mesA- ef less t&aa l 6f4
inelles; llewe....eF, 8B aBEl &fieF tBe tIlifll Mend&y iR May; ~ it sIla1l Be uBlawlal f6f! aay
,efSen, firm er e9Fj)9FatieB to use any purse net or other net fer tb:e aferesaid pUFpeses having
a stretched mesh of less than 1 3/4 inches. Any person , Iiml; 9F eel"peFaBes violating any of
the provisions of this section sIlall 1M! deemed is guilty of a Class 1 misdemeanor.

Drafting Note: Language is stricken which refers to obsolete net mesh requirements.

§ 28.1 &5.1. 28.2-411. Season for vessels of less than seventy gross tons te ~ 9f~
meBlledeR Mr pal"peses etIlef tb:aft use as HsIl meal 8f= &H ; penalty .- Fmm Except from the
first Monday of March to, but not including, the first Monday of May, it sIlaD Be IawfliI. is
unlawful for vessels with a gross weight of less than seventy tons to use purse nets to take or
catch wHft JM:IfSe~ menhaden for purposes other than use as fish meal or oil.

A violation of this section is a Qass 1 misdemeanor.

Drafting Note: Because of the impact these vessels have on the fishery, a Class 1
misdemeanor has been assessed for a violation of this section.

CHAPTER 5.

OYSTERS AND CLAMS.

CHAPTER DRAFI'ING NOTE: Chapter 5 of Title 28.1, which consisted of twelve articles, has
been reorganized into two chapters. The new Chapter 5 contains four articles. Article 1 contains
the application procedures, license requirements and fees for taking oysters and clams. Article 2
consolidates all of the harvesting restrictions (i.e., seasonal, device, and geographical). The
record keeping and tax requirements have been combined in Article 3. The final article contains
the procedures for surveying of the Baylor survey grounds. Requirements for obtaining a license
to take scallops and other references to scallops have been removed since scallops no longer
exist in commercial quantities in Virginia waters.

Article 1.

Licenses.

§ 28.11al. 28.2-500. WIle deemed sOBFesideat Residency and certain oyster licenses .- Ne
pefS9& shall Be deemed a Fesidest ef ViI=giBia WitIliR tIie meaBiBg ef dHs eliapteF wile is Bet a
ampayeF ift tile Cemm9Bwealtll, aBEl sIlaIJ. Bet Itave maiBtaiBed &is FesideBee tlieFeiB IeF eae
yeer aM aemaUy resided tberein f.eF tile~ HleBtBs Be*t fJFeeeding tile Bme wIleft Be maIres
applieatieB fer aRY pri'Jileges f)F lieesses graRted te FesideRts UBEIer fIHs eliapteF; &F QBIess Be Be
a DeBe fide pUFellaseF 91 laftfl ift Virginia aR& Bas aetuany H¥ed wHItift tile CemmosweaUIt fer
tile ~ lReBtIis B9t preeediBg the time wIteB Be maI£es applieaties fer aBY privileges 9f=
lieeB5es gRlBteEl ttl Fesideats URfIeF tIlis shapler; pFo'Jided, B& No residence restriction as ttl
FesideBee m tIHs seetieB shall ~Fer.teBt prohibit any person from obtaining any required license
wfteB J=equired for buying fish or shellfish ; or for tRe shucking eE oysters ~ pJ=or;iEleEl, faRller,
tJ!et iii- • In dredging or scraping private planting grounds on permission of the Cemmissi9B
Commissioner, the residence restriction as ttl ~ FesideRee iR tIlis seetien shall not apply to the
crew, JReSteF captain, or owner of any boat engaged by the leaseholder to dredge or scrape
private planting grounds for oysters only.

Drafting Note: The residency requirements for leasing grounds in the first paragraph are
stricken. The definition of resident in § 28.2-200 will now apply throughout the entire subtitle.

t 28.1129. § 28.2-501. TakiBg oysteFS 9F eIams 9y kaBe ~ witJt teags. (1) Application for
license to take or catch oysters or clams .- A. Any resident of this Commonwealth who sBaD Be
tkIIy qualified aBd desires to take or catch oysters or clams H&Hl tile wmers ef. tBe
GeRHft9Bwealttl, Bet Iease& f.9F plastiag fHirposes, &y haB6 9F willi: eFeliaary * pateRl teBgs; 9F
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by any~ iBStrumeat allewee By Jaw device other than a scrape or dredge , shall fi:Fst apply
to 8ft inspeeter the Commissioner for a license.

~ Lieense fees:. - De lieense lee lei: tafiiftg 9ysters shall De as 19119\\15:

~ F* eaeIl persea teIBftg er eateaiBg eysfers hy INHKl 9F witft ereiBary teags, teD Elellars.

~ F*-eaeIl persea tafiiftg er eateliiBg eysters witft~ teBgs; tliiFfj' HTle seUars.

-(at Fee lei: ta*iBg elams:- - Lieense fee fer teIBftg elams sBaH Be as 'eHews:

~ Fef eaeft pefS9B teIBftg er eateliiRg eIams hy ftaBEl &f wH& erEliBary teBgs;~ dellars.

~ FeI= eaeft pefS9B teIBftg er eateliiRg eIams wHIt~ teBgs; tliiFty fiT.le Elellars.

:ae lieease lei: ta*iBg eIams hy teBgs; ersiRary er pateftt; sIiaH eBHtIe tile BekIer tlleree' te
take e&Iy eIams #rem tee puDIie aettems ill tile watefS &f tile CemmenwealtB 9u-t Bet Hem
fMI9lie eystef FeeIis; Beds aH sBeaIs~ Ifem Ieasetl~ gfeuae, aBEl is Bet te Be eea-ued, Hi
8ft:YWise, t& peABH er atiUleFii5e tee teIBftg e# eysters at aBf iime: Hewever, tfte Cemmissiea may
But:lleri2e tile teIBftg eI ekHBs Irem tile puDIie eystef FeeIis;~ aBEl sBeaIs &f tile IeWeF ¥erk
~ Belew tile pateBt teBg liRe wIleR it deteAlliaes Ulat eemmereial quaMiaes eI eystefS are
BM preseRt er Me Dei likely te t=etum &\Ie te tile preseRee &I eystef diseases.

t4t PessessiRg eysters wIHle teIBftg eIaiBs: - II aBY- persea sliaH IHiYe ift IHs pessessiea aB¥
e~efS wBHe ta*iBg er e6teaiRg elems er seaJleps \HKIef tile preeediag suhseeaeB fiFiBg tile
seasea i& wmeB it is HBlawf.uJ te tHe ef eateIl eystefS H:em tile IlfNllFaJ reeks; Beds er sBeaIs;
lie sMH Be prime Iaeie~ e# viellHiag tile laW eI teIBftg &f eateaiRg eI eysters tllereffem
etH=i&g tile pJ=9llihKed seasea.

( it~ eIems ift eeAaiR Me85: - If s&aa Be uaJa\\tf.uJ te tfH£e er eateIl: eIems at &BY
time; er By asy meaDS; iB Peeemelie S8uft& a8e¥e a liRe tH=awB H:em IH=um Bay PeiBt; ill tile
CeuBty eI Aeeemaek, ase mnBiag a BeFtll BeFtllwest eeurse te tile liRe eeeweea the SQNes &f
Marylend 8ftd. '1iFgiBia, seept ape& SHeft gFeHBds ift tItese waters as~ Be set asitIe fer jMHtIie
elammisg er seallepiag pur,eses ~ tile MariRe Reseurees Cemmissiea.

~ ResmetieR 9& !He ef EIaiRs. - If sIlaII he llaJaw~J lei: aay pefSefl t& Ilarvest eF sIlip aBY
eIems smeller i& si!e~ iRe legal~ HKee By tBe Cemmissiea. .

f17 EHihiuea &I lieeBSe. - AB:y perseR eagaged i& teIBftg eysters er eIafRs Hem puDIie
greuB8s sIiaD A6Ye sue& lieease a~lQnaele fer iBSIJeeBeB aBe sIlall eeieit it v-tIleBer.Ter retltie£Hed
By aB iR5peeier. :F:ailllre te emi8it file lieeDSe upe& demaad eI aBY iBSPeeter sBaII Be a
misdemeanor aBfI prime feeie eyiEleBee Yiat sueh f)efS&B is werkiag witRellt a HeeRSe; previded,
aewever, tIlat if sueft pefSefl exhieit a lieeBSe issued ,ner te tile time &I Ilis arrest t& t&e
iBSPeetor IteI&Fe tile date ef trial; the iBSIJeeter sBaIl re(jllest tIte eEMH=t te dismiss tile eliarge.

t8t Oysters aRG EIams .fer lieHSeheld l:lSe gempted. - +IHs seetieB sBaD Bet apply t& tile
teIEiBg er eatelliBg &I eysters er eIams fer immediate lieusellelEl use 9tK Dei fer plaRtiag er IeF
sale; pJ=91/ideEi tB&t Be eRe may talre meFe tb:afl. 1- Bl:ls&eI ef. eysters ef ~ eJams ift aB¥ l EIey
witheut Ila¥iBg a lieeBSe.

~ 'lielatieB &f seeBen. - ARy f)efS&B T.Relatiag tBe pre¥isieRS eI tINs seetieR sIlaII he~ &f
a misdemelHleF.

f 28.1129. }'..rpplieeaeR fer lieense te dredge et: SeFalle. - B. Any resident desiring to dredge
or scrape for oysters ift tile waters wIleFe dredgiBg is peRllitted, shall make allplieatieB apply in
writing Ier Sl:leIl J:)Fi'l41ege to the iBSPeeter eI officer assigned to the district in which he resides ,
wftieIt . The application shall be sworn to , and shall plaiRly state the name of his vessel, the
owner or owners tIlereef , the eemmaBder captain or person in charge , and the length of vessel
or gross tonnage at which it is rated. Su:e& The application shall further state the district in
which the owner resides; that the applicant is a resident qualified under the requirements of this
section; that no nonresident owns the vessel, in whole or in part. and that it is not held with any
intention, or under any agreement, to return it at any SUbsequent time to a nonresident.

Drafting Note: Subsection (1) of existing § 28.1-120 and existing § 28.1-129 have been
combined into proposed § 28.2·501, which sets ouf the license application procedures for this
chapter. The license fees of 2(a)(b) and 3(a)(b) in existing § 28.1-120 are stricken and moved to
proposed § 28.2·502. The paragraph in subsection (3) dealing with the taking of clams from
public bottoms is stricken and moved to proposed § 28.2-503. Subsection (4) is stricken and
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relocated as proposed subsection F of § 28.2-506. Subsection (5) is stricken and relocated as
proposed § 28.2-536. Subsection (6) is stricken and relocated as § 28.2-537. Subsection (7) is
deleted since similar language appears in § 28.2-231. Subsection (8) of existing section § 28.1-120
is stricken because an exemption is provided under the general licensing provision (proposed §
28.2-225). The penalty provision of subsection (9) is stricken since the remaining language of this
section describes the application process.

§ 28.2-502. License fees for laking oysters or clams in tidal waters.-Every resident who
applies for a license to take or catch oysters and clams shall pay as follows:

1. For each person taking or catching oysters by hand or with ordinary tongs, ten dollars;

2. For each person taking or catching oysters with patent tongs, thirty.five dollars;

3. For each person taking or catching clams by hand or with ordinary tongs, fifteen dollars;

4. For each person taking or catching clams with patent tongs, thirty-five dollars; and

5. For each dredge used for taking or catching clams, fifty dollars.

Drafting Note: The introductory statement and proposed divisions 1 through 4 of this section
are subsections (1), (2)and(3) of existing § 28.1-120. Subdivision 5 of this section is from existing
§ 28.1-133.

'* 28.1 139. Registfatie8 aBEl issllaBee eI lieeBSe. UpeR BeiRg satislieEl eI tile Iaets stateEl ill
sue& epplieeaeB, tile iBSPeeter sIlaIl register sae& YeSSel &Btl issue t& saeIl applieast a lieeBSe
gRlBtisg IHm tile privilege eI 8fedgisg ef se~i&g ~ eysteFS eft JMI9Iie gf'e\lad wit&i& ~
pFeSeJ=ibed limits aRd seasea, wII:ie& sIlaD H ~ set IeH& ill tile lieense.

Drafting Note: This section is repealed. It is unnecessary since the license is issued upon
payment of the fee.

t 38.1 133. Lieease tax. Befefe &BY lieeBSe is issuetl lei: dFedgiag er serapiag, tIte applieaBt
sIleIl~ 8ft aRfKI8l. lieeBSe tM eI fifty tIeHefs lei: eaeft dfedge. =ate eepWBS 9f masteFS eI SIleIt
Beats sJIaII always IlaYe sue& lieesse 9& BeaR! eI aeir Beats aftd. eeibit tee same waeae7JeF it is
delRfHlded By aB¥ fiUI¥ 8lltBefi2eEl eflieer; aBEl tile FeJusal se te M Hall he pAm& f6eie erJideaee
~~ 8fe dredgiag er sera,ieg wjtBellt It&¥iRg a lieeBSE! tBefefeF.

Drafting Note: This section is stricken. The first sentence requiring a license fee for a
dredge appears as subdivision 5 of proposed § 28.2-502. The remainder of the section is part of
the general provision for exhibiting of a license (proposed § 28.2-231).

§ 28.2-503. License for taking clams with tongs.-Tbe license for taking clams, by ordinBIY or
patent tongs, shall entitle the holder to take only clams from the public bottoms in the waters of
the Commonwealth but not from the public oyster rocks, beds, and shoals or from leased oyster
grounds. Such a license does not permit the taking of oysters. The Commission may authorize
the taking of clams from the public oyster rocks, beds, and shoals of the lower York River
below the patent tong line when it determines that commercial q~antities of oysters are not
present and are not likely to return due to the presence of oyster diseases.

Drafting Note: This proposed section is taken from § 28.1-120 with minor revisions in
language.

§ 38.1 119. 28.2-504. =lim en llaRdliag ~ir.ral'}es License fee graduated; penalty .- W +aK
gF8daetee IJ¥ afBellRt &f eysters liaadled. A. Every person ; fH:m er ee~eratieB engaged in the
business of shucking or packing oysters in tBis State Virginia shall pay a license ~ lei: the
,rivilege el tmssaeBBg sae& hasiRess, t& J3e gmEl\lateEi hy- fee based on the amount of oysters
shucked or packed by him during the peAOO 1M wftieft IHs lieense is gfllRted previous year .

tBt Repealed.

~ Sllue1f:efS eR& paekefS. - Ii* eYePy IieeRse te a pefSeR, fiFm ~ ee"eMie8 eRgeged iB
tIie lJasiRess eI sblleking ~ paek-iag eysteFS ~ lieense taes shaH De gRidllaied as lellelfltS: flt
lei: &BY BUMber eI gelleBS UBtIer !;009;- a talE ef~~ fer I;QOO gallens 9f eYef; up te~
a tH eI ~ tat fer~ gaDeas ~~ up te~ a t8* eI $4ii ~ 1M~ gaHeRs &F
eYef; up t&~ a ~ eI~ ~ 1M~ galieBS 91= 9Yef; up io 199,999, a talE ef.~ -«»
~ 199,999 galieBS ef~ up t& 299,999, a ta &f $I+&; f» I9f 299,999 galleBS &F eYef;- a ~ &I
~
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B. The license fee to engage in the business of shucking or packing oysters is the following:

1. For under 1,000 gallons, $7.50;

2. For 1,000 gallons up to 10,000, twenty dollars;

3. For 10,000 gallons up to 25,000, forty-five dollars;

4. For 25,000 gallons up to 50,000, seventy-five dollars;

5. For 50,000 gallons up to 100,000, $125;

6. For 100,000 gallons up to 200,000, $175; and

7. For 200,000 gallons or more, $275.

a» Reperts required e# Heensees. - ~ aseeFtaiB tile ameuat e# e~efS lBaRieted if sRaIl ~
tile 6\Hy &f S\le& peFSeB, fiAB M eerpeFaHeB, ea tBe fiI:st 6a;t el JaBuary e# eae& year; &f wHIM&
teD days tIlereafter, Ie make t=epeR iB w-riBBg, llBtieF eaiIr, ie iDe eyster iBSPeetsr 1M te distriet
Ief wBietl Be was HeeRSed, sIlewiag the ameuBt ef eysters aeRially si!ueked &F paeked &F seId iB
lJBff"els ~ Aim 4aABg ~ &eM preeediBg PNeI¥e m9BHls.

~ VielatioB. -~ iBSPeeter sIHlH t=epeR EWef¥ eystei: paeker wOO sAaH laM ie eelBply
wHIt tile requiFemeBts ef tftis seeBoR. Any person i Hrm M eerpera90B violating tIie previsies eI
this seeaeR subsection ;8f maIHag false reperts sIHlH Ite is guilty of a Class 1 misdemeanor.

~ ~ ill Iiea e#~ taRs 9B eapital. - D:e sam impesed UBdeF aB& By ¥iftQe eI tIlis
seeBeR sIlaIl he ill IieQ e# aD mes Ief state )Jur,9ses 9ft tile ee,ital aetually empleyed iB sue&
lJusiRe5S. ~ weFEl ueapitel" sB&H iselliEle 1B9Rey£; aae sreaKs aetiflely tiSeEl ift eaFf'YiRg 9ft tile
IJUSiBesB, iaeladiag geed&; waPeS aM mer€aaBdise 9R BaRd; aae aD sel-veBt Hads; demaaas, aae
eIaims made aIKI eeMPaeted ill tile IJusise5S 4aABg tile preeediag~ Real estate sttaIl Bet Ite
IteI& te Be eepital, IHH~~ assessed aae taetI as etIlef speeifie property.

~ ~ prepeFty Iiste& afttl iHeEI: - All etIler pF9)JeFty ftekI. By sue& perses, fiflD et=
eerperatieB sIiaIIlJe listed aae tHea as etIler )Jreperty.

-aJt CelleetieR aae dispesiti9a el lieeBSe m. - C. The SQIft required By tIlis seetiea Ie ~
paW w&ea fBe lieeBSe is teIieB etH license fee shall be collected in the same manner tIlat tile
8DlsuBts required te he paW f&F as other lieeRSes license fees collected under tile Virginia oyster
laws eI t&e &tate are eelleeted .

Drafting Note: The new language in subsection B· is a listing of the graduated fees which
were stricken in the previous paragraph. Subsection (D) is repealed since such a procedure is
no longer necessary due to the automation of oyster statistics. These statistics are collected
pursuant to existing § 28.1-87 (proposed § 28.2-538). The first sentence of subsection (E) is
stricken as unnecessary and the penalty for making a false report is stricken since it would be
covered under the reporting requirements of existing § 28.1-87 (proposed § .28.2-538). Subsection
(F) is repealed because under §§ 58.1-1100 and 58.1-1101 capital is defined as intangible personal
property and as such is exempt from state taxation according to the Department of Taxation.
Subsection (G) is repealed since it is unnecessary with the repeal of subsection (F). Existing
subsection (H) is proposed subsection C.

§ 28.1 142. 28.2-505. sale of shells to Commission.- -at A. Each snucker or packer of oysters
shall sell to the Commission at the prevailing market price up to twenty ~ eeafum percent of
the shells, unless sai& the shells are planted in Virginia waters.

~ B. On or before December fH:st. 1 of each year, the Commission shall notify each
shucker or packer whether it will purchase by the following June first 1 fsllewiBg the shells so
set aside. If SHEIl- notice is not given, the shucker or packer may dispose of such shells as he
sees fit.

Drafting Note: No change in the law.

Article 2.

Fishing for Oysters and Clams; Device Restrictions.

§ 28.182. 28.2-506. Season for taking oysters from public rocks; penalty .-A. The season for
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taking oysters by shaft tongs or by hand from the RamAlI, M public oyster beds, rocks, or shoals
ift afty &f the waEefs &f tIHs Cemmellwealtll shall be as follows:

at 1. James River seed area, from October fifs£ 1 until July fifst 1 i die . The Commission
may ;- Ilewevef, set an alternate date, no earlier than June fjfSt. 1 , for the completion of this
season in any year in which such an action can be expected to improve the quality of seed
oysters.

~ Repealed.

f3t 2. All other areas &f tile watefs &f tile CemmeliwealMl , from October liM 1 until June
fH:st 1 .

~ Repealed.

~ Anywilefe ill tile GelBlBeBwealYi wItef:e patem teBgs are Ret pfellibHed, B. The season
for taking oysters by patent tongs from the public oyster beds, rocks, or shoals shall be from
October Hfst 1 to March~ Hie 1. The Commission may ;- Ilewever, set an alternate opening
date, no later than November fifst 1 , for any area in the State Commonwealth where the use
of patent tongs is permitted, when in its opinion the condition of the~ oysters warrants.

C. It shall be unlawful for any person to take or catch oysters from a&y eI the samral, er
public rocks ;- or shoals of this Commonwealth at any time other than that provided eBe¥e in
subsections A and B of this section except tile date lei: RIBe....al &f sIlellHsll II=em Festriaed
areas as set forth in Chapter +ft 28.1175 et~ 8 of this title subtitle and except as provided
in '*~ aM 28.1 86.1 § 28.2·507 .

D. The B8YiBg possession of patent tongs and oysters in a boat at any time other than the
season for patent tongs as specified HeYe; sIlaIl eeBStimte in subsections A and B of this section
is prima facie evidence of vielaBBg a violation of this section.

II aR¥ pefS&& Be IeaB4 upe& Q:e 86911:81, er puIHie Feelis; NEls w sIleaIs eI fIlis
CemmeBWealtli teIiiBg eystefS tW wHft feBgs ·er etfteF tIe¥iee I&r teIiiBg tW eateiliag &f eystefS
etBeF tIlae Elm=iftg tile sease& Hstee aB&ve ;- it sBaD eeDStitute prima Ieeie eTJideBee &f 'JielatieR &f
tftis seeBeR.

E. Taking oysters or haVing patent tongs or any other device for taking or catching oysters
on public rocks; beas, or shoals, except during the seasons specified in subsections A and B of
this section, is prima facie evidence of a violation of this section.

F. The possession of oysters while taking or catching clams during the prohibited season to
take or catch oysters from the public rocks, beds, or shoals, is prima facie evidence of a
violation of this section.

B: 1ft tile eJEereise eJ its autlleFUy graBted f)UfSUBBt te tIlis seeaeB, tile CemmissieR $IlaH
eause BeHee ef aR¥ sue& aeQeft te Be talieft te I3e pestetl i& twe er mere puIHie pIaees ill eaeIl
leeality aIIeeted at least IWe days pRer te tile GemmissieR meetiag at wIHeIl sue& aetieft~ Be
eeBSideRd. &aeB- f)UbUeatieB sIlaIl I3e ill Jieti: eJ 8By~ Betiee aB& sIleH Be the eRIy f)feeeElure
feEluifeEi ~ die CelBlRissieB ill eKefeisiag well autllerity.

A violation of this section is a Class 1 misdemeanor.

Drafting Note: Subsection B is deleted since the procedure is obsolete as other regulatory
procedures have replaced it. The second paragraph under proposed subsection D is stricken and
rewritten for clarity as proposed subsection E. Proposed subsection F is taken from existing §
28.1-120(4) (proposed § 28.2-501). A Class 1 misdemeanor penalty has been added. Proposed
subsection F was previously located in a section with a Class 1 misdemeanor penalty.

§ 28.1 86. 28.2-507. Opening and closing public rocks.-A. The Commission M CelBlBissieRef
wHIt the apprel.TQl e# tee Cemmissi9R ma¥; wlleBeTJer it er Be EIeeHts it aevisable sa te d& , in
order to protect or promote the growth of oysters, may 0) close and open any area or restrict
the manner or method of taking oysters in any area of the Ratural, M public ;- rocks, grounds,
or shoals fer P\lfi)9Ses ef fepletieR aBd- rellabilitaBeR , aR& may (ii) establish seed beds and
plant shells and other eulch tIlereeB , or (iii) take any other restorative measures wftieft it er Be
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fBa¥ eeem 8esl . Se:Hl area Areas may be closed for an entire season, * part of a season, or
may Be eIese& for so many days per week. Before closing any such area, an officer shall post
notice of sue& the closing sBaIl he pestee By tile iRSf)eet9r 9f~~ for at least live days
in two or more public places in the district in which the area is located feI: at least fWe Gays,
8ftf! ift . In such event the area shall be bueyed 9f marked by sigHs By a uniform system of
buoys or signs indicating that such area is closed and that oystering by any means is prohibited
tBereiR . Any area closed under the provisions of this section may be reopened at any time by
the Commission M Cemmissi8Bef wHft tBe appr9':al eI tee CemmissisB , but any area which has
been closed and reopened at a later time may be closed by the Commission or Commissioner at
any time without notice.

& 1& die eJfereise eI its autllerity gFeRted jUiFSllaBt ie tINs seetieR, tBe Cemmissien 9f the
Cemmissieaer s&aD eause B:9tiee eI aay sae& aegeR te Ite ta*e& te Be pestee iB twe 6f mere
f*HtIie pIaees ill eaeIl leeality aUeeted at least RYe fia¥s pAef: te tBe Cemmissien meetiag at
wIHeB sues- aeHeft may Be e8RSidered. Sueft publieatien sftall De ift lieu- &I &BY etBer eetiee aBEl
s&aa he ~ eaIy pFeeesure requires By iRe CeHlmissieB iB exereisiag saeIl aatBerity.

Drafting Note: Subsection B is stricken since it refers to an obsolete regulatory procedure.

§ 28.183. 28.2-508. Prohibited area for patent tongs; penalty .-It sItalI Be is unlawful for
asyeae any person to use or employ patent tongs fer tile pu~ese eI takiBg er eateBiBg to take
or catch oysters from the BatuFai er public rocks, beds , or shoals eI tIte CemmeawealYl in the
following areas:

at 1. In the Piankatank River and its tributaries above a line beginning at the extreme
westernmost point on a wooden jetty (point UA") on the south property line of lot 9-A owned by
E. B. Bottom and lot 8·A of Gwynn's Island Estate SUbdivision, Mathews County (Deed Book 55;
page No. 279), said point located north 570 07', west 176.00 feet from the east side of said lot
8·A and 9-A. Said point is located on the extreme northwest section of Gwynn's Island known as
Cherry Point, Mathews County; thence 71 0 00' west approximately 10,140 feet, to a, survey point
known as the Stove R, located on the extreme south end of Stove Point, Middlesex County;
thence north 380 00' east. approximately 14,960 feet to point "X," or the east gable of hotel,
located on the extreme easternmost point of Stingray Point, Middlesex County. This area is to
include all of Piankatank River and its tributaries from Cherry Point of Gwynn's Island to Stove
Point in Middlesex County, and all of the area of Jackson Creek and its tributaries from Stove
Point to Stingray Point;

~ 2. In the Rappahannock River and its tributaries, above a line drawn from the
southernmost point of Belle Island, which line begins at latitude 37° 46' 37" north, longitude 76°
35' 40" west; thence south 27° 47' 25.82" west 14,292.65 feet to the easternmost point of
Punchbowl Point, which is located at latitude 37° 44' 32" and longitude 76° 37' 03" west;
pAl'J4ded aet iB tIie aFea ef $e RappallaBBeek wBere ae use eI pateM leBgiBg is ,eFfRittes, !lie
Cemmissi9B sIlaH IlaYe autlleFity te eIese 6f: epee sae4l- afeQ; &F auy paR;- fer pateM teagiag, aBEl
Fe5triet er limit tile meBBeF, Rletltes, aR& ameuBt eI B&f\teSt iB sueft &Fe&: 1& tile exereise eI its
aatlleFity graBtes ,ufSUaBt ie tIlis sUl3di'lisieB, tile CeRlmissieB sIteD eause BeBee eI aB¥ sueD
aetie& ie Be taIie& te be pasted- iB: twe er mere f*HtIie pIaees ill eae& leeality affeeted at least
RYe EIays prier te ae GemmissieB meetiag at wBie& sueIl aeQeB may Be eeBSieeree. &ueft
pl:lhlieatie8 sIleIl be ift Iieti ef~ etIH!f: aeHee aRd sBaIl Be $e e&Iy preeesuFe required By tile
CemmissieB i& eereisiag SHeIl audleAty;

fat 3. Beginning on the south shore of the James River at Pig Point, located at the east
mouth of Nansemond River opposite the westernmost tank of two tanks on Pig Point; thence in
a northerly direction to a light at the extreme north end of abandoned Pig Point pier; thence in
a northerly direction to a fish trap buoy designated as N UHU" located on the northeast side of
the Fish Trap Reservation; thence in a northwest direction along the northeast boundary of the
Fish Trap Reservation along a line of buoys designated as C HI" and C uHI5"; buoy C "HI5"
being located on the east side of an area set aside in subdivision tit 5 of this section prohibiting
the use of patent tongs in James River; thence following in a southwest direction along the area
described in subdivision ~ 5 of this section to Cooper's Creek, located on the south side of
James River in Isle of Wight County. In addition to this described area, the use of patent tongs
shall be prohibited in Batten Bay and its tributaries, Chuckatuck Creek and its tributaries, and
Nansemond River and its tributaries;

fft 4. In the Mobjack Bay and its tributaries above a line beginning at Bush Point on the
south side of the mouth of the Severn River, Gloucester County; thence in a northeasterly
direction across the mouth of the Severn River to Seven Cedar Point; thence in a southeasterly
direction to buoy SUI"; thence in an east southeasterly direction to a point of land on the
northwest side of the mouth of Pepper Creek in Mathews County;
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~ 5. In the James River and its tributaries above a line drawn from Cooper's Creek in Isle
of Wight County on the south side of James River to a line in a northeasterly direction across
James River to the Newport News municipal water tank located on Warwick Boulevard between
59th Street and 60th Street in the City of Newport News;

~ 6. In the Corrotoman River above a line beginning at point on Corrotoman Point, which
line begins at tatttude 37° 39' 56" north, longitude 76° 28' 21" west; thence north 70° 02' 46.79";
thence west 4,338.37 feet to a point on Millenbeck Point which is located at tantude 370 40' 10"
north and longitude 76° 29' 12" west. This line, as described, is to include all of the Corrotoman
River and its tributaries from Corrotoman Point to Millenbeck Point i prev4EieEi ~ i& tIie afea
eI a.e CeFf'etemaB~ .wBere tBe use eI pateBt t9agiBg is permit£ed, iIIe GemmissieR sItaH
IlaYe tBe autherity te eIese M etMm sueIl are&; &F 8ftY~ 1M pateBt teagiRg; aBEl festriet &f
limit tBe RlaRRer, metlled, aR4 ameHBt eI l1arvest iR sue& ai=ea •

1ft tile eJlereise ef its autBefity gmated PQFSUaBt te this pefagmptl, tBe Cemmissiea s&aD
eause R8t:iee ef aRY sue& aeti&B ~ Be tafieR. t& Be pestee in PRe M meFe JNIHie pIaees iR eae&
leeality affeeted at least five days pAeI= t& tBe CemmissieB meeBBg at w&ieIi sue& aetieft Rl8¥ Be
eeBSideree. &ueft pualieeaeB sHU Be iB IieQ el aey etIleF Be&ee aee sIlaII Be tile 9BIy pFeeeduFe
required ~ tBe CeRlmissieB ill eKereisiag sueIl alHb:erity.

A violation of this section is a Oass 1 misdemeanor.

Drafting Note: Language in subdivisions 2 and 6 relating to the Commission's authority to
close certain oyster grounds to patent tongs is stricken since existing § 28.1-85 (proposed §
28.2-507) gives the Commission such authority. Tbe regulatory process contained in these two
subdivisions is stricken since it is obsolete. A penalty provision has been added which is
consistent with other violations of oyster laws.

§ 28.184. 28.2-509. Maximum weight for patent tongs; teeth length; penalty .-It sJ!aII. Be is
unlawful for any person to use patent tongs exceeding 100 pounds in gross weight , including any
attachments tIlerete ef! Hlefeea, aeJudiag other than rope , for the taking or catching of oysters.
The teeth of saki the patent tongs shall not exceed four inches in length. The I!aYiRg possession
of e peif eI patent tongs exceeding this weight or teeth length aB& while oysters are in & the
boat at tile same time; shall constitute prima facie evidence of a violation of this section.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: No change in the law. A penalty provision has been added.

§ 28.186.1. Repealed By Isets l-985; e:~

§ 28.1 86. Repealed By Isets -l-966; e: 884::-

§ 28.1125. 28.2-510. Buying, selling, or possessing unculled oysters; penalty .-It s&eIl ~ is
Unlawful for any person to buy, sell, or possess oysters under the prescribed size and 9Yef tile
sIieHs 59 over the shell allowance taken from the Batuf61 public rocks, beds , and shoals . If
upon trial for this offense the accused person asserts the claim or defense that the unculled
oysters were taken from private planting grounds, the burden of proving such a defense or fact
shall be upon the accused. .

A violation of any provision 0/ this section is a Cl8$ 3 misdemeanor.

Drafting Note: The new language regarding burden of proof is taken from existing § 28.1-127
(proposed § 28.2-513). A penalty provision has been added which makes a violation of this
section a Class 3 misdemeanor.

§ 28.1 1]fi. Repealed ~ Aets~ c;~

§ 28.1124. 28.2-511. CUlling oysters.- A. In addition to any other penalty prescribed by law,
any person charged with violating any regulation governing the culling of oysters shall be
required, by the officer making the charge, to scatter the entire cargo of oysters on the public
rocks under the supervision of aa iespeetsr the officer and at the expense of the person charged
with the violation. Pfeyided tBat ift. In lieu of throwing the cargo overboard , the person charged
with the violation may post cash bond with the officer makiBg tile el1arge in an amount
approximately equal to the value of the entire load as determined by the officer makiag tee
eIlefge . The refusal to either dump the oysters overboard or post a cash bond sBaa eeBStitute is
a distinct and separate offense from any other violation. A person who has posted a cash bond
wM and is acquitted shall be refunded the cash bond ~ H . If the person is found guilty • the
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cash bond shall be forfeited and deposited to the credit of the Special Oyster Replenishment
Fund.

If & Any person charged with such a violation who posts cash bond is~ f)y tIie ,eFSeB
eli8rged, tile ,eFSeft eaapged shall properly cull the entire cargo of oysters immediately after the
iftSpeeter officer has found them to be in violation of such regulation and before they can be
sold, planted , or disposed of by tee ,eFSeft ellarged him or by any other person te ,re'.teBt tee
1B8rkeBBg eI iHegaI eystefS 9F sBe:Hs er~ .

B. The aferesaid requirement to scatter the entire cargo of oysters on the public rocks shall
only apply to a cargo of oysters taken by any catcher from the public oyster grounds and shall
not apply to oysters which have been purchased by a~ aflfl ift tile hayer's pessessieB and
are in the possession of a buyer .

It sBaIl Be HBlawf.ul te Ila:Ye meFe tAaft eBe balf galle& eE sBHe)£ed eysteFS kept &Ii heaRI a
Beat llaFlestiag ell tBe pWHie~

A violation of any provision of this section is a Class 3 misdemeanor.

Drafting Note: The last paragraph of this section is stricken and appears as proposed §
28.2-514. A penalty provision has been added. Minor revisions in language.

§ 28.2-512. Interfering with oyster inspections; penaIty.-It is unlawful for any person
possessing unshucked oysters to (i) resist or interfere with an officer while he examines oysters
suspected of being uncuJled or (ii) refuse to admit an officer to a boat or oyster house for the
purpose of such inspection.

A violation of this section is a Class 1 misdemeanor.

Drafting Note: This section is stricken language from the last sentence of the second
paragraph of existing § 28.1-127. A penalty provision has been added which is consistent with
existing § 28.1-191.

§ 28.1 127. 28.2-513. Prima facie evidence of culling violation; defense.-It sIiaIl Be is
unlawful for a person to have any oysters or shells on the culling board, deck, washboard , or
other receptacle above the hold of the boat or in the deckhouse of the boat er &BY peFS9B
eysteriBg \ijleft the BaRIl=al~ IJe8s 91= sgeaIs when the boat is not at anchor, 9i= wIle& tee
heM is. off the public rocks , or wIieft the &eM is approaching a buy boat ., or ~pf8aelli&g a
landing. The attempt of any person to escape ~ , to throw oysters or shells etterheaM into the
water other than in the ordinary process of culling, or to place oysters or shells on the culling
board or deck from the hold, upon the approach of the eysteF iBSPeeter er~~ officer,
shall be prima facie evidence of the violation of the Commission's CUlling regulations.

It sIlaIl Be uBlawfliI fer aB¥ ,eFSeft t& effeF fer sale 91= Ba¥e is: Ilis pessessiea eysteps wIHeB
IHwe .Bet geeB eaIIe& as reEluiJ=ee ~ die CemmissieB's regulaueBS; if &pea maJ. feF sueIl efleMe
file aeeasee pefSeft asserts tile eIaim er deleBSe ~ tIie UReulled eyetefS were taIieB lMm
private pl8BHBg greuBds, tile hHFdeB eI prel'Mag sue& defesse er Ieet sft&H. M upe& tile aeeused
,eFSeR. It s&aJ.l Be uBlawful fer aay: pefSeft wIie lias ill his pessessiea uBSlluelieEl eystefS, t& RSist
er iBteFfere wifft aay iRSPeeter 9F ~ aadlereed eIfieeI: ill tile eJHlfRiS8BeB eI eysteFS
sus,eeted eI geiBg aBeHlled, er t& refuse t& admit aD iBSpeeteF 91= etIlef aatb:eri2ed eIfieeI: Ie a
Beat 91= eysteF Ileuse fer tile purpese &f sueJl. i&Sf)eetieB.

Drafting Note: The first sentence of the second paragraph is stricken and moved to proposed
§ 28.2-510 B. The second sentence in the second paragraph is stricken and moved to proposed §
28.2-512.

§ 28.2-514. Possession of shucked oysters; penalty.-It is unlawful for any person to possess
more than one-balf gallon of shucked oysters on board a boat harvesting on the public rocks.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: This proposed section is the last sentence of existing § 28.1-124 (proposed §
28.2-511).

, 28.1128. WIleFe IaWfu.l t& issHe peffftits te dredge; eaFf'Yisg 6fetIge 9F dfedgiag eElUipmeBt
9ft ~ -It sIlaH Be Halawfal fer aBY pefSeft iN &BY time t& ~ aa& eateft eystefS wH&
dFedges aae sefapes If:em. a&y JHi9He~ Bees; er sBeaIs m ais &£ate: PreYJided, lleWe'}eF, DIat
tfte CemmissieR BHt¥ aHtaeFize ~ use eE dredges UJ*Hl JeftB58a'S Reek; TIl8F8ugBfare ReeIi;
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~ lsIaftEl ReeIE, JeR.B.!s Reel£; Kleadike Ree*, OBaBeeeli: Reelr, CFaIBmy Haek Reek; aM
GaUfemie ReelE; EkH=iBg fBe meatlls ef Mafl;ft aBEl ApflI.; .J.9.+8 •

It sINHl Be uala",tftil fef: aBy pefSeft i& fta¥e 9B BeaM a &eat a dFedge eF equiIJHleBt aeRllally
usee l&F 8FedgiBg, Ufi1ess he Bas a peRBH te dredge, * a lieeRSe te dredge, aRfl lias saiQ lieense
&f peRBH 8'.;iilasle lei: ins~eeti9B 9B geaf:El &f saie Beat.

If sItaH J3e ualaw{al ier aBy dredge 6f= aay eqaipmeftt te he asefl itl dFedgiBg, 8IJPF9TJeEl ey
IieeRse 6f= ~eFfRit, t& Be samed eF trans~aFteEl 9Il 8&aRI a Beat &f the lieensee 6f= ,eFIRi~ee, &f
ftis empleyee, eKeef)t wfteft aetually itl use; eF geiBg te &f eamiag fF&Ift tee greuBds 9B w&ieft
tile dredging is j:JellBitteEl at: lieensed te taIre~ &r te aae fFem eae EIee* i& aRetlier Elee* Ief:
maiBteBaaee aae Fej:JaifS te sueB Beat~ eqaij:JHleBt

Drafting Note: This section is repealed. The prohibition regarding the use of dredges and
scrapes for taking oysters already exists in § 28.1-132 (proposed § 28.2-523). Obsolete language is
stricken in the first paragraph. The second paragraph is stricken because the same language
appears in existing § 28.1-134(2) (proposed § 28.2-516). The third paragraph is stricken since the
same language appears in existing § 28.1-134(2) (proposed § 28.2-516).

§ 28.1134. 28.2-515. Dredging or scraping on private ground ~ WIH!ft 8ftd. By wMm
dredgiag allowed ; permit required.- It shaD Be lawIBl Ief ~ Any resident of the
Commonwealth holding under legal assignment an oyster-planting ground of at least three acres
in one tract or adjoining tracts and having paid the rent aeFetor, te may dredge or scrape tile
same his tracts at any time, except on Sunday or at night f \HHess Be oslaiBS if the resident has
obtained from the Meriae ReseuFees Commission a permit for each boat wRieII: is so used te
dredge 8F serape tile speeified pFilytate eyster gl=oUBd . The permit shall show the name of the
lessee and the name or number of the boat, date of issue , and date of expiration. The
expiration date shall not be more than twelve months from the date of issue and may be
renewed for like periods Hem Hme t& time . The Commission may , after a hearing , refuse to
grant a permit or renew Die a permit to dredge or scrape any oyster-planting ground unless it is
proved that the holder has planted seed oysters or shells tIlefeoB and is using the planting
ground for the CUltivation of oysters aBEl • The Commission may refuse to grant the permit if it
appears t& ae saasfaetieB ef $a CemmissieB at the hearing that the holder of the ground is a
habitual violator of the seafood laws. An applicant for the permit shall have the right of appeal
from any decision of the Commission refusing to grant the permit as provided in Cliap~er ~ tf
~ et~ ef tIHs~ Article 3 (§ 28.2-216 et seq.) of Chapter 2 .

at Bfedging § 28.2-516. Oyster dredging or oyster dredging equipment on boat ; penalty .-It
sftaIl Be is unlawful for any person to have on board a boat, a dredge or equipment normally
used for dredging oysters , unless he has a license or permit to dredge ; 6f= a IieeRse t& dredge
eee Res~ lieense . The license or permit shall be available for inspection on board the boat.

If sbQI.l J:le BRlawfUl fer aay. dredge &f aay eijBipmeat te Be use& ift sredging, apprer:ed ey
lieeBSe &f j:Jermit, t& De eamed er tr-aB5lJaFted 9ft Bear& a geaf ef die lieeRSee &f peRBiUee, &f
IHs empleyee,~ wAea aetuaUy iB lISe &f geiBg te eF eemiag Hem tee gFeBBd en wBie&
dredgiag is j:JeffBitted, &f lieeBSeEl te talre~ 9F t& aBEl H=em eae deelf te aRof:llef dee* fer
maiBleB8Bee aa& relJaifS te S\left Beat; equipmeat &f I:tetIr. It is unlawful to cerry or transport an
oyster dredge or oyster dredging equipment on board a licensee's, permittee's, or his employee'S
boat, except when the boat is traveling to or from 0) the ground on which dredging is
permitted or licensed to take place or (ii) docks for maintenance and repair of the boat or
equipment.

Any person who violates this section is guilty of a Class 6 felony.

~ § 28.2-517. Marking ground.- N& A person shall Itave tile ~A'lilege pFefJiaBSly gF8Bted ef
8FedgiBg 6f= Seral3iBg not dredge or scrape his oyster-planting ground unless he has first properly
designated and marked the oyster-planting ground as prescribed by the Commission in
accordance with § 28.1199 t6t tet 28.2-607 . 1ft addUieR t& aay~ requiremeRls, tile The
initials of the lessee shall be displayed on all lease comers in black letters on a white
background not less than five inches in length. If it appears to the inspector that such ground is
not properly marked, he may immediately suspend the dredging permit until the ground is
properly marked.

f47 Markiag heats:- Such initials shall also be placed upon each side of the prow of any boat
or craft used or employed in dredging or scraping the planting ground.

Drafting Note: Existing § 28.1-134 has been divided into proposed §§ 28.2·515, 28.2-516, and
28.2-517. Language has been added in proposed § 28.2-516 to clarify that this section applies to
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dredging oysters. A penalty provision has been added in proposed § 28.2-516 to conform to §
28.2-132 (proposed § 28.2-523).

§ 28.1 148. 28.2-518. Dredging for oysters in James River ; penalty .-It shall be unlawful for
any person to dredge for oysters in the James River during the open season for taking oysters
from the public rocks and shoals; flF9videa, Ilewever, that tile Mariae ReseuFees . However, the
Commission may grant a permit to applicants therefer to dredge in specified areas.

A violation of this section is a Class 6 felony.

Drafting Note: A penalty provision has been added penalty for dredging oysters which is
consistent with § 28.1-132 (proposed § 28.2-523).

§ 28.1143. 28.2-519. Use of rakes or scrapes on ocean side of Eastern Shore; penalty .-It
shall be unlawful for any person to use ; 6f empley Bkes~ tIlaB AaB6 fQlies; dredges,
scrapes, rakes other than hand rakes, or other like devices feI: tile flu~ese e# talEiBg * eetel1iBg
to take or catch ey5tefS, crabs, clams, or shells from the namFal public rocks, beds, or shoals on
the eastem 61= ocean side of the Counties .of Accomack and Northampton Ceuages at aRY time .
ABy pefSeft Tlialaaag aas pm'fJisi9B shell ee flRee Ref less tBa& tee ~ meFe tBaft fifty d9118f'S
fer eaeft afleBSe, aae ~ eaBfiaed ift jail uatH saell fiRe is paiEI; Buf Bet te eJEeeed tIHAy tiays:

A violation of this section is a Class 3 misdemeanor.

Drafting Note: The reference to oysters has been removed from subsection A to avoid
conflict because existing § 28.1-132 (proposed § 28.2-523) provides a felony penalty for taking
oysters with a dredge or scrape in any waters. The penalty provision has been updated to
conform to the current classification for misdemeanor offenses in this subtitle.

§ 28.1 128.91. 28.2-520. Use of hydraUlic dredges prohibited ; penalty .- A. It shall be
unlawful for any person at ~ time to take aa& or catch hard-shell clams through the use of a
hydraulic dredges dredge 'F8'f.o~dedf llaweveF, tBat tile . The MariBe Resaurees Commission and
the Virginia Institute of Marine Science may use hydraulic dredges to take and catch hard-shell
clams on an experimental basis. 1ft B& e¥eRt sII:aa However, a permit to take and catch
nard-seen clams through the use of hydraulic dredges shall not be issued to any other person.

B. Any person who takes or catches hard-shell clams using a hydraulic dredge is guilty of a
Class 1 misdemeanor. .

Drafting Note: A penalty provision has been added. A Class 1 misdemeanor penalty for use
of hydraulic dredges is proposed because of the efficiency of the device and its impact on the
fishery. Other changes are revisions in language.

§ 28.1136. 28.2-521. Revocation of license or permit to dredge.-The Commission, alter a
Ileariftg, on testimony of an officer ef tile CeRlRlissiea at sueI1- a hearing that he has personally
observed a person having dredging cable aB&f or dredging equipment overboard or in any way
engaged in dredgins in any area other than where a person holds a lawful permit or license to
dredge, sIleIl H¥e iIle aUHlerity t& may revoke all permits and licenses held by sai& the person
to dredge on publiC aB&f or pnvate grounds ; and t& may refuse to issue any licenses or
permits for such pcrposes for period of one year. Before aBY the Commission holds a hearing is
IteItl pursuant to ibis section tileFe fBUSt Be , it shall provide at least five days' written notice
gWea to the~ 61= lieeBSe Ilolder, ~ wrUtea Betiee permittee or licensee. Notice shall be
served either by aD' a Commission officer or by certified mail addressed to the permit or license
holder at the addre:'S given on the permit or license.

Drafting Note: rJo change in the law.

§ 28.1131. 28.2-522. Prima facie evidence of violation.-In any prosecution for the violation
of tile preeediag any sections of this article against the master &f eemmaader captain or crew
of a vessel r er aBY e# IHs eFeW; or any person on board tIlereef , proof that sueIt the vessel
was equipped with a crank, dredge, or scrape shall be prima facie evidence of the violation of
such section.

Drafting Note: No change in the law.

§ 28.1 132. 28.2·523. Penalty.- H aay Any person- take &f eateft who takes or catches oysters
with a dredge, er scrape, or instrument other than ordinary or patent oyster tongs ; or by hand
, in any of the waters of the Commonwealth except as provided by law, or regulations of the
Commission, Be sIlaH Be deemed is guilty of a Class 6 felony ;- aBEl apea eOBTJieBOB tBeFeaf sIleIl
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Be €eBHBeEl is tBe peRitestiary R&t less Yla& ! ~ aR6 HBee Ret less tAaB $100 Ref meFe tRaft
~ eHlteF 6f eetIi .

Drafting Note: The penalty provision has been changed to conform to the current
classification of criminal offenses in § 18.2~10.

§ 28.1128.1. _28.2~524. Fisboiag ill PeeelRelie S9aB& aR& TaRgier &euB& Taking oysters or clams
in certain areas; limitations .- A: NetwUllstaRdiBg aBY etBef: ,~YisieBS eI law; tBe The
Commission, in order to protect and promote the oyster or clam fishery iR tb:at area &I tile
PeeelReke 8eufKl aB& 1=aRgier SeaRe deseriaeEl IleI=eift , sbaIl I1aYe autherity t& may open and
close saeIl ~ the following areas , or any paR parts thereof, for the taking of oysters or
clams or prescribe the manner, method, size, and season of oyster or clam catch wboeBeJ:er it
deeIBs it advisable te de se. &uEIl Mea :

1. That portion of Pocomoke Sound and Tangier Sound contained within the boundaries of a
line commencing at buoy "AU on the Commonwealth of Virginia and State of Maryland line,
thence 1140 true 2.17 miles to Long Point, thence 1370 true 3.40 miles to beacon number "2" off
Ebb Point, thence 2080 true 2.15 miles to beacon number "2" off Halfmoon Point, thence 2160

true 1.78 miles to beacon number "11" off Deep Creek, thence 2850 true 2.67 miles to beacon
number "I" off camp Island, thence 2380 true 1.77 miles to beacon number "6" off Beach
Island, thence 1550 true 2.75 miles to beacon number "2" off Chesconessex Creek, thence 223 0

true 2.49 miles to beacon number "I" off Ware Point, thence 2750 true 3.13 miles to bell buoy
number R "2," thence 2760 true 7.08 miles to can buoy number C "34," thence 0490 true 3.09
miles to can buoy number C "1," thence 0490 true 1.73 miles to Tangier Island Light House,
thence 011 0 true 2.70 miles to beacon number "3" off Tangier Island, thence 3190 true 0.62
miles. to beacon number "1" off Tangier Island, thence 3320 true 3.15 miles to mean low water
mark on North East point on Fishbone Island, thence 0050 true 2.68 miles to mean low water
mark on south end of Horse Hammock, thence following mean low water northerly to the State
of Maryland ; and the Commonwealth of Virginia line, thence, following the Maryland and
Virginia state boundary line back to the point of beginning.

The Commission shall also have authority over the area as contained within the boundaries
of a line commencing at buoy "A" on the Commonwealth of Virginia and State of Maryland line;
thence, in a northeasterly direction approximately 1.74 miles along the said Virginia-Maryland
line to a point which is approximately 260 feet northeast of buoy "C" on said line; thence, in a
southwesterly and southern direction along the eastern boundary line of Public Ground No. 12
and Public Ground No. 13 approximately 1.73 miles to the northern line of the Fisheries
Management Area running from buoy "A" to Long Point; thence, in a northwesterly direction
approximately 1.07 miles to buoy "A" and point of beginning.

&- m tile exereise &I its aQtJleFHy gFasted pafSUaBt t& this seeBeR, tile CemlRissieB sI!aIl
eHSe BeBee ef 8BY sue& aetieB t& Be take& t& Be peste& ift we ef Ift8fe pabIie pIeees iB eeeft
leeality af.feeted at least BYe days pfiel: te the CeIRRli5sieB meetiag at WIHeI1 sueB aetie& BHl¥ Be
eeBSiElereEl. :'litis pablieatieB s&aII Be ill Iie& eI aBy &Hier Betiee aH sI!aD Be tile eaIy pFgeeduFe
required bf tile CelRmissieB iB eJ:efeisiag Hs 8atherity.

*' 28.1 128.3. 1=alHag eysteFS er eIaJBs itt Ches&jJeake Bay be~ees Smith's PeiBf &Btl WiBdmill
PeiiH. A. Netwit:b:staBdiag aay etIleI: 'F9JJisieBS eI law; the CeRlmissi.eB, i& eff:leI: te preteet aIHI
pfelRete tile eystef ~ eIam fishery itt diat aFe& &I tile CIlesapeeke Bay deseribed hereiB, sIlaU
I!eYe aut:b:erity te 9J)eft aB& eIese sueS- aFe6; 6f &BY peft tlteFeef, fer talHBg eystefS er eIfHBS; er
presenbe tBe maHer, meYle6, sse aoe seasea e# eystef er elam eateR- WboeBeTJer it deems it
adr.;isable t& de S&: sueR- aFea is

2. That portion of Chesapeake Bay between Smith Point and Windmill Point contained within
the boundaries of a line commencing 'at Smith Point Lighthouse, thence southerly through a line
of nun buoys numbered "C79," "C77," "C73," "e7I," "e69," "C67," "C65," to a beacon designated
BR "R," -all as they are now positioned or as they may be subsequently repositioned by the
United States Coast Guard, thence northwesterly to Windmill Point Lighthouse, thence continuing
northwesterly along a sector line to the mean low water line on Windmill Point, thence
northerly along the mean low water line around Fleets Island to a point which is south of a
beacon numbered 5M, thence north to the beacon numbered 5M, thence northeasterly to a
beacon numbered 6M"B," thence northerly to comer 4 of Public Ground No. 28, thence along
the western and northern line of Public Ground No. 28 through corners 3, 2 and 1 to comer 8
thereof, thence northeasterly to comer 1 of Public Ground No. 29, thence along the western and
northern line of Public Ground No. 29 through corner 4 thereof to an intersection point of
Public Ground No. 29 and Public Ground No. 117, thence northerly to the mean low water line
on Bull Neck, thence northerly along the mean low water line to Smith Point, thence
southeasterly to Smith Point lighthouse, the point of beginning.
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&- 1ft the eJEereise &f its alitlierity graBtee f)\:iFS1:laBt fa tffis seetieB, ~ Cemmissiea shaH
eause aetiee &f aay sueft aeHeft fa Be takeft te ee~ Hi tw& er m&fe f*I'9He pIaees ill eaeft
leeali~y aflee~ed at least H¥e days JH=ief te tRe CeRiHlissieB meetiag at~ S\:leh aeaoo~ Be
eensidered. SIIeft fUlblieatieB shaH Be Hi J.ieti. at aay etheJ: Betiee aae shaH Be the 9ftly ~reeeeure

reijHired eI the CemmissiaB Hi, eJEereisiBg sooft alltlierity.

, 28.1-128.4. TalHRg eysters aoo eJams ill PiaBlEat8ak Rifler. A. ~letwitl1staREliag aRY~
~re7/isief1S at law, tfte CemmissieB, ill eRIef: te ~reteet aBEl premete tee~ er elam ftsbery tft
tBaf area ffi tBe PiaaJEa£aR)E RWef deseFibed aereia, sBaH I1aYe a1:lMteFiiy te ep€ft aae eIese stteft
area, er aB¥ I*lH tIlereef, fer ~ talHBg at eysters er eIams 6f ~reseFige tile maRBer, metbea,
~ aBEl seeseR eI~ er eIam eafeft wtleBever it eeems it advisable te ae SEr. Sueft area is

3. That portion of Piankatank River contained within the boundaries of a line commencing at
the southern-most point of Stove Point; thence, in a southeasterly direction to the extreme
northwestern-most point of Gwynn Island known as Cherry Point; thence, in a southwesterly
direction along the shoreline of Gwynn Island to the NO.3 light at the mouth of Narrows Point;
thence, in a northwesterly direction to No. 10 light at Stove Point; thence, in a northeasterly
direction to Stove Point and the point of beginning.

&- 1ft tIte eHerei5e at its auttleFity gFaBted pursuaBt te tIHs seeBeR, ~ CemmissieB s9all
eause BetiEe eI aB;t sue1l aeBoo te Be talEeIl te Be peste& Hi twe ~ mere pu9Be pIaees ift eae&
leeality affeeted at least BYe days pri&f te tile Cemmissh~B meetiag at wme& sue& aetieft may Be
eeB:5ideFed. Sl:left ~ublieaBeR s&aa Be ift lieu at ~~ Betiee aft& seaa Be ate~ ~feeeElllfe
reqaired Df tile Cemmissiea ift elEereisiRg sueIl a1:ltfteFity.

Drafting Note: Existing §§ 28.1-128.1, 28.1-128.3, and 28.1-128.4, which authorize the
Commission to regulate the taking of oysters and clams in specific areas, have been combined
into proposed § 28.2-524. Subsection B of each of these sections is stricken since it refers to an
obsolete regulatory process.

§ 28.1128.2. 28.2-525. Fishing in Chesapeake Bay immediately west of Tangier Island.- A:
Netwi~Rdiag aey etIie:J: pr9TJisiens ffi law; tee The Commission, in order to protect and
promote the fishery in that area of the Chesapeake Bay described herein, s&aIl BeYe autllerify ~
may open and close such area ; or any part thereof, or prescribe" the manner, method, size and
season of catch waeBever it 6eems it advisaBle t& 6e sa . Such area is" contained within the
boundaries of a point beginning at the southeastern point of Tangier Island, thence, in a
southeastern direction to Tangier Sound Light; thence, in a southwestern direction to can buoy C
"I"; thence continuing in a southwestern direction to nun buoy N C "34"; thence, in a
northwestern direction to nun buoy N u2"; thence, continuing the same direction to the 36-foot
deep contour; thence, along the 36-foot deep contour to the Virginia-Maryland Boundary Line;
thence, in a northeastern direction to Smith Island, Hog Neck; thence, in a southeastern direction
along the western side of Smith Island, Cheesman Island, Shank Island, Goose Island and Tangier
Island to the point of beginning.

& 1& tAe elEereise ffi its allth:eFity gfaated purs1l8Bt ~ iBis seeBeB, tile CemmissieB s&alI
eause BeBee M aey suee aeaea te Be taIieft te Be peste& ift tw& eF mere~ pIaees ift eaeft
leealily affeeted af 4easl~ days pFieF te tile GemmissieR meetiBg at wIHeIl sueIl aeHe& may Be
eeRSidered. SHeIl puelieaaeB sBaI:l Be iB lieu- eI aRY~ R9Hee aBEl sIlaIl Be tee eeIy preeeEl1:lre
reqHifed ef tIte Ce!BmissieB m eKereisiag sue& autileFity.

Drafting Note: Subsection B is stricken since it refers to an obsolete regulatory process.

§ 28.1 136. 28.2-526. Oyster measures ; standards; penalty .-A. It sBaIJ Bel Be Iaw#IH at aey
ame is unlawful for any person to buy or sell oysters Hi tIlis SQNe in the shell by any measure
other than one-half bushel or one bushel metallic measures except as provided in fl8f8gfapll
subsection B of this section '; aBEl suee. . Such measures shall be iron circular tubs with straight
sides and straight saHEl bottoms with holes iB heUem , if desired, for draining ; sueft 1leIes te Be
no larger ; ae9lever, than one inch in diameter. A half-bushel tub shall have the following
dimensions, all measl:lremeB1':s te he measured from inside to inside: fifteen inches across the
top, thirteen inches across the bottom, and seventeen inches diagonally from the inside chine to
the top; and a bushel tub shall measure 18 1/2" across the top, seventeen inches across the
bottom, and 21 1/2" diagonally from the inside chine to the top ';~ that eysters . Oysters
harvested from the public rocks in the Potomac rWef: River or its tributaries may be bought or
sold in one bushel metallic measures which shall measure eighteen inches across the top, 16
1/2" across the bottom, and twenty-one inches diagonally from the inside chine to the top. Such
metallic measure must be level full across the entire top of the measure to be considered a full
measure.
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Y iRe Any seller of aBf oysters or oyster shells who fails to furnish a fUll measure as
defined in this section, or a buyer of any seed oysters or oyster shells who accepts less than a
full measure as defined in this section, lie sIiall he is guilty of a Class 1 misdemeanor.

B. Oysters may be sold in containers of a size greater than 18 1/2" across the top, seventeen
inches across the bottom, and 21 1/2" diagonally from the inside chine to the top if such
container has been approved by the Commissioner and its use to measure oysters has been
approved by both the buyer and seller.

Drafting Note: No change in the law.

§ 28.1137. 28.2-527. Theft of oysters, clams, shells, etc. ; penalty. - II aBy- Any person take;
sleal ef~ who steals, or takes or carries away; without permission of the owner, (i) bedded
or planted oysters ;- or clams ; lJedded 9f pleBted , (ii) oysters deposited by any person making
up a cargo for market, or (iii) shells or seed planted for formation of oyster beds by the State
Commonwealth or any person, fifm; &f eOFj)9F&tioB, lie sIl&II Be deemed is guilty of ~ larceny
tBefeef .

§ 28.2-528. Revocation of licenses for theft of oysters.- Aftet: &By I)efS8& is e9Bvieted lef
&BY TJielet:ieB ef tatiBg eystefS H:em JMIBIie gF9\:lRd, tee The Commission, without notice and
hearing required by ; 28d-ai § 28.2·232 , immediately shall revoke all eJHstiRg licenses to take
or catch IiRIisti at: fish, shellfish , or marine organisms , issued te saeIl I)efS8& to any person
convicted of Unlawfully taking oysters from the public grounds. No new licenses shall be issued
to such person for a minimum of one month or a maximum of two years after such conviction
in the discretion of the Commission.

Drafting Note: Existing § 28.1-137 is divided into proposed §§ 28.2-527 and 28.2·528, with
some revisions in language.

§ 28.1138. 28.2-529. Converting shells into lime ; penalty .-It shall be unlawful for any
person to take or catch oysters or shells ill allY &f tile watefS wHIHfl. tBe jQFisdieti9R eI tIHs &tate
for die pl:lFiJsse ef e9Rvemag tile same iBt& conversion into lime, unless 8B& eeetM saitl the
person has obtained permission trom the Commission te eaR'}eft saie shells iBte lime .

A violation of this section is a Class 3 misdemeanor.

Drafting Note: A penalty provision has been added.

§ 28.1 139. 28.2·530. Taking oysters or loading on vessel on Sunday or iB BiglKtime at night;
penalty .-A. J-J& peI=S9R sJ!aI.l. It shall be unlawful for any person to take oysters iB ~ waters
eI t&is~ , from either public or private grounds, on Sunday or iB tBe BigMtilBe between ~
fteuf5 eI sunset and sunrise; nor shall any person load any vessel or boat for such purpose with
any oysters from any of the waters of the Commonwealth on Sunday or ill tlie Bigli~JBe

between tile IleufS ef sunset and sunrise.

B. Shucking oysters taken from the public grounds other than from designated seed areas
may be unloaded on shore at packinghouses or loaded on trucks or motor vehicles one-half hour
after sunset and one-half hour before sunrise f &at tMse . Those oysters which have been
inspected by an eystef iaspeetef officer and purchased by the packer or planter, and the oysters
owned by the packer or planter, may be unloaded at any time except Sunday within the
discretion of the packer.

C. The provisions of subsection A of this section shall not apply to the taking or catching by
hand during the prescribed hours of daylight on Sunday, of not more than one bushel of oysters
for immediate 1l9usetteld personal use. The presence, on board a boat or other vehicle being
used during any Sunday harvesting, of any gear normally associated with the harvesting of
oysters other than by hand sDaIl Be is prima facie evidence of a violation of the provisions of
this section.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: Language is added which specifies the penalty.

§ 28.1 139.1. 28.2-531. Taking clams on Sunday or ill nigl1ttime at night; exception ; penalty
.- He peFS8B sRaIl It shall be unlawful for any person to take clams Hi- tBe watefS ef tI1is State;
from either public or private grounds, on Sunday or iB the Biglittime between tBe RoofS m
sunset and sunrise. This section shall not apply to the taking of clams on Sunday by hand or
hand rake between tile B9Bfs &I sunrise and sunset ~ pr9fy1i ded tBat sueD- if the clams Be are for
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immediate heuselield personal use only and not for planting or feI: sale &F &BY e£Iief commercial
use.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: A penalty provision has been added.

§ 28.1 149. 28.2~532. Protection of oysters and clams of Virginia; labeling ; penalty .-It shall
be unlawful for any person ; fif:m ~ eeFfefatieB to offer for sale, sell aB6f or distribute oysters
or clams as Virginia oysters or clams unless such oysters and clams have been in the waters of
the Commonwealth ef VirgiBia or the Potomac River for a period of at least six months.

Any oysters or clams imported into Virginia, either shucked or unshucked, when sold or
distributed, shall Dot be designated or labeled in any manner indicating they came from Virginia
waters or that they are Virginia oysters or clams.

The name, address and Department of Health certificate number on the package or
container of the packer or distributor shall not be considered illegal designation or labeling.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: A penalty provision has been added.

§ 28.1141. 28.2-533. Oysters on crab 'dredging boat; penalty .-It shall be unlawful for any
person ill eBeFge ef~ Beat licensed to catch crabs with a dredge to BaYe 8f aIIew e& BeeFe
8RY eystefS ift eeess ef eae BusBeI possess aboard a boat more than one bushel of oysters .
Any person violating &BY ,Fet,tisieBS ef this section shall be guilty of a Class 1 misdemeanor aBEl
pU:BislieEl as p~¥ided By law .

Drafting Note: No change in the law.

§ 28.1169. 28.2-534., Possession of oysters while taking clams &F sealIe,s ; penalty .- II aRf
,eFS8ft sBaH Il&Ye Hi &is pessessieB &BY The possession of oysters while taking or catching clams
M sealleps during the season in which it is Ret Iaw#QI. unlawful to take or catch oysters from
the BetuF81 public rocks, beds, or shoals, Be shaD he is prima facie~ evidence of t)ielaaag a
violation of the law against taking or catching oysters ; t:lJ:epefr-eRl euRBg sae& Se&58B, 8IHl QpeB
eeBJMeaeB, ~ during the prohibited season. The penalty shall be the same as for taking or
catching oysters from the Bataf81 public rocks, beds, or shoals i during the prohibited season as
provided in § 28.2-506 •

Drafting Note: Reference to scallops is stricken since they do not exist in Virginia waters.

§ 28.1 97. 28.2-535. Permit to buy or carry seed oysters from certain grounds; penalty • ~
PeffRH fe'luiFed. - A. It sIlaII he is unlawful for any person r wUheut fiF5t BaYiBg ebtaiBes a
peFIftH HtePefep, as llereiB8fteF pF-9JMSeS, to buy or carry oysters from the eastern side of the
Counties of Accomack and Northampton or from the James River seed area to be planted in
*IUs State the Commonwealth , whose shells measure less than three tncnes in length ; Ifem ae
eastem side ef l.eeemaek 8B6 :NeFthampt9a CeuBaes, 6f IFem demes RWeF ageYe tile seetl liRe;
as aeretefeFe establislted without first obtaining a permit . Nty pefSeft desiriBg te ItU:y &F eea:y
saeIl eysteFS, H=em S1:left leealiBes te IJe ,laBled ill tIHs &tate, sIiall fiFst e9taift I&F eaeIl EaF.ge a
~ thel"efeF A permit shall be required for each boat, vessel, or motor vehicle used to carry
such cargo. The applicant shall obtain the permit from the iBSf»eeteF fer officer assigned to the
district wIlePeiB S1:le& where the cargo is loaded i eF H:em a& 9Ifieef ef a peIiee &eM; lei: eaeh
~ YeSSel; er meteP veliiele t& Be use6; wIHe& . The permit shall state the name and tonnage
til FegisteFed ift file euslemlle1:lSe), of the boat, vessel, er motor vehicle, or other conveyance; ;
the name of the owner and masteF tIleFeef ; aB& te wIlat f»laee iB tlHs &tate, it is iiKeBded te
e&ffY SHeIl eY5tef'S iB SHeIl-~~ 8f mew ?elliele, aBE! captain; the destination of the
oysters; and the identity of the permit applicant. The cargo may be loaded under the supervision
of 'the iDS]3eeteF officer , a&tl in the order of the presentation of the permit to the iBSf»eeter
officer in the seeEl eysteF district in which sueft the boat, vessel, eF motor vehicle , or other
conveyance is ; to obtain its cargo. S1:lek- peFIftH sIlaH faFtlleF eeRify te tile ideety aBEl
residenee ef tile ,eFSea makiag ap,lieaaen te Buy &F EaRY SllEB eystefS .

~ B. 9at& Fe'luiFed. Before SHeIl a permit sIlaIl Be is granted, the owner, operator, or mate
of such boat, vessel, * motor vehicle or other conveyance shall make sign an oath before the
iaspeeteF ~ officer &f a peflee Beat that the boat, vessel, or motor vehicle 9F , other
conveyance will not be used lei: tile pHF;3eSe ef eanyiRg to carry seed oysters measuring less
than the si!e aleresaiEi three inches out of tIHs SteNe the Commonwealth , and that he will not
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sell such oysters to any other person for the purpose of carrying the same oysters out of the
State Commonwealth . The signed oath S& teIieB aBe sahseri"ed, ~egeth:ef with:- and a
memePaBtiam copy of the permit issue&; shall be returned ~ tile iRSpe~ef &f eIfieeI: eI a peIiee
&eat to the Commissioner i te Be HIed i&~ eIfiee .

~ C. Peaalties Ief: TJ.jelatieBS. - If aBY pefS9& in eharge ef a Beat; vessel; meter teJelliele M
~ eeBveyaaee,. e&tai& a~ te mire seee eystefS te same pIaee ift this ~ aB6
tliereaRer take saie seed ~ef'S te aaetlter pIaee iB tIiis &tate; lIftIess~ NeBtyfear IHHH=s
afteI: taIBBg said seed- eys~efS Be saaa~ tile CemmissieB ef ~ tHaee ill ais SUtte te wIHeB
sei& seed eyslefS are te Be teke& 8f were takeB; er iI Be ~ seW: seed eystef'S aut eI tlHs
StiNe; sIHlH- Be guilty eI a misdemeaBer. Any SUCh permittee who takes seed oysters to a place
not specified in his permit and does not notify the Commissioner within twenty-four hours of the
change in planting location is guilty of a Class 1 misdemeanor. Any such permittee who takes
the oysters out of state shall be guilty of a Class 1 misdemeanor. The owner or~ captain
of any boat, vessel, 8f motor vehicle , or other conveyance found bUying or carrying seed
oysters from die pIaee aferesaid these public grounds to any point in this State Commonwealth
without a permit tIlereler sBaD Be is guilty of a Class 1 misdemeanor.

Drafting Note: The stricken portion of subsection C has been rewritten for clarity.

*28.1 98. Permitte eaR¥ e~rstefS Irem eeftaia greu8ds. It sIlaH lte ualawlt:ll Ief aBY pefS9&
wBe dees Bet HYe a writ:leB~ Ifem a& iBSIJeeter ~ H=em the GelRlBissieaer eI Mariae
ReseuFee5; at 8B¥ ame te~ puIHie MelEs eysteFS Hem die James~ seed- 8f'e8o; i:e;; is
dY* 8:Fe8 ill tile James Ri¥ef aH Hs tAlnKaAes aheYe a liRe Maw& IF&Rl CeepeF's Q:eek iB Isle
eI WigIH GeuDly eB the seut:Il side ef .James~ te a liRe iB a BeFtBessierly direetieB eeess
.James Ri¥eF te ~ NeWj:)ef't Hews IBuBieipal water taBlf leeated e& WBfWiek Bsuler.'8rd hef'weea
59a~ aa4~~ ill the bHy ef Newpef't News .

Drafting Note: Existing § 28.1-98 is stricken since it duplicates § 28.1-97 (proposed §
28.2-535). The definition of the James River seed area has been moved to the definitions section
(proposed § 28.2-200).

*28.199. 'JaIHag seed eysters IFem ~ &tate. Seed eysteFS, mIie& #rem ~ puIHie~
Meks;~ aae sIteaIs ef tile CemmeBweallll, aB& plaated ill die watefS ef ais CemmeawealtB,
sIleII set ee eamed eutside the &tate &I VirgiBia fer a perie& ef iweWe Meath:s lFem the time
tBey wefe 56 taIie& aBEl plaated, wUlleat Iifst ba¥iBg shwBeEi wfitteB ,ermissisa IFem the
CemmissieB. Aay pefSeB liel&8Bg the pFeYisie85 eI tJHs SeeBeB sBaD ee guilty eI a misEleme8&Sr
&BEl paBislled as prerJided tty law .

Drafting Note: This section is repealed since it duplicates a more recent prohibition in
existing § 28.1-89 (proposed § 28.2-546).

§ 28.2-536. Taking clams in certain areas; penalty.-It is unlawful to take or catch clams in
Pocomoke Sound above a line drawn trom Drum Bay Point, in the County of Accomack, and
running a north-northwest course to the line between the States of Maryland and Virginia, except
upon such grounds in those waters as may be set aside by the Commission tor public clamming.

Any person who violates this section is guilty of a Class 1 misdemeanor.

Drafting Note: The proposed section is subsection (5) of existing § 28.1-120 (proposed §
28.2-501). A penalty provision is added which reOects the penalty imposed for violating §
28.1-120.

§ 28.2-537. Restriction on size of clams; penalty.-It is unlawful tor any person to harvest or
ship clams smaller in size than the legal size established by the Commission.

Any person who violates this section is guilty of a Class 1 misdemeanor.

Drafting Note: The proposed section is subsection (6) of existing § 28.1-120 (proposed §
28.2-501). A penalty provtsion is added which reflects the penalty imposed for violating 28.1-120.

*a8.1 1a9.1. Regalat:ieas IeF eeasenratisB ef ~ dams. The Cemmissiea is autBsrizeEi aBEl
empewered ~ prsmulgate sueft f'egalatisas as it deems aeeessaFY aee apprepriate te premete file
eeBSef\'6tisB aae wise use eI the sarf elam reseUfee.

Drafting Note: This section is stricken and incorporated into subsection A 1 of proposed §
28.2-201.
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f 28.1183. Gatetliag eI seaUeps; seaseR; pa&He seallep greaads. (1) Seas8B let: eateJiiBg
sealleps. -It sI!aD IJe IawIul lei: aay peFSea, wOO Bas Beea QaIy lieensed aeeeFdiag t& ~ t&
tak:e ef eate& sealleps wKtl serapes, f.fem tile pa&He greaass eI tfte Cemmeawealdi, t& take aRd
eateft seaUeps, By 8RY meaDS IFem sue gfeUa8s setweeB tfte fifteeatJi 6ay eI Nel'Jemser &f eee&
~ afld. tile fifteema day eI April &f tee saeeeeEiiag yea!=; iaelasive; &at it sBaIl Be HBlaMal te
talie &F eateft seaneps By aay fBeaBS \\tIlatseeT/er em'eea tfte fifteeaUl Gay &I April aM ~
filteeMil day &f Ne¥emser eI aay yeaf= ~

~ LieeRSe ttHE. - Fer tfte privilege ef takiRg seaUeps, 0leFe YaII he pakI t& tBe iBSlJeeter ef
tile Elistriet ift wII:ieIl lie resides a lieease tmE at fifty deUafS J)eF yea£; wIHeIl sIHtII iBeluEle Ute
IJrivileges &I maFfietiag 8BQ skippiag seatleps sa iaIie& 9F eaagkt.

t37 Measuriag FiBgi sSe Iifftft: -~ iBSpeeter sItaH fufflisB eaeIl saeIl lieeBSee with a metal
Eng; Ila¥iag aft iftsiEl.e measuremeBt &f~ aM H sItaIl Be uBl&Wf.ul lei: &BY perseB t& take;
eateIl; 9F Ba¥e i& IUs pessessieB sealleps ef a sie smalleF Qlaa J.3f4!!; wIHeh will pass tIlFeugtl
sueIt metal riBg:

f47 PHWie seaIIep greuads. Afty gf'9UBEl i& tile watefS ef ais CeRHB8Bwealtll Bet assigaed t&
aeyeae Ief plBBtiag ~ haOliBg purpeses, may; 9& applieaHeB &f~ ef mere eiti!eBS fa tile
isspeeteF &f lie diStriet i& wIHe& tile laBEl lies; Be laid ef.I ftBd. desigBated as paIHie seallep
gF9uads; 8F tile MariBe ReseuFees Cemmissi8B Hl8f tie 59 witlleut SYeft petUi8B H ie its jBdgmeBt
it is e§petlieBt; prefJided, ift tile epiBieB eI tile Cemmissiea Be~ ilHePest will suIIeF tJieFeh~.,
aBd Ute sealleps are &f saffieieat qY8&Bfy MF a perseB t& H8liie at least tMee dellafS pet: _
ealelliBg aB4 takiRg sealleps #rem SYeIl. gF9uads; aBEl; H Iakl elf; Ute MaAae ReseYFees
GelBRlissi9R sIleH H¥e tile metes aBEl seuRds &f sue& greuBd aeeuFately Elesigaated By pFepef
&Btl suitMle stakes; aae alse IlaYe a plat made &f same; t& Be Fee8MeEi iB die eIeFIf!s eIfiee eI
~ eeuBty wlleFeiB tBe gFsuad lies; all .eests ef. SllF\l'eyjRg; ,llHtiBg aR& ree8Fdiag t& Be paiQ By
the applieaBts; aBd sueli gFeBBds sIHKl he set apeA aB& FemeiB as puBHe seallep gF8uads IeF tile
e81BRlSB use eI tile eiti2eBS eI tIlis &tate sa Ie&g as tI!e GemIBissi8B ~ deem best;.ase sllaII
Bet IJe assigBed te a&y9Re duFiBg sueIl ,eried. Pf%evised, Jiewe'.tef, tIlat aay perse& wile lias
pFeeuFed 8B~ aad/er elammiag lieeBSe sItaIl 1laYe. tile privilege &I takiBg aBEl eBieliiBg
seelleps YB6et= saeIl lieeBSe.

Drafting Note: This section is repealed since scallops do not exist in commercial quantities in
Virginia waters.

Article 3.

Oyster Records and Taxes.

§ 28.1 87. 28.2-538. Record of oysters handled; t:a penalty .-All ,ur:ellasefS licensed oyster
buyers , planters, packers, importers of shucking stock or shippers shall keep accurate and
itemized records, ill a maaaeF aa& feAR. aPPF81Jed on forms issued by the Commission, which
sIleIl contain (i) the number of bushels of oysters, before shucking, that come from public
grounds, private grounds, or are imported; (ii) the name ot the person from whom the oysters
were purchased or obtained; (iii) the number of bushels and price paid per bushel for each
seller; and (iv) if from public grounds, Hem wIlat the grounds' general area tIleFesf . Any seller
accepting cash ift payment for his oysters shall lte FeElBlFed te sign an acknowledgment of the
transaction and sIlaH receive a copy of sueft the acknowledgment from the buyer. Such records
shall be open for inspection by the Commissioner and a copy available to him or any employee
designated by him to inspect or receive the same t a&d a . A failure to keep such a record
sIlaH Be uBlawf.al aDd sIiall Be puaisJiable as liereiBafteF pre'Jided is a Class 1 misdemeanor .

§ 28.2-539. Inspection tax.- .ae fJfHelJaseFS All licensed oyster buyers, planters, packers,
importers of shucldng stock or shippers shall pay a to the Commissioner an inspection tax ; t&
Be H&WD as iBSpeetieB iH; te tBe Cammsawealtll e# l,ijrgiaia, 8F t& tH lJefS9B aut:keFii!ed te
reeeitote tBe same; of three cents for each bushel of oysters taken, caught, imported, or
purchased » it I)ei&g iIle i&teIN aBEl pu~ese ef YHs sedisB te impese a tmE UIl8& all eystefS
takeB; eaugllt; imparted ~ paFeliased, Meet* . However, the tax shall not be imposed on those
oysters which are to be replanted in the waters of the Commonwealth. The proceeds from this
tax shall be paid into the general fund of the state treasury.

§ 28.2-540. Who pays inspection tax; schedule for payment.- The inspection tax shall be paid
to the C8RHBissi8S Commissioner by the ewsef, master captain, or operator of any boat, 8F
vessel, or motor vehicle, or the purchaser, importer, or shipper, regardless of whether he is a
packer, planter , or an individual working on public grounds, when the oysters do not go to a
shucking or packinghouse. If the oysters are going to a shucking or packinghouse located in the
Commonwealth &I Virgisia , tBea the tax shall be paid by the shucking house or packer. If the
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tax has not previously been paid, the tax shall be paid by such purchaser, packer, importer, or
shipper.

The inspection tax shall be paid to the Cemmissieft Commissioner semi-monthly. For oysters
harvested or imported during the first fifteen days of each month, payment shall be made on or
before the twentieth day of each month. For oysters harvested or imported during the last half
of each month, payment shall be made to the Commission on or before the fifth day of the
following month. -

Drafting Note: Existing § 28.1-87 has been divided into proposed §§ 28.2-538, 28.2-539, and
28.2-540. The word "purchasers" has been stricken and replaced with "licensed oyster buyers" in
order to be consistent with terms used in existing § 28.1-92. The Class 1 misdemeanor penalty
which has been specified for proposed § 28.2-538 is the penalty under existing § 28.1-95
(proposed § 28.2-549) for violating any provision of the article.

§ 28.193. 28.2-541. ~ 9& eystefS taIieB If&m JMlIHie Feeks Replenishment tax .-A. There is
imposed upon all oysters taken from the public rocks, beds , or shoals the following
replenishment tax: (i) on all oysters taken from the seed area of the James River, or from any
other area designated as a seed area by the Commission, selling for $1.50 or less per bushel,
five cents per bushel ;- ; selling for $1.51 through $2.50 per bushel, ten cents per bushel ;- ;
selling for $2.51 through $3.50 per bushel, fifteen cents per bushel; ; selling for $3.51 through
$4.50 per bushel, twenty cents per bushel ~ ; selling for $4.51 through $5.50 per bushel,
twenty-five cents per bushel .. ; selling for $5.51 through $6.50 per bushel, thirty cents per bushel
.. ; selling for $6.51 or above per bushel, fifty cents per bushel; and (ii) on all oysters taken
from any public rocks, beds t or shoals other than the James River seed area or any other area
designated as a seed area by the Commission, fifty cents per bushel.

& +&e tH sIleH I:te peitI ~ ae C8mmissies as speeified ift t~ By tile~ Buyer wIte
pUFeilases eyMefS taIiea fFeIB tile JMlIHie J=eeks; Beds 8i= s&eaIs:

& Awj pefS8ft taIHBg m: eatelliBg eystefS wIlie& are taIiefl er eaug&t H:em ~ fM!9Iie A!'i!UlftSs
aB& wIHeIl Me tel:te plaBted eF usee By tBe taIEef: 8i= eateller aRe Bet sew te a~ sIlall file
tile same FepeR as J!etlUiFed eI a Buyef=:

l* B. The Commission may revoke the permit or license of any person who fails to comply
with tBe FequiFemests eI this section saaa Be sa~jeet te fel'JeeatieB 9¥ ae Gemmissiea .

Drafting Note: Subsection B is stricken and moved to existing § 28.1-92 (proposed subsection
A of § 28.2-543). Subsection C is stricken and included in proposed subsection B of § 28.2-544.

§ 28.1 94. 28.2-542. Public Oyster Rocks Replenishment Fund.-All oyster replenishment taxes
collected by the MeAse ReseuFees Commission shall be eredited aae deposited in the state
treasury and credited to a special Public Oyster Rocks Replenishment Fund, to be used only for
administration of the program ; and for replenishment, planting, and replanting the public oyster
rocks, beds, and shoals of this State Commonwealth, with seed oysters, oyster shells, or other
material which will catch, support , and grow oysters. These funds shall be withdrawn and
expended for such purpose on the order of the Manse ReseuFees Commission. Expenditures and
disbursements from the Fund shall be made by the State Treasurer on warrant of the
Comptroller issued on vouchers signed by persons designated by the Commission.

Drafting Note: Language is added from existing § 28.1-94.1 (proposed § 28.2-550) which
describes the procedures for the expenditures of moneys from the Fund.

§ 28.1 92. ReeeRis eI eystefS takeft Hem JMlIHie Feeks aBe Feperis t& Be made. Tee
CemfBissieft sBaD issue te lieeBSed~ BuyefS mtms Cemmeawealte I9fIRS tIlat sIlaH Be usee
in repel'tiag te ~ CemmissieB. 28.2-543. Payment of replenishment tax; payment schedule.-A.
The replenishment tax shall be paid to the Commission by all oyster buyers who purchase
oysters taken from the public rocks, beds or shoals.

B.~ Such taxes shall be paid to the Commission by the oyster buyer in semimonthly
payments. For oysters purchased during the first fifteen days of each month, payment shall be
made to the Commission on or before the twentieth day of each month. For oysters purchased
during the last half of each month, payment shall be made to the Commission on or before the
fifth day of the following month. =I=fte

C. The Commission may revoke the permit or license of any person who violates this
section.
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§ 28.2-544. Reports required of oyster buyers.-A. All oyster~ buyers shall send to the
Commission a complete report and taxes due the Commission on all oysters purchased during
such periods of time &8: die Iefm a9Ewe deseFi~eEl described in § 28.2-543, setting forth the total
number of bushels of oysters taken from the public grounds, the general area from which taken,
and the price paid, together With all taxes as required by § 28.1 93; lleWeTJeF, tIte 28.2-541.

B. Any-person taking or catching oysters from any public grounds which are planted or used
by the taker or catcher and not sold to a buyer, shall file the same report as required of a
buyer. This information pFe'REleEl AefeiB shall be used only for the collection of taes meRBeBeEl
1ft aHs seetieR replenishment taxes and for the Commission's information t& ~ CeJDRHssiee •

C. The Commission may revoke the permit or license of any person who violates this
section.

Drafting Note: Existing § 28.1-92 has been divided into proposed §§ 28.2-543 and 28.2-544.
Proposed § 28.2-543 contains new subsection A, which is the stricken language of SUbsection B of
existing § 28.1-93 (proposed § 28.2-541). Language regarding the revocation of a license for
failure to comply with the section is included since this provision applied to § 28.1-93. With the
addition of subsection A and the revocation provision, the requirements for payment of the
replenishments tax are consolidated into proposed § 28.2-543. Proposed § 28.2-544 combines
language from existing 28.1-94 and subsection C of existing § 28.1-93 (proposed § 28.2-541) along
with the revocation provision of § 28.1-93. This consolidates the reporting requirements for the
replenishment tax into proposed § 28.2-544.

§ 28.189. 28.2-545. Export tax; disposition of funds i' peRRR *& e&AYt Meo; eysteFS eat eE~
.-In addition to all other taxes imposed by law, there shall be an export ; eP eut ef state tax of
twenty cents per bushel imposed on all oysters, including seed oysters, taken from any of the
public oyster grounds of this State Commonwealth and shipped unshucked from this State
Commonwealth . A record shall be kept on all out-or-state shipments. The provisions of this
section shall not be applicable to the sale of seed oysters to the Potomac River Fisheries
Commission. .

All funds received or collected pursuant to· this section shall be paid into the state treasury
to the credit of the Public Oyster Replenishment Fund lei: ae paftlese eE sueIl IQBfl .

§ 28.2-546. Permit to carry oysters out of state.-A. It shall be unlawful for any person ;
fiflft &F eOFjteFaBeB to carry, or attempt to carry, or to bUy for the purpose of carrying out of
this State Commonwealth any size or kind of oysters taken from the aatuFal public rocks, beds ,
or shoals i& ~ W&teft; eI ~ CemmeBwealtb until he has first obtained for each cargo a
permit to do so from an iaspeeter officer and has paid to the iaspeeter officer the required
export, inspection , and replenishment taxes with buyer's report. In place of a cargo permit, the
Commissioner may grant a monthly permit at the beginning of each calendar month to a
packing or shucking house located in the Commonwealth &f ViFgiDie , provided that the packing
or shucking house is in compliance with the provisions of this section.

B. The permit shall state the name of the boat or license number of the motor vehicle; the
name and address of the owner aB8f or masteF captain of the boat or owner aa&f or operator
of the motor vehicle. The permit shall state the name and address of the person, fH:m &F
ee~eFtlfteB to whom the cargo of oysters are to be delivered. The permit shall specify the
number of bushels and Whether they are seed or shucking stock.

Before sue& the permit shall be granted, the applicant shall certify, before an iBS}lee~eF

officer , that the cargo will not be delivered or discharged to any other person ;- fiFm er
eer,omaeB .

C. It shall be the dUty of the Commission to grant such permit unless, after examination of
the seed areas, it finds that the granting of the permit will injure or deplete the seed areas and
that the supply of seed oysters is insufficient to meet the demand for seed oysters by planters in
Virginia. The Commission may cease the granting of such permits whenever it finds that the
seed areas are becoming depleted, and that to continue to grant such permits would seriously
injure the seed areas.

Drafting Note: EXisting § 28.1-89 is divided into proposed §§ 28.2-545 and 28.2-546. Subsection
C is language taken from existing § 28.1-96.

§ 28.188. 28.2-547. Rig&t t& iaspeetiee &f. Authority to inspect oysters when loaded on
conveyance.- ~ Cemmissieaer EW any iBS~eeteF, Eleputy, &f ea~teiB ef aBY eystei: peIiee Beat
ef ais SQNe sftalI. &aYe tee rigM at all times Any officer is authorized to inspect as to the
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quality, size and measure of any of the oysters taken or purchased as aferesaid , loaded on any
boat, 9f vessel, motor vehicle , or other conveyance , or sold to any person ; firm; &f
eefiJ9RlaeB waerever tI!ey ffta¥ Be; as te Ute EjltEllity er measltremeRts .

Drafting Note: Language is stricken which refers to the different names previously used for
marine patrol officers.

§ 28.1 99. 28.2-548. Duty to inspect; collection of tax and receipt lei: same .-It shall be the
duty of the iBSpeeter officer in whose district a cargo of oysters is to be loaded ; &f a peHee
Iteat eapiaiB ifi ae aFea; (i) to inspect sua the oysters as they are loaded and to see ensure
that all measurements are a fUll measure of oysters as defined in § 28.1 136; 28.2-526 and that
~ the oysters are properly culled t and (ii) when such oysters are loaded to collect the
inspection tax, and +&f the out-of-state tax, whichever eae &F met=e of these taxes will be due
and payable to the Commonwealth. The iaspeetor er peHee Beat ea,taiR officer shall furnish the
owner, master captain, or operator of such boat, vessel , or motor vehicle a receipt showing the
date, the destination, the number of bushels , and the amount of each tax paid. This receipt is
t& shall be carried in tBe pessessioB at by the master captain or operator of the boat, vessel ,
or motor vehicle and must shall be .exhibited when requested by any iB5peetor &F peHee eeet
ee,iaiR, a officer. A copy of wBieft the receipt shall be sent to tee &Hiee eI tile Commissioner ef
Mariae Reseurees .

On or before the fifth day of each month the inspeeter &F peIiee Iteat eaptEliB officer shall
render a statement to the Commissioner, on IlIaBks forms furnished by the Commissioner,
showing the amounts collected ; and from whom collected.

Drafting Note: No change in the law.

f 28.1 91. Repealed ~ Aets -1-9+9; eo~

f 28.198. CaRYiag ~efS eat &f State; &F BuyiBg '* aat pur,ese; peRBH FefIQires. A. It
sHll Be UBlSwHH Ief. &BY perseR, fifm er eer,ef6UeB t& e&FFy; &F Elftempt te~ &f t& Buy
IeF tile purpese &f ean=yiog eat &f tBis State;~ eysteFS taIieB IFem ae aatYral~ Iteds; 9f
stteaJs ill the watefs eI tINs GemmeBweelt:b: uRtil Be Bas fifst ehtaiBed Ief. eeeIl eeFge El peRBH te
de 59 fMm tile iospeeter fF.em Wllese sistFiet tfte eMge is te Be taI£eft; &F IFem tBe eapiaia &f
&Be &f ~ peHee~ a8tl Bas paitl t& ate iBSpeeter er peIiee~ eapiaiB tile reEjuired tH
per Bushel 8ft tile aumher at husllels in tile eaFgth sue& peFfftH s&aIl he sigBefl hy tile
GeRHRissieBer eI MariBe Reseurees aBEl eeuBleFSigaed It¥ tile iBSpeeter &f peHee Beet eaptEliB;
aH if sIlaH Be tH duty eI tile ComlBissieB t& graM SIIe& peFfftH UBIess;~ SamiBat:iOB eI tile
seefI MeaS; if sDaIl aseertaiB that it will iBjtH:e er deplete the seee &Fees te gF&M sueft permits,
aBd tIIet tee supply e# seee systers is iasulfieieBt te meet the demaBd Ier seee eysters Ity
plaBtefS ill Ute &tate eI ¥irgiBia, aB& pr&TAEled aat the Cemmissiell sHY Ila¥e~ t& eease
grastiog eI sueIl peRBits wlleaever it sIl8H 'aseeAaiB tIlat tile seee aFe8S Me heeemiag depleted,
aBd tIlat ie eeBBBue t& gFflBt sueIl permits weuItl seriously iBjtH:e tile SBme;-

& 1& the sereise e# its aatilerUy gnmted pllFSUeBt t& tlHs seetisB, tile GemmissioB sBaD
eeuse Betiee ef aB¥ sue& ae8eft t& Be taI£eft t& Be pesteQ ift ~ er met=e pahIie pIeees ill eaeIl
leeality af.feeted at least H¥e~ prier ta ae Cemmissi9R meetiag at wIHe& suell aefieB.~ Be
eeBSidered. &ueIl puhlieaaoB s&aa Be in Be& &f aBf eYieF aetiee aBEl sBaY Be tile 9BIy prseedure
reqaired B¥ tile CeRHBissi9a in eJEereisiBg saM ElutBerity.

Drafting Note: This section is stricken. The language in subsection A requiring a permit for
carrying oysters out of state duplicates existing § 28.1-89 (proposed § 28.2-546). Language
regarding the dUty of the Commissioner to grant a permit to carry oysters out of state has been
moved to subsection C of proposed § 28.2-546. Subsection B of § 28.1-96 is stricken since it refers
to an obsolete regulatory procedure.

§ 28.1 96. 28.2-549. Violations; recovery of taxes ,. penalty .-Any person who violates any
provision of this article sIIaIl Be is guilty of a Class 1 misdemeanor. Any person willfully failing
to pay such taxes to the Commission wBe& aRd as FeEj8iFed &y law sHIl Be in the manner
required by this article is guilty of lareeBY e# saeft. tH me&ey aBfl paBisaed as prevised By Jaw
fer the ePime eI lElreeBY a Class 1 misdemeanor . The Commission may maintain an action at
law against any person required to pay taxes to the Commission for the amount of taxes due,
plus interest, and a penalty &I fifteeft peFeeRt to be added to the tax in the amount of six
percent if the failure is for not more than one month, with an additional six percent for each
additional month, or fraction thereof, during which the failure continues, not to exceed thirty
percent in the aggregate.

Drafting. Note: T~e classification for failure to pay taxes has been changed from larceny to a
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Class 1 misdemeanor which is consistent with the penalty for not paying sales tax (§ 58.1-625)
and an employer's failure to pay the required tax to the Tax Commissioner (§ 58.1-485). The
language added regarding a monetary penalty parallels what appears in the tax code.

Drafting Note: No change in the law.

§ 28.194.1. 28.2-550. Authority of Commissioner to make certain contracts; funds received to
be paid into Public Oyster Rock Replenishment Fund.-The Commissioner with the approval of
the MaABe Reseurees Commission is 8atilemeEi t& may contract with any person ; fiAB 8f
eeFilef8tieB lei: tBe psrpese eI taIiiBg 8f dfedgiag to take or dredge submerged oyster shells or
any other subaqueous materials from the tidal waters of the Commonwealth, and shall have the
authority to plant, use , or sell such shells or other materials in whatever manner the
Commission deems to be in the best interests of the Commonwealth.

~iePNiQ:sktBaiBg tBe 1l~'lisieBS ef tile Vifgiaia PHIie PMesFelBellt Aet ~ -H-3i et seq:h tile
The Commission, when it makes a determination in writing that competitive bidding or
competitive negotiation is not feasible or fiscally advantageous to the Commonwealth, may
authorize other methods of purchasing and contracting for seed oysters, house shells, reef shells,
shell bed turning, and other goods and services for oyster ground replenishment which it 4eems
are in the best interest of the Commonwealth and which are fair and impartial to suppliers. It
may establish pricing for its awards and purchases ; ; use selection methods by lot ; and may
open, close , and revise its purchases according to changing conditions of the natural resources,
markets, and sources of supply.

All I&Ilds reeei'}eEl ef eelleeted UBdeI= tIHs seeBeR saea Be paid- iBte 4Be state S=ea5Bf'Y te ae
eredit eI a flIBEl te he lm&wft as tile Speeisl PHIie~ Reelf RepleBislllBeBt~ Ief tile
pSFfeses ef sae& ftmd.:. EJEpeBdituFes aH dishufSelBeBt5 IFefB SlleIi: IllB& sIleH ~ maee ~ tile
State Tfe&SHFeF ell wammts eI tile CemptFellef issueti e& vesellefS .sigBe& By SYeIt: pefS&Il 8f
pefSeBS as sIl&H~ sa sUOlef'ii!ea ase desigaeted ~ tile MeAae Reseufees Commission.

Drafting Note: The stricken language regarding disbursements from the Funds has been
moved to existing § 28.1-94 (proposed § 28.1-542).

Article 4.

Surveys and Resurveys.

§ 28.1199.~SllIV~T; SUIVey-iag aIHI restlp}~ plaBBBg gfeHads aB4 Rl8ABsg JiBes. (1)
28.2-551. Surveys and reports as conclusive evidence.-The SUPIeY 8f surveys of the natural
oyster beds, rocks , and shoals of the Commonwealth, made iB IlQfSlIBBee ef 8ft ~ eI tile
GeBeFQl Assem~ly eI ViFgiaia pursuant to Chapter 511 of the 1892 Acts of Assembly, eMiYed 8&
aet t& ,Feteet tile eystef iBdustf'y ef tile CelRBlellWeaKli, appfeved 9ft FebN8fY ~ ~ aM
aets ameBd8tery tftefeef, 8f sapplelBeatal tBeFete, shall UB8l etlleFWise ,re1Jided ~ lew continue
te Be IleW iB au fespeets to be the SUPIeY 91= surveys defining and determining the natural
oyster beds, rocks , and shoals of the Commonwealth t tile . The surveys and reports filed in
accordance with ~ eets afefesaid this Act of Assembly shell Be eeBStAIed iB all tile eeUfts eI
tee CelBlBeawealdl te 8e are conclusive evidence of the boundaries and limits of all the natural
oyster beds, rocks , and shoals IyiIlg witIH& tile waters eI tile eeuRties wllefeia saelt lepeFts aIHi
SUf'veys aPe S& IHetIt and fuFtllef, that there are no Bataml other public oyster beds, rocks , or
shoals Iyi&g wit&iB 4Be wateFs ef tile €o1:laaes wlle:FeiB saeIl Fe,efls aa& S1:lrvey5 &Fe fiIefl eae
tftftft tkese embmeed iB tile Sllf\teys 81:ltliemed ~ tile aets af8fesaid . The surveys of the BeulH
public oyster beds, rocks , or shoals of the Commonwealth referred to in this section shall not
extend inshore of the mean low-water mark of said- such body of water, notwithstanding any
surveys, plats, markers, or lines to the contrary Re~t:IlstaBdiBg .

~ § 28.2-552. Resurvey on motion of Commission or on application of citizens.-The MaFiBe
ReseHFees Commission may select and appoint 7 ell saeB tefms· as may he agFeetl QpeIl; any
surveyor to surveyor resurvey any oyster-planting grounds either in his own or any other
county, and to reestablish and permanently mark any line or lines of the Baylor survey of
natural oyster rocks 7 Which ; ift tile jUElgIReBt eI the Commission ; it may be finds necessary to
define.

Drafting Note: Existing § 28.1-100 is divided into proposed §§ 28.2-551 and 28.2-552.

§ 28.1 191. 28.2-553. Reestablishment; t*e:; of lines of Baylor survey; procedure; evidence of
reestablished lines ; sale el~ SUPIeY eIlafts aBtl plats .-The MeAae Resesrees Commission
may reestablish, relocate , and remark all lines of the Baylor survey which cannot be otherwise
relocated because of the loss or destruction of previous marks wIHeIt feFfRefly eJBstea . In

52



reestablishing any such lines &I Ole BayIef: stH=Yey , the line surveyed by Fred E. Ruediger shall
be followed wherever such line exists or was surveyed. Where no former line can be
reestablished the Commission may establish a new line.

When such gF9uad &f grounds , HIle or lines sBea have been reestablished and relocated, the
same the reestablishment and relocation shall be~ aBd aeeepted as conclusive evidence in
all courts of the Commonwealth that Yle such grounds sa aseertaiaee te Be BatuRiI are public
oyster rocks, beds, or shoals are sueIti and that all grounds lying outside of such boundaries are
rental grounds epeft t& FeRtal Uft6ef: tile laws &I tftis State . Plats shall be made under the
direction of the Commission showing the reestablishment of such lines, and shall be recorded in
the appropriate clerk's office.

§ 28.2-554. sale of Baylor survey charts and plats.- The Commissioner eI MaABe Res9HFees
shall have available ef all ames to sell at five dollars per copy to the public copies of the
Baylor survey charts and plats ; te Be effeFed I&F sale te i&e~ , in such manner as the
Commissioner may determine aae a lee eI tHee EIeHaFs~ eepy sBaH Be etlaFged ttleFeler .

Drafting Note: Existing § 28.1-101 is divided into proposed §§ 28.2-553 and 28.2-554. The
increased cost per copy reflects the costs of the Baylor Survey map as well as fishery regulatory
information included in the packet.

; 28.1 191.1. Repealed ~ Aet:s -l964; ~ 39ar.-'

§ 28.1191.2. 28.2-555. Crossings of Baylor survey.-The state Higltway aJlfI TFaHSpeFtaBea
BeaN; ill tile pef'fermaBee e# Hs tIuftes; js seFe~y aatBemed t& Commonwealth Transportation
Board ,may maintain, repair, reconstruct, or replace any existing crossings of the Baylor survey
t pFe'Mded fuftlier, tII:M . Such authorization is lleFe~y granted for any Baylor survey crossing
determined by the Board to be necessary across the Hampton Roads from Newport News to
Portsmouth, across the Elizabeth River at Norfolk, and construction parallel to an existing
crossing of the James River from Newport News to Isle of Wight County.

Drafting Note: No change in the law.

f 28.1191.8. CeFtaiB IlsaAe l:iBes te ~ eaBBlNled. WIleFe pA\late leasehelds graBted 9y tBe
MariBe Resel:lFees C8HllRissieB &f Hs predeeessefS appeaF t& ~ witIHB tIie~~ as
FeestaelisBed Pl:lFSHaBt Ie t 28.1 191, H it sBaIIl:te est:a~lisBed te tile FeaseR&~le satisfaetieft ef tile
CemRHssiaB, It¥ petHi985 fiIy filed. prieF t& ];)eeelBBeF M; lB8+, tftat. tile preseat 8F f9RBer
leaselleldefS eF tIleiF pfedeeesseFS ill title were gRillted tile leasehelds ift questi9B ift geed- faHtl
mere tfieB: tweaty years pFe~eU5ly aBEl IHwe IB&EIe sultstasti&:l impre"remeBts ill suefi leaseseld
e9tteIRS siBee tb:at time; tile CemmissiaB sBall Feesta~liss the IiRes eI i&e BayIeF~ aI&Rg
tile~ JiBes ~etweeR tile prirlete leasellelds aBEl tIie pu9Iie gF<9l1Bds ef tIie BayIef:~ as
set feA& 9ft tile sUfVeys fer tBe priTJate leaselields pRTJieusly appF9yed, aBEl aay BeBee Ie weme
sue& leasehelds sBall 1M! eI B& eueet;. beweveF, SlIe& eb:aaged IiBes sHIl Jlel~ ill private
g£-6UB&s I:teiBg wBeH¥ slIR=9ullsed ~ BayIeF SUFYey gF9UBds.

1ft Feesta~li5liiBg BayIef: IiBes pUFSuallt t& t&is seeMeB, ~ CemmissieR may adjttst tile
eeuadaries t& faeilitate ease ef preteeaea ef tile pu9Iie gF9uaEls, pFe~dee tBat suM adjl:l5tmeRt
sIi&U aeitJleF Rduee B&f enlaFge tIte area ef pu9Iie gt'9UBd, ft9f materially Reuee &f iRefease
tile .yafl:Ie eI aay pri'lete gFeuads wBese 89l:lBdar4e5 Me I:teiBg adjusted.

Drafting Note: This section is repealed since the deadline for petitioning the Commission to
reestablish the lines of the Baylor survey has passed.

§ 28.1191.4. 28.2-556. Erosion control devices within the Baylor survey.-The Ba~F81 public
oyster beds, rocks , and shoals shall not include any area needed for an erosion control
structure if the Commission, after considering the comments of the Virginia Institute of Marine
Science and the Department of Conservation and Recreation, and any other relevant evidence,
finds that: (i) shoreline erosion has occurred at the site and is expected to continue; (ii) such
erosion is increasing the sediment load to public waters, causing degradation of water quality;
(iii) the proposed project is a technically and environmentally preferable way to control erosion
at the site; and (iv) the Commonwealth's interest in protecting water quality by controlling
erosion at the site outweighs the value of the portion of the natural oyster beds, rocks , and
shoals affected by the erosion control structure. Whenever the area of the natural oyster beds,
rocks , and shoals is so changed, the Commission shall eause sueIl: eaaBge t& De Fefteeted make
the changes on its Baylor survey charts.

Drafting Note: No change in the law.
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§ ~8.l19~. 28.2-557. Unlawful to threaten or hinder surveyor; rights of surveyor ; penalty
.-It sIi&II Be is unlawful for any person ef ~eFSeBs to threaten, resist , or in any manner
interfere with a surveyor in the performance of the duties impesed~ fti:m 4Jy tee pre\rtsieas
el the law relating to oyster grounds. :A:&EI iB: tfte peFfermaaee &f aay sue& EkHies Yle The
surveyor shall have the right to enter upon the any person's lands &f aA¥ pefSe& eI= perseas '*
tftat ,uFfJ8se in the performance of his duties .

A violation of this section is a Class 3 misdemeanor.

Drafting Note: A penalty provision has been added.

§ 28.1193. 28.2-558. Placing permanent markers.-Whenever the Commission makes or directs
any surveys ef FeSUF\le~ of tile Virginia's public oyster rocks eI tee CeHlRl8&\\TeeJtIi &Fe m8EIe
By ef UBdef the direetieB eI the ManBe Reseurees Cemmissi9B , prominent and permanent
concrete markers shall be placed on the shores fixing the survey stations j ; and , whenever
possible , prominent and permanent range markers shall be placed on the shores or lands ; tile
east eI same le ~ paid 9¥ ~ CemmissieR . The Commission shall pay the cost of suCh
markers .

Drafting Note: No change in the law. Clarifying language only.

§ 28.1194. 28.2-559. Removal of oysters planted by mistake.-When, by any resurvey of
oyster-planting ground or survey made t& reestablish: reestablishing the lines of the stale Baylor
survey eI aaBiral eystef= geEIsr Feeks; * sIleals; WIHe& sBaII lteFeaAer he made under the
direction of the Mariae ReseuFees Commission, it shell appear appears that any holder, witheut
JHs ewe default; aae by mistake of any eIIieer eI the Gemm9Rwe8Wl employee of the
Commission, has had assigned to him and included in the plat of his assignment any portion of
the aatufel public oyster beds, rocks , or shoals, as deAaee 9¥ leW; aae sueIt the holder shall
file a petition with the Commission for Ie&Ye permission to remove such oysters or shells from
such ground ; aR& ~ wUIl9ut eelauJt eI the IleIdef: aBEl By lli-istHe ef aD eIIieer eI tH
GeHl&leawealtB tftefe lias hee& assigBed ttl IHm aRe iaeh:leed ift tile plat eI Dis assigDmeBt a
partieR ef tile aatu:Fa:l eystef= ~ reeiEs ef sIleaJs, as deABed It¥ law; tBea tee- . The
Commission may allow tile holder a reasonable time, not exceeding three years, within which to
remove such oysters, their iBerease progeny and tile their shells tBeFefF9Bl .

Drafting Note: No change in the law. Oarifying language only.

§ 38.1195. 28.2-560. Larceny of oysters and shells; penalty .-Any person other than sueIl
the holder ; of an oyster-planting ground ;" or his ageM; agents or employees geiBg who goes
upon such ground and talaBg takes oysters and shells tIleFek=em~~ eKpiratieB e# iIle
time aDewed sue& h:elder, sItaD ),e deemed is guilty of larceny YieFeef .

Drafting Note: No change in the law.

§ 28.1196. 28.2e561. Removal of markers of planting grounds.-It sIlaD Ite is unlawful for any
person to intentionally or knowingly injure, remove , or displace any boundary oyster stakes
stake , range m9aumeats monument, signal beacon; b9Qadsteae , post or buoy, or any part i

appuFtea8aee 9f eaeJesuFe thereof, erected r eeBStn:leted M set 8B the IaH SF wateF eI DHs
Siale; eF ape& tIte IawIlll Mas eI ~ lessee; flw iIle pQFPese ef desigBaa&g; leeaaag; SBIVeyiog
SF mappiag to designate, locate, survey, or map any shellfish grounds.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: A penalty provision has been added. Clarifying language only.

§ 28.1197. 28.2-562. Maps to be filed; evidential value.-All maps of the bays, rivers, and
creeks of this Commonwealth made by the ManBe Reseurees Commission showing the location
of oyster-planting grounds ift these waters, shall be filed in the office of the MariBe Res9ufees
Commission.

Any such map and the areas of the individual assignments of platted oyster-planting grounds
platted Mlerees shall be evidence in all the courts of this Commonwealth of all the
oyster-planting grounds leased by the Commonwealth to private individuals at the time the
survey and map were made.

Drafting Note: No change in the law.
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CHAPTER 6.

PLANTING GROUNDS.

CHAPTER DRAFTING NOTE: This chapter, which previously appeared as several articles in
Chapter 5 of Title 28.1, consolidates all the licensing provisions for planting grounds (oysters and
clams) and bathing grounds. Separate articles are devoted to the requirements for the leasing of
riparian oyster-planting grounds and of general oyster-planting grounds. This will enable the user
of the Code to better understand the extent of such requirements. Previously these requirements
were contained in two lengthy sections.

Article 1.

Riparian Oyster-Planting Grounds.

§ 28.1 198. AssigameB1:s eI ~1&BtiRg gM8R&s t& riparian eWBefS 28.2-600. Riparian planting
ground assignments; eligibility; fee .-A. Any owner of land bordering on a body of water in the
oyster-growing area of this Commonwealth whose shore front measures at least 205 feet at the
low-water mark, who has not had as much as one-half acre of ground already assigned him on
the front, or whose lease has terminated and is not to be renewed, may apply for planting
grounds t& tee CemmissieR to the Commissioner . The CemmfssieB Commissioner shall assign to
him such ground wherever the owner may designate ift If:eBt &f Itis IaB& tItat is within his
riparian waters, provided the ground does not encroach into an existing oyster-planting ground
lease assigned under t 28.1199 Article 2 (§ 28.2-603 et seq.) of this chapter. The fee for such
assignment shall be $1.50. Such ground shall not exceed iB Mea one-half acre, and shall not be
less than 105 feet wide along the shore, beginning at low-water mark, extending out not more
than 210 feet, or to the middle of the channel or body of water, 8f t& ~ middle ef the
ellEtBBel, Whichever is the shorter distance. The grounds shall be surveyed, plotted, marked,
assigned, and recorded m all fesf)eets as provided for assignments to persons in t 28.1199 eI
tee Geee &f ViFgiBia Artide 2 (§ 28.2-603 et seq.) of this chapter . Any riparian assignment that
was duly recorded in the clerk's office of the county or city w.JleFeiB where the grounds are
located, or at the Commission office prior to July 1, 1986, shall continue in effect

B: § 28.2-601. Riparian assignments; entitlements; obligations.- The riparian leaseholder shall
have the exclusive right to the use tBer-eef of such ground for die f)8r,ese eI planting or
gathering oysters and clams.

6=- The assignment made pursuant to tINs seeaeR § 28.2-600 shall pass with the transfer of
the adjacent highland to the subsequent owner of highland and cannot be held separated from
the highland. A transfer of highland ownership shall require teet tIleFe ite a transfer of the
riparian assignment within eighteen months after the transfer of the highland ownership under
the following conditions aae f)~rJisieBS :

1. The application for transfer shall be in the form prescribed by the Commission ; and shall
be filed with the GemRlissieB Commissioner .

2. Tbe CemmissieB Commissioner 8f its eIHe' eBglBeer sball require a new survey if there is
not a survey of the exact parcel or parcels of grounds to be transferred.

3. The cost of any new surveys required under this section shall' be borne by the person
making the transfer, and the cost and fees shall be the same as for surveys maee hy t&e
CemmissieR of general oyster-planting ground .

4. The application shall be accompanied by a transfer fee of five dollars.

5. ~ eBgiReeRBg effiee ef t&e CeRimissiaD The Commissioner shall return the approved
application for transfer and plat With any correction to the applicant. A copy of the transfer and
plat shall be recorded at the Commissioner's office ef ate CemllHssieB .

6:- Repealed.

+: Slteeld 6. If no application for transfer &e is received by the CemmissieR Commissioner
within eighteen months after the transfer of the highland ownership, the riparian assignment
shall become vacant and open to assignment.

B: Repealed.

§ 28.2--602. Riparian assignments; special terms and conditions.- =RHs seetiea applies The
provisions of this article apply to all Virginia counties and cities &f tile CemHleRwealtB bordering
on bodies of water i .m its oyster-growing areas, except it they shall not ee 8pplieatde apply to
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riparian lands located above the James River BRege bridge in the James River or its tributaries.
In any Virginia county or city ift this CemmeBwealth where more than one-halt acre of ground
per waterfront tract has aeretefere been assigned to a riparian owner, the ground in excess of
one-half acre shall be deemed te Be ground held under a regular lease and assignment, and not
a riparian assignment.

Dis seeBeR, se Iar as die ElUaRBfy eI IaIKl te Be assigRed te aR6 fteHl By ri~ari8R eWBeFS is
eeReemed, sIiaH Ret~ ~ ~JeftliaRlpteR CeURly, But , 6 eI Ctl8IJter 3&4 eI t&e Aets at
l\5Semhly &f l886 aR& 1-884 s&aIl eeaaRHe iR Ieree as .te tl!e eeHBly. For Northhampton County,
however, § 6 of Chapter 254 of the 1883-1884 Acts of Assembly, not this article, shall govern the
quantity of land to be assigned to and held by riparian owners. Nothing Be¥eiR eelNaiaeEl sHU
he eeB5a-eeEl as 8utb:emiag in this article authorizes a rental of a lesser amount per acre than
that provided by law for riparian owners in Northampton County of the land assigned them as
such riparian owners. Nothing in the section which restores to riparian owners in Northampton
County one-fourth of their respeetit}e waterfronts ; suitable for planting oysters, sBaIl Be sa
eeB5L-ueEi as te peffftit permits the owners of waterfronts to compel occupants of the fronts to
remove their oysters from any fourth of the shores, if the residue of the shore is already in the
landowner's possession ; or is unoccupied.

NeHliBg is: tIlis seefieB sBaD Be eeBStn1ed £e ~rer:eat tile ereetiea ~ ripari8R Riparian
landowners ef may erect Wharves, landings, or other structures as otherwise permitted by law.

Drafting Note: Existing § 28.1-108 has been divided into proposed §§ 28.2-600, 28.2-601, and
28.2-602. The assignment fee assessed in. existing § 28.1-44 has been moved to proposed §
28.2-600. The striking of "Commission" and insertion of "Commissioner" in this article reflects
the Commissioner's responsibility for administering the program.

Article 2.

General Oyster-Planting Grounds.

§ 28.1199. 28.2-603. General oyster-planting grounds.- fl-t CRluBEIS eemprisiRg. rl=I1:e residae
at weterH:eBt is: aees& at what Waterfront that is not already assigned or reserved for the
riparian owners, and the residue at die beds of the bays, rivers, and creeks and shores of the
sea etIlef: fHB: tItese wHIH& lying outside the limits of navigation projects adopted and authorized
by the Congress and tb:ese not required for the disposal of materials dredged incident to the
maintenance of such projects, and grounds other than BatuFal public oyster beds, rocks , or
shoals, as defined by law and included in the Baylor survey, may be occupied for the purpose
of planting or propagating oysters tIlereeR , and may be leased by the CemmissieB Commissioner
upon the receipt of a proper application tIlerefer .

~ § 28.2-604. Eligible applicants t prerJ5eBS eI seefieR iaeefileF8ted iR lease .- Application
for assignment of general oyster-planting ground may be made by 0) any resident of the
Commonwealth, er (ii) any county, municipality, or political subdivision of the Commonwealth, or
By (iii) any firm, or corporation chartered under the laws of this Commonwealth for the purpose
of oyster culture and the oyster business provided that at least sixty percent of the stock of any
such corporation must Be is Wholly owned by residents of the Commonwealth eI VirgiRia .

tat § 28.2-605. Application for assignment.- AU applications for assignment of general
oyster-planting grounds shall be made in writing, in duplicate, to the MeriBe Reseurees
Commission. Applications shall be gWee ~rierify considered in the same order in which they are
received, except that no application for any ground then under lease shall be eeB5iElefed valid
for that portion under lease. The application shall state, as nearly as possible, the number of
acres applied for and definite location, with the name of one or more prominent points or
objects adjacent to such ground. It shall be the duty of any resident, finn , or corporation
desiring to obtain a location for planting or propagating oysters to apply to have the location
aseeriaiReEi determined , designated, surveyed , and assigned.

fft § 28.2-606. Posting of notice of applications.- Notice of the application shall be (i)
posted by the Commission for not less than sixty days at the courthouse of the county or city in
which the ground applied for lies, and in at least two or more prominent places in the vicinity
of the ground and sBall ill addioeR, he (it) published at least once a week for four consecutive
weeks in a newspaper of general circulation in that county or city.

ts7 Re~ealed.

t6t § 28.2-607. Survey and marking of ground.- If a protest is not filed in the Commission
office within sixty days after posting of the notice of application, the eIHef eagiBeer &I tile
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MariBe Reseufees CemmissieB Commissioner shall desigaete select a surveyor to survey the
grounds and make a plat in duplicate ef die same . The surveyor shall forward the plat of
survey to the eUiee &f Ute Menae Reseurees CemmissieB Commissioner Ie ~ apPfef:eEl By ae
eagiaeef eI tite Cemmissien . If no protest to the application or surveying of ground is made
gefefe iRe. e§piraB9B ef within thirty days after the plat of survey is recorded in the
Commissioner's office ef tBe MaRDe Res8urees C8RlRlissi8R , the ground applied for shall be
assigned provided that:

~~ tee 1. The application and assignment complies With all applicable provisions of law
and if , in the judgment of the CeIBmissiea it sBaII ee wise Ie d& S& Commissioner the
assignment is in the public interest .

~ 2. All fees, costs, and the annual reatal Ila¥e rent have been paid for the lease of the
ground. The ground shall be marked at the expense of the applicant.

~ ~ CeIBmissieB sBaII preserihe tile met:lieEls aBEl IB6BBef &I marking ey*r plaRBRg
gFeuBd. ~ lessee &f eystef plaBtiRg gJ=euad shall maAi sue& • The grounds etBerwise tIla& shall
be marked in accordance with tfte flIIes aBtl Commission regulations esftihlisileEl By tee
CeB\missiea for marking oyster grounds .

~ § 28.2-608. Application, surveying lee., and recording fee fees .- Any applicant for
general oyster-planting ground or for riparian oyster ground shall pay an application fee of
twenty-five dollars aae ill addiH8B sIlaIl pay te tIte CeRlmissieB 1M &BY ; the Commission's
surveying deBe ~ tBe Cemmissi9B em ameuat eftU6l Ie tile costs including the cost of the survey
and of preparing the original and one copy of 8- the plat tIlefeef.~ a& a5SigBmeBt at:
mutafer, tIte applieaBt stlaD f)8Y ; and the cost of recording each assignment or transfer and plat
in the Commission office. The lee for recording each assignment shall be $1.50. No ground shall
be assigned until all the prescribed fees ,FeseR"ed IleFei& have been paid.

~ § 28.2-609. Restrictions on assigned acreage and applications.- No assignment, except in
the Chesapeake Bay, shall exceed 250 acres. N& An applicant, after having He as mue& as 250
acres of general oyster planting ground assigned to bim, shall agei& malie ap,lieaB8B not apply
for another assignment of oyster grounds within six months from the day his assignment was
recorded and completed 85 Ole staRites lleFeiBafter ,RlTJide . If an assignment is not made
within six months after the expiration of the notice FefiaiFed ~ staNte t& ~ peste& ieF siEy
Gays , the application shall, upon the expiration of six months, lapse and become BQIl aBEl void,
unless the Commissioner allows an extension is allewed ~ ~ C9lftmissieB . IB eases wIteFe
When a protest has been filed with the Commission against the granting of an application, the
application shall not lapse until the Commission has finally acted upon the application.

~ § 28.2,/;10. Restriction on acreage owned or operated.- No person, firIft at: eerpeRltieB
shall own or operate more than 3,000 acres of general oyster planting grounds in the waters of
this Commonwealth other than in the Chesapeake Bay i aBd sIMMII& • If ground in excess of 3,000
acres ~ is acquired By 9ngiel assigsmeat te tIte assigBee, &f lite assigBed te mm &f dI:eIft ~ 8
~ IteItIeF eI sueIt~ gF91:lBd, ef as Ileif &f distrihutee, ~ ~ 4eW;e 9f Bequest; lie ~
tIley sIlaII, BevertBeless, Ila¥e , the person has a right to lawfully hold the ground for aae fiABg
Ute peAed- &I one year and shall have a legal right to assign it. SIteuI& If no assignment ~ is
made within one year tile ~eFplaBBBg gFeuad sa aequired , the, ground in excess of 3,000
acres ; shall revert to the Commonwealth &f V-iFgiBi&, and may be applied for by any person
having a legal right to do so.

~ § 28.2-611. Application for general planting ground in Chesapeake Bay; acreage allowed;
annual rental.- Application for general planting ground in the Chesapeake Bay in waters from
fifteen feet deep or more ill tIet*Il shall be made to the MeAae ReseuFees CemRlissieR
Commissioner . The CeRlRlissi9R Commissioner shall have the right to accept or reject any
application as it Ift8Y deem Best Ief tlle puDHe iBteFeSts; aae tlle Rumaef eE . No more than
5,000 acres Ie may be assigned to any applicant sIlaIl Bet aeeed i;9OO aeres . The assignment
shall not interfere with the established fishing rights ase aey . Any such application, surveying,
and marking shall conform to the law pertaining to oyster-planting grounds. The annual FeBtal
rent per acre in the Chesapeake Bay , ill wateFs Hem fif.teeft ~ eF fR8Fe ill tIepa; shall ~
sueft aR ameuBt pei= aere as be determined by the Commission may desigRate , but in no case
shall be less than seventy-five cents annually per acre.

tHt § 28.2-612. Payment of annual rental; penalty for default.-The applicant shall pay to
the Commission tee annual FeBial lei: sueIl gJ=9uRd at tile nNe rent of &Be 6eHaf:~ eeats $1.50
per acre or any fraction thereof, aftBually. except as provided for the Chesapeake Bay -; and for
bathing ground. Such FeBtal payment shall be due on September 1 of each year after the date of
assignment, aBfl; plus a ten percent penalty if not paid on or before December 5 ; a tea ,eFeeBt
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peBalty sDaD Be aeeee te tile amNIal FeBtal ekarge, aBEl ~ CefRFRissi9B may pFgeeeEl te IeYy 1M
reBtal aBEl peBalty .

~ § 28.2-613. Duration of lease.- Each assignment of general oyster planting ground shall
continue in force for a pefiefl &f twenty years from the date of assignment, unless the
assignment is terminated ill eRe eI tBe lRaBBefS pF9YiEleEl ~ law . New or initial assignments
made after July 1, 1980, shall continue in force for a ten-year term fH teD years • The interest
in such ground s&aH Be e9DSL-ued as a is chattel real.

Upon the death of the renter, testate as to the lease, it shall vest in the named beneficiary
subject to the rights of creditors, if he is a resident of this Commonwealth, proVided that he
files an application for transfer with the Commission within eighteen months after the date of
death. If the named beneficiary is not a resident he shall have eighteen months after the date
of death to transfer the lease to a qualified holder.

Upon the death of the renter, intestate as to the lease, the lease shall De ¥eSteEJ. vest in the
personal representative, H tIiefe is &Be , who shall transfer the lease to a qualified holder within
eighteen months.

If there is no qualification on the renter's estate within one year of his death, the
Commission may within six months thereafter transfer the lease to a qualified holder upon
receipt of a transfer duly executed by all of the lawfUl heirs of the renter lMKIl FesiEleat &Btl
B9RfeSideBt .

If there is no transfer under any of the above, the ground shall become vacant and open to
assignment

Upon expiration of the initial or any subsequent term of the assignment, the Commission
shall, on application of the holder, renew the assignment for an additional ten-year term eI tea
ye&fS • The Commission shall not renew or extend an assignment where there has been neither
significant production of saellftsl1 oysters or clams nor reasonable plantings of slieillisll oysters,
clams or cultch during any portion of the ten..year period immediately prior to the application
for renewal, unless the COmmission finds that there was good cause for the failure to produce or
plant sbeUf.i5I1 oysters, clams or cultch or finds that the assignment is directly related to and
beneficial to the production of oyster-planting grounds immediately adjacent to the assignment

~ Repealed.

~ § 28.2-614. Requiring lessee or transferor to have ground surveyed and plat recorded;
canceling lease for failure of lessee to have survey.-If the eIHeI eBgiBeer &Btl tBe C9RHBissisR
sIteBItl detef"miBe Commissioner determines that in any past assignment of or in any attempt to
transfer oyster ground M wIleR~ is &BY attempt te RBSIer~ gf911Bd , iIHK tIleFe Hs
Bet~ a survey, or a recorded plat, M hea, aeeeptable t& tile Cemmissi9B aB4 wIliM; ill~
9piRieB, does not accurately describe the metes and bounds of the leased ground, the
C91BIBissi9B Commissioner shall require the lessee, the transferor, or both ; to have the ground
surveyed and the plat recorded.

If the lessee fails to order the surveyor resurvey within six months after date of notification
to the lessee or transferor, by certified mail, the Cemmissi9R Commissioner shall cancel the
lease 9& its~ and may accept applications tlteref9F for this ground from the general public.

fl-2et § 28.2-615. Payment of costs for service, etc. ; reqQiFeQ UBder SlllJseetisB~ .-The
cost of the surveys and recording fees required UB6ef: SllbseetioB~ IteFeeE by § 28.2-614 shall
be borne by the lessee or transferor and the cost and fees shall be the same as for surveys
made by the Commission.

fl3* § 28.2-616. Possession gives no preference as to assignment-Any person, Arm 8f
eer,SRlft9B in possession of any general oyster-planting ground which has not been assigned
according to law shall have no preference as to baving it assigned to him ; 9\It ~ . The ground
shall be open to the first applicant. .

tI41- § 28.2-617. Recordation of plat.-The plat and assignment, as soon as practicable after
completion, and after the ground has been assigned to the applicant, shall be filed for record in
the office of the MariBe Res911Fees Commission.

fl&t § 28.2-618. Commonwealth guarantees rights of renter subject to right of fishing.- :te
&BY pe:FS9R, after INMBg e9RlIJlieEl witIl all FeEl1:liremeats, as set fertIt ill~ stamtes Beeessary ie
Ji&Ye gFeUBEI assigReEi t& IHIR; tfte The Commonwealth will shall guarantee to any person who
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has complied with ground assignment requirements the absolute right te tHe reatef to continue
to use and occupy the ground for the term of the lease, subject to:

~ subseetiaR~ &f this seetisR 1. Section 28.24113 ;

-e» Afl8ri8a 2. Riparian rights;

'fet Nte 3. The the right of fishing in waters above the bottoms, provided (i) that no person
exercising the right of fishing shall use any device which is fixed to the bottom, or which, in
any way, interferes with the renter's rights or damages the bottoms, or the oysters planted
thereon, and (ii) that crab pots and gill nets which are not staked to the bottom shall not be
eeRStrued as considered devices which are fixed to the bottom unless the crab pots and gill nets
are used over planted oyster beds in waters of less than four feet at mean low water on the
seaside of Northampton and Accomack Counties; and

~ estahlissed 4. Established fishing stands, but only if the fishing stand license fee is
timely received from the existing licensee of the fishing stand and no new applicant shall have
priority over the oyster lease. However, a fishing stand location; assigned prior to the lease of
the oyster ground ; is te Be eeBSideFed a vested interest ; a chattel real, and is an inheritable
right which may be transferred or assigned whenever the current licensee complies with all
existing laws.

#67 § 28.24119. When leases become vacant.- III &BY -eese where When the Commission
finds that ~ pefSeft i& wItese same Hte lease was ma6e; a lessee is dead; or unknown, and
tBeFe is no one aeQlelly elaimisg claims such property as an heir or assignee eI tile feRRer
lessee , the ground shall become vacant and open to assignment.

~ § 28.2-620. Delinquent ground.-Any ground or area Which becomes delinquent shall be
open and available to be leased, after the following conditions have been eempJied wHIt met :

~ 1. The CamRHssieB must Iie¥e Commissioner has notified the person in writing on or
about September I of that year of the amount of rent due '; ;

2. If the rent becomes delinquent, the Commissioner has mailed a second notice fRtiSt Be
mailed by certified mail on or about June 1 of the following year '; ; and

~ II tee 3. The person holding the lease does not pay all rents and penalties due on or
before June 30 of the following year tile 8SSigBmeBt sBaD teFfRiaate .

'fet Repealed.

~ § 28.24121. Effect of proposal for navigation project.-~ aBEl aIteF tee Gate eft
wIHe& When the Commissioner &f MeAse Reseurees receives information te tile eIfeei~ wWl
~ te a Sfleeified s&-'ligaties imf)Fe!lemest f)Fejeet, that the Secretary of the Army has been
authorized by congressional action to eause conduct a survey te Be made on ~ sae& a
specified navigation improvement project, the Commissioner shall obtain the consent and
approval of the Governor before leasing any public oyster-planting grounds which may be
required for dredging operations or spoil disposal areas in connection with the project. If after
the completion of the survey and a submission of the Distriet EBgiBeefS' district engineers'
report tBeFees to the Chief of Engineers, United States Army, the proposed navigation
improvement project is not authorized, the affected ground will again become available for lease
and assignment.

Nothing in !Be age¥e this section shall prohibit the renewal of any lease already in existence
at the time the Commissioner receives information as to the authorization of a survey ; as set
aut age¥e .

fJ:9t § 28.2-622. Consolidation of lease.-Upon written request by a leaseholder the
Commission may consolidate into one lease contiguous leases held by the same leaseholder. The
consolidation, upon approval by the Commission, shall be considered a new lease.

Drafting Note: Existing § 28.1-603 is divided into proposed §§ 28.2-603 through 28.2-622 with
minor revisions in language. References to the chief engineer have been stricken since the term
was eliminated from this title in 1984. The assignment fee assessed in existing § 28.1-44 has been
moved to proposed § 28.2-608. References to shellfish in proposed § 28.2-613 have been stricken
and oysters and "clams" inserted to clarify that only oysters and clams are harvested from these
planting grounds.
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Article 3.

Assignment, Transfer, Condemnation; Other Grounds.

§ 28.1 199.1. 28.2-623. Excusing rent payment on condemned oyster grounds in the Lynnhaven
River and tributaries.-Whenever leased oyster ground in the Lynnhaven River and its tributaries
has been 'cendemned by the Commissioner of the State Department of Health for not less than
180 consecutive days, other than regular seasonal condemnation, the lessee, after prior written
notice to the Commission, may eIeet choose not to pay the rent on the condemned acreage for
the year immediately following the year in which the one hundred eightieth day of
condemnation occurs. This eleeaea choice may continue until the condemnation is terminated.
PFeyided, l1eWe'fo'eF, teat However, if the lessee tW&iIs aimself eI YHs seefte& makes such a
choice, (i) oysters or clams shall not be taken from such leased area by the lessee for any
reason during the condemnation period; (ii) the lease shall continue to run ; and (iii) the lessee
may renew the lease as provided by law; &Btl ~Fe!JideEl fl:IrtBeF, tIlat tile MeADe ResellFees
CeIBIBissie8 however, the Commissioner may not make a new lease assignment or transfer an
existing lease that lies wholly or partially within a condemned area unless SQe& the applicant
executes a release that he will not exercise his rights under this section for the duration of the
lease.

Drafting Note: No change in the law.

§ 28.1 Ill. 28.2-624. Natuml Public rocks, etc., not to be used or staked off; penalty .-It
sBaIl ~ is unlawful for any person to stake ill m: , use , 9F eeaBBlle te use or occupy for the
purpose of propagating or planting oysters or shells any aaQlF&I public oyster bed, rock, or shoal,
as ElefiBed 8¥ laW; or any bottom which has not been assigned to him aeeeFEliag te WN , or any
public clamming eF seallepi8g grounds which have been set aside as such. The iBSPeeter officer
for that district or any. other officer of the MeriBe Researees Commission ; shall require any
such person to remove all stakes, watchhouses, or other obstructions from the B8W:F&l public
beds, rocks, or shoals or from any bottom which has not been assigned to him aeeeFEliBg t& Iawt
IeHu£e . The failure of any person to remove such stakes or other obstructions within ten days
of receiving the written notice ift '#.i'f'itiag is Feeei-:eEl &y said: peFSeft sIiaa eeBSBtute is a separate
and additional unlawful act and Violation of this title &I tile bede eI ¥iFgi8ia, aa& Ole section.
The stakes or other obstructions sball be removed by the i8SJleaer 9F~ officer ef tile
Cemmissie8 at the cost of the' person unlawfully placing or baving placed sai& the stakes or
other obstructions.

A violation of this section is a Qass 3 misdemeanor.

Drafting Note: The reference to scalloping grounds is stricken since they are nonexistent. A
penalty provision has been added.

§ 38.1112 28.2-625 . Transfer or assignment.-A person holding a ¥aftd. an existing lease of
oyster-planting ground ; may transfer ; or assign all or any part of the lease to another under
the following conditions and provisions:

fJ:7 1. The transfer or assignment may be made only to a resident of the Commonwealth ef
Vif'gi&ia , or a firm ; or corporation authorized by tile laws ef tIHs CemlBenwealtB Virginia laws
to occupy and hold oyster-planting ground.

~ 2. The application for transfer or assignment shall be in the form prescribed by the
CeIBIBissie8 Commissioner and shall be filed with the Commission.

tat 3. The GemRiissieB &F its eIHel eagiBeeF Commissioner shall require a new survey if
~ is Bet a no survey exists of the exact parcel or parcels of grounds to be transferred or
assigned.

fft 4. The cost of any new surveys required under this section shall be borne by the person
making the transfer, and the cost and fees shall be the same as for surveys made by the
CemlBissieB Commissioner .

t5t 5. The application shall be accompanied by the transfer fee of five dollars if the parcel
or parcels are ten acres or less iB area and ten dollars if the parcel or parcels are more than
ten acres iB area .

f6t 6. The eagiaeeriag ef.fiee &f the CemmissieB Commissioner shall record in his office the
application for transfer or assignment with any correction or new plat if IB8Y deem he deems
necessary iB the efHee ef tee ManRe ReseBFees CemmissieR .

60



f11. 7. The transfer or assignment shall constitute a new lease of the tract or parcel assigned
and eI tee FemaiBdeF 6f ealaBee, if &By; ef tee any ground remaining under the old lease.

~ Re,ealed.

Drafting Note: Language has been inserted to clarify that the Commissioner rather than the
Commission is responsible for administering the leasing program.

§ 28.1 113. 28.2-626. Refund of rent paid under mistake.-Whenever it is made t& a"ear ~
tile ManBe Reseuf'ees CemmissieB, .By satisfaetory elJidesse, the Commissioner finds that aBf a
person has ;~ melEe eI law &f met, mistakenly paid to the Commonwealth any sam &f
S\HRS e# money ; that he tBe& &Btl t&eFe Bet IteiBg is not legally obligated to pay tile same , the
CommissieB, H eI iRe spiBieD tAat justiee 59 FequiFeS, Commissioner may refund the same money
. All amounts refunded under this section shall be paid out of the then current appropriations
made for the Commissioner's use ef tBe CemmissieB .

Drafting Note: Language has been inserted to clarify that the Commissioner rather than the
Commission is responsible for administering the program.

§ 28.1 114. 28.2-627. Relief from rent-The MariRe Reseurees Cemmi5&ieB Commissioner may
forgive ground rent for oyster leases in any area declared a disaster area for oyster culture. A
disaster area may be declared when any natural or mall made manmade condition arises which
precludes satisfactory culture of oysters in that area. Such declaration for an area shall be made
by the MariRe ReseuFees CeRHBissieB Commissioner upon the advice of the Director of the
Virginia Institute of Marine Science on or before ~ fifst day e# July 1 of each year, and
ground rent due and payable in September following such declaration may be forgiven for the
ensuing tax year aRe sueft . Such relief may continue until the MeriRe Res81u=ees CemmissieB
Commissioner with the approval of the Virginia Institute of Marine Science sBaIl deelere
declares the area again productive.

Drafting Note: Changes reflect the Commissioner's administrative responsibilities.

§ 38.1116. 28.2-628. Condemnation of oyster bottoms and grounds.-Tbe Department of
Transportation ;- and any county, city , or town shall have the .right by eminent domain, to
acquire any right or interest, partial or complete, in and to any oyster bottoms, oyster-planting
grounds , or interest therein tIiat it 4eems necessary for the purpose of such Department or
county, city, or town ; FespediQely . The procedure in such cases shall conform ; mutatis
RNHaadis, to the provisions of Article 7 (§ 33.1-89 et seq.) of Chapter 1 of Title 33.1 &f tile Gede
&f ~ relating to the exercise of the right of eminent domain by the State Department of
Transportation in acquiring lands for highway purposes.

The Department of Conservation and Recreation shall have the same right of eminent
domain against the same properties as eBOiBed ageYe previously described , where the purpose
of the condemnation is to provide for a navigational improvement benefiting a& area ef tee
CeRlRleftWe&l~ eF ~ wBeIe the Commonwealth and not limited to purposes of any particular
county, city , or town.

Drafting Note: No change in the law.

§ 28.1116. 28.2-629. Rights of owner to waters within lawful survey.- ~ If any creek, cove
, or inlet within the jurisdiction of this Commonwealth melEes nows into or runs through the
lands of any person, is less than 100 yards in width at mean low water , and is comprised
within the limits of his lawful survey, as defined in §~ 28.2·1202 , such person or other
laWful occupant shall have the exclusive right to use SQe& the creek, cove , or inlet for sowing
or planting oysters or other shellfish t 'f'8r: iEleEl, beVleTJeF. tBat . However, in the County of
Mathews_ the owners or lawful occupants of land on both sides of any creek, cove, or inlet,
except Hom Harbor, Winter Harbor, and Milford Haven, suitable for the planting of oysters,
above the point where such creek, cove, or inlet is 100 yards in width, shall have the exclusive
right to use such creek, cove, or inlet for planting oysters ~ereia, the . The right of the owners
or occupants of land on the opposite sides of such creek, cove , or inlet te~ extends to
the middle of the channel ; wlleFeQer tAet may Be If'em time te time .

-AA- ~ CemmissieB SIlaD; te ~ eJHeRl ~f8eHeeble, ift IeesiBg eyster ~laBHag greuad ffi
\ViBter Hamer give prief'ity te~ eligible a{lplieaBt:s wile were, geIeFe JWy l,~ users &f
gFeuads ill Wi&£eE HaFbeF, aBQ W8e 8f)pIy #ef assignment wHIliB BiBety days ef Ju.Iy l,~

Drafting Note: Subsection (b) is stricken since it is obsolete.
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, 28.1 117. Repealed By Aeis me, e:~

§ 28.1118. 28.2-630. Rights of riparian owners to build bulkhead or wharf.-All assignments
or leases of oyster grounds under this chapter shall be subject to the rights vested in riparian
claimants under, 28.1 198 Article 1 (§ 28.2-600 et seq.) of this chapter and also te tBis ,revise
&ftd to tne. following condition , Bamely : That any landowner desiring Who desires to erect a
bulkhead or wharf in front of his property or to open a channel t& FeaeIl wateI= eI Bavigahle
detKft ef the elieBBel 9f t&e stream, ef Ief~ 'liFfJeseS , and who is not already a lessee or
riparian holder of suitable bottoms for that purpose, shall Iia¥e iRe FigM te give the lessee or
other holder of oyster grounds in front of his property twelve months' notice of such intention;
and upon the expiration of that time, the rights of the lessee or holder of so much of sueft the
oyster grounds as shaH he are reasonably needed for fhe building ef. the bulkhead &f , wharf ,
or channel shall cease ; but if SHe& . II the bulkhead, wharf , or channel t:.e has not commenced
as specified in sueft tbe notice within three months after sueD- the oyster grounds sJ1aD. Be were
vacated, tlle& the former lessee or holder eI sueft~ greQBes shall have the right to resume
possession of sueft the oyster grounds as he may IHWe has vacated in favor of such landowners,
subject to the provisions of this chapter , tlFfwided f.uAiler that a&yeoe . Any person constructing
a channel under tlFavisiea ef ~ this section shall compensate the lessee of any eysteF sIleFe 9F
oyster grounds for all losses or damages resaltiBg tIlerete including the value of the ground
taken for the construction of the channel &Btl the . The lessee shall have recourse under action
of the law in the court of the proper jurisdiction of the Commonwealth of Virginia to recover
saW damages.

Drafting Note: No change in the law.

§ i8.1U9. 28.2-631. Cfella8 Grounds for clams.- All The prOVISIOns in this HtIe chapter
referring or relating to the leasing of oyster grounds sIlall aIs& include the right of the
CemRlissieB Commissioner to lease grounds for ae pQ~ese ef planting, growing, storing ~ and
harvesting clams. The CeRlmissieR Commissioner may use the same application and assignment
forms and procedures for leasing gfeHR8 grounds for the pllrpese ef. producing clams as
provided for leasing grounds for the JJll~ese eI producing oysters.

Drafting Note: The stricken language reflects the Commissioner's responsibility to administer
the oyster-and clam-planting grounds.

§ 28.1 162. 28.2-632. Public clamming ef seallepiag grounds.-Any ground in the waters of
this Commonwealth not assigned to anyone for planting or bathing purposes may be, on
application of 29 twenty or more citizens to the~ iBSPeeter ef officer assigned to the
district in which the land lies, laid off and designated as public clamming er seallepiBg grounds;
or the MaRRe Reseuf=ees Cemmissiea Commissioner may do so without such petition if ill its
jQsgmeBt it is spedieRt , provided in its his opinion no oyster interests will suffer thereby and
the clams er sealleps are of sufficient quantity for a person to realize at least 225 clams or
$1.50 per day catching and taking clams 8f seaUeps from such ground j aae, if . If the ground is
laid 9ft, the CemRlissieB Commissioner shall IteYe designate by stakes the metes and bounds of
such ground aeeQF&tely desigaated By pF9IJeF aDd suitable smI£es; and also have a plat made eI
tile same , to be recorded in the clerk's office of the county wllef=eiR where the ground lies r aD
. All cost of surveying, platting , and recording te Be shall be paid by the ap,lieaBts; aB& sue&
applicant. Such ground shall be set apart and remain as a public clamming ef sealle,iag ground
for the common use of the citizens of tIlis state Virginia for so long as the Cemmissiea may
deem Best Commissioner determines , and shall not be assigned to anyone during such period.

Drafting Note: References to public scalloping ground have been stricken since there are no
public scalloping grounds.

§ 28.1 118.1. 28.2-633. Bathing grounds; assignment; rental.-Any person desiring to obtain a
location for bathing grounds shall apply to the CemRlis&i9R Commissioner to have Ilis the
location designated, surveyed , and assigned fer tile ,u~ese aferesaid, aR& fer tile gFeuBd s&all
pay aft . An annual rental fee of seYeIl 6ellafs aBEl fifty eeBts $7.50 per acre shall be charged
for obtaining such a location . The cost for the assignment of bathing grounds shall be three
dollars. Any such application, surveying, assigning , and marking shall conform to the law
pertaining to oyster-planting grounds. A&y lieese sa gmBted Such licenses shall be for public or
commercial bathing grounds fer~ * eemmereial use only.

Sftetikl If any lessee of bathing ground ~ has his ground or any portion thereof
resurveyed or sIleuIEl- it he reassigfl reassigns any or all of the ground, the resurvey or
reassignment shall not be eenstrned te Be considered a twenty-year renewal of his lease, or as a
new assignment of the ground, but shall be deemed te Be a continuation of the original
assignment, SUbject to all the limitations and conditions under which the ground was originally

62



assigned.

The lessee of any bathing ground, the rent of which is to be paid to the following September
of any year, may abandon his holdings at any time without being liable for the payment of the
rent for the following year, provided he notifies ~ iBsfleeteF. Eleputy inspeeteF an officer or the
CemmissieB Commissioner in Writing of his intention sa to do so before September 1. This
notice, when received by the iBSf)eeteF &F~ iRSpeeter officer • shall be immediately
forwarded by the iBSpeeteF 91=~ inspeeteF him to the office of the Commissioner.

Drafting Note: The assignment charge in existing § 28.1-44 has been moved to this section.

Article 4.

Restrictions.

§ 28.1 122. 28.2-634. Nonresidents Bet te take &f f)klRt eysteFS, ~ .. taking, planting oysters
prohibited; penalty .-If any person other than a resident eI ~ StiNe , as defined in~ aRieIe
§ 28.2..200 , sIl&II take &F eaie& takes or catches Iisft &F sllellfisli ; oysters, clams, or other
mollusks in any of the waters of this Siale; Commonwealth, or in any of the waters under the
Commonwealth's jurisdiction eI iIHs State , for market or profit, &F if he is guilty of a Class 1
misdemeanor. If any person other than a resident ef tIHs~ , as defined in § 28.2-200, or a
corporation authorized By law to occupy and hold oyster-planting grounds, FeBt rents any
oyster..planting grounds ; or pIaBt sllellfisll plants oysters, clams, or other mollusks in any of the
waters of the State; Commonwealth, or waters under the Commonwealth's junsdlctton ef tBe
State , he sIlaIl Be is guilty of a Class 1 misdemeanor, and such rental, lease or assignment sBaIl
Be is void. Wgefe tile peaally is iseuITed By t=eaSeft ef ~ ElefeBdaat geiRg a BeRresideBt, tee
eHFdeR &f J)Feef as t& IHs resiEleaee sIlaa Be eft IHm, flF8Jlised t&is . The burden of proof of
residency under this section is the defendant's. This section shall not apply to any oyster-planting
ground against which foreclosure proceedings have been instituted or title to which is acquired
hy fe8S8& because of the lessee's death &f tee lessee; aM previded fHAlieF ~ aftY . Any
property interest te tHIe so acquired~ tfiis Pf9Visi8B shall not extend fer a peRe& eI IB6Fe
longer than twelve months from the time the title vests.

Drafting Note: The references to fish are stricken since they are inaccurate. The intent of
this is to prohibit nonresidents from harvesting mollusks not fish. The references to shellfish are
stricken since nonresidents are permitted to take crabs. Since shellfish has been defined to
include crabs as well as mollusks, for purposes of this section it is necessary to make a
distinction between crabs and mollusks such as oysters and clams.

§ 28.1 123. 28.2-635. Cifi25ess Residents not to be iaterested associated with nonresident.- II
8Bf~ ef. 'liFgiaia stleIl Any resident who is associated for market or profit Be e8aeemed &F
iRtefeSled with any pefS9ft Bet a resideRt tBeFeef nonresident in taking or catching s~eUfisb:

oysters, clams, or other mollusks in any of the waters of the Commonwealth, or in waters under
the jurisdiction of the Commonwealth, or in planting oysters , clams or other saellfisb: taeFeia
mollusks , or sIlaa who knowingly peffBH participates with any peFSeB, Bet a Fesiseat el
ViFgiBHl, t& eRgage nonresident in any such business in his name for market or profit, Be st!aIl
Be is guilty of a Class 1 misdemeanor t 9lIl tIte . The residence restrictions as t& Fesieeaee in
this section shall not prevent a resident from owning stock in a corporation in which
nonresidents are stockholders, if such corporation is authorized by law to occupy oyster-planting
grounds.

Drafting Note: As in § 28.2-634, it is necessary to make a distinction between shellfish and
oysters, clams, and other mollusks.

; 28.1 126. Re,eeleEl By Ae£s~ 'Eo:~

§ ~l44: 28.2-636. Leasing of certain bottoms in Rappahannock River prohibited.-No part
of the bottom of the Rappahannock River, lying in or near the center of SlIeR- the river '; and
running from the mouth of the river to and including Morattico bar, which is DeW designated on
the Baylor survey and resurveys tAeFeef as assignable bottom '; and wffiel:l is commonly known
as "deep water planting grounds," sBeH Be s\l&jeet ie lease 9F assigameBt, aae S\le& may be
leased or assigned. The bottom is declared to be a part of the public oyster beds and rocks of
sue& fi¥eI: the Rappahannock River.

Drafting Note: No change in the law.

; 28.1 148. Meuth &f Reppea8RBeek &WeF sefiaee. WaeBever tfte mootft el tee
RalipallaRR8ek IQ.veF is HSeEl 1ft +HIe~ ef tfte bade it st!aIl meaD; BegiRRiBg 9B the~ e6ge
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eI a eoaerete hreakYlater loeateEl e& ~ eJitreme eastfRost f*Hi* &f Stiagray PeH*; MidElleseK
CeURty, desigaatee as peiRt~ said peif* is locates ift J.ifte wHft tIte B&Ft& siEIe aBEl 98:3 reel
Hem the Bertlieast eefBeF el a p&Feft ElwelliBg ewaee ~ William &- MyeFS; tBeRee~ iH-S? ~
east (magaetie),~ leet (appreximately), te a pipe ElesigaateEl as peiBt ~ leeatetl ell tile
ext:Peme eastmest~ el Wiadmill PeHH; LaReaster CeuRty. ±tis area is te iBelude aH eI tIte
RapP8il8RBeek RWer aBe Hs trihumries~ as set eut ift , 28.1 83, Gede el VirgiRia.

Drafting Note: This section is stricken and moved to the subtitle definitions (proposed §
28.2-200).

, 28.1 144.1. Temperary restrietiens 6ft tBe leasiBg el eertaia eystef: greuBds ift tile
Ciles8peake Bay. Except as t& applications f&t: leases peRsiBg eB .Jaauery !; 19+8; fef: a
OBe year peFie& hegiBBiBg 9&~ +;~ tBe CemmissiaR sBall Bet lease er assign &BY part el
Hie bettem at tBat area el tee CliesalJeake Bay, Im&w9 as Baek Rivef:.; wftieIl. is eeaBga9US m iRe
GiBes el Pequesea aBii Hamptea aBe ¥&rlE CeuRty, if tee Cemmissiea fiBds tIw* sueft paR el tile
bettem &I tBat area Bas Ret geeft IeaseEI er assigRed siBee JaBuary -I-;~ &BEl is eUFFeBYY
pF9dueiag eysteFS. N& alJJ'lieatieR Ier a lease er assigRmeRt e# sueIl- ~ettem sHll lapse as
J'F9l'Jided Ief: ift , 28.1 199 ~ iHltiJ. Diftei¥ tIays after tile eXf)iraties ef tee J'rehieitieB ee&taiBeEl
bereis.

Drafting Note: This section is repealed since the time of the temporary restriction has
lapsed.

§ 28.1145 28.2-637 . Leasing &I certain bottoms in James River prohibited.-The MariDe
Resources CemmissieD Commissioner shall Ila¥e R&~ 1& not lease any oyster bottom in the
James River; ageYe tile :James~ Bridge , west of the James River Bridge, BEK tlterete'8re
leases, aBEl DeOling I1eFeift eeJHaiBed S1l&H apply te &BY reBewal ef . Sucb a probibition shall not
affect existing leases or their renewal.

Drafting Note: No change in the law.

§ 28.1 147. 28.2-638. Authority of Governor to authorize dredging of channel in navigable
waters.- ~ tee t9£feftt tMt When the approval, consent , or authorization of the Commonwealth
is necessary or expedient for any person ; firm;- eOFfoPatiea, asseeiatieB 91= ge,.teAllBeat; er lei:
aey: ageRey el 8Bf ef= all ef tee feregeing, er &BY eembiB6BeS titepee#, to dredge a channel of
any navigable stream, the bed of Which is owned by the Commonwealth, for the purpose of
deepening, widening , or relocating such channel and making .related improvements, the
Governor is aatlteFi2ed may, on behalf of the Commonwealth , te grant such approval r eeBSeBt
er autftef'4mB8D upon such terms and conditions as he deems appropriate after the receipt By
ftim of advisory reports from the Virginia Institute of Marine Science, the State Water Control
Board, the MaRDe R:eseufees Commission, the Board of Game and Inland Fisheries, the Director
of the Department of Conservation and Recreation, the Director of the Department of Historic
Resources, the State Port Authority , and the Commonwealth Transportation Board.

Drafting Note: No change in the law.

§ 28.1 149 28.2-639 . Certain aamral public oyster rocks in Rappahannock River.- All &f
Russ' Rock and Little carter's Rock are declared to be Datural public oyster rocks, beds , and
shoals and unassignable to any person for private use, in the same manner and to the same
extent as if the same rocks, beds, and shoals had been embraeed within the original Baylor
survey t aa& tBe CeJllfBissieBer ef MariRe Reseurees is hereby directeEi as seoo as praetieable te
Ilave sueR- BaturaI 9fSteF Peele;; IH!&s aBEl sIieaJ5 JJF9,eriy aBfI aeeliFately sllfVeyed aBfI a plat ef
ate SUFYe¥ reeeFdeEl ift the eIeFIFs emee &I RiellmeaEi aa& &sa CeuBties. De eJij3eRSe &f
makiag sue& SUF\leys aBEl recersiBg fJl.e tHat te &e f)8i6 By ~ Cemmissieaer EMIt e# Ole geaeral
9fSteF IllBds &f tee Siate; aRe sue& aatuml 9fSteF F&eE;;~ aBEl sIleaIs sMIl ileBee#eF'tll Be
exempt Hem assigameftt te ~ pePS9B .

Drafting Note: The language requiring surveying and platting of this area is stricken since
these tasks have been accomplished.

§ 28.1169 28.2-640 . Declaring certain grounds in Mobjack Bay Ramral public oyster
rocks.-The following grounds in Mobjack Bay, in the County of Gloucester, to wit: First, a lot of
oyster-planting ground containing 218.75 acres surveyed by Fred E. Reudiger, civil engineer, and
assigned to F. W. Darling by George B. Taliaferro, oyster inspector, by an assignment recorded
in oyster plat book number 4, page 31 in the clerk's office of Gloucester County, Virginia;
second , those portions of a lot of oyster ground surveyed by Fred E. Reudiger, civil engineer,
and assigned to J. Weymouth by George B. Taliaferro, oyster inspector, by his assignment
recorded in oyster plat book number 4, page 35 in the clerk's office of Gloucester County,
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Virginia, and a lot of oyster ground surveyed by Fred E. Reudiger, civil engineer, and assigned
to S. J. Watson by George B. Taliaferro, oyster inspector, by an assignment recorded in oyster
plat book number 4, page 31, in the clerk's office of Gloucester County, Virginia, which 2
portions of the 2 plats adjoin the 218.75·acre lot of oyster ground above described, which was
assigned to F. W. Darling and which portions are cut off from the residue of the Weymouth and
Watson lots of oyster ground above described, by a line beginning where the boundary of J.
Weymouth's ground, Which runs north 47°, 32' east, 78.61 chains, intersects the boundary of F.
W. DaFliag Darling's ground, which runs south 42° east, 30 chains, and from this point of
intersection running south 42° east, until it intersects with the line of S. J. Watson's ground,
which runs south 51°, 26' west 113.79 chains (these portions of the Weymouth and Watson lots of
oyster ground are cut off by the boundary line kereiai:)efere previously described without regard
to acreage tbereaf ; the acreage is estimated not to exceed 50 acres), sBall De regarded,
seemed, aR& talreft t& Be aawml are declared public oyster rocks, beds , and shoals as flHIy 8ftEl
efleeta811y t& all iMeRts aBEl: pllr,ases as if the same had originally been included within the
limits and boundaries of the Baylor survey of the Bamral public rocks, beds, and shoals in the
waters of the Commonwealth, and SUbject in all respects to the laws of the State Commonwealth
in relation to aaQiFal public oyster rocks, beds , and shoals, and the taking of oysters titefeH=91B,
9Qt . Such grounds shall be subject, also, to the existing rights of any lessees 91 Slle& greUBEl, H
iIteFe lJe aay Slleft FigM .

Drafting Note: No change in the law.

§ 28.1 161 28.2..(141 . Declaring certain areas in Hill's Bay, Mathews County, as Batarel public
oyster rocks, beds , and shoals.-The following ground in Hill's Bay on the west side of Gwynn's
Island, Mathews County, contained within the following boundaries is Reresy declared to be
BMaral public oyster rocks, beds , and shoals and unassignable to any person for private use:
Beginning at corner No.8, Public Ground No. 5 of Mathews County; thence along Public Ground
line to comers Nos. 9, 10, 11, 12, 13 , and 14 in a northeasterly direction; thence a due east
course to the low-water mark on the west side of Gwynn's Island; thence following the meanders
of the low-tide line in a southwesterly direction to comer No. 5 of J. R. Forrest's oyster lease of
2.01 acres; thence following said oyster lease in a westerly direction to comer No. 4 of said
lease; thence in a westerly direction to the point of beginning. The oyster lease of O. V.
Sparrow's 10.51 acres, near Cherry Point, is beresy excluded from the previously described area
BePei& EleseFii:)ed .

Drafting Note: No change in the law.

§ 28.1152 28.2..(142 . Declaring certain other areas in Hill's Bay, Mathews County, as BatuFaI
public oyster rocks, beds , and shoals.-The following ground in Hill's Bay, Mathews County,
contained within the following boundaries is ilereey declared to be RatuFaI public oyster rocks,
beds , and shoals and unassignable to any person for private use.

The point of beginning is located at the low-tide line on the west side of the Gwynn's Island
Bridge, said bridge connecting the mainland and Gwynn's Island; thence following the west
right-ot-way of said Gwynn's Island Bridge to a point on the south side of Public Ground No.5,
Mathews County; thence along the south side of Public Ground NO.5 in a southwest direction to
Public Ground comer No.2; thence in a generally west direction along said PUblic Ground
comer No.3; thence in a generally northwest direction along said Public Ground to Public
Ground comer No.4; thence in a generally northwest direction along said Public Ground to
Public Ground comer No.5; thence in a generally northwest direction on the west side of Public
Ground No. 5 to a point; thence in a northwest direction along the south side of C. M. Forrest's
4.IO-acre oyster ground lease to a point; thence in a northwesterly direction along the southwest
side of J. E. Forrest's lO.17.acre oyster ground lease to a point; thence in an easterly direction
along the northern side of J. E. Forrest's 10.17·acre oyster ground lease to a point on the south
side of Public Ground No.5, Mathews County; thence in a northwesterly direction along the
south side of Public Ground No. 5 to Public Ground corner No.6; thence in a generally north
direction along the western side of said Public Ground No. 5 to PUblic Ground corner No.5;
thence in a northerly direction along said PUblic Ground to PUblic Ground corner No.4; thence
in a northerly direction along the west side of Public Ground No. 5 to a point; thence follOWing
the south edge of Shelton Rowe's, Julian Rowe's and Robert Callis's oyster ground lease of 100
acres in a generally west direction to a point, said point being due north of survey station
"Burton," located on Burton's Point to low-tide line; thence following the low-tide line in a
generally southeasterly direction to the west side of the mouth of Queen's Creek; thence in a
southeasterly direction across the mouth of Queen's Creek to a point; thence along the low-tide
line in a generally easterly direction to the point of beginning.

Drafting Note: No change in the law.
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§ ;18.1 153 28.2-643 . Declaring certain areas in Chesapeake Bay, Mathews County, as Datuml
public oyster rocks, beds , and shoals.-The following ground in Chesapeake Bay, Mathews
County, contained within the following boundaries is aeFeey declared to be Datuml public oyster
rocks, beds , and shoals and unassignable to any person for private use.

Beginning, as a point of reference, at survey station "Sand," located near the south end of
Gwynn's Island; thence due east to the low-water mark on the east side of Gwynn's Island to the
true point of beginning; thence due east along the south end of Gwynn's Island; thence due east
to the low-water mark on the east Public Ground No.6, Mathews County; thence following the
west side of Public Ground No.6, Mathews County, in a northerly direction to Public Ground
corner No.8; thence following said Public Ground in a northerly direction to Public Ground
corner No.7; thence following said Public Ground in a northerly direction to Public Ground
corner No.6; thence in a northerly direction, following said Public Ground to Public Ground
corner No.5; thence in a northerly direction following said Public Ground to Public Ground
corner No.4; thence in a northerly direction following said Public Ground to Public Ground
corner No.3; thence in a generally west direction following the south side of Public Ground No.
6 to Public Ground comer No.2; thence in a generally westerly direction following said Public
Ground to Public Ground comer No.1; thence in a southwesterly direction to the intersection of
Public Ground No.5, Mathews County; thence following the northeast side of Public Ground No.
5 in a southeasterly direction to the low-tide line at Cherry Point on the north side of Gwynn's
Island; thence following the low tide on the north side of Gwynn's Island to a point; thence
following the low-tide line on the east side of Gwynn's Island in a southerly direction to the true
point of beginning.

Drafting Note: No change in the law.

§ 28.1 154 28.2-644 . Declaring certain areas near Hole in the Wall, in Mathews County, as
Ratuml public oyster rocks, beds, and shoals.-The following ground near Hole in the Wall,
Mathews County, contained within the following boundaries is Ilet=eey declared to be aatuFaI
public oyster rocks, beds , and shoals and unassignable to any person for private use:

1. Beginning at Virginia Marine Resources Commission's survey Station Marsh, located in the
marsh on the south side of~ Hole in the Wall; thence in a northeasterly direction to comer
No.3 of carroll Lee Forrest and Vernon Rowe, Junior's, oyster lease of 13.02 acres ;- ; thence in
a northwesterly direction along said lease to comer No.2; thence along the east side of R.
Herbert Callis' lease of 6.69 acres to comer No.3 of said lease; thence along the north side of
said lease in a westerly direction to comer No.2, said comer No. 2 in on line of Public Ground
No.7, Mathews County; thence in a northerly direction to Public Ground comer No. 11; thence
in a northwesterly direction along Public Ground line to a point opposite comers Nos. 8 and 9
of Maywood L. Callis' 24.69 acres; thence in a northeasterly direction to comer No.9 of said
lease; tbence to comer No. 10 of said lease; thence in a northeasterly direction to Virginia
Marine Resources Commission's survey Station Sand; thence in a due east course to the
intersection of Public Ground No.6, Mathews County; thence following along west side of said
Public Ground in a southeasterly direction to a point due east of Station Marsh; thence due west
to Station Marsh, or point of beginning.

2. Beginning at the northeast comer of. Haufler's survey No. 6565; thence in an easterly
direction along the line of Milford Haven to a point which is on Public Ground No.7; thence in
a southerly direction along the boundary line of Public Ground No. 7 to a point; thence due
west to a point which is the southeastern comer of Callis Ground No. 7222; thence in a
northerly direction along Callis Ground No. 7222 and Callis Ground No. 10447 to a point where
the eastern boundary of Callis Ground No. 10447 intersects the eastern boundary of Hauner's
Ground No. 6565; thence in a northerly direction to the point of beginning.

Drafting Note: No change in the law.

§ 28.1166 28.2-645 . Declaring certain areas in Pocomoke Sound, Accomack County, as
BtNuf&l pUblic oyster rocks, beds , and shoals.-The following area in Pocomoke Sound,
Accomack County, contained within the following boundaries is Ilefehy declared to be RataPal
public oyster rocks, beds , and shoals and unassignable to any person for private use:

Beginning at a point on the low-water mark on the north end of Saxis Island, said point
being due south from the low-water mark and marked by a concrete marker designated as
survey point "B" on a map of Pocomoke Sound; thence from the true point of beginning at low
water following in a southwesterly direction the low-water mark on the northwest side of saxis
Island to a point, said point being the northeast side of Starling Creek; thence southwesterly
across the mouth of Starling Creek to a point; thence following the low-water mark in a
southwesterly direction to a point i said peiBt geiBg on the northeast side of the mouth of
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Fishing Creek; thence in a generally westerly direction across the mouth of Fishing Creek to a
point; thence following the low-water mark around Drum Bay to a point ; sai& p&HN geHtg due
north of a concrete survey marker named "Drum"; thence due north to Public Ground No. 11;
thence easterly to Public Ground comer No. 13; thence southeasterly to Public Ground comer
No. 14; thence easterly to Public Ground comer No. 15; thence southeasterly to Public Ground
corner No. 16; thence easterly to Public Ground corner No. 17; thence northeasterly to Public
Ground comer No. 18; thence northwesterly to Public Ground corner No. 19; thence
northeasterly to Public Ground comer No.1; thence in a northerly direction to Public Ground
comer No. 14 of Public Ground No.9; thence northerly to Public Ground comer No. 15; thence
northeasterly to Public Ground comer No. 16; thence northeasterly toward Public Ground comer
No. 17 to a point i sai& peiftt heiRg due north to the true point of beginning; thence due south to
the point of beginning.

Pr8rJfded, sower/er, ~ However, nothing in this section shall Be eenstnleEi as fJrellieiaag
prohibit the assignment of a portion of such area to riparian owners under tBe fJrevisieRS &I ,
28.1198 el tfle QHIe ViFgiBia Article I (§ 28.2-600 et seq.) of this chapter.

Drafting Note: No change in the law.

§ 28.1166 28.2-646 . Declaring certain areas in Piankatank River near Stove Point, Middlesex
County, as B&t\lfBl public oyster rocks, beds , and shoals.-The following area, in the Piankatank
River around and near Stove Point, Middlesex' County be; aIltl ~ same Ilefeey , is declared ; as
aatufBl to be public oyster rocks, beds, and shoals and unassignable to any person for private
use:

Beginning at survey station "R" on extreme southern tip of Stove Point as a point of
reference; thence in a southerly direction to the low-water mark on the southern tip of Stove
Point; thence in a northerly direction following the low-water mark on the west side of Stove
Point to a point due west of survey station UBilly"; thence in a due west course to Public
Ground No.3, Middlesex County; thence in a southerly direction to Public Ground comer No.6
of said Public Ground; thence in a southerly direction to Public Ground comer No.5; thence in
an easterly direction to Public Ground comer No.4; thence in a southeasterly direction to
Public Ground comer No.3; thence in a southeasterly direction to a point, said point being on
Public Ground No.5, of Mathews County; thence in a northeasterly direction, following Public
Ground No.5, Mathews County, to a point; thence in a northwesterly direction to Public Ground
corner No. 14 of Public Ground No.2, Middlesex County; thence in a nortn-nortnwesterty
direction to Public Ground corner No. 13 of said Public Ground; thence in a westerly direction
to comer No.4 of J. T. Ward's 57.48-acre lease; thence in a northerly direction following the
west side of said J. T. Ward's lease to comer No.5 of the hereinabove mentioned lease; thence
in a due west course to the low-water mark on the eastern side of Stove Point; thence follOWing
in a southerly direction the low-water mark of the east side of Stove Point to the point of
beginning.

Pfeevided, sewevrer, ~ However, nothing in this section shall affect any oyster ground
assignments that are now in effect 8M sBaIl tIHs seeBeR Be eenstnled as pfeb:ibitiBg or prohibit
assignment of a portion of such area to riparian owners under the pfevisieBS &f. § 28.1 198ef the
Gede eI ViFgisia Article 1 (§ 28.2-600 et seq.) of this Chapter .

§ 28.1157 28.2-647 . Declaring certain areas near the mouth of the Poquoson River, in York
County, as BamFal public oyster rocks, beds and shoals.-The following ground near the mouth
of the Poquoson River in York County, contained within the following boundaries is aefeey
declared to be aatural public oyster rocks, beds , and shoals and unassignable to any person for
private use.

Tract NO.1. Beginning at low-water mark on the extreme east side of Goodwin Islands at a
point known as Tues Point; thence following the low-water mark on the eastern side of Goodwin
Islands in a general southerly direction to the extreme southern point of said Goodwin Islands;
thence in a southerly direction to comer No.7 of the 27.72 acre oyster lease of C. E., W. T. and
J. T. Crockett, H. H. Hansford and S. E. Wescott; thence in a general easterly direction to corner
No.6 of said oyster lease; thence in a southerly direction to comer NO.5 of said oyster lease;
thence in a general westerly direction to comer NO.4 of said oyster lease; thence due south to
the low-water mark on the east side of Crab Neck; thence following the low-water mark on the
east side of said Crab Neck in a general southerly direction to the extreme tip of said Crab
Neck, known as York Point; thence in a general south-southwesterly direction to comer NO.3 of
Public Ground No.9, York County; thence in a southeasterly direction along the northeast side
of said Public Ground to Public Ground comer No.4; thence in a general southerly direction on
the east side of said Public Ground to comer No. 1 of said Public Ground; thence in a general
southeasterly direction to Public Ground corner No. 3 of Public Ground No.8, York County;
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thence in a northeasterly direction following the west side of Public Ground No. 8 to Public
Ground corner No.2; thence in an easterly direction along the northern side of Public Ground
No. 8 to Public Ground corner No.1; thence in a southwest direction along the east side of
Public Ground No. 8 to Public Ground corner No.4; thence in a due east course to the
low-water mark on the east side of the mouth of Bennett's Creek; thence following the low-water
mark in a general easterly direction to Marsh Point, said point is located at the extreme
southeast side of the mouth of the Poquoson River; thence in a general northwesterly direction
on a line toward Tues Point to a point on the southeast side of Public Ground No.7, York
County; thence in a southwest direction along the southeast side of Public Ground No. 7 to
Public Ground comer No.4; thence in a northwesterly direction along the southwest side of said
Public Ground NO.7 to Public Ground corner No.1; thence in a northeasterly direction along

. the northwest side of said Public Ground No. 7 to a point; thence following the south line of the
oyster ground of C. E. Crockett and A. P. Thomas, said lease containing 12.70 acres, in a general
westerly direction to comer No. 3 of said oyster lease; thence following the west side or said
oyster lease in a general northerly direction to comer No. 2 of said lease; thence in a
northeasterly direction along the northwest side of said oyster lease to a point, said point being
located on a line from Tues Marsh to Marsb Point, thence in a northwesterly direction to the
low-water mark to Tues Point, or the point of beginning.

Tract No.2. Beginning at the low-water mark on the extreme east side of Plumtree Point,
said point located on the north side of the mouth of Back River, said point is the eastmost point
on said side of river; thence in a general north-northwesterly direction toward comer No. 3 of
Public Ground No.7, York County, to a point on the south side of M. F. Quinn'S 90.40 acre
oyster ground lease; thence in a westerly direction along the south line of M. F. Quinn'S oyster
lease to a point, said point being located on the southeast side of York County, Public Ground
No.7; thence in a southwesterly direction along the southeast side of Public Ground No.7, York
County, to a point, said point is located along a line from Tues Point to Marsh Point; thence in
a general southeasterly direction along the heretofore described line to the tow-water mark on
Marsh Point, said Marsh Point being the extreme east point of the south side of the mouth of
Poquoson River; thence in a general southeasterly direction along the low-water mark to the
point of beginning.

Drafting Note: No change in the law.

§ 28.1158 28.2-648 . Declaring certain ground in Mobjack Bay, in Gloucester and Mathews
Counties, to be Beau=el public oyster rocks, beds , and shoals.-The following grounds in Mobjack
Bay, Gloucester-Mathews Counties, contained within the following boundaries are BeFe~y declared
to be aatuJ=&l public oyster rocks, beds , and shoals and unassignable to any person for private
use , in the same manner and to the same extent as if the same rocks, beds, and shoals had
been em~Faeed within the original Baylor survey:

Beginning at the westmost comer of W. E. Belvin's 79.25 acre oyster ground lease,
designated as comer No. 2 of said lease, said point of beginning also being the northmost comer
of additional Public Ground area of 1928, Gloucester County (Deep Rock); thence in a northerly
direction along the west side of the said Belvin lease to comer NO.1 of said lease, comer NO.1
also being the southmost comer of John carr's 84.85 acre oyster ground lease; thence in a
northwesterly direction along the southwest side of John R. carr's 84.85 acre oyster ground lease
to comer No.1 of said oyster ground lease; thence in a general northeasterly direction along the
northwest side of John R. carr's oyster lease to comer No. 2 of said lease, said comer also
being the westmost corner of W. E. Belvin's 27.71 acre oyster ground lease; thence in a
northeasterly direction along the northwest side of W. E. Belvin's oyster ground lease to comer
No. 10 of said lease; thence in a southeasterly direction along the northeast side of W. E.
Belvin's oyster ground lease to comer No.6 of said lease; thence in a northeasterly direction to
the southwest side of Public Ground No.2, Mathews County; thence in a northwesterly direction
along the southwest side of Public Ground No.2, Mathews County, to a point, said point being
the intersection of an additional area of Public Clamming Grounds, Gloucester County, with
Public Oyster Ground No.2, Mathews County; thence in a southwest course along additional area
of Public Clamming Grounds, Gloucester County; thence in a southwesterly direction along the
edge of additional area of Public Clamming Grounds in Gloucester County to a point; thence in
a southeasterly direction along the additional area of Public Clamming Grounds, Gloucester
County, to the point of beginning.

Drafting Note: No change in the law.

§ 28.1 169 28.2-649 . Acts which remain in force.-The following acts of the General
Assembly are continued in force:

CHAPTER 632 of the Acts of Assembly of~ 1901-1902 , appreyeEl ApRJ 2,~ relating
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to the natural oyster rocks, beds , anc .::,::·,:~~s ~;;. Ncmini and Currioman Bays, in the County of
Westmoreland.

CHAPTER 294 of the Acts of Assembly of~ iiJOi-1902 , appr9vea Marek- ~ ~
declaring certain grounds in the James River, in the County of Isle of Wight, known as Day's
Point Long Rock , to be a natural oyster bed, rock or shoal.

CHAPTER 319 of the Acts of Assembly of 1901, appF9T.;e El ¥ebRlafY ~ k"'-M; including Surry
County within the oyster territory of the state Commonwealth, etc.

CHAPTER 855 of the Acts of Assembly of~ 1895-1896 , a"P9Tled: Maf:eA. i;~ and
Chapter 263 of the Acts of Assembly of 189798 1897-1898 , appF9Tl ed: FebNerY 9; 1898; declaring
certain portions of ground in York River to be natural oyster rocks.

CHAPTER 862 of the Acts of Assembly of 189798 1897-1898 , 8IJ'f8Tited MMeIl ;,~
relating to the natural oyster rocks, beds , and shoals in York River in King and Queen County.

CHAPTER 279 of the Acts of Assembly of 1930, apPF9"JeEi MMeIl ~ .J:93Q; relating to certain
natural oyster beds, rocks and shoals in Mathews County.

Drafting Note: No change in the law.

§ 28.1161 28.2-650 . Dredging clams in polluted areas for replanting in public clamming
grounds.-The Commissioner eI MadRe ReseuFees sIlaU IleYe autll9rity t& may dredge clams or
have the same clams dredged in polluted areas for the purpose of replanting tile same them in
public clamming grounds wIHeIl IlaYe BeeR 9f WIHeft~ iIlePe&fteF be set aside .

DraItiDg Note: No change in the law.

f 28.1 1&4. ReseFYed..

CHAPTER 7.

CRABS.

CHAPTER DRAFI'ING NOTE: This chapter has been reorganized into three articles
consisting of (i) general provisions, (ii) licensing requirements, and (iii) restrictions on
harVesting. This is consistent with the approach taken in structuring other chapters. Definitions
which appear in sections on licensing requirements or harvesting restrictions have been removed
and combined into a definition section.

Article 1.

General Provisions.

§ 28.2-700. Definitions.-As used in this chapter, unless the context requires e different
meaning:

"Crab dredge" means a device, which may have teeth on the bar, that is designed and used
to catch crabs buried in the bottom.

66Crab pot" means a device made of wire or thread net used to catch crabs.

"Peeler crab" means a crab that has a soft shell fully developed under the hard shell, or a
crab on which there is a pink or white line or rim on the edge of that part of the back fin next
to the outer section of this fin.

"Peeler pot" means a wire mesh pot baited with only live adult male (jimmy) blue crabs
and food for these crabs.

Drafting Note: The definition of "crab dredge" is taken from existing § 28.1-165.1. The
definitions of crab pot and peeler pot are taken from existing § 28.1-165(3) (proposed §
28.2-702). The definition of "peeler crab" is existing § 28.1-169.

§ 28.1173.3 28.2-701 . Crab traps and crab pounds; regulations; penalty.-A. The Commission
shall promulgate regulations governing the use, placement, and maintenance of crab traps and
crab pounds.
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B. Any person convicted of violating any provision of a regulation promulgated under this
section sftaH Be is guilty of a Class 3 misdemeanor.

Drafting Note: No change in the law.

Article 2.

Licenses.

§ 28.1 ISs. 28.2·702. Licenses to take crabs; amount of tH; Teskidieas 9ft privilege fee .- A.
Any fesideat e# Virgiaia * fteBfesideBt person desiring to take or catch crabs for market or
profit from the waters of this Commonwealth, or waters under its jurisdiction, &y aRY eI tBe
meeRS aereiBafter statee; or any person i fif:m &T ee~Ofatiefl desiring to engage in the business
of buying or marketing crabs for packing or canning tBe same iB &BY way. crabs , shall pay to
any iRSf)eet9r officer the taes aBEl Be suBjeet t& tBe pret-.tisieBS set feH& Hi tile adler seetieRS eI
tIHs chapter aBEl tBe fel1ewiBg saedivisieRS following fees :

1. For each person taking or catching crabs by dip nets, net, ordinary trotline, hand rake, or
with any device not otherwise licensed by this section other than a hand line, eight dollars. N&
Baal sBaD Be~ t& J*iIl~~ &By Take.

2. For each person taking or catching crabs with patent trotlines, tBiFiy eRe e91lafS $31 .

3. For each boat operator catching blue crabs ~ meaBS &f a de¥iee made eI wiFe er lItPeee
Bet aft& cemmeRly J:m&wB. as a with a crab pot, !weRty aise EIeIIe5 $29 ; or if catching crabs
with one or more assistants, lefty eigat EIeIIe5 $48 . N& sueft pet er de¥iee sRaII Be usee wII:ieIl
Bas a mesa less aaa~ A holder of a crab pot license may use peeler pots ; exempt If:em
mesIl ~ IimitatiaBS, without securing an additional license. A~ pet is defiBed as a wiFe
mesIl P4* BaiteEl wifB. 8IHy IWe atiuK male (jimmy) Blue ef8BS aM leee Ier~ efe9s: ~
plaeiag ~ sueIJ.. f.eeEl m a~ pet is ,resieites f*&Hl SeptemBer *' tIlFi:lagB May H. 9uriag
tfte maRtBs ~ Juee; July aBEl: A-agust, seweveT, aR¥ peF500~ years eI age er Ufi8eT may he
6ft assistaat t& a Beat eperatef eateliiRg BkIe~ lJy meaRS e# a EIe¥iee made eI wire M
tIH=ea& Bet witllaut 9BtaiRiRg a lieesse.

4. For each boat used for ~ pHFflese ~ taking or catching hard crabs With dredges,
fifty eigllt soUars; Bat sueft heal sBaII ~ Be asee as a Baal '* IH!yiRg efll9s; wRe& tile
Cemmissios limits tfte~ M eaBs~ , 28.1 168 $58 .

i: N& perse& wee is Heesses t& eateft era9s sBaII Be FeEjl:lires t& pTecaR Hirtlter lieesse Ier
markeaBg er sliippisg &is ewa eateR:

& 5. For each crab trap or crab pound, five dollars.

+: 6. For each person scraping crabs with a scrape, siXiteeR deHafs $16 .

C. Any person who is licensed to catch crabs is not required to obtain a license for
marketing or shipping his own catch.

Drafting Note: Language has been stricken in subdivision 1 prohibiting the use of a boat to
push a rake, in subdivision 3 restricting the size of the crab pot mesh and exempting peeler pots
from mesh limitations, and in subdivision 4 prohibiting dual use of a crabbing boat. These
provisions have been relocated in § 28.2·705. The definition of peeler pot in subdivision 3 has
been moved to proposed § 28.2-700. The exemption of assistants from obtaining a license which
appears in SUbdivision 3 is moved to proposed § 28.2·703. Subdivision 5 is stricken and appears
as subsection C in this section.

§ 28.2·703. License for certain assistants not required.-During June through August, any
person fifteen years of age or under may be an assistant to a boat operator catching blue crabs
by crab pots without obtaining a license.

Drafting Note: The language in this section is taken from subdivision 3 of existing § 28.1-165
(proposed § 28.2-702).

t 28.1 171. UeeBSe Rameer te Be displayed eft l3aat. 18 lieensiRg a pefS9ft I&F taIBBg emhs
wHft Beat tfte iDSfleet9r sRaH eatiSe te Be pIaeeEl at tfte e9BSpieaeas I*H:Rt 9ft ~ starheftfS si6e
&f SHEIl- Beat; er eft the mast thereaf, a RHmeer, aBEl tee Bumber er Rumeers sAaH De IEept
displayed ettTiRg tee eT8heiBg seaseR IJy tfte master &f tfte Beat:
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Drafting Note: This section is stricken and moved to proposed § 28.2-234(3).

§ 28.1172.1 28.2-704 . Sale of crabbing licenses f&f erehhiag .- 1&~ te 8j)JJraise tfte
astieif)8teEl· Je¥el at llaF\testiRg f&f tBe purpese &I mkmg seaseaal e9SSeF\'8BeR measures, ~ The
Commission may require the purchase of' licenses before each crab season begins. It may set
time periods for the sale of licenses te effi& for taking crabs in order to determine the
appropriateness of instituting seasonal conservation measures and may grant extensions to
individual applicants when it finds exceptional circumstances exist.

Drafting Note: No change in the law.

! 38.1 173. Ref)ealeEi By Aet:s -l-999; e: .f.48.::-

*28.1174. Q:ahs '* BeuseBeld use. .\f!yeBe may taI£e ~ eate& 9¥ dip Ret eF By twa ef6h
pets; as fIHI9 as eRe 9usItel &f IiaFtI eahs aRd- tw& deze& ,eeIeI: erahs pet:~ lei: a9useaeld ~
pefges81 use~ 'RUbeH! ehieiBisg a lieense.

II e:ahs are iaIreft ~ eaagBt ift &By~ 1R81lBer, Ief 8BY f)HFf)9Se, all previsieD5 eI tIHs
esapter relatiag te eRHts s&aIl~ Mlerete.

Drafting Note: This section is stricken and moved to the general license exemptions in
proposed § 28.2-226.

Article 3.

Restrictions on Harvesting Crabs.

§ 28.2-705. License restrictions; exemption.-A. It is unlawful to:

1. Take crabs with a rake which is pulled or pushed by a boat;

2. Use a crab pot which has a mesh less than 1 1/2 inches;

3. Place food for adult male (jimmy) crabs in a peeler pot from September 16 through May
14. A peeler pot is exempt from mesh size limitations;

4. Use a boat when buying crabs which is also used to take or catch hard crabs with
dredges, when the Commission has limited the taking of crabs under § 28.2-713.

B. Any person who violates any provision of this section is guilty of a Class 3 misdemeanor.

Drafting Note: The restrictions in this section are taken from existing § 28.1-165 (proposed §
28.2-702). Subdivision 1 is taken from existing § 28.1-165(A I), subdivision 2 is taken from
eXisting § 28.1-165(A 3), subdivision 3 is taken from existing § 28.1-165(A 3), subdivision 4 is
taken from existing § 28.1-165(A 4).

§ a8.1 1&1i.1. Yse limits ef~ aBEl dredge; !.!ef&9 d,e." EleliBeEl; ,FellibHieB 8ft SetuM8y
erH El,eElgiag. Ji"er ~ pUr,9Ses eI tBis ella,ter a efa& sempe sItaII Ba¥e a meu$ B&~
aae feIH: ~ e'leraU aIKl ~ BM sIHKI Ba¥e Be~ A eP8&~ may Be BaaIe& 9ftIy Ily
IlaH; aH B& Beel sBaII II&¥e JRe¥e ~ fw& suell seF8'es 9TJeFSe8fG at a&y time:- Ally pefS9B
I1e¥iBg a seP8fJe 9ft~ sIlaH INwe Be BaM eFaBs is pessessieB. 28.2-706. Restrictions on crab
scraping.-It is unlawful for any person to:

1. Use a crab scrape having a mouth longer than four feet and a toothed bar;

2. Haul a scrape, except by hand; or

3. Have more that two scrapes overboard.

A violation of any provision of this section is a Class 3 misdemeanor.

~ f)H,.,eseS M tIHs eli8~ter 8-~ dredge" sliaIl he a Ele¥iee desigBeEi aIKI usee te dig
iIK& tee eeUem ~ tile Inu'~ese &I eateliiBg 8uRe& eahs aad wIliea may Hve teea- 8ft tBe 9aI=-:
§ 28.2-707. Restrictions on crab dredging.-A. It sBaH M is unlawful for any boat licensed to
dredge crabs to use more than two dredges at any time when dredging for crabs is tfte
~'Fe'le8 QdaI.~ ef tAe CemmeBWealtll . Such boat may use only one dredge on each side
of the boat or join two dredges together for use over the stem of the boat. No single dredge
shall exceed eight feet in width across the inside mouth of the dredge. When two or more
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dredges are fixed together, their total width shall not exceed sixteen feet. Ne em&~ sHaH
use llydJ=aulie fBetIleEis te disl9dge tAe enms H=em the B9UelT.l. Ne e:a9 dredges as eeserieeEl ill
this seeB9R sIteD Be usee eft Sat1:lrda-ys.

B. It is unlawful to dislodge crabs from the bottom with a crab dredge using hydraulic
methods.

C. It is unlawful to use a crab dredge on Saturday.

f 28.1 !fiS. Yse eI dredges. ~le dredges skaH Be used D. It is unlawfuL to use a dredge for
catching crabs between April 1 and December 1 el aay yeaF ; however, the Marille Res9urees
Commission, when in its judgment it is deemed advisable e& aeesBBt eI due to weather
conditions and it is not contrary to the public interest te 6& 56 , may open any season as early
as November 16 and it may likewise may extend any season as late as until April 16 ~ aM s&eH
dredges Be usee at aRY time eI the~ .

E. It is unlawful to use dredges to take crabs in any of the rivers, or their estuaries, inlets,
or creeks :fer tile pUFjlese &f. taIii&g e:raBs , except on the ocean side of Accomack and
Northampton Counties. IA tee exereise eI Hs aBtBerity gmRted PUfS1:l&Bt te tIHs seeaeR, t:Be
CemRlissieB sea eause BeBee eI asy sue& aeaoo te Be takeft te Be~ ill twa 9f mere
f)U-IHie pIaees ill eaeIl leeality afieeted at least fWe days~ te tBe Cemmi5sieB meetisg at
wBieft sue& aetieft may Be eeBSitiered. &aeft pu13lieati9R s&eH Be i& lieB- eI aB¥ etIief: Retiee ase
sIleIl Be t:Be eBIy preeedBFe FeqBiFed By tfte CemmissieB ill eHeFeisiBg sueft QlItIlerity.

Any person who violates any provision of this section is gUilty of a Class 3 misdemeanor.

Drafting Note: Existing § 28.1-165.1 is divided into proposed §§ 28.2-706 and 28.2-707.
Proposed § 28.2-706 is limited to restrictions on the use of crab scrapes. A penalty provision has
been added to § 28.2-706. Proposed § 28.2-707 is combined with existing § 28.1-166 (proposed
subsection D) to consolidate the restrictions on crab dredging. The last two sentences of existing
§ 28.1-166 are stricken since they referred to an obsolete regulatory procedure. .

§ 28.1 167 28.2-708 . Limitations on sizes of crabs to be taken; inspection of catch; exemption
.- A. It shall lJe is unlawful for any person to eaten, take or have in his possession ai aB¥ time
more than ten hard crabs per United States standard bushel or thirty-five hard crabs per barrel,
which measure less than five inches across the shell from tip to tip of the longest spikes, or to
destroy them in any manner ; MIt shaD immedirHely Htum tile same . Those undersized crabs
in excess of the allowance level shall be immediately returned to the water alive. Adult female
crabs, peeler crabs and soft crabs are exempt from these limitations eHeet* tIlat tfte CeftllllissieB
~ eJtaBge SQeA sHe FeStrietiSB I&f a periee Bet t& eJieeed siMy Gays te fespeBd le sigai'iea&t
eeelegieel 9&Bges .

IB ~ eilefeise e# Hs aHdierity gamed pUfSBaBt t& Ws seeMeR, Q:e CeHHBissieB sIlaII ealISe
BeHee eI a&y seeR- aetie& te Be talie& t& Be~ ill twe 9f mere f)U-IHie pIaees i& eaeIt leealHy
affeeted at Jea5t BYe days prief: t& tee CemmissieR meetisg at wIHeft sue& aetie& ~ Be
eeBSiseRd. 8ue& pBblieatieB sBall Be iB Iie& ef aB¥ edief Betiee aae sI!aIl Be die eaIy ppeeesHR!
reEftliFed hy tile CemmissieB i& seFeisiag~ aatBerity.

~ isspeeieF sHJ.l IHwe tile QBtIleAty te B. Any officer may grade or cull any number of
barrels, baskets or containers of crabs in any person's possession wJHeIl. he may Geem Beeessary

If the iBSPedef officer finds ill eeess ef more than ten undersize hard crabs per United
States standard bushel or thirty-five BaH a:aI3s per barrel, he shall seize the entire quantity of
crabs in or from each such 9arFel; haslret ~ container ; wBieft was iBSPeeted, aflfl IeuBe t&
eeBmiB i& eeess eI teft heAl~ pef YBite& States staBdaFEI I:H:IsbeI- ~ diiFfy five IiaF& e:aBs
peF Nt=FeI; sIlaII Be sei2ed ~ tile iaspeder , and all StIeIl the person who possessed the crabs
shall De immediately felaFBeEi return them to the water 9y the pefSe& wile passessed sae& emBs
.~ reHlsaI Refusal to return the crabs to the water sIHHl eensawte is a distiBet aBEl separate
offense from any other violation.

=ate afeFesaiEi r-equiremeBt t& Fetur& tBe eFa9s t& tee watefS s&aIl apply te et=aBs taIEeD aIKl
Hl pessessieB &f a eF8BBer ~ eateser aM sIHHI Bet apply te eR:t9s Crabs which have been
purchased by a &uyer and are in the BuyeF's possession ; B9F sBaD it apply te of a buyer and
crabs which have been transported a distaBee &f at least five miles from the nearest salt water
are exempt from this requirement .

D. The Commission may change such size restrictions for a period not to exceed sixty days
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to respond to significant ecological changes.

E. A violation of this section is a Class 3 misdemeanor.

Drafting Note: The second paragraph is stricken since it refers to an obsolete regulatory
procedure. Subsection D is the last clause of the existing first paragraph. A penalty provision has
been added. Other changes are linguistic only.

§ i!8.1179 28.2-709 . Closed season for taking crabs in certain area.-It sMa he is unlawful
for any person to take or catch crabs for resale eFa9s from the following area from tAe Hf:st
dey el June t& ae fifteeRili ~ ef 1 through September 15 , BeYt iRelusil'Je, ef~~ .
Ownership of a current license to take or catch crabs shall be prima facie evidence that such
taking aBEl or catching of crabs was for resale pu~eses . The limits of the area are defined as
follows:

Beginning at the point of origin of the center line of the Hampton Roads Bridge Tunnel
facility where such" facility commences in the City of Norfolk, Virginia, and following the
shoreline in a general easterly direction, and also extending 200' out from the mean low-water
mark of such shoreline into the Chesapeake Bay, to the NaosemeBEl Betel- Harrison's fishing pier
, Ocean View, and thence in a general northerly direction to Thimble Shoal lighthouse; thence
running in approximately a northeasterly direction to Cape Charles lighthouse, located on Smiths
Island; and thence in approximately a southwestern direction to Cape Henry Lighthouse, and
bounded by the shoreline; and thence following the shoreline in a general westerly direction
back to the point of beginning.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: Reference to the Nansemond Hotel is stricken since the hotel no longer exists.
Harrison's fishing pier is the closest identifiable structure. The change in landmarks will
decrease the size of the sanctuary approximately 1/4 mile. A penalty provision has been added.

§ 28.1173.1 28.2-710 . Unlawful to place crab, eel, or fish pots in certain channels.-It sIlall
Be is unlawful to place or maintain any crab, eel, or fish pot in a navigable channel which has
navigation aids installed or approved by any agency of the United States govemment or in any
portion of a government marked channel of a river, bay, estuary, creek or inlet. The owner or
user of any crab, eel, or fish pot who has located such efa&; eel; at: fisk. pot in accordance with
Lite pP9'JisieBS eI this section shall be relieved of civil liability for any damages resulting from
£he location of such eF68; eel; ~ HsIl pot.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: A penalty provision is added.

§ 28.1 173.1:1 28.2-711 . Crab pots; unlawful activities; penalty.-It sIlaU Be is unlawful to
knowingly place, set , or leave any crab pot in any of the tidal tributaries of the Commonwealth
between December 15 and January 31. 1& its diseJ=eaeB, ~ The Commission may change the
time period during which such activities are prohibited. Proof that any crab pot was located in
any eI tile tiEIal tributaries el tBe CeB1B19Bwealtil such tributary during the tHRe prohibition
period wbea sueR- aea",ities Me f)P9llibited sIHHl eeBStimte constitutes a rebuttable presumption
that such pot was knowingly placed, set , or left in that location.

Violation of tee pP9fJisiens &f this section sIlaH Be is a Class 4 misdemeanor.

Drafting Note: No change in the law.

§ 28.1 l"Ja.2 28.2-712 . Identification of crab pots.-Any person; ee",eFati9B M asseeiati9B
owning or using a crab pot m: pets , for whom a license is preseribeEl i& required by this title
subtitle , shall display and maintain Qis ~ its ealTeBt Iieease an identification number, issued by
the Mariae Reseurees CeB1missieR Commissioner , on the float or stake attached to each such
crab pot, in a legible and visible manner and in figures of not less than one inch in height. The
identification of the owner of such crab pot by~ eI the lieeRSe number above described
shall not gi-Ye J=ise t& aay- result in liability on its owner for its location so long as the crab pot
is placed in the waters of this State Commonwealth in compliance with die laws tBereef Virginia
law.

A violation of this section is a Class 1 misdemeanor.

Drafting Note: References to a license number are stricken since the agency's current
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practice is to issue an identification number. Although the penalty when unspecified is a Class 3
misdemeanor, in order to be consistent with the general provisions requiring tagging and display
(proposed § 28.2-234), a Class 1 misdemeanor is assessed for violating this section.

§ 28.1 168 28.2~713 . Limiting the taking of crabs by one boat in one day.-Whenever ;Hi tAe
EliS€Fetiea &f tfte CemmissieR, the interest of conservation aa6+ or the crabbing industry sa
F-eElHire requires , the Commission may limit the taking or catching of crabs by allY one boat in
aBY one day. sua. reg1:ilatiea, Hf)OO heeemiag effeetiTJe, sBal-l RaYe tee full Ief:ee aBEl eueet &I
laW aBEl vielatiea thereef Violation of such a regulation is llerel3y Eleelared ft) ee a Class 1
misdemeanor.

Possession of crabs in excess of the amount provided by such regulation shall be prima facie
evidence of violation i fJlre'lidee, kewelw'er, tQat. ; however, the provisions of this section shall not
apply to crab buy boats.

Drafting Note: No change in the law.

, 28.1 169. PeeIei: em& deaRed. A peeler~ Ief fk.e pHFft8Ses eI dHs at=HeIe is a e:ae fIlM
lias a seA sfteH~ de'Jelepea \HHIef: tAe RaM sfteII; ef a e:9 9B .wftieft~ is a piRlf eF
wItHe liRe er f1fR eft tile edge eI "** paH el ~~ fiR!! Re*t ~ ~~ SeegeB &I tftis fie.

Drafting Note: This section is stricken and incorporated in the definitions (proposed §
28.2~700).

CHAPTER '1- 8.

HEALTH AND SAtVITATION PROVISIONS.

CHAPTER DRAFTING NOTE: This chapter has been reorganized with regulatory and
enforcement powers of the Marine Resources Commission and the Health Department
consolidated and placed in a "geneJ)i provisions" article. The Health Department is authorized
to use depuration as an alternative technology for the cleaning of contaminated shellfish.
Because of its length, § 28.1-179, which provides for the removal and transportation of shellfish
from polluted grounds, has been divided into eleven sections. This will enable readers of the
Code to better understand the extent of the requirements for removing shellfish from
contaminated grounds.

Article 1.

General Provisions.

§ 28.1176.1. 28.2-800. Definitions.- ¥er ~ ,aFfteses e# As used in this chapter, unless the
context requires a different meaning :

-& "Crustacea" sIlaQ mea& means all edible species of crab, lobster and shrimp, eitHf
sllelled 81= ift tile sBeH; Hesft, eeel£ed 81= !f:eeft Whether raw or processed .

IIDepuration" means the process that uses a controlled aquatic environment to reduce the
level of bacteria or viruses in live shellfish.

ItEstablishment" means any vehicle, vessel, property or premises where crustacea, finfish or
shellfish are transported, held, stored, processed, packed, repacked, or pasteurized in preparation
for marketing.

&- "Finfish" sIlaH mea& means any cold-blooded, strictly aquatic, water breathing craniate
vertebrate with fins, including cyclostomes, elasm8eraells elasmobranchs and higher giBed
aquatic vertebrates with cartilaginous or bony skeletons or any parts thereof .

G: "Pael£iag heyse" sBaIl meaB &BY estahUsBmeftt M tHaee wgef:e sllellfisll * erusfaeea Me
,reeessed, s£ei:e& M prepared Ier mark:et.

B:- "Relay" sRaH meatl means to move eemmereial size shellfish for the purpose of natural
purification from water which is not approved to water which is approved or conditionally
approved by the State Health Commissioner f)QFSHaBt t9 , 28.1 178.6. l=Ite tefm EIees Bei iftelade
tfte refJIlaRHBg el sH'beemmeJ=eial si2e &f seed sleek shellfish.

E: "Shellfish" sIlaH meaft all e&i9Je speeies el~ elafR; mussel, sea1l9p aM eeBeIl; eHIlet=
sftaekee er ift tke sReH, ffesl:r, eeeirea er fFei'!ee. means all species within the phylum Mollusca
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including but not limited to oysters, clams, mussels, scallops, conchs and whelks, whether raw or
processed.

Drafting Note: The definition of "depuration" has been added to reflect new shellfish
purtflcation technology. The definition of "packing house" has been deleted and replaced with
the more detailed and appropriate term "establishment." The definition of ufinfish" was modified
to correct a spelling error in "elasmobranch" and to explain that the definition applies to the
organism whether whole in in part. The definition of "retay" has been changed to remove
references to- "commercial" or "subcornmercial" size shellfish because of enforcement problems
associated with those distinctions. The definition of "shellfish" has been revised for clarity and
to include greater detail.

§ i!8.1 189. WIte te enieFee ~FeeeEli&g seetiens; FUIes aM fegullNiens; EkMy ef CemMell';. e8Ulfa
att8FBey. 28.2-801. Authority to promUlgate regulations; enforcement. - A. The State Health
Commissioner and the Commissioner of Marine Resources &Fe heFesy ellaFged witJl. tile
eBf9peemeRt &f. shall enforce the provisions of this chapter &Btl fef tee p\l~ese &f eaFf'YiBg eat
iIleif: ~F9fJisiens, tItey may fRHe UBif9ffR J=UIes aBti regulaUeBS, aoo it stNHJ. Be die tkfty eI tile
att9FBey Ief tIie CeRuReRweaUI1, te wJlem. fIle¥ 9f eitIleP ef~ sIlaII fet)&Ft aBY 'Jielati9R &f
tBis eDapteF te eause ~FgeeediBgs te Be eelRmeeeee 8R& ~F9seeHted, witlleut delay; fef ~ fiRes
aee ~eealties ift SHeIl eases ~pe"lided and regulations promulgated thereunder .

B. The State Board of Health and the Marine Resources Commission may promUlgate
regulations necessary to eany out the provisions of this chapter.

C. Tbe Marine Resources Commission, whenever it determines that an emergency exists, may
promulgate regulations which relate to shellfish in condemned areas, in order to protect the
health of the pUblic, without complying with the requirements of §§ 28.2-209 and 28.2-210. Such
regulations shall become effective upon their passage by the Marine Resources Commission.
These regulations shall be enforced by revoldng any permits which may have been issued.

Drafting Note: Proposed § 28.2-801 consists of existing § 28.1-180 and existing subsection J of
§ 28.1-179. Proposed subsections A and B are from eXisting § 28.1-180. The reference to the
duties of the attorney for the Commonwealth in § 28.1-180 is stricken since it is not necessary.
Proposed subsection C is from the first paragraph of subsection J of § 28.1-179. By combining
these sections the enforcement and regulatory authorities of the Health Department and MRC
appear in one section.

§ 28.1 183 28.2-802 . Powers of officers charged with enforcement; entry to establishment;
seizure; destruction .- A. For the purpose of carrying out the provisions of '*' 28.1177 tl!feHgft
38.1 18i! this chapter, the State Health Commissioner and the Commissioner of Marine Resources
; aB4 sue& ageH; &f assistaBts eI eHMf eI tIie CelRlRissieRefS as afe ReIN eP IR&¥ Be b:eFeaf.teF
8ppeiBted or their designees may enter Uf&ft ~FelRises any establishment located in the
Commonwealth, 9F Uf&ft 8Rf Beet; ¥esseI; 8afge; e&f; HMMeP T.lelliele, ~ etItef eSBT.'eyaRee, wft&R;
paelBag er stlHelHag Ilelise;~ stall eP ed!eP pIeee where eystefS, eIafRs; ET&9 meat 9f
seelle,s where crustacea or shellfish may be found, and if it appears that tile ,Fe'/isiens &f saeft
seeaeBS, 9f 8BY &f them; Iia¥e any provision of this chapter has been violated, may, with or
without a warrant, arrest any person 9f= ,efS8as Who &Fe is or wIt& H¥e bas been, or wR& is
Me believed to be or have been, in charge of sueIl eystefS, eIams; eMIt meal 9f seaUel's, tbe
crustacea or shellfish and may seize, in the name of the Commonwealth, and take possession of
such eystefS, eIams; a:a9 meat 6F sealleps, aae crustacea or shellfish.

B. The State Health Commissioner and the Commissioner of Marine Resources, or their
designees, may seize and take possession of any boat, vessel, barge, car, motor vehicle or other
conveyance used in violation of tile pfelro'isieBS ef Slieft seetieas; b:eweTJeF, sueIl- any provision of
this chapter. Such boat, vessel, barge, car, motor vehicle or other conveyance may be held only
until the accused has been admitted to bail as provided by Chapter 9 (§ 19.2-119 et seq.) of
Title 19.2 ef tIHs Gede; or has been served with and released on summons.

C. When any eystefS, eIams; eBBs 9f sealleftFj crustacea or shellfish of an accused are seized
pursuant to the provisions of this section, sue& they may be destroyed at the discretion of the
State Health Commissioner, the Commissioner of Marine Resources or their 8utllerii!ed ageH; Elf
assistaRts, aBEl H designees. If the accused is acquitted of the charges, he shall be Feeempensee
tfte vekIe ttleFeef compensated for their value , based on the average selling price on the day of
seizure.

Drafting Note: Proposed § 28.2-802 has been divided into three subsections and edited to
incorporate the proposed definition of establishment. The relocation of existing §§ 28.1-180,
28.1-183 and SUbsection J of § 28.1-179 consolidates powers and duties of the two agencies into
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one article.

Article 2.

Control of Crustacea, Finfish and Shellfish; Violations

and Penalties.

§ 28.1 176 28.2.s03 . Examination, analysis and inspection m HsIl, shellfish, gF9wiRg~
paelEiBgIletiSeS, ete .- FEw tile jluFjJese ef f)Feteetisg tile fisIl aa& shellfish iBdustries e# tile State;
as well as ffte~ BeaIa- e# iRe eeuBtfy, ase preveRaag t:Re sale ef Hsft aM slleUHsll wIHeft
are deemed UBfii leE market; tile A. The State Health Commissioner is lleFeby direeted may in
his discretion, or shall at the request of the Governor er , the Marine Resources Commission ,
or the Commissioner of Marine Resources, te mal£e conduct an examination or analysis of tile
fiSll. crustacea, finfish and shellfish, whether on the planting grounds, in f)aek:isgllease an
establishment, or in any other place er pIaees in this saNe Commonwealth, from which sueIl
fisIt aBEl sllellf.i5ll the products are to be taken or sold for food purposes.

B. The State Health Commissioner in making such examination may fR9Iie a& aB81~is ef
analyze the seawater water and bottom sediment in and adjacent to the crustacea finfish, or
shellfish growing areas i for evidence of pollution i iB malBsg sue& emminaties ase asalysis, tile
HeeItft CemmissieBeF ef IHs desigaated agests et= eRlpleyees sftaH use tile aeeeptasle SeieaBHe
metiteEis. De HeaIa. CemmissieBeF , and he may aIse make a survey ef the sanitary conditions
and pollution hazards adjacent to shellfish growing areas, both in the water and on shore.

ABEl tile C. The State Health Commissioner in lRakieg sueD- 9amisMies ef
eysteFpeesaglleyses er etIlef: pJeees sa desigB8teti conducting his analysis shall examine the
,aelH&gIleyses aBEl pIaBts establishments wlleFeis Hs& in which crustacea, finfish and shellfish
are handled and the sanitary conditions surrounding the ,aelHsglleuse aB8: tHaBt establishment .
=lite HeeKlt CemmissieBeF, wBe& makieg aD emmisatie8 eI tile ,aekiBgIleases 8B& -pIaBts; At that
time, he may M may A9t mae all aRalysis 9# analyze the IisIl- crustacea, finfish and shellfish in
the ,aeIHBgIleuse ef pIefH at tlle time~ iBSPeeti:e8 ef em!BiBaB8S is made establishment.

Drafting Note: This section has been divided into three subsections and edited to incorporate
current practices and new definitions. The addition of crustacea to this section reflects current
practices. Language which refers to the use of acceptable scientific methods is stricken since it
is unnecessary.

§ 28.1176 28.2-804 . Polluted ground; crustacea, finfish or sheUfish.-When the state Health
Commissioner determines, as a result of an examination, analysis or inspection, made ,uPSllaat
~ iIHs ella,teF, that (i) the crustacea, finfish, or shellfish upon such ground, or in such
,aekiBglteyses, eF fisIl M ~ meat m ,aelH&gkeuses establishment or other places where they
are sold i or offered for sale as iB tile JlreeediBg seeties ~ 28.1176) deseAeed , are or may be
unfit for market; or aat- (ii) such sllellfisll growing area is polluted or has a pollution hazard so
great as to render it an unfit ground UfMm from which to take ey~eFS wem crustacea finfish or
shellfish for processing or consumption; or that (iii) such fJaelHsgReuse establishment or other
place is so insanitary as to render it an unfit-place in which to prepare fis&; crustacea, finfish
or shellfish et= ef89 meat for market, tlte State HeeKlt CemmissieseF he shall notify the
Commissioner of Marine Resources ;- and ewseFjeF the owner or operator of such grounds,
paelHRgIl9ase, establishment or other place &f sueA mel that the crustacea, finfish or shellfish
are unfit for market .

§ 28.2.s05. Notice to cease activity.- Upon receipt of such notice, the owner or operator 01
such grounds, fJaekiBglieuse establishment , or other place, shall cease to take crustacea, finfish,
or shellfish from such ground, except as is hereinafter provided, and shall cease to prepare for
market, or to sell ;- or offer for sale, or to dispose of ift aBf maRseF, fisB;- crustacea, finfish, or
shellfish ef era& IDeM in such paelHRgIlauses establishments or other places ;- as Bef:eiB
mesaesed, until the cause for such notice s&aIl Ba¥e has been removed or relieved to the
satisfaction of the State Health Commissioner.

ABe tile § 28.2-806. State Health Commissioner to establish standards.- The State Health
Commissioner may establish i alter and change i m tis diseretiaft, at ~ ame, standards,
examinations, asalysis analyses and inspections which sIlaIl control the taking and marketing
from a health standpoint, of fish; crustacea, finfish or shellfish i aRf! em9~ aae lie . He
shall be the sole judge as t& of whether or not such fisft; crustacea, finfish or shellfish a&d ef8b
meEK are sanitary and fit for market a&d aIse 9# Slleft standaFds , eKamisatiens, analysis afl4
ins,eetiaB .
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Drafting Note: Existing § 28.2-176 has been divided into proposed §§ 28.2·804, 28.2-805,
28.2-806 and edited for clarity, with new definitions incorporated. Inclusion of crustacea and
finfish in these sections reflects current practices.

§ 28.1 177 28.2-807 . Condemnation of polluted growing area; procedure .- WBeft ff&m. If,
after examination eI 8f= aBalysis of the crustacea, finfish or shellfish, fiRfis& &f emstaeea in a
S1lellf.isB, fiafis1l 8f= emsmeea growing area, or the bottom in or adjacent to such area, or the
water over such area, or the sanitary or pollution conditions adjacent to or in near proximity to
a s1lellfisll, H&Iis1l * eFUStaeea groWing area, the State Health Commissioner determines that the
sl\eUfisk, fiRIisk. 6f crustacea , finfish or shellrlSh gF9Wiog ift sueft. area is are unfit for market,
he shall, after notifying the Commissioner of Marine Resources, eause limHs M establish
boundaries of SYe& the area ~ in which sueIt the crustacea, finfish or shellfish i fiftfisB. &f
erastaeea are located or planted te De IH£efI.; wBieIl . This area shall be condemned i and
remain so until sue& time as the Health Commissioner s1laII fiB& finds such crustacea, finfish or
shellfish, IiBfisIl. at: eA:lStaeea or area , sanitary and not polluted. The Commissioner of Marine
Resources CemmissieB ,With instructions from the State Health DeparUReat Commissioner , shall
erect markers or signs designating condemned areas. The necessary markers or signs shall be
supplied to the Commissioner of Marine Resources CemmissieB by the State Health DepaFbBeBt
Commissioner .

§ 28.2-808. Periods of condemnation.- A crustacea, finfish or shellfish; HBIisk M eNstaeea
growing area and the crustacea, finfish or shellfish, IiBIisIl- EW efll5teeea located thereon may be
condemned for the following periods:

tit CeB8eIBBed ~ 1. For an indefinite period, wIHe& sI1all FemaiB i& eIIeet l:IMil same
mejeP impfeyemeBt ill pelkitieB ahetemeBt eeem: 8ft tBe sH'eam ift qllestieB based upon water
quality aDd sources of pollution.

~ 2. Seasonally eeBdeRHled aFe& , where recreation or certain other activities in or
adjacent to the area may cause pollution of the growing area during certain seasons of the year.

~ 3. Conditionally eeBdelBBed EWe8S wIHeft &Fe saaU8FY &B& epeft~ ReABal eesdiseBS t

hut wIHe& beeaase eI pe~eBt:iel peUBBeR Ilamrtls , for finite periods of time, based on predictable
pollution events. Such conditionally condemned areas may be closed by the State Health
Commissioner at &BY time without advance notice or a prior hearing, provided .that Fela~h'e te
seiEl area tIleR must Be a hearing is held within thirty days after the area is condemned, unless
it is reopened within saW this period.

Areas not condemned as stated iB tIHs aBEl~ aheYe twe- BumbeFeEi paF6gf8pas are in effect
approved.

~ CeRHDissieBeF sIlaD tHe samples 8Bfi FeeTotelu&te tBe wetef:~ ill eesdemsee areas
at: least m8atll:IYt weaDleF permHtiag.

Drafting Note: Existing § 28.1~177 has been divided into proposed §§ 28.2.s07 and 28.2.s08.
The revisions in proposed § 28.2-808 are made to more accurately reflect the intent of the
National Shellfish sanitation Program procedures for classification of growing areas.

§ 28.1178 28.2-809 . Emergency closing of ground.-The State Health Commissioner may
close &F deelaFe any crustacea, finfish or shellfish growing area ift Ws &mte as peUuted without
a hearing or an investigation, if he has substantial evidence or infonnation upeB wBieIl te
eeselede that such area is polluted or likely to be polluted ; pFwJided tBat itt . In such event,
the State Health Commissioner must shall, within thirty days after such closure or declaration,
either reopen saiEl the area or make the examination, inspection, and analysis provided for in §§
28.1 176, ~8.1178 aftfl ~8.1177 28.2-803 through 28.2-808 . If such grounds or area ~ is not
reopened or declared not polluted within thirty days after closure or declaration of pollution.
any leaseholder in saitI the growing area may demand and have a public hearing as to the
conditions of the ground or area.

Drafting Note: No change in law.

§ 28.1179 28.2-810 . Removal, transportation, etc., from polluted ground; penalty .-A. N& It
is unlawful for any person i fHm at: eefileF8BeB sIlaB to take, eaten, transport, sell, offer for
sale, remove, receive, keep or store shellfish from condemned areas, or relay shellfish taken
from such areas, until the C8mmissieB Commissioner of Marine Resources or his designee has
issued a special permit wlHe& die . The permittee mast shall carry the permit when engaged in
such operation.
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B. Befere It is unlawful for any person ; f.i.RD &F eSfllsmtieR takes to take or reme7Jes

remove shellfish from private grounds in condemned areas Be sI!aIl ha¥e without written
authority in his possession from the owner or lessee, in addition to the permit as I!eFeift
required required by subsection A of this section .

C. It is unlawful for any person to transport, relay, or move shellfish from condemned areas
alter sunset or before sunrise, except by motor vehicle properly sealed as required by §
28.2-812. It is unlawful to mix clean shellfish and shellfish from condemned areas in the same
cargo.

§ 28.2-811. Permits for transporting, relaying or depurating; revocation.- Ne peffBH IeF
tr-aBSPeFtiag &F relayiag sBalI Be issue& t& aRy. peFSeB, firm &F ee~ef8ti9a IeF tM pHFf9se eI
~ aM seHiBg shellfisli kem: eSBEleHlaed~ A. Permits for transporting and relaying
shall only be issued to (i) persons ; ARRS 9F ee~ef8tiens that catch shellfish from condemned
areas and that want to move such shellfish to an approved area ; and (ii) ~ those persons who
buy shellfish from condemned areas from the catcher and who transport or relay the shellfish
to tIieif: 9F etIIef: approved grounds. Permits for transporting shellfish for depuration in a facility
approved by the State Health Commissioner shall be issued only to persons who purchase from
the catcher or catch shellfish taken from certain condemned areas identified by the State Health
Commissioner.

B. Upon evidence of a permit holder offering for sale and not planting shellfish from
condemned areas, the Commissioner of Marine Resources shall prompUy revoke all permits held
by such person.

c: The special permit, after having been issUed, may be revoked at any time by the
Commissioner of Marine Resource, when in his judgment, it is in the best interest of the
industry. Any person having his permit revoked may demand a hearing before the Marine
Resources Commission at its next scheduled meeting.

Ne lJeARits § 28.2-812. Sealing motor vehicles used in transporting.- Permits shall not be
issued to any motor vehicle transporting or relaying shellfish from condemned areas unless saeft
the motor vehicle has an enclosed body with doors which can be sealed by an iaspeeteF officer
. An iRSPeeter sMH Ila¥e tile alltaeFity te officer may retuse to issue such a permit if he
determines the motor vehicle cannot be properly sealed.

If shellfish from condemned areas are to be transported 8F Felayed, at 8Bf time; for
depuration or relaying by a motor vehicle , an iRSfeet9F otticer shall seal the body of the motor
vehicle before departure 8B& • It is unlawful for the seal sIleJI Bel to be broken by anyone
except an iaspem:eF officer at the peiM &I IiBal destiB8ttea location where the cargo is to be
discharged for relaying 9f tr-aRSPlaRung m a& aplJF87Jed aFe& or depuration . After the seal is
has been broken , an iB5Peeter officer shall, supervise the relaying of the shellfish from the
H=ueIf motor vehicle to the approved area or the unloading of the motor vehicle at the
depuration facility .

Ypeft erJideBee eI SHeD pefIBR BekieF elfeFiag Ief 9BIe aee set 1J1aBtiag sueIl sIleUfisll Ifem
eeBdemRed &PeaS; tile C9RlIRissieaeF sIiaJl premptly re7Jeke all peABits IleI4 By SHeIl lJersea, IiAft
9F eeFferaa8B.

B:- § 28.2-813. Maintenance of records.- Any person J Iifm • eefiJ9fMi9B holding a valid
permit to remove, transport 9F , relay , or transport for depuration shellfish from condemned
areas shall keep accurate records and submit monthly reports to the Cemmi5sieR, wftielt sIt&H
desigBate Commissioner 01 Marine Resources. The reports shall include the following information:
(i) the areas from which the shellfish were removed; (li) the areas to which the shellfish were
relayed; (iii) the name of the depuration facility to which the shellfish were delivered; (iv) the
dates of the removal, delivery to the depuration facility or relaying; (v) the number of bushels
or number by count of shellfish removed) delivered for depuration or relayed; (vi) the name of
the permit holder; (vii) the name and address of each person employed and engaged in the
operation; (viii) the names or numbers of the boats; and (ix) the license numbers of the tFHeks
motor vehicles used in the operation.

§ 28.2-814. Submission of reports. - During any month covered by permit in which no
removal M , relaying is or depuration activity is ift 8peF&ti9B occurs , a report shall be
submitted to the CemmissieR Commissioner of Marine Resources indicating that no shellfish were
removed M , relayed or depurated . It shall be the responsibility ot the permit holder to keep
accurate records and make reports of the removal 9F , relaying or depuration , to the Rl6i9
emee &f tile CeRlHlissieR Commissioner of Marine Resources on or before the tenth day of the
month following the month of operation. The permit shall set out the expiration date tRer-eef .

78



b: § 28.2-815. Application lor special permit. - Application for the special permit provided for
in suhseetien A M tms seetieR, Befefe tae relRel.tal, transpertatieR 9F relayiRg ef sIlellfisft Hem
eeBdelftRed areas; §§ 28.2-810 and 28.2-811 shall be made on forms provided by the CemmissieB
Commissioner 01 Marine Resources before the removal, transportation or relaying of shellfish
from condemned areas . This permit shall not be transferable.

:ae speeial permit, aftef: BeiRg issaed; fRaf he revelieEl at aRy time &y t&e Cemmissiener,
wIleR; in ftis jUdgment, it will he £& die Best interest M t&e industry tftat t&e same he reT/eliee.
ABy peFS6B JHwiRg sueR- peRBil relJekee may eemaad a aeariRg gefere t&e CemmissieB at t&e
BeJft seheduled meeting eI t&e CelRlRissiea.

D: § 28.2-816. Supervision of removal, relaying or depuration ; seasons established.-A.
Shellfish removal or relaying ;- from condemned areas shall be under the supervision of the
Commissioner of Marine Resources CemmissieB and the Depaf'tmeRt el State Health
Commissioner .

B. The season for the removal or relaying 01 shellfish shall be:

1. ~ seas&ft ~ tIte reme'J61 er relayisg, eI slleUfisk fFem private gFeuBds sIleH Be fi:&m
April 1 to November 1 from private grounds .

2. ~ seasea IeF iRe reme'Jal er relayiag' e# saeUfisll Hem paBIie gfStiBElS sR:aD Be H=em
May 1 to August 15 from public grounds .

&- The He¥e dates for the opening and closing of seasons may be changed by the Marine
Resources Commission, and the Marine Resources Commission may refuse to grant permits for
removal of shellfish from condemned areas of the waters of the Commonwealth.

C. The Marine Resources Commission, alter consultation with the Department of Health, shall
establish the season for removal of shellfish for depuration from certain condemned areas
designated by the State Health Commissioner.

& § 28.2-817. Displaying identification when transporting shellfish.- Any conveyance engaged
in transporting shellfish which have been caught within condemned areas for tile pti~ese eI
relaying ; or depuration to another area , or depuration facility where they may be cleansed
and made fit for market, shall display a yellow flag of not less than thirty inches in length and
eighteen inches in width before any shellfish are placed thereon ; a&d tile . The flag shall be
displayed during the entire relaying and transporting operation.

F:- If sIlaD lte the EJ.uty &f tile iBSf)eeter &f tile Merise ReseHFees CemlRissieB, § 28.2-818.
Identification of relay areas.-Qfficers and employees of the Department of Health t ~ shall
examine the area to Which shellfish from condemned areas are relayed and see ensure that
adequate and proper comer stakes or buoys have been put in place by the lessee before a
permit is issued to transport to or plant the area. When shellfish from condemned grounds are
relayed onto approved grounds, a twenty·five-foot open area shall be maintained between each
bed. Each comer stake or buoy shall be marked by a yellow flag or bunting of not less than
fifteen inches by fifteen inches, and the marking shall remain until a special permit to remove
the shellfish for sale or shipment has been obtained from the State Health Commissioner.

G: N& § 28.2-819. Movement and unloading 01 shellfish from condemned area.-A. It shall be
unlawful for any person ;- firm er eerperatisR sBall to discharge, or cause to be discharged, any
part er all of the shellfish from any conveyance engaged in transporting shellfish from
condemned areas at any place other than to approved areas for cleansing ; aftd. . Shellfish
removed from condemned areas shall m&Ye be taken directly to 0) the approved planting
ground 8F , (ii) £& conveyances holding a proper permit for relaying to cleansing areas
designated in the permit or (iii) a depuration facility approved by the State Health
CommissiolJer .

H; B. The loading and unloading, ashore, of shellfish taken from condemned areas shall only
be at~ locations designated by the Marine Resources Commission. Sfteu.kl t&e eeeasiea arise
fer aBY In the instance of an emergency unloading of any conveyance engaged in transporting
shellfish from a condemned area, the Marine Resources Commission shall be notified
immediately and disposition of the cargo shall be made under the supervision of tile Cemmissien
an officer.

~ Dere sIlaH Be Be transpeFtatisB, relayiag er aBY mevemeBt eI sHellfish Hem e9RaeIRBea
aJ:eaS after SUBSet er hefere sllRlise eJffief)t By ~ veliiele J)f9perly seaIee pUFSuaBt te
sUBseetieB A: GeaR skelUish aBEl skellfisll Hem eeRdelRReEl at=eaS sBaH Bet Be mHre& ift aay
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flHaBtity fB tRe same earg&;

;h =Bte MaAae ReselJrees CemmissieB, wkeaer;er it eeems ~ aft emeFgeBey emsts; may
fJF9Ruilgate Fegulatieas t& fJFeteet tfte fteaIfft eI tee jM:lBHe; wftiek. ~ te ssellfish: H:em
eeBeemaed areas; witheH! eemplyiBg wHft ffte reflQiremeRts el it~ aR6 28.12a. SQeIi
regulaaeas sIlaIl ~eeeme efleetir;e '\JP9R tfteif: Jiassage By tee CemmissieB. =tBese FegulaaeBS sB&lI
Be eBfeFeea By _FeTJekiag aBy J'eRBits wftieIl Htaf IiaYe geeft~

§ 28.2.s20. Harvesting, transporting or transplanting of seed-stock oysters.- Nothing in this
seeaeR chapter shall prohibit the harvesting, transporting, or transplanting of seed-stock oysters
from any public seed area, ill saeIt a maRReF aB& at SHEli times as the Marine Resources
Commission may establish by regulation. The Marine Resources Commission shall consider
limitations based on the size of seed-stock oysters which may be harvested, controls on the
methods of transportation, and SHEli restrictions on the transplanting process as it Eleems
necessary to protect the health of the public. The Commission shall consult with the Bep8RmeRt
&I Healtll, 8aFeaa el ShellHsB Saaitaaea, State Health Commissioner prior to the adoption of any
such regulation.

1& tee eJiereise &I its aatBerity gmBted f)1ifSlJaBt t& ais seetieR, tile CemmissisR sBaIl eaase
B9tiee &I any SHE& aetie& t& Be taIEeft t& he pesie& iB- fw& 9f= mere~ ftIaeeS ill eaeft lee8lity
al#ee~ed at least BYe~ J}R&f t& tile CemmissieB meetiBg at wftie& Sl:IeIt aetie& may he
eeDSidered. &ue& IllJ~lieaB9R sHII lle i& Hea ~ aB¥~ B8Qee aBEl sIlaD Ile t&e eaIy pfgeedl:lre
feqllifeEl By Nte CemmissieB i& exefeisiBg saefi. B1:ItIlerity.

Drafting Note: Existing § 28.1-179 has been divided into proposed §§ 28.2-810 through
28.2-220.

Proposed § 28.2-810 consists of existing subsection A of 28.1-179. Language is added to clarify
what constitutes unlawful activity. New language of subsection C is existing subsection J of §
28.1-179. The phrase "or his designee" is added because relay permits are issued in the field by
marine patrol officers. .

Proposed § 28.2-811 consists of proposed subsection A, which is the third paragraph of
existing subsection A of § 28.1-179; proposed subsection B is the revocation language contained in
the sixth paragraph of existing SUbsection A of § 28.1-179; and proposed subsection C is
revocation language taken from existing subsection C of § 28.1-179. The first sentence of the
proposed § 28.2-811 is stricken since it contradicts the remainder of the section. New language is
added in proposed subsection A which allows the use of depuration facilities as an alternative
approach for cleansing shellfish. The language parallels existing language for relaying.

Proposed § 28.2-812 consists of the fourth and fifth paragraphs of existing § 28.1-179.
Language is added which places the same requirements on the sealing of motor vehicles used
for transporting shellfish to depuration facilities that currently exists for motor vehicles used in
relaying. The last paragraph regarding revocation of permits is stricken and moved to subsection
B of proposed § 28.2-811.

Proposed § 28.2-813 is the first sentence pf existing subsection B of § 28.1-179. Language is
added which requires permit holders to maintain records for depuration facilities. The phrase
"number by count" is added since shellfish are usually measured by the bushel (oysters) or by
count (clams).

Proposed § 28.2-814 is the last two sentences of existing subsection B of § 28.1-179 and
includes new language which requires the submission of reports for dupuration facilities.

Proposed § 28.2-815 is existing subsection C of § 28.1-179. The language regarding the
revocation of the special permit is stricken and is relocated as subsection C of proposed §
28.2-811.

Proposed § 28.2-816 is existing subsection D of § 28.1-179. Subsection C is new language
Which gives VMR and the Department of Health authority to establish the season for removal of
shellfish to depuration facilities.

Proposed § 28.2-817 is existing subsection E of § 28.1-179 and includes new language
requiring the display of identification on conveyances before transporting shellfish to depuration
facilities.

Proposed § 28.2-818 is existing subsection F of § 28.1·179. The new language requiring a
twenty-five-foot open area reflects current MRC practice.
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Proposed § 28.2-819 combines existing subsections G and H of § 29.1-179. Language is added
which includes depuration facilities as an appropriate destination for the cleansing of shellfish.
EXisting subsection I of § 28.1-179 is stricken and relocated as subsection C of proposed §
28.2-810. The first paragraph of existing subsection J of § 28.1~179 dealing with emergency
regulation is stricken and appears as subsection C of proposed § 28.2-801.

Proposed § 28.2-820 is the second paragraph of existing subsection J of § 28.1-179 dealing
with the harvesting of seed-stock oysters. The last paragraph regarding posting of notice is
stncken since it refers to an obsolete regulatory procedure.

§ 28.1181. 28.2-821 Violations.- A. It sDaa Be is unlawful for any person , fH:m 6f
eefiJeFatieB to have in tIleiP his possession, to store, to sell, or to offer for sale any shellfish
which have been removed or taken from a condemned area other than as provided in §
28.1119, 28.2-810. Any person who violates this section or l& ill aR¥ way ¥ieI&te any provision
IeaBfl. i& of this chapter is guilty of a Class 1 misdemeanor .

B. Upon conviction of violating any provision of this chapter any boat, vessel, motor vehicle
aa&f or equipment used in committing saW the violation may be forfeited as provided by the
provisions of Gkapter g f§ 28.1 184 et seEt-t ef tIHs tHIe Chapter 9 (§ 19.2-369 et seq.) of Title
19.2.

Drattiag Note: Proposed § 28.2-821 includes new language which provides for a Class 1
misdemeanor penalty for a violation of any provision of the shellfish sanitation chapter. Without
such a penalty, a violation of a provision for which a penalty is not specified is a Class 3
misdemeanor. The penalty for existing § 28.1-183.2, which deals with the importing of fish and
shellfish into waters, is a Class 1 misdemeanor. This would make the penalty uniform. The cite
for the forfeiture provision has been corrected.

§ 28.1 3&.91. 28.2-822. Suspension or revocation of licenses.- If tIt& The Commissioner of
Marine ~esources ARes tIlat may immediately suspend any licenses of any license holder who
has committed more than one violation of Qapter + ft 28.1115 et seEt:+ &f ~ fHIe; Be may
iRHRediately suspeBd aB¥ aB4 all lieeBSes ~ l& sueft pers9ft this chapter . sae& The
suspension shall be effective until the day following the next meeting of the Commission to take
place after ten days' notice to such person. The Commissioner, at the request of SlIeft. the
person, shall, within forty-eight hours, provide an opportunity for StleB pers9ft him to show why
sueft the suspension is unjust, and for good cause shown the Commissioner shall vacate such
suspension. No person whose license is suspended pursuant to tBe pFevisiaBS &I this section shall
engage in any fishery By werk-iBg wHIl 9F~ aBaYler wI!e is lieeased, &F up&ft aBeYieF
lieeBSed~ &F etBeFWise .

Draftiag Note: Language is stricken regarding the specific activities which are prohibited
while a person is under suspension since the definition of fishery (fisheries) includes all fishing
related activities. No change in the law.

§ 28.1 182. 28.2-823. Certification of eysteFS aB& elams shellfish from 9tH eI State outside the
Commonwealth .- All eysters aM eIams shellfish in the shell imported; bmugBt; or transported
into tilts Stafe Virginia for processing or consumption within iftis St:ale IRUSl the Commonwealth
shall have a certificate from the appropriate agency of the state of origin that saki e~rsteFS aBEl
eIams the shellfish came from clean, approved areas of water of that state. Afty saeB eysters &F
eIems Shellfish imparted, In~eugllt * tPanspefted iRt& tIlis state which are not accompanied by
such certificate are deemed to have come from polluted waters ase ; shall not be sold or
processed for consumption within tBis State But IRUSt Virginia; and shall be replanted in
compliance with the provisions aBtl FequiremeBts eI , 28.1 179 of this chapter, destroyed or
returned to the state of origin .

Drafting Note: Changes are to clarify that as an alternative the shellfish may be destroyed
by the State Health Commissioner, or returned to the state of origin.

§ 28.1183.1. 28.2-824. Common carriers.-Common carriers transporting seafoods designated in
this chapter must shall carry a bill of lading listing the seafood cargo, the shipper and the
consignee. 1ft tfte e¥eIlt. If such cargo is IeuBd t& ee in violation of any of the provisions of this
chapter or regulations promulgated thereunder , it shall be taken possession of as provided in §
28.1183 28.2-802 , the shipper shall be held liable and the common carrier shall be relieved of
the violations and penalties set forth in this chapter.

Drafting Note: Language is added to clarify the ability to enforce regulations.

§ 28.1 183.2. 28.2-825. Importing fish &F , shellfish or crustacea for introduction into waters of
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state the Commonwealth .- A. It shall be unlawful for any person; fi.AB ef eeFpeAKiea to
import any fish &f- , shellfish or crustacea into the Commonwealth with the intent of placing
such fish er , shellfish or crustacea into the waters of the Commonwealth unless one of the
following conditions exists:

~ 1. The fish 9F , shellfish is or crustacea are coming from within the continental United
States from a state or waters which is at tBat tHRe are on the Marine Resources Commission's
list of approved states and waters. and is a species which is at tI!af time on the Marine
Resources Commission's list of approved species; or

~ 2. The person ; fH:m eF eeFj3aFatiaR has notified the Commissioner of Marine Resources
of such intent and has received written permission from the Commissioner of Marine Resources

The list of approved states and waters shall be published by the Commissioner of Marine
Resources , and a state or water shall be placed on or removed from such list only with the
concurrence of the Director of the Virginia Institute of Marine Science. The Commissioner of
Marine Resources , with the concurrence of the Director of the Virginia Institute of Marine
Science, is authorized to change sueIl the list when he deems if determines that it is necessary
for the protection of the waters of the Commonwealth.

The list of approved species shall be published by the Commissioner of Marine Resources ,
and a species shall be placed on or removed from such list only with the concurrence of the
Director of the Virginia Institute of Marine Science. The Commissioner 0/ Marine Resources ,
with the concurrence of the Director of the Virginia Institute of Marine Science, is authorized to
change SHE& the list when he deems it determines that it is necessary for the protection of the
waters of the Commonwealth.

B. The notification of intent to import shall be in writing and submitted to the Commissioner
of Marine Resources at least thirty days prior to the date of importation ; aB& • The notice shall
eeBtaia iafermat:ieB as t& state: 0) the specific fish er , shellfish or crustacea to be imported,
(ii) from what waters the fish ~ , shellfish is or crustacea are being taken, (iii) the period of
time over which importation is to be accomplished, (iv) the quantities Involved, and (v) into
what waters the fish 9F , shellfish is or crustacea are to be placed.

lJ.ielatieB A Violation of this section sBaD esBStitute is a Class 1 misdemeanor.

Drafting Note: No change in the law.

CHAPTER & 9.

ENFORCEMENT OF :n:aE SUBTITLE II ; JURISDlcrION.

CHAPTER DRAFTING NOTE: Minimal changes have been made in the enforcement chapter
and only for the purpose of eliminating duplication or providing consistency with current
criminal procedures under Titles 18.2 and 19.2. The enforcement provisions which are specific to
the Marine Resources Commission, because of the unique circumstances of patrolling waters of
the Commonwealth, remain unchanged. '

, 28.1 184. WIt& may issue \\1QFT8flt e# afTeSf aB:fl seii5Qre. \\lllere a 'feeeediBg is iBStiNled'* tile YialatiaR ef. aB¥ seetiaB e# this title; aft affida'.!R &I tile 'lielatisa may be RHHIe BeIere a
magistrate er tk-e jUtige er eIeI=k ef. 8ftY eetH=t; aBfl UJ)9& tile alfiElafJit tile m~e, jUtige eF
e4ef* may issue &is WarFQRt Ief Hte a,prellensioB ef tile effeBder.

Drafting Note: This section is repealed since the MRC currently follows the procedures for
issuing a warrant for arrest and seizure set forth in Title 19.2.

§ 28.1 185. 28.2-900. Arrest aae seizure with or without warrant ; larceny; violations of
boating Jaws and Tille 62.1 .- +Be CemmissioRer &F aB¥ memBeFS ~ tile MaRRa ReseYFees
Cammissiea, all inspeetars, peIiee eajJtains ef Beats; aftd. efIlef: empleyees desigftMed ~ tile
Cemmiss:ioRer ifl. tile seF\liee, s&aIl ftaYe tile~ A. Officers may , with or without warrant, te
(i) arrest any person er persoDS IeaRe violating any ef tile Hs& &F skellfisll Jaws provision of this
subtiUe , aBEl t& (ii) seize any net, pot, or other fishing device or gear used in violating such
laws and te (iii) seize cFastaeea, HftHsIl 8ft6. fish, shellfish or marine organisms taken or handled
in violation of this tale subtitle .

AIPj ,re,aFty seelaTed lel1eiteEl By aay at ~ ,ro7JisieBS ef tBis mIe; Ute seiimre ae4
sisjJasitiea whereaf is Bet etllen\T-ise f)rar:idee Ier;- may De seRea by a sBefm er &BY desigeoted
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efRple~tee ef tIie Cemmissies UB6ef: & waRast issueEl By a magistrate ~ ef a eeufl Ret ef
Feeer6.

§ 28.1185.1. AA=est * laFeeay ~ Ief: vieletiea ef ±HIe~ wHft ~ witheut waJTaat. B. All
inspeeteFS sIleIl I!aYe tee~ te officers may arrest, with or without a warrant, any person
who commits in his presence (i) any larceny committed upon or adjacent to the waters of the
Commonwealth, (ii) any violation of the provisions of Chapter l+ f§ 82.1 HiS et seEI:t &f. =atJe
~ &f Ute bade at Virginia 7 (§ 29.1-700 et seq.) of Title 29.1 , or any regulations promulgated
paFSHaBt YieFete thereunder, or (iii) any violation of the provisions of ellapteFS Chapter 18 (§
62.1-187 et seq.) or 20 (§ 62.1-194 et seq.) of Title 62.1 of ~ this Code &f. Virgiaia . &Heft
inspeeteFS sIleD else Bave tile pewet: te 8ITeSt &BY pef5eB fer sueIt vielatiens wHIt a W&Fftftt.

Drafting Note: Proposed § 28.2-900 combines existing §§ 28.1-185 and 28.1-185.1 dealing with
MRC's arrest authority. The second paragraph of existing § 28.1-185 is stricken since such
authority exists in § 19.2-372. Proposed subsection B includes an updated Code reference; the
boating laws were relocated as a result of a title revision from Chapter 17 of Title 62.1 to
Chapter 7 of Title 29.1. The last sentence is stricken since it is redundant.

§ 28.1186.2. 28.2-901. WIleR pefSe& detaiBea fer Y-ielatieB may Be issuee sammeBS Summons
issued instead of being taken into custody; eIIeef eI failure to appear.-A. Whenever any person
is detained by or is in the custody of an arresting officer for any violation of the laws &f.
IRFgiBia enforceable pursuant to § 28.1186 ~. t 28.1 185.1 aH pYRisftesle as a misdemeeBeF
28.2-900 , the arresting officer shall take the name and address of each person se detained and
issue a summons or otherwise notify him in writing to appear at a time and court to be
specified in the summons or notice. When the person gives his written promise to appear at the
designated time and place, the officer shall feFtilwitll immediately release him from custody.

B. If &BY deteiBed pefS9ft is lJelieQed e, the arresting officer te Be (i) believes a detained
person is likely to disregard a summons issued under the provisions of this section , or if aey
pefS9ft is Oi) reasonably eelitWed ey tile alTestiag efIieeF te Be believes a detained person is
likely to eeuse harm t& himself or te &BY eHleF pefS9ft another t or if the person refuses to give
his written promise to appear, the officer may take the offender, vessel and property ~ Be
talEe& into custody aBtl . The person shall be brought before the nearest or most accessible
judicial officer or other person qualified to admit bail having jurisdiction. II tee 8fTeSt is maee
ill a state~ tMR .wfteFe tBe efleBSe was eemmitted, tee effeadeF aBd pF9peFiy may Be takeR
t& tlle~~ tlle elfeRSe was eemmittea, te Be eaIt wHft tiBfIeI: ~ laws &I that slate.

C. The failure of any person to appear as required by a summons issued under the
provisions of this section shall suspend all licenses issued to the person pursuant to this title
subtitle until such time as he appears to answer the charges against him. Failure to appear shall
bar the issuance of any further license to the person until he appears.

Drafting Note: Language in subsection B regarding the arrest of an offender in another state
is stricken since procedures for extradition exist in Chapter 8 (§ 19.2-84 et seq.) of Title 19.2.

§ 28.1188. 28.2-902. Procedure after arrest and seizure.-Any person se arrested may be
eaFried (i) taken before a eeYBty 9f= mUBieipel eeat=t court of competent jurisdiction for trial, ~
may Be (ii) committed to jail pending trial er , (iii) admitted to bail or released on
recognizance as provided by general law ; ~ tlte 8fTeSBRg eIHeef: Hlaf issue , or (iv) issued a
summons requiring SHeIl pefS8ft him to appear for trial at a time aM pIeee speeifiea theFeia
hefeFe a eeuR Ba¥iBg jarisdieties te try tile effeBSe; sue& . The time specified in the summons
shall not , hewer/eF, be less than five days from the date of arrest unless such person Feqaest
requests an earlier hearing. Any person failing to appear as directed in su8 the summons shall
be guilty of a Class 1 misdemeanor, regardless of the disposition of, and in addition to, the
charge upon Which he was originally, arrested aBe a,ea Slleft faHuf:e . If the person fails to
appear , a warrant for his arrest may be issued.

Any vessel. boat, craft, motor vehicle conveyance, or other tbing seized under the provisions
of f 28.1185 subsection A of § 28.2-900 may be held by the inspeeteF officer or other official
who made the seizure, ~ ill wIlese eistJiet fBe same was~ UBtil tlle aeeasee Bas paiQ tile
penalty ef his effeBSe if Ht*Ht trial ~ is leiiftEI.~ er Bas~ tRal geeft aeqaitted, as tfte
ease may ee pending final outcome of the proceedings .

Drafting Note: Language is added in the last paragraph to clarify how long the seized
property can be held.

§ 28.1 187. 28.2-903. Violations constitute misdemeanor.-A violation of any el tlle ~Fevisiens

provision of this 9fIe subtitle or regutetion promulgated thereunder, unless otherwise specifically
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provided, sBall eeasatute is a Class 3 misdemeanor. A second or subsequent violation of any
provision of this subtitle or regulation promulgated thereunder committed by the same person
within twelve months of a prior violation sRaH eeestitl:lte is a Class 1 misdemeanor.

Drafting Note: Clarifies that a second violation of any statute or regulation is a Class 1
misdemeanor.

, 28.1 188: Ret>ealee By Aets 1-983; eo:~

§ 28.1188.1. 28.2-904. Pursuit and detention across the Maryland-Virginia line.-When t in the
opinion of the legally constituted authorities of the Commenwealth, there has occurred on the
waters of Virginia a violation of the laws of the Commonwealth enforceable pursuant to §
28.1 186 er t 28.1 185.1 &f tms GetIe 28.2-900 t or When, in the opinion of the legally constituted
authorities of Maryland, there has occurred on the waters of Maryland a violation of any
provision of the Natural Resources Article, Annotated Code of Maryland, the offender may be
pursued by the legally constituted authorities of the state where the offense was committed up to
and across the Maryland-Virginia boundary into the state where the offender flees. If a capture
is made in continuous pursuit, the offender, vessel and property shall be dealt with as authorized
by the laws of the state where the offense was committed.

The provisions of this section shall be effective as long as the State of Maryland has in
force similar provisions authorizing legally constituted authorities of Virginia to make pursuit and
arrests in Maryland for Violations of the laws of Virginia.

Drafting Note: No change in the law.

, 28.1189. Re~ealee ~ AEts~ E: +26:

, 28.1199. FaihlFe t9~ Dames &f heats itt pIaift ·Jiew. The ~ef er IM*S&ft ift eIHH'ge ef
aBY bei*; FegisteFee IeF allY ,l:lFfeSe UB6ef: ~ pfeeeeiag ellapfefS eI WS mIe; M lieesseEi te
eRgage ill fislleFies e#~ seR; sIi:&H lieep the eame eI saeft Beef aBEl BafBsef eI IieeBSe~
wftieQ it is e,em£ee ill pIaift YieW aBtl ill file ,asHieR ~FeseriBed, aBEl itt B9 way eeaeeal sae&
RaHIe &F BllfBgeF.

Drafting Note: This section is stricken and has been incorporated into proposed § 28.2-238.

§ 28.1191. 28.2·905. Resistance to officer or authorized person, etc.-Any person found guilty
of resisting or impeding an officer or other person authorized· to make arrests, seizures,
examinations or other performances of duties under tile ,FeeediRg eliaptefS eI this title subtitle ,
shall be guilty of a Class 1 misdemeanor.

Drafting Note: No change in the law.

§ 28.1192. 28.2-906. Failure to perform duty.-The failure of any officer or other person to
perform any duty required of him by any provisions of the t>reeeEliRg ellapfeFS eI this title
subtitle sHaH eenstitute is a Class 1 misdemeanor.

Drafting Note: No change in the law.

, 28.1194. CempFemise eI 'JielaaeBS &f HsIl &f sbellHsIl laWs JI~biBUeEi. ~ iaspeeteF eF
et&ei= effieeF at>JlfelleBdiBg aay pefS&& Ief aBY r}jelaaea eI iIie fis& 9f= sllellHsb~ sAaIl Ila¥e
pewef= ~ eempremise eF setYe witft allY sae& effeBeer, &f release him frem ~ Iegel
JlreeeeEliBgt3 Fe5alaag Hem &BY saeft Yiel8Bea.

Drafting Note: This section is repealed since it is unnecessary. Proposed § 28.2-906 provides
a penalty if an officer fails to adequately perform his duty.

§ 28.1193. 28.2-907. Jurisdiction of courts.-Any proceeding under any section of tile
tlreeeaiag ea8J1teFS e# this title may subtitle shall be before a court of Feeeffl eF Bet at Fee&F&
of competent jurisdiction in the county or city wbefeiBt 9f ill aB¥ e&HfHy er My (i) in which the
offense was committed or (ii) adjacent to the waters in which the offense was committed.

Drafting Note: No change in the law.

CHAPTER 10.

COMPACTS AND JOINT LAWS WITH OTHER STATES.

CHAPTER DRAFTING NOTE: Several sections related to various interstate compacts are not
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effective until a proclamation has been signed by the governors of the compact states. In those
instances where such a proclamation has been signed, the conditional language has been
removed from the statute, thus giving the statute the full force of law.

Article 1.

AUantic States Marine Fisheries Compact.

§ 28.1 292. 28.2-1000. Atlantic States Marine Fisheries Compact.

ARTICLE I

The purpose of this compact is to promote the better utilization of the fisheries, marine,
shell and anadromous of the Atlantic seaboard by the development of a joint program for the
promotion and protection of such fisheries, and by the prevention of the physical waste of the
fisheries from any cause. It is not the purpose of this compact to authorize the states joining
herein to limit the production of fish or fish products for the purpose of establishing or fixing
the price thereof, or creating and perpetuating monopoly.

ARTICLE II

This agreement shall become operative immediately as to those states executing it whenever
any two or more of the states of Maine, New Hampshire, Massachusetts, Rhode Island,
Connecticut, New York, New Jersey, Delaware, Maryland, Virginia, North carolina, South
carolina, Georgia and Florida have executed it in the form that is in accordance with the laws
of the executing state and the Congress has given its consent. Any state contiguous with any of
the aforementioned states and riparian upon waters frequented by anadromous fish, flowing into
waters under the jurisdiction of any of the aforementioned states, may become a party hereto as
hereinafter provided.

ARTICLE III

Each state joining herein shall appoint three representatives to a Commission hereby
constituted and designated as the Atlantic States Marine Fisheries Commission. One shall be the
executive officer of the administrative agency of such state charged with the conservation of the
fisheries resources to Which this compact pertains or, if there be more than one officer or
agency, the official of that state named by the governor thereof. The second shall be a member
of the legislature of such state designated by the Commission or Committee on Interstate
Cooperation of such state, or if there be none, or if said Commission on Interstate Cooperation
cannot constitutionally designate the said member: such legislator shall be designated by the
governor thereof; provided, that if it is constitutionally impossible to appoint a legislator as a
commissioner from such state, the second member shall be appointed by the governor of said
state in his discretion. The third shall be a citizen who shall have a knowledge of and interest
in the marine fisheries problem, to be appointed by the governor. The Commission shall be a
body corporate with the powers and duties set forth herein.

ARTICLE IV

The duty of the said Commission shall be to make inquiry and ascertain from time to time
such methods, practices, circumstances and conditions as may be disclosed for bringing about the
consideration of the prevention of the depletion and physical waste of the fisheries, marine, shell
and anadromous, of the Atlantic seaboard. The Commission shall have power to recommend the
coordination of the exercise of the police powers of the several states within their respective
jurisdictions to promote the preservation of those fisheries and their protection against
overfishing, waste, depletion or any abuse whatsoever and to assure a continuing yield from the
fisheries resources of the aforementioned states.

To that end the Commission shall draft and, after consultation With the Advisory Committee
hereinafter authorized, recommend to the governors and legislatures of the various signatory
states legislation dealing with the conservation of the marine, shell and anadromous fisheries of
the Atlantic seaboard, The Commission shall, more than one month prior to any regular meeting
of the legislature in any signatory state, present to the governor of the state its recommendations
relating to enactments to be made by the legislature of that state in furthering the intents and
purposes of this compact.

The Commission shall consult with and advise the pertinent administrative agencies in the
states party hereto With regard to problems connected with the fisheries and recommend the
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adoption of such regulations as it deems advisable.

The Commission shall have power to recommend to the states party hereto the stocking of
the waters of such states with fish and fish eggs, or joint stocking by some or all of the states
party hereto, and when two or more of the states shall jointly stock waters the Commission shall
act as the coordinating agency for such stocking.

ARTICLE V

The Commission shall elect from its number a chairman and a vice-chairman and shall
appoint and at its pleasure remove or discharge such officers and employees as may be
required to carry the provision of this compact into effect, and shall fix and determine their
duties, qualifications and compensation. Said Commission shall adopt rules and regulations for the
conduct of its business. It may establish and maintain one or more offices for the transaction of
its business and may meet at any time or place but must meet at least once a year.

ARTICLE VI

No action shall be taken by the Commission in regard to its general affairs except by the
affirmative vote of a majority of the whole number of compacting states present at any meeting.
No recommendation shall be made by the Commission in regard to any species of fish except by
the affirmative vote of a majority of the compacting states Which have an interest in such
species. The Commission shall define what shall be an interest

ARTICLE VII

The Fish and Wildlife Service of the Department of the Interior of the Government of the
United States shall act as the primary research agency of the Atlantic States Marine Fisheries
Commission, cooperating with the research agencies in each state for that purpose.
Representatives of the said Fish and Wildlife Service shall attend the meetings of the
Commission.

An Advisory Committee to be representative of the commercial fishermen and the salt water
anglers and such other interest of each state as the Commission deems advisable shall be
established by the Commission as soon as practicable for the purpose of advising the Commission
upon such recommendations as it may desire to make.

ARTICLE VIII

When any state other than those named specifically in Article II of this compact shall
become a party thereto for the purpose of conserving its anadromous fish in accordance with
the provisions of Article II the participation of such state in the action of the Commission shall
be limited to such species of anadromous fish.

ARTICLE IX

Nothing in this compact shall be construed to limit the powers of any signatory state or to
repeal or prevent the enactment of any legislation or the enforcement of "any requirement by
any signatory state imposing additional conditions and restrictions to conserve its fisheries.

ARTICLE X

Continued absence of representation or of any representative on the Commission from any
state party hereto shall be brought to the attention of the governor thereof.

ARTICLE XI

The states party hereto agree to make annual appropriations to the support of the
Commission in proportion to the primary market value of the products of their fisheries,
exclusive of cod and haddock, as recorded in the most recent published reports of the Fish and
Wildlife Service of the United States Department of the Interior, provided no state shall
contribute less than two hundred dollars per annum and the annual contribution of each state
above the minimum shall be figured to the nearest one hundred dollars.

The compacting states agree to appropriate initially the annual amounts scheduled below,
which amounts are calculated in the manner set forth herein, on the basis of the catch record
of 1938. Subsequent budgets shall be recommended by a majority of the Commission and the
cost thereof allocated equitably among the states in accordance with their respective interests
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and submitted to the compacting states.

SCHEDULE OF INITIAL STATE CONTRIBUTIONS
Maine ....
New Hampshire .
Massachusetts
Rhode Island . . . .
Connecticut
New York
New Jersey

$ 700
200

2,300
300
400

1,300
800

Delaware ...
Maryland . . .
Virginia . . .
North Carolina
South Carolina
Georgia
Florida

ARTICLE XII

$ 200
700

1,300
600
200
200

1,500

Section 1. This compact shall continue in force and remain binding upon each compacting
state until renounced by it Renunciation of this compact must be preceded by sending six
months' notice in writing of intention to Withdraw from the compact to the other states party
hereto.

Section 2. Without further sUbmission of said compact, the consent and approval of Congress
is hereby given to the states of Connecticut, North carolina, South carolina, Georgia, and
Florida, and for the purpose of the better utilization of their anadromous fisheries, to the states
of Vermont and Pennsylvania, to enter into said compact as signatory states and as parties
thereto, in addition to the states which have now ratified the compact

Section 3. The Atlantic States Marine Fisheries Commission constituted by the compact shall
make an annual report to Congress not later than sixty days after the beginning of each regular
session thereof. Such report shall set forth the activities of the Commission during the calendar
year ending immediately prior to the beginning of such session.

Section 4. The right to alter, amend, or repeal the provisions of sections 1, 2 and 3 is hereby
expressly reserved, provided that nothing in this compact shall be construed to limit or add to
the powers of the proprietary interest of any signatory state or to repeal or prevent the
enactment of any legislation or the enforcement of any requirement by a signatory state
imposing additional conditions and restrictions to conserve its fisheries.

AMENDMENT NUMBER 1

The states consenting to this amendment agree that any two or more of them may designate
the Atlantic States Marine Fisheries Commission as joint regulatory agency With such powers as
they may jointly confer from time to time for the regulation of the fishing operations of the
citizens and vessels of such designating states with respect to specific fisheries in which such
states have a common interest The representatives of such states on the Atlantic States Marine
Fisheries Commission shall constitute a separate section of such Commission for the exercise of
the additional powers so granted provided that the states so acting shall appropriate additional
funds for this purpose. The creation of such section as a joint regulatory agency shall not
deprive the states participating therein of any of their priVileges or powers or responsibilities in
the Atlantic States Marine Fisheries Commission under the general compact.

Artide 2.

Potomac River Compact; Related Laws.

§ 28.1293. 28.2-1001. Potomac River Compact.-

PREAMBLE

Whereas, Maryland and Virginia are both Vitally interested in conserving and improvtng the
valuable fishery resources of the Tidewater portion of the Potomac River, and

Whereas, certain provisions of the Compact of 1785 between Maryland and Virginia having
become obsolete, Maryland and Virginia each recognizing that Maryland is the owner of the
Potomac River bed and waters to the low-water mark of the southern shore thereof, as laid out
on the Mathews-Nelson Survey of 1927, and that Virginia is the owner of the Potomac River bed
and waters southerly from said low-water mark as laid out, and that the citizens of Virginia
have certain riparian rights along the southern shore of the river, as shown on said
Mathews-Nelson Survey, and, in common with the citizens of Maryland, the right of fishing in
said river, Maryland and Virginia have agreed that the necessary conservation and improvement
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of the Tidewater portion of the Potomac fishery resources can be best achieved by a
Commission comprised of representatives of both Maryland and Virginia, charged with the
establishment and maintenance of a program to conserve and improve these resources, and

Whereas, at a meeting of the Commissioners appointed by the Governors of the State of
Maryland and the Commonwealth of Virginia, to wit: Carlyle Barton, M. William Adelson,
Stephen R. Collins, Edward S. Delaplaine and William J. McWilliams, Esquires, on the part of
the State of Maryland, and Mills E. Godwin, Jr., Howard H. Adams, Robert Y. Button, John
Warren Cooke and Edward E. Lane, Esquires, on the part of the Commonwealth of Virginia, at
Mount Vernon, Virginia, on the twentieth day of December, in the year one thousand nine
hundred and fifty-eight, the following Potomac River Compact of 1958 between the
Commonwealth of Virginia and the State of Maryland was mutually agreed to by the said
Commissioners:

Now, therefore, be it resolved by the Commissioners appointed by the Governors of the State
of Maryland and the Commonwealth of Virginia, meeting in joint session, that they do
unanimously recommend to the said respective Governors that there be a new compact, to be
designated as the "Potomac River Compact of 1958," and that the said new compact be referred
as promptly as possible to the legislatures of the State of Maryland and the Commonwealth of
Virginia for appropriate action, and to the end and after ratification and adoption by said
legislatures the same be submitted to the Congress of the United States for approval.

ARTICLE I

COMMISSION-MEMBERSHIP AND ORGANIZATION

§ I. Commission created. • The Potomac River Fisheries Commission, hereinafter designated
as "Commission," is hereby created.

§ 2. Members. • The Commission shall consist of six members, three from Maryland and
three from Virginia. The Maryland members shall be the members of the Tidewater Fisheries
Commission of Maryland or its successor agency and the Virginia members shall be the
members of the Virgifiia Marine Resources Commission or its successor agency. If the
membership of either of the respective State Commissions exceeds three, then the three
Commission members from that State shall be selected by the Governor thereof from the
members of the State Commission; and if the membership of either of the respective State
Cemmissions is less than three, the three Commission members. from that State shall be a
member or members of the State Commission, and such additional person or persons who shall
be apnointed by the Governor as may be necessary to constitute a total ot three Commissioners.

§ 3. Term, vacancies. • The term of Commissioners who are members of their respective
state Commissions shall be coterminous with their term on their State Commission. The term of
Commisstoners Who are not members of their State Commission shall be four years. Vacancies
on the Com.mission shall be filled by appointment of the Governor of the State entitled to fill the
vacancy, except that where the state Commission has three members, the person filling a
vacancy, on the State Commission shall ex officio become a member ot the Commission.

§ 4. Chairman.• The chairman of the Commission shall alternate from" year to year between
the representatives of Maryland and Virginia. SUbject to such alternation, the chairman shall be
elected by the Commissioners for a term of one year.

§ 5. Compensation, expenses. . Commissioners shall be entitled to receive from the General
Fund of the Commission compensation of twenty-five dollars ($25.00) for each day or portion
thereof spent in the performance of their duties, and reimbursement of reasonable expenses
incident to the performance of their duties.

§ 6. Meetings, quorum. ~ Commission meetings shall be held at least once each quarter, and
at such other times as the Commission may determine.

In order to constitute a quorum for the transaction of any business at least two of the three
members from each State must be present and must vote on the business being transacted.

§ 7. Office and employees. ~ The Commission shall establish and maintain an office at such
locations as it may select, and may employ an executive secretary who shall serve at the
pleasure of the Commission, and such other administrative, clerical, scientific, and legal
personnel as it deems necessary. The powers, duties and compensation of all employees shall be
as prescribed by the Commission, and the employees shall not be SUbject to the provisions of
Article 64 A of the Annotated Code of Maryland nor to the provisions of the Virginia Personnel
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Act, as the same may be from time to time in effect. The Commission may extend to any
employee or employees membership in the Virginia Supplemental Retirement System or the
Maryland Employees' Retirement System, whichever is applicable, subject to the laws relating to
each such retirement system. Employees of the Commission shall also be eligible for the health
and related insurance for state employees in § 2.1-20.1 of the Code of Virginia or Article 64 A, §
48 A of the Annotated Code of Maryland, whichever is applicable.

ARTICLE II

JURISDICTIONAL BOUNDARIES

The territory in which the Potomac River Fisheries Commission shall have jurisdiction shall
be those waters of the Potomac River enclosed within the following described area:

Beginning at the intersection of mean low-water mark at Point Lookout and an established
line running from Smiths Point to Point Lookout, marking Chesapeake Bay waters; thence
following the mean low-water line of the shore northwesterly across the respective mouths of all
creeks to Gray Point at the westerly entrance into Rowley Bay; thence in a straight line
northwesterly to the southerly extremity of Kitts Point; thence along the mean low-water line to
the southwesterly point of St Inigoes Neck; thence in a straight line westerly to the most
easterly point of St Georges Island; thence 'following the mean low-water line in a general
northwesterly direction, across the respective mouths of all creeks and inlets to the southwesterly
point of Huggins Point; thence in a straight line southwesterly to the eastern extremity of the
sandbar known as Heron Island; thence northwesterly following the ridge of Heron Island Bar to
its westerly extremity; thence southwesterly in a straight line to the most southerly point of
Blackiston Island; thence in a straight line northwesterly to the southern extremity of Colton's
Point; thence following the mean low-water line, westerly, excluding all creeks and inlets, to the
point marking the southeasterly entrance into St catherine Sound; thence westerly in a straight
line to the southern extremity of Sl catherine Island Sandbar; thence northwesterly, along the
westerly edge of said sandbar continuing along the mean low-water line of the southwesterly side
of St. catherine Island to the northwesterly point of said island; thence westerly in a straight
line to Cobb Point Bar Lighthouse; thence northwesterly along the ridge of Cobb Point Sandbar
to the southerly extremity of Cobb Point; thence following the mean low-water line in general
northwesterly and northerly directions across the respective mouths of all creeks and inlets to a
point at the easterly entrance into Port Tobacco River, due east of Windmill Point; thence in a
straight line westerly to Windmill Point; thence southwesterly following the mean low-water line
across the respective mouths of all creeks and inlets to Upper Cedar Point; thence southwesterly
in a straight line across the mouth of Nanjemoy Creek to a point on shore at the village of
Riverside; thence following the mean low-water line, southwesterly, northwesterly and northerly
across the respective mouths of all creeks and inlets to Smiths Point; thence northerly in a
straight line to Liverpool Point; thence northerly in a straight line to Sandy Point; thence
following the mean low-water line northerly, across the respective mouths of all creeks and
inlets to Moss Point; thence northerly in a straight line across Chicamuxen Creek to the
southernmost point of Stump Neck; thence following the mean low-water line northeasterly,
across the respective mouths of all creeks and inlets, to a point at the southerly entrance into
Mattawoman Creek; thence in a straight line northeasterly across the mouth of Mattawoman
Creek to the southwesterly point of Cornwallis Neck; thence following the mean low-water line
northeasterly, across the respective mouths of all creeks and inlets, to Chapman Point; thence in
a straight line northeasterly to Pomonkey or Hillis Point; thence following the mean low-water
line in a northerly direction across the respective mouths of all creeks and inlets, to a point on
Marshall Hall shore, due south of Ferry Point; thence northeasterly in a straight line to Bryan
Point; thence northeasterly in a straight line to the northwest extremity of Mockley Point; thence
northeasterly in a straight line to Hatton Point; thence northerly in a straight line to the
southwesternmost point of Indian Queen Bluff; thence following the mean low-water line
northerly across the respective mouths of all creeks and inlets, to Rosier Bluff Point; thence in a
straight nne northerly to the intersection with the District of Columbia line at Fox Ferry Point;
thence following the boundary line of the District of Columbia southwesterly to a point on the
lower or southern shore of the Potomac River, said point being the intersection of the boundary
line of the Commonwealth of Virginia with the boundary line of the District of Columbia; thence
following the mean low-water line of the Potomac River on the southern, or Virginia shore, as
defined in the Black-Jenkins Award of 1877 and as laid out in the Mathews-Nelson Survey of
1927, beginning at the intersection of the Potomac River and the District of Columbia line at
Jones Point and running to Smiths Point; and thence in a straight line across the mouth of the
Potomac River on the established line from Smiths Point to Point Lookout, to the mean
low-water mark at Point Lookout, the place of beginning.
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ARTICLE III

COMMISSION POWERS AND DUTIES

§ 1. Oyster bars. ~ The Commission shall make a survey of the oyster bars within its
jurisdiction and may reseed and replant said oyster bars as may from time to time be
necessary.

§ 2. Fish and seafood.• The Commission may by regulation prescribe the type, size and
description of all species of finfish, crabs, oysters, clams and other shellfish which may be taken
or caught, within its jurisdiction, the places where they may be taken or caught, and the manner
of taking or catching.

§ 3. Research. • The Commission shall maintain a program of research relating to the
conservation and repletion of the fishery resources within its jurisdiction, and to that end may
cooperate and contract with scientists and public and private scientific agencies engaged in
similar work, and may purchase, construct, lease, borrow or otherwise acquire by any lawful
method such property, structures, facilities, or equipment as it deems necessary.

§ 4. licenses. . (a) The Commission shall issue such licenses as it may prescribe which shall
thereupon be required for the taking of finfish, crabs, oysters, clams or other shellfish from the
waters Within the jurisdiction of the Commission, and for boats, vessels and equipment used for
such taking. Recognizing that the right of fishing in the territory over which the Commission
shall have jurisdiction is and shall be common to and equally enjoyed by the citizens of Virginia
and Maryland, the Commission shall make no distinction between the citizens of Virginia or
Maryland in any rule, regulation or the granting of any licenses, privileges, or rights under this
compact.

(b) Licenses for the taking of oysters and clams and the commercial taking of finfish and
crabs within the jurisdiction of the Commission shall be granted only to citizens of Maryland or
Virginia Who have resided in either or both States for at least twelve months immediately
preceding the application for the license. Within six months after the effective date of this
compact, the Commission shall adopt a schedule of licenses, the privileges granted thereby, and
the fees therefor, which may be modified from time to time in the discretion of the
Commission.

(c) The licenses hereby authorized may be issued at such places, by such persons, and in
accordance with such procedures as the Commission may determine..

§ fi. Expenditures. ~ The Commission is authorized to expend funds for the purposes of
general administration, repletion of the fish and shellfish in the Potomac River, and the
conservation and research programs authorized under this compact, subject to the limitations
provided in this compact.

§ o. Grants, contributions, etc. - The Commission is authorized to receive and accept (or to
refuse) from any and all public and private sources such grants, contributions, appropriations,
donations, and gifts as may be given to it, which shall be paid into and become part of the
General Fund of the Commission, except where the donor instructs that it shall be used for a
specific project, study, purpose, or program, in which event it shall be .placed in a special
account, which shall be administered under the same procedure as that prescribed for the
General Fund.

§ 7. Cooperation of state agencies. - The Commission may call upon the resources and
assistance of the Virginia Institute of Marine Science, the Maryland Department of Research and
Education, and all other agencies, institutions and departments of Maryland and Virginia which
shall cooperate fully With the Commission upon such request.

§ 8. Regulations.• The Commission shall have the power to make, adopt and publish such
rules and regulations as may be necessary or desirable for the conduct of its meetings, such
hearings as it may from time to time hold, and for the administration of its affairs.

§ 9. Inspection tax. . The Commission may impose an inspection tax, in an amount as fixed
from time to time by the Commission, Which inspection tax may not exceed the higher
severance tax per bushel on oysters that is imposed by the Commonwealth of Virginia or the
State of Maryland in the waters of their respective jurisdictions, upon all oysters caught within
the limits of the Potomac River. The tax shall be paid by the buyer at the place in Maryland or
Virginia where the oysters are unloaded from vessels and are to be shipped no further in bulk
in vessel, to an agent of the Commission, or to such officer or employee of the Virginia Marine
Resources Commission or of the Maryland Department of Tidewater Fisheries, as may be
designated by the Commission, and by him paid over to the Commission.
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ARTICLE IV

COMMISSION REGULATIONS~PROCEDURE AND REVIEW

§ 1. Notice, hearing, vote.. No regulation shall be adopted by the Commission unless:

(a) A public hearing is held thereon;

(b) Prior to the hearing the Commission has given notice of the proposed regulation ef. by
publication thereof at least once a week for three successive weeks in at least one newspaper
published, or having a general circulation in each county of Maryland and Virginia contiguous to
the waters within the Commission's jurisdiction, the first such publication to be at least thirty
days but not more than forty-five days prior to the date of the hearing;

(c) A copy of the proposed regulation is mailed at least thirty days but not more than
forty-five days prior to the hearing, to the clerk of the court of each county of Maryland and
Virginia contiguous to the waters within the Commission's jurisdiction, who shall post the same in
a conspicuous place at or in the courthouse; and

(d) The regulation is approved by at least four members of the Commission.

§ 2. Recording, effective date. • (a) Regulations of the Commission shall be exempt from the
provisions of Chapter 1.1:1 (§ 9-6.14:1 et seq.) of Title 9 of the Code of Virginia (1950 Edition, as
amended from time to time), and of § 9 of Article 41 of the Annotated Code of Maryland (1957
Edition, as amended from time to time). Copies of Commission regulations shall be kept on
public file and available for public reference in the office of the Commission, the office of the
clerk of court in each county of Maryland and Virginia contiguous to the waters within the
Commission's jurisdiction, the office of the Virginia Bi-.1siea ef LegislatiT"te SeA'iees Registrar of
Regulations , the office of the Maryland Department of Legislative Reference, the office of the
Virginia Marine Resources Commission, and the office of the Maryland Department of Tidewater
Fisheries.

(b) No regulation of the Commission shall become effective until thirty (30) days after the
date of its adoption, or such later date as may be fixed by the Commission.

(c) Leasing, dredging or patent tonging shall be authorized by the Commission only if such
authorization is granted by joint action of the Legislatures of Maryland and Virginia.

§ 3. Review. - Any person aggrieved by any regulation or order of the Commission may at
any time file a petition for declaratory judgment with respect to the validity or construction
thereof, in the circuit court of any county in Maryland or Virginia contiguous to the waters
within the Commission's jurisdiction. A review of the final judgment of the circuit court may be
appealed to the court of highest appellate jurisdiction of the State in accordance with the rules
of procedure in such state.

§ 4. Revision by legislative action. • Regulations of the Commission may be amended,
modified, or rescinded by joint enactment of the General Assembly of Maryland and the General
Assembly of Virginia.

§ 5. Revision of compact. . At any time subsequent to the adoption of this compact the
Governor or Legislature of either Maryland or Virginia may call for the appointment of a
Commission to make further study and recommendations concerning revision and amendments to
this compact, at which time the Governors of the respective States shall act forthwith in
compliance with the request for the appointment of said Commission.

ARTICLE V

ENFORCEMENT OF LAWS AND REGULATIONS; PENALTIES

§ 1. Responsibility for enforcement. . The regulations and orders of the Commission shall be
enforced by the joint effort of the law-enforcement agencies and officers of Maryland and
Virginia.

§ 2. Penalties. . The violation of any regulation of the Commtssion shall be a misdemeanor.
Unless a lesser punishment is provided by the Commission, such violation shall be punishable by
a fine not to exceed one thousand dollars ($1,000.00) or confinement in a penal institution for
not more than one (1) year, or both, in the discretion of the court, and any vessel, boat, or
equipment used in the taking of finfish, crabs, oysters, clams, or other shellfish from the
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Potomac River in violation of any regulation of the Commission or of applicable laws may be
confiscated by the court, upon the abandonment thereof or the conviction of the owner or
operator thereof.

§ 3. Jurisdiction of court. - The officer making an arrest or preferring a charge for violation
of a regulation of the Commission or an applicable State law respecting the waters within the
Commission's jurisdiction shall take the alleged offender to a court of competent jurisdiction in
either State, in a county adjacent to the portion of the Potomac River where the alleged offense
occurred, which shall thereupon have jurisdiction over the offense.

§ 4. Disposition of fines and forfeitures. - All fines imposed for violation of regulations of the
Commission or applicable State laws respecting the waters within the Commission's jurisdiction
shall be paid into the court in which the case is prosecuted, and accounted for under the laws
applicable to that court. Any property confiscated under the provisions of this compact shall be
turned over to the Commission, which may retain, use or dispose of it as it deems best.

ARTICLE VI

COMMISSION FINANCES

§ 1. BUdget. - The Commission shall approve and adopt a proposed annual budget showing
estimated income, revenues, appropriations, and grants from all sources, and estimated necessary
expenditures and shall send a copy thereof. to the Governors of Maryland and Virginia.

§ 2. Appropriations. - The said Governors shall place in the proposed budget of their
respective States for each year the sum of not less than fifty thousand dollars ($50,000.00) for
the expenses and the other purposes of the Commission for that year, except that none of the
sum so appropriated shall be used for law-enforcement purposes; and the General Assembly of
each of the two States agrees to appropriate annually not less than this sum to the Commission.

§ 3. General Fund. - (a) The General Fund shall consist of:

(1) All income and revenue received from the issuance of licenses under this compact;

(2) The proceeds of the disposition of property confiscated pursuant to the provisions of this
compact;

(3) The proceeds of the inspection tax upon oysters imposed pursuant to this compact; and

(4) The funds appropriated to the Commission by the two States.

(1') The General Fund of the Commission shall be kept in such bank or depository as the
Commission shall from time to time select The General Fund shall be audited annually by the
Auditor of Public Accounts of Virginia and the State AUditor of Maryland acting jointly, and at
such other times as the Commission may request.

ARTICLE VII

EFFECI' ON EXISTING LAWS AND PRIOR COMPACI'

§ 1. Existing rights. - The rights, including the privilege of erecting and maintaining wharves
and other improvements, of the citizens of each State along the shores of the Potomac River
adjoining their lands shall be neither diminished, restricted, enlarged, increased nor otherwise
altered by this compact, and the decisions of the courts construing that portion of Article VII of
the Compact of 1785 relating to the rights of riparian owners shall be given full force and
effect.

§ 2. Existing laws. - The laws of the State of Maryland relating to finfish, crabs, oysters, and
clams in the Potomac River, as set forth in Article 66C of the Annotated Code of Maryland and
as in effect on December one, nineteen hundred fifty-eight, shall be and remain applicable in
the Potomac River except to the extent changed, amended, or modified by regulations of the
Commission adopted in accordance With this compact.

§ 3. Existing licenses. - The rights and privileges of licensees to take and catch finfish,
crabs, oysters, clams, and other shellfish in the Potomac River, which are in effect at the time
this compact becomes effective, shall continue in force for a period of six months at which time
every such license and every such right and privilege shall be abrogated.
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ARTICLE VIII

EFFECT OF RATIFICATION

These articles shall be laid before the Legislatures of Virginia and Maryland, and their
approbation being obtained, shall be confirmed and ratified by a law of each State, never to be
repealed or altered by either, without the consent of the other.

ARTICLE IX

EFFECTIVE DATE

This compact, which takes the place of the Compact of 1785 between Maryland and Virginia,
shall take effect at the expiration of sixty days after the completion of the last act legally
necessary to make it operative, and thereupon the said Compact of 1785 shall no longer have
any force or effect

Drafting Note: Language in § 2 of Article 4 has been changed to renect current procedures.

§ 28.1293.1. 28.2-1002. Cooperation of agencies of Commonwealth; wfteft eHeeti'Je .-All
governmental agencies of the Commonwealth of Virginia are authorized to cooperate with the
Potomac River Fisheries Commission created by the eempaet Potomac River Compact approved
by this eBapler article , it being the policy of this Commonwealth to perform and carry out the
compact and accomplish tee its purposes tIlereef .

~ eempaet ap~FeQed~ a&&~ pFeQ~eBS eI~ ebap~F depeBdeRt tIleFe9B ~
beeeme elleetive Ype& tile f&t.ifieMie8 aae appreval eI tile eempaet ~ the GeBeF8l ..\!;sembly eI
tile &tate &f MaFYlaBd aBfI lIp8Il apprev'81 eI t&is eempaet By tile C9Bgf!eSS ef tile GRite& &tales:

Drafting Note: The second paragraph is stricken since the compact is already in effect.

§ 28.1227. 28.2-1003. Authority to regulate dredging of soft shell clams.-The Potomac River
Fisheries Commission shall have the power to make, adopt and publish such rules and
regulations as may be necessary or desirable for authorizing and regulating the dredging of soft
shell clams in areas within its geographical jurisdiction and may levy license fees for such
dredging in amounts to be set in its discretion.

:;Rie pF97.t.isisBS &f tIHs seeBeR sIlaII Bet iake eIfeet UBQl. a SimileF ael ~ee9mes ef.feet:hre iB
tile State &f MaFy-1aBd, wbereapeB ~ Ge7•1eFBef eI ViFgiBia sHH issae a ,reelamaaeB EleelariRg
tile pre7lisi9BS eI tIlis seeMeR te he effeeti?e.

Drafting Note: The second paragraph is stricken since this section became effective on
February 16, 1965 by proclamation of the Governors of Virginia and Maryland.

§ a8.12a8. 28.2-1004. Authority to authorize and regulate experimental oyster hatchery
program.-The Potomac River Fisheries Commission shall have the power to make, adopt and
permit such rules and regulations and to take such action as may be necessary or advisable for
authorizing and regulating a pilot program for experimental oyster hatchery seed planting,
growing, and harvesting with private planters and public and private 'Scientific agencies engaged
in similar work in its juriSdiction, and may set aside available barren natural oyster rocks for
this purpose and to allow dredging of same for inspection, sampling and harvesting under the
supervision and control of the Potomac River Fisheries Commission and in cooperation with the
Maryland or Virginia public scientific agencies, Chesapeake Biological Laboratory and Virginia
Institute of Marine Science.

The provisions of this section shall not take effect until a similar act becomes effective in
the State or Maryland, Whereupon the Governor of Virginia shall issue a proclamation declaring
the provisions of this section to be effective.

Drafting Note: No change in the law.

t 28.1 229.~ e"eeti7.~e date see Betet t ...atb:erity ~ Feguleie eFedgiBg eI eysters ~ BaB6
SeRt,es. The Petemae~ Fislieries CemmissisR sIlaH ItaYe ~ ,ewer te make; adept aM
publisll sueft flIIes aBtl fegalatieBS as ~ he aeeessary er eesiP8~le Ier autBeFmBg aBEl
regulaBRg tile dredgiag &f ~rsteFS wit& Baftd. seF8pes Hi areas el tee Petemae RiYeF wH1Hft its
geegmpllieal juris6ieaeB aR& may IeY¥ lieesse fees leT same.

:;Rie preTJisiens eI DHs seeBeR sBaIl Bet take eueet UBQl a simiiaF aet eeeemes efleoolJe m
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fBe Siare eI MaFY-laBEI, wbereep9B tAe G9lo1em9r &f Virgiaia sQaD issue a pFgelamafieB EleelaAag
tee pr9r!isiess eI fIl.is seetisB t& ge effeetirJe.

Drafting Note: This section is set out twice and this version is stricken and replaced by the
1982 amended version (proposed § 28.2-1005). Existing § 28.1-229 became effective July 16, 1974
by proclamation of the Governors of Virginia and Maryland.

§ 28.1229. 28.2-1005. fF&J: effeeU!Je ~ see ~ Authority to regulate dredging of
oysters.-The Potomac River Fisheries Commission shall have the power to make, adopt and
pUblish such rules and regulations as may be necessary or desirable for authorizing and
regulating the dredging of oysters in areas of the Potomac River within its geographical
jUrisdiction and may levy license and repletion fees for same.

Drafting Note: No change in the law.

CHAPTER .. 11.

VIRGINIA INSTITUTE OF MARINE SCIENCE.

CHAPTER DRAFI'ING NOTE: The changes in Chapter 11 are principally revisions in
language for the sake of clarity.

§ 28.1196. 28.2-1100. Virginia Institute of Marine SCience continued; duties.-The Virginia
Institute of Marine Science ; shall hereafter. be referred to as the Institute i is eeEBued wittiB
the Cellege eI WiHiam aM Mefy as pfeT!itled: ill CftapteF i ~ ~ et~ eI -liOe ~ eI tIHs
QHIe; All RlefeBees iB tlHs QKIe te tile \tjFgiBia IRStiRHe eI MaAse SeieBse l!eFeafter sI!aIl Be
deemed: refeFeBees t& tile VirgiRia IBStitute eI MariBe SeieRee wHfti& ale Cellege eI William: aae
Mefy . It sIleH~ tIte~ &f tile The Institute shall :

tat *e eeRdeet 1. Conduct studies and investigations eI all pBeses of the seafood and
commercial fishing and sport fishing industries;

00 =Ie eensitleF 2. Consider me&BS By wBieft ways to conserve, develop and replenish
fisheries resources IR&y Be eeBSePled, de'"lelepetl aBfi R,JeRiYed and t& advise the Marine
Resources Commission and other agencies and private groups on these matters;

~ *e eSBduet 3. Conduct studies aBEl i&VestigaBens of problems pertaining to the other
segments of the maritime economy;

~ ~ eSR8uet 4. Conduct studies ase iB':estig8BeBS of marine pollution in cooperation with
the State Water Control Board and the Department of Health and make the Fesultiag data and
pessihle eeFfl!etive their recommendations avai1able to the appropriate agencies;

-fet l=e eeREluet 5. Conduct hydrographic and biological studies of the Chesapeake Bay aH
tile- f its tributaries tfteFeef f and all the tidal waters of the Commonwealth and the contiguous
waters of the Atlantic Ocean;

-(It ~ eagege 6. Engage in research in the marine sciences;

~ +e mal£e 7. Conduct such special studies and investigations concerning tile lefegeiag
these subjects as it HtEty ~ requested te tie by the Governor; and

00 ~ esgage 8. Engage in research and provide training, technical assistance and advice to
the Board on Conservation and Development of Public Beaches on erosion along tidal shorelines,
the Soil and Water Conservation Board on matters relating to tidal shoreline erosion , and to
other agencies upon request.

l1te ~ These studies shall include consideration of the seafood and other marine
resources iBelediRg , such as the waters, bottoms, shore lines, tidal wetlands, and beaches , and
all plleBemeR8 aae pfeslems matters related to marine waters and the means by which t:Ilese
marine resources might be conserved, developed and replenished.

Drafting Note: Language in the first paragraph is stricken as it is unnecessary since Title 23
contains the enabling statute.

§ 28.1 19ft 28.2-1101. Use of services of other agencies; solicitation, etc., of funds; taking fish
and other marine organisms.- A. In conducting its studies and investigations under § 28.1195
28.2-1100, the Institute is auYlemed te &9taift aBe IRaIie use eI tile serviees eI aBY ageaey,
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I*I9Iie ef prirlate. l=Re IBStitute is farttier 8alJ:lerized, wHIl iIte pAet: 'Wriftee apPP8fJ81 eI tfte
cer.lemOr aBfl su8jeet t& 8ft¥ ~ pre'JisioBS eI law; to selie*; aeeet* aM meIie use eI sueft
lases as are made a-"laila~le fF&m. aay SellFee, pu6lie aM privete, '* the pHflJeSe ef fuFtsering
!lie stHies aB& iB-VestigatioBS aBEl te weK aBti eeepePate wHft appfepRBte stEKe ageBeies &BEl
witft similar ageBeies aBEl institHtie85 ift ~ states aM tBe t:kHtee States ift eeBdHetiRg tile
~ aatseFized hereBy. may:

1. Use the services of any public or private agency;

2. With the prior written approval of the Governor and subject to other provisions of law,
solicit, accept and use funds available from any public or private source; and

3. Cooperate with appropriate state agencies and with similar agencies and institutions in
other states and the federal government.

B. The Institute, its officers, agents, and employees, or persons operating under its direction
may take eF eause t& De takeB for scientific purposes, any fish , shellfish or et8er marine
organism at 8ftY time from the waters of Virginia, and with the consent of the Mariee ReseHfees
Commission, may eause ef peFmH te Be sekl sell such #isAes ef peAs at fisI!es sa talreft fish,
shellfish or marine organisms or parts thereof as may not be necessary for such scientific
purposes.

Drafting Note: Stricken language has been presented in list form. The striking of the word
"fishes" reflects the new definition which distinguishes between finfish, shellfish and marine
organism.

;. 28.1 197. Repealed ~ Aets +9+9; ~~

;. 28.1 197.1. Repealed ~ Aets -HJ8.4; ~ J.3:h.

, 28.1 198. ~ife~1..

f 28.1199. :Repealed~ Aets J984; ~~

§ 28.1 299. 28.2-1102. Destroying, etc., property of Institute a misdemeanor.-It shall be
unlawful and constitute a Class 1 misdemeanor for anyone without authority to destroy, remove,
damage, or molest any property of the Institute.

Drafting Note: No change in the law.

; 28.1 291. ResefVed..

ttue 3.1

CHAPTER II 25.3.

VIRGINIA MARINE PRODUcrS BOARD.

CHAPTER DRAFI'ING NOTE: The Virginia Marine Products Board, Which currently appears
as Chapter 11 of Title 28.1, has been moved to Title 3.1 (AgriCUlture). The Board is within the
Department of Agriculture and Consumer Services and is treated as an agricultural commodity
board. While no changes have been made in the duties and responsibilities of the Board,
proposed § 3.100684.60 authorizes the Board to hold meetings in any seafood-producing area of the
state. Current law requires the Board to meet in either Tidewater or Richmond.

§ 28,1239. 3.1-684.59. ViFgieia Manse PFodaets CemmissieR eoetisHeEi as Virginia Marine
Products Board continued ; composition; appointment of members; terms ; chairman; executive
secretary .- A. The Virginia Marine Products CemmissioB Board within the Department of
Agriculture and Consumer Services is continued aae sBaIl lleFeaReF De lmewft as tI!e VirgiRia
MaARe Pfreduets IIee:M . The Marine Products Board shall consist of eleven members
:Fe,reseBtaHYe at tile sealeed iRd1l5tfy at tIlis CemmeewealtB. MemBers at tile MaRRe Produets
~ sItaIl De appointed by the Governor from among those persons who earn their livelihood
from the seafood industry. One member of the Marine Products Board shall be involved in the
Virginia menhaden fishery aBEl all meRl~efS sBaH he ~feElemiBaBtly depeBdeat upe& tile sea'eed
iadYSH'y ~~ livelihood . The members of the Marine Products Board shall serve IeF teFms
at tIlFee~ pforJided tI!at Begiaeiag wHll the fif:st appeietrBeRt, #Pie memBers shaD De
a,peimed feI: teRBs at eRe ye8ft three Rlem~ers lei: feflBS eI fw& years aIKl tfti:ee melH~ers fef
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teARS el £IH:ee ye&fS three-year terms. No member shall be eligible for appointment to more
than two consecutive tftree year terms.~ IH=st terms llereQREleF sRaIl €emmeaee~ l;~

, 28.1 231. CliaiRBaB. B. The Marine Products Board shall elect one of its members as
chairman, whose term shall be three years or until his successor is elected.

;. 28.1 237. ~xeeQtive seeretary aae ealef empleyees; IMmfIs:. C. The Marine Products Board
may appoint an executive secretary and such ed1er employees as may be necessary at salaries
to be fixed by the Marine Products Board, subject to the provisions of Chapter 10 (§ 2.1-110 et
seq.) of Title 2.1. All empleyees Ilaadliag meBe¥ QAfIeI: ~ ellapter smHl Be required l& fllmisli
sw=ety BeBds:

Drafting Note: Proposed § 3.1a684.59 combines existing §§ 28.1-230, 28.1-231 and 28.1-237. In
subsection A redundant language is stricken and the reference to initial staggered terms is
removed since it is unnecessary. Language in subsection C requiring bonding is stricken since
bonding requirements are specified in Chapter 2 (§ 2.1-11.1 et seq.) of Title 2.1.

§ 28.1 232. 3.1-684.60. Expenses of members; principal office; place of meetings.-The
members of the Marine Products Board shall serve without compensation, but shall be eligible
for reimbursement for actual expenses incurred in attending meetings of the Marine Products
Board. The Marine Products Board's office shall be located in Tidewater Virginia , and all
meetings shall be held eitftef: Hi Tidewater ViFgiBia ~ ill the ~ el Riellmeas in
seafood-producing areas of the Commonwealth .

Drafting Note: Language is added which gives the agency the flexibility to hold meetings in
areas where the seafood industry is located.

i 28.1 233. l~dmiBistFati9a el IaBds. All fUftEIs €elleeted aBEl alleeMeEi H:em maAse fislieAes
Iieeftse fees sIlaIl Ile appFepri&tee ~ aBEl aElmiBisteFeEi By t:Iie V4FgiBia Marise PFeEiaets B9aFfb

Drafting Note: This section is stricken and incorporated into proposed § 3.1-684.63.

§ 28.123t. 3.1-684.61. :Fuaeti9B as& par,ese Purpose and authority of Marine Products
Board.-The Marine Products Board shall (i) plan and conduct marketing, educational and
promotional campaigns and programs for Virginia marine products, (tt) carry on research and
testing programs and (iii) conduct activities relating to the catching, processing, conservation and
marketing of Virginia marine prodUcts aBEl is autliemed t& • The Marine Products Board may
investigate, study and formulate recommendations witIl Feg8ftl t& the regarding regulation,
conservation and management of marine resources of the Slate Commonwealth .

DnJ/ting Note: No change in the law.

§ 28.1 236. 3.1-684.62. Contracts, expenditures, ete:; te efleetuate PUfJt9ses &f eea,ter; debts ;
~ ~ liabilities ef Cemm98weaJtB .-The Marine Products Board may make contracts ; and
expend money ef from the Virginia Marine Products Fund ap;prepFiated te tBe MariBe Presuefs
Beafti; eRfi de wllateweF it deems te Be necessary to effeetuate cany out the purposes of this
chapter. The contracts, debts and liabilities of the Marine Products Board shall not be an
obligation of the Commonwealth, but shall be met utilizing the sums paid into the Virginia
Marine Products Fund a&d apprepFiated te its use .

Drafting Note: No change in the law.

§ 28.1238. 3.1-684.63. Creation and administration of Virginia Marine Products Fund ;
continued .- A. The !.!. Virginia Marine Products Fund !.!. is aereby continued and hereinafter
referred to as the Fund . Sue& IuB& is appFepriates t& The Fund shall be administered by the
Virginia Marine Products Board and sBaH Be used exclusively for the administration of this
Chapter, including payment for personal services and expenses of employees and agents of the
Marine Products Board, rent, services, materials and supplies seeessary aBEl useful te effeeaiate
tile ;puFf'eses aBEl elijeeeves el ai5 eliapter . The Fund shall consist of moneys collected and
allocated from marine fisheries license fees required under SubtiUe II of TiUe 28.2 which shall
be deposited in the state treasury to the credit of the Fund. The unexpended balance of the
ViFgisia ManRe Pr9s11efs Fund at the end of each biennium shall not be transferred or revert to
the general fund of the state treasury. AU Fe'JeBues wIHe& aPe alleeated te die Manse J4:edllets
Beare; as pr9TJisee ifl. f 28.1 233, sIleIl ~ ereElited te the ViFgiBia Mariae PFeEluels PuBtb

f 28.1239. Hew meBeys eKpeBded. JAIl The disbursement of moneys aJleeated ase
apPfepri9:ted By t9is esapter sfteH. Be eJijteBsed &y tfte Virgiaia ManDe Presuefs Be9:fe from the
Fund shall be on warrants of the Comptroller or the State Treasurer issued on vouchers signed
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by the duly authorized officer of the Virginia Marine Products Board.

Drafting Note: Proposed § 3.1-684.63 consolidates existing §§ 28.1-233, 28.1-238 and 28.1-239.

§ 28.1 23(" 3.1-684.64. Cooperation with other organizations.-The Marine Products Board may
cooperate with other state, regional and national seafood organizations in research, advertising,
publicity, education, and other means of promoting the sale and use of seafood, and may expend
moneys of the Virginia Marine Products Fund for such pu~ese purposes .

Drafting Note: No change in the law.

Subtitle III.

Habitat.

CHAPTER 12.

SUBMERGED LANDS.

CHAPTER DRAFTING NOTE: Chapter 12 contains those provisions related to the
management of state-owned submerged lands which appear in Title 62.1. This chapter is divided
into two articles. The first article deals With the Marine Resources Commission's public trust and
proprietary responsibilities over submerged lands and emergent islands. Existing § 62.1-3 has
been reorganized into four new sections. The first of these (§ 28.2-1203) sets out those statutorily
authorized activities which may occur in and upon submerged lands. The second (§ 28.2-1204)
establishes the Commissions' authority to regulate uses of the submerged lands. The third (§
28.2-1205) sets forth the criteria to be used by the MRC in determining whether to grant or deny
a permit The fourth (§ 28.2-1206) contains all the language related to permit fees and
regulations that are currently specified in the Code.

The second article sets out the enforcement procedures and penalty provisions. Existing §
62.1-194.1:11 has been moved from Chapter 20 (Miscellaneous Offenses) because it specifically
references the MRC's authority to remove obstructions from state waters. The section (§
28.2-1212) granting the MRC authority to issue notes to comply and stop work orders, require
restoration, and assess penalties and civil charges comprises the bulk of this article. These
provisions are currently set only in the tidal wetlands chapter and apply to SUbmerged lands and
sand dunes by cross-reference. To avoid any.confusion as to the applicability of this authority,
the specific provisions have been set out in this Chapter as well as Chapter 14 (Coastal Primary
sand Dunes).

Artide 1.

Ownership and Uses of SUbmerged Lands.

§~ 28.2-1200. Ungranted beds of bays, rivers, creeks and shores of the sea to remain in
common.-All the beds of the bays, rivers, creeks and the shores of the sea within the
jurisdiction of tIHs the Commonwealth, 8fKI. not conveyed by special grant or compact according
to law, shall eeBtilNle aBEl remain the property of the Commonwealth eE ViFgiBia i and may be
used as a common by all the people of the Commonwealth for the purpose of fishing ae& ,
fowling, and &f. taking and catching oysters and other shellfish ; sulijeet te lite pfevisieas eI =I=ftIe
~ aBEl &D¥~ laws aat may Be passed ~ ~ GeBeFaI AssemBly. ABtl Be No grant shall
BeRsAef be issued by the State Ubrarian to pass any estate or interest of the Commonwealth in
any natural oyster bed, rock, or shoal, whether iRe IJee; ¥eeIf et= sBeel SIt&H e8ll or not it ebbs
bare 9f Bet .

Drafting Note: No change in the law. Unnecessary language has been removed and
corrections to sentence structure have been made.

§ 41.1 t.l. 28.2-1201. Unappropriated islands which rise from common lands.-A. All islands
which rise IMIB~ by natural or artificial causes from lands Which are a common under §
~ 28.2-1200 shall remain in public ownership and sBaII- continue as a common. This section
shall not apply to accretions to privately owned lands or islands, Whether or not they are used
as commons.

B. Any unappropriated island or land B&W eJ8stiag et= Be~ftef , whether currently in
existence or subsequenUy created , that hereafter abuts a barrier island of the eastern sBefe
Eastern Shore is hereby dedicated as a natural area preserve within the meaning of § 10.1-213.
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Drafting Note: Because the Commission has jurisdiction and management responsibilities over
these beds, this section is being moved into Title 28.2. Language has been revised, but there is
no change in the law.

§~ 28.2-1202. Rights of owners to extend to mean low-water mark.- A. Subject to the
provisions of ,. i3rl-+ § 28.2-1200, the limits or bounds of the seTJeFal tracts of land lying on sue&
the bays, rivers, creeks and shores within the jurisdiction of the Commonwealth , and the rights
and privileges of the owners of such lands, shall extend to the mean low-water mark ; but no
farther, HfHess except where a creek or river, or some part thereof, is comprised within the
limits of a lawful survey.

B. For ale purposes of this section , "lawful survey" shall me&ft means the boundaries of
any land, including submerged lands, held under a special grant or compact as required by ,.
~ § 28.2-1200, wlieBeTler such boundaries SftaII Ile¥e- having been determined by generally
accepted surveying methods aBEl pFeeeduFes and evidenced by a plat or map thereof recorded in
the circuit court clerk's office eI D!e eem:t wllefeia deeds are reeerdeEl iB of the county or city
wbeFeiB suelt in which the land lies.

Drafting Note: The existing paragraphs have been designated as separate subsections,
cross-reterences have been changed to reflect new section numbers, and unnecessary language
has been removed. While the language has been revised, there is no change in the law.

t~ AlItileRty feqaifed fef. use eE subaquee1lS Beds. It sBaa ee aRlawful aH eenstilute
a 6Iass 1- misdemeas8r feF aSY8Be te ~ 6tHRp; ~ etllerwise a:espass Ype& eP ~ 8f=
eBe~8ea UIMHt 9F W£e &F use aBy materiels fi:eIB. tile Iteds eI the ~ aM eeea&; R¥efs;
streams, m:eelis, wIHeIl afe tile pfepefty eI tile CeRlBleaweaHll, Q&Iess sue& aa is ,1I:FS1laBt te
stMutepY aYalerity ~ a~ Sf tile MaAae ReseQl'ees C8mRHssieB. Stetatery ~9rity is
lleFeby eeBfeRed feF tile deiBg eI sue& aets as are Beeessary fet: tff tile efeeti9B eI Gams; tIte
~~ eE wIHe& lias IM!eB 8ateeJized Sf pFe,er autlleri~ 00 tile uses eI sulNlqaeeus Beds
8lIt1leFized UBElef tile prer..1sieBS eI ~ ~ tiiit tile eeBStnleaeB aBe maiBteB8Bee eI
eeBgf'essieBal~t appF9Tled 98TJigatieB aBtl fleed ee~l I'Fejee~ uBdeFtakeB Sf tile· YBiteEl states
~ S9fIls eI gBgiBeefS, YBiteEl States (;east GUaf8, 9F etIleF federal ageBey allOlemed ~
CeBgFes6 te FegIllete B8?JigefieB, Mvigaele wateflS, 9F Ileetl eeBtRJl; ~ piefs; deelis; maMe
teRRiBals aR6 JHH1 faeilities &WBetl er Jessee By ~ te tile GeIR1B9BwealtIl er a peUaeal
slIlJdi"J4sieB tBeFeef; aae fY7 tile plaeemeat eI prir.rate pieflS Ier B9Be91BIBeFEiai pUfJJeses ~
eWBeFS ef tile riPaA&Il IeBds ift tile watefS eppesite sueD f4pariaB laRds; pf9Yided saeIl pri¥ate
jHefs sHD Bet~ beyeBd tile aaTJigatieB BRe 9F lawIal pfiT}Qt~ pieF IiBes estabHslled ~
pf9pef QYtIlerity.

~ MariBe ResellFees CemmissieB SIlaII ItaYe tile 811t1leAty te issue peRllit5 feF all etItef
reaseft8ble uses eE state eWBed bettemlaads, iBelaEliag But Bel limited t8t tile talHRg afKI use eI
meferi&i~ iDe plaeemeBt ef ~'-II8Fles, bul:kl1ead5, Elr-edgiag aBEl fiR; By eWBefS eI fipariaa laRds; iB
tile wtttefS appesite sae& ApariaB Iafttls; previded tBat sue& wB8fYes, 8ullmead5 aBEl fill. sIiaII Bet
~ aeyesEi aBy lawfully esta"blislled lJul~lleaEl ~

~ MaARe ReseaFees CemmissieR is lieFeiJ.y auOleRi5ed aBti empewereEl, IMH Bet Hi eellfliet
wHft ~ .QBitee States S9fIls eI~ BagiBeeFS, t& esta"blisll Bulkllead IiBes aR& laW:ful pAr..rMe
pieF JiBes eB 9F eYeF Bays; HYefs; eFeeks, stFeams aRfI tile sIleFes eE tile eeea&; te tile eBeBt
ewBe& ~ er suBjeet te tile jUFisdieaeB eE tile CeJBmeBwealtil IeF tIlat pUlpese, fHld. t& issue aBti
pllBlisli mttpS aRtl plats sliewisg sue& IiBes.

~ MaAse Reseurees CemmissieB sIteD BaYe tile 8utIlefUy t& issue peFmits fer ree8f)ery eE
uadefW8teF Ilisterie preperty PllfSlIaRt t& tBis seeBeR aBEl f 19.1 2214.

De permits issued- By ti!e MaARe Reseufees CemmissieB shall Be ill WTitisg aBEl SIiaII
speeify sueR eeBdiBeRS, ~ aBEl reyalties as tile MeADe ReseuFees CemmissieB eeems
appfepriaEe.

1ft gRlaHBg er deByiBg aBy~ fer tile use at state eWBea BettemlaBds, tile Cemmissiea
sIlall Be gaide& Hi its deliberatieBS By tBe pre?lisieBS at Amele XI; SeeBeR 1- eI tile CeasatHBeB
eE ViFgiaia, aBEl sIiaH eeBSider, amesg~ tIliRgs; tile ef.Ief* &I tile pFepesed pFejeet upea~
FeaseB8Ble aBEl permissiBle tiSe5 eI saNe watef5 aae state 9WRed bettemland5, its eIfeet upeR tile
mariae aR& fislleries Feseufees eI ~ Cemmeawealtll, its eIIeet \ijKm tee wetlaRds &f tile
CemmoRwealtli,~ wfteB its effeet~ saiEl wetlaBds Bas Bee& er wH1 he determiBed~
tile pFevisieBS &f Cllapter M -6 62.1 13.1 et ~ &f fIHs tHIe; aBti its effeet Uf*Ml 8djaeeBt &F
aearby pFeperties, its aatieipateEl p&9Ije 8fKl private geBef.j~, aBti; ift aElElitieB tIlefete, tile
beRHnissieft sBall give due eensiEleratioB se staRdaFEIs eI~ quatity as establislled By tile &tate
Wa£ei: CeBtrel Beaf.EI.:
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N& pemHt f&F a mansa 8f beatyapd fer eeRlmeFeial use sItaH Be gmBled UBIess~ ewBef
~~ a"lieaBl ,ReF ie issue ppeseBts a plaft fer sewage trealmest 8f dispesal faeilit:ies wIMeft
is appreTJeEl iJy Ute~ l>epaFtmeBt el Healtll. ~ ManDe Reseupees CemmissieB sBeIl eensult
wHIl aBy: ~ ageBey, iBellldiBg ~ VipgiBia Instittite ef Manse SeieBee, tile W8tef Gestrel
~ £Be &tate l>epartmeBt ef Transpertaties aBd ~ 8tale CeFj)eratieB CeRlmissieB waeBever
tile deeisieR Ell ate ManBe ReseuFees GemmissieB e& aa applieaaeB fer a permit relates ie &f
~ ate ,ameular eeneems ef aetiviaes ef~ stafe ageBeies.

A lee eI ~ sBeIl Be JMli& fer isstHBg eaeh sue& pemHt as eIHwge fer seeft permit, I:tut H tRe
€eSt fer tile ,Fejeet &f faeility is te Be IR9Fe tBan $19,999, tAe lee paiEl sftaIl De $l-OO:- A fee at
twenty five deIl&Fs sBeIl Be paie fer isstHBg eaeft peABit fef Fee9'Jery Ell uBElerw&teF llistene
pF-8perty. WI!eft the aetivity er pF&jeet fef: wIlieIl a peABit is Fequesled invelves tile Fem9litel ef
lJett9m mMerial, ate applieati9n shall sa state aH tile MariBe Reseurees CemmissieB shall
speeify ift eaeQ sae& peABit issued a royalty el Bet less tINm tweRty eeats j)H eu9ie yard fer
HeW femevel, 'feJ.Tided tBfN Be Feyalty fer ~ Femeval e# heltem material siHHl eJEeeed tBe
8Rleust el siJHy eeBts per euIJie yaF& eI material femeT}eEl. 1& fifBBg die amellst &I FeYalty ie Be
peie Ief: pemeTJ81 at bettem meierial, tile CemmissieB sBaIl e9nsidef, ameag~~ tBe
pAmery aBEl seeendary ,ur,eses eI tile Feme'.tal eI hettem material, wlletBeF tIie material Bas
aay eemmeFeial ¥aIue aBEl WlietlleF it WiD Be usee fef: MY eemmereial pYFJese, tBe use ie Be
made tllefeet aae &By pu9Iie seBetit ef asy aElvefSe efteet utMMl tile pu9Ite Hi eeRBeeaeB ~
tBe Femer-tel ef disp9sal, tee pbysieal ellaraeter4st:ies ef tile material femeveEl, aBd tee eJIPense eI
its femeval aR& Elts,esal. Netllisg eestaiseEi AefeiB sAaII pFeelade tile impesiti9s eI additieBal
assessmee Bet ie exeeeEi aB ameYRt a:eBIe ~ BeRBal peABit fee aM Feyal"es preJJided HeYe
wIIef:e it appeafS tBaf tile pFejeet ef faeility t&f wIlie& 8ft appliea"es ~ peRftit is made &as
BeeR eempleted ef weFk tIleR!!9R alfeaey eeRlmeaeed at the time sueA applieaseR is made:
Beltem material R!!Rler.o.ed afteBdsst te maiBteB8nee dFedging s&aD IJe eJEempt Hem~ reyalty.

TIle V-iFgiBia BepaFtmeBt ef l'ranspeFtatieB sBall he eJEempt IFem all sue& fees aft6. Feyalties
aYlerwise assessaBle IUifStiaBt te tIHs seeBeR.

All eeuBties, eities aBEl tewBs &I tile CelBlBeBwealtll sIm1l Be eJEem,t lFem peABit fees aBtl
Feyalses etBeF aHm tile peABit issYiag feet pFevided tllat a peABit as FequiFed UBEieF tINs seetieR
Be jssaeEl. pfieI: te tBe eeftllBeBeemeBt &I 8ftY ef tBe weFk te he aeeemplisiled UB4ef saifI permit.

AD reyalties er ftiBds~ &Fe eelleetea Hem SHe& agreemeRts &F eeRtJ:eets sItaH Be paitl iRie
~ state treasury ie ~ eeeH &I tfte Speeial PuBlie QysteF ReeIEs Re,leBislimeBt~ fef ~
pUff)9Ses &I Slle& laB&: ElEpesdimfes aH dishafSemeBts eI all sums IFem saeft fUBtl sBaH Be
made IJ¥ tile State TFeasafeF ea W8fTaBt eI tBe Cem,a=elleF issHeEl e& TJeaeliefS sigRe& ~ sue&
peFS9B &F pefSeBS as sIlaD IJe sa aut.fte~eEl aBEl desigReteEi hoy tBe MariBe Reseufees
Cemmissi9B.

All permits aeFeteleFe issae& pUfSUaBt ie tBis seet:ieR ef pReF , ~ are llerebY FaUfied,
velidaleEi aBEl eeBfirmeEl.

Awj pefS&R aggrieTJed iJy a EleeisieB &f tee MaAne Reseurees CemmissieB PUfSUBBt te this
seeaes sllaH IiaYe ~ rigftt ie judieial reYiew ef said EleeisieB as pFeJ/idea ill ; 28.1 33.

Drafting Note: While § 62.1-3 is being stricken, nearly all of its provisions are being retained
in the following four new sections: § 28.2-1203 includes all of the provisions of the existing first
paragraph; § 28.2-1204 includes all of the provisions of the existing second, third, and fourth
paragraphs relating to the Commission's authority over uses of state-owned bottomlands; §
28.2-1205 includes all of the provisions of the existing fifth, sixth, seventh, and thirteenth
paragraphs relating to permits for the use of state-owned bottomlands; and § 28.2·1206 includes
most of the provisions of the existing, eighth, ninth, tenth, and eleventh paragraphs relating to
permit fees, royalties and exemptions. The provisions of the twelfth (next to last) paragraph
have been deleted because they are unnecessary. While these four new sections make minor
language revisions, there is no change in the law.

§ 28.2·1203. Unlawful use of subaqueous beds; penalty.-A. It shall be unlawful for any
person to build, dump, trespass or encroach upon or over, or take or use any materials from the
beds of the bays, ocean, rivers, streams, or creeks which are the property of the Commonwealth,
unless such act is performed pursuant to a permit issued by the Commission or is necessary for
the following:

1. Erection of dams, the construction of which has been authorized by proper authority;

2. Uses of SUbaqueous beds authorized elsewhere in this Title;
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3. Construction and maintenance of congressionally approved navigation and flood-control
projects undertaken by the United States Army Corps of Engineers, United States Coast Guard,
or other federal agency authorized by Congress to regulate navigation, navigable wate1S, or flood
control;

4. Construction of piers, docks, marine terminals, and port facilities owned or leased by or to
the Commonwealth or any of its political sUbdivisions; or

5. Placement of private piers for noncommercial purposes by owners of the riparian lands in
the waters opposite those lands, provided that the piers do not extend beyond the navigation line
or private pier lines established by the Commission or the United States Army Corps 0/
Engineers.

B. A violation of this section is a Class 1 misdemeanor.

Drafting Note: No change in the law. This section reorganizes the provisions of the first
paragraph of existing § 62.1·3 into two subsections. The statutorily authorized uses of state-owned
bottomlands have been set out as subdivisions 1 through 5 of subsection A.

§ 28.2·1204. Authority of Commission over submerged lands.-Tbe Commission is authorized
to:

i. Issue permits for all reasonable uses of state.owned bottomlands not authorized under
subsection A of § 28.2·1203, including but not limited to, dredging, the taking and use of
material, and the placement of wharves, bulkhea~ and fill by owners of riparian land in the
wstet» opposite their lan~ provided such Wharves, bUlkheads, and fill do not extend beyond any
lawfully established bulkhead lines;

2. Issue permits to recover underwater historic property pursuant to §§ 10.1·2214 and
28.2·1203; and

3. Establish bulkhead and private pier lines on or over the bays, rivers, creeks, streams, and
shores of the ocean which are owned by or SUbject to the jurisdiction of the Commonwealth for
this purpose, and to' issue and pUblish maps and plats showing these lines; however, these lines
shall not conflict with those established by the United States Army Corps of Engineers.

Drafting Note: Reorganizes and incorporates all of the provisions of the second, third, and
fourth paragraphs of existing § 62.1·3. While the language has been revised, there is no change
in the l~w.

§ 28.2·1205. Permits for the use of state-owned bottomlands.-A. When determining whether
to grtun or deny any permit for the use of stete-ownea bottomlands, the Commission shall be
guided in its deliberations by the provisions of Article Xl, Section I of the Constitution of
VirgiPia. In addition to other factors, the Commission shall also consider the public and private
benefits of the proposed project and its effect on the following:

1. Other reasonable and permissible uses of state waters and stattHJwned bottomlanc1s;

2. Marine and fisheries resources of the Commonwealth;

3. Tidal wetlands, except when this bas or will be determined under the provisions of
Chapter 13 (§ 28.2-1300 et seq.) of this Title;

4. Adjacent or nearby properties; and

.,. Water quality.

B. The Commission shall consult with other state agencies, including the Virginia Institute of
Marin8 Science, the State Water Control Board, the Virginia Department of Transportation, and
the State Corporation Commission, Whenever the Commission's decision on a permit application
relates to or affects the particular concerns or activities of those agencies.

C. No permit for a marina or boatyard for commercial use shall be granted until the owner
or other applicant presents to the Commission a plan for sewage treatment or disposal facilities
which has been approved by the State Department of Health.

D. All permits issued by the Commission for the use of state-owned bottomlands or to
recover underwater historic property shall be in writing and specify the conditions, terms and
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royalties which the Commission determines are appropriate.

E. Any person aggrieved by a decision of the Commission under this section is entitled to
judicial review in accordance with the provisions of the Administrative Process Act (§ 9-6.14:1 et
seq.).

Drafting Not«: Reorganizes and incorporates all of the provisions found in the fifth. sixth.
seventh. and thirteenth paragraphs of existing § 62.1-3. Although the language has been revised
and cross-references have been changed to reflect new section and chapter numbers. there is no
change in the law.

§ 28.2-1206. Permit fees; royalties; exemptions.-A. The fee paid to the Commission for
issuing each permit to recover underwater historic property shall be twenty-five dollars.

B. The fee paid to the Commission for issuing each permit to use state-owned bottomlands
shall be twenty-five dollars, but if the cost of the project is to exceed $10,000, the fee paid shall
be $100.

C. When the activity or project for which a permit is requested will involve the removal of
bottom material, the application shall indicate this fact. If granted, the permit shall specify a
royalty of not less than twenty cents, nor more than sixty cents, per cubic yard of bottom
material removed. In fixing the amount of the royalty, the Commission shall consider, among
other factors, the following:

1. Tbe primaIY and secondary purposes for removing the bottom material;

2. Whether the material has any commercial value and whether it will be used for any
commercial purpose;

3. The use to be made of the removed material and any public benefit or adverse effect
upon the public which Will result from the removal or disposal of the material;

4. The physical characteristics of the material to be removed; and

5. The expense of removing and disposing of the material.

D. Where it appears that the project or facility for which a permit application is made has
been completed or work thereon commenced' at the time application is made. the Commission
may impose additional assessments not to exceed an amount of three times the nonnal permit
fee and royalties.

E. Bottom material removed attendant to maintenance dredging shall be exempt from any
royalty. The Virginia Department of Transportation shall be exempt from all fees and royalties
otherwise assessable under this section. All counties, cities, and towns of the Commonwealth shall
pay the required permit fee but shall be exempt from all other fees and royalties assessable
under this section if the permit is issued prior to the commencement of any work to be
accomplished under the permit.

F. All fees and royalties collected pursuant to this section shall be paid into the state
treasury to the credit of the Special Public Oyster Rock Replenishment Fund.

Drafting Note: Reorganizes and incorporates nearly all of the provisions of paragraphs eight
through eleven of existing § 62.1-3. The final sentence in paragraph eleven has been omitted
because it is unnecessary and duplicative of language in existing § 28.1-94.1 (new § 28.2-542).
Wbile the language has been revised, there is no change in the law.

*62.1 3.92. WIleft CommissieRer fR&f a'lJrelJe~ lei: eBefeaelimeRt 8ft suBaqueetis Bees
witlloat B88ee ~ et= alJprofyT.81 ~ etIlei= state &geRey. .\By a,plieatioa ~ a~ te tFes,ass
~ &f= eYef= &f= eRereaell UI'9R iDe SaBaEttleeus he8s wmea are tee ,re,eFfy eI tile
CemmeRwealYl, w&ieft meets all ef tfte fellswiag eFUeAa may De appFo';ed ~ file COlRmissieaer
witllsat ReHee ~ eF a"FsT;a1 By aey~ Slate ageBey, eRet* tIiat Betiee 9RIy sBaIl BQJie eeea
gi¥eft te Hie Virginia IBStitute ef MaARe Seienee:

fat~ tetal east &f tBe JJF-9jeet EIees Ret eJEeeed $59,999;

tBt~ ap,UeetieB is Bet ,retested By aBY eiti2eft ReF oBjeeted te ~ ~ stafe ageBey;

-fet Ble fJFejeet is Ref a paR eI aRY ,rejeet tIiat will iftvelve aRsUler MenDe Ressarees
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CeRlRlissiea f)ermit; aBEl

00 ~ f)f9jeet eeBSlitutes a sftefe eFesiea eeatrel f)rejeet reeelBmeRsee ~ tee sea aM
watef eeaservatiea ElistAet ill wIHefi the pFejeet is leeated.

Drafting Note: This section is being stricken because its provisions are being combined with
those of existing § 62.1-3.01 to form proposed § 28.2-1207.

§ 62.1 3.91. 28.2-1207. WIie& CeIBJRissi9Ber er autBeri!ed FepreseRiati¥e may- Authority to
approve f)effftH permits for encroachment on subaqueous beds ; notice .- A. Any application for
a permit to trespass upon or over or encroach upon die subaqueous beds which are the
Commonwealth's property ef. tIie CelB1R8BwealUl:, wtHeIl: meets aa tile fequiFelReBts at , ~
aee meets tee felleWiBg enteRs, may be approved by the Commissioner or his authorized
representative if the application meets the requirements of §§ 28.2-1205 and 28.2-1206 and the
following criteria are satisfied :

(at 1. The total value of the project does not exceed $50,000;

tet Is 2. The application is not protested by any citizen ReF or objected to by any state
agency; and

~ Is Bel & paFl eI ~ pFejeet tIlat wiD ia';elfJe aR8tJler Mariae Reseurees C8IRmissieB
~ 3. The project for which the permit is sought will not require any other permit from the
Commission .

B. If the permit application is for a shore erosion control project recommended by the soil
and water conservation district in which the project is to be located and the criteria listed in
subsection A of this section are satisfied, the Commission may, after giving notice of the
application to the Virginia Institute of Marine Science, approve the application without giving
notice to or awaiting the approval of any other state agency.

Drafting Note: This section combines the provisions of existing §§ 62.1-3.01 and 62.1-3.02.
Subsection A contains the provisions of existing § 62.1-3.01 and subsection B contains the
provisions of existing § 62.1-3.02. While the language has been revised, there is no change in the
law.

§~ 28.2-1208. Granting easements in ; aftd. or leasing ef.; the beds of certain waters.
A. The Marine Resources Commission may , with the approval of the Attorney General and the
Governor. may grant easements in ;- a&d Rl6¥ or lease ;- the beds of the waters of the
Commonwealth ; widleat outside of the Baylor Survey. Every sueft easement or lease IB8Y
executed pursuant to this section shall be for a period not eJEeeediag to exceed five years ;- may
iBeh:lde ~ FigM te FeBeW tile same lei: a& additieBal .peFiM Ret eKeeediag Ii¥e years eaeIl and
shall specify the rent royalties and such other terms deemed expedient and proper. Such
easements and leases may include the right to renew the same for an additional period not to
exceed five years , and, in addition to any other rights, may authorize the grantees and lessees
to prospect for and take from the bottoms covered thereby, oil, gas, and sue& other specified
minerals and mineral substances as Me tIlefeiB speeified; pfe'.'ided, diet . However, no sueIl
easement or lease shall in any way affect or interfere with the rights vouchsafed to the people
of the Commonwealth concerning fishing, fowling, and the catching and taking of oysters and
other shellfish , in and from the leased bottoms sa leased, &ft8. or the waters eev-eriBg t&e same
above.

B. All easements granted and leases made QB4ef tile auYieFHy gFaBtes ~ pursuant to this
section , shall be executed for, and in the name aae Ief and on behalf of , the Commonwealth ';
by the Attorney General , and shall be countersigned by the Governor.

e. All rents or royalties collected from such easements or leases shall be paid into the state
treasury to the credit of the Special Public Oyster Reeks Rock Replenishment Fund Ief tAe
pUr,8ses at sueIl fuBd. . Ex,eBsiRifes aH sisllufSemeBts &I all SHiRS IF&IB sue& laM sHU Be
maee as pF8TJidee ill t i3:I-3 .

Ble D. Prior to December 1 of each year, the Commissioner at Marioe Reselirees and the
Attorney General shall make reports to the General Assembly &I au saeIl easemeBts grastea eE
leases 59 made; sueB reperts te Be made eft &J= hefeFe Deeemher + preeediag tDe eSSfJeBIBg ef
eaeft regular session tBereof on all easements and leases executed pursuant to this section dUring
the preceding twelve months .

E. The Commission shall, in cooperation with the Division of Mineral Resources of the
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Department of Mines, Minerals and Energy and with the assistance of affected state agencies,
departments and institutions, ee~tele~ maintain a State Subaqueous Minerals Management Plan
which shall supplement the State Minerals Management Plan set forth in § 2.1~512.1. The
Subaqueous Minerals Management Plan shall include provisions for the holding of public
hearings and public advertising for competitive bids or proposals for mineral leasing and
extraction activities. Ble MeRDe ReseuFees CemHiissieft s&aH flFemHlgate aRY FeguJatieBS it
deems BeeessaFY i& eeJJelell the SH~aqQeeQs MiReFals MaaagemeRt PIa&:

Drafting Note: Reorganizes the provisions of existing § 62.1-4 into five subsections, removes
unnecessary language , and deletes the final sentence because it is duplicative of the authority
granted to the Commission in proposed § 28.2-103. In proposed subsection E, "develop" has been
stricken and replaced with "maintain" because the Commission has already developed the State
Subaqueous Minerals Management Plan. While the language has been revised, there is no change
in the law.

§ &2.1 a.93. 28.2-1209. Maintenance or removal of structures erected upon or over state-owned
SUbaqueous bottoms.-Any person ; fiAB; * eeF}leF8ti9B, constructing or erecting any structure
upon or over state-owned subaqueous bottoms, or their grantees or assignees for value, shall be
responsible for the maintenance or removal of sue& the structure upon its abandonment or its
falling into a state of disrepair . eeetK aet However, public service corporations may abandon
cables, conduit and pipes upon prior approval of the MeAae ReseQFeeS Commission. ~
feSPessibiUty is tlereby imp9sed 4JP9& graRtees &F assigaees IeF YaIQe et tIlese peFSens, fiHBS; &F
eeFf)9Fft89BS wtlie& eFeet 9f eeBStruet saetl straeture.

Drafting Note: No change in the law. The words "firm, or corporation" were stricken
because the Code-wide definition of person already includes these entities. The final sentence of
existing § 62.1-3.03 has been modified and relocated as a clause in the first sentence.

;~ Rellealed By Aets 198+; e: -48&:-

Article 2.

Enforcement and Penalties.

§ 62.1 194.1:1. 28.2-1210. Removal of ebst.-ueaag obstructions or hazardous property from state
waters.-Whenever any Wharf, pier, piling, bulkhead or boat is found in or upon the bays,
oceans, rivers, streams or creeks of the Commonwealth in a state of abandonment or in such
disrepair as to constitute a hazard or obstruction to the IawfHI. use of such waterway,. the Manae
Reseurees Commission sHa Be empeweFed t& may ascertain the IawIul owner of sue& the
property and kaYe ttle~ require him to repair or remove the property from the waters of
the Commonwealth. If the identity or wtlereebee location of the lawIul owner Be remains
unknown and unascertainable after a diligent search and aAeF laWf.QI. the posting of proper
notice t& at the last known address of aBY IiBew& the owner, if known, the MeRDe ReseQFees
Commission may have the property removed from the waterways of the Commonwealth after
giving notice by PUblication once in a newspaper of general circulation in the area where such
property is located.

Drafting Note: This section is being moved to Title 28.2 because it directly references certain
powers of the Commission. While the language has been revised, there is no change in the law.

§ 62.13.1. 28.2-1211. Injunction against violation of §~ 28.2-1203. - ~ applieaH9B &f
ttle MaRRe Reseurees CeRllBissieB te 8- The circuit court of reeere eI the city or county wtleFeiR
in which any act is done or facility or project is found, which is unlawful under the pFevisi9D
provisions of , &3:-l-3 aae upetl FeaseBa~le Befiee aBfI~ tleaARg, ttle eeuR § 28.2-1203, shall
have the authority , upon application by the Commission, reasonable notice, and after a hearing,
to enjoin any further unlawful act and to direct the perseR guilty tIleFeef party or the MaADe
ReseHFees Commission, at the eests cost of the perseR muBEI te IlaYe aetee ualawHilly gUilty
party , to remove, tear down or etllerwise take such other steps as are necessary to protect and
preserve the SUbject property of the Commonwealth,

Drafting Note: No change in the law. Cross-references have been changed and language has
been revised.

§ 63.1 13.16:1. 28.2-1212. RepertiBg, site iRSlleetieBS aB& Retiee te eemllly; CemmissieR *
wetlaB8s BeaFe te issae~ werJf &FEIeF 8f! FestemtieB &Mer Monitoring, inspections, compliance
and restoration .-A. WHIl Fespeet i& peFfBits Fequired pUfSueat te tIHs etlallteF, Cll81lteF l f§
63:-l-I- et seEtot eF CtlapteF *3 f; 62.113.21 et seEt:t &f ~ title; the The Commissioner &F BeaRl
CtlaiRB8-B may require e:f ~ perseR Fesponsible ffiF eaff'Yiag &Ut the llFeJ}isieBS eI tile peFfBit
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saeft permittees to implement monitoring and rep9J1s as they may reporting procedures he
believes are reasonably eeem necessary to safeguard the property and interests of the
Commonwealth protected by this chapter . WK& respeet te aH:Y reperteE! aea¥ity Ret autllerized
~ tile a#eremeaaeaeE! ellaptefS er~ resped t& tfte 'lielatieB ef 8ftf pemm issue& pafSU8Bt
tlieFete, Qey may difeet

B. The Commissioner may require such on-site inspections as at=e seemed he believes are
reasonably necessary to determine whether the measures required by the permit are being
properly performed, or whether the provisions of tile aferemeBtieBeEl eas,tefS this chapter are
being violated. Prior to conducting such inspections, the Commissioner shall provide notice s&aa
Be ,r9viEled to the resident owner, occupier or operator ': &ue& resifleRt ewRef; geeupier 9f:
eperateF , who shall be given an opportunity to accompany the site inspector. If it is determined
that there is a failure to comply with the permit, the Commissioner er Beafd. QaiAB8B shall
serve notice upon the peFS9ft wB& is resp9nsibJe fer eaR'Yiag aut tile pre7lisiens ef tile~
permittee at the address specified by IlHB in his permit application or by delivery at the site of
the permitted activities to the person supervising sueft. those activities and designated in the
permit to receive sue& the notice. SUe& The notice shall set IeftB. describe the measures needed
for compliance and the time within which sue& these measures shall be completed. Ype& failuFe
Failure of SYe& the person to comply within the specified period ; lie~ Be Eleemed t& he i&
is a violation of this section aae upe& eeR'QieQ9R SII&II Be su~eet te ~ peaalaes pr9vided is
fftis ekapteF .

Ii: C. Upon receipt of a sworn complaint of a substantial violation of this chapter r CIlafJteF I
tt ~l-l et ~ er Cllapter H ff 62.113.21 et seft:t e# this title from the designated
enrorcement officer, the Commissioner 9f BeaM Ch:aiFmaR may, in conjunction with or
subsequent to a notice to comply as specified in subsection A B of this section, issue an order
requiring all or part of the activities on the site to be stopped until the specified corrective
measures have been taken. In the case of an activity not authorized Sf tile al9FemeBti9Red
elloplefS under this chapter or where the alleged permit noncompliance is causing, or is in
imminent danger of causing, significant harm to the subaqueous bottoms ;- wetl8Bds er tile
eeB5UiI ,rima,,! saM 6uBes protected by tile a'eremeBBeBefl eaapteFS this chapter , sueR all the
order may be issued without regard to whether the person has been issued a notice to comply
as specified in subsection A B of this section. Otherwise, SYe& all the order may be issued only
after the permittee has failed to comply with SHe& a the notice to comply. The order shall be
served in the same manner as a notice to comply, and shall remain in effect for a period of
seven days from the date of service pending application by the eBfeFeiag autllerity, peFfBit
ftekIef: tlf: tee Commission, permittee, ~ tile resident owner, occupier , or operator for
appropriate relief to the circuit court of the jurisdiction wlieFeiB where the violation was alleged
to have occurred. Upon completion of corrective action, the order shall immediately be lifted.
P'19t1ling ill tIHs seeBeR sI!aD pRlveat tAe CemIRissi9ReF ~ BeaN CIlaiAB8Il H:em~ aB¥~
aefteP. speeilied ill , 62.113.16.

6; D. Upon receipt of a sworn complaint of a substantial violation of this chapter; CIlapter I
tt~ et seEt:t eF Caa,teF ~ ~ 62.1 13.21 et sett-t eI tBis Bile from a designated enforcement
officer, the Commission 9f a wetlaads IKlard may order that the affected site be restored to
predevele,meat eesdiBeBS its previous condition if the Commission 9f heaf6. deems finds that
restoration is necessary to recover lost resources or to prevent further damage to resources.
sae& as- The order shall specify the restoration necessary and establish a reasonable time for its
completton. Sue& erEIefs The order shall be issued only after a hearing with at least thirty days
notice to the affected person of the hearing's time, place and purpose tllereef, and tMy shall
become effective immediately upon issuance by the Commission er~ . The Commission er
geeRl shall require SHeIl any scientific monitoring plaBs as plan it deefRs believes is necessary to
ensure ~ sueft pFejeets~ iB the successful Rlesmblisllmest eI wetlssds, restoration of
subaqueous bottoms &F e9sstll primary saae tiuBes protected by tIte aleFemeBBeBea ellapteFS this
chapter and may require that a prepaid contract acceptable to the Commission er BeaM be in
effec~ for the pUfJ)eses purpose of carrying out the scientific monitoring plan. 1ft additi9R, tile
The Commission er geaFtl may also require a reasonable bond or letter of credit in an amount
and with surety and conditions satisfactory to it securing to the Commonwealth compliance with
the conditions set forth in the restoration order. The appropriate court, upon petition by the
Commission &F BeaFe , sIlaIl Ba¥e autB9FUy t& may enforce any such restoration order by
injunction, mandamus r or other appropriate remedy. Failure to complete the required
restoration sllaH eeRS~i!U~e is a Violation of this chapter.

D: E. The duties of the Commissioner er tBe. Beare QaiAB8B preserihed iii under this
section may be delegated to theW his respective designees designee; however, sue& respeeti';e
ElesigBees the designee shall not Be tBese pefSeRs wR& EH=e aJse be a designated as enforcement
eff.ieefS officer .
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Drafting Note: Existing § 62.1·13.16:1 applies to subaqueous beds, wetlands, and coastal
primary sand dunes. Because proposed Chapter 12 relates only to subaqueous beds, all
references to wetlands boards, wetlands, and coastal primary sand dunes have been deleted.
Existing § 62.1·13.16:1, in modified form, also appears as proposed §§ 28.2·1317 and 28.2·1417.
While this change results in some duplication, it will be more convenient and less confusing for
users of the Code. No change in the law.

§ 62.19.1. 28.2-1213. Penalties.-A. Without limiting the remedies which may be obtained i&
under this chapter, any person who violates any provision of this chapter or who violates or
fails, neglects , or refuses to obey any Commission notice, order, rule.. regulation , or permit
condition authorized by this chapter shall, upon such finding by an appropriate circuit court, be
assessed a civil penalty not to exceed $25,000 for each day of violation. Such civil penalties may,
at the discretion of the court assessing them, be directed to be paid into the treasury of the
county, city, or town in which the violation occurred for the purpose of abating environmental
damage to ; or tile FesteFaHeR ef. wetlaBds restoring state-owned bottomlands therein, in such a
manner as the court may, by order, direct, except that where the violator is the county, city, or
town itself, or its agent, the court shall direct the penalty to be paid into the state treasury.

B. Without limiting the remedies which may be obtained ill under tbis chapter, and with the
consent of any person who bas violated any provision of this chapter or who has violated or
failed, neglected , or refused to obey any Commission order, rule, regulation , or permit
condition authorized by this chapter, the Commission may provide, in an order issued by the
Commission against such person, for the one-time payment of civil charges for each violation in
specific sums, not to exceed $10,000 for each violation. CiVil charges shall be in lieu of any
appropriate civil penalty which could be imposed under SUbsection A of this section. Civil
charges may be in addition to the cost of any restoration ordered by the Commission &f a
wetlBBds MaFe .

Drafting Note: The reference to the wetlands board is being stricken because the Commission
has sole jurisdiction over the use of subaqueous beds. The civil penalties assessable under
existing § 62.1-9.1 are for improper conduct relating to the use of state-owned bottomlands (as
opposed to wetlands). Yet, when a court in its discretion orders that these penalties be paid to
the county, city, or town in which the violation occurred, the moneys may only be used to abate
environmental damage to or restore "wetlands" in the jurisdiction. So that the actual damage
caused by the violation can be addressed through the use of these penalties, the term "wetlands"
is stricken and replaced with "state-owned bottomtands."

CHAPTER 13.

WETLANDS.

CHAPTER DRAFTING NOTE: Chapter 13 contains all of the prOVISIOns relating to tidal
wetlands which are currently located in Chapter 2.1 of Title 62.1. This chapter is divided into
four articles. Tbe first article consists of the general provisions including definitions and those
powers and duties of the Marine Resources Commission specifically related to the regulation of
activities in tidal wetlands. Article 2 Includes the Model Wetlands Zoning Ordinance and
provisions relating to the establishment of local wetlands boards and their responsibilities. Article
3 sets fortb the permit requirements and public content review procedures to be followed by the
Marine Resources Commission and the local wetlands boards. Article 4 contains the enforcement
and penalty provisions. The major change in this chapter is the incorporation of much of the
policy language under the powers and duties of the Marine Resources Commission and local
wetlands boards.

Article 1.

General Provisions.

§ 62.113.2. 28.2·1300. Definitions.- F'&f ~ par,eses &f As used in this chapter, iRe feUeniftg
W&F8s sRaD Iia¥e ~ meaDiag5 respeetively aserihed t& Yiem unless the context requires a
different meaning :

fe1 "CemmissieD" meaDS tile VirgiRia MariRe Researees CemmissieB.

t9t "CemmissieBer" meaRS tile CemmissieDer &f ManDe Res8HFees.

tet "PerseR" meaDS aRy eer,eraaea, asseeiatieB, 6f paRBeFSBifJ, eRe &f mere iREliviEll:lals, &f
aBY UBit ef ge~'eBmeRt~ ageRey tllereef.
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peiIN WfteFe the Blaekwater Reae eresses the BlaelEwater IffiJeI: at tile ¥ilIage ef BlaelEwater;
MilleaBIE Greek west ef Blaekwater Reae.

of I 1- "NeBveget&tes wetiaBEJs" meaRS aH tkat IaB6 Iyiftg eeBagueus te meaft leW water aft6
wIHe& IaBd is betweeB mea& lew W6tef: aBe ffte8ft JHgft wateF Ret ettlerwise iaeh:lseEl ift tfte feFm
"!;egetated wet:laBds" as EieHReEi Befeift aBEl aJse iBelades tIJ:ese l:IR'JegetateEl aFeaS &I~ Bay
aBEl its tribataries aBEl tee Neftft LaaEiiRg RtYef: aM its trihataries sa&jeet t& Aeediag By aeFIRal
tides iaeladiag wiB& tides 9l:It Bet iBehuliag Ilameaae ~ trej3ieal sterm ti6es:-

~ U~!etlaBEIs" meaRS DetB vegetated aIKl a9RVegetates wetlaads.

"Back Bay and its tributaries" means the following, as shown on the United States Geological
Survey Quadrangle Sheets for Virginia Beach, North Bay, and Knotts Island: Back Bay north of
the Virginia-North carolina state line; capsies Creek north of the Virginia-North carolina state
line; Deal Creek; Devil Creek; Nawney Creek; Redhead Bay, Sand Bay, Shipps Bay, North Bay,
and the waters connecting them; Beggars Bridge Creek; MUddy Creek; Ashville Bridge Creek;
.Hells Point Creek; Black Gut; and all coves, ponds and natural waterways adjacent to or
connecting with the above-named bodies of water.

"County, city, or town" means the governing body of the county, city, or town.

"Govemmeats; activity" means any of the services provided by the Commonwealth or a
county, city, or town to its citizens for the purpose of maintaining public facilities, including but
not limited to, sucb services as constructing, repairing and maintaining roads; prOViding street
lights and sewage facilities; supplying and treating water; and constructing public buildings.

UNonvegetated wetlands" means unvegetated lands lying contiguous to mean low water and
between mean low water and mean higb water, including those unvegetated areas of Back Bay
and its tributaries and the North Landing River and its tributaries subject to flooding by normal
and wind tides but not hurricane or tropical storm tides.

"North· Landing River and its tributaries" means the following, as shown on the United States
Geological Survey Quadrangle Sheets for Pleasant Ridge, Creeds, and Fentress: the North
LandiJJg River from the Virginia·North carolina line to Virginia Highway 165 at North Landing
Bridge; the Chesapeake and Albemarle Canal from Virginia Highway 165 at North Landing
Bridge to the locks at Great Bridge; and all named and unnamed streams, creeks and rivers
flowing into the North Landing River and the Chesapeake and Albemarle canal except West
Neck Creek north of Indian River Road, Pocaty River west of Blackwater Road, Blackwater
River west 01 its forks located at a point approximately 6400 feet due west of the point where
Blackwater Road crosses the Blackwater River at the village of Blackwater, and Millbank Creek
west 01 Blackwater Road.

"Vegetated wetlands" means lands lying between and contiguous to mean low water and an
elevation above mean low water equal to the factor one and one-half times the mean tide range
at the site of the proposed project in the county, city, or town in question, and upon which is
growing any of the following species: saltmarsh cordgrass (Spartina alterniflora), saltmeadow bay
(Spartina patens), saltgrass (Distichlis spicata), black needlerush (Juncus roemerisnus), saltwort
(saJicornia SPP.), sea lavender (Limonium spp.), marsh elder (Iva frutescens), groundsel bush
(Baccharis haIimifolia), wax myrtle (Myrica sp.), sea oxeye (Borrichia frutescens), arrow arum
(Peltandra virginica), pickerelweed (Pontederia cordata), big cordgrass (Spartina cynosuroides),
rice cutgrass (Leersia oryzoides), wildrice (Zizania aquatica), bulrush (Scirpus validus), spikerush
(Eleocharis sp.), sea rocket (cakile eaentuis), southern wuarice (Zimniopsis milisces), cattail
(Typha spp.), tnree-squere (Scirpus spp.), buttonbush (CepbaJanthus occidentalis), bald cypress
(Taxodium distichum), black gum (NyS$3 sylvatica), tupelo (Nyssa aquatica), dock (Rumex spp.),
yellow pond lily (Nuphar sp.), marsh fleabane (Pluchea purpuresceas), royal fern (Osmunda
regaJis), marsh hibiscus (Hibiscus moscneutos), beggar's tick (Bidens sp.), smaItweed (Polygonum
sp.), arrowhead (S8gittaria spp.), sweet flag (Acorus calamus), water hemp (Amarantbus
cannabinus), reed grass (Phragmites communis), or switch grass (Penicum virga tum).

"Vegetated wetlands 01 Back Bay and its tributaries" or "vegetated wetlands of the North
Landing River and its tributaries" means all marshes SUbject to flooding by normal and wind
tides, but not hurricane or tropical storm tides, and upon which is growing any of the following
species: saltmarsh cordgrass (Spartina etteminore), saltmeadow hay (Spartina patens), black
needlerush (Juncus roemeneaus), marsh elder (Iva frutescens), groundsel bush (Baccharis
halimilolia), wax myrtle (Myrica sp.), arrow arum (Peltandra virgimcs), pickerelweed
(Pontederia cordata), big cordgrass (Spartina cynosuroiaes), rice cutgrass (Leersia oryzoides),
wiJdrice (Zizania equetice), bulrush (Scirpus vsiidus), spikerusb (Eleocharis sp.), cattail (Typha
spp.), three-square (Scirpus spp.), dock (Rumex sp.), smartweed (Polygonum sp.), yellow pond
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lily (Nuphar sp.), royal fern (Osmunda regalis), marsh hibiscus (Hibiscus moscneutos), beggars
tick (Bidens sp.), arrowhead (Sagittaria sp.), water hemp (Amsrentnus cannabinus), reed grass
(Phragmites communis), or switch grass (Penicum virgstum).

"Wetlands" means both vegetated and nonvegetated wetlands.

"Wetla1!ds board" or "board" means a board created pursuant to § 28.2-1303.

"Wetlands zoning ordinance" means the ordinance set forth in § 28.2-1302.

Drafting Note: No change in the law. EXisting § 62.1-13.2 is being stricken and the definitions
contained in it are being placed in proper form and atpnabeticat order in proposed § ·28.2-1300.
Definitions of the terms "Commission," "Commissioner," and "Tidewater Virginia" have already
been Included in the title-wide definition section (§ 28.2-100). and the term "Person" is already
defined in § 1-13.19. To avoid duplication. they are not included in the proposed new section.
Cross-references have been changed to reflect proposed section number changes. and
unnecessary language in the definitions of "Nonvegetated wetlands," "Vegetated wetlands," and
"Vegetated wetlands of Back Bay and its tributaries" has been removed.

, 82.1 13.2:1. ReJlealee ey Aet .f.9+4; Eo; 9fb

, 82.1 13.17. Cemmissiea may reeeh're gifts; ete. Tbe CemmissieB fB8f reeeir.·1e gilts; gFaRts;
ee€f!:leE, aBEl deYises ef wetlaaEls aae &E BteBeY wIlieft s9aIl he~ aBEl Ilekl IeF ~ w;es
~seRl3eEl 9y the~ gmBfer, 9F testater aee ifi aeeeFEl witft. tile pllFjJeses &E HHs eliapteF.
~ Celftmissiea sRaIl maaage saeIt wetiaBEls ifi SHeIl a W8¥ as ~ mEHEiRti!e their eeelegieal
~ aR6 Hi aeeeFEl wHIl the JlllFj)9Ses eI tIHs ekaJlter.

Drafting Note: This section is being stricken and its provisions included under the
Commission's powers and duties in proposed § 28.2·130l.

.; 62.1 13.1. Deelaratiea el peliey. Tile C9mmeBwealfil el VirgiBia aepehy ree9gBiles ate
tIftKtue eliaf8eter &f tBe wetlaaEls, aft iffeJJlaeeable BatliFaI reS911ree wItieB; Hi its B8RiF&l s8Me; is
essefttial te tile eeelegieal systems eI fee &tIal fl¥eFs; hays aBd estuaries eI the GeBUReBweeHll.
ais resel:lfee is esseBtial fer tile JlredlietieB eI marise aBtl HHaIKl wUdlile, wHeFlewl, IiBfa,
sHellfisb &BEl Aerat is ·valBahle as a Jlreteetive hamer agaiBSt IleeEIs; tieal steRBS 8B4 eresieB eI
tIte sHres aRd- seH wHIHft tile CemmeBwealtB; is impeFtaBt Ier iI!e ahseFJIti9B eI sill 8R& eI
'9!1uUlBls; ase is imJlertaBf Ier reereatiesal aae aestBeae eRjeymeBt eI the ,ee,le I&J: tile
fJr-emetieR &J teuFislft, BWligetieft aae eemmeree.

(;aBtiBHee destmeaeB eI VirgiBia's eeastal wetlaftEls will gR!aily eSBtrihllte te tile psUesR eI
~ CemmeBwealtlt's ft.vefs;~ aBe estaaries; will dimiRisIl tile aeUB&eBee eI Vir_Bia's meRBe
&% iBiaeEl aaimals aRfi wateRe¥itl, HaHsII, sIIeUfisB aR& Aera as SSUFEes ef. Ieed; efBPIs~rmeBt

&00 reereatiea Ief: tile peef)Ie &E Virgiaia; will iBere85e eests aBEl l1amFEIs asseeiated wWt Deeds
Eiftd tkIal steRBS; ase wiD aeeeleRNe eresisR aRe tile less &E IeBds ,Fesuetive te tile eeeBemy
aBii ~ well eeiag &E 9QF eitii!eas.

=l=b:efefere. ifi eRIer te Jlreteet tile f*;l9lie iaterest. premete tile fMI&Iie lleaJdr, safety aH the
eeaaemie aae geaeral wellare ef file Cemmea\\'ealtB, aae te ,reteet fMI&Iie aBE! JlAvate 'f9,eRy,
wildlife, mariBe fisberies aftd. tee aatllf81 eavireBmeBt, it is &eelered te J)e tile fMI&Iie~ eI
tP.fs CeHiHleawealtll te ,reserve tfte wetlaads aB& te pferleBt~ despeliatisB aRtI desa.easB
aBe ;e aeeemmeElate Beeessary eeeaemie eeTJelepmeBt i& a IRaR:Ref eeBSisteBt wWt wetlaBEIs
f;feseFVetieB.

Drafting Note: This section is being stricken and most of the language is being included
either as a duty of the Commission under proposed § 28.2-1301 or as a dUty of wetlands boards
under proposed § 28.2-1302.

, 62.1 13.4. Mariae Researees CelBmissieB te seveleJl gaideliaes. IB erdef te implemeat ae
~ set~ i& § 82.113.1 aM t9 assist eeuRties, eiUes &F tawas ill r-egulatiea ef 7.

t egetated
aft& aeavegetatee we"aass. tile Cemmissiea sBall; wifft tile af:IYiee aBti assistaBee eI the VirgiBia
Institate ef Manse Seiesee, wb:ieft will e7181uale wetleBds By ~ aBtl meiBtaiB 8- eeBBBuiag
ia-/eatery ef vegetates we"aR8s, Hem time te time pFeRlalgate ill aeeeAlaBee wia. Uie
AElmiaisfFative Preeess Aet t§ 9 6.14:1 et~ guiEleliBes wlHe& seieBtifieally e'.'8IlIlNe litegemted
eM ReBvegetateEi wetlands by type aftd. wIHeB set fertB tee eeBSefiyeBeeS eI ase eI ~
wetlaBss~ 1ft: aElditiea, tHe Cemmissiea may Jlremulgate regulaaeRS i& aeeeF4aBee witIl ~
l~aministrati'}e Preeess Aet wI:Heft are Beeessary t& eaiTY eat Hs ,ewefS aB& EIBties~ lite
previsiens &f. tBis title; 1ft: develeJliBg guidelines &F regulaaens, tile CemmissieB sIieH eeBSUIt wHIt
aR;t aHeetea stale gevemmeatal ageaey.
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Drafting Note: This section is being stricken and its provisions placed in proposed §§ 28.2-103
and 28.2-1301.

§ 28.2-1301. Powers and duties of the Commission.-A. The Commission may receive gifts,
grants, bequests, and devises of wetlands and money which shall be held for the uses prescribed
by the donor, grantor, or testator and in accordance with the provisions of this chapter. The
Commission shall manage any weUands it receives so as to maximize their ecological value.

B. The Commission shall preserve and prevent the despoliation and destruction of wetlands
while accommodating necessary economic development in a manner consistent with wetlands
preservation.

C. The Commission shall manage all unappropriated marsh or meadowlands lying on the
Eastern Shore of Virginia which remain ungranted pursuant to the provisions of § 41.1-4.

D. In order to perform its duties under this section and to assist counties, cities, and towns
in regulating wetlands, the Commission shall promulgate and periodically update guidelines which
scientifically evaluate vegetated and nonvegetated wetlands by type and describe the
consequences of use of these wetlands types. The Virginia Institute of Marine Science shall
provide advice and assistance to the Commission in developing these guidelines by evaluating
wetlands by type and continuously maintaining. and updating an inventory of vegetated wetlands.

E. In developing guidelines or regulations under this Chapter, the Commission shall consult
with all affected state agencies. Consistent with other legal rights, consideration shall be given to
the unique character of the Commonwealth's tidal wetlands Which are essential for the
production of marine and inland wildlife, waterfowl, finfish, shellfish and Dora; serve as a
valuable protective barrier against floods, tidal storms and the erosion of the Commonwealth's
shores and soil; are important for the absorption of silt and pollutants; and are important for
recreational and aesthetic enjoyment of the people for the promotion of tourism, navigation and
commerce.

Drafting Note: This section incorporates many of the provisions of existing §§ 62.1-13.1,
62.1-13.4, and 62.1-13.17. Subsection A is existing § 62.1-13.17. The first sentence of subsection B
is taken from the last clause of existing § 62.1-13.1, With the policy language being converted
Into a duty of the Commission. Subsection C reflects the management responsibility of the
Commission which it currently exercises over certain unappropriated marsh and meadowlands.
Subsection D is taken from existing § 62.1-13.4. Subsection E is taken from existing § 62.1-13.1
and the last sentence of existing § 62.1-13.4.

t 62.1 13.4:1. Repealed By Aet5 *9+4; Eo: 9ft:.:

t 62.113.29. BJi'emp8eos. Neilliag ift ~ ebapteF sBaU affeet ffi aB¥ pFejeet Hi ....egetated
wetlaeEls eemmeaeed pAeF te ~ ~~ &F aB¥ ,Fejeet iR aeRvegeta~ed wet:laBds eemmeBeed
pFieF te JSBUSry 1; .J.983; beWelJeF, tIHs seeBeB sbeH fMM ~ deemed t& eJfelude H=em Fegula8e8
tHl8eI= tIHs elta,teF aay: aetivity WIHeIl ex-psBEIs 9f eBI&Fges~ a pFejeet alreaEiy ift eMeBee et=
~ eeBStnletieB at Yie time eI sue& date; Meept ~ tBese aeti"Jities exempted UfKIeI: *
82.113.6 ~ ~ t3t aey ,Fejeet 9f de"Jele,meBt Hi "Jegetated wetJsBEIs fei: wIHeft; pFi&F t& J.1Hy
1-;~ &F Ht sesvegetated wetJaBds Ier wIHeft; pAef. te JaauaFY I; -1-983; 8 ~ BE ~ &f
de"/elepment UleFeef has gee& IiIe& pUfS1:last t& eFdia8Bee &F~~ eaaetment wH& eHBeF
8fl ageBes' eI tI!e federal &F state geveFBmeBt; eF wWi- eHItef: iIle plBBBiBg eemmissieB, 8eaftl ef
SU,ervi5efS" eF eHy eeuBeil eI tile jurisdieti:eB ill wIHeft. tile ,Fejeet eF develepmeBt is leeated;~
aBY pFejeet eF deTJelepmeBt i& TJegetMed wetJaR8s, wlletBer eemmeaeea pAeF t& July 1, ~
ase Hi Re8l'Jegetated weflaBds wJletBeF eeIBmeBeed t'fiei: ttl J8BueFY I; -l-983; H leeatea BE !e he
leeated i& wIteIe M ill paft 9& gFeliad eF ift 8ft Mea &B inteFeSt ill WItieIl was aullierized By tBe
GeBeF8:1 iwembly t& ge eeRveyed pRer t& July l;~ feI: vegetMed wedaR8s aBEl~ 1-; +983;
fei: Rew:eget8tea wetlaRds; aM f» I&F tile NeftIl. LafldiBg RiYeF aae its tribll~Fies exemptieftS
fI+ aM ~ Heve sbaII taIie efteet July 1,~ fei: vegetated wetlaBds, aR& JaRaery 1;~ IeF
RewJegetated wetJaads.

Fe!: exempBellS fI+ aR& ~ IleFeiB le he effeeti:l',re, tile pFejeet eF develepmeRt must De
eeFtifiea as Mempt by tile CemlBissieB eF ap,repFiate Ieeal wetlaBds geaFEI. +Be request #eF
eeRifie&BeR fR\ISt ~ file6.~ t& JaRUSFY 1-; 1984: Pf:ejeets 9f develepmeets WIHe& IlaYe BeeR
determiBed By tile CemmissieR &F tile appre,fiate Ieeaf 9:etlands It9afll pfieF te ~ I;~ te
ge eJ[empt H=em tile previsieBS el tIHs ellapter stlaH Be eeRSiderea te Be eeFtifieEl. Y tile re€ll:iest
I&F eemfieatieR is Ref gFaBtea 9f deBiee witIH& ~ EIays ffefft FeeeifJt eI Feq1:lest By tile
CemmissieB eF a Jeeal wetlaBds Beare; tile eemfieeBeR wiD Be eeRel~vely ,Fesumed te IlaYe
BeeR gAlatea. +Be time IimitatieR5 aBe puBlie lleafiRg FequiremeBt:s impesed By t 62.113.5 sbaII
Ret apfHy te tile eemfieatieB pFeeess. Ype& request By 8ftY perseB beldisg 8 eeFtifieatieB issued
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9y tIie Cemmissiea aT a Ieeal wetlaBds Beafe; tfie eIeH &f tee eireait eeuH BaYiBg jurisdieBeB
9YeF tBe IJfeIJef'-ty eft wIHeIt ~ eeFti1ied~ is leeaieEl sftaH F-eeeM sueh eeltifieaaea m tile
apf»f9jJriate fIeefl &ee* &f the eireait eew=t:

Drafting Note: This section is being repealed because the MRC believes there are no projects
or developments which would still qualify for any of these exemptions.

., 62.1 13.19: JURsElietieR ef CemmissieB Bet affeeteEi. NetBiag fft tItis eb:ap~ef sI!aD~ ifte
Cemmissiea's sale jarisdietieR~ areas aBEl aeaTlities as ElefiBed By~~ aT t~

Drafting Note: This section is being repealed because it is unnecessary. The Commission's
jurisdiction is specified in § 28.2-101.

Article 2.

Wetlands Zoning Ordinance and Wetlands Boards.

§ 62.1 13.fi. 28.2-1302. CeusHes, eHies 'aB:fl iewBs autfterizee te adept Adoption of wetlands
zoning ordinance; terms of ordinance.-Any county, city or town may adopt the following
ordinance, which, after JafNi&f'Y October 1, J.983 1992 , shall serve as the only wetlands zoning
ordinance under which any wetlands board is authorized to operate. Any county, city, or town
which has adopted the ordinance prior to October 1, 1992, shall amend the ordinance to conform
it to the ordinance contained herein by October 1, 1992.

~ seafieatieR By ~ eeuBty, My eF tewB tMl sueIt eMiB8B:ee &as beeB adepted, ~
CelRHlissie8 sIlaIl immediately ferwaFe te tAe wetlaeds~ eI sueIl eeuety, eity eF tewB aey
applieatieR tfteR: peftding IM!IeFe die CemmissieB~ wIHeIl~ wet:Jasds HaN weHIe Ba¥e He
jaFi5dietieR, IlaEl suefi. efdiBaBee Iteeft is: eIfeef af ~ time eI IiIiftg It¥ tile applieaat lleweveF, iI
59 Feflyestee By tfte aIJplieast; sue& applieaaea sIlaa FelRaia wHIH& tBe jUFisdietisR eI tIM
Cemmissiea:

Wetlands Zoning Ordinance

§ 1. The governing body of , acting pursuant to Chapter Y 13 (§ 28.2..1300 et seq.) of
Title G:l 28.2 of the Code of Virginia, ffW pUFjJeses eI IuJlilliag die~ staBdaFds set feRIt is
sueft sliapteF ; adopts this ordinance regulating the use and development of wetlands.

§ 2. DeliRiaeas. ~ t&e pYFjJeses eI tftis eAliaaBee As used in this ordinance, unless the
context requires a different meaning :

~ "CemmissieB" mea:as die ViFgiBia MariRe ReseuFees CemmissieB.

t6+ :'GemmissieBeF" meaRS tDe Cemmissiesef eI Marine ReseuFees.

~ "PefS8R" meaRS aR¥ eeFjJeF8B9B, esseeiatieR eF peRilefSllip, eae M mere iBdirJiduels, eF
~ aBH ef gerleFflmeBt eF ageaey tIlereef.

~ "GeT;'eFflmeRtal aearJity" me&BS &BY ef all eI ~ sep;iees pfer.tided By this == te its
eitiir.e85 IeI= tile pUfJ3ese eI maiBtaiaiBg a.is == aB:fl sIlaD isel1:lde But sIHHl Bet 4:te limited te
sueft serviees as eeBSUueHBg, Fe,aiFiBg aBEl maiBtaiB:iag Fe8ils; se\\rage f.aeiliBes, s\lPplyiag &Btl
tFeatiftg WEKeF; sa:eet ligIlt:S aBEl eeRSL'"11eaeB &# f)1:l9lie b8ildiag;.

W "Vegetated wetlaBEIs" meaRS all tftaf IaBfI. JyiBg betwees ase eenBgaeus te JRe8& Jew
wafer aRd- a& eleYJaties aBEwe mea& lew~ equal te tile faeter eRe aae eRe Ilelf times iH
meaR tide mage at the site &f tile pF8pesed pFejeet is: ais ......; eR& \IIJe& wIlieft is grewiag eB
$e eUeetirJe Elate ef tIlis aet at: gHW& thefeen SYbseEj1:leBt tBefete, &BY &Be at: mere eI tfie
fellewiBg: saltmafSll eeFdgrass ~SpaFtiBa aUeFBiReRl), saltmeadew llay ~SpariiBa pateRS), saltgFBSS
(Disaelilis spieam) , I:HaeI£. 8eedleP1iSli (JuReus F8emeria8us), saltweA ES&lieeFBie sp:h sea
la"}enaef (I:AmeBilim Sf):h fRaTISft eHIeF~ fflNeseeas), gFeusdsel Bus& (BaeeeaFis balimUelia),
wa~ (Myflea sH; sea eeye (:Bemellia klHeseeas), QIT9W aAHB (PeltaBdRl ViFgiBiea),
pieket:elweed (P9Rtederia eeFdatB), &ig eeMgF8SS (S,aFtiB8 eyB9SUfeides), flee eutgrass (I:.eeFSie
eryzeiEles), wildriee (~imBia aEjyatiee), balFUSIl (SeiFj)us rJaliElus), spikefllSll (Eleeellaris sp;1; sea
reelEet ~cakile eeesRlla), seaYlem wildriee (Zimaiepsis miliaeea), eattails ('I»1la 5Pfkt;
t:liFeesquares (SeiFpus 5Pfkt; Batte&busll (CepllalaRtlius eeeideBtaI:i£ij, eaw fflf'es5 (~ediulfl

Elistiel!am) , &lae* gum (Ny-ssa sylve8ea),~ (~lyssa aquatiee) , 6eek (Rumex: 5P=h yeHew peM
IH¥ (~lQp8aF sp:1; maFSIl Deabane (Plyellea p\lFpUFa5eeflS) ,~ IeF& (OsmYB8a Fegali5), fB8FSII.
JHBiseus (Hieiseus IReselleutes), seggaf"s He* (Bideas sp:t; smaftweed (Pelygeaum sp:h
aFFe9.tJlead (Sagittaria 5Pfkt; sweet Aag (l'Jeel1iS ealamys) , water IleRij) (i\m9RtlKBUS eaeasiBus),
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FeeEl gfaSS (PBFagHlites eemHlllBis~, aBtl~ grass (PaaiellHi l'liFgBlllHl).

~ vegetated wetlaads e# Bae* Bay aftfI. its tributaries aRfl tRe vegeaaea wetl8Rds ef tile
NeAll- LaBdiBg Ri¥ef aM Hs tributaries sRaIl me&ft all m8FSIles sUBjeet t& AeediBg By tt6es;
iaeludiag wiM titles; ,revided tIHs shaD Bet iaelude BumeaBe QI= tFe,ieal~ HEIes; aR& \ij)eB
wftieB eae &f mere M file f.ellewiBg l'ytegetaBeB speeies af=e grewiag &f gFeWS dlereeB sabsequeBt
te tee passage et Ql.is ameBdmeBt: saltmafsb eeregm5S (S,paftiBe eJtemiAere), saltmeadew Ray
(SpafBB8 patens), 9Iae* aeedle:AJSli (.JURSUS reemeriaaus), fRQfS& ekIef #Ya f.FuteseeRS),
greuadsel BuM (Baeetiaris helimifelia) , WH ~ (Myriea sp:1; arPeW 8Fllfft (PeltaBEiFa
TJjrgiate&), llielierelweeEl (PelKeEieria eerdata) , IHg e9rElgF8SS (Sp8ftiRa eyBesureides), riee e\l.855
(LeefSia eFYIeides), wildFiee (ZsaBia aEtuatiea), Bulrush (Sei~us r.;ralidus), spikerusll (Eleeeaaris
~ eaftails (Typba ~ tIlFee squares (SeiF:Pus ~ 6eek (Rumex sp;7; smaFtweeEl
(P9)~eBum ~ yeIIew peRf! lily (Nupllar sH;~~ (OsmuMa A!galis), IR8FSft tlibiseas
(1libiSsus mesebeates), eeggar's tie* (BideRS ~ af£08wsead (Sagi~Fia str.h :wai6 ~
(AmafBRtbas e8aB8hiBus), FeeEl gF8SS (Ptlragmites eemmuais), a8fI swHell grass (Paaieum
TJirgetBIB) .

tit uWetl8Bds beard" eE ubeaFd" me&BS a geef:ti ereated as prer;ided ill *62.1 13.6 eI the
~ eI VirgiBia.

~ ~ Bay a8fI its trihutaries" meaRS tfte fellewiBg as sItewB e& tfte Y:& Geelegieal
S':lfvey QuadF8ftgle Sheets Ief lJirgiaia~ N&FtIl~ aRd: KBetts IsIaBe= Bae* Bay Beftb eI
tBe Vil=giBia NsrtB GaFeliRa &tate liRe;- Ca,psies Q:eek BeRIl eI tBe VirgiBia HeFtll GareliBa &iate
~~ GfeeIr, »eYil 6FeeIF, ~ktwBey GFeeki Redbead ~ sase Bay; SIHpps Be¥;~ Bay,
aRf! the watefs eeBBeeBBg tbeHr, Beggers Bridge Q:eek; Muddy Q:eek; Asltville Bridge~
Hells PeiBt GFeeJr. ~ Gui; aRf! all eeYeS; peBds aBEl aat\lfal waterways adjaeeBt t& er
eeBBeeBBg with tfte abel'Je B8med Hdies eI W8tef:

-fbt uHertil Laadiag~ aBEl its trilnHaRes" meaRS the tellswiag as Nse4 e& tile -YRHee
States Geelegieal Survey QuadfBBgle Sheets IeF Please&t Ridge; Creeds, 8IHI FeaH=ess: the HeRB
LaBdisg RiYef IFem the VifgiBia HeftS GaFeliB8 liRe te ViFgiBia Higllway t-ii at~ Laadiag
Bridge; the Cliesapeake aH A.Jhemarle Qmal Ifem VirgiBla HigIlway Iii al~ LaaEliag
BAdge te tbe leeI£s at Great Bridge; all Ramed aBEl uaRamed sweams, erees, BREI rWefS AewiRg
iBt& the NeAll LaBdiag RiYeF aM the Cilesapeake aH ..\lhemeAe e&Rel eJEeef* the fellewisg:
:west NeeJi ~ B9Ftb eI IBeiaB ~ ~ Peeaty RWef west eI Blaekwater ~
Blaek-water Ri¥ef west at its IeAIs leeated at a peiBt appr-eEIBately &400 feet ~ west eI the
peiBt~ tile Blaek-wateF Reef! er-esses the Blaek9.tBteF RWer at the Yiaege at BlaelfWateF;
MillhBBk Greek west &I Blaek-water Rea&.

tit "HeovegetiNed wetlaBds" meeRS au tbM laBEl IyiBg eeBHgQeus te me&ft lew water aM
wbieIl IaBtt is betweea meaa lew~ aBEl meaD IHgIl wateI: ft9l etberwise iBeluded ift the term
"vegetated weHa8ds" as deHBed bereie 8fttI aJse iaeludes these uRl'Jegetated &Fe8S eI BaeIf Bey
aBe its trihutaAes aBEl tfte NeAft LaBdiag Ri¥ef aee its tributaries suhjeet te AeediBg Sf titles
iRehuliag wifKi tides But Bet iaeludiRg liumeaae &f trepieal s£erm tides:

-at "Wetlaads" meaas 8etll vegetated aBEl BSBl'Jegetated wetJaBds.

uBack Bay and its tributaries" means the following, as shown on the United States Geological
Survey Quadrangle Sheets lor Virginia Beach, North Bay, and Knotts Island: Back Bay north of
the Virginia-North Carolina state line; C8psies Creek north of the Virginia-North carolina state
line; Deal Creek; Devil Creek; Nawney Creek; Redhead Bay, sand Bay, Shipps Bay, North Bay,
and the waters connecting them; Beggars Bridge Creek; Muddy Creek; Ashville Bridge Creek;
Hells Point Creek; Black Gut; and all coves, ponds and natural waterways adjacent to or
connecting with the above-named bodies of water.

"commusion" means the Virginia Marine Resources Commission.

"Commissioner" means the Commissioner of the Virginia Marine Resources Commission.

"Governmental activity" means any of the services provided by this (county, city, or
town) to its citizens for the purpose of maintaining this (county, city, or town), including but
not limited to such services as constructing, repairing and maintaining roads; providing sewage
facilities and street lights; supplying and treating water; and constructing public bUildings.

UNonvegetated wetlands" means unvegetated lands lying contiguous to mean low water and
between mean low water and mean high water, including those unvegetated areas of Back Bay
and its tributaries and the North Landing River and its tributaries subject to flooding by normal
and wind tides but not hurricane or tropical storm tides.
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"North Landing River and its tributaries" means the following, as shown on the United States
Geological Survey Quadrangle Sheets lor Pleasant Ridge, Creeds, and Fentress: the North
Landing River from the Virginia-North carolina line to Virginia Higbway 165 at North Landing
Bridge; the Chesapeake and Albemarle canal from Virginia Highway 165 at North. Landing
Bridge to the locks at Great Bridge; and all named and unnamed streams, creeks and rivers
flowing into the North Landing River and the Cbesapeake and Albemarle canal except West
Neck Creek north of Indian River Road, Pocaty River west of Blackwater Road, Blackwater
River west of its forks located at a point approximately 6400 feet due west of the point where
Blackwater Road crosses the Blackwater River at the village of Blackwater, and Millbank Creek
west of Blackwater Road.

"Person" means any individual, corporation, partnership, association, company, business, trust,
joint venture, or other legal entity.

IIVegetated wetlands" means lands lying between and contiguous to mean low water and an
elevation above mean low water equal to the factor one and one-half times the mean tide range
at the site of the proposed project in the county, city, or town in question, and upon which is
growing any of the following species: saltmarsh cordgrass (Spartina alterniflora), saltmeadow hay
(Spartina patens), saltgrass (Distichlis spicata), black needlerush (Juncus roemerianus), saltwort
(seucomi« spp.), sea lavender (Limonium spp.), marsh elder (Iva frutescens), groundsel bush
(Baccharis halimifolia), wax myrtle (Myrica sp.), sea oxeye (Borrichia frutescens), arrow arum
(Peltandra virginica), pickerelweed (Pontederia cordata), big cordgrass (Spartina cynosuroides),
rice cutgrass (Leersia oryzoides), wildrice (Zizania aquatica), bulrush (Scirpus validus), spikerush
(Eleocharis sp.), sea rocket (Cakile edentula), southern wildrice (Zizaniopsis miliacea), cattail
(Typha. spp.), three-square (Scirpus spp.), buttonbusb (Cephalanthus occidentalis), bald cypress
(Taxodium distichum), black gum (Nyssa sylvatica), tupelo (Nyssa aquatica), dock (Rumex spp.),
yellow pond lily (Nuphar sp.), marsh fleabane (Pluchea purpurascens), royal fern (Osmunda
regalis), marsh hibiscus (Hibiscus moscheutos), beggar's tick (Bidens sp.), smartweed (Polygonum
sp.), arrowhead (5agittaria spp.), sweet flag (Acorus calamus), water hemp (Amaranthus
cannabinus), reed grass (Phragmites communis), or switch grass (Panicum virgatum).

"Vegetated wetlands of Back Bay and its tributaries" or "vegetated wetlands of the North
Landing River and its tributaries" means all marshes subject to flooding by normal and wind
tides but not hurricane or tropical storm tides, and upon which is growing any of the following
species: saltmarsh cordgrass (Spartina altemiflora), saltmeadow hay (Spartina patens), black
needlerush (Juncus roemerianus), marsh elder (Iva frutescens), groundsel bush (Baccharis
halimifolia), wax myrtle (Myrica sp.), arrow arum (Peltandra virginica), pickerelweed
(Pontederia cordata), big cordgrass (Spartina cynosuroides), rice cutgrass (Leersia oryzoides),
witarice (Zizania aquatica), bulrush (Scirpus validus), spikerush (Eleocharis sp.), cattail (Typha
spp.), three-square (Scirpus spp.), dock (Rumex sp.), smartweed (Polygonum sp.), yellow pond
lily (lvuphar sp.), royal fern (Osmunda regalis), marsh hibiscus (Hibiscus moscheutos), beggar's
tick (Bidens sp.), arrowhead (5agittaria sp.), water hemp (Amaranthus cannabinus), reed grass
(Pbragmites communis), or switch grass (Panicum virgatum).

'·Wetlands" means both vegetated and nonvegetated wetlands.

::Ut"eUands board" or "boera" means a board created pursuant to § 28.2-1303 of the Code of
Virginia.

§ 3. The following uses of and activities 6ft in wetlands are f)eFfBittea, authorized if
otherwise permitted by law:

tat 1. The construction and maintenance of noncommercial catwalks, piers, boathouses, boat
shelters, fences, duckblinds, wildlife management shelters, footbridges, observation decks and
shelters and other similar structures, provided that such structures are so constructed on pilings
as tc permit the reasonably unobstructed flow of the tide and preserve the natural contour of
the wetlands;

{-et 2. The cultivation and harvesting of shellfish, and worms for bait;

W 3. Noncommercial outdoor recreational activities, Including hiking, boating, trapping,
hunting, fishing, shellfishing, horseback riding, swimming, skeet and trap shooting, and shooting
on shooting preserves, provided that no structure shall be constructed except as permitted in
s1l9seetieB ~ subdivision 1 of this section; .

4. Other outdoor recreational activities, provided they do not impair the natural functions or
alter the natural contour of the wetlands;
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00. +lie eala'}Sa8a 5. Grazing, haying, and cultivating and harvesting e# agricultural, forestry
or horticultural products; graziBg aBEl hayiag;

iet 6. Conservation, repletion and research activities of the ViFgiBia MariBe ReS8tireeS
Commission, the Virginia Institute of Marine Science, the Department of Game and Inland
Fisheries and other related e8nseIVaa8a conservetion-reteted agencies;

~ 7. The - construction or maintenance of aids to navigation which are authorized by
governmental authority;

00- 8. Emergency deefees eI- measures decreed by any duly appointed health officer of a
governmental subdivision acting to protect the public health;

~ 9. The normal maintenance ;- and repair of, or addition to , presently existing roads,
highways, railroad beds, or tIte facilities eI 8ftY peFS8B, fiftft; eefl)8Mi8B, U:8IHy;- fedeml, state;
e811Rty, eHy 9f tewR: abutting on or crossing wetlands, provided that no waterway is altered and
no additional wetlands are covered;

~ 10. Governmental actiVity e& in wetlands owned or leased by the Commonwealth eI
VirgiBia, or a political subdivision thereof; and

~ 11. The normal maintenance of BlaB made manmade drainage ditches, provided that no
additional wetlands are covered afKl pr8lJided I\lFtlleF tIHN tIHs paragraph sft8ll Bet Be deemed t&
autB8nze eeBStnlea8a ef aay draisage dHeIr, aM . This subdivision does not authorize the
construction of any drainage ditch.

00 Qate88F feereea8&&l aetifJUies, pre'Jided tBat saeIl aefivities ee Bet ~ Hftp&H:- ~ RMtlf81
~aeaeBS eI tIte wet:Iasds, 9f ~ aItef tee samral ee&t:eY:F eI tile wetJasds.

§ 4. ~ A. Any person who desires to use or develop any wetland within this (county,
city , or town), other than for aese the purpose of conducting the actiVities specified in § 3
a8e¥e of this ordinance , shall first file an application for a permit directly with the wetlands
board direetly or tIlreY:gB with the Commission.

-te7 Aft B. The permit application shall include the following: the name and address of the
applicant; a detailed description of the proposed aetivity as& activities; a map, drawn to an
appropriate and uniform scale, showing the area of weded wetlands directly affected, wH& the
location of the proposed work thereon, iBdie£laBg the area of existing and proposed fill and
excavation, espeeially the location, width, depth and length of any proposed channel and ae
disposal area, and the location of all existing and proposed structures ~ , sewage collection and
treatment facilities, utility installations, roadways, and other related appurtenances or facilities,
including those on adjacent uplands ; aBtl ; a description of the type of equipment to be used
and the means of equipment access to the actiVity site; the names and addresses of owners of
record of adjacent land and known claimants of water rights in or adjacent to the wetland of
whom the applicant has notice; an estimate of cost; the primary purpose of the project; any
secondary purposes of the project, including further projects; the public benefit to be derived
from the proposed project; a complete description of measures to be taken during and after the
alteration to reduce detrimental offsite effects; the completion date of the proposed work,
project, or structure ; and such additional materials and documentation as the wetlands board
may EIeetB seeessary require .

iet C. A nonrefundable processing fee te~ tfte eest eI pFeeessisg tfte applieaaeB, shall
accompany each permit application. The fee shall be set by the applicable governing body with
due regard for the services to be rendered, including the time, skill, and administrator's expense
involved ; sRaII aeeempaBy eaeIl applieatiea .

§ 5. All applications astl , maps , and documents relaaag tReFete submitted shall be open for
public inspection at the office designated by the applicable governing body and as staie&
specified in the advertisement for public hearing required ift under § 6 of this ordinance .

§ 6. Not later than sixty days after receipt of sue& a complete application, the wetlands
board shall hold a public hearing on SHeIl the application. The applicant, ae local governing
body, t:Be Commissioner, tile owner of record of any land adjacent to the wetlands in question,
known claimants of water rights in or adjacent to the wetlands in question, the Virginia Institute
of Marine Science, the Department of Game and Inland Fisheries, the Water Control Board, the
Department of Transportation , and any governmental ageneies agency expressing an interes.t
tJiereia in the application shall be notified ~ tile geaF& of the hearing . The board shall mall
these notices ~ mail not less than twenty days prior to the date set for the hearing. The

113



wetlands board shall also cause notice of sueft the hearing to be published at least once a week
for two weeks prior to such hearing in ~ a newspaper RaviRg a of general circulation in this
...... (county? city, or town).~ SlIeIt: ad'}eFtisemeBt The published notice shall eeBteis a
refereBee t& specify the place or places within tAe eetHMy ef muaieipality this ...... (county, city,
or town) where copies of the ,Fopesed application may be examined. The costs of saeIl
publication shall be paid by the applicant.

§ 7. lit aetiBg 9ft aBy appUeatiea leF a peRRit, tIte 8eaf:d. sIlall gFaRl tIie applieafieB upe& tIte
eegeUmBg f&V9Nllle A. Approval of a permit application shall require the affirmative vote of
three members of a five-member board or four members of a seven-member board.

B. The chairman of the board, or in his absence the acting chairman, may administer oaths
and compel the attendance of witnesses. Any person may a,peaF aae Be IleeFEl- testify at the
public hearing. Each witness at the hearing may submit a concise written statement of his
testimony. The board shall make a record of the proceeding, which shall include the application?
any written statements of witnesses, a summary of statements of all witnesses, the findings and
decision of the board, and the rationale for the decision.

C. The board shall make its determination within thirty days fflHft of the hearing. If the
board fails to act within sueIl that time, the application shall be deemed approved. Within
forty-eight hours of its determination? the board shall notify the applicant and the Commissioner
of sae& its determination aH if . If the board Hs Bet made tails to make a determination
Witlzin the tbirly-day period ? it shall promptly notify the applicant and the Commission tHf
~ fYlys lia¥e passecl aBtI that the application is deemed approved. *H teR& For purposes of
this section, "act" refeFeBeed age¥e sI!&Q. Be tile aefteIt eE means taking a vote on the
application. If the application receives less than four eeReuFflag '&1'Jeml:tle atfirmative votes ; Ief
from a seven-member board aBEl or less than three e9BeaFflag fa:.'efaille affirmative votes t fe¥
from a five-member board, tAis will ~ a deteFflliB&tieB t&~ the permit shall be denied .

~ IMlefe sMa tJ:a.Bsmit a eepy eI tile peABit t& tile CeRHRissie8er. D. If the applieaB98
board1s decision is reviewed or appealed, tlieB the board shall transmit the record of its hearing
to the Commissioner. Upon a final determination by the Commission, the record shall be
returned to the board. The record shall be open for public inspection at the same office as was
designated hy die BPplieehle gef;emiag DeEly 1M tile ,aFtJeses ef. under § 5 of this ordinance .

§ 8. The board may require a reasonable bond or letter of credit in an amount and with
surety and conditions satisfactory to it , securing to the Commonwealth compliance with the
conditions and limitations set forth in the permit. The board may, after a hearing as prevtded
Itef:et& held pursuant to this ordinance , suspend or revoke a permit if ~ BeaM fiBds t:Ilat the
applicant has failed to comply with any of the conditions or limitations set forth in the permit
or has exceeded the scope of the work as set IeFt& described in the application. The board may,
after a bearing ~ , suspend a permit if the applicant fails to comply with the terms and
conditions set forth in the application.

§. 9. In fulfilling its responsibilities under this ordinance, the board shall preserve and
prevent the despoliation and destruction of wetlands within its jurisdiction while accommodating
nece5S81Y economic development consistent With wetlands preservation.

§ 9: ~ 10. A. In lBakiag its deeisio8 deciding whether to grant, te grant in modified form,
or t& deny 8ft ap,lieaa9R fef a permit , the board shall IMIse its deeisi98 eft tItese 'ae~eps

consider the following :

fl+ sae& mattefS miseEl UlF9Ugb tile 1. The testimony of any person in support of or in
rebuttal opposition to the permit application ';" ;

~ Impaet 2. The impact of the proposed development on the public health , safety, and
weltare as eJijJFessed ~ tile peIiey aR& staRdaFds eI Cllapter 3d &f =IitIe Ad- &I ~ bede eI
Virginia aR& &BY gaideIiBe5 wIHe& may M¥e geeft pr9Hlulgated Ule~aBder J)y tile CaHllRissi9B. ;
and

3. The proposed development~ conformance With standards prescribed in § 28.2-1308 of the
Code of Virginia and guidelines promUlgated pursuant to § 28.2-1301 of the Code of Virginia.

fBt 1# t&e Beaf:d; in appl~:&g tile staadaF8s aB&ve; HBds tIlat tile

B. The board shall grant the permit if all of the following criteria are met:

1. The anticipated public and private benefit of the proposed activity exceeds tile its
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anticipated public and private detriment aH .

2. The proposed development conforms with the standards prescribed in § 28.2-1308 of the
Code of Virginia and guidelines promulgated pursuant to § 28.2-1301 of the Code of Virginia. tBat
tfte

3. The proposed activity W6U'kl does not violate * teBe t& ¥ieIate the purposes and intent of
this ordinance .or Chapter M 13 (§ 28.2-1300 et seq.) of Title i3:l 28.2 of the Code of Virginia
aBEl eI tBis eFElinaRee? tile 8eafEl sIlaH gRmt tile ,eFmit, sabjeet i& aR¥ re8SeRa~le eenElitiea 9f
medifieatien desigReEi t& minimize tlle impaet ef tile aeti'.t.ity eB tile~ e# iIHs : : ; ; ;
(eeuBty, eHy 81= tew&h te preT/ide gelylemmeBml seIViees aae e& tile figINs ef aay~ pefS9R
aBEl te eeRy EM tile pu9Iie~ set leAh i& Clla,tef M ef =ffiIe~ ef die GeEIe eI lfifgiBia
aRtl ift. tftis eFEliaaaee. ~J9tlliBg ill tIHs seetiea sIlaH Be eenstFlleEi as affeetiag lite RgM fH aBY
pefSeD te seek eemjJeasatien 1M 8By iBfuF:y ia faet iaeuReEi By Aim eeea\!se eI die prnpeseEi
aeti\rity .

C. It the board finds that tee astieipated pu9Iie aBf! ,FiNate heReDt IfeIB tile pFepesed
aethtity is exeeesed By tile antieipaled pu9Iie aR& pfhtBte demmeRt eI= tBat tfte "e,ased aetilJity
weuI& ¥ieIate tile JUlppeses aIKl iBteBt ef. CbapteF Y el +HIe~ el tIte Gede e# Virginia &Rd el
tItis 9FdiRanee any of the criteria listed in subsection B of this section are not met , the board
shall deny the permit application wit& IeaYe t& but allow the applicant to resubmit the
application in modified form.

§ ~ 11. The permit shall be in writing, signed by the chairman of the board , and
notarized. A copy of the permit shall be transmitted to the Commissioner.

§ l-h 12. No permit shall be granted without an expiration date ;- aBEl established by the
board ;- ill ~ exeFefse eI its disefeM9n, shaD desigBMe QB expif8B8R dete IeF .eempletieB el
sueJt W9fk s,eeified ift tfie peFmit fFeRl the dete tile~ gftiRted sueIi ,eFmil ~ heaM;
JieWelJef, may; ut*Hl~ QIlplieaBeB tIleFf!feF, gPa&t eseRSieBS . Upon proper application, the
board may extend the permit expiration date.

§ ~ 13. No permit granted by a wetlands board shall affeet in any way affect the
applicable zoning and land use ordinances of this ••... (county, city, or town) or the right of
any person to seek compensation for any injury in fact incurred by him because of the proposed
activity .

Drafting Note: The second paragraph of existing § 62.1·13.5 has been stricken and its
provisions included in proposed § 28.2-1306. Cross-references have been changed to reflect new
section, chapter and title numbers. Definitions have been changed to reflect the changes made in
proposed § 28.2·1300. The final phrase of § 62.1-13.1 is modified so that it is now a duty of
wetlands boards, and appears as new § 9 of the ordinance. In addition, the form and wording of
the ordinance is modified in an effort to conform the ordinance to current drafting practices.

t 38.113.6:1. Re,eaJed ~ Aets~ 9i::

§ 62.113.6. 28.2·1303. Appointment, terms, compensation, etc, of local wetlands boards;
jurisdiction of county wetlands board over wetlands in town.-A. IB, aM feI: &BY Every county,
city , or town Which lias eBaeted eI= enacts a wetlands zoning ordinance pursuant to this chapter
, t&efe shall IJe ereated create a wetlands board, wIHeIi- SItaH eeDSist consisting of five or seven
residents of tfie e8uBty, eHy eI= tew& that jurisdiction appointed by the local governing body eI
tile eeltBty, eHy eF tewR . All board members' terms eI effiEe shall be for five years eae& ,
except that the term of at least one of the original appointments shall IJe made feF sueft teflRS
tIiat ERe teAft ef eRe mem~eF s&aIl elijHre eaeft year expire during each of the succeeding five
years . The chairman of the board shall notify the local governing body at least thirty days m
aST.lftBee ef. prior to the expiration of any member's term e# e#fiee; and shall else promptly
notify the local governing body 'Femp~ly if any vacancy occurs. Sue& ~aeaReies Vacancies shall
be filled by the local governing body without delay upon receipt of such notice. Appointments to
fill vacancies shall be 9ftIy for the unexpired portion of the term. Members may serve
successive terms. A member whose term expires shall continue to serve until his successor is
appointed and qualified. Members of the board shall hold no etIl6 public office in the county or
city eHeeJ)t that ~ may Be memBers ef other than membership on the local planning or
zoning commission, diR!et9FS eI seil aRtI watef eeBServetieB lJeaf6s, eF the local erosion
eemmissieDS commission , eF ef the local board of zoning appeals , or as director of a soil and
water conservation board . A mem~ef w&ese tefm expiFes shaH eeRBeue te sePYe URtiI Bis
saeeesser ~ a,peiBted aRtI qualified. When sue& members of these local commissions or boards
are appointed to a local wetlands board, their terms of appointment shall be coterminous with
their membership on ate leeeI plaBBiBg eF mRiRg eemmissieR, sail aBEl wateJ: eeaseFlr.atieB
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Beards, M Ieeal eresieB eemmissi8Bs M ell ~ Ieeal geaf:6. 9f~ appeals those boards or
commissions .

B. Upon a hearing with at least fifteen days' notice thereof, any board member may be
removed for malfeasance, misfeasance, or nonfeasance in office, or for other just cause, by the
local governing body.

B: C. If a town does not enact a wetlands zoning ordinance within one year H=em tile time
tfte eeumy in wIHeft tile tew& is feuB& eaaets a wetlaB&s~ erdiB88ee of its enactment by
the surrounding county , application for permits to use and develop wetlands feuBEl iB: within the
town shall be made to the county wetlands board.

6:- D. Any county, city , or town which appeiRts creates a local wetlands board pursuant to
this section may compensate the members of the board in accordance with such terms and
conditions as the locality may prescribe.

B; E. Notwithstanding any other provision of this section, the Town of Dumfries in Prince
William County may enact a wetlands zoning ordinance pursuant to the provisions of this
chapter,

Drafting Note: The provisions of new subsection B are taken from existing § 62.1-13.8
(proposed § 28.2-1305). All other changes are revisions in language.

§ 62.113.7. 28.2-1304. Officers, meetings, rules, etc, of wetlands boards; records and
reports.e-The board shall annually elect from its membership a chairman and such otber
officers as it deems necessary wee sIKtII ge:PIe eBeyeeF for terms as sue& 8B& mey saeeeed
teeRlSelves of one year . For the conduct of any hearing and tbe taking of any action, a quorum
shall be not less than three members of a five-member board i M nor less than four members
ot a seven-member board. The board may make, alter t and rescind rules and forms for its
procedures, provided they are consistent with state law and local ordinances &I.~ eeuBiy, eHy
aT. teWIl aae geReFal laws &I Yte C8mmeBwealtB, iRehldiag a.is e8epteF . The board shall keep a
full public record of its proceedings and shall submit a report of Us activities to the local
governing body at least once each year r aBEl a eepy &I its~ t& ~ CemmissieB . The
board shall forward a copy of each report to the Commission.

Drafting Note: No change in the law. All changes are revisions in language.

§ 82.113.8. 28.2·1305. Local governing body to supply meeting space and services for
wetlands board i FelRevaI e#~ mem~er .- :ae gevemiRg Beey e# tile Every county, city ,
or town creating a wetlands board shall supply the board with reasonable meeting space ., Ief
tJie ~ &1 die Bear& and sueIl FeaseB8eIe necessary secretarial, clerical, legal, and consulting
services as may he Reeded &y tIte geaN . The localgoverning body is authoriZed to expend the
aeetreary public funds necessary to comply with the provisions 0/ this section . A&y M&M
~er~ lte remeved IeF malfeasaRee, misfeasaBee * BeBfeasaBee ill eIIiee; eF Ief eaer
jesl" eause; ~ Yte ger,eFfiiBg~ wIlieIl appeimed tim;~ seariag BeI& &fieF at~ HfteeB
~ aeaee:

Drafting Note: The last sentence of existing § 62.1-13.8 is being stricken and placed in
subsection B of proposed § 28.2·1303. The other changes are revisions in language.

Article 3.

Permits and Review.

§ 62.1 13.9 28.2-1306 . Permits required for certain actiVities; issuance of permits by
Commission.e- Ne peFSeft A. It shall be unlawful for any person to conduct any activity which
would require a permit under a wetlands zoning ordinance UBIess Be lias without such a permit
tliereier . Until SHeIl- ame as the county, city , or town in Which a person proposes to conduct
an activity which would require a permit under a wetlands zoning ordinance adopts the wetlands
zoning ordinance , SYeft the person shall apply for a permit directly to the Commission , except
as provided in subsection B C of § 62.113.6 28.2-1303 . If an applicant desires to use or develop
wetlands owned by the Commonwealth, he shall apply for a permit directly to the Commission ,
and in addition to the application fee required by the wetlands zoning ordinance, he shall pay
sueR- those fees and royalties as pFe'/iElee ill .,~ assessed under § 28.2·1206 .

B. Upon notification by any county, city, or town that it has adopted the wetlands zoning
ordinance, the Commission shall immediately forward to that jurisdiction's wetlands board any
pending permit application over which that board would have had jurisdiction if the ordinance
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had been in effect at the time the application was filed. However, if requested by the applicant,
the application shall remain within the Commission's jurisdiction.

e. The Commission shall process saeft applieausR permit applications in accordance with the
provisions of the wetlands zoning ordinance and the Commissioner shall sign such permit;
pFevided, however, fRat the Commission sftaU fta¥e tAe 8llMlerity' t& may designate one or more
hearing officers who may, in lieu of the Commission, conduct public hearings as required ift t
62.1 13.8 under § 28.2-1302 , and thereafter report S\te& their findings and recommendations to
the Commission.

Drafting Note: The second paragraph of existing § 62.1-13.5 has been stricken and its
provisions incorporated in this section as a new subsection B. Cross-references have been
changed. All other changes are revisions in language.

§ 62.113.6:2 28.2·1307 . Administrative procedures.-The Commission may, in conjunction with
local wetlands boards and other affected state and federal agencies, develop administrative
procedures to expedite the processing of applications for permits required under this chapter. 1&
8Bf ease ill Wftie& Whenever an application is received by the Commission for a permit over
which a local board has jurisdiction under a wetlands zoning ordinance, the Commission shall
forward a copy of the application to that board within seven days.

Drafting Note: No change in the law.

§ 62.113.3 28.2-1308 . Standards for use and development of wetlands; utilization of
guidelines.- A. The following standards shall apply to the use and development of wetlands and
shall be considered in the determination of whether ap~lieatieB5 any permit required by this
chapter should be granted or denied:

fl7 1. Wetlands of primary ecological significance shall not be altered so that the ecological
systems in the wetlands are unreasonably disturbed; and

~ 2. Development in Tidewater Virginia, to the maximum extent practical, shall be
concentrated in wetlands of lesser ecological significance, in vegetated wetlands which have been
irreversibly disturbed before July 1, 1972, in nonvegetated wetlands as deseAsed BereiB which
have been irreversibly disturbed prior to January 1, 1983, and in areas of Tidewater Virginia
apm:t H:em tile outside of wetlands.

~ B. The provisions of tee guidelines promulgated by the Commission pursuant "to §
62.113.4 ef ais GetIe 28.2-1301 shall be considered in applying the fefeg9iBg standards listed in
SUbsection A of this section .

Drafting Note: No change in the law. Cross-references have been changed and the section
has been reorganized into two subseettons,

§ 62.113.5:3. Net set auf:. 28.2-1309. -Emergency sand grading activities on nonvegetated
wetlands located on the Atlantic Shoreline of Virginia Beach.-Notwithstanding the provisions of
§ Sit1 13.5 28.2-1302 , sand grading activities are permitted on nonvegetated wetlands located on
the Atlantic Shoreline of the City of Virginia Beach if otherwise permitted by law, and if the
city manager has declared an emergency and has issued a permit for this purpose. Such
activities may be conducted without advance notice and hearing; however, the city manager,
upon .request and after reasonable notice as to time and place, shall hold a hearing to affirm,
modify, amend, or cancel such emergency permit. "Emergency:' as used in this section, means
a sudden and unforeseeable occurrence or condition i eHBef: as te its easel ~ as te its~ of
such disastrous severity or magnitude that governmental action beyond that authorized 6f
eeRtemplateEl by existing law is required because governmental inaction for the period required
to amend the law to meet the exigency would work immediate and irrevocable harm upon the
citizens or a portion of the citizenlj' of the Commonwealth 6f seRle deafly deliRed POffi9B 6f
peftieflS Mlefesf .

Drafting Note: Because this section does not have statewide application, it previously had not
been set out in the Code. ·

§ 62.1 13.19 28.2-1310 . Commissioner ef MariRe Reseafees to review all decisions of wetlands
boards.-The Commissioner shall review all decisions of ~ wetlands geefEl aBEl Reft:fy tIte
CemmissisB eI aRY deeisisft w&ie& Hi Dis epiBieft sB&llkl Be FeYiewed By the CemmissioR boards
and request the Commission to review a decision only when be believes the board failed to
fulfill its responsibilities under the. wetlands zoning ordinance .
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Drafting Note: The new language reflects the practice of the Commissioner under current
law (§ 62.1-13.11).

§ 62.113.11 28.2-1311 . When Commission to review decision of wetlands board.- A. The
Commission shall review a decision of a wetlands board made UBdef: a wetlesds !eIHBg
ereiBaRee when any of the following events occur :

fl7 1. An appeal is taken from SQeft. the decision by the applicant fer a pefIBH or ~ the
county, city, or town where the wetlands are located i 4W •

t3t 2. The Commissioner requests SlleB the review. +Be CemmissieaeF sIlaIl fequest sueIl
reYiew 9RIy wIteft Be reaseBa~ly helieves !&at tBe~ aBEl staRElafds eI tIHs ellftt)tef IleYe Ret
Bee& adeEluately aellie'Jed er tftat aBy guideliRes wlHeIi- may eve hee& pFeRlulgated 8¥ tile
CemmissieB mwe Bet heeD feaseRa~ly aeeemmedated. In order to make sue& a the request, the
Commissioner must shall notify the board aBe tile , applicant, and 1Re county, city , or town
where the wetlands are located within ten days of reeeipt &I ftetiee te tile CemmissieReF &I ae
deeisieB eI tile 8eaF4 receiving notice of the board's decision .

t3:t 3. Twenty-five or more freeholders of property within the county, city, or town in which
the proposed project is located sign and SUbmit a petition to the Commission ; pFeI'Jided, sae&
requesting the review. The petition must iRelude a stMemeBt eI partiealEU'S~ feR& shall
indicate those specific instances wlieFeiR where the petitioners de allege that the board tIi4 Iail
te feIIew tile~ staBd8fds &F guideliBes &I this ellaptef failed to fulfill its responsibilities
under the wetlands zoning ordinance .

f4t WIlefe Ret etllefWise ~fer.r.ided, tile feregeiag B. All requests for review or appeal shall
be made within ten days IFem of the date of iRiBal detemHRaaeB 9y tile geefd; aae pf9!Jidee
tIlat lite the board's decision. The Commission shall bear and decide sue& the review or appeal
within forty-five days afteF aeaee eI suelt of receiving the request for review or notice of appeal
is :-eeei!}ed a . A continuance may be granted by the Commission on a motion of the applicant
4W , the freeholders as specified in suhdh'isieR t37 subsection A of this section , or the county,
city , or town where the wetlands are located.

Drafting Note: The second sentence of SUbdivision 2 of subsection A has been stricken. It
now appears, in modified form, in proposed § 28.2-1310. Existing language referring to the policy
of this chapter has been stricken and replaced with language Which references wetlands boards'
responsibilities. All other changes are revisions in language. .

§ ~.11a.l2 28.2-1312 . Procedure for review ; notice of decision .- ~ A. The
Commissioner shall cause notice of the review or appeal to be given to the board, te the
applicant, l& the county, city, or town Where the wetlands are located, and where applicable, to
the freeholders specified in ;. 6;.1 13.11 tat aM l& tile eeuBty, eHy &F ft)wft wBeFe tile wet:IeBds
Me ;esatee § 28.2-1311 .

~ B. The Commission shall hear the appeal or conduct the review on the record
transmitted by the board to the Commissioner aae sueD- . The Commission may take such
additional evidence as may be necessary to resolve any controversy as to the correctness of the
record. ABd tile The Commission, in its discretion, may also receive such other evidence as the
ends of justice require,

C The Commission shall notify the parties 01 its decision within forty-eight bours of the
appeal or review hearing.

Drafting Note: Subsection C incorporates the provisions of existing § 62.1-13.14, which is
being stricken. The other changes revise language or conform this section to current drafting
practices,

t 62.1 13.14. Netiee ef CemmissieB's deeisieR. Tee CelBmissieB sIlall ftetiIy tee ~&Fties eI its
ddenniRaaeB witIHB teFfy eigftt ftem:s after the appeal &F feJliew.

Drafting Note: This section is being stricken and its provision included in subsection C of
proposed § 28.2-1312.

§ 62.113.13 28.2-1313 . When Commission to modify, remand , or reverse decision of
wetlands board.-The Commission shall modify, remand, or reverse the decision of the wetlands
board if:

Gt 1. II tile deeisieB ef tile The wetlands board will Ret adequ&t:ely aellieve tee~ fHMl
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staaeards eI tIHs elialJter &F wiD Bet reaseBahly aeeeml1lgeate any guieeliBes WIiieft ffta¥ IteYe
geeB prenuilgatee &y tHe CemmissieB llereURser , in reaching its decision, faiJed to fulfiJ} its
responsibilities under the wetlands zoning ordinance ; or

~ 1# tee 2. The substantial rights of the appellant or the applicant have been prejudiced
because the findings, conclusions , or decisions are of the board are:

tat a. In violation of constitutional provisions; er

fBt b. In excess of statutory authority or jurisdiction of the wetlands board; 6F

fet c. Made upon unlawful procedure; 6F

~ d. Affected by other error of law; &F

fet e. Unsupported by the evidence on the record considered as a Whole; or

fit f. Arbitrary, capricious, or an abuse of discretion.

Drafting Note: The fonnat of existing § 62.1-13.13 has been altered to conform it to current
drafting practices. The stricken language in subdivtsion 1 is being replaced with language which
does not refer to the policy of this chapter.

§ 6a.113.14:1 28.2·1314 . Time for issuance of permit.-No permit shall be issued until the
Bme period within which a request for review or an appeal to the Commission may be made
has expired t aB4; H a&¥ SQe& request . If a request for review 9F appeal- is made or an appeal
is noted , no activity for which sueft the permit is required shall be commenced until the
Commission has notified the parties of its determination.

Drafting Note: No change in the law. The changes are revisions in language.

§ 83.113.15 28.2-1315 . Judicial review.- fI.t An appeal from any Commission decision eI ~
GelRlllissieB eeBeemiag 8ft applieatieB I&F Ii peARit graBted &F 8eBieti eireedy By ~
CemmissieB, granting or denying a permit or from any deeisies eI ~ Commission decision on
the review of Of appeal from a board decision &I ~ 8eaf:4 may be taken by the applicant, any
of the freeholders as Bel IeAft ift t 8~.113.11 ~ specified in subsection A of § 28.2·1311 , or hy
the county, city , or town where the wetlands are located as pF9videe ift sutJseeaeB ~ eI tBis
seeMeR . f3t Judicial review shall be ift aee9rdasee wH& pursuant to the provisions of the
Administrative Process Act (§ 9-6.14:1 et seq.).

Drafting Note: No change in the law. A cross-reference has been changed and the language
has been revised. The entire section now appears in one paragraph.

Article 4.

Enforcement and Penalties.

§ 62.113.18. 28.2·1316. Investigations and prosecutions.-The Commission sBaH IlaYe tHe
autlteFUy t& may investigate all projects , whether proposed or ongoing , which alter wetlands.
The Commission sIIaD INwe t:Be~ t& may prosecute all violations of any order, rule, or
regulation of the Commission or of a wetlands board, or violation of any provision of this
chapter. Wetlands boards s&aII BaYe die autBeR!y te may investigate all projects J whether
proposed or ongoing , which alter wetlands located within ~ eity; teWB er~ estahlisliiag
SHeIt wedaBds geaFfI. their jurisdiction. Wetlands boards sIiaU It&Ye die~ t& may prosecute
all violations of aay~ eI SBeIl seaRls, eF- their orders and any violation eI aBf IJrev4sieB of
the wetlands zoning ordinance eeBtaiBee Hl t 63.1 la.5 under which they were establisbed .

Drafting Note: No change in the law. All changes are revisions in language.

§ 82.1 13.16:1. 28.2-1317. RepertiBg, sHe iBSIJeetiess aB6 aetiee t& eemlJJy; Cemmissiee ef
WedElBtIs BeaFEl t& issue step W&Fk 9RIeF 9F resteratieB~ Monitoring, inspections, compliance,
and restoration .-A. With respeet t& permits reqt:lired PHFSt:laBt t& tIlis ellapter, Gllapter * .(.f
63:H- et~ ef Chapter ~ ~ 62.113.21 et seft:t &f this title; tile The Commissioner or BeaM
CllaiFmaB board chairman may require eI ~ pefSeB resIJ9nsiele Ier eanytBg aut tHe prer;isieBS
eI tile permH SHeIl a permittee to implement monitoring and reports as ~ IRaf reporting
procedures they believe are reasonably deem necessary to ensure compliance with the provisions
of the permit and this chapter . WWi respeet l& a&y repertee aetivity Bet aatliemee hy -tIte
afeFemeRB9Bee ellapteFS eI= wit& Fespeet l& tBe vielatiea eI any permH issBe& paFSUaBt tlierete,
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B. The Commissioner or board chairman may require such on-site inspections as m=e aeemea
he believes are reasonably necessary to determine whether the measures required by the permit
are being properly performed, or whether the provisions of tge afeFemeaBeRed ehaptefS this
chapter are being violated. Prior to conducting sueft iBSf'eeBens any inspection , the
Commissioner or board chairman shall provide notice sHD Be prer.tideEl to the resident owner,
occupier , or operator • Saeft resideRt ewReft eeelipier eF epemteF , who shall be given an
opportunity to accompany the site inspector. If it is determined that there is a failure to comply
with the permit, the Commissioner or IkJaM CllaiFHlaa board chairman shall serve notice upon
the~ wIi& is Fespensitde fer eaR'yieg aut tee pr9TJisie85 at the pemHt- permittee at the
address specified ~ Ilim in his permit application or by delivery at the site of the permitted
activities to the person supervising sueIl- those activities and designated in the permit to receive
SBeft the notice. SHeIt The notice shall set f&FtIl describe the measures needed for compliance
and the time within which Slie& these measures shall be completed. Ype& IaiIafe Failure of sue&
the person to comply within the specified period , lie may Be deemed te Be i& is a violation of
this section aBtl tipeD eeR7lieB:eB sBall he sulijeet te tIie peaalties pm70'ided i& tIHs ellapter .

&- C. Upon receipt of a sworn complaint of a substantial violation of this chapter i CBapter +
~ 83:-H et seEt-t ef Chepter y ~ &2.113.21 et seft:t eI tIHs tiOe from the designated
enforcement officer, the Commissioner or Beard QaiFfR8fl board chairman may, in conjunction
with or subsequent to a notice to comply as specified in subsection A B of this section, issue an
order requiring all or part of the activities on the site to be stopped until the specified
corrective measures have been taken. In the case of an activity not authorized &y ae
a#sfemeRB9Red ellapteFS under this chapter or where the alleged permit noncompliance is
causing, or is in imminent danger of causing, significant harm to the subaqueellS betitems,
wetlands 9f' ae eeastal pFimaFY sane fiRes protected by ~ aferemeatieReEl ehapteFS this
chapter , sueIl 8ft the order may be issued without regard to Whether the person has been
issued a notice to comply as speeified ift. pursuant to subsection A B of this section. Otherwise,
sueI!- all the order may be issued only after the permittee has failed to comply with sueIl a the
notice to comply. The order shall be served in the same manner as a notice "to comply, and
shall remain in effect for a period of seven days from the date of service pending application
by the enforcing authority, pemHt- IiekleF er the permittee, resident owner, occupier , or
operator for appropriate relief to the circuit court of the jurisdiction wIlereiB where the violation
was alleged to have occurred. Upon completion of corrective action, the order shall immediately
be lifted. Nothing in this section shall prevent the Commissioner or BeaRl CIlaiAB&ll board
chairman from taking any other action specified in § &;&.1 13.1& 28.2·1316 .

{; D . Upon receipt of a sworn complaint of a substantial violation of this chapter , Cftapter
1- f§- Q.l.-l. et setr.t eF CIlapter ~ ft 8~.1 13.;&1 ~ ~ ef lIHs fHle from a designated
enforcement officer, the Commission or a wetlands board may order that the affected site be
restored to predevelopment conditions if the Commission or board EIeems finds that restoration is
necessary to recover lost resources or to prevent further damage to resources. SueR a& The
order shall specify the restoration necessary and establish a reasonable time for its completion.
Sueft 9Fders The order shall be issued only after a hearing with at least thirty days , notice to
the affected person of the hearing's time, place , and purpose tIlereef , and tRey shall become
effective immediately upon issuance by the Commission or board. The Commission or board
shall require sue& any scientific monitoring pIaBs as it deems plan they' believe necessary to
ensure tIlat sue& pFejeet5 feSUIt i& the successful reestablishment of wetlands , subaqueeus
beUems er eeastal pFimaFY saM 6uBes protected by tI!e afefemeBBeBed ebapfeFS this chapter
and may require that a prepaid contract acceptable to the Commission or board be in effect for
the ~Hljleses purpose of carrying out the scientific monitoring plan. 1& aElElmeR, iH The
Commission or board may also require a reasonable bond or letter of credit in an amount and
with surety and conditions satisfactory to it securing to the Commonwealth compliance with the
conditions set forth in the restoration order. The appropriate court, upon petition by the
Commission or board, sIlaH &aYe autBeFity t& may enforce any such restoration order by
injunction, mandamus , or other appropriate remedy. Failure to complete the required
restoration sBaH eeBStitute is a violation of this chapter.

1* E. The duties of the Commissioner or the Beare CllairmaB pFeseRbed i& board chainnan
under this section may be delegated to their respective designees; however, sue& respeet:i'le these
designees shall not be tItese perseRS wIte are else designated as enforcement officers.

Drafting Note: Existing § 62.1-13.16:1 applies to subaqueous beds, wetlands, and coastal
primary sand dunes. Because proposed Chapter 13 relates only to wetlands, all references to
SUbaqueous beds and coastal primary sand dunes have been deleted. Existing § 62.1-13.16:1, in its
modified form, also appears in proposed §§ 28.2-1212 and 28.2-1417. While this change results in
some duplication, it will be more convenient and less confusing for users of the Code. All other
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changes are revisions in language.

§ 82.1 13.18. 28.2~1318. VielatieB 91 erders, RIles aR4 regalatieRS Violations; penalty .-Any
person who knowingly, intentionally, or negligently &f eeRQRually violates any order, rule , or
regulation of the Commission or of a wetlands board established pursuant to this chapter er
vielates , any provision of this chapter or of a wetlands zoning ordinance enacted pursuant to
this chapter , or any provision of a permit granted ~ a wetlaBSs BeaM er tee CelRmissisB
pursuant to this chapter shaH he is guilty of a Class 1 misdemeanor. Following a conviction,
every day the violation continues sBall Be deemed is a separate offense.

Drafting Note: No change in the law. All changes are revisions in language.

§ 82.1 13.18:1. 28.2-1319. Injunctions.- 1ft addiaeB te aBti Bet:wit:bsteBdiftg tile pr9'Jisiens ef t
62.113.18,~ Upon the petition of the Commission or a wetlands board to the circuit court of
reeere~ jaFisElidi9R iB the Eify 9f: county or city wtlereiB where any act is done or is
threatened te Be 8efte which is unlawful under tBe previsi8BS ef this chapter, the court may
enjoin sue& the unlawful act and may order the pefSOO S& aeHBg BslawfuUy defendant to take
sue& any steps as are necessary to restore, protect , and preserve the wetlands involved. This
remedy shall be exclusive of and in addition to any criminal penalty which may be imposed
under § 28.2~1318.

Drafting Note: No change in the law. All changes are revisions in language.

§ 62.113.18:2. 28.2~1320. Penalties.-A. Without limiting the remedies Which may be obtained
i& under this chapter, any person who violates any provision of this chapter or who violates or
fails, neglects , or refuses to obey any Commission or wetlands board notice, order, rule,
regulation , or permit condition authorized by this chapter shall, upon such finding by an
appropriate circuit court, be assessed a civil penalty not to exceed $25,000 for each day of
violation. Such civil penalties may, at the discretion of the court assessing them, be directed to
be paid into the treasury of the county, city, or town in Which the violation occurred for the
purpose of abating environmental damage to • or f&e Festeraa8B &f restoring wetlands therein, in
such a manner as the court may, by order, direct, except that where the violator is the county,
city, or town itself, or its agent, the court shall direct the penalty to be paid into the state
treasury.

B. Without limiting the remedies which may be obtained i& under this chapter, and with the
consent of any person who has violated any. provision of this chapter or who has violated or
failed, neglected , or refused to obey any Commission or wetlands board order, rule, regulation.
or permit condition authorized by this chapter, the Commission or wetlands board may provide,
in an order issued by the Commission or wetlands board against such person, for the one-time
payment of civil charges for each violation in specific sums, not to exceed $10,000 for each
violation. Civil charges shall be in lieu of any appropriate civil penalty which could be imposed
under subsection A of this section. Civil charges may be in addition to the cost of any
restoration ordered by the Commission or a wetlands board.

Drafting Note: No change in the law.

CHAPTER 14.

COASTAL PRIMARY SAND DUNES AND BEACHES.

CHAPTER DRAFTING NOTE: This chapter is divided into four articles in a format identical
to that utilized in Chapter 13. The first article again contains general provisions, inclUding
definitions and duties of the Marine Resources Commission. The section Which specified the
standards for use or development of coastal primary sand dunes and beaches had been moved
to the article dealing with permits and review procedures. The second article contains the model
ordinance. The form and wording of the ordinance have been modified to conform with current
drafting practices. The policy language regarding the requirement to preserve the coastal
primary sand dunes and beaches While accommodating necessary economic development is set
forth as a duty of the local wetlands board. Section 4 in the model ordinance has been
expanded to clearly set out the specific information required in permit applications submitted in
accordance with this chapter. Existing § 62.1~13.27 provided the Board, by reference, with the
same administrative, appellate and enforcement authorities that had already been granted under
the wetlands ordinance. The cross-referencing between chapters caused considerable confusion.
As a result, the relevant provisions have been set out as new sections which have been tailored
to coastal primary sand dunes and beaches. The duplication is more than offset by the clarity
and ease of use which should result. The third article sets forth permit requirements and the
public interest review procedures to be used by the Marine Resources Commission and local
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wetlands boards. While there are a number of new sections, they are patterned after comparable
sections in the wetlands ordinance as provided by § 62.1-13.27, which is being deleted. The
fourth article sets out enforcement procedures and penalty provisions. As before, while there are
a number of new sections in this article there is no change in the law. The sections merely
reflect authorities and responsibilities already provided by § 62.1-13.27. They are set out here for
clarity and to minimize the necessity for the user to go back and forth between chapters.

Article 1.

General Provisions.

§ 62.1 13.22. 28.2-1400 Definitions.- Fef: the fHIFf)eses ef. A. As used in this chapter, t&e
iellewiag weRIs sBaIl Ba¥e tee meaaiBgs respeeti'lely aseriBeEl te tIlem unless the context
requires a different meaning :

"Beach" means tit the shoreline zone comprised of unconsolidated sandy material upon
which there is a mutual interaction of the forces of erosion, sediment transport and deposition
that extends from the low water line landward to where there is a marked change in either
material composition or physiographic form such as a dune, bluff , or marsh, or W where no
such change can be identified, to the line of woody vegetation (usually the effective limit of
stormwaves), or the nearest impermeable maDmade manmade structure, such as a bulkhead,
revetment , or paved road.

"CemmissieB" meaes the Virgiftia MariRe Reseurees CemmissieB.

"CemRlissieaer" meaBS t&e CemmissieBer at Ute Virginia Marine Reseurees Cemmissien.

"County or city" means the governing body of saM the county or city.

"Coastal primary sand dune" or "dune" means a mound of unconsolidated sandy soil which
is contiguous to mean high water, whose landward and lateral limits are marked by a change in
grade from ten percent or greater to less than ten percent, and upon ~ part at which is
growing as el July l, 1989; 6f gFeWS tBeTeeB sUBsequent tBerete, any ese &f meFe of the
foIlo\\ing species: American beach grass (Ammophilla breviligulata); beach heather (Hudsonia
tometosa); dune bean (Strophostylis ulBbellata ~ J)BludigeBa spp. ); dusty miller (Artemisia
stelleriana); saJtmeadow hay (Spartina patens); seabeach sandwort (Arenaria peploides): sea oats
(Uniola paniculata): sea rocket (Cakile edentula); seaside goldenrod' (Solidago sempervirens); and
short dune grass (Panicum ararum). For purposes of this chapter, "coastal primary sand dune"
or "dune" shall not include any mound of sand, sandy soil , or dredge S&il WIlie& Bas Ileeft spoil
deposited by IB8ft any person for the purpose of tb:e temporary storage el sueB: material fer
later -t!Se •

"Coastal primary sand dune zoning ordinance" means tBat the ordinance set forth in §
~~ 28.2-1403.

"Governmental activity" means any 6f aD of the services provided by the Commonwealth or
a county or city to its citizens for the purpose of maintaining public facilities aBEl sBaH iaelude ,
including but not Be limited to , such services as constructing, repairing and maintaining roads ,
; providing street lights and sewage facilities , ; supplying and treating water , street IigIits ; and
constructing public buildings.

"Wetlands board" or "board" means the board created pursuant to § 28.2-1303.

B. Although separately defined in subsection A of this section, the terms "coastal primary
sand dune," "dune," and "bescn," when used in this chapter, shall be interchangeable.

Drafting Note: The definitions of "Commission" and "Commissioner" are stricken because
these terms are defined in the title-wide definition section (§ 28.2-100). Unnecessary language
has been removed from the definition of "coastal primary sand dune," and the word "soil" has
been changed to "spoil" to correct a typographical error. A new subsection B is being added
which indicates that the terms "coastal primary sand dune:' "dune," and "beach" are
interchangeable. This subsection is a modified version of subsection B of existing § 62.1-13.21.

§ 82.1 13.21. LegislatiTJe deelaratieB; S8ft6. &tiBes aBEl eeaeaes Jlreteetee. A. ~
Cemm9RwealYl at Virgiaia aereBy reeegai2es tRe impertaBee at eeastal primaFY saOO 6tiaes wHft
tBeir URHtae pb:ysiegmpb:ie features wBieIr, Hi tb:eif: Batural~ sePIe as preteeti'le barriers
Hem tRe effeets at Deeding aBEl eresien eaused By eeastal sterms, thereey preteetiBg life aR&
prepeJ1y;~ sueD- &uBes pr9Yiee aft essential searee at Batural saa& repleBisBlBeBt fei: beadles
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aB6 aD iRl~ertaBt Raen=al Ilabitat lEw ooastal lauRa; aoo are impel1aBt ie ibe evefall seetHe aB6
reereaaoaal aftFaear"reaess &f ViFgiBia's ooastal Mea:

18&f)pF8priate develepmeat ea ooastal primary saBEl: 6uBes aIKl t:Jeaelles eaB destroy
vegetaaeR wIHeB stat:Jili2es S\teft leatures, aItef tBe RaQlFaI eeRteur ef ~ sase euues aBEl
beaelles, impede fIleir natBF81 'eFHlaaoB aBe migf8aeB aRtl iBteFfllpt wiRe aBEl~ eUReats
wItieIl- repleRisli lIle saB& supply &J beaelles. sue& aUeratieBS ie eoastal primary saR& EIQBes aM
beaeJles may Iea:El ~ iRereased sllereliBe eresioa, eeastal AeediBg; damage ~ lied stnietures
Reef tile sBeFe; less &J puBIie aRe privaie epe& spaee; less &J wilEUi'e llabUat aBtl iaereasee
ellPeBditBFe eI p9Iie fiIBds:

Tilerefefe, m~ ~ reaseRal:Jly preteet tBe puBIie iRterest, pfemete puBIie BeaItIl; safeiy;
tBe geBeral welfHe eI tBe CemmeBwealt&1,~ pFPl-ate aBEl f)Q9Iie prepeFty H:em eresioB aBEl
Aeediag aB6 preteet wilEllife aM ~ BaMlf81 eB'JirOBfBeat, it is deelaree te ~ tile puBIie peIiey
&f Ote CSlRmeBwealtB wlleRever ,easeRably Reeess&ry ~ pFeseFYe aBEl p,oteet eoasml pFimaFY
S8Bfi 4HBes aB6 t:Jeaelles aae t& preveRt tIleif: ElespeliatieB aBfI ElestnletiSB aBEl \\tlleBever
preetieal t& aeeemlBedate BeeessaFY eeeBemie ElerJelepmeBt ift a maBBer eeBSisteat witIl tile
~MteetieB eI sae& features.

& +Be pre¥i5ieBS &J~ ellapter sIlaIl~ te tile prsteetiea &J eeastal priRl8FY saRti fhtBe9
aBEl beaelles. WlleBecer eeastal primary sase eaees Me refeRee te ift tIlis ellapter S\Ieft
referesees Shall H;e isehule lleaelles.

Drafting Note: This section is being stricken and most of the language has been included
either as a duty ot the Commission in proposed § 28.2-1401, or as a dUty of wetlands boards
under proposed § 28.2-1403. The provisions of subsection B of existing § 62.1-13.21 have been
reworded and included as a new subsection B of proposed § 28.2-1400.

'* 62.1 13.24. GaideliBes. Is 9FdeF te implemeRt tile peIiey set fertIl Hi t 62.113.21 aBEl te
assist eities &BfI. eellBBes ift tile FegulatieB eI eeasial pFiIR8f'Y sase 6uBes; tee CemmissieB sk&H;
~ ae¥iee aae assistaBee Hem the ViFgiBia IBStitute eI MaAse SeieRee, pFelB\llgate guidelise5
wIHeIl set feF$ tile eeBSeijuesees eI Die use ef these 6HBes: IB: develepiBg tItese gaiEleUBes, tile
CemmissieB sIlaD eSBSult wHft aBf affeeted stMe geveFBBleRtal ageBey.

Drafting Note: This section is being stricken and its provisions included as powers and duties
of the Commission under proposed § 28.2-1401.

§ 28.2-1401. Powers and duties of Commission.-A. The Commission may receive gilts, grants,
bequests, and devises of coastal primary sand dunes, beaches, and money which shall be held
for the uses prescribed by the donor, grantor, or testator and in accordance with the provisions
of this chapter.

B. The Commission shall preserve and protect coastal primary sand dunes and beaches and
prevent their despoliation and destruction. Whenever practical, the Commission shall
accommodate necessary economic development in a manner consistent with the protection of
these features. The Commission shall manage any coastal primary sand dunes and beaches it
receives so as to msximlze their ecological value.

C. In order to perform its duties under this section and to assist counties and cities in
regulating coastal primary sand dunes and beaches, the Commission shall, with the advice and
assistance of the Virginia Institute of Marine Science, promulgate guidelines which describe the
consequences of use of these dunes and beaches.

D. In developing guidelines or regulations under this Chapter, the Commission shall consult
with all affected state agencies. Consistent with other legal rights, consideration shall be given to
the importance of coastal primary sand dunes with their unique physiographic features Which, in
their natural state, serve as protective barriers from the effects of flooding and erosion caused
by coastal storms, thereby protecting life and property; provide an essential source of natural
sand replenishment for beaches and an important natural habitat for coastal fauna; and enhance
the scenic and recreational attractiveness of Virginia's coastal area.

Drafting Note: This section combines those provisions of existing §§ 62.1-13.17, 62.1-13.21, and
62.1-13.24 Which prescribe the Commission's powers and duties under the Coastal Primary Sand
Dune Protection Act. Subsection A and the final sentence of subsection B contain the provisions
of existing § 62.1-13.17. The first two sentences of SUbsection B were taken from the policy
language of existing § 62.1-13.21 and rewritten as a duty of the Commission. Subsection C
contains the provisions of existing § 62.1-13.24. Subsection D is taken from existing § 62.1-13.21
and the last sentence of existing § 62.1-13.24.
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§ 62.1 13.28. 28.2-1402. (Ref)ealee eUeetive Ju.Jy l-; 199at Exemptions.-A. Nothing in this
chapter shall affect any project or development (i) for which a valid building permit or final
site plan approval Bas geefl. was issued prior to July 1, 1980; * (ii) which, if no building permit
is required for such project , including a locally approved mining operation, Bas hee& etlieFWise
was commenced prior to July 1, 1980, and certified as exempt by the Commission or appropriate
wetlands board; or (iii) which was approved by the governing body of any county or city
pursuant to any local ordinance whose principal purpose is t& was the review of development in
coastal primary sand dunes prior to July 1, 1980. Nothing in this section sftaII he deemed te
eKelaee excludes from regulation any activity which expands or enlarges .Qf)eft a project already
in existence or under construction.

B. The Virginia Beach Wetlands Board shall make an ongoing determination in the
Sandbridge Beach subdivision of the area bounded on the north by Dam Neck Naval Base, on
the west by sandfiddler Road, and on the south by White cap Lane, to determine which
structures or properties are in clear and imminent danger from erosion and storm damage due
to severe wave action or storm surge. The owners of structures or properties so defined shall
not be prohibited from erecting and maintaining protective bulkheads or other equivalent
structural improvements of a type, size , and configuration approved by the Virginia Beach
Wetlands Board. The Virginia Beach Wetlands Board shall not impose arbitrary or unreasonable
conditions upon its approval of any such bulkhead or other structural improvement but shall
maintain a continuing responsibility to ensure that each bulkhead or structural improvement
constructed under the authority of this section is maintained in a condition which is safe,
structurally sound, and otherwise in conformity with the reasonable conditions imposed by the
Virginia Beach Wetlands Board. At the time the application is submitted, the applicant shall
consent in writing to any SUbsequent construction Which may occur whereby an adjacent
property owner desires to tie in a bulkhead at no additional cost with that bulkhead proposed by
the applicant. Such consent shall be considered a waiver of property line defenses relating to the
bulkhead line.

c. This section shall expire on July 1, 1993.

Drafting Note: No change in the law. The provisions of this section expire on July 1, 1993.

Arlicle 2.

Coastal Primary sand Dune Ordinance and Boards.

§ 62.1 13.28. 28.2-1403. certain counties and cities authorized to adopt coastal primary sand
dune ordinance.-Any of the following counties or cities which adopt a wetlands zoning
ordinance pursuant to § 82.113.6 28.2-1302 may adopt the efdiBsBee e9RtaiBed Ilefei& coastal
primery sand dune zoning ordinance which is set out in this section : the Counties of Accomack,
Lancaster, Mathews, Northampton and Northumberland and the Cities of Hampton, Norfolk, and
Vii"gi~ia Beach. In the event that a locality has not adopted a wetlands zoning ordinance
pursuant to Chapter H ff 82.1 13.1 et sefI:t eI~ 63:-1- 13 (§ 28.2·1300 et seq.) or repeals it i/
already adopted , such locality may adopt or continue to administer the ordinance contained
herein t a9WeTJef, sueD- lee&lity sIlaD Ql)fJeiBt provided the locality appoints a wetlands board
following the procedure specified in § 82.113.8 28.2-1303 . Any county or ci~ which has adopted
the Coastal Primary sand Dune Zoning Ordinance prior to ~ October 1,~ 1992 , shall
amend sueft the ordinance to conform it to the ordinance contained herein by DeeeMIJeF
October 1, J:.989. 1992 . The following ordinance is the only coastal primary sand dune zoning
ordinance under which any board shall operate after October 1, 1992.

Coastal Primary Sand Dune Zoning Ordinance

§ 1. The governing body of ......, acting pursuant to Chapter 3:3 ft 82.113.21 el~ 14 (§
28.2-1400 et seq.) of Title 83:1- 28.2 of the Code of Virginia, leF tile pHflJases eI fHlfilli88 tIie
~ aH staRdaMs set left&. i& sue& ell8ptef, adopts this ordinance regulating the use and
development of coastal primary sand dunes. Whenever coastal primary sand dunes are referred
to in this ordinance, such references shall also include beaches.

§ 2. DefiBia8BS. F&F tBe f)uFiJese ef. As used in this ordinance , unless the context requires a
different meaning :

"Beach" means tit the shoreline zone comprised of unconsolidated sandy material upon
which there is a mutual interaction of the forces of erosion, sediment transport and deposltJon
that extends from the low water line landward to where there is a marked change in eltber
material composition or physiographic form such as a dune, bluff , or marsh, or 00 Where DO
such change can be identified, to the line of woody vegetation (usually the effective limit of
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stormwaves), or the nearest impermeable maR made manmade structure, such as a bulkhead,
revetment , or paved road.

"Coastal primary sand dune" lleFeiB8#teF FefeRed te as or "dune l'shaD mea& means a
mound of unconsolidated sandy soil which is contiguous to mean high water, whose landward
and lateral limits are marked by a change in grade from ten percent or greater to less than ten
percent, and upon aRY J*H=l &f which is growing 9B .JHIy 1, -I-98G; M gF&WS tl!ef'ee8 suhSeElUeRt
OleFete, any eRe &F mere of the following species : American beach grass (Ammophilla
breviligulata); beach heather (Hudsonia tometosa): dune bean (Strophostylis ulBBellate Wf';
p81adigeB8 spp. ); dusty miller (Artemisia stenenana): saltmeadow hay (Spartina patens);
seabeacn sandwort (Arenaria peploides); sea oats (Uniola paniculata); sea rocket (Cakile
edentula): seaside goldenrod (Solidago sempervirens); and short dune grass (Panicum ararum).
For purposes of this ordinance, "coastal primary sand dune" shall not include any mound of
sand, sandy soil , or dredge sea wftie& &as~ spoil deposited by ma& any person for the
purpose of fBe temporary storage eI sueft material IeF latef use .

"Commission" sft&lI mea& means the Virginia Marine Resources Commission.

"Commissioner" sIiell mea& means the Commissioner of the Virginia Marine Resources
Commission.

"County or city" sIiaIl JBeaft means the governing body of SQEIl. the county or city.

"Governmental activity" sIlall mea& means any 8f all of the services provided by the
Commonwealth or a county or city to its citizens for the purpose of maintaining public facilities
8ftd. sbaIl iBelude mtt Bet he , including but not limited to , such services as constructing,
repairing , and maintaining roads ;- ; providing street lights and sewage facilities ; ; supplying
and treating water; meet lights ; and constructing public buildings.

"Wetlands board" or "board" means the board created as 'ferJided feI: i& * 82.113.6
pursuant to § 28.2-1303 of the Code of Virginia.

§ 3. The following uses of and activities e& in dunes are peFIRiUed authorized if otherwise
permitted by law:

A: 1. The construction and maintenance of noncommercial walkways which do not alter the
contour of the coastal primary sand dune;

&- 2. The construction and maintenance of observation platforms which are not an integral
part of any dwelling and Which do not alter the contour of the coastal primary sand dune;

& 3. The planting of beach grasses or other vegetation for the purpose of stabilizing coastal
primary sand dunes;

1* 4. The placement of sand fences or other material on or adjacent to coastal primary sand
dunes for the purpose of stabilizing such features, except that this provision shall not be
interpreted to authorize the placement of any material Which presents a public health or safety
hazard;

£; 5. sand replenishment activities of any private or public concern , provided no sand shall
be removed from any coastal primary sand dune unless authorized by lawfUl permit;

~ 6. The normal maintenance of any groin, jetty, riprap, bulkhead , or other structure
designed to control beach erosion which may abut a coastal primary sand dune;

G; 7. The normal maintenance or repair of IlfesemIy existing roads, highways, railroad beds
, and facilities of the United States, this Commonwealth ; or any of its counties or cities, or
~ of any person ; fiAB.; eer,eFatieB, 9F QQIity , provided no coastal primary sand dunes are
altered;

II:- 8. Outdoor recreational activities, provided tIiat sue& the activities do not alter the natural
contour of the coastal primary sand dune or destroy Hs the vegetation growing thereon;

l: 9. The conservation and research activities of the VirgiRia Menae ResellFees Commission,
Virginia Institute of Marine Science, Department of Game and Inland Fisheries , and other
Felated eesservetiee conservation-related agencies;

.h 10. The construction and maintenance of aids to navigation which are authorized by
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governmental authority;

K: 11. Activities pursuant to any emergency declaration by the governing body of any local
government or the Governor of the Commonwealth or any public health officer for the purposes
of protecting the public health 9¥ and safety; and

b 12. Governmental activity 00 in coastal primary sand dunes owned or leased by the
Commonwealth ef VirgiBia or a political SUbdivision thereof.

§ 4. A. Any person who desires to use or alter any coastal primary sand dune within this
....... (county or city), other than for~ the purpose of conducting the activities specified in §
3 Iiefei& of this ordinance , shall first file an application directly with the wetlands board ift
aeeers&aee wH& , 4 at t &2.1 13.a eI NI:e~ &I YirgiRia or with tbe Commission .

B. Tbe permit application shall include the following: the name and address of the applicant;
a detailed description of the proposed activities and a map, arewn to an appropriate and
uniform scale, showing the area of dunes directly affected, the location of the proposed work
thereon, the area of any proposed fill and excavation, the location, width, depth and length of
any disposal eree; and the location of all existing and proposed structures, sewage collection and
treatment facilities, utility iJJstallations, roadways, and other related appurtenances or facilities,
including those on adjacent uplands; a description of the type of equipment to be used and the
means of equipment access to the activity site; the names and addresses of owners of record of
adjacent land; an estimate of cost; the primary purpose of the project; any secondary purposes
of the project, including further projects; the public benefit to be derived from the proposed
project; a complete description of measures to be taken during and after the alteration to reduce
detrimental offsite effects; the completion date of the proposed work, project, or structure; and
such additional materials and documentation as the wetlands board may require. ~ wetlaB&s
geaF4 may estaelisB a pF-8eessiBg lee ill aeeeTElaaee wH& , 4- ef , 82.113.5 eI iRe beEIe eI
ViFgiBia. He perse& sIlaIl lte Feflt:liPes te file twe separate applieatieBS feJ: permits if ~ prejeet
t& Be t:lBdeRakeB we&kl Telfait=e taM a permit Be fHed. ill aeeefsaBee wit& , 82.113.& as well as
tIHs efdiBaBee. YadeI= St:lE& eiFEamstaRees ~ lee aeeem,aByiag tile a~plieaaea refluired By ,
62.1 13.6 shall aJse Be tile fee fef !lie pu""ese eI Q:is eRliRaBee.

C. A nonrefundable processing fee shall accompany each permit application. The fee shall be
set by the applicable governing body with due regard for the services to be rendered, including
the time, skill, and administrator's expense. No person shall be required to file two separate
applications for permits if the proposed project will require permits under this ordinance and
Chapter 13 (§ 28.2-1300 et seq.) of Title 28.2 of the Code of Virginia. Under those circumstances,
the fee shall be establisbed pursuant to this ordinance.

§ 5. All applications &Btl , maps , and documents t=elaHBg therete submitted shall be open for
public inspection at the office of the recording officer of this (county or city).

§ 6. Not later than sixty days after receipt of sae& a complete application, the wetlands
board shall hold a public hearing on sueft the application. The applicant, tile local governing
body, tIte Commissioner, tIie owner of record of any land adjacent to the coastal primary sand
dunes in question, lmew& elaimaBfs eI wtMef flgBts ift er adjaeeat t& tBe eeastal PARl8FY saee
EkIBes ift lft:lestiea , the Virginia Institute of Marine Science, the Department of Game and Inland
Fisheries, the State Water Control Board, the Department of Transportation f and any
governmental ageaeies agency expressing an interest tBereia in the application shall be notified
By Yte lteaM of the hearing Ity mail . The Board shall mail these notices not less than twenty
days prior to the date set for the hearing. The wetlands board shall also cause notice of sue&
the hearing to be published at least once a week for two weeks prior to such hearing in tile a
newspaper IlaYiBg a of general circulation in this (county or city). The costs of saeIl
publication shall be paid by the applicant.

§ 7. JR. aetiBg 00 asy applieatieB feI: a permit, tile 00MEl sMH gmRt the applieatieR gpeR ~
eegeUrflag A. Approval of a permit application shall require the affirmative vote of three
members of a five-member board or four members of a seven-member board.

B. The chairman of the board, or in his absence the acting chairman, may administer oaths
and compel the attendance of witnesses. Any person may appear and be heard at the public
hearing. Each witness at the hearing may submit a concise written statement of his testimony,
The board shall make a record of the proceeding, which shall include the application, any
written statements of witnesses, a summary of statements of all witnesses, the findings and
decision of the board, and the rationale for the decision.

C. The board shall make its determination within thirty days ffem of the hearing. If the
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board fails to act within sae& that timet the application shall be deemed approved. Within
forty-eight hours of its determination, the board shall notify the applicant and the Commissioner
of saeft. its determination aDd if . If the board lias Ret IBa6e fails to make a determination
within the thirty-day period , it shall promptly notify the applicant and the Commission that
tBffiy Says Bas~ aBEl that the application is deemed approved.

~ BeaM sBaD tmnsmit a eef)Y ef the~ te lite CemmissisReF. D. If the 8pplieaaeR
board's decision_ is reviewed or appealed, theft the board shall transmit the record of its hearing
to the Commissioner. Upon a final determination by the Commission, the record shall be
returned to the board. The record shall be open for public inspection at the office of the
recording officer of this § (county or city).

§ 8. The board may require a reasonable bond or letter of credit in an amount and with
surety and conditions satisfactory to it , securing to the Commonwealth compliance With the
conditions and limitations set forth in the permit. The board mayt after a hearing as provided
Itereift held pursuant to this ordinance , suspend or revoke a permit if tb:e Beare HBds that the
applicant has failed to comply with any of the conditions or limitations set forth in the permit
or has exceeded the scope of the work as set f&RIl. described in the application. The board may,
after a hearing ~ , suspend a permit if the applicant fails to comply with the terms and
conditions set forth in the application.

§ 9. In fulfilling its responsibilities under this ordinance, the board shall preserve and protect
coastal primary sand dunes and beaches and prevent their despoliation and destruction.
However, whenever practical, the board shall accommodate necessary economic development in
a manner consistent with the protection of these features.

§ 9- 10 . A. In malHag its deeisieB deciding Whether to grant, te grant in modified torm, or
te deny QB a"lieatioB fef= a permit, the board shall ease its deeisiea 8ft consider the following
feetefs :

1. SHek- matteFS mise& tIlr9Ugil tile The testimony of any person in support of or in reButtal
opposition to the permit application ~ ;

2. IIBpeet The impact of the proposed development on the public health , safety, and welfare
as eJEPressed By the~ aM staadaFds e# CBaptef~ # S2.1 13.21 et setr.t eI~ Q.l- e# ~
Gede &# 'JiFgiRia aBEl ~ gaideliaes wBieft may BaYe heeD premulg8tea tlleFeURder By tBe
Cemmissiea. ; and .

3. The proposed development's conformance with standards prescribed in § 28.2·1408 of the
Code of Virginia and guidelines promulgated pursuant to § 28.2·1401 of the Code of Virginia.

B. If. t!te IteaM; ift applyiRg ae staRsaFds ageYe; HBds tBai tee The board sball grant the
permit if all of the following criteria are met:

1. The anticipated pubnc and private benefit of the proposed activity exceeds tBe- its
anticipated public and private detriment aBEl tIiat tile .

2. The proposed development conforms with the standards prescribed in § 28.2-1408 of the
Code of Virginia and guidelines promulgated pursuant to § 28.2·1401 of the Code of Virginia.

3. The proposed activity W8Qk:I. does not violate the purposes and intent of this ordinance or
Chapter 3:2- 14 (§ 28.2·1400 et seq.) of Title ~ 28.2 of the Code of Virginia aBtI e# tIHs
ordiRaBee, tile geafil sBaH~ tile peRRitt su~eet te aBY reaseBaBle eoadiaeB 9F m9difieatieB
desigaed t& miaimi2e tBe impaet el tile aetivity 8ft tile aBility e# tftis =::-: (ee1:lBty eF eit¥h te
,Rwide ge¥erBmeatal serviees aBe 8ft tBe rights el aR¥ etItef: peFS8ft aRe te~ aut tile puIHie
~ set feHk. iR Cliapter ~ e#~ i3:-l el tIie Geee e# VirgiBia aM ill ~ erdiBaBee.
Nellliag ift. fRis seetisa sBaIl ee eeBStfUed as affeetiag tb:e flgIN e# any fJeFS9R te see*
esmpeRS8tisa Ief a&y iRjtHy iR met iaeuRed hy ftim heeallSe el tIie pr9pssed aeihcity .

C. If the board finds that tile aaaeipatee puIHie aBEl p,"j7.1&te heBefit fTeRl tile pfepesed
aetiJ.'ity is eKeeeeeEl 9y the aRtieifJatee puIHie aB6 fJrivate detrimeBt er Olat the fJropesed aetivity
wet!kl ¥ieIate tile fJuFf)eses aBd iBteRt e# Chapter ~ el =mIe 62d ef the GOOe el Vir-giaia aBEl: el
tIHs effliftaRee any of the criteria listed in subsection B of this section are not met , the board
shall deny the permit application witIl lea¥e t& but allow the applicant to resubmit the
application in modified form.

§ ~ 11 . The permit shall be in writing, signed by the chairman of the board , and
notarized. A copy of the permit shall be transmitted to the Commissioner.
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§ H- 12 . No permit shall be granted without an expiration date -; aBEl established by the
board ; Hi die e5eFeise ef its diseFetiea, sRaIl designate aB EHc}:JiFatian Gate ~ ealR,letieR ef
Stieft waH speeif-ied ift ~ pemHt fFem tee EIaie ~ 8eaFd gF8Bted sueft peFHlit. +lie Be&£6;
liewever,~ upea~ all,lieaua8 theFef.er,~ eJiteRSi8as . Upon proper application, the
board may extend the permit expiration date.

§ 13. No permit granted by a weUands board shall in any way affect the right of any person
to seek compensation for any injury in fact incurred by him because of the permitted activity.

Drafting Note: Cross-references have been changed to reflect new section, chapter, and title
numbers. The definitions have been placed in alphabetical order and amended to reflect the
changes made in the chapter's definition section (proposed § 28.2-1400). The policy language in
the third paragraph of § 62.1-13.21 has been modified and included in this proposed section as a
duty of the Commission under § 9. Existing § 4 of the model ordinance has been changed to
reflect the specific requirements of permit applications under this chapter, rather than simply
referring to § 4 ot the model wetlands zoning ordinance. In general, the form and wording of
the ordinance has been modified in an effort to conform it with current drafting practices. An
effort was also made to track the form and language of the wetlands zoning ordinance, as
proposed in § 28.2-1302.

, 8:3.113.27. AdmiaistfatieB; a,peals; eRIeFeemeBt. 1ft aalRiaisteABg the ,F8visieBS eI ~
ell&Jlter afNl ift eFdei: t& previae let: alll'ellete review aa& eBIeFeelReBt, tee CeRlIBi5siaa,
CemmissisReF 9F wetlaB6s BeafEl as appFe,riate sliaII; as te the Ceastal PrimaFY 8aBe~
Preteea9a Aet M 8ft aMi_Bee ada,ted ,uFSHaBt thereta, Bear all these fI.u:ties aee
re5psBSibiJiaes aB6 feUew tBese I'FeeedllRS SJleeified ill- ** 62.1 13.7 t:Br9ugIl 62.1 13.19 ill the
same &laRDer aH ea tile same Basis as tHy adRHRister aBEl eafeFee tBe WetIa&d5 Aet 9F a&
erdia8ftee adellted ,UfSU8Bt tIleFete.

Drafting Note: This section, which makes the provisions of existing §§ 62.1-13.7 through
62.1-13.19 (part of the wetlands chapter) applicable to this chapter, is being repealed. According
to MRC, the cross-referencing of duties and responsibilities has caused confusion. Currently, users
of the Code not only have to go back and forth between the Wetlands Protection Act (Chapter
2.1) and the Coastal Primary Sand Dune Protection Act (Chapter 2.2), but they must also
determine which provisions of existing §§ 62.1-13.7 through 62.1-13.19 actually apply under
Chapter 2.2. Consequently, MRC recommends that all provisions relating to the protection of
coastal primary sand dunes and beaches be set out in one area of the Code, and that those
provisions of existing §§ 62.1-13.7 through 62.1-13.19 which are necessary and applicable be
repeated in this chapter. While this will result in a certain amount of duplication, it should
provide users of the Code with a much more convenient and less confusing tool of reference.

§ .28.2-1404. Meetings, quorum, rules, etc., of weUands boards; records and reports.-For the
conduct of any wetlands board hearing and the taking of any action, a quorum shall be not less
than three members of a five-member board nor less than four members of a seven-member
board. The board may make, alter, and rescind rules and forms for its procedures, provided
they are consistent with state law and local ordinances. The board shall keep a full public
record of its proceedings and shall submit a report of its activities to the local governing body
at least once each year. The board shall forward a copy of each report to the Commission.

Drafting Note: Tbis section is patterned after existing § 62.1-13.7 as modified under proposed
§ 28.2-1304. It is new language, but already applies to the Coastal Primary sand Dune Act by
virtue of eXisting § 62.1-13.27. It is being set out to avoid the confusion which existing §
62.1-13.27 now creates.

§ 28.2-1405. Local governing body to supply meeting space and services for wetlands
boarcf.-Every county or city enacting an ordinance pursuant to this chapter shall supply the
board with reasonable meeting space and necessary secretarial, clerical, legal, and consulting
services. The local governing body is authorized to expend the public funds necessary to comply
with the provisions of this section.

Drafting Note: This section is patterned after existing § 62.1..13.8 as modified under proposed
§ 28.2-1305. It is new language, but already applies to the Coastal Primary sand Dune Protection
Act by virtue of existing § 62.1·13.27. It is now being set out to avoid the confusion whicb
existing § 62.1·13.27 has created. It is unnecessary to repeat the last sentence of existing §
62.1-13.8. That sentence, which relates to the removal of board members, now appears in
subsection B of proposed § 28.2-1303..

128



Article 3.

Permits and Review.

§ 62.113.26 28.2-1406 . Permits required for certain activities; issuance of permits by
Commission.- N& pef=S9ft A. It shall be unlawful for any person to conduct any activity which
would require a permit under a coastal primary sand dune zoning ordinance aBIess Be &as
without such a- permit thefefer . Until saeA Bme as the county or city in which a person
proposes to conduct an activity which would require a permit under SYe& the ordinance adopts
sue& the ordinance, such person shall apply for a permit directly to the Commission. Permit
applicants desiring to use or develop dunes or beaches owned by the Commonwealth shall also
apply direcUy to the Commission.

B. The Commission shall process permit applications in accordance with the provisions of the
Coastal Primary Sand Dune Zoning Ordinance and the Commissioner shall sign any permit
granted; howeve~ the Commission may designate one or more hearing officers who may, in lieu
of the Commission, conduct public hearings as required under § 28.2-1403 and thereafter report
their findings and recommendations to the Commission.

Drafting Note: The new sentences have been taken from existing § 62.1-13.9. They are being
included because existing § 62.1-13.27, which makes the provisions of §§ 62.1-13.7 through
62.1-13.19 applicable to this chapter, is being repealed.

§ 28.2-1407. Administrative procedures.-Tbe Commission may, in conjunction with local
wetlands boards and other affected state and federal agencies, develop administrative procedures
to expedite the processing of applications for permits required under this chapter. Whenever an
application is received by the Commission for a permit over which a local board has jurisdiction
under a coastal primary sand dune zoning ordinance, the Commission shall forward a copy of
the application to that board within seven days.

Drafting Note: This is a new section. It is proposed that the Commission be given the same
power to develop procedures for expediting the processing of permit applications under this
chapter as it already has under the Wetlands Protection Act (existing § 62.1-13.5:2/proposed §
28.2-1307).

§ &2.118.23 28.2-1408 . Standards for use of coastal primary sand dunes.-No permanent
alteration of or construction upon any coastal primary sand dune shall take place which would ~

(i) impair the natural functions of the dune as deseriaed lleFeia; , (ii) physically alter the
contour of the dune ~ , or (iii) destroy vegetation growing thereon as deliBeEl ReFeiB unless the
wetlands board r or m its a~seBee the Commission, whichever is applicable, determines that
there will be no significant adverse ecological impact, or that the granting of a permit
llerellBdeF is clearly necessary and consistent with the public interest , considering all material
factors.

Drafting Note: No change in the law.

§ 62.113.26:1. Net set eat: 28.2-1409.- Emergency sand grading activities on sand dunes
located on the Atlantic Shoreline of Virginia Beach.-Notwithstanding the provisions of §
62.113.25 28.2-1403 , sand grading activities are permitted on coastal primary sand dunes located
on the Atlantic Shoreline of the City of Virginia Beach if otherwise permitted by law, and if the
city manager has declared an emergency and has issued a permit for this purpose. Such
activities may be conducted without advance notice and hearing; however. the city manager.
upon request and after reasonable notice as to time and place, shall hold a hearing to affirm.
modify, amend, or cancel such emergency permit. "Emergency," as used in this section, means
a sudden and unforeseeable occurrence, or condition ,~ as te its eRSet 9f as te its~ of
such disastrous severity or magmtude that governmental action beyond that authorized eF
eeBtempleled by existing law is required because governmental inaction for the period required
to amend the law to meet the exigency would work immediate and irrevocable harm upon the
citizens or a portion of the citizenry of the Commonwealth &f satRe eleaFly ddiRed pertiea er
f)erfl9BS tlleFeef .

Drafting Note: Because this section does not have statewide application, it previously had not
been set out in the Code. '

§ 62.113.19 28.2-1410 . Commissioner ef MariRe Researees to review all decisions of wetlands
boards.-The Commissioner shall review all decisions of tge wetlands BeaM aR6- aetHy the
CemmissieB 9f aay Eleeisi9B wftieIi Hi &is 9f)iBieB sBeuki Be reviewed 9y tfte CemmissieB boards
and request the Commission to review a decision only when he believes the board failed to
fulfill its responsibilities under the coastal primary sand dune zoning ordinance .
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Drafting Note: The new language reflects the practice of the Commission under current law
(§ 62.1-13.11). Existing § 62.1-13.11 is applicable to this chapter by virtue of existing § 62.1-13.27,
which is being repealed.

§ 28.2-1411. When Commission to review decision of wetlands board.-A. The Commission
shall review a decision of a wetlands board when any of the following events occur:

1. An appeal is taken from the decision by the applicant or by the county or city where the
dunes are located.

2. The Commissioner requests the review. In order to make tbe request, the Commissioner
snst: notify the board, applicant, and county or city where the dunes are located within ten days
of receiving notice of the board's decision.

3. Twenty-five or more freeholders of property within the county or city in which the
proposed project is located sign and submit a petition to the Commission requesting the review.
The petition shall indicate those specific instances where the petitioners allege that the board
failed to fulfill its responsibilities under the coastal primary sand dune zoning ordinance.

B. All requests for review or appeal shall be made within ten days of the date of board's
decision. The Commission shall hear and decide the review or appeal within lorty-five days of
receiving the request for review or notice of appeal. A continuance may be granted by the
Commission on a motion of the applicant, the freeholders specified in subsection A of this
sectioo, or the county or city where the dunes are located.

Drafting Note: This section is patterned after existing § 62.1-13.11. It is new language, but
already applies to the Coastal Primary sand Dune Protection Act by virtue of existing §
62.1-13.27. It is now being set out to avoid the confusion which existing § 62.1-13.27 has created.

§ 28.2-1412. Procedure for review; notice of decision.-A. The Commissioner shall cause
notice of the review or appeal to be given to the board, the applicant, the county or city where
the dunes are located, and where applicable, to the freeholders specified in § 28.2-1411.

B. The Commission shall hear the appeal or conduct the review on the record transmitted
by the board to the Commissioner. The Commission may take such additional' evidence as may
be necessary to resolve any controversy as to the correctness of tne record. The Commission, in
its discretion, may receive such other evidence as the ends of justice require.

C. The Commission shall notity the parties of its decision within forty-eight hours of the
appeal or review hearing.

Drafting Note: This section is patterned after existing § 62.1-13.12 as modified under
proposed § 28.2-1312. It is new language, but already applies to the Coastal Primary Sand Dune
Protection Act by virtue of existing § 62.1-13.27. It is being set out to avoid the confusion which
existing § 62.1-13.27 now creates. Subsection C incorporates the provisions of existing § 62.1-13.14,
which are also applicable to this chapter by virtue of existing § 62.1-13.27.

§ 28.2-1413. When Commission to modify, remand or reverse decision of wetlands
board.-The Commission shall modify, remand or reverse the decision of the wetlands board if:

1. The wetlands board, in reaching its decision, failed to fulfill its responsibilities under the
coastal primary sand dune zoning ordinance; or

2. The substantial rights of the appellant or the applicant have been prejudiced because the
findings, conclusions, or decisions of the board are:

8. In violation of constitutional provisions;

b. In excess of statutory authority or jurisdiction of the wetlands board;

c. Made upon unlawiul procedure;

d. Affected by other error of law;

e. Unsupported by the evidence on the record considered as a whole; or

f. Arbitrary, capricious, or an abuse of discretion.
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Drafting Note: This section is patterned after existing § 62.1-13.13 as modified under
proposed § 28.2-1313. It is new language, but already applies to the Coastal Primary Sand Dune
Protection Act by virtue of existing § 62.1-13.27. It is being set out to avoid the confusion which
existing § 62.1-13.27 now creates.

§ 28.2-1414. Time for issuance of permit.-No permit shall be issued until the period within
which a request for review or an appeal to the Commission may be made has expired. If a
request for rE!view is made or an appeal is noted, no activity for which the permit is required
shall be commenced until the Commission has notified the parties of its determination.

Drafting Note: This section is patterned after existing § 62.1-13.14:1 as modified under
proposed § 28.2-1314. It is new language, but already applies to the Coastal Primary Sand Dune
Protection Act by virtue of existing § 62.1-13.27. It is being set out to avoid the confusion which
existing § 62.1-13.27 now creates.

§ 28.2-1415. Judicial review.-An appeal from any Commission decision granting or denying a
permit or from any Commission decision on the review of or appeal from a board decision may
be taken by the applicant, any of the freeholders specified in subsection A of § 28.2-1411, or by
the county or city where the dunes or beaches are located. Judicial review shall be pursuant to
the provisions of the Administrative Process Act (§ 9-6.14:1 et seq.).

Drafting Note: This section is patterned after existing § 62.1-13.15 as modified under
proposed § 28.2-1315. It is new language, but already applies to the Coastal Primary Sand Dune
Protection Act by virtue of existing § 62.1-13.27. It is being set out to avoid the confusion Which
existing § 62.1-13.27 now creates.

Article 4.

Enforcement and Penalties.

§ 28.2-1416. Investigations and prosecutiolJS.-The Commission may investigate all projects,
whether proposed or ongoing, which alter dunes or beaches. The Commission may prosecute all
violations of any order, rule, or regulation of the Commission or of a wetlands board, or
violation of any provision of this chapter. Wetlands boards may investigate all projects, whether
proposed or ongoing, which alter dunes or beaches located within their jurisdiction. Wetlands
boards may prosecute all violations of their orders and any violation of any provision of the
coastal primary sand dune zoning ordinance which they administer.

Drafting Note: This section is patterned after existing § 62.1-13.16 as modified under
proposed § 28.2-1316. It is new language, but already applies to the Coastal Primary Sand Dune
Protection Act by virtue of existing § 62.1-13.27. It is being set out to avoid the confusion Which
existing § 62.1-13.27 now creates.

§ 28.2-1417. Monitoring, inspections, compliance, and restoration.-A. The Commissioner or
board chairman may require a permittee to implement monitoring and reporting procedures they
believe are reasonably necessary to ensure compliance with the provisions of the permit and this
chapter.

B. The Commissioner or board chairman may require such on-site inspections as he believes
are reasonably necessBJY to determine whether the measures required by the permit are being
properly performed, or whether the provisions of this chapter are being violated. Prior to
conducting such inspections, the Commissioner or board chairman shall provide notice to the
resident owner, occupier, or operator, Who shall be given an opportunity to accompany the site
inspector. If it is determined that there is a failure to comply with the permit, the Commissioner
or board chairman shall serve notice' upon the permittee at the address specified in his permit
application or by deliveJY at the site of the permitted activities to the person supervising the
activities and designated in the permit to receive the notice. The notice shall describe the
measures needed for compliance and the time within which these measures shall be completed.
Failure of the person to comply within the specified period is a violation of this section.

C. Upon receipt of a sworn complaint of a substantial violation of this chapter from the
designated enforcement officer, the Commissioner or board chairman may, in conjunction with
or subsequent to a notice to comply as specified in subsection B of this section, issue an order
requiring all or part of the activities on the site to be stopped until the specified corrective
measures have been taken. In the case of an activity not authorized under this chapter or where
the alleged permit noncompliance is causing, or is in imminent danger of causing, significant
harm to the coastal primary sand dunes protected by this chapter, the order may be issued
without regard to whether the person has been issued a notice to comply pursuant to subsection
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B of this section. Otherwise, the order may be issued only after the permittee has failed to
comply with the notice to comply. The order shall be served in the same manner as a notice to
comply, and shall remain in effect for a period of seven days from the date of service pending
application by the enforcing authority, permittee, resident owner, occupier, or operator for
appropriate relief to the circuit court of the jurisdiction wherein the violation was alleged to
have occurred. Upon completion of corrective action, the order shall immediately be lilted.
Nothing in thjs section shall prevent the Commissioner or board chairman from taking any other
action specified in § 28.2-1416.

D. Upon receipt of a sworn complaint of a substantial violation 0/ this chapter from a
designated enforcement officer, the Commission or a wetlands board may order that the affected
site be restored to predevelopment conditions if the Commission or board finds that restoration
is necessary to recover lost resources or to prevent further damage to resources. The order shall
specify the restoration necessary and establish a reasonable time for its completion. The order
shall be issued only after a hearing with at least thirty days' notice to the affected person of the
hearing's time, place, and purpose, and Shall become effective immediately upon issuance by the
Commission or board. The Commission or board shall require any scientific monitoring plan they
believe is necessary to ensure the successful reestablishment of coastal primary sand dunes
protected by this chapter and may require that a prepaid contract acceptable to the Commission
or board be in effect for the purpose of carrying out the scientific monitoring plan. The
Commission or board may also require a reasonable bond or letter of credit in an amount and
with surety and conditions satisfactory to it securing to the Commonwealth compliance with the
conditions set forth in the restoration order. The appropriate court, upon petition by the
Commission or board, may enforce any such restoration order by injunction, mandamus, or other
appropriate remedy. Failure to complete the required restoration is a violation of this chapter.

E. The duties of the Commissioner or the board chairman under this section may be
delegated to their respective designees; however, these designees shall not be designated
enforcement officers.

Drafting Note: This section is patterned after existing § 62.1-13.16:1 as modified under
proposed §§ 28.2-1212 and 28.2-1317. It is new language, but already applies to the Coastal
Primary Sand Dune Protection Act because of its specific references to Chapter 2.2 and by
virtue of existing § 62.1-13.27. It is being set out to avoid the contusion which existing §
62.1-13.27 now creates. Existing § 62.1-13.16:1 applies to SUbaqueous beds, wetlands, and coastal
primary sand dunes. Because proposed Chapter 14 relates only to coastal primary sand dunes
and beaches, all references to SUbaqueous beds and wetlands have been deleted.

§ 28.2-1418. Violations; penalty.-Any person who knowingly, intentionally, or negligently
violates any order, rule, or regulation of the Commission or of a wetlands board, any provision
of mis chapter or of a coastal primary sand dune zoning ordinance enacted pursuant to this
chapter, or any provision of a permit granted pursuant to this chapter is guilty of a Qass 1
misdemeanor. Following a conviction, every day the violation continues is a separate offense.

Drafting Note: This section is patterned after existing § 62.1-13.18 as modified under
proposed § 28.2-1318. It is new language, but is already applicable to the Coastal Primary sand
Dune Protection Act by virtue of existing § 62.1-13.27. It is being set out to avoid the confusion
which existing § 62.1-13.27 now creates. .

§ 28.2-1419. lnjunctions.-Upon the petition of the Commission or a wetlands board to the
circuit court of the county or city where any act is done or threatened which is unlawful under
tnis chapter, the court may enjoin the unlawful act and order the defendant to take any steps
necessary to restore, protect, and preserve the dunes or beaches involved. This remedy shall be
exclusive of and in addition to any criminal penalty which may be imposed under § 28.2-1418.

Drafting Note: This section is patterned after existing § 62.1-13.18:1 as modified under
proposed § 28.2-1319. It is new language, but already applies to the Coastal Primary sand Dune
Protective Act by virtue of existing § 62.1-13.27. It is being set out to avoid the confusion which
§ 62.1-13.27 now creates.

§ 62.1 13.27:1. 28.2-1420. Penalties.-A. Without limiting the remedies which may be obtained
ift under this chapter, any person who violates any provision of this chapter or who violates or
fails, neglects , or refuses to obey any Commission or wetlands board notice, order, rule,
regulation , or permit condition authorized by this chapter shall, upon such finding by an
appropriate circuit court, be assessed a civil penalty not to exceed $25,000 for each day of
violation. Such civil penalties may, at the discretion of the court assessing them, be directed to
be paid into the treasury of the county, city, or town in which the violation occurred for the
purpose of abating environmental damage to ;- or ~ FestsFatisR &I wetlaBds restoring dunes or
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beaches therein, in such a manner as the court may, by order, direct, except that where the
violator is the county, city, or town itself, or its agent, the court shall direct the penalty to be
paid into the state treasury.

B. Without limiting the remedies Which may be obtained ift under his chapter, and with the
consent of any person who has violated any provision of this chapter or who has violated or
failed, neglected, refused to obey any Commission or wetlands board order, rule. regulation, or
permit condition authorized by this chapter, the Commission or wetlands board may provide. in
an order issued by the Commission or wetlands board against such person, for the one-time
payment of civil charges for each violation in specific sums, not to exceed $10,000 for each
violation. Civil charges shall be in lieu of any appropriate civil penalty which could be imposed
under subsection A of this section. Civil charges may be in addition to the cost of any
restoration ordered by the Commission or a wetlands board.

Drafting Note: The civil penalties assessable under existing § 62.1-13.27:1 are for improper
conduct relating to the use of dunes or beaches (as opposed to wetlands). Yet, when a court in
its discretion orders that these penalties be paid to the county, city, or town in Which the
violation occurred, the moneys may only be used to abate environmental damage to or restore
"wetlands" in the jurisdiction. So that the actual damage caused by the violation can be
addressed through the use of these penalties, it is proposed that the term uwetlands" be stricken
and replaced with "dunes or beaches."
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Appendixn

COMPARATIVE TABLES

NEW TITLE 28.2

Subtitle I
Chapter 1

§ 28.2-100
28.2-101
28.2-102

28.2-103

28.2-104

28.2-105
28.2-106

28.2-107
28.2-108

OLD TITLE 28.1 and TITLE 62.1

§ 28.1-1
28.1-3
28.1-4
28.1-5
28.1-10
28.1-9
62.1-13.4
28.1-4
28.1-9
28.1-11
28.1-12
28.1-13
28.1 ..23
28.1-12.1
28.1-41
28.1-42
28.1-45.1
28.1-45.2
28.1-46.1
28.1-46.4

"Repealed" means that the section was repealed prior to this title revision. "Deleted"
means that the section is being eliminated by this title revision and there is no
corresponding section in the new title.



NEW TITLE 28.2 OLD TITLE 28.1

Subtitlell
Chapter 2

§ 28.2-200 § 28.1-1
28.1-51
28.1-83
28.1-98
28.1-148

28.2-201 28.1-23
28.1-48
28.1-120.1

28.2-202 28.1-9
28.1-16

28.2-203 28.1-23.1
28.2-204 28.1-23.2
28.2-205 28.1-3~1

28.2-206 28.1-22.1
28.2-207 28.1-22.2
28.2-208 28.1-47.2
28.2-209 28.1-24
28.2-210 28.1-25
28.2-211 28.1-26
28.2-212 28.1-26
28.2-213 28.1-27
28.2-214 28.1-28
28.2-215 28.1-29
28.2-216 28.1-30
28.2-217 28.1-31
28.2-218 28.1 ..32
28.2-219 28.1-33
28.2-220 28.1-34
28.2-221 28.1-35
28.2 ..222 28.1-37
28.2-223 28.1-39
28.2-224 28.1-43
28.2-225 28.1-47

28.1-48
28.1-59
28.1-64

28.2-226 28.1-78
28.1-120
28.1-165
28.1-174

28.2-227 28.1-47.1
28.2-228 28.1-119.1
28.2-229 28.1-21

28.1-47.1
28.1-59
28.1-70

28.2-230 28.1-64
28.2-231 28.1-120

28.1-133



NEWTITLE 28.2 OLD TITLE 28.1

Subtitlell
Chapter 2

§ 28.2-232 § 28.1-36
28.2-233 28.1-73
28.2-234 28.1-48

28.1-74
28.1-76
28.1-119.1
28.1-171
28.1-173.2

28.2-235 28.1-77
28.2-236 28.1-74
28.2-237 28.1-79
28.2-238 28.1-54

28.1-190
28.2-239 28.1-78

Chapter 3

28.2-300 28.1-47
28.2-301 28.1-48
28.2-302 28.1-52.2
28.2-303 28.1-49.1
28.2-304 28.1-50
28.2-305 28.1-51
28.2-306 28.1-51.1
28.2-307 28.1-52
28.2-308 28.1-52
28.2-309 28.1-53
28.2-310 28.1-48
28.2-311 28.1-80
28.2-312 28.1-81
28.2-313 28.1-55

28.1-56
28.2-314 28.1-67
28.2-315 28.1-69.1

28.1-70
28.2-316 28.1-68
28.2-317 28.1-71
28.2-318 28.1-72
28.2-319 28.1-72.1

Chapter 4

28.2-400 28.1-61
28.2-401 28.1-60
28.2-402 28.1-59
28.2-403 28.1-62
28.2-404 28.1-63
28.2-405 28.1-54
28.2-406 Reserved
28.2-407 28.1-64
28.2-408 28.1-58
28.2-409 28.1-59
28.2-410 28.1-65
28.2-411 28.1-65.1



NEW TITLE 28.2 OLD TITLE 28.1

Subtitlen
ChapterS

§ 28.2-500 § 28.1-121
28.2-501 28.1-120

28.1-129
28.2-502 28.1-120

28.1-133
28.2-503 28.1-120
28.2-504 28.1-119
28.2-505 28.1-142
28.2-506 28.1-82

28.1-120
28.2-507 28.1-85
28.2-508 28.1-83
28.2-509 28.1-84
28.2-510 28.1-125

28.1-127
28.2-511 28.1-124
28.2-512 28.1-127
28.2-513 28.1-127
28.2-514 28.1-124
28.2-515 28.1-134
28.2-516 28.1-134
28.2-517 28.1-134
28.2-518 28.1-146
28.2-519 28.1-143
28.2-520 28.1-128.01
28.2-521 28.1-135
28.2-522 28.1-131
28.2-523 28.1-132
28.2-524 28.1-128.1

28.1-128.3
28.1-128.4

28.2-525 28.1-128.2
28.2-526 28.1-136
28.2-527 28.1-137
28.2-528 28.1-137
28.2-529 28.1-138
28.2-530 28.1-139
28.2-531 28.1-139.1
28.2-532 28.1-140
28.2-533 28.1-141
28.2-534 28.1-160
28.2-535 28.1-97
28.2-536 28.1-120
28.2-537 28.1-120
28.2-538 28.1-87
28.2-539 28.1-87
28.2-540 28.1-87
28.2-541 28.1-93
28.2-542 28.1-94

28.1-94.1
28.2-543 28.1-92

28.1-93



NEW TITLE 28.2 OLD TITLE 28.1

Chapter 5

§ 28.2-544 § 28.1-92
28.1-93
28.1-94

28.2-545 28.1-89
28.2-546 28.1-89

28.1-96
28.2-547 28.1-88
28.2-548 28.1-90
28.2-549 28.1-95
28.2-550 28.1-94.1
28.2-551 28.1-100
28.2-552 28.1-100
28.2-553 28.1-101
28.2-554 28.1-101
28.2-555 28.1-101.2
28.2-556 28.1-101.4
28.2-557 28.1-102
28.2-558 28.1-103
28.2-559 28.1-104
28.2-560 28.1-105
28.2-561 28.1-106
28.2-562 28.1-107

Chapter 6

28.2-600 28.1-44
28.1-108

28.2-601 28.1-108
28.2-602 28.1-108
28.2-603 28.1-109(1)
28.2-604 28.1-109(2)
28.2-605 28.1-109(3)
28.2-606 28.1-109(4)
28.2-607 28.1-109(6)
28.2-608 28.1-44

28.1-109(7)
28.2-609 28.1-109(8)
28.2-610 28.1-109(9)
28.2-611 28.1-109(10)
28.2-612 28.1-109(11)
28.2-613 28.1-109(12)
28.2-614 28.1-109(12b)
28.2-615 28.1-109(12c)
28.2-616 28.1-109(13)
28.2-617 28.1-109(14)
28.2-618 28.1-109(15)
28.2-619 28.1-109(16)
28.2-620 28.1-109(17)
28.2-621 28.1-109(18)
28.2-622 28.1-109(19)



NEW TITLE 28.2 OLD TITLE 28.1

Chapter 6

§ 28.2-623 § 28.1-109.1
28.2-624 28.1-111
28.2-625 28.1-112
28.2-626 28.1-113
28.2-627 28.1-114
28.2-628 28.1-115
28.2-629 28.1-116
28.2-630 28.1-118
28.2-631 28.1-110
28.2-632 28.1-162
28.2-633 28.1-44

28.1-118.1
28.2-634 28.1-122
28.2-635 28.1-123
28.2-636 28.1-144
28.2-637 28.1-145
28.2~638 28.1-147
28.2-639 28.1-149
28.2-640 28.1-150
28.2-641 28.1-151
28.2-642 28.1-152
28.2-643 28.1-153
28.2-644 28.1-154
28.2-645 28.1-155
28.2-646 28.1-156
28.2-647 28.1-157
28.2-648 28.1-158
28.2-649 28.1-159
28.2-650 28.1-161

Chapter 7

28.2-700 28.1-165
28.1-165.1
28.1 ..169

28.2-701 28.1-173.3
28.2-702 28.1-165
28.2-703 28.1-165
28.2-704 28.1-172.1
28.2-705 28.1-165
28.2-706 28.1-165.1
28.2-707 28.1-165.1

28.1-166
28.2-708 28.1-167
28.2-709 28.1-170
28.2-710 28.1-173.1
28.2-711 28.1-173.1:1
28.2-712 28.1-173.2
28.2-713 28.1-168



NEW TITLE 28.2 OLD TITLE 28.1

Chapter 8

§ 28.2-800 § 28.1-175.1
28.2--801 28.1-179

28.1-180
28.2-802 28.1-183
28.2-803 28.1-175
28.2-804 28.1-176
28.2-805 28.1-176
28.2-806 28.1-176
28.2-807 28.1-177
28.2-808 28.1-177
28.2-809 28.1-178
28.2-810 28.1-179
28.2-811 28.1-179
28.2 ..812 28.1-179
28.2-813 28.1-179
28.2-814 28.1-179
28.2-815 28.1-179
28.2-816 28.1-179
28.2-817 28.1-179
28.2-818 28.1-179
28.2-819 28.1-179
28.2-820 28.1-179
28.2-821 28.1-181
28.2-822 28.1-36.01
28.2-823 28.1-182
28.2-824 28.1-183.1
28.2-825 28.1-183.2

Chapter 9

28.2-900 28.1-185
28.1-185.1

28.2-901 28.1-185.2
28.2-902 28.1-186
28.2-903 28.1-187
28.2-904 28.1-188.1
28.2-905 28.1-191
28.2-906 28.1-192
28.2-907 28.1-193

Chapter 10

28.2-1000 28.1-202
28.2-1001 28.1-203
28.2-1002 28.1.203.1
28.2-1003 28.1-227
28.2-1004 28.1-227
28.2-1005 28.1-229

Chapter 11

28.2-1100 28.1-195
28.2-1101 28.1-196 .
28.2-1102 28.1-200



NEW TITLE 28.2 TITLE 62.1

Subtitle ill
Chapter 12

§ 28.2~1200 § 62.1-1
28.2-1201 See next page
28.2-1202 62.1-2
28.2-1203 62.1-3
28.2-1204 62.1-3
28.2-1205 62.1-3
28.2-1206 62.1-3
28.2-1207 62.1-3.01

62.1-3.02
28.2-1208 62.1-4
28.2-1209 62.1-3.03
28.2-1210 62.1-194.1:1
28.2-1211 62.1-3.1
28.2-1212 Added
28.2-1213 62.1-9.1

Chapter 13

28.2-1300 62.1-13.2
28.2-1301 62.1-13.1

62.1-13.4
62.1-13.17

28.2-1302 62.1-13.1
62.1-13.5

28.2-1303 62.1-13.6
62.1-13.8

28.2-1304 62.1-13.7
28.2-1305 62.1-13.8
28.2-1306 62.1-13.5

62.1-13.9
28.2-1307 62.1-13.5:2
28.2-1308 62.1-13.3
28.2-1309 62.1-13.5:3
28.2-1310 62.1-13.10

62.1-13.11
28.2-1311 62.1-13.11
28.2-1312 62.1-13.12

62.1-13.14
28.2-1313 62.1-13.13
28.2-1314 62.1-13.14:1
28.2-1315 62.1-13.15
28.2-1316 62.1-13.16
28.2-1317 62.1-13.16:1
28.2-1318 62.1-13.18
28.2-1319 62.1-13.18:1
28.2-1320 62.1-13.18:2



NEW TITLE 28,2 TITLE 62,1

Subtitlem
Chapter 14

§ 28.2-1400 § 62,1-13.21
62,1-13,22

28,2-1401 62.1-13,17
62,1-13,21
62.1-13,24

28.2-1402 62,1-13,28
28,2-1403 62,1-13.21

62,1-13,25
28.2-1404 Added
28.2-1405 Added
28.2-1406 62.1-13.9

62.1-13.26
28.2-1407 Added
28.2-1408 62.1-13.23
28.2-1409 62.1-13.25:1
28.2-1410 Added
28.2-1411 Added
28.2-1412 Added
28.2-1413 Added
28.2-1414 Added
28.2-1415 Added
28.2-1416 Added
28.2-1417 Added
28.2-1418 Added
28.2-1419 Added
28.2-1420 62.1-13.27:1

NEW TlTI.E 28,2 OLD TITLE 41.1

. 28.2-1201 41.1-4.1



New Sections in Title 3.1 &om Old Title 28.1

TITLE 3.1 OLD TITLE 28.1

New Chapter 25.3 Chapter 11

§ 3.1-684.59 § 28.1-230
28.1-231
28.1-237

3.1-684.60 28.1-232
3.1-684.61 28.1-234
3.1-684.62 28.1-235
3.1-684.63 28.1-238
3.1-684.64 28.1-236



COMPARATIVE TABLES

Old Sections in Title 28.1 moved to New Title 28.2

OLD TITLE 28.1

Chapter 1

§ 28.1-1

28.1-2
28.1-2.1
28.1-3
28.1-3.1
28.1-4
28.1-5
28.1-6
28.1-7
28.1-8
28.1-9

28.1-10
28.1-11
28.1-12
28.1-12.1
28.1-13
28.1-14
28.1-15
28.1-16
28.1-17
28.1-18
28.1-19
28.1-20
28.1-21
28.1-22
28.1-22.1
28.1-22.2

Chapter 2

28.1-23
28.1-23.1
28.1-23.2
28.1-24
28.1-25
28.1-26

28.1-27
28.1-28
28.1-29
28.1-30
28.1-31
28.1-32
28.1-33
28.1-34
28.1-35
28.1-36
28.1-36.01

§

NEW TITLE 28.2

28.2-100
28.2-200
Deleted
Deleted
28.2-101
28.2-205
28.2-102
28.2-102
Deleted
Deleted
Deleted
28.2-103
28.2-104
28.2-202
28.2-102
28.2-104
28.2-104
28.2-105
28.2-104
Deleted
Deleted
28.2-202 .
Repealed (1984)
Repealed (1970)
Repealed (1984)
Repealed (1984)
28.2-229
Deleted
28.2-206
28.2-207

28.2-201
28.2-203
28.2-204
28.2-209
28.2-210
28.2-211
28.2-212
28.2-213
28.2-214
28.2-215
28.2-216
28.2-217
28.2-218
28.2-219
28.2-220
28.2-221
28.2-232
28.2-822



QLD TITLE 28.1 NEW TITLE 28.2

Chapter 2.1

§§ 28.1-36.1 through 28.1-36.5 Repealed (1974)

Chapter 2.2

§§ 28.1-36.6 through 28.1-36.12 Repealed (1974)

Chapter 3

§ 28.1-37 § 28.2-222
28.1-38 Repealed (1972)
28.1-39 28.2-223
28.1-40 Deleted
28.1-41 28.2-106
28.1-42 28.2-106
28.1-43 28.2-224
28.1-44 28.2-600

28.2-608
28.2-633

28.1-45 Deleted
28.1-45.1 28.2-106
28.1-45.2 28.2-106
28.1-46 Repealed (1990)

Chapter 3.1

28.1-46.1 28.2-107
28.1-46.2 Deleted
28.1-46.3 Deleted

Chapter 3.2

28.1-46.4 28.2-108

Chapter 4

28.1-47 28.2-225
28.2-229
28.2-300

28.1-47.1 28.2-227
28.2-229

28.1-47.2 28.2-208
28.1-48 28.2-201

28.2-225
28.2-234
28.2-310

28.1-49 Repealed (1970)
28.1-49.1 28.2-303
28.1-50 28.2-200

28.2-304
28.1-51 28.2-200

28.2-305
28.1-51.1 28.2-306
28.1-51.2 Repealed (1976)



OLD TITLE 28.1 NEW TITLE 28,2

Chapt.er4

§ 28.1 ..52 § 28.2-307
28.2-308

28.1-52,1 Expired
28.1-52,2 28,2-302
28.1-53 28.2-309
28.1-54 28.2-238

28.2-405
28.1-55 28.2-313
28.1-56 28.2-313
28.1-57 Repealed (1983)
28.1-57.1 Repealed (1974)
28.1-58 28.2-408
28,1-59 28.2-225

28.2-229
28.2-402
28.2-409

28,1-60 28.2-401
28.1-61 28.2-400
28.1-62 28.2-403
28.1-63 28.2-404
28.1-64 28.2-225

28.2...230
28.2-407

28.1-65 28.2-410
28,1-65,1 28.2-411
28.1-66 Deleted
28.1-67 28.2-314
28.1-68 28.2-316
28.1-69 Repealed (1979)
28.1-69.1 28.2-315
28.1 ..70 28.2-229

28,2-315
28.1..71 28.2-317
28.1-72 28.2..318
28.1..72.1 28.2-319
28.1-73 28.2-233
28.1-74 28.2-233

28.2-234
28.2-236

28.1-75 Repealed (1966)
28.1-76 28.2-234
28.1-77 28.2-235
28.1-78 28.2-226

28.2-239
28.1-79 28.2-237
28.1-80 28.2-311
28.1-81 28.2-312
28,1-81.1 Repealed (1978)



OLD TITLE 28.1 NEW TITLE 28.2

Chapter 5

§ 28.1-82 § 28.2-506
28.1-83 28.2-508
28.1-84 28.2-509
28.1-85 28.2-507
28.1-85.1 Repealed (1985)
28.1-86 Repealed (1966)
28.1-87 28.2-538

28.2-539
28.2-540

28.1-88 28.2-547
28.1-89 28.2-545

28.2-546
28.1-90 28.2-548
28.1-91 Repealed (1970)
28.1-92 28.2-543

28.2-544
28.1-93 28.2-541

28.2-543
28.2-544

28.1-94 28.2-542
28.2-544

28.1-94.1 28.2-542
28.2-550

28.1-95 28.2-549
28.1-96 28.2-546
28.1-97 28.2-535
28.1-98 28.2-200

28.2-535
28.1-99 Deleted
28.1-100 28.2-551

28.2-552
28.1-101 28.2-553

28.2 ..554
28.1-101.1 Repealed (1964)
28.1-101.2 28.2-555
28.1-101.3 Deleted
28.1-101.4 28.2-556
28.1-102 28.2-557
28.1-103 28.2-558
28.1-104 28.2-559
28.1-105 28.2-560
28.1-106 28.2-561
28.1-107 28.2-562
28.1-108 28.2-600

28.2-601
28.2-602

28.1-109 §§ 28.2-603 through 28.2-622
28.1-109.1 28.2-623
28.1-110 28.2-631
28.1-111 28.2-624
28.1-112 28.2-625
28.1-113 28.2-626
28.1-114 28.2-627



OLD TITLE 28.1 NEW TITLE 28.2

Chapter 5

§ 28.1-115 § 28.2-628
28.1-116 28.2-629
28.1-117 Repealed (1975)
28.1-118 28.2-630
28.1-118.1 28.2-633
28.1-119 28.2-504
28.1-119.1 28.2-228

28.2-234
28.1-120 28.2-226

28.2-231
28.2-501
28.2-502
28.2-503
28.2-506
28.2-536
28.2-537

28.1-120.1 28.2-201
28.1-121 28.2-500
28.1-122 28.2-634
28.1-123 28.2-635
28.1-124 28.2-511

28.2-514
28.1-125 28.2-510
28.1-126 Repealed (1985)
28.1-127 28.2-510

28.2-512
28.2-513

28.1-128 Deleted
28.1-128.01 28.2-520
28.1-128.1 28.2-524
28.1-128.2 28.2-525
28.1-128.3 28.2-524
28.1-128.4 28.2-524
28.1-129 28.2-501
28.1-130 Deleted
28.1-131 28.2-522
28.1-132 28.2-523
28.1-133 28.2-231

28.2-502
28.1-134 28.2-515

28.2-516
28.2-517

28.1-135 28.2-521
28.1-136 28.2-526
28.1-137 28.2-527

28.2-528
28.1-138 28.2-529
28.1-139 28.2-530
28.1-139.1 28.2-531
28.1-140 28.2-532
28.1-141 28.2-533
28.1-142 28.2-505
28.1-143 28.2-519



OLD TITLE 28.1 NEW TITLE 28.2

Chapter 5

§ 28.1-144 § 28.2-636
28.1-144.1- Deleted
28.1-145 28.2-637
28.1-146 28.2-518
28.1-147 28.2-638
28.1-148 28.2-200
28.1-149 28.2-639
28.1-150 28.2-640
28.1-151 28.2-641
28.1-152 28.2-642
28.1-153 28.2-643
28.1-154 28.2-644
28.1-155 28.2-645
28.1-156 28.2-646
28.1-157 28.2-647
28.1-158 28.2-648
28.1-159 28.2-649
28.1-160 28.2-534
28.1-161 28.2-650
28.1-162 28.2-632
28.1-163 Deleted
28.1-164 Reserved

Chapter 6

28.1-165 28.2-226
28.2-700
28.2-702
28.2-703
28.2-705

28.1-165.1 28.2-700
28.2-706
28.2-707

28.1-166 28.2-707
28.1-167 28.2-708
28.1-168 28.2-713
28.1-169 28.2-700
28.1-170 28.2-709
28.1-171 28.2-234
28.1-172 Repealed (1988)
28.1-172.1 28.2-704
28.1-173 Repealed (1990)
28.1-173.1 28.2-710
28.1-173.1:1 28.2-711
28.1-173.2 28.2-234

28.2-712
28.1-173.3 28.2-700
28.1-174 28.2-226



OLD TITLE 28.1 NEW TITLE 28.2

Cbapter7

§ 28.1-175 § 28.2-803
28.1-175.1 28.2-800
28.1-176 28.2-804

28.2-805
28.2-806

28.1-177 28.2-807
28.2-808

28.1-178 28.2-809
28.1-179 28.2-801

§§ 28.2-810 through 28.2-820
28.1-180 28.2-801
28.1-181 28.2-821
28.1-182 28.2-823
28.1-183 28.2-802
28.1-183.1 28.2-824
28.1-183.2 28.2-825

ChapterS

28.1-184 Deleted
28.1-185 28.2-900
28.1-185.1 28.2-900
28.1-185.2 28.2-901
28.1-186 28.2-902
28.1-187 28.2-903
28.1-188 Repealed (1983)
28.1-188.1 28.2-904
28.1-189 Repealed (1970)
28.1-190 28.2-238
28.1-191 28.2-905
28.1-192 28.2-906
28.1-193 28.2-907
28.1-194 Deleted

Chapter 9

28.1-195 28.2-1100
28.1-196 28.2-1101
28.1-197 Repealed (1979)
28.1-197.1 Repealed (1984)
28.1-198 Expired
28.1-199 Repealed (1984)
28.1-200 28.2-1102
28.1-201 Reserved

Chapter 10

28.1-202 28.2-1000
28.1-203 28.1-1001
28.1-203.1 28.2-1002

§§ 28.1-204 through 28.1-226 Repealed (1966)
28.1-227 28.2-1003
28.1-228 28.2-1004
28.1-229 28.2-1005



Old Sections in Title 28.1 moved to Title 3.1

ULD TITLE 28.1

Chapter 11

§ 28.1-230
28.1-231
28.1-232
28.1-233
28.1-234
28.1-235
28.1-236
28.1-237
28.1-238
28.1-239

TITLE 3.1

§ 3.1-684.59
3.1-684.59
3.1-684.60
3.1-684.63
3.1-684.61
3.1-684.62
3.1-684.64
3.1-684.59
3.1-684.63
3.1-684.63



TITLE 62.1

Chapter 1

§ 62.1-1
62.1-2
62.1-3

62.1-3.01
62.1-3.02
62.1-3.03
62.1-3.1
62.1-4
62.1-5

-'-.$62.1..9.1

Chapter 2.1

62.1-13.1

62.1-13.2
62.1-13.2:1
62.1-13.3
62.1-13.4

62.1-13.4:1
62.1-13.5

62.1-13.5:1
62.1-13.5:2
62.1-13.5:3
'62.1-13.6
62.1-13.7
62.1-13.8

62.1-13.9
62.1-13.10
62.1-13.11
62.1-13.12
62.1-13.13
62.1-13.14
62.1-13.14:1
62.1-13.15
62.1-13.16
62.1-13.16:1
62.1-13.17
62.1-13.18
62.1-13.18:1
62.1-13.18:2
62.1-13.19
62.1-13.20

SectiODS in Title 62.1 moved to New Title 28.2

NEW TITLE 28.2

§ 28.2-1200
28.2-1202
28.2-1203
28.2-1204
28.2-1205
28.2-1206
28.2-1207
28.2-1207
28.2-1209
28.2-1211
28.2-1208
Repealed (1987)
28.2-1213

28.2-1301
28.2-1302
28.2-1300
Repealed (1974)
28.2-1308
28.2-103
28.2-1301 .
Repealed (1974)
28.2-1302
28.2-1306
Repealed (1974)
28.2-1307
28.2-1309
28.2-1303
28.2-1304
28.2-1303
28.2-1305
28.2-1306
28.2-1310
28.2-1311
28.2-1312
28.2-1313
28.2-1312
28.2-1314
28.2-1315
28.2-1316
28.2-1317
28.2-1301
28.2-1318
28.2-1319

. 28.2-1320
Deleted
Deleted



TITLE 62.1 NEW TITLE 28,2

Chapter 2.2

§ 62,1-13,21 § 28,2-1400
28.2-1401
28,2-1403

62.1-13,22 28,2-1400
62,1-13,23 28.2-1408
62.1-13,24 28,2-1401
62.1-13,25 28.2-1403
62.1-13,25:1 28.2-1409
62,1-13.26 28.2-1406
62,1-13,27 Deleted
62.1-13,27:1 28,2-1420
62.1-13,28 28.2-1402
62,1-194.1:1 28.2-1210

Old Section in Title 41 moved to New Title 28.2

TITLE 41.1-1

41.1-4.1

NEW TITLE 28,2

28.2-1201


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



