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Re, of the
Viiginia(%Commission
: on
The Recodification of Title 28.1 of the Code of Virginia
to
The Governor and the General Assembly of Virginia

Richmond, Virginia
January, 1992

TO: The Governor
and
The General Assembly of Virginia

Senate Joint Resolution No. 17 of the 1990 Acts of Assembly directed the
Virginia Code Commission to study Title 28.1 of the Code of Virginia and
report its findings in the form of a recodification of the title to the Governor
and the General Assembly. Due to the number of amendments and changes
which have been made in Title 28.1 since the previous recodification in 1962,
the need arose to (i) organize the laws in a more logical manner, (ii) delete
obsolete provisions, and (iii) improve the structure and clarity of the tidal

fishery and habitat laws.

In accordance with the mandate, the study has been completed. The
result is a recodification of Title 28.1 into a new Title 28.2 which reflects the
consolidation of the fishery (Title 28.1) and habitat (Title 62.1) management
functions of the Marine Resources Commission. The Code Commission has
divided Title 28.2 into three subtitles. The first subtitle includes the general
provisions relating to the administration of the agency. Subtitle II contains
definitions, powers and duties covering those subjects which specifically apply
to the management and regulation of the tidal fisheries. A new chapter has
been created within this subtitle which captures the general requirements
which apply to all the fisheries including terms and conditions of licensing,
exemptions, duration of the licensing year, and tagging and marking
requirements. More specific licensing requirements are retained in individual
chapters for finfish, menhaden, oysters, clams, and crabs. Each of these
chapters is organized in a manner which presents (i) the application process,
(ii) the specific gear license requirements and fees, and (iii) the harvesting
restrictions. The Code Commission also has reviewed the various penalties
imposed for violation of the tidal fishery laws and in several instances has
changed or modified the penalty to reflect the seriousness of the offense (i.e.,
its impact on the fishery). Subtitle III incorporates those statutes previously
found in Title 62.1 relating to the Marine Resources Commission’s
responsibility for management of such habitats as state-owned submerged
lands, tidal wetlands, and coastal primary sand dunes.



The Code Commission has rewritten and combined sections or parts of
sections to clarify provisions and to eliminate archaic, obsolete or redundant
language. Drafting notes highlighting significant changes or reorganization
appear throughout this report, some preceding chapters where significant
revisions were made and others following key sections in the Title 28.2 draft.

The outline of ]froposed Title 28.2 and the revision of Title 28.1 of the
Code of Virginia follow this text as Appendix I. Appendix II contains tables
that cross-reference the sections of Title 28.1 with equivalent sections in
proposed Title 28.2 and vice versa.

The members of the Code Commission appreciate the time and effort of
those who participated in this study, especially the staffs of the Virginia
Marine Resources Commission and the State Health Department’s Division of

Shellfish Sanitation.

The Virginia Code Commission recommends that the General Assembly
enact legislation at the 1992 Session to effectuate this revision.

Respectfully submitted,

Dudley J. Emick, Jr., Chairman
Samuel J. Glasscock, Vice Chairman
Russell M. Carneal

Joseph V. Gartlan

John Wingo Knowles

Gail Starling Marshall

E. M. Miller, Jr.

Theodore V. Morrison, Jr.

William F. Parkerson, Jr.

A. L. Philpott



APPENDIX I

PROPOSED ORGANIZATION OF
TITLE 28.2
FISHERIES AND HABITAT OF THE TIDAL WATERS.

Subtitle I

Chapter 1 - Administration.

Article 1 - Commission; Commissioner.
Article 2 - Support Activities.

Subtitle II
Tidal Fisheries.

Chapter 2 - General Provisions.

Article 1 - Powers and Duties.

Article 2 - Fishery Regulations.

Article 3 - Proceedings and Actions.

Article 4 - Officers, Agents and Districts.

Article 5 - Licensing Generally.

Article 6 - Marking of Boats, Nets and Other Devices.

Chapter 3 - Finfish.
Article 1 - Licenses. :
Article 2 - Taking of Fish, Net and Device Restrictions.
Article 3 - Restrictions on Trawling.

Chapter 4 - Use of Purse Nets for Taking Menhaden.

Article 1 - Licenses.
Article 2 - Area and Seasonal Restrictions.

Chapter § - Oysters and Clams.
Article | - Licenses.
Article 2 - Fishing for Oysters and Clams; Device Restrictions.
Article 3 - Oyster Records and Taxes.
Article 4 - Surveys and Resurveys.
Chapter 6 - Planting Grounds.
Article 1 - Riparian Oyster-Planting Grounds.
Article 2 - General Oyster-Planting Grounds.
Article 3 - Assignment, Transfer, Condemnation; Other Grounds.
Article 4 - Restrictions.
Chapter 7 - Crabs.
Article 1 - General Provisions.
Article 2 - Licenses.
Article 3 - Restrictions on Harvesting Crabs.
Chapter 8 - Health and Sanitation Provisions.

Article 1 - General Provisions.
Article 2 - Control of Crustacea, Finfish and Shellfish; Violations and Penalties.

Chapter 9 - Enforcement of Subtitle II; Jurisdiction.



Chapter 10 - Compacts and Joint Laws with other States.

Article 1 - Atlantic States Marine Fisheries Compact.
Article 2 - Potomac River Compact; Related Laws,

Chapter 11 - Virginia Institute of Marine Science.

Subtitle III
Habitat.

Chapter 12 - Submerged Lands.

Article 1 - Ownership and Uses of Submerged Lands.
Article 2 - Enforcement and Penalties.

Chapter 13 - Wetlands.

Articte 1 - General Provisions.

Article 2 - Wetlands Zoning Ordinance and Wetlands Boards.
Article 3 - Permits and Review.

Article 4 - Enforcement and Penalties.

Chapter 14 - Coastal Primary Sand Dunes and Beaches.

Article 1 - General Provisions.

Article 2 - Coastal Primary Sand Dune Ordinance and Boards.
Article 3 - Permits and Review.

Article 4 - Enforcement and Penalties.



CURRENT ORGANIZATION OF
TITLE 28.1.
FISH, OYSTERS, SHELLFISH AND OTHER MARINE LIFE.

Chapter 1 - Marine Resources Commission and Commissioner of Marine Resources.
(§§ 28.1-1 through 28.1-22.2)

Chapter 2 - Proceedings, Actions and Regulations of Commission.
(§§ 28.1-23 through 28.1-36.01)

Chapter 3 - Inspection Districts; Inspectors, etc.; Police Fleet.
(§§ 28.1-37 through 28.1-45.2)

Chapter 3.1 - Radio Navigation and Marine Patrol Dispatch Systems.
(§§ 28.1-46.1 through 28.1-46.3)

Chapter 3.2 - Marine Patrols Fund.
(§ 28.1-46.4)

Chapter 4 - Fish and Fishing Generally.
(§$ 28.1-47 through 28.1-81)

Article 1 - Food Fish.
(§§ 28.1-47 through 28.1-56)
Article 2 - Fish for Manufacture Into Fish Meal, 0Qil, etc.
(8§ 28.1-58 through 28.1-66)
Article 3 - Trolls, Trawl Nets and Drag Nets.
(§§ 28.1-67 through 28.1-72.1)
Article 4 - Marking of Boats, Nets and Other Devices; Restrictions in Certain Waters,

(§§ 28.1-73 through 28.1-81)

Chapter 5 - Oysters, Clams and Other Bivalves.
(§§ 28.1-82 through 28.1-164)

Article 1 - Taking Oysters Generally.
(8§ 28.1-82 through 28.1-85)
Article 2 - QOyster Records and Taxes.
(§§ 28.1-87 through 28.1-95)
Article 3 - Carrying Oysters From State or Certain Grounds.
(8§ 28.1-96 through 28.1-99)
Article 4 - Surveys and Resurveys.
(§§ 28.1-100 through 28.1-107)
Article 5 - Oyster-Planting Ground.
(§§ 28.1-108 through 28.1-118.1)
Article 6 - License Taxes Generally for Taking, Processing and Buying Bivalves.
(§§ 28.1-119 through 28.1-120.1).
Article 7 - Nonresidents Generally.
($§ 28.1-121 through 28.1-123)
Article 8 - Culling Oysters.
(§§ 28.1-124 through 28.1-127)
Article 9 - Dredging or Scraping.
(§§ 28.1-128 through 28.1-135)
Article 10 - Miscellaneous Provisions.
(§§ 28.1-136 through 28.1-142) .
Article 11 - Miscellaneous Provisions as to Particular Waters or Localities.
(§§ 28.1-143 through 28.1-159)
Article 12 - Clams and Scallops.
(§§ 28.1-160 through 28.1-164)

Chapter 6 - Crabs.
(§§ 28.1-165 through 28.1-174)

Chapter 7 - Health Provisions.
(§§ 28.1-175 through 28.1-183.2)



Chapter 8 - Enforcement of Title; Jurisdiction.
(§§ 28.1-184 through 28.1-194)

Chapter 9 - Virginia Institute of Marine Science.

(§§ 28.1-195 through 28.1-201)

Chapter 10 - Compacts and Joint Laws With Other States.
(§§ 28.1-202 through 28.1-229)

Article 1 - Compacts.
(§§ 28.1-202 through 28.1-203.1)
Article 2 - Potomac River Statutes.
(§§ 28.1-227 through 28.1-229)

Chapter 11 - Virginia Marine Products Board.
(§§ 28.1-230 through 28.1-239)

CURRENT ORGANIZATION OF CHAPTERS RELATING
TO VMRC UNDER
TITLE 62.1.
WATERS OF THE STATE, PORTS AND HARBORS.
Chapter 1 - Watercourses Generally.

(§§ 62.1-1 through 62.1-8.1)
Note - Only §§ 62.1-1 through 62.1-4 and § 62.1-9.1 relate to VMRC’s Responsibilities.

Chapter 2.1 - Wetlands.
§§ 62.1-13.1 through 62.1-13.20)
2.2 -

(
Chapter 2.2 - Coastal Primary Sand Dune Protection Act.
(§§ 62.1-13.21 through 62.1-13.28)



TITLE 28.2.
Fisheries and Habitat of the Tidal Waters.
Subtitle L
" General Provisions Relating to Marine Resources Commission.
CHAPTER 1.
ADMINISTRATION.

CHAPTER DRAFTING NOTE: This chapter, which constitutes Subtitle I, delineates the
general administrative and enforcement responsibilities of the Marine Resources Commission
over the tidal fisheries of Title 28.1 and the habitat programs of Title 62.1 (submerged lands,
tidal wetlands, and coastal primary sand dunes). The general powers and duties of the
Commission and the Commissioner are clarified and obsolete procedures or duplicative language
is removed. The various support functions such as the Marine Patrol, the Marine Patrol Fund
and operation of the radio dispatch system have been included in the chapter.

Article 1.
Commission;, Commissioner.

§ 2811 28.2-100. Definitions.—As used in this title , unless the context requires a different
meaning :

“Commission” shall be taken to mean means the £ Marine Resources Commission. =
“Commissioner” shell be taken to mean means the £ Commissioner of Marine Resources. <

“Fish” ; or “marine fish” “fishes;” er “shellfich" shall be construed to inelude Pporpeise;
MMMWMWMWMMaHM
seafoed means those finfish speczes which spend a major portion of their lives in marine or
estuarine waters. Sunfish, crappies, and carp are not considered to be marine fish.

“Fishing” , er“fisheries” or “fo fish” shall be construed to inelude means all operations
involved in using; sedtimg; (i) taking, or catching, (ii) using, setting or operating apparatus
employed in Kkilling, taking or catching the sarae , or in (iii) transporting amd or preparing the
same for market marine fish, shellfish, and marine organisms .

“Habital” means those state-owned bottomlands, tidal wetlands and coastal primary sand
dunes which are subject to regulation under Subtitle III of this title.

“Marine fish;~ “shellfish” and “organisms” shall be these species which sperd the major
portion of their lives in marine or estuarine waters (shad; herring; alewives and striped bass eF
roekfish are censidered to be marine fish: sunfishes; crappies; eatfish and carp are aeb-

“Marine organisms” means those species other than marine finfish or marine shelifish which
inhabit marine or estuarine waters. Terrapin and marine mammals are considered to be marine

organismes.

“Marine shellfish” or “shellfish” means such species of mollusca as oysters and clams, and
such species of crustacea as crabs.

“Officer” means a member of the Virginia Marine Patrol.

“Resident” shall be any persen whe has actually resided ip Virgipia for twelve months or a
bistate ageney created under a compact to which Virginia is a party; provided; however; that the
powers and duties of the Potomae River IKisheries Commission shall net be expanded hereby and
sueh Commission shall have only these powers and duties set forth in the Potomae River

compaet of 1558;
“Sheoals” shall be taken to mean water of less than four feet in depth at mean low water

“Territorial sea” means the waters within the belt, three nautical miles wide, that is adjacent
to Virginia’s coast and seaward of the mean low water mark.



“Tidewater Virginia” means the following counties: Accomack, Arlington, Caroline, Charles
City, Chesterfield, Essex, Fairfax, Gloucester, Hanover, Henrico, Isle of Wight, James City, King
and Queen, King George, King William, Lancaster, Mathews, Middlesex, New Kent, Northampton,
Northumberland, Prince George, Prince William, Richmond, Spotsylvania, Stafford, Surry,
Westmoreland, and York; and the Cities of Alexandria, Chesapeake, Colonial Heights, Fairfax,
Falls Church, Fredericksburg, Hampton, Hopewell, Newport News, Norfolk, Petersburg, Poquoson,
Portsmouth, Rictrmond, Suffolk, Virginia Beach, and Williamsburg.

Drafting Note: The definitions of “marine fish,” “marine organisms,” and “marine shellfish”
are new. They are currently combined under existing § 28.1-1 but are proposed as separate
definitions under § 28.2-100. “Scallops” are no longer included in the definition of ‘“marine
shellfish” since they are extinct in Virginia waters. The definition of “habitat” is new. The three
current habitat programs managed by MRC under Title 62.1 are proposed to be relocated in
Title 28.2. The definition of “officer” will standardize the numerous references to officials with
full police powers. Currently, such individuals are referred to as inspectors, oyster inspectors,
police boat captains, deputy inspectors, deputies, and oyster police. The terms ‘“resident” and
“shoals” are stricken and moved to proposed § 28.2-200. The definition of “territorial sea” is
patterned after the federal definition in 33 CFR 2.05-5(a). The definition of “Tidewater Virginia”
is taken from existing § 62.1-13.2 rather than § 28.1-2 since the latter is obsolete.

§ 2812 What constitutes “Tidewater Virginin’—Tidewater Virginia; as used in this title; is
i counties: Accomaek; Caroline; i

. Drafting Note: Existing § 28.1-2 is repealed because it is obsolete. The current definition of
Tidewater Virginia in § 62.1-13.2 has been used in proposed § 28.2-100.

§%mamﬁmm&mammam
i Commission—The

wdmeﬁmmwmmmwwmmpWMWiam
Commission of Kisheries op June 28; 1068; are transferred to the Marine Resources Commission-

Drafting Note: § 28.1-2.1 is repealed since no references to the Commission of Fisheries
remain in the Code and all property has been transferred to the MRC.

§ 2813 28.2-101. Jurisdiction of Commission.——~The jurisdiction of the Commission shall
include the Commonwealth’s territorial sea and exteid to the fall line of all tidal rivers and
streams and the except in the case of stateowned boftomlands where jurisdiction extends
throughout the Commonwealth. The Commission shall have jurisdiction over all commercial
fishing and al! marine fish, marine shellfish, ahé¢ marine organisms , below said fall line on all
tidal waters of the Commeonweanlth and habitat in such areas .

Drafting Note: Proposed § 28.2-101 clarifies language of existing § 28.1-3 and specifies MRC’s
jurisdiction over both the marine fishery contained in Title 28.1 and the existing habitat

programs in Title 62.1.

§ 28-1-4- Chairman and members of Commission—The Marine Resources Cominission shall
consist of a chairmon and eight additional members; whe shall be represemtative of; but net
limited to; these with a commerecial; reereational of enviroamental interest in the marine
resourees of the Commeonwealth: At least one of such members shall be a persor whe; at the
time of his appeintment and for at least five years prier thereto; has earned his livelihood from
workine on the waters of the Commenwesalth: To the extent pessible; the membership of the
Commission shall be represemigtive of all areas of imterest in the marine reseurees of the
Commonwealth: They shall be appointed by the Gevernor; subject to confirmation by the General
Assembly; if in session when such appointments are made; and if npot in session; then at its next
succeeding session: The chairman; who shall be an experienced administrator with knowledge of
seafeod and marine affairs; shall be appointed as such by the Governor: The chairman shall be
Eommissioner of Marine Reseurces and shall deveote full time to the duties of the office:



§ 283-5- Terms of office and vacanecies—The chairman and two members of the Commissionr
shall hold office at the pleasure of the Geovernor for terms ceincideat with the term of each
Geovernor making the appeintments; or until their sueeessors shall be appeiated and qualified;
respectively: The remaining six members of the Commission shall be appointed to hold office at
the pleasure of the Geovernor for a term of four years each; or until their sueeessors are
appointed and qualified; respectively: The appeintment of sueh six members shall be made {o
expire en June 30 of every fourth year after 1948. Ne persen execept the chairman shall be
eligible to serve for or during more thah twe sSuceessive terms: However; any persen appeinted
wﬁuammeysmumehgbbmmmmaﬂa&emef&emef
the vacancy for which he was appeinted: Vacaneies shall be filled for unexpired terms ih the
same Manher as original appeintments are made:

Drafting Note: Existing §§ 28.14 and 28.1-5 have been consolidated into a new § 28.2-102,
and unnecessary language has been eliminated. No change in the law.

§ 28.2-102. Commission membership; chairman; qualifications; terms; meetings.—A. The
Commission shall consist of a chairman and eight additional members who, to the extent
possible, shall be representative of all areas of interest in Virginia’s marine resources, including
commercial, recreational and environmental interests. At least one member shall, at the time of
his appointment, have earned his livelihood for at least five years by working on Virginia
waters. The members, including the chairman, shall be appointed by the Governor and shall
serve at his pleasure.

B. The chairman and two members of the Commission shall hold office for terms coincident
with the term of the Governor making the appointments, or until their successor has been
appoimted and qualified. The remaining six members shall be appointed for four-year terms or
until their successors are approved and qualified . No person, except the chairman, shall serve
more than two consecutive full terms. Any vacancy shall be filled by the Governor for the
unexpired term.

C. The chairman shall be an experienced administrator with knowledge of seafood and
marine affairs. He shall serve as Commissioner of the Marine Resources Commission.

D. Five members shall constitute a quorum of the Commission.

§ 28-1-10- Meetings: E. The Commission shall meet on the call of the chairman or three
members at such times as he or they may deem necessary, and at such places as he or they

may designate.

Drafting Note: Existing §§ 28.1-4, 28.1-5 and 28.1-10 have been consolidated into proposed §
28.2-102. The language in § 28.14 requiring confirmation by the General Assembly has been
deleted because confirmation procedures are established under § 2.1-41.2. The responsibility of
the chairman as agency administrator has been incorporated into new § 28.2-105. Subsection D is
new since current law does not provide for a quorum.

§Mmmamammmmm
members shall take the oath preseribed by Article I; § 7, of the Constitution before a court of
m&mmwe}wmmmmmmﬁmm
shall be forwarded by the Geverner to the elerk of the ceurt of record of the county or ity of
which such member is a resident; and shall be delivered to such member en the taking of the
eath and the giving of the boRd preseribed in the following section ¢ 284+5-

Drafting Note: § 28.1-6 is repealed since Chapter 1 (§ 49-1 et seq.) of Titte 49 stipulates
requirements for oaths and affirmations.

§Mmaemmmmmmmﬁmmef
mmmwmww&emmmmmmeeasmby§

Drafting Note: This section is stricken since bonding requirements are specified in Chapter 2
(§ 2.1-11.1 et seq.) of Title 2.1.

§ 2818: Compensation of Commissioner—The Commissioner shall receive a salary te be
fixed by the General Assembly and payable eut of the appropriatien made for the Maxine
Reseurees Commission:

Drafting Note: § 28.1-8 is repealed since compensation is established in the Appropriations
Act.



§ 281-8: Powers 28.2-103. General powers of Cemmissioner and associate members
Commission; promulgation of regulations .~~The Cewmmissioner and the assoeciate members
Commission shall jeintly exercise all of the powers herein conferred ; exeept that it is the intent
ammmmmmmwmmumw
for the enforcement of the fish and shellfish laws aad for the appeintment of all empleyees: and
may promulgate regulations and guidelines necessary to carry out the provisions of this title.
Marine fisheries regulations shall be promulgated according to the procedures established in
Article 2 (§ 28.2-209 et seq.) of Chapter 2 of this title. Habitat management regulations and
guidelines shall be promulgated in accordance with the Administrative Process Act (§ 9-6.14:1 et

seq.).

mmmmmmmammmmm
improve commercial and spert fisheries in Virginia’s tidal waters:

Drafting Note: Existing § 28.1-9 is amended to include only the general powers of the
Commission. The new section (§ 28.2-103) consolidates regulatory authority for the habitat
programs in Title 62.1 and marine fisheries (Title 28.1). The new language clarifies that there
are two distinct procedures for promulgating regulations: one for habitat and the other for
marine fisheries. The powers of the Commissioner have been stricken and incorporated into a
new § 28.2-104, except for the power to develop fishery programs, which is moved to proposed §

28.2-202.
§ 28.2-104. Commissioner; general powers and duties.—The Commissioner shall:

1. Enforce the marine fishery and habitat laws and regulations;

2. Serve as chief executive officer of the Commission and devote full time to the duties of
the office;

3. Appoint all personnel; and
4. Establish and equip a permanent office in the City of Newport News.

Drafting Note: This proposed new section consolidates the powers of the Commissioner
located in a number of existing sections. Subdivision 1 combines existing §§ 28.1-9, 28.1-13, and
the first paragraph of 28.1-23, all dealing with enforcement of fishing laws and the general
power to enforce habitat laws and regulations in Title 62.1. Subdivision 2 is taken from existing
§ 28.1-4 with clarifying language added which indicates that as agency head the Commissioner is
the chief executive officer. Subdivision 3 is taken from § 28.1-12. Subdivision 4 is the first

sentence of existing § 28.1-11.

¢ 2811 Office; records open to examination—TFhe Commissioner shall establish and equip
a permanent offiee at some convenient place in the City of Newpert News: All reeords in the
office shall be open at all times to the examination of the Geverner; Auditer of Public Aceountis;
*&e&weredﬁeéegeaﬁ—eraayﬁems&dpem&%eeﬁweﬁ&e@emmshwbekep&
epen for transaction of business throughout each yeer; in conformity with the rules and
regulations of the Commenwealth:

Drafting Note: This section is stricken because the requirement to locate an office in
Newport News is being moved to proposed § 282-104. The requirement for examination of
records is unnecessary since records are subject to F.0.I. under § 2.1-342.

§& 38132 Appointment and control of employees—The Commissioner is authorized to appeint
aﬁﬁmmmwammmmmaﬂm

subjeeetehisefders-

Drafting Note: This section is stricken because the power to appoint is being moved to
proposed § 28.2-104. The control of employees is already provided for under § 2.1-20.01
(Employment of personnel) and § 2.1-20.01:1 (General authority for agency directors).

§ 283123 28.2-105. Legal representation for appeintees employees in criminal prosecutlon
compensation.—If any person appeinted by the Commissiener shall be Commission employee is
prosecuted on any criminal charge arising out of any act committed in the discharge of his
official duties, the Commissioner may employ special counsel approved by the Attorney General
to defend such perser the employee . The compensation for special counsel employed pursuant



to this section shall, subject to the approval of the Attorney General, be paid out of the funds
appropriated for the administration of the Marine Resourees Commlssxon

Drafting Note: No change in the law.

§ 28113 Ceommissioner to enforce laws and require performanece of duties—The
Commissioner shall faithfully, impartially, and efficiently enferce all of the laws of this State
mm&emmmmmmmammwmm

or under the joint jurisdiction of the Commenwealth; and shall see that all laws
relating to fish and shellfish are enforced and observed: H shall also be the duty of the
Commissioner to see that the employees faithfully perform the duties preseribed for them by
law; and eobserve sueh ries and regulations as may be laid down by the Commissien orF
Cemmissioner for their goverpment:

Drafting Note: This section is stricken. The provision requiring the Commissioner to enforce
all fish laws has been moved to proposed § 28.2-104. The language regarding employee
performance is unnecessary since § 2.1-20.01:1 provides general authority for agency directors.

§ 28114 Purchase; lease or sale eof boais; nels and other equipment—The Commissioner
with the approval of the Marine Resources Commission is autherized to purchase or reat such
beats; nets; and other equipment as may be necessary to enable the Commissiorer and his
assistants to perform the duties impoesed on them by law: and the Commissioner is alse
authorized with the approval of the Ceminission te sell; exchange; charier; lease; rent; oF repair
any boats or other equipment belopging in the service; and in the case of sale of exchange; may
reinvest the proceeds in aneother beat-er-beoniaguipment

Drafting Note: This section is repealed since procurement procedures are subject to the
Virginia Public Procurement Act (§ 11-35 et seq.). The reinvestment of proceeds is covered
under the surplus property provisions of the Appropriations Act.

§28+L&Repe$efempbyees—m4emﬁeyeesshaubefequwedwmkesueh¥epemm-
the Commissioner at such times as the Commissioner oF Commission shall direet:

Drafting Note: Existing § 28.1-15 is being repealed as unnecessary.

§ 28:1-16: Imvestications by Commissioner—It shall be the duty of the Commissioner te
investigate from time to Hme any and all matters affecting the seafoed industry; and the
Commission shall have the autherity to hear and determine all questions arising out of the
official aels of its employees:

Drafting Note: Existing § 28.1-16 is stricken with the Commissioner’s investigative power

moved to proposed § 282-202. The authority to determine questions arising out of employee
actions is unnecessary since § 2.1-20.01:1 stipulates this authority of agency directors.

§ 28:1-17- Repealed by Aects 1984; e 34—

§ 28318 Repealed by Aets 1970, € 463—

§ 28-1-19- Repealed by Aets 1884; € 245-—

§ 28-1-20. Repealed by Acts 1884; e 288

Article 2.
Support Activities.

§ 2831451 28.2-106. Virginia Marine Patrol; law-enforcement responsibilities ; qualifications;
oath .— A. The law-enforcement feree division of the Commission shall be desxgnated as the
V:rgxma Marine Patrol. It shall exercise such powers and duties as the General Assembly may
confer upon it by law and as provided in regulations adopted pursuant to law - The

mpensn-bﬂ-mes of the Virginia Marine Patrel shall inelude; , including but not be limited to:
mmmmm«mmm&mmm

territorial maorine fishing and habitat conservation laws and :
health laws pertaining to the harvesting of seafood from condemned areas; enforecing laws oF
assisting ether in laws pertaining te the remeval obstructions and



1. Patrolling the tidal waters and shoreline of the Chesapeake Bay, its tidal tributaries, and
territorial sea;

2. Enforcing marine fishery and habitat conservation laws and regulations;
3. Enforcing health laws pertaining to the harvesting of seafood from condemned areas;

4. Enforcing or assisting other agencies in enforcing laws pertaining to the removal of
obstructions and abandoned vessels from the water, to boating operation and navigation, and to
larceny on the water;

5. Providing for water-borne safety; and
6. Conducting search and rescue activities.
§ 281-45-2: Powers of officers of the Virginia Marine Patrol—

B. Officers of the Virginia Marine Patrol shali have the same powers as regular game
wardens appointed pursuant to Chapter 2 of Title 29.1.

C. A person shall be (i) at least twenty-one years old and (ii) a high school graduate or
equivalent to qualify for appointment as an officer.

D. Each officer shall qualify before the clerk of the circuit court of the county or city in
which he resides, or in which his district may be, by laking the oaths prescribed by law.

Drafting Note: Existing §§ 28.1-45.1 and 28.1-45.2 have been combined in proposed § 28.2-106.
No change in the law. Subsection C of this section is taken from existing § 28.1-41 but raises the
age requirement for officers from 18 to 21 years which is current agency policy. Subsection D is
taken from existing § 28.1-42.

§ 281-46- Repealed by Aets 1886; € 621—

§ 2831461 28.2-107. Commission to implement systems; leases and other agreements; fees
and charges radio system .—The Commission is autherized and direected te shall take steps to

implement beth an effective mavigatien system and & marine patrol radio dispatch system. In
establishing and operating such systems a system on a permanent basis, the Commissioner is
authorized te may negotiate appropnate lease leases or other necessary agreements with sueh
firm eor firms as may be Rnecessary Such agreements—*fmade—shaﬂpméetor&easeef
transmission or base radio stations ; and ef radie navigational equipment fer designated wvessels

ammmammmammmmmaﬂm

for purchase of such equipment .

The Commission is authorized te establish a schedule of fees and charges to be paid by
users of the system who are not agencies of the State:

Drafting Note: All language regarding a navigation system is stricken, since no such system
exists or ever existed. The language was placed in the Code for a private party who hoped to
develop an electronic navigation system. The Commission still needs to lease base radio stations,

so this language remains.

§ 281462 Comumission to obtain assighment of necessary radio frequencies—The
Commission shall apply te the Kederal Communications Commissien for, and make s best
efforts {o obtain; permanent assignment of radie frequencies neeessary and appropriate for
operation of such systems:

Drafting Note: Existing § 28.1-46.2 is repealed. Applications for licensed radio frequencies are
made on behalf of the Commonwealth by the Department of Information Technology.

Drafting Note: This section is being repealed since the radio dispatch system has been
implemented and a navigation system is no longer contemplated.



§ 281464 28.2-108. Marine Patrols Fund ereated continued .—A. There is hereby ecreated
The Marine Patrols Fund ; is continued and hereinafter referred to as the fund : The fund ,
which shall consist of these moneys appropnated therete lo it by the General Assembly Frem
the fund; there shall be distributed by the Comptiroller such meoneys as shall be required by the
Virginia Marine Resources Commission to eover the eosts of the operation of a merine patrol
dispateh serviee as provided for and defined in Chapter 31 (§ 281461 et seq) of this title:
From the fund; there shall also be distributed; ne later than ¥February 1 of eaech year; by the
Comptrolier; who shall draw warrants en the basis of certification by the Commissioner; to each
mwmmmmmmwmmmmma

marine patrel or providing marine patrel services in the waters under the jurisdietion of the
Wm%%%%%ﬁ%m&%%%ww
sueh loeality of sueh marine patrel of a larger ameount as Specificelly provided in the eurrent
general aet: The Comptrolier shall annually distribute moneys from the fund for
the following purposes:

1. To cover the Commission’s costs for its operation of a marine patrol dispatch service.

2. To reimburse each county or city in Tidewater Virginia or any county abutting Smith
Mountain Lake for its operation of a marine patrol or for providing marine patrol services in
waters under the jurisdiction of the Commonwealth. The amount to be paid to each county or
city shall be as specifically provided for in the General Appropriations Act The Comptroller,
upon certification by the Commissioner, shall make such payments no later than February 1.
The total amount provided to any county or city under this seetios shall not exceed twenty
dollars per motorboat registered in suek the locality on January 1 of that year, as determined
by the records of the Commission of Game and Inland Fisheries.

B. In the event that If total distributions allowable under subsection A of this section exceed
the amount of revenues appropriated to the fund, each qualifying county or city shaill receive a
prorated share,

C. The Commissioner is Bereby autherized to may obtain from any county or city seeking
funds under this section sueh any information as he may require in order that he mey needs (o
determine the amount of funds to which such county or city may be entitled hereunder .

D. For the purposes of this section the terms “marine patrol” and “marine patrol services”
shall be deemed to include mean water-borne law-enforcement, safety, and rescue activities.

Drafting Note: In subsection A 2 the specific percentage of reimbursement has been stricken
and replaced with a general reference to the Appropriations Act. No other change in the law.

Subtitle IL
Tidal Fisheries.
CHAPTER 2.
GENERAL PROVISIONS.

CHAPTER DRAFTING NOTE: Chapter 2 contains those provisions which apply specifically to
the regulation of the tidal fishery and include the powers and duties of the Marine Resources
Commission and the Commissioner and general licensing requirements. Under its current powers,
the agency may promulgate regulations. A violation of any reguiation, under existing § 28.1-23, is
a Class 1 misdemeanor, whereas a violation of a statute unless otherwise specified is a Class 3
misdemeanor. This has led to a two-tier system of penalties. To remedy this situation, the Code
Commission has removed the provision which calls for a Class 1 misdemeanor penaity for
violation of a regulation and has proposed new language (§ 28.2-201) which requires that the
penalty for violations of a regulation be the same as the penalty specified in the enabling statute
under which a regulation has been promulgated. No changes have been made to the procedure
for promulgating fishery regulations or to the hearings before the Marine Resources Commission
which appear as Articles 2 and 3. Articles 4 and 5 consist of general provisions which
consolidate many of the requirements that previously appeared in each of the fisheries (i.e,
finfish, shellfish, oysters and clams). Similarly, all the exemptions from licensing requirements as
well as the requirements for tagging and marking of gear have been placed in this chapter.

Article 1.
Powers and Duties.

§ 28.2-200. Definitions.—As used in this subtitle, unless the context requires a different
meaning:



“Haul seine” means any net set from the shore or in shallow waters not exceeding eight feet
in depth at mean low water. Every haul seine shall have one end stationary at all times while
the seine is being used, except when closing the net the stationary end may be changed.

“James River seed area” means that area in the James River and its tributaries above a
line drawn from Cooper’s Creek in Isle of Wight County on the south side of the James River to
a line in a northeasterly direction across the James River to the Newport News municipal water
tank located on Warwick Boulevard between 59th Street and 60th Street in the city of Newport

News.

“Mouth of the Rappahannock River” means the area beginning at Stingray Point, Middlesex
County, at the United States Army Corps of Engineers survey station “Bird”, an aluminum disk
set in the top of a concrete monument, being located at coordinates 453,785.17 North,
2,638,116.66 East, 1927 North American Datum - Virginia South Zone; thence 12° 52" 35 (grid
azimuth) 20,846.73 feet to a point on the Eastern side of Windmill Point, Lancaster Counly,
designated as Virginia Marine Resources Commission survey station “Windmill”, a one and one
half inch iron pipe driven flush with the ground, being located at coordinates 474,107.68 North,
2,642,762.29 East, 1927 North American Datum - Virginia South Zone.

“Pound net” means any net having a funnel mouth, round mouth or square mouth with the
head exposed above the waler.

“Resident” means any person who maintains his principal place of abode in Virginia with
the intent to make Virginia his domicile.

“Shoals” means subaqueous elevations covered by water less than four feet deep at mean
low water.

Drafting Note: The definitions of haul seine and pound nets are taken from existing §
28.1-51. The definition of James River seed area is taken from existing §§ 28.1-83 (proposed §
28.2-508) and existing 28.1-98. The definition of the mouth of the Rappahannock River is existing
§ 28.1-148 but the boundaries have been updated to reflect the Virginia coordinates system and
references to certain structures which no longer exist are stricken. The definition of “resident”
in existing § 28.1-1 is changed to remove the durational requirements and includes the intent to
be domiciled Virginia. The definition of “shoals” is taken from exxstmg § 28.1-1 with modifying

language added.

§ 28:1-23: 28.2-201. Authority of Commission to make regulations, establish licenses, and
prepare fishery management plans; enforcement; penalty for violation of regulation— A. The
Commission shall have authority to make sueh may:

1. Promulgate regulations es i deems , including those for taking seafood, necessary to
promote the general welfare of the seafoed mdustry and to conserve and promote the seafcod
and marine resources of the Commonwealth ; including regulations as to the taking of seafeod .
The Commission may also promuigate regulatmns necessary for the conservation and reasonable
use of surf clams. The regulations Regulations shall not conflict with the previsiens ef statutory
law. The penalty for violation of a regulation shall be the same as the penally prescribed for
violation of the specific statute under which the regulation has been promulgated.

The Commission shell heve the power to establish 2. Establish a license commensurate with
other licenses in an amount not to exceed $100 for any device used for the taking or catching
of seafood in the tidal waters of the Commonwealth when the device (i) is not otherwise
licensed in this title and when the deviee (ii) is used for commercial purposes. The Commission
may specify, when issuing such a license, any restriction or control over the device or the

person operating the device.

The Commission is authorized to prepare 3. Prepare fishery management plans containing
evaluations of regulatory management options, based upon scientific, economic, biological, and
sociological information, and to use them in the design and premulgatien development of
regulations. The Commissioner may appoint a fisheries advisory committee and its chairman,
consisting of representatives of the various fishery user groups, to assist in the preparation and
implementation of the fishery management plans. Netwithstanding the provisions of § 2-3-20-3; the
The Commission may expend fuuds to compensate the members of the committee pursuant to §
14.1-5.2 frem funds that may be apprepriated for such purpeses by the Virgipia Marine
Reseurees Commission .



in addition to the enforcement of any regulation by H#s owsn inspectors; the Commission may
previde 4. Provide for enforcement of any regulation governing surf clams by any
law-enforcement officer of any agency of the Commonwealth or its political subdivisions or by

any law-enforcement officer of any agency of the federal government ; previding the agemey
te undertake the enfercement . Enforcement agreements by other than Commission

agrees
inspeetors With other agencies or political subdivisions shall be stated in the regulation.

Ay persenr who violates any regulation adepted and premulpated by the Commission shall be
guilty of a Class 1 misdemeanor:

Drafting Note: The authority to regulate surf clams has been moved from existing §
28.1-120.1 to subsection A 1. Although surf clams are not found in Virginia waters, they are
ianded at Virginia facilities and subject to inspection by the federal government and MRC. The
last sentence in subsection A 2 is language from existing § 28.1-48(B) (proposed § 28.2-301). In
order to eliminate the current two-tier system of penalties (i) new language in subsection A 1
clarifies that the penalty for violation of a regulation shall be the same as that of the enabling
statutes and (ii) language in subsection A 4 which makes it a Class 1 misdemeanor to violate a
regulation has been stricken.

§ 28.2-202. Commissioner; fishery powers.—The Commissioner may :
1. Investigate all matters affecting the seafood industry; and

2. Provide for the development of programs designed lo enhance and improve commercial
and sport fisheries in Virginia’s tidal waters.

Drafting Note: Subdivision 1 is taken from existing § 28.1-16 and subdivision 2 is taken from
existing § 28.1-9.

§ 281231 28.2-203. Fishery Commission to prepare fishery management pokey plans;
standards .— I shall be the goal of fisheries management within the Commonwealth of Virginia
toe eomserve and enmhanee finfish and shellfish reseurees; and to preserve and promete beth
commercial and reereational fisheries; and; thereby, to maximize food production and
reereptionnl oppertunities: The marine reseurces of the Commeonwealth shall be managed for
their maximum benefit and longterm use by present and future generations: The Commission
shall prepare and implement fishery management plans prepared and impiemented according to
law shall alse have as a geal the preservation of so as fo preserve the Commonwealth’s
exclusive right to manage the fisheries within its territorial jurisdiction.

Hishery management shall be based upen the best secientifie; economie; biolegical and
sociological information available; shall be respensive to the needs of interested and affected
citizens; shall promeote efficiency in the utilization of the resourees; and Shall draw uper all
available capabilities in carrying eut research; administration; manaogement; and enfoereement

Any fishery management plan prepared, and any regulation promulgated to implement the
plan, shall be consistent with the following standards for fishery conservation and management:

1. Conservation and management measures shall prevent overfishing while achieving ; eg a
ecentinting basis; the optimum yield from each fishery. The “optimum yield” of a fishery means
the amount of fish or shellfish which will provide the greatest overall benefit to the
Commonwealth, with particular reference to commercial fishing for food production and to

recreational fishing;

2. Conservation and management measures shall be based upon
eonsideration of the best scientific, economic, biological and sociological information available;

3. To the extent practicable, an individual stock of fish shall be managed as a unit
throughout the territorial waters of the Commonwealth, and interrelated stocks of fish shall be
managed as a unit or in close coordination;

4. Conservation and management measures shall not discriminate between user groups. If it
becomes necessary to allocate or assign fishing privileges among various user groups, such
allocation shall be (i) fair and equitable to all fishermen; (ii) reasonably calculated to promote
conservation; and (iii) carried out in such manner that no particular individual, corperation; ef
other entity person acquires an excessive share of such privileges;

5. Conservation and management shall, where practicable, promote efficiency in the
utilization of fishery resources, except that no such measure shall have economic allocation as



its sole purpose;

6. Conservation and management measures shall take into account ane¢ alew fer variations
among, and contingencies in, fisheries, fishery resources, and catches;

7. Conservation and management measures shall, where practicable, minimize regulatory
burdens which inhibit innovation, expansion, and normal business operations.

Drafting Note: The policy language and goal statements have been stricken. The second
paragraph is stricken since it duplicates the language contained in the standards.

§ 281282 28.2-204. Authority to collect fisheries statistics—~ A. The Commission shall have
the autherity te may coliect from any source any fisheries data and information which it deems
necessary to develop fishery management plans and to evaluate management options. This
information shall include, but not be limited to:

1. Statistics for catch and fishing efforts by species from commercial and recreational
fishermen,

2. Statistics from fish processors and dealers;
3. Types of gear and equipment used;
4. Areas in which fishing has been condlicted;

5. Landing places; and
& Any ether information as deerned necessary by the Commission:

6. The estimated capacity of fish processing facilities and the actual amount of fish
processed at these facilities.

it shall alse include information necessary to decument the estimated and actual proeessihg
capacity of fish processing faecilities:

B. The Commission may enter into cooperative agreements with ageneies of another state;
the federal government; eor others any other entity for the collection of statistics ; er the
Commission may ceolleet statisties from any seuree and require the reporting of these statisties
op forms preseribed by the Commission .

C. The information collected or reported shall not be disclosed in any manner which would
permit identification of any person, firm, corporation or vessel, except when required by court
order. The Commission may prescribe the form and manner in which this information is

reported.

Drafting Note: Subdivision 6 is stricken since subsection A authorizes the collection of any
data. No change in the law.

§ 28:1-8:+ 28.2-205 Scientific collection permits ; penally . —A. Except as provided for in §
281186 § 28.2-1101 , it shal} be is unlawful for any resident or nenresideat persen, partRership;
asseeciation; eomem’aen— ; edueational institution; research or related greup or organization
person to remove from the "waters of this State the Commonwealth s&bjeet te under the
jurisdiction of the Commission any marine fish, marine shellfish, or marine organisms for
techincal research, scientific, educational or museum purposes without having first obtained from
the Commissioner a collection permit whea such remeval is for technical; researeh; seientific;

educationsl oF MuUSeum purpeses .
A violation of this subsection is a Class 3 misdemeanor.

B. Application for a permit shall be made in writing to the Commissioner. There shall be no
charge for a permit issued pursuant to the provisions of this seetion: Any permit issued pursuant
to the provisions of this seectiop and the permit shall not be transferable. Provided; however; that
the The issuance of the permit shall be governed by applicable riles and Commission regulations

by the Commission and shall be subject to any reasonable terms and conditions
imposed by the Commissioner. The Commissioner may, with the approval of the Commission,
require an applicant for such permit to submit to the Commissioner any data or results acquired

through the celeetion of arine specimens pursuant te use of the permit.
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C. Any person who has been duly issued a scientific collection permit pursuant teo the
of this seetion shall be exempt from any licensing provision of this tile subtitle
relating to the taking or catching of finfish; fish , er shellfish , or marine organisms .

Drafting Note: No change in the law. New language in subsection A stipulates the penalty for
unlawful activity.

§ 283-22:1: 28.2-206. Virginia Saltwater Sport Fishing Tournament--The Commission shall
promote and develop the Commonwealth’s saltwater angling resources for their recreational and
economic benefits ; including but net limited te; . These efforts shall include, but not be limited
to, a subprogram , knewa as the Virginia Saltwater Sport Fishing Tournament - Fhe Fournament

ﬁehafgeém&efeuewmgdu&esaadmpm which shall :

1. Te promete and develep saltwater sport fishing; including a Saltwater Spert Fishing
Fournament designed to document Publicize and document the quantity, quality, and variety of
the Commonwealth’s saltwater angling resources for the purpese of publicizing these reseurees ;
when possible fish caught or taken i the teurmament shall be released alive ; and

2. Te establish Establish a system for securing and maintaining records of the largest of
each marine game fish commonly taken by anglers in the Commonwealth’s marine waterways
waters by anglers . When possible, fish caught or taken in the tournament shall be released
alive.

Drafting Note: No change in the law,

§ 2831222 28.2-207. Tournament Advisory Committee established continued .—A. There is'
hereby established the The Virginia Saltwater Sport Fishing Tournament Advisory Committee
whiek is continued and shall hereinafter be known as the Committee. The Committee shall assist
the Director of the Virginia Saltwater Sport Fishing Tournament, hereinafter referred to as the
Director, with the development and operation of tournament programs and make

B. The Committee shall consist of twelve members appointed by the Commissioner with the
approval of the Secretary of Natural Resources. Committee members shall be selected from a
list of nominees supplied by the Director.

C. The term of office of each member shall be for four years ; previded that imitial

shall be . Initially, four members shall be appointed for two years, four members

appointed for three years, and four members appointed for four years. Appointments to fill
vacancies shall be made to fill the unexpired term.

D. Members shall receive no compensation for their services but shall receive
reimbursement for actual expenses. The Committee shall meet at the call of the Director.

Drafting Note: No change in the law.

§ 283472 282-208 . Marine Fishing Improvement Fund established continued .—There is
hereby established continued a special, nonreverting fund in the state treasury to be known as
the Marine Fishing Improvement Fund, hereinafter referred to as the Fund. The Fund shall
consist of that portion of the nonresident harvester’s license fees which have not been allocated
to the Virginia Marine Products Fund as provided for in § 28.2-227. The Fund shall be
administered by the Commission ; te be and used solely for the purpese of managing {0 manage
and #mpreving improve marine fisheries.

Drafting Note: Clarifies the Fund’s source of revenue. No change in the law.
Article 2.
Fishery Regulations.

§ 2824 28.2-209. Publication of proposed regulations.—No regulation of general application
shall be promulgated by the Commissien until the expressed express terms or an informative a
summary including a statement of purpose and substance of the proposed regulation has been
published by and at the expense of the agency at least once in daily papers published and
having general circulation in Richmond, Norfolk, and Newport News ; of if . If the regulation
has only local application in the leeality to which it applies; and a similar notice shall be
published in a daily paper with circulation in the locality in which the regulation applies. A copy
of every regulation shall be filed in the office of the Commission and open to public inspection
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to the general publie . Such publication and filing must shall be not less than fifteen days prior
to the day on which the public hearing er the prepesal is to be held is scheduled . The
published notice shall inelude a statement of state the time, place, and nature of the hearing.

Drafting Note: Specific language is added to clarify what a summary of the regulations
should include.

§ 28125 28.2-210. Adoption of emergency regulations.—If, in an emergency, the adoption of
a regulation is necessary for the immediate preservation of the public peace, health, safety, and
welfare, or the protection of the seafood industry, er natural resources or marine animals
organisms , the Commission may promulgate the necessary regulation ; in which the . The
regulation shall ferthwith be published and filed as prescribed in § 283124 28.2-209 . No
regulation adopted as an emergency regulation shall remain in effect longer than thirty days
unless a public hearing is held as prescribed required in § 28:1-26 28.2-211 after being advertised
as prescribed in § 28134 28.2-209 .

Drafting Note: No change in the law.

§ 281-26: 28.2-211. Hearing on proposed regulations.—A public hearing shall be held by the
agency at the time and place named designated in the notice prescribed in § 28-1-24; 28.2-209
apd . An opportunity shall be afforded all interested persons to be heard and to submit
objections, amendments, evidence and arguments The regulation may be adopted in the form in
which it was filed; o as amended at the heaaag-psewdedﬁheamendmentsdeaeta&ef&e
maip purpese of the regulation-

Drafting Note: The language regarding the adoption of regulations has been stricken and
moved to proposed § 28.2-212.

§ 28.2-212. Adoption of regulations.—A regulation may be adopted in the form in which it
was filed or as amended at the public hearing, provided the amendments do not alter the

primary purpose of the regulation.
Drafting Note: This section is the last sentence of existing § 28.1-26 (proposed § 28.2-211).

§ 283-2% 28.2-213. Distribution of new regulations.—A copy of any regulation of general
application adopted by the Commission of general application shall be sent to the Reglstrar of
Regulations, the clerks of the circuit courts ef reeerd of all counties and cities lecated in the

Tidewater seetion of Virginia, and to all inspeeters of the Commission officers .

Drafting Note: No change in the law.

§ 28-1-28: 28.2-214. Right of petition to Commission.—Any interested person may petition the
Commission requesting the promulgation, amendment or repeal of any regulation.

Drafting Note: No change in the law.

28-1-29. 28.2-215. Judicial review of validity of regulations.—Judicial review of any
regulation shall be in accordance with the provisions of the Administrative Process Act (§

9-6.14:1 et seq.).
Drafting Note: No change in the law.
Article 3.
Proceedings and Actions.

§ 28:1-30: 28.2-216. Hearings before Commission.— A. Any person whose rights, duties , or
privileges, including matters relating to licenses, shellfish planting grounds, or fishing stands,
have been or may be affected by any action or inaction of an agemey the Commission or
Commissioner without a formal hearing may demand in writing a formal hearing of his
complamt-evo&&eae&enei&beéemmme&aﬁee&ngh&saghts—aaéahe&ﬁagmereoashau
be held . The Commission shall hold a hearing on the complaint as soon as practicable befere
the Gemmxssren All known interested parties shall be afforded an opportunity to be heard
before the Commission. All persons who have noted their interest with the Commission in aay
matter; shall be given at least five days’ netice informed of the hearing by first class mail ef at
least five days prior to the scheduled date of the hearing. The notice shall indicate the time ;
and place ; of the hearing and the issues involved. An oppertunity shall be afforded all All

?

parties shall have the opportunity to present evidence and argument with respeet thereto . The
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proponents for any regulation or matter shall be heard first, then the opponents. The
Commissioner, if present, or any member of the Commission, if the Commissioner i5 ot present
in his absence , shall preside over the hearing. AR orderly procedure shall be followed; and the
The rules of evidence shall be adhered to apply insofar as possible.

Depositions may be taken and read as in actions of law.

B. The Commission or Commissioner shall have power to issue subpoenas and subpeenas
subpoenae duces tecum, and at the request of any party ; shall issue such subpoena. The failure
of a witness without legal excuse to appear or to testlfy or to produce documents shall be
reported by the ageney to the Corperatior Court of the City of Newpert News and the
proceedings thereon shell be as previded in § 83802 aclted upon by the Commission in the
manner prescribed in § 9-6.14:13 .

Drafting Note: The reference to § 8-302 has been stricken since that section was deleted and
not replaced when Title 8 was revised. The section authorized the assessment of damages for
failure to obey a summons and punishment for contempt. Section 9-6.14:13 of the Administrative
Process Act has been substituted for § 8-302. That section authorizes an agency issuance of a
subpoena. Upon a failure or refusal to comply with the subpoena, the agency may obtain an
order of enforcement from the court.

§ 28131 28.2-217. Procedure of hearmg —Every party shall -have the right to cross-examine
adverse witnesses including imspectors and officers employees of the Commission and to submit
rebuttal evidence.

The decision of the agemey Commission shall be based only on evidence received at the
hearing and matters of which a court of record could take judicial notice.

Any party may , at his own expense, have a stenographic report made of the hearing at eest
te the party; a . A copy of sueh the report shall be made available to the Commission, if it so
requests, at the cost of to the Commission.

Drafting Note: No change in the law.

§ 28332 28.2-218. Finding, award, etc., of Commission.—In all contested matters the finding,
award, action or judgment of the Commission shall be reduced te in writing and copies thereef
sent to the parties neting an appearanee appearing at the hearing .

Drafting Note: No change in the law.
§ 28-1-83: 28.2-219. Judicial review in contested cases.— (&) Any person aggrieved by a final
decision in a contested case ; whether suek decisior is affirmative er negative in form; is

entitled to judicial review thereef in accordance with the previsions of the Administrative
Process Act (§ 9-6.14:1 et seq.).

by threugh (b -Repealed-
Drafting Note: No change in the law.

§ 3831-34: 28.2-220. Appeals to Court of Appeals.— Erem the final decision of the circuit court
aR An appeal of the final decision of the circuit court may be taken to the Court of Appeals.

Drafting Note: No change in the law.

§ 28:1-85: 28.2-221. Proof of posting of notices.—The return ef by any Commission employee
of the Cemimnissien as to the posting of any notices required under this tile subtitle or affecting
any regulation ef the Cemmissien shall be conclusive evidence of the same proper posting .

Drafting Note: No change in the law.

Article 4.
Officers, Agents, and Districts.

§ 281-3% 28.2-222. Imspection distriets Districts —The Marine Reseurces Commission shall
divide and periodically redistrict the territory over which it has jurisdiction into the smallest

number of districts and in deing se it shall redistrict such territory with a view to reducing the
number of inspection distrets to the smallest number, commensurate with the efficient
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enforcement of the Virginia fish and shellfish laws ef this State . Fhis pewer shall be a
continting pewer akd may be exercised at any time:

Drafting Note: Changes in existing § 28.1-37 reflect the change in the title of the
enforcement position from inspector to officer. Since there is authority to redistrict it is
unnecessary to assert this is a continuing power.

§ 29.1-38. Repealed by Acts 1972, e 56—

§ 28380 28.2-223. Appointment of inspectors officers .—The Commissioner ef Marine
Reseurees shall appeint for each of such districts one er more inspeeters assign at least one
officer to each district .

Drafting Note: Language reflects a change in the name of the law-enforcement position.

& 381-40: Time devoted te duties; compensation—Eaech inspeector shall be required te devete
at least a normal work week exclusively to the performance of his duties; and each inspeetor
shell be paid for sueh services such compensation as may be provided in accordapee with law
for the purpese:

Drafting Note: This section is repealed because the employment of personnel is a power
granted to agency directors under § 2.1-20.01.

§ 2814} Training and quelifications ef mpeetes—?he@emss&eaerefh!&aﬁenese&rees
shall establish a training program for all inspectors: After July 1; 1062; no new inspeetor may be
Wmsmemmwmmwmmmmmm
an examination prepared by the Commissioner. No person shall hereafter be appeinted as
inspeector who has not atiained the age of eighteen years:

Drafting Note: This section is stricken because law-enforcement training is now conducted
through the Criminal Justice Training Standards System. The provisions dealing with
qualifications have been moved to proposed § 28.2-106.

§ 28442 -Oath and bond—Eaeh inspector appeinted by the Commissioner shall qualify
before the clerk of the eircuit or corpeoration court of the ceunty or city in which he resides; of
in which his distriet may be; by taking the eaths prescribed by law: Each inspector shall be
bonded in an amount to be fixed by the Commissioner in the penclty net to execeed $15;000 mor
to be less than $600: Suek bend shall be made payable to the Commenwealth; and shall be
conditioned upeon the faithiul performance by the inspector of his duties: The premium on every
such bend shall be paid out of funds of the Commission:

Drafting Note: This section is stricken since the language requiring an oath has been moved
to subsection D of proposed § 28.2-106 and the bonding requirement is stipulated in Chapter 2 (§

2.1-11.1 et seq.) of Title 2.1.

§ 28148 28.2-224. Collection of licenses; rentals; fines; ete: license fees. —The Commission
Commissioner may designate sueh trustworthy persess an officer assigned fo a district or
authorized agents in the several districts to sell licenses, and colleet rentals and other sums due
i as i deems circumstances require ; apd sueh . Such persons shall be bonded in sueh a sum
as that will protect the Commission from any loss. Al previsions applicable to sueh sales and

ecHeetions by inspeectors shall apply te such officers and agents:

Drafting Note: The change in language reflects a current procedure that the designation of
agents is an administrative responsibility of the Commissioner. Leasing and rental collection is
now centralized so the obsolete language has been stricken.

§MMWW%M%%MWM&;W
herein epumernted in the issuance of licenses: one dollar and fifty eenis for i
oyster-planting grounds including riparian grounds; three dolars for assigning of bathing grounds;
and such other fees as are speeified under other sections of this tile pertaining to fish, erabs;
elams and ether shellfish:

Drafting Note: This section is stricken because the $1.50 fee for assigning oyster planting
grounds has been moved to existing § 28.1-109 (proposed §§ 28.2-600 and 28.2-608), and the $3
fee for bathing grounds has been moved to proposed § 28.2-633.

§ 28:1-45. Reperis of collections; receipts and accounis—FEaeh inspecter shall at such times
as may be required of him; make a complete repert to the Commissioner of collections during
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the preceding month from every seurce under hiS supervision; acecerding te the forms furnished
mwm«mmmwwmmmmm

keepaeeem&daﬂmeheeﬂee&ensandmeerdsefanm%aa&ae&mbemmbemed
him by the Commission; which beoks and records shall be and remain the property of the State;
subject at all tirnes to examination by the Commission; of HS agenls er attorneys; and be
delivered to such inspector’s suceesser in office oF to the Commission:

Drafting Note: Existing § 28.145 is being repealed since supervision of inspectors is an
administrative responsibility of the Commissioner and does not have to be set out in a separate
statute.

Article 5.
Licensing Generally.

§ 28.2-225. Fishing license required; penalty.—It shall be unlawful to fish in the tidal waters
of the Commonwealth or those waters under the joint jurisdiction of the Commonwealth without
first obtaining the required license, subject to the exemptions set out in § 28.2-226.

Any person who violates this section is guilty of a Class 1 misdemeanor.

Drafting Note: The proposed § 28.2-225 clarifies that it is a crime to use various devices and
apparatus without a license. This is a general provision which would apply to all the fisheries.
“To fish” is defined in proposed § 28.2-100 as all operations including taking or catching, or
using or operating any apparatus. Several existing sections (i.e., §§ 28.1-47 and 28.1-47.1) have
been cited as authority for assessing a criminal penalty for fishing without a license. These
sections are requirements for completing a license application or payment of a fee.

§ 28.2-226. Exemption from licensing requirements—A. The following activities are exempt
from the licensing requirements of this subtitle:

1. Taking of fish for recreation or family use with a rod and line, hand line or gig.

2. Taking by dip net, hand line, or two crab pots, as much as one bushel of hard crabs and
two dozen peeler crabs in any one day for personal use only.

3. Taking a maximum of one bushel of oysters in any one day for personal use, when taken
by hand or with ordinary tongs.

4. Taking a maximum of 250 clams in any one day for personal use, when taken by hand or
with ordinary tongs.

B. No license shall be required of an oyster grounds leaseholder, or other person authorized
or employed by a leaseholder, to harvest oysters or clams from the leasehold. However, this
exemption shall not apply to other requirements to obtain permits, including those permits for
dredging or scraping on leaseholds provided in § 28.2-516, or for removal and transportation of
shellfish from condemned areas as required by §§ 28.2-810 and 28.2-811.

Drafting Note; This proposed section consolidates existing exemptions. Subsection A 1 is
existing section 28.1-78. Subsection A 2 combines §§ 28.1-165(1) and 28.1-174. Subsections A 3 and
A 4 are existing § 28.1-120(8). Subsection B is new language from § 28.1-120 which specifies such
an exemption.

§ 28314%1 28.2-227. Special nonresident harvesters bharvester’s license ; fee and oath;
revocation; penalty .— A. Any nonresident desiring to take or catch finfish marine fish , crabs
or any other seafood except oysters, clams or other shelifish, from any ef the tidal waters of the
Commonwealth for which a license is required and for which such nenresident is eligible; shall
first pay to any officer or agent a fee of $1,150 for a nonresident harvesters harvester’s license,
Three hundred fifty dollars of each fee shall be credited to the Virginia Marine Products Fund
as provided under § 281-238: 3.1-684.63 . The remainder of the fee shall be credited to the
Marine Fishing Improvement Fund, as established pursuant to § 283473 28.2-208 .

B. The license shall be required of each boat used in the Virginia’s tidal waters of
and shall be in addition to any other licenses required for the activity involved. However, the
total fee for a nonresident to engage in any fishing activity in Virginia’s waters shall not be less
than the total fee charged a Virginia resident to engage in like fishing activities in the state of
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residence of the nonresident.

C. The nonresident shall state under oath his true name and address, the name and number
of the boat being licensed, and that he will not violate any of the laws of this Commonwealth ip
relatien te governing the taking and catching of seafood.

D. A nonresident harvesters license shall be required and displayed to any inspeetor oF agent

prior to the purchase of any other license for the harvesting of seafood A nonresident

keeaseshaﬂbevahéfeseneealendasyeaf-aadaepaﬁefmeieem&ekeease

shall be prerated: Revocation of this license in accordance with the previsiens of § 28:1-36 of

this Cede § 28.2-232 shall constitute revocation of any other license held by the nonresident
under the provisions of Fitle 281 of this Code by the named nonresident fhis subtitle .

E. Any Virginia resident ef this Commeonwealth who enters into a partnership or other
agreement with the intent to defeat the object of this section shall be deemed is guilty of a

Class 1 misdemeanor.

Drafting Note: No change in the law. The language relating to the license year and proration
in subsection D is stricken since proposed § 28.2-229 contains similar language.

§ 2831191 28.2-228. License for purchase of eysters; elams; erabs; finfish er eels fish,
shellfish, or marine organisms from the catcher ; fee ; display; menthiy reperts .— A. Any
person ; firm; oF cerperatien , purchasing from the catcher, oysters or clams caught from the
public grounds of the Commonwealth or the Potomac River, or crabs, finfish fish , eels or other
seafood caught from the waters of the Commonwealth or the Potomac River, shall : &) pay a
license fee of (i) fifty dollars for each place of business is the Commonwealth purchase a
license therefor and the license fee shall be fifty deHars ; and ) (i) twenty-five dollars for
each boat or motor vehicle used for buying in the Gemmeawea%th shall purchase a license
therefor and the license fee shall be twenty-five doHars

mmmmwmmmmmdmampmmmm
place of business; beat or metor vehiele:

ARy persen; firm or corperation purchasihg eysters under the Heense speeified herein shall
mmymmmw§mmmmummmm
each month regardiess of eysterswerepurehased%hatmaaﬂae#aet—

B. Nethmgmt-hassee&enshaﬂbeeeas&uedas&pplymgteNolzcenseshaubereqmredof
any person purchasing seafood for personal consumption, any place of business which is solely a
restaurant, or any person who operates a business which is subject to local license taxes under §
58.1-3703 and who has in his possession no more than one bushel of peeler crabs to be sold as

bait.

M%WWE%M&M%W&MW&?%W
Marine Preoduets Fund:

Drafting Note: The second paragraph, which requires the license plate to be displayed in a
conspicuous place, is stricken and moved to subsection A 4 of proposed § 28.2-234. The third
paragraph regarding the filing of monthly reports is stricken because of similar requirements in
existing § 28.1-92 (proposed § 28.2-543). The last paragraph is stricken since existing § 28.1-233
(proposed § 3.1-684.63) requires all fees to be deposited in the Fund.

§ 28321 28.2-229. When licenses terminate; proration and refund not permitted . Al lieeases
issueéby&eMaaaeRese&reesGemmm&sh&Hbee&aaaaMba&saaé—A The
Commission shall issue all licenses on an annual basis. All licenses shall be valid from January 1
of each year or their later date of purchase and expire on December thirty-ene 3I of the year
in which issued.

B. Refunds shall not be made or prorated if the fishing effort is reduced, or seasons are
closed (i) in order to promote conservation of the fisheries or (ii) due to natural conditions.
Refunds shall not be made for any license that is suspended or revoked.

Drafting Note: Subsection B clarifies that refunds will not be made in instances of a closing
of a fishery, or revocation/suspension of a license. Similar language appears in existing §§
28.1-47.1 and 28.1-70.

§284—22—De5&we§9&9§d&pkeateheeasesaaémvmees——$he€emm&ss&e& destroy oF
etherwise dispese of duplicate and mpkea-tesetsefheensesaad%hed-upheatemeesef
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vouchers after they have beer audited by the Auditer of Publie Accounts:

Drafting Note: Existing § 28.1-22 is repealed since procedures for disposition of records are
prescribed by the Virginia Public Records Act (§ 42.1-76 et seq.).

§ 28.2-230. Penalty for false statements or altering a fishing license; penalty.—It shall be
unlawful for any person to (i) subscribe to a materially false statement in applying to secure a
license to fish, or (ii) alter or change such license.

A violation of this section shall be a Class 1 misdemeanor.

Drafting Note: This proposed section contains new language which makes it a crime to
falsely obtain or alter a license. Language in existing § 28.1-64 provides a Class 1 misdemeanor
penalty for falsely swearing on an application for a menhaden license. Similar language has
been used for this proposed general provision. Although several existing sections (i.e., §§ 28.1-47,
28.1-47.1, 28.1-60, etc.) require an applicant to affirm through an oath that the information
provided in the application is accurate, it is unclear what constitutes unlawful activity.

§ 28.2-231. Exhibition of license; display to officers; penalty.—Any person engaged in fishing
shall have the required license available for inspection and shall present such license when
requested by an officer. Failure to present the license upon request of any officer is a Class 1
misdemeanor and prima facie evidence that the person is fishing without a license.

Drafting Note: Existing § 28.1-120 (Taking oysters or clams by hand or with tongs) and §
28.1-133 (dredging and scraping license fee) contain similar language.

§ 281-36: 28.2-232. Revocation of licenses.—The Commission may revoke and prohibit the
issuance, reissuance, or renewal of any and all licenses issued to any persen; and prohibit the
issuanee; reissuanee or; renewal of any licemses; if, after a hearing held after ten days’ notice to
sueh persen the applicant or Izcensee , it finds that sweh the person has violated any provision
of this tile subtitle .

The duration of amay the revocation shall be fixed by the Commission up to a maximum of
two years, taking into account (i) evidence of repeated or habitual disregard for conservation,
health and safety laws and regulations; (ii) abusive conduct and behavior toward Marine Patrol
officers; and (iii) the severity of any damage that has occurred, or might have occurred, to the
natural resources, the public health, or the seafood industry.

An appeal from the Commission’s decision may be taken to the courts as provided in Article
3 (§ 28.2-216 et seq.) of this chapter.

Drafting Note: No change in the law.
§§ 281861 - Repealed by Aets 174 e 86—
§§ 38:1-36:6: Repealed by Aets 1874; & 86—
Article 6.
Marking of Boats, Nets and Other Devices.

§ 281-73: 28.2-233. License plates of tags or identification generally.— It shall be the duty of
the Marine Resources The Commission te shall provide metal license plates er tags or
identification numbers when required by statute oF regulation; of sueh design of d&gﬁ& with
such letters and / oF figures stamped of painted thereon; as may be deemed Reeessary of
preper lo licensees in a form and manner prescribed by the Commission.

Drafiting Note: Language is added which reflects the agency’s current practice of furnishing
identification numbers.

§ 283-74: Inspectors to distribute license plates oF tags; duty to attach to beais; nets oF ether
devices—=Such metal license plates or tags shall be furpished by the Marine Reseurces
Commission o the various inspectors; who shall furnish the same to such liceasee whe is
required by statute or regulation to attach and display such metal license plate or tag. H the
license be for a haul seine oF purse nel; the licensee shall securely attach and display the metal
license plate at a conspicuous place on the starboard side of the beat used in fishing sueh
device: I the license be for a pound net; fyke net; gill net of any type; drift met or other
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license plate on one of the offshere stokes or buoys of the fishing device: Kach of the aforesaid
nets set in the water shall be marked by a buey or stake easily visible on the surface which
shall display the metal license plate which was issued by the inspector: Any of the aforesaid
nets in the water not identified in this manner may be seized by a duly authorized inspector o
be held for any forthecoming lepgal proceeding:

Drafting Note: This section is stricken and incorporated into preposed § 28.2-233 and
proposed § 28.2-234.

§ 281-75. Repeaied by Acts 1966; e 684—

§ 28176 Penalty for failure to attach plate or tag or for permitting s removal—ARYy
person; licensed to eagage in the fish or shelfish business in this State; who shall fail or refuse
to properly attach such metal plate or tag to the beal; peund net; fyke net or gill net for which
he hes precured a license; or who shall remeve or suffer the same to be removed from Such
beat; pound net; fyke net; gill net or other device; shall be guilty ef a misdemeaner

Drafting Note: This section is stricken and moved to subsection B of proposed § 28.2-234.

§ 28.2-234. License tags and identification numbers to be fastened; penalty.—~A. License tags
or identification numbers shall be attached and displayed in the following manner:

1. License tags for fixed fishery devices, including pound nets, fyke nets, crab traps, and
staked gill nets, shall be fastened to one of the offshore stakes.

2. License tags for anchored gill nets and drift gill nets shall be fastened to a flagstaff, or
buoy that is visible from the surface.

3. License tags for vessels using haul seines, purse nets, trawl nets, crab pots, trotlines, and
crab scrapes shall be fastened at a conspicuous place on the starboard side or the mast of the

vessel.

4. License tags issued for businesses purchasing seafood shall be affixed in a conspicuous
place on the business establishment, boat or motor vehicle.

5. Identification numbers when issued for particular devices shall be applied by the license
holder and shall be in place at all times when the gear is deployed.

B. Any such licensee who fails to properly attach or display such a license tag or
identification number is guilty of a Class 1 misdemeanor.

Drafting Note: Several existing sections have been consolidated into this general provision.
Subsections A 1 and A 2 are existing §§ 28.1-48 C and 28.1-74. Subsection A 3 is existing §§
28.1-48 C, 28.1-74 and 28.1-171. Subsection A 4 is existing § 28.1-119.1. Subsection A 5 refers to
existing regulations on the identification of fish pots and existing § 28.1-173.2 regarding the
identification of crab pots. Subsection B is taken from stricken § 28.1-76 in which the “failure to
tag” is punishable as a Class 1 misdemeanor.

§ 281-7F 28.2-235. Duty to apply for new plate or tag in case of loss ; penalty .—Should
such metal plate ef tag be removed or destroyed by accident ef , by the force of the sea, or in
any other casual manner, i shall be the duty of the persen helémgthekeemeteopemte;
mmmmmmmmmmmpmmmmmw
at enece the licensee shall apply te the inspector of the distriet in which such beat;, haul seine;
pound Bet; fyke net; oF other device is located to issue to himr for a new plate oF tag ; which
application must be made within twenty-four hours after the discovery of the destruction or loss
of the original plate GP tag and aay persen failing se . Failure to do so fer twenty-four heurs
after the diseovery of less aaysuehplateertagsh&ﬂbeguﬂ&eiisaaass3
misdemeanor.

Drarting Note: The penalty for not applying for a new tag within twenty-four hours has been
reduced from a Class 1 to a Class 3 misdemeanor.

§ 28.2-236. Seizure of unmarked devices.—Any fishing device, not marked, tagged or
identified in the required manner, may be seized by an officer and held for any forthcoming

legal proceeding.

Drafting Note: Proposed § 28.2-236 is language in existing § 28.1-74 which has been stricken.
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§ 281-79- 28.2-237. Removal of abandoned pole or stake; stakes as identification markers;
revocation of licenses for failure to remove stakes.— A. Any person ; firla oF eorperation fishing
a pound net or any other type of fishing device requiring the use of fixed poles or stakes, shall
remove all such abandoned poles or stakes from the betom of the water where located;

that ; however, one pole or stake may be left standing at least four feet above mean
high water at old stands as an identification marker.

Abandoned poles or stakes are considered to be sueh poles or stakes which are not used for
fishing.

B. The Commission may revoke any orf al fishing licenses issued to such person ; firm oF
eerpeoration; as set forth in § 28336 § 28.2-232 , if abandoned poles or stakes are not promptly
removed. I any persen; firm or corperation f&l-ls Failure to remove such poles or stakes ; he is
guilty of a CIassIm:sdemeanorandpmsbedaspméeém§l-8—%429f&he€eéee§¥ﬁg&ma
The persen; firm or corperation respensible for removel of such peles or stakes shall be the
person; firm oF corporatien whe held the last license most recent licensee for sueh the fishing
device is responsible for removing the poles or stakes .

Drafting Note: No change in the law.

§ 28.2-238. Concealing name or number of vessel; penalty.—Any captain or owner who covers
or conceals the name, registration number, or fishing license tag of any boat licensed and
engaged in the fisheries under this subtitle is guilty of a Class 1 misdemeanor.

Drafting Note: Proposed § 28.2-238 is language from existing §§ 28.1-54 and 28.1-190 with the
penalty being the same for violating § 28.1-54.

§ 28178 28.2-239. Exemptions from article—Nothing ecentaired in this article shall be
eonstrued te apply applies to boats used purely for pleasure recreation purpeses , or for the
taking ef fish or shellfish for family use enly , by rod and line or with hand lines , for family
use only .

Drafting Note: No change in the law.
CHAPTER 3.
FINFISH.

CHAPTER DRAFTING NOTE: This chapter is devoted to the licensing and restrictions on
taking finfish for food. Previously these provisions were part of an article in Chapter 4 entitled
“Fish and Fishing Generally.” The new chapter is divided into two articles: (i) the application
process and license fees, and (ii) restrictions on harvesting, including those which apply to
harvesting activities and seasonal limitations.

Article 1.
Licenses.

§ 28147 28.2-300. License application to fish with certain nets. —Any resident of Virginia oF
nonresident person desiring to take or catch fish with any device other than a hand line i any
of the tidal waters of the Commonwealth; or tidal waters within the jurisdiction of under the
joint } of this Commonwealth; or rod and line shall apply to any inspeector exeept that
the the Commissioner for a license. An applicant for a license to fish with a fixed device shall
make application apply in writing to the inspeetor of officer assigned to the district in which the
fixed device is proposed to be located ; and . Every applicant shall state on oath the his true
nameefaam&sandaddresseraddms&sef%hepemne;pesensappbmgferkeeme;,the
place at which where the net, seine, fyke, weir, or other device is to be fished ; and that during
%hepeaedef%hekeemwhwhsh&ﬂbe%mmhnum%tepeeembef%mafeaeh
year; they ; and that he will not violate any of the laws of this Commonwealth in relation to the
taking and catching of fish.

Drafting Note: The penalty for falsely swearing appears in § 28.2-230. Language indicating
the license year is stricken since proposed § 28.2-229 contains such language.

§ 28:1-48: 28.2-301. License tax fee for fishing in tidal waters ; register mark .— A- Every
resident or nenresident who shall apply applicant for a license to catch or take f:sh from the
tidel waters of the Commonwealth; or the waters within the jurisdiction of the Commenwealth;
shall pay te an inspector a speeifie the following license tax fee ; which shall be in Heu of all
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taxes levied upon such persens for toking and catehing fish; or for seling the preduct theresf @S

1. On each pound net, $25;
2. On each stake gill net of 1200 feet in length or under, with a fixed location, $15;
3. On al other gill nets up to 600 feet, $10; alt sueh nets over 600 feet and up to 1200 feet;

y

4. On esch thresh net; skirt ael; slat traps; prep Bets; trap nel; or similar deviece; $8: all
other gill nets over 600 feet and up to 1200 feet, $15;

5. On each cast or throw net or similar device, $8;
B. 6. On each fyke net head, weir, or similar device, $8;

6: 7. On each person taking or catching eels or otherwise fishing by a means commeonly
knewn as using fish pots, $12;

% & On each person using or settmg fish trotlines, $12 : # shall be untawful to set a fish
trotline on the ocean side of Accomack and Neﬁhamptea@euaﬂes—?heéemmo&mpeeters
may econfiseate any fish tretline set in sueh area ;

& 9. On each person using or operating a fish dip net, $6;

9. 10. On each haul seine under 500 yards in length used for catching fish, under 560 yards
in length; $29;

19 11. On each haul seine from 500 yards up to 1000 yards in length used for catching fish,
frem 500 yards ip length to 1000 yards in length; $88.

B: The Commissior shall have the power to establish a license commensurate with other
lieenses in ap amount not more then $100 for any deviee used for the laking or catehing of
finfish- fish or shelifish in the waters of the Commonwealth; that is nol mentioped in this title:
m&mmmmmemeMW&eM$
the person operating the device they may deem advisable when issuifig such a leense:

€: Inspeetors issuing such licenases shall furnish te the persen io whem Such leenses are
issued a pumber oF register mark; to be placed by the fishermen on their beats or fixed fishing
deviees: H shall be unlawful for any person; firm, or corperation to use; operate; set o eause to
be used; operated; or set; any sueh driff; or haul seine exeeeding in length 1,000 yards: If the
license be for a fixed fishing deviee; the helder of the license shall fastep such register mark oF
pumber securely o one of the offshere stakes of the fishing deviee; but such deviee may be
meved at any time within the same inspection distriet during the season for which the leemse
therefor has been seecured with the approval in writing of the inspector without the payment for
anyadéﬂea&heensektheheemebeie;aheﬂsem&dﬂﬁae%puﬁeaetersmﬂ&rm
device, the heolder of such license shall fasten the register mark number seeurely at
conspicusus place on the starbeard side of the beat used in fishing such deviee:

Drafting Note: The language in subsection A which discusses payment in lieu of other taxes
is stricken (i) since there is no license required to sell seafood and (ii) existing language could
be interpreted as exempting nonresidents from having to purchase a harvesters license or paying
other taxes or fees associated with harvesting. Existing subsection A 3 has been divided into A 3
and A 4 to clarify that license fees for gill nets vary by the size of the net. Existing subsection
A 4 is obsolete language. The unlawful activity of setting a trotline in subsection A 7 has become
proposed § 28.2-310. Subsection B has been stricken and incorporated into existing § 28.1-23
(proposed § 28.2-201). Subsection C is stricken since requirements for license plates and tags for
nets have been consolidated in § 28.2-234.

§ 28-1-623 28.2-302. Commercial fishing pier ; license fee; penalty .—A. As The owner of a
commercial fishing pier shall pay an annual license fee in the ameunt of fifty dollars shall be
charged for each commercial fishing pier that is over or upon the subaqueous beds of the

Commonwealth.

B. Ne met Net fishing shall not be permitted within 300 yards of the sides or end of a
commercial fishing pier ; previded; however; the . The Commission may decrease this distance if
; in the opinien of the Commissien; it considers 300 yards is cemsidered to be an excessive

)
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distance because of the size of the body of water where the pier is located. A violation of this
subsection is a Class 3 misdemeanor.

C. The construction or erection of a commercial fishing pier on a subaqueous bed of the
Commonwealth shall be is subject to the permit requirements of § 623-4 10.2-1203 .

D. For purposes of this section, a commercial fishing pier shal} be means any pier that is
epeatethepubheaad&sedpﬂmaﬁyteﬁsh#emtbepief whose primary purpose is to allow
fishing by the public for a fee ; previded; however; that a . A public fishing pier operated by a
political subdivision that is epea to the public to fish frem the pier shall be considered to be a
commercial fishing pier , aithough no fee is charged.

The previsions of this sectioh may be enforced by any law-enforcement officer of the
Commonwealth or the political subdivision in which the pier or any part thereof is lecated:

Drafting Note: A penalty provision has been added for a violation of subsection B. Under
existing § 28.1- 187 an unspecified penalty is a Class 3 misdemeanor penalty. The last paragraph
is stricken since the MRC has responsibility for the licensing and permitting of the pier. Other
laws and ordinances as they may relate to activity on such piers are currently enforced by local
or state authorities.

Article 2.
Taking of Fish, Net, and Device Restrictions.

28-149: Repealed by Aets 1076; ¢ 620-—

§ 281481 28.2-303. Size of fish that may be caught: purchase er pessessiop of undersized
fish Taking and sale of stuxgeou prohibited; penaily .—Except as otherwise provided by
regulation adepted pursuant to $§ 28-1-23 through 28.1-26 of this Cede , it shall be unlawful for
any person to take, catch or pmess any sturgeon fish: cebia (benita) which is less than twenty
inches in length; er meore than tep percent of two by count; whichever is greater; of summer
flounder (fHuke) less than twelve inches in length. Whenever any person has pessession of mere
than 100 peunds in the agpgrepate of summer flounder; the taldng, catching or pessession of
whieh is oF might be unlawful due to their size; a lot of 100 peunds of such speecies may be
WWWWWMMMWMMW%MM

thap 100; thereof are under the lawful size for purpeses of this prevision: If less tham
mae&peweﬂafewm&emwfmwsuehpemﬂshaubepﬁesmedgudtyefm
violated this provisien- Measure of length for purpeses of this section shall be frem nese to tip
of tail . Any sturgeon fish caught by any person er any fish below the lawful size herein
provided shall be at ence immediately returned to the water.

1t shall be unlawful for any dealer or wholesaler of fish for human consumption to buy from
others or to otherwise possess for purposes of resale any fish; the tak-mg; catching oF pessession
etwlnehasaaiawf&l—ertepemfe*meseeﬁres&ieaayﬁsh— taking, catehiBg of
pessession of which is unlawful due to the size thereof, as provided herein; upless in the latter
mmmmmammxmwmmmﬁamm
Whenever a dealer or whelesaler of fish has pessession of mere than 100 peunds in the
ageregate of any variety er species; the taking; catching or pessession of which is or might be
unlawful due to their size; a lot of 100 pounds of each speeies of variety may be separated by
any ipspector from the whole quantity thereof for purpeses of determining whether less than
9005 thereof were under or over the lawful size for purpeses of this provision: If less than
pinety perecent are within the lawful size the dealer or whelesaler shall be presumed pguilty of
having viclated this provision; if the fich were bought from others or otherwise possessed for
purpeses of resale sturgeon .

A violation of this section is a Class 1 misdemeanor.

Drafting Note: Most of this section has been stricken because it is covered by regulations.
New penalty language has been added which punishes offenses as Class 1 misdemeanors.

§ 2831-66: 28.2-304. Taking, possessing, etc., channel bass and reekfish ; confiscation of such
fish illegally taken ; pemalty .— A. Except as otherwise provided by regulation adepted pursuant
te &8 28—1—23 t‘hfeugh 28-1-26 ef this Cede , it shall be unlawful for any person ; firm oF

to take, catch, and/ or have in pessession possess , offer for sale or transport during
any one day more than two channel bass (red drum) over thlrty-two inches in length oF more
than two reekfish (striped bass) ever forty inches in length er mere than five percent or twe by
eount; whichever is greater; of any roekfish (striped bass) of less than fourteen inches in lepgth:
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All sueh measurements are te be long from tip of nose to tip of tail.

Any person ; taking or catching more than two such channel bass ever thirty-twe inches in
kﬂg&%%%%ﬁ%&%%ﬂ%mmgawmmmmﬁm
by count; whichever is greater, of any rockfish {striped bass) of less than fourteen inches im
length: shall immediately release and returm such fish te info the water at the place where the

fish were taken or caught.

ARy persen; fif: oF corporatien who has mere then two of either sueh fish ever the legal
moXifuin Size oF more than five perecent or two by count; whichever is greater; of any such fish
W&ek@!mmm&mm%mm@ysﬁﬂ%@eﬂgm@eﬁ
vielating the provision eof this section:

B. Any inspeeter officer who finds more than two sueh fish channel bass over the legal

max1mumsuewm%%p%wmwmmsm%m%m
under the legal minimum size in the possession of any person ; firm or cerperation shall

immediately confiscate such fish.

Every game warden and every other law-enforcement officer of this State and iis
subdivisions shall have the authority to enforce the provisions of this seetion:

C. A violation of any provision of subsection A is a Class 1 misdemeanor.

Drafting Note: Language has been stricken which refers to the size and allowance limits on
rockfish and a minimum size limit on red drum since these appear in regulations. Enforcement
language is stricken since all sworn officers have this authority. A Class 1 misdemeanor penalty
provision has been added.

§ 2831-61- 28.2-305. Size of mesh and length and depth of certain nets : peund net; haul seine
and shallow water defined ; penally .— A. It shall be is unlawful for any person to use a peuné
net; head; or picket; or mullet net (that is under 200 yards long) having a smaller mesh than 2
stretehed measure; after having been tarred; for the purpese of catehing food fish: Ner shall any
haul seine or mullet pet be lopger than 1;000 yards in length and if over 200 yards leag shall
not have mesh less than 3% stretehed measure; and no mullet net shall be deeper than 40
meshes; the following nets:

1. A pound net or a mullet gill net that is less than 200 yards long having a smaller mesh
than two inches, stretched measure, after having been tarred; or

2. A haul seine longer than 1,000 yards and if over 200 yards long having mesh less than
three inches, stretched measure; and

3. A mullet gill net deeper than forty meshes.

B. It is unlawful previded; further; that ne license shall be issued to set a pound net or
other fixed fishing device on an established and presently used haul seine stard area , except
that this provision shall not affect a pound net stand presently licensed as suech .

ARy net having a funnel mouth; round mouth; or square meuth,; with head exposed abeve
mmmmma%%&%%%mmwwm&eMw
shallow water The term “shallow water” as used herein shall mean any waiers met
eight feet in depth at mean low tide: Every haul seine shall have ome and the same end
stationary at all times while the seine is being used; execept when closing the net the statiopary

end may be echanged:
C. A violation of this section is a Class 3 misdemeanor.

Drafting Note: Obsolete terms “head or picket nets” and “stand” are stricken. Proposed
subsection A clarifies the language of the first paragraph by listing the unlawful uses of various
nets. The paragraph which defines the types of nets is stricken and moved to the proposed
definitions section of this subtitle (§ 28.2-200).

§ 281511 28.2-306. Use of certain fishing devices in certain waters.—It skall be is unlawful
for any person to use any snatch hook, grab hook or gang hook for the purpose of taking or
catching fish in the Rappahannock River below the Downing Bridge at Tappahannock, between
January 1 and March lSefeaehyeaF The provisions of this section are applicable to beoth
residents and nonresideats: Nothing in this section shall apply to any licensed fixed fishing
device.
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A violation of this section is a Class 3 misdemeanor.
Drafting Note: A penalty provision has been added.

§ 281512 Repeaied by Aets 1976; e 47—

§ 281-52: 28.2-307. Length of fixed fishing struetures device ; gill nets ; penalty —A. Ne It is
unlawful for any person to use a single fixed fishing strueture shall have device having a total
length greater than 1,200 feet ; exeept in woters on the Eastern Shore seuth of the entranee to
Easterr Bay, where the allowable lengths of single structures shall be net mere than 1,800 feet .
Between Clear and unobstructed intervals of at least 200 feet shall be maintained between
successive fishing structures in the same row, elear and unobstruected intervals of at least 200
feet shall be maintained; and adjoining rows of fishing structures shail be at least 300 yards
apart. In addition, a clear passageway at least 200 feet wide shall be maintained, reaching from
all regular navigable channels to all established boat landings. All stakes shall project not less
than four feet above the surface of the water ef at all stages of the tide. Any stake not
complying with this condition shall be withdrawn removed by the licensee .

. Ne net shall be piaeed B. It is unlawful to place a net within 300 yards of the side or end
of any fixed fishing device, unless in the same row.

C. A violation of any provision of this section is a Class 3 misdemeanor.

B: § 28.2-308. Setting of gill nets in oceanfront ; penalty — From the Friday immediately
preceding Memorial Day through September 15 of each year, gill net operators along the
southern oceanfront boundary of the United States Dam Neck Military Base south to the North
Carolina border shall maintain unimpeded breaks of 500 feet between adjacent rows of nets.
Gaps between such gill nets in the same row shall occur no less than every 2,000 feet. These
gill nets shall be set at a minimum of 400 feet seaward from the mean bighwater high water
mark.

Violation of this section is a Class 3 misdemeanor.

Drafting Note: Existing § 28.1-52 has been divided into proposed §§ 28.2-307 and 28.1-308.
Language in existing § 28.1-52 (proposed § 28.2-307) which allows the setting of gill nets of 1,800
feet sfouth of the entrance of the Eastern Bay has been stricken since the location cannot be
identified.

$ 28.1-62:1. Expired-—

§ 281-53: 28.2-309. Distance nets may extend across body of water or channel; prohibition;
regulations; penalty.—A. It shall be is unlawful to set or fish any net or nets across any river,
bay, estuary, creek, or inlet which are longer than one-fourth the width of the body of water
from mean low water to mean low water at the point where the net or nets are set or fished.

B. It shall be is unlawful to set or fish any net, other than a menhaden net, in any portion
of a marked channel of a river, bay, estuary, creek, or inlet which has navigation aids installed
or approved by any agency of government. However, the prohibitions and restrictions on setting
nets contained in this subsection shall not apply to any net set on the eastern or ocean side of
the Counties of Accomack and Northampton Ceunties . Beginning January L 1992; the The
Commission shall have the authority to promulgate regulations permitting governing the setting of
any net on the eastern or ocean side of the Counties of Accomack and Northampton €eunties .

E£. C. It shall be unlawful to set or fish any net which is a hazard to navigation.

#ts subdivisions shall have the authority to enforee the provisions of this section:
D. Any person who violates the provisions of this section shalt be is guilty of a Class 3
misdemeanor.

Drafting Note: In subsection B “permitting” is stricken and “governing” inserted to clarify
that the agency retains the authority to establish specific regulations for the use and placement
of nets in this area. Language in old subsection C is stricken since it is unnecessary. Subsections
have been rearranged to provide better organization.

§ 28.2-310. Trotline prohibited on ocean side of Eastern Shore; penalty.—It shall be unlawful
to set a fish trotline on the ocean side of the Counfties of Accomack and Northampton. The
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Commission officers may seize any fish trotline set in such an area.
A violation of this section is a Class 3 misdemeanor.

Drafting Note: This section is language taken from existing § 28.1-48(7) (proposed 28.2-301)
which sets license fees.

§ 283-86: 28.2-311. Chickahominy river in Charles City ; penalfy .—It shali be is unlawful for
any person ; firm; corporation; oF asseeiation to take or catch fish , er shellfish , or marine
organisms , on or within 500 yards below the Chickahominy Dam at Walker’s, on the
Chickahominy river River , in Charles City Ceunty; Virgimia; other than with rod and reel ané

line or hand line.
A violation of this section is a Class 3 misdemeanor.

Drafting Note: The reference to Charles City County is stricken to clarify that the prohibition
on fishing below Walker’s Dam applies to the entire river, which is bordered by both Charles

City County and James City County.

§ 381-8)- 28.2-312. Rappahannock river River and certain of its tributaries ; penalty —It
shall be is unlawful for any person ; firm of corporation to use any haul seine (i) within 100
yards of mean low-water mark, or 3 - feef of water in depth at mean low water, whichever
shall be is closer to the shore, or (ii) over any oyster ground held under lease from the
Commonwealth and marked as required by law in the waters of the Rappahannock River east of
Downing Bridge at Tappahannock, and in its tributaries east of Downing Bridge. The restriction
hereinabeve set forth as to hauling seine within a eeriain number of feet of shere or in water
of a eertain depth in clause (i) shall be inapplicable where the uwnreveked written consent of the
adjacent landowner has been obtained.

A violation of this section is a Class 3 misdemeanor.
Drafting Note: No change in the law.

§ 28:1-813- Repealed by Aets 1978; e 47—

§ 281-B5: 28.2-313. Killing fishk by means of explosives, drugs , or poisons ; possession;
penalty — A. It skall be is unlawful to capture or kill any speeies of fish , shellfish, or marine
organisms by means of explosives, drugs, or poisons at any time in any ef the waters of the
Commonwealth or in any ef the waters under its jurisdiction.

§ 38-1-56: PoessessioR or sale of fish taken by means of explosives; drupgs oF peisons— B. It
shall be is unlawful to have in pessession; or te possess, sell , or offer to sell, within the
Commonwealth, any fish , shellfish, or marine organisms Killed or captured by means of
explosives, drugs , or poisons, whether the same were se Kkilled or captured within or without

the jurisdiction of Virginia.
A violation of this section is a Class 3 misdemeanor. }
Drafting Note: Existing §§ 28.1-55 and 28.1-56 have been combined into proposed § 28.2-314.

The addition of “shellfish” and “marine organisms” is necessary because of the change in the
definition of fish. Previously the definition of fish (§ 28.1-1) included both finfish and shellfish.

§ 281-5%: Repealed by Aets 1983; & 30—
§ 28-1-67 Repealed by Acts 1974 e 434—
Article 3.
Restrictions on Trawling.

§ 28-1-6% Trolls; trawl 28.2-314. Trawl nets and drag nets prohibited ; sale of fish .—Except
as may be provided in § 28:1-68-1 § 282-315 of this Code, it shalt be is unlawful for any person ;
firm or ecorporation to operate; for the purpese ef taking eF catching fish; a trell o (i) lo take
or catch fish, shellfish, or marine organisms with a trawl net, drag net, or similar device drawn
through the waters by a vessel, boat, or other craft in any waters of the Commenwealth; er
mmmm&mm&maﬁgm&maaﬁm
authorized by law ; or (i) to buy, sell, or offer for sale any fish taken or caught in the waters
of the Commonwealth or under the Junsdlctlon of the Commonwealth, with a el er trawl net,
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drag net, or similar device.
A violation of this is a Class 1 misdemeanor.

Drafting Note: Deleted the term troll since it's obsolete. The exemption which allows the use
of a licensed haul seine is stricken since it would not be used in this manner. A penalty of a
Class 1 misdemeanor has been added because of the device’s impact on the fishery.

§ 28:1-69: Repealed by Aels 1978; e 18—

§ 281681 28.2-315. Fishing with trawl net within three-mile limit ; license fee .—A. It shall
be is unlawful to catch fish , shellfish, or marine organisms within the three-mile limit of the
Virginia Atlantic shoreline with trawl nets or similar devices. However, the Marine Reseureces
Commission may issue licenses te residents or ponresidenis to trawl within sueh the three-mile
limit from Cape Charles north to the Maryland line, except the months ef during September and
October and from 36° 40’ north latitude south to the North Carolina line at any time, and from
Cape Henry south to 36° 40" north latitude between October 1 and May 1 ef eaeh year .

B. The Commission, whenever it deems # advisable to de se to protect or promote the
fisheries, may close and open the area, or any part thereof, described in paragraph subsection A
hereof for to trawling or restrict the manner, method, size, and season of catch.

€ In the exercise of its authority granted pursuent te this seetioR; the Commission shall
cause neotice of any such action to be taken to be pested in twe or more public places in eaech
locality affected at least five days prior to the Commission meeting at Which sueh aectier may be
considered: Such publication shall be in liew of any other netice and shall be the only preeedure
required by the Commission in exereising such authoriby

§ 38:1-70: Liecense fee—A C. The license fee to fish in the area with a trawl net or similar
device may be granted upen payment of a fee of in the area described in subsection A shall be
$100 per annum for each boat so employed ; aid no part of this fee wili be refunded sheuld the
area be elesed at the order of the Commissioner .

Drafting Note: Existing §§ 28.1-69.1 and 28.1-70 have been combined. Because of the change
in the definition of fish the terms shellfish and marine organisms have been inserted. Subsection
C is stricken because there is no longer any need for such a procedure in light of the regulatory
process established in Article 2 of Chapter 2 -of this subtitle. Proposed subsection C is existing §
28.1-70. Language prohibiting the proration of a fee is stricken because such a prohibition exists
under a general provision (proposed § 28.2-229).

§ 283-68: 28.2-316. Trawling boat not granted license for other fishing device ; penalty .— Ne
It is unlawful for any vessel, boat or othercraftsbaﬂhaveakeemete;aaye&herae&o;
fishing device grasted to be used or employed omr a boat equipped for trawling and haviag
thereen a trawl met; except as hereinafter provided equipped for trawling and having a trawl net
on board, to be licensed for any other net or fishing device .

A violation of this section is a Class 1 misdemeanor.

Drafting Note: New language clarifies what is unlawful activity. A Class 1 misdemeanor
penalty has been added because of the impact of such activity on the fishery.

§ 2837 28.2-317. Prima facie evidence of violation ; penalty .— The finding of any Any
vessel, boat, or other craft found in the waters of the Commonwealth, or in the waters under
the joint jurisdiction of the Commonwealth, equipped for trelirg; or trawling, and having a
trawling net, drag net, or a similar device aboard with fresh or live fish on deck eF in the held
thereef; or in any portion of such vessel, boat or craft, shall be constitute prima facie evidence
that the operator or eperaters and master and members of the crew of the wvessel; boat or other
eraft are guilty of trelling er trawling.

Drafting Note: No change in the law.

§ 28372 28.2-318. Exemption frem artiele for certain trawling activity .—Nothing in this
article shall be construed as prohibiting the transportation eof fish caught by means of trel orF
trawl net outside of the territorial limits of Virginia and trell or trawl nets used inecident thereto;
inte Virginia perts to be placed upen the market prohibit (i) the use of trawl nets to catch fish
outside the territorial limits of ergmza or (ii) the transport of such fish into Virginia ports for
sale .
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Drafting Note: No change in the law. Language revisions only.

§ 281721 28.2-319. Forfeiture of fishing gear, etc.—Any net, pot, or other fishing device or
gear used .in the violation of any of the provisions of this article shall be forfeited to the
Commonwealth ; suek and subject to the forfeiture to be enferced under the provisions of
Chapter & (§ 281184 et seq) of this tile Chapter 22 (§ 19.2-369 et seq.) of Title 19.2 . Any
property seized under autherity ef this article shall be held to await the proceedings by
information prescribed by such chapter ; ahd upen suech seizure being made; the . The officer or
other person making the same seizing the property shall ferthwith immediately give notice
thereof to the Commeonwealth’s atterney attorney for the Commonwealth whose duty it is to file
such information.

Drafting Note: Clarifies that the forfeiture of fishing gear shall fall under the forfeiture
provisions of Title 19.2 and not a separate procedure established under Title 28.1.

CHAPTER 4.
USE OF PURSE NETS FOR TAKING MENHADEN.

CHAPTER DRAFTING NOTE: Chapter 4 contains provisions relating to the menhaden
fishery. Under Title 28.1, these statutes appeared as Article 2 of Chapter 4 (Fish for
Manufacture Into Fish Meal, Oil, etc.). The application process has been consolidated so that
residents and nonresidents will file the same application for a license. The service of process
provision for nonresident menhaden fisherman has been updated to conform to current
procedures.

Article 1.

Licenses.
§ 38:-1-60: Nenresidents generally—) ; 2) Repealed-

€3> License for taking menhaden fish: - A nonrresident persen; firm or corporation may take
oF eateh the fish known as “menhaden;” for the purpese of converting the same into oi; fish
serap; fish meal or guaheo; provided such persen; firm or corporation has applied for and
mmwmm%mmmmmmmmm

) Application for license; affidavit required: - Such nenresident persen; fiFm oF
shall apply to the Commissioner of Marine Reseureces for such license; at the office of the
Commissioner: Before granting sueh Heense the Commissioner shall require the applicant
epplying for the same to disclose by wrilten affidavit:

{8) The true name oF Bames of the persen; persess; fiFn oF corporation owning the purse
net; seine; vessel or watererafl; and all the apparatus thereunto belonging for which the licemse
is desired; and if it be a firm; the true names and addresses of all the members of such firm:
and; if a corperatien; the location of the principal office and the pames and addresses of the
officers thereef-

) The aame of each and every vessel; steamer of other watereraft; and the pert in which
the same is registered; for which such license is desired:

&) That during the peried of the license the owners and all persens empleyed by them will
ot vielate any of the laws eof this Stote in repard to the {aking and catching of fish in the
waters thereef:

Should the Commissioner of Marine Reseurees be fully satisfied that the statements set forth
in the affidavit are true and bena fide he shall then grant a license to such applicant; upon the
applicant’s payment of the same license fee as set forth for residents in § 38.1-58-

6> Service of proeess: - Every sueh licensee shall by writlen power of atiorney appeint the
Secretary of the Commeonwealth and his suceessors in offiee; its agent; uper Wwhom shall be
served all lawhil precess against or notice {o; such licensee; and whe shall be autherized to
enter ap appearance in his behalf: The service shall erly be made upon the Secretary of the
Commonwealth; oF; in his absence; upon the persen in charge of his effice; and shall be made
mmhm&w&mpmamwwmmmmmmm
with the Secretary of the Commonwealth; and ceopies thereof duly eertified by him shall be
received as evidenee in all the courts of this State: Ne judgment shell be entered apgainst the
Jicensee until after the preeess has been served as set forth for at least ten days:

26



Whenever lawful proecess against; or hnotice to; any sueh nonresident persen; firm eor
corporation shall be served as hereinabove provided for; the Seeretary of the Commonwealth
shall ferthwith mall a eopy of sueh process oF petice to such nonresident persen; firm er

- Kor the first process or hotice to be so mailed; the Secretary of the Commonwealth
Mmmmmm%mmmmmwmwmm
railed the sumn of fifty cents; which shall be paid by the plaintiff at the tirne of such service;
and the same shall be recovered by him as a part of the taxable cests; if he prevails in the suit
oF action-

A judgment; decree or order of the court eniered or made apgainst any such nopresident
WM%W%M%WWM%MWW%%
corporation as if such nenresident person; firm oF corporation had been a resident and served
with proeess of notice therein:

6> Penalty for vielatien: - ARy persen; firm or corporation violating any ef the previsiens ef
this section shall be guilty of a misdemeanor:

Drafting Note: This section is stricken since nonresidents fishing for menhaden can use the
application process established in existing § 28.1-61 (proposed § 28.2-400). The service of process
provision which is stricken appears as proposed § 28.2-401.

§ 28161 28.2-400. Application for license for resident or nonresident to catch fish menhaden
for manufacture iato fish meal oil; ete .— (1) General provisions: - Every persea; firm oF
eerporatiep A. Any nonresident owning or holding by lease or charter a purse net, seine, or
vessel of any description te be engaged in eatching fish used in amy eof the waters of this
Commonwealth, or waters within the jurisdiction of this Commonwealth, fo catch menhaden to be
manufactured inte fish meal; oil; 6F guane; or for any other purpese , shall make application
apply to the Commissioner of Marine Resourees for a license. A reszdent shall apply for a
license to the Commissioner through the inspeeter for officer assigned to the district in which is
jecated the fish processing factory where such are to be manufactured is located , or in which
the apphcant resides or has its principal office ; fer a license to take and cateh f-lsh within the
waters of this &mmm}&-wmm&ema&smmm
purpese aforesaid .

&) Whe shall make applieation- - B. If it be the applicant for a license is a corporation

ing for such license , the application shall be made by an officer or one of the directors of

such the corporation; if the applicant be is a partnership, the application shall be made by a

general partner thereef ; if the applicant be is a joint venture or other firm, by a member
thereof; and if the applicant be is an individual, by such individual.

> Form and contents of applicatien- C. The application shall be in writing ; shall be and
sworn to by the applicant before a notary public or other person authorized to administer oaths,
and shall disclose:

8> 1. The true name eFf names of the persemRs person , firm, or corporation owning the
purse net, seine, or vessel, and all the related apparatus thereunto belonging , together with and
the true name er mames of any persons, firms, or corporations holding the same by lease or
charter, for which sueh the license is desired; and, if it be is a firm, the true names of all the
members of sueh the firm; and, if it be is a corporation, whether the same be it is a domestic
or foreign corporation, and the location of the its principal office thereef .

b Repealed-

&> 2. The name of each and every vessel ; steamer; or other watereraft for which such a
license is desired.

{d); ¢&) -Repealed-

> 3. The place where Iocation of the factory which is to manufacture process the fish
menhaden so taken and caught into fish meal; oil; or guane or for any other purpese; is lecated

¢ 4. That, during the period of this license, the applicant will not violate any of the laws
of this State the Commonwealth in regard to the taking and catching of fish in the waters
thereof .

) Repealed-
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Drafting Note: This section is changed so it applies to residents and nonresidents. The
provision in existing § 28.1-60 which requires nonresidents to apply to the Commissioner has
" been inserted into this section. Other changes are stylistic.

§ 28.2-401. Service of process for nonresident individuals, foreign corporations, general and
limited partnerships.—A. A nonresident applicant who is an individval shall by written power of
attorney appoint the Secretary of the Commonwealth his agent, upon whom shall be served all
lawful process against or notice to, such licensee, and who shall be authorized to enter an
appearance in his behalf. The service shall only be made in duplicate upon the Secretary of the
Commonwealth. The power of attorney shall be filed with the Secretary of the Commonwealth,
and copies certified by him shall be received as evidence in all the courts of this
Commonwealth. No judgment shall be entered against the licensee until after the process has

been served for at least ten days.

Whenever lawful process against, or notice to, any such individual is served, the Secretary of
the Commonwealth shall immediately mail a copy of such process or notice fo such individual.
The Secretary of the Commonwealth shall collect the fee prescribed in § 14.1-103 for the service
of process or notice, which shall be paid by the plaintiff at the time of such service. The costs
shall be recoverable by the plaintiff as a part of the taxable costs if he prevails in the suit or

action.

A judgment, decree or order of the court entered or made against any such individual shall
be as valid and binding on such individual as if he had been a resident and served with process

or notice.

B. The service of process on (i) a nonresident firm or corporation shall be as provided in §
13.1-766, (ii) a gemeral partnership shall be as provided in § 8.01-304 and (iii) a limited
partnership shall be as provided in § 50-73.7. :

Drafting Note: Subsection A, which applies to nonresident individuals, is taken from existing
§ 28.1-60(5). The current $2.50 process or notice charge has been removed and the appropriate
section which details the cost has been referenced. The Secretary of the Commonwealth
currently charges $15. Subsection B reflects current procedure for service of process for foreign
corporations, partnerships and limited partnerships which will provide consistency in the service
of process for these entities.

§ 28-1-88: 28.2402. License fee to take fisk menhaden with purse nets ; excepted waiers .—
A: Any person ; firms oF corporation entiled by law to fish in any eof the waters eof this
oF waters within the jurisdiction of this Commenwealth; desiring to take or catch

Commonweai;
fish known as menhaden with purse nets for the purpese of manufacturing them into oil; fish
; fish meal or guano ; of for any other purpese; shall first ebiain a license therefor; and

shall pay to the inspeecter ofﬁcer or agent a speeifie license tax fee ; which shall be in lieu of
nets; oF for selling the preducis thereef as follows:

1. On eaeh sail vessei fishing with purse nets of not more than 400 meshes deep; twenty-ene
dellars and fifty cents;

2- On each sail vessel fishing with purse net of more than 400 meshes deep; seventy-five
doHars;

3 1. On each pewer boat or steam vessel under seventy gross tons fishing with purse net, $§3
three dollars per gross ton, but not more than $150 ; and for such vessels .

2. On each vessel over seventy gross tons fishing with purse net 85 , five dollars per gross
ton, provided the maximum license fee for such vessels shall not be more than $600 : .

4. Or each power beat or steam wvessel of not over twenty horsepower; fishing with purse
aet; thirty-seven dellars and fifty eents -

Sueh inspeeter The officer or agent shall thereupon grant a license to use such net or other
device ; and state in sueh the license the name or names of the person or persons who shall
use the same ; and the amount of tax the license fee as preseribed by law; and the term for
M%Ws%%%w%;mmmmmmmaﬁ
the same year .

i shall be lawful for a resident of this Commenwealth; except sueh persens, firms oF
corporations as may be engaged in the taking or catching of fish known as menhaden for the
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purpese of manufacturing the same inte oil; fish scrap; fish meal or guane; to empley any vessel
oF het owned within or without this Commonwealth for the purpese of taking and catching fish:

B: Except as provided in subsection C of this section; no license granted under the previsiens
of this section sholl be deemed to authorize fishing in the following waters; wherein it shal be
M&%&m&emaﬂ#&&ems&%mmﬁﬁaﬂhﬁm

Lh&e%ﬂ%m&%%%mﬁm&eﬁamma&e
mmmm&emmeﬂgﬁmmﬁmmm
or near the mouth of Kibble Pond; thence in a northerly direction in a siraight line to the

easternmost edge of highland en Stingray Peint: and

2z In the Rappahanneck River and its {ributaries abeve and west of the R:0. Nerds; Ir
Bridge; and

é- In the York River and ils tributaries above and west of a line extending northwardly frem
the western line of Goodwin Islands threugh the westera line of Ellen Island to the northern
bank of the ¥York: and

4. In the East; Nerth; Ware and Severn Rivers and their tributaries; and

8- In Cape Charles harber eastward of line from the western tip of the jetty on the seutherm
side of the channel to the westernmost tip of the jetty on the northern side of the channmel in
Kings Creek and Cherrystene inlet eastward of a line from the western end of the jetty en the
north side of Cape Charles harbor to the seuthern end of Weseoat Point: in Meattawoman and
Hungars Creek eastward of a line from the aecrthwesternmeost tip of land in Old Town Neeck to
Great Neck Peint; in Nassawadex Creek eastward of a line from Shooting Deint to Nassawadex
Deint: in Ocecohannock Creek eastward of a line from Sparrow Peint to the southernmost tip of
Powells Bluff; in Nandua Creek eastward of a line from the nerthernmest poiat of Milbys Peint
te the seuthwesternmnest peint of land in Hacks Neek; said line having a true bearing of 027% in
Pungoteague Creek eastward of a line from Bluff Peint to the seutheasternmeost peint of Finneys
Island; in Onanceeck Creek eastward of a line from Thicket Point to Ware Peint: in Chesconessex
Creek eastward of a line from the northernmest point ef Seund Beach to the northwesteramest
poiat of Beach Island: in Deep Creek; Hunting Creek and Guilford Creek eastward of a line
from the easternmest tip of Russel Island to Halfmoon Peint to Reters Peint to Simpsen Peint to
Flood Peint to Ebb Peint to the mouth of Great Gut: in Messonge Creek eastward of a line from
Seuth Peint to Nerth Peint in the Virginia portior of the Pocomoke River northeast of a line
from Long Point to Virginia-Maryland spar buey “A”; in the Great Wicomico River from the
mouth of Whay’s Creek to Sandy Peint; in Dividing Creek; Prentice Creek and Jarwis Creek
westward of a line from Hughlett Peint te Jarvis Peint; in Indian Creek and Henrys Creek
westward of a line from the southeasternmest peint of land on the eastern side of the mouth of
Henrys Creek to the easternmest point of Fleets Bay Neek: in Dymers Creek westward of a line
from the seuthernmeost peint of Grog Island to the easternest peint of Peplar Neek: in Tabbs
Creek westward ef the line across the mouth of the creek at its narrowest point; in Horn Harber
and Dyer Creek westward of a line from the southeramest tip of Beach Point to the
northernmest point on the seuth side of the mouth of Dyer Creek: in Baek Creek; Clarkston
Creek; Chisman Creek; Poquesen River; Bennett Creek; and adjacent waters westward of a line
from the southeasternmeost peint of Geedwin Islands te the westernmest peiat of Cow Island; in
Beek River westward of a line from Plumtree Point to the westernmost peint of Nerthend Point
in Little Creek southward of a line from the north peint of the west jetty to the north peint of
the east jetty; in Lynnhaver Bay southward of the Lynnhaven Inlet Bridge on U-S: Reoute 60:

GOaLyéumgmepeaeé#em&eﬁﬁtMmdaymMaythfeugh&eMFndaym
licenses granted to vessels under seventy gross tons in aceerdance with subdivision A
3&Mmshaﬂmeﬁmmmemmgm&emmmmmek
River eastward and seuthward from a line extending from Towles Peoint to Burnham Wharf and
from Orechard Peoint to Towles Point: in Dividing Creek eastward from a line extending frem
Jarvis Point to Ditchiey Pump Heuse: in Indian Creek eastward frem a line directly aeress the
ereek at Rappahanneck Oyster Company; in Dymers Creek eastward from a line direetly aeross
the ereek at the eastern end of Standard Preduets dock:

Drafting Note: The language in subsection A which discusses payment in lieu of other taxes
is stricken since there is no license required to sell the product and the language could be
interpreted as exempting out-of-state menhaden fisherman from obtaining a nonresident
harvesters license. Existing subsections A 1 and A 2 are stricken since sail vessels are no longer
used in fishing with nets. Existing subsection A 3 is stricken since there are no vessels under 20
horsepower entering this fishery. Language setting the term of a license is stricken since it is
established in proposed § 28.2-229. Existing subsection B relating to the prohibition on menhaden
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fishing in certain areas has been moved to proposed § 28.2-409. The paragraph which states it’s
lawful for a resident to use any vessel or net for fishing is unnecessary and has been deleted.

§ 281-62: 28.2-403. Action of Commissioner on such application; transfer of license of disabled
vessel; delegation of authority te inspeeters ; appeals from actions of inspeeters .— Sheuld A. If
the Commissioner of Marine Reseurees be is satisfied that the disclosures required by § 28-1-61
28.2-400 have been duly made ; and that the application conforms in other respects {o the
provisions of said that section, and upon payment of the license tax fee specified in § 28158
28.2402, the inspecter Commissioner, or the officer through whom ; or in whose district the
application was made , shall issue to the applicant a license for each of the purse aets; seines,
vessels ; steamers , or other watercraft specified in the appllcatxon whiekh . The license shall
state the name of the licensee and the name of the vessel ; steamer; or other watercraft

licensed.

If any vessel ; steamer; or other watercraft so licensed becomes disabled fer uwse during the
period of such llcense the licensee may, with the consent of the Commissioner of Marine
Reseurees , hire or charter a vessel ; steamer; or other craft belonging to a nonresident to take
the place ef replace the disabled one se disableé for the unexpired period of such license ; im
whiek . In such a case the inspector shall transfer the license issued for the disabled v&el 5
steamer; or other craft to the one so hired or chartered without requiring any additional license

therefor; for which transfer the fee shall be one doHar .

B. The Commissioner of Marine Reseurces may delegate to the varieus inspeciers se much
or al ef officers his authority under this section as he may deem expedient previded; however;
that . However, any person ; firm; or corperatior aggrieved by any action of any imspeeter an
officer exercising such delegated authority shall have the right to appeal to the Commissioner ef
Marine Reseurees for a review and correction of the actions of sueh inspeeter the officer . Sueh
The appeal may be made by mailing a statement of the inspeeter’s officer’s action, together with
the appellant’s objections therete and his the grounds for sueh his objections , to the
Commissioner of Marine Reseurees at the office of the Marine Reseurces Commissien . Upon
receipt of such appeal, the Commissioner of Marine Resources shall ferthwith Jmmedzately notify
the eyster imspector officer involved, who shall, within three days, deliver to the Commissioner
of Marine Resourees all papers in his possession concerning the subject matter of the appeal,
together with a written statement of and reasons for his actions in the premises and the grouads
therefor . The Commissioner of Marine Reseurees shall issue his ruling granting, transferring,
refusing, or refusing to transfer the license or Heenses invelved thhm ten days after the receipt

by him of sueh the appeal.

Drafting Note: The $1.00 fee for the transfer of a license is stricken on the recommendation
of MRC because of administrative costs involved.

§ 28163 28.2-404. Appeals from actions of Commissioner.—Any person ; firm; oF
aggrieved by any action of the Commissioner ef Marine Resourees taken under the provisions of
§ 28163 28.2-403 shall have the right to petition the circuit court of the county ; or the
corporation court of the city ; in which is loeated the factory where the fish were to be
manufaetured processed is Iocated or in which the applicant resides or has #s his principal
office for a review and correction ‘of the ruling of the Commissioner of Marine Reseurces as
provided in Ehapter 2 (§ 28123 et seq:) Article 3 (§ 28.2-216 et seq.) of Chapter 2 of this aﬂe

subtitle .
Drafting Note: No change in the law.

§Mmmwmqmmmmm—mmm
menhaden—H any caploin; master, oF oWRer cover of conceal, or permit to be covered oF
conceated; the pame or number of any vessel for the catehing, or taking, or conveying of fish;
oysters; clams; seallops; oF €rabs; oF shall ecarry or permit to be carried abeard his vessel when
employed in fishing for menbaden any scrape; dredge; oF patent tongs; he shal upeh cenviction
thereof be guilty of a misdereaner:

Drafting Note: This section is stricken since the language regarding concealing the name or
number of a vessel has been included in proposed § 28.2-238 and the prohibition on the carrying
a scrape, dredge, or patent tongs when menhaden fishing is moved to proposed § 28.2-405.

§ 28.2-405. Carrying patent tongs, etc., while fishing for menhaden ; penally .—It shall be
unlawful for any captain or owner to carry or permit to be carried aboard his vessel, when

fishing for menhaden, any scrape, dredge, or patent tongs.

A violation of this section is a Class 1 misdemeanor.
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Drafting Note: The proposed section is stricken language from existing § 28.1-54 and includes
a penalty of a Class I misdemeanor.

§ 28:1-66: Proecessing of herring which is uafit for human consumption— Netwithstanding ary
other provision of this article; any persen catching herring in pound nels; dip neis; heul seines;
and other simiar nets; execluding trawl and purse netls; may sel sueh herring to be
manufoctured into fish meal; fish eil; or guane; provided that said herring is er has become
uafit for human econsumption or for processing inte feod for human consumption: ARy
manufacturer purchasing said berring which is or has become unfit for human consumption er
for processing into feed for human consumption, may manufacture said herring into fish meal;
fish eil; oF guane:

Drafting Note: This section is stricken since herring is no longer caught in pound nets or
similiar nets.

§ 28.2-406: Reserved.

§ 28:1-64: 28.2-407. Penalty for vielatier of §§ 28:1-61 through 28.1-68; ferfeiture Forfeiture of
fishing gear ; ete . If any persen; firta or corporation use or empley any purse ael; seine; vessek
mwmmm&emﬁmmmmmmmam
Commenwealth; or in the waters within #s jurisdiction; oF in waters under Hs joint jurisdietion;
te be manufactured into eoil; fish scrap; fish meal; oF guane; or permit the same to be used oF
employed by anether for suck purpeses; witheut first eblaining o license therefer as hereinabeve
Ww&wmm%mmmmmmMa

otherwise violate any of the provisions of §§ 28361 to 28:1-63 such persen; firm oF corporation
shall be guilty of a misdemeanor- Any net ; pet; or other fishing deviee or gear used in the
mamﬁmmagmmm to take or catch menhaden by
any person in violation of §§ 28.2-225 and 28.2-230 shall be forfeited to the Commonwealth ; sueh
Such foﬁelmrebbeeﬁemdm&emefehap&eFSQWetseﬁeims
title shall be subject to the provisions of Chapter 22 (§ 19.2-369 et seq.) of Title 19.2 . Any The
property seized uider autherity ef this artiele shall be held to await the proceedings of
information prescribed by such chapter; and upon such seizure being made, the officer or other
person making the same seizing the property shall ferthwith immediately give notice thereef to
the Commenwealth’s atiorney attomey for the Commonwealth whose duty it is to file such
information.

Drafting Note: Language is stricken which makes it a Class 1 misdemeanor to fish without a
license or swear falsely on an application since these are covered under general provisions
(proposed §§ 28.2-225 and 28.2-230 respectively). The reference to forfeiture for violations of §§
28.1-61 through 28.1-63 is vague, referring to sections relating to the menhaden application
(existing § 28.1-61, proposed § 28.2-400), the Commissioner’s action on the transfer of a license
(existing § 28.1-62, proposed § 28.2-403 ) and appeals of the Commissioner’s action (existing §
28.1-63, proposed § 28.2-404). The intent of the section is to make a person’s menhaden gear
subject to forfeiture when he is fishing without a license or has lied on a license application.
Other language clarifies that forfeiture of gear falls under the procedures established in Title
19.2.

Article 2.
Area and Seasonal Restrictions.

§ 281-58: 28.2-408. Food fish not to be taken, bought, or sold fer manufacture inte fish meak
oil; ete: ; percentage allowable ; penalty .— A. It skall be is unlawful to take, catch or round up
with purse net ; fer&hepufpesee#maﬂufaetmemtegumﬁshmeakefeﬂefbuymgerseﬂmg
for suek any purpose food fish ; to in an amount greater than one percent of the whole catch
without immediately i food fish represent more than one percent of the whole catch,
the net shall be opened unmedlately and turning leese any sueh the food fish released while yet
alive ; .

B. It is unlawful er for any steamer er any eother vessel licensed for the purpose of
menhaden fishing to catch any food fish for the purpose of marketing the same ; or for any
person ; firm oF corporatior to have in s his possession food fish ; te in a greater an amount
greater than one percent of the bulk for the purpose of manufacturing them into guane fertilizer
, fish meal, or oil ; ; or for any person to use in any manner any food fish , to a greater in an
amount greater than one percent of the bulk for the purpose of fertilizing or improving the soil.

CAnyperson;ﬁmereerpera&enaad%eraﬁyeapmermastefefaayvesse*vxolating
any previsiens provision of this section er having in pessession mere than one percent of food
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fish; among menhaden caught for the purpese of manufacturing inte guane; fish meak or oil; or
buying oF seling the same for such purpese; shall upen conviction of violating apy preovisien ef
this sectior be is guilty of a Class I misdemeanor, and the license on such person’s boat or net
shall be revoked by court order for the remainder of the season.

Drafting Note: Language stricken in the last paragraph is duplicative. Other changes are
revisions in language only.

§ 28.2-409. Menhaden fishing prohibited in certain areas; exception.—A. Except as provided
in subsection B of this section, it shall be unlawful to take or catch menhaden with purse nets
in the following walers:

1. In the Piankatank River and its tributaries above and west of a line beginning at the
northernmost, as measured from the low-water mark, edge of land known as Gwynn’s Island at
or near the mouth of Kibble Pond, thence in a northerly direction in a straight line to the
easternmost edge of highland on Stingray Point; and

2. In the Rappahannock River and its tributaries above and west of the R.0. Norris, Jr.
Bridge; and

3. In the York River and its tributaries above and west of a line extending northwardly from
the western line of Goodwin Islands through the western line of Ellen Island to the northern
bank of the York; and

4. In the East, North, Ware and Severn Rivers and their tributaries; and

5. In Cape Charles harbor eastward of line from the western tip of the jetty on the southern
side of the channel to the westernmost tip of the jetty on the northern side of the channel; in
Kings Creek and Cherrystone inlet eastward of a line from the western end of the jetty on the
north side of Cape Charles harbor to the southern end of Wescoat Point; in Mattawoman and
Hungars Creek eastward of a line from the northwesternmost tip of land in Old Town Neck to
Great Neck Point; in Nassawadox Creek eastward of a line from Shooting Point to Nassawadox
Point; in Occohannock Creek eastward of a line from Sparrow Point to the southernmost tip of
Powells Bluff; in Nandua Creek eastward of a line from the northernmost point of Milbys Point
to the southwesternmost point of land in Hacks Neck, said line having a true bearing of 027° in
Pungoteague Creek eastward of-a line from Bluff Point to the southeasternmost point of Finneys
Island; in Onancock Creek eastward of a line from Thicket Point to Ware Point; in Chesconessex
Creek eastward of a line from the northernmost point of Sound Beach to the northwesternmost
point of Beach Island; in Deep Creek, Hunting Creek and Guilford Creek eastward of a line
from the easternmost tip of Russel Island to Halfmoon Point fo Peters Point to Simpson Point to
Flood Point to Ebb Point to the mouth of Great Gut; in Messongo Creek eastward of a line from
South Point to North Point in the Virginia portion of the Pocomoke River northeast of a line
from Long Point to Virginia-Maryland spar buoy “A”; in the Great Wicomico River from the
mouth of Whay's Creek to Sandy Point; in Dividing Creek, Prentice Creek and Jarvis Creek
westward of a line from Hughlett Point to Jarvis Point; in Indian Creek and Henrys Creek
westward of a line from the southeasternmost point of land on the eastern side of the mouth of
Henrys Creek to the easternmost point of Fleets Bay Neck; in Dymers Creek westward of a line
from the southernmost point of Grog Island to the easternmost point of Poplar Neck; in Tabbs
Creek westward of the line across the mouth of the creek at its narrowest point; in Horn Harbor
and Dyer Creek westward of a line from the southernmost tip of Beach Point fo the
northernmost point on the south side of the mouth of Dyer Creek; in Back Creek, Clarkston
Creek, Chisman Creek, Poquoson River, Bennett Creek, and adjacent waters westward of a line
from the southeasternmost point of Goodwin Islands to the westernmost point of Cow Island; in
Back River westward of a line from Plumtree Point to the westernmost point of Northend Point;
in Little Creek southward of a line from the north point of the west jetty to the north point of
the east jetty; in Lynnhaven Bay southward of the Lynnhaven Inlet Bridge on U. S. Route 60.

B. During the period from the first Monday in May through the third Friday in November,
vessels under sevenly gross tons which are licensed in accordance with subdivision A 1 of §
28.2402 are authorized to take or catch menhaden in the following waters: in the Rappahannock
River eastward and southward from a line extending from Towles Point to Burnham Wharf and
from Orchard Point to Towles Point; in Dividing Creek eastward from a line extending from
Jarvis Point to Ditchley Pump House; in Indian Creek eastward from a line directly across the
creek at Rappahannock Oyster Company; in Dymers Creek eastward from a line directly across
the creek at the eastern end of Standard Products dock.

Drafting Note: This proposed section is the stricken language from existing § 28.1-59 B and C
(proposed § 28.2-402).
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§ 381-86: 28.2-410. Closed season for menhaden fishing;, forbidden nets ; penalty .—Except as
provided in § 281651 § 28.2-409 , it shall be is unlawful for any person ; firm; of corperation
to take or catch with a purse net OF purse seine in the waters of this COmmonwealth or waters
within its jurisdiction, menhaden fish to be manufactured inte fish mesl; oil; of guano oF fer any
other purpese; between the day Saturday following the third Friday of November and the day
Sunday preceding the first Monday in May eof each year; however; . However, in the waters east
of the Chesapeake Bay Bridge Tunnel within the three mile limit of the Virginia shoreline such
prohibition shall be between the Friday before Christmas and the day Sunday preceding the first
Monday in May ef each year . It shall is also be unlawful for any person ; firm or eorperation
mmmmmmmmeﬁmmmmmm&e
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inehes: however; on and after the third Meonday in May;, 1979; it shall be unlawful for any
persen; firm or corperatier to use any purse net or other net fer the aferesaid purpeses having
a stretched mesh of less than 1 3/4 inches. Any person ; firm, oF corperation violating any of
the provisions of this section shall be deemed is guilty of a Class 1 misdemeanor.

Drafting Note: Language is stricken which refers to obsolete net mesh requirements.

§ 281651 28.2-411. Season for vessels of less than seventy gross tons te take or ecateh
menhaden for purpeses other then use as fish meal or o ; penally .— Erem Except from the
first Monday of March to, but not including, the first Monday of May, it shall be lawful is
unlawful for vessels with a gross weight of less than seventy tons to use purse nets to take or
caich with purse set menhaden for purposes other than use as fish meal or oil.

A violation of this section is a Class 1 misdemeanor.

Drafting Note: Because of the impact these vessels have on the fishery, a Class 1
misdemeanor has been assessed for a violation of this section.

CHAPTER 5.
OYSTERS AND CLAMS.

CHAPTER DRAFTING NOTE: Chapter 5 of Title 28.1, which consisted of twelve articles, has
been reorganized into two chapters. The new Chapter 5 contains four articles. Article 1 contains
the application procedures, license requirements and fees for taking oysters and clams. Article 2
consolidates all of the harvesting restrictions (i.e., seasonal, device, and geographical). The
record keeping and tax requirements have been combined in Article 3. The final article contains
the procedures for surveying of the Baylor survey grounds. Requirements for obtaining a license
to take scallops and other references to scallops have been removed since scallops no longer
exist in commercial quantities in Virginia waters,

Article 1.
Licenses.

§ 283143 28.2-500. Whe deemed nenresident Residency and certain oyster licenses .— Ne
WM&M&M&WM%%&MWWSM&
taxpayer in the Commenwenith; and shall not have maintained his residence therein for ome
year and actially resided therein for the four months next preceding the time when he makes
application for any privileges or licenses granted to residents under this chapter; oF unless he be
a bena fide purchaser of land in Virginie and has actually lived within the Commonwenlth for
the four months next preceding the time when he makes application for any privileges eor
licenses granted to residents under this chapter provided; ne No residence restriction as te
residenee in this seetion shall preveat prohibit any person from obtaining any required license
when reqmred for buying fish or shellfish ; or for the shucking ef oysters ; provided; further;
that in . In dredging or scraping private plantmg grounds on permission of the Commission
Commissioner, the residence restriction as to the residence in this seetien shall not apply to the
crew, master captain, or owner of any boat engaged by the leaseholder to dredge or scrape
private planting grounds for oysters only.

Drafting Note: The residency requirements for leasing grounds in the first paragraph are
stricken. The definition of resident in § 28.2-200 will now apply throughout the entire subtitle.

§ 281120 § 28.2-501. Taking oysters oF clams by hand or with temgs—) Application for
license fo take or catch oysters or clams .— A. Any resident of this Commonwealth who shall be
duly gqualified and desires to take or catch oysters or clams frem the waters of the
Commonwealth; not leased for planting purpeses; by hand eor with ordinary or patent tongs; or
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by any ether instrument allowed by law device other than a scrape or dredge ; shall first apply
to an inspeetor the Commissioner for a license.

€2) License fees: - The license fee for taking eysters shall be as follows:
ey For each persor taking or catching eysters by hand or with ordinary tengs; ten delars:
3> Fee for taking clams: - License fee for taking clams shall be as follews:

{a) For each persen taking or catching clams by hand or with ordinary tengs; fifteen doHars:

The license for taking clams by tongs; erdinary or paient; shall entitle the helder thereef to
teke only clams from the public botioms in the waters of the Commeonweslh but not from
public eyster rocks; beds and sheals oF from leased eoyster ground; and is net 1o be censtrued; in
mb%ﬁ%%%&eﬁeﬁ&mmm&emm
autherize the taking of clams frem the public eyster reeks; beds; and sheals of the lower Yeork
River below the patent tong line when it determines that commercial quantities of oysters are
not present or are not likely to return due to the presence of eyster diseases:

4 Pessessing oysters while taking clams: - If any person shall have in his pessessien any
oysters while taking oF catching clams or seallops under the preceding subseetionr during the
season in which it is unlawful to take or catch oysters from the natural recks; beds er sheals;
he shall be prima facie guilty of violating the law of taking or catching of oysters therefrom
during the prehibited season-

( 5> Taking elams in eerain oreas: - # shall be unlawful to take or cateh elams at amy
am&wbyaymeaas-mpeeemekesmmahaemmpmmm%m&e
County of Accomaek; and Fubning a nerth-northwest ceurse to the line between the States eof
Maryland and Virginia; exeept upon such grounds in those waters as may be set aside for publie
clamming oF sealloping purpeses by the Marine Resources Commission:

6> Restriction on size of elams: - Rshaﬂbeual&wﬁ*”e;aaypematahamste;smpany
elems smaller in size than the legal size fixed by the Commissien:

i persen
WW&M&M%WMWMW%GM%M

€8) Oysters and clams for heouseheld use exempied: - Fhis section shall net apply to the
mwmﬁmwmmmmmﬂmmmmgam
that ne one may iake rere than 1 bushel of eysiers or 260 elams in any 1 day

wtbeuthawngaheease—

) Violation of sectioh- - Any persen vielating the provisieas of this section shall be guilty ef
& misdemeanor:

§ 28:1-128: Applieation for Heense to dredge of serape: — B. Any resident desiring to dredge
or scrape for oysters in the waters where dredging is permitted; shall make applieatior apply in
writing fer such privilege to the inspector of officer assigned to the district in which he resides ;
whieh . The application shall be sworn to ; and shall plaiply state the name of his vessel, the
owner or owners thereef , the commander capiain or person in charge , and the length of vessel
or gross tonnage at which it is rated. Sueh The application shall further state the district in
which the owner resides; that the applicant is a resident qualified under the requirements of this
section; that no nonresident owns the vessel, in whole or in part, and that it is not held with any
intention, or under any agreement, to return it at any subsequent time to a nonresident.

Drafting Note: Subsection (1) of existing § 28.1-120 and existing § 28.1-129 have been
combined into proposed § 28.2-501, which sets out the license application procedures for this
chapter. The license fees of 2(a)(b) and 3(a)(b) in existing § 28.1-120 are stricken and moved to
proposed § 28.2-502. The paragraph in subsection (3) dealing with the taking of clams from
public bottoms is stricken and moved to proposed § 28.2-503. Subsection (4) is stricken and
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relocated as proposed subsection F of § 28.2-506. Subsection (5) is stricken and relocated as
proposed § 28.2-536. Subsection (6) is stricken and relocated as § 28.2-537. Subsection (7) is
deleted since similar language appears in § 28.2-231. Subsection (8) of existing section § 28.1-120
is stricken because an exemption is provided under the general licensing provision (proposed §
28.2-225). The penalty provision of subsection (9) is stricken since the remaining language of this
section describes the application process.

§ 28.2-502. License fees for taking oysters or clams in tidal waters.—Every resident who
applies for a license to take or catch oysters and clams shall pay as follows:

1. For each person taking or catching oysters by hand or with ordinary tongs, ten dollars;
2. For each person taking or catching oysters with patent tongs, thirty-five dollars;

3. For each person taking or catching clams by hand or with ordinary tongs, fifteen dollars;
4. For each person taking or catching clams with patent tongs, thirty-five dollars; and

5. For each dredge used for taking or catching clams, fifty dollars.

Drafting Note: The introductory statement and proposed divisions 1 through 4 of this section
are subsections (1), (2)and(3) of existing § 28.1-120. Subdivision 5 of this section is from existing

§ 28.1-133.

§MWMW%MMM&M%M&

such applieation; the inspector shall register sueh vessel and issue to such applicant a license
gronting bhim the privilege of dredging or scraping fer eoysters on public ground within the
preseribed limits and seasen; which shall be plainly set forth in the leense:

Drafting Note: This section is repealed. It is unnecessary since the license is issued upon
payment of the fee.

§ 281-133: License tax—Before any license is issued for dredging or seraping the applicant
shall pay ap anpusl Heense tax of fifty dellars for each dredge: The capiains or masters of sueh
beats shall always have such license on beard of their beals and exhibit the same whenever it is
demanded by any duly eutherized efficer; and the refusel se to do shall be prima facie evidenee

that they are dredging or seraping witheut baving a license therefor:

Drafting Note: This section is stricken. The first sentence requiring a license fee for a
dredge appears as subdivision 5 of proposed § 28.2-502. The remainder of the section is part of
the general provision for exhibiting of a license (proposed § 28.2-231).

§ 28.2-503. License for taking clams with tongs.—The license for taking clams, by ordinary or
patent tongs, shall entitle the holder to take only clams from the public boftoms in the waters of
the Commonwealth but not from the public oyster rocks, beds, and shoals or from leased oyster
grounds. Such a license does not permit the taking of oysters. The Commission may authorize
the taking of clams from the public oyster rocks, beds, and shoals of the lower York River
below the patent tong line when it determines that commercial quantities of oysters are not
present and are not likely to return due to the presence of oyster diseases.

Drafting Note: This proposed section is taken from § 28.1-120 with minor revisions in
language.

§ 281-H8. 282504 Fax en handling bivalves License fee graduated; penally .— Ay TFax
by amount of oysters handled: A. Every person ; firfh oF corperatien engaged in the

business of shucking or packing oysters in this State Vugmxa shall pay a license tax for the
privilege of such business; to be graduated by fee based on the amount of oysters
shucked or packed by mm during the peried for whieh his lieense is granted previous year .

a tax of $20; (3) for 10,000 or over; up te 25;000; a tax of $45; (4) for 25,000 gallens eF
over; up to 50,000; a tax of : (6) for 50,000 pallens oF over; up to 100;000; a tax ef $125: (&)
‘;e;;&moo, gallens or over; up to 200;000; a tax of $175; (1) for 200,000 gallons or over; a tax of
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B. The license fee to engage in the business of shucking or packing oysters is the following:
1. For under 1,000 gallons, $7.50;

. For 1,000 gallons up to 10,000, twenty dollars;

. For 10,000 gallons up to 25,000, forty-five dollars;

. For 25,000 gallons up to 50,000, seventy-five doliars;

For 50,000 gallons up to 100,000, $125;

For 100,000 gallons up to 200,000, $175; and

NS L oA N

For 200,000 gallons or more, $275.

P> Reports required of licemsees: - ?easeeﬁmn&eameuntefoystesm&keted&shaﬂbe
the duty of such persen; firma or corperation; on the first day of January of each year or Within
ten days thereafter; to make report in writing, under oath; to the oysier inspector for the distriet
&rwﬂekhemk&meés%mng&eameuﬁ&eysksaeﬁaﬂysﬁekeéerpae&eéwseﬂm
barrels by him during the next preceding twelve months:

E) Vielatien: - Each inspeetor shall repert every oyster packer whe shall fail to cemply
with the requirements of this section: Any person ; firsn oF cerperation violating the prevision of
this seetien subsection ;or making false reperts shall be is guilty of a Class 1 misdemeanor.

&) Tax in Heu of other taxes on capital: - The sum impesed under and by virtue of this
seetion shall be in lieu of all taxes for state purpeses on the capital actually employed in sueh
business: The word “capital” shall include roheys and credits actively used in earrying op the
business; ipeluding geeds; wares and merchandise on hand; and all selvent bends; demands; and
claims made and copiracted in the business during the preceding year: Real estate shall not be
held to be eapitel; but shall be assessed and taxed as ether speeifie property-

€& Other property listed and taxed: - A&&ethe;prepemtbeldbysuehpemn-mer
corporation shall be listed and taxed as ether property:

H) Collection and dispesition of license tax - C. The sum required by this seection teo be
paid when the leense is taken out license fee shall be collected in the same manner that the
amounts reguired to be paid for as other licenses license fees collected under the Virginia oyster
laws of the Stete are collected .

Drafting Note: The new language in subsection B is a listing of the graduated fees which
were stricken in the previous paragraph. Subsection (D) is repealed since such a procedure is
no longer necessary due to the automation of oyster statistics. These statistics are collected
pursuant to existing § 28.1-87 (proposed § 28.2-538). The first sentence of subsection (E) is
stricken as unnecessary and the penalty for making a false report is stricken since it would be
covered under the reporting requirements of existing § 28.1-87 (proposed § 28.2-538). Subsection
(F) is repealed because under §§ 58.1-1100 and 58.1-1101 capital is defined as intangible personal
property and as such is exempt from state taxation according to the Department of Taxation.
Subsection (G) is repealed since it is unnecessary with the repeal of subsection (F). Existing
subsection (H) is proposed subsection C.

§ 28-1-142: 28.2-505. Sale of shells to Commission.— {3 A. Each shucker or packer of oysters
shall sell to the Commission at the prevailing market price up to twenty per eemtusn percent of
the shells, unless said the shells are planted in Virginia waters.

€ B. On or before December first 1 of each year, the Commission shall notify each

shucker or packer whether it will purchase by the following June first 1 following the shells so
set aside. If such notice is not given, the shucker or packer may dispose of such shells as he

sees fit.
Drafting Note: No change in the law.
Article 2.
Fishing for Oysters and Clams; Device Restrictions.
§ 28-1-82: 28.2-506. Season for taking oysters from public rocks ; penalty .—A. The season for
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taking oysters by shaft tongs or by hand from the aatural; er public oyster beds, rocks, or shoals
in any of the waters of this Cemmeonwealth shall be as follows:

By shaft tongs er by hand:

& 1. James River seed area, from October first 1 until July first I ; the . The Commission
may ; Bowever; set an alternate date, no earlier than June first 1 , for the completion of this
season in any year in which such an action can be expected to improve the quality of seed
oysters.

2> -Repeaied:

) 2. All other areas of the waters of the Commeoawealth , from October first I until June
first 1 .

By patent toags:

5 -Repealed:

) Anywhere in the Commonwealth where patent tengs are net prohibited; B. The season
for taking oysters by patent tongs from the public oyster beds, rocks, or shoals shall be from
October first 1 to March first; the 1. The Commission may ; hewever; set an alternate opening
date, no later than November first 1 , for any area in the State Commonwealth where the use
of patent tongs is permitted, when in its opinion the condition of the eyster oysters warrants.

C. It shall be unlawful for any person to take or catch oysters from apy of the natural; er
public rocks ; or shoals of this Commonwealth at any time other than that provided abeve in
subsections A and B of this section except the date for remeoval of shelifish frem restricted
areas as set forth in Chapter 7 ¢ 281175 et seq) 8 of this title subtlitle and except as provided
in §§ 28-1-80 and 2831861 § 28.2-507 .

D. The having possession of patent tongs and oysters in a boat at any time other 'than the
season for patent tongs as specified abeve; shall eenstitute in subsections A and B of this section
is prima facie evidence of welating a violation of this section.

¥ any persen be found upen the natural; or public recks; beds or sheals eof this
Comimonwealth taking oysters er with tengs or other deviece for taking or catehing of oysters
germ&aﬂag&eseasenlﬁedabeve ; it shall eenstitute prime fecie evidence of violation of

E. Taking oysters or having patent tongs or any other device for taking or catching oysters
on public rocks, beds, or shoals, except during the seasons specified in subsections A and B of
this section, is prima facie evidence of a violation of this section.

F. The possession of oysters while taking or catching clams during the prohibited season to
take or catch oysters from the public rocks, beds, or shoals, is prima facie evidence of a
violation of this section.

B: In the exereise of its authority gronted pursuant to this section; the Ceomission shall
cause netice of any such action to be taker to be posted iR two oF meore public places in eaeh
mmmmmmpnwmmmmmmmmmbe
econsidered: Sueh publication shall be in lieu of any other notice and shall be the enly precedure
required by the Comumission i exereising such autherity:

A violation of this section is a Class 1 misdemeanor.

Drafting Note: Subsection B is deleted since the procedure is obsolete as other regulatory
procedures have replaced it. The second paragraph under proposed subsection D is stricken and
rewritten for clarity as proposed subsection E. Proposed subsection F is taken from existing §
28.1-120(4) (proposed § 28.2-501). A Class ! misdemeanor penalty has been added. Proposed
subsection F was previously located in a section with a Class 1 misdemeanor penalty.

§ 28386 28.2-507. Opening and closing public rocks—A. The Commission er Gemmissmer
with the approval of the Comnission may; whenever it oF he deems it advisable so te de ,
order to protect or promote the growth of oysters, may (i) close and open any area or restnct
the manner or method of taking oysters in any area of the matural; er public ; rocks, grounds,
or shoals fer purpeses of repletion and rehabilitation , and may (i) eﬁablxsh seed beds and
plant shells and other culch thereen , or (iii) take any other restorative measures which i of he
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may deem best . Said area Areas may be closed for an entire season, ef part of a season, or
may be elesed for so many days per week. Before closing any such area, an officer shall post
notice of sueh the closing shall be posted by the inspector or ether eiﬁee; for at least five days
in two or more public places in the district in which the area is located for at least five days;
and in . In such event the area shall be buoyed er marked by sigas by a uniform system of
buoys or signs indicating that such area is closed and that oystering by any means is prohibited
thereint . Any area closed under the provisions of this section may be reopened at any time by
the Commission er Commissioner with the approval of the Commissien , but any area which has
been closed and reopened at a later time may be closed by the Commlssion or Commissioner at

any time without notice.

B: In the exereise of s authority granted pursuent o this section; the Commission er the
Ceommissioner shall cause notice of any such action to be taken to be posted in twe or mere
public plaeces in each locality affected at least five days prior to the Commission meeting at
which sueh action mey be considered: Such publication shall be in leu of any eother meotice and
shall be the only procedure required by the Commission in exercising such authority

Drafting Note: Subsection B is stricken since it refers to an obsolete regulatory procedure.

§ 283-83: 28.2-508. Prohibited area for patent tongs , penalty .—It shall be is unlawful for
enyene any person to use or employ patent tongs fer the purpese of taking or catehing lo fake
or catch oysters from the aatural ef public rocks, beds , or shoals of the Commonwealth in the

following areas:

& 1. In the Piankatank River and its tributaries above a line beginning at the exireme
westernmost point on a wooden jetty (point “A”) on the south property line of lot 9-A owned by
E. B. Bottom and lot 8-A of Gwynn’s Island Estate subdivision, Mathews County (Deed Book 55;
page No. 279), said point located north 57° 07’, west 176.00 feet from the east side of said lot
8-A and 9-A. Said point is located on the extreme northwest section of Gwynn’s Island known as
Cherry Point, Mathews County; thence 71° 00’ west approximately 10,140 feet, to a survey point
known as the Stove R, located on the extreme south end of Stove Point, Middlesex County;
thence north 38° 00’ east approximately 14,960 feet to point “X,” or the east gable of hotel,
located on the extreme easternmost point of Stingray Point, Middlesex County. This area is to
include all of Piankatank River and its tributaries from Cherry Point of Gwynn’s Island to Stove
Point in Middlesex County, and all of the area of Jackson Creek and its tributaries from Stove

Point to Stingray Point;

> 2 In the Rappahannock River and its tributaries, above a line drawn from the
southernmost point of Belle Island, which line begins at latitude 37° 46’ 37" north, longitude 76°
35’ 40" west; thence south 27° 47 25.82” west 14,292.65 feet to the easternmost point of
Punchbowl Point, which is located at latitude 37° 44’ 32” and longitude 76° 37' 037 west;
provided that in the area of the Rappahanneck where the use of patent tenging is permitied; the
Commission shall have authority to close or opean such area; or any part for patent tonging and
restriet or limit the manner; method; and amount of harvest in such area: In the exereise of its
mmmmmmmmaﬂmmamm
action to be taken to be pested in twe or more public places in each locality affected at least
five days prier te the Commiscsion meeting at which such action may be econsidered: Such
publication shall be in Heu of any eother notice and shall be the only procedure required by the

Commission iR exercising such autherity

3> 3. Beginning on the south shore of the James River at Pig Point, located at the east
mouth of Nansemond River opposite the westernmost tank of two tanks on Pig Point; thence in
a northerly direction to a light at the extreme north end of abandoned Pig Point pier; thence in
a northerly direction to a fish trap buoy designated as N “H11” located on the northeast side of
the Fish Trap Reservation; thence in a northwest direction along the northeast boundary of the
Fish Trap Reservation along a line of buoys designated as C “1” and C “H15”; buoy C “H15”
being located on the east side of an area set aside in subdivision (8} 5 of this section prohibiting
the use of patent tongs in James River; thence following in a southwest direction along the area
described in subdivision ) 5 of this section to Cooper’s Creek, located on the south side of
James River in Isle of Wight County. In addition to this described area, the use of patent tongs
shall be prohibited in Batten Bay and its tributaries, Chuckatuck Creek and its tributaries, and

Nansemond River and its tributaries;

&) 4. In the Mobjack Bay and its tributaries above a line beginning at Bush Point on the
south side of the mouth of the Severn River, Gloucester County; thence in a northeasterly
direction across the mouth of the Severn River to Seven Cedar Point; thence in a southeasterly
direction to buoy S “1”; thence in an east southeasterly direction to a point of land on the
northwest side of the mouth of Pepper Creek in Mathews County;
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) 5. In the James River and its tributaries above a line drawn from Cooper’s Creek in Isle
of Wight County on the south side of James River to a line in a northeasterly direction across
James River to the Newport News municipal water tank located on Warwick Boulevard between
59th Street and 60th Street in the City of Newport News;

> 6. In the Corrotoman River above a line beginning at point on Corrotoman Point, which
line begins at latitude 37° 39 56” north, longitude 76° 28" 21” west; thence north 70° 02’ 46.79”;
thence west 4,338.37 feet to a point on Mxllenbeck Point which is located at latitude 37° 40’ 10"
north and longitude 76° 29’ 12” west. This line, as described, is to include all of the Corrotoman
River and its tributaries from Corrotoman Pomt to M1llenbeck Point ; provided that in the area

have the autherity to close or opern such area; of any part; for patent tonging and restriet oF
Hmit the manner; method, and amount of harvest in such area .

In the exercise of its authority granted pursuant to this peragraph, the Commission shall
eause notice of any such action to be taken to be peosted in two or more public plaees in each
locality affected at least five days prier to the Commission meeting at which such actiop may be
econsidered: Such publication shall be in liey of any other netice and shall be the only procedure
reguired by the Commission iR exereising sueh autherity:

A violation of this section is a Class 1 misdemeanor.

Drafting Note: Language in subdivisions 2 and 6 relating to the Commission’s authority to
close certain oyster grounds to patent tongs is stricken since existing § 28.1-85 (proposed §
28.2-507) gives the Commission such authority. The regulatory process contained in these two
subdivisions is stricken since it is obsolete, A penalty provision has been added which is
consistent with other violations of oyster laws.

§ 28:1-84: 28.2-509. Maximum weight for patent tongs ; teeth length; penally .—It shall be is
unlawful for any person to use patent tongs exceeding 100’ pounds in gross weight , including any
attachments thereto or thereen; exeluding other than rope , for the taking or catchmg of oysters.
The teeth of said the patent tongs shall not exceed four mch&s in length. The having possession
of a pair ef patent tongs exceeding this weight or teeth length and while oysters are in a the
boat at the same time; shall constitute prima facie evidence of a violation of this section.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: No change in the law. A penalty provision has been added.
§ 28:1-85-1- Repealed by Acts 1886; & 125

§ 23-1-86- Repealed by Acts 1066; & 684~

§ 28:1-126: 28.2-510. Buying, selling , or possessing unculled oysters ; penalty .—It shall be is
unlawful for any person to buy, sell, or possess oysters under the prescribed size and ever the
shells se over the shell allowance taken from the matural public rocks, beds , and shoals . If
upon trial for this offense the accused person asserts the claim or defense that the uncuued
oysters were taken from private planting grounds, the burden of proving such a defense or fact
shall be upon the accused.

A violation of any provision of this section is a Class 3 misdemeanor.

Drafting Note: The new language regarding burden of proof is taken from existing § 28.1-127
(proposed § 28.2-513). A penalty provnslon has been added which makes a violation of this
section a Class 3 misdemeanor.

§ 28-1-126: Repealed by Aets 1885; & 126

§ 283124 28.2-511. Culling oysters.— A. In addition to any other penalty prescribed by law,
any person charged with violating any regulation governing the culling of oysters shall be
required, by the officer making the charge, to scatter the entire cargo of oysters on the public
rocks under the supervision of an inspecter the officer and at the expense of the person charged
with the violation. Previded that in In lieu of throwing the cargo overboard the person charged
with the violation may post cash bond with the officer making the ehafge in an amount
approximately equal to the value of the entire load as determined by the officer making the
eharge . The refusal to either dump the oysters overboard or post a cash bond shall eenstitute is
a distinct and separate offense from any other violation. A person who has posted a cash bond
whe and is acquitted shall be refunded the cash bond ; ¥ . If the person is found guilty , the
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cash bond shall be forfeited and deposited to the credit of the Special Oyster Replenishment
Fund.

M a Any person charged with such a violation who posts cash bond is pested by the persean
charged; the persen eharged shall properly cull the entire cargo of oysters immediately after the
inspecter offlcer has found them to be in violation of such regulation and before they can be
sold, planted or disposed of by the persen eharged him or by any other person te prevent the
merketing of iHegal oeysters or shels or beth .

B. The aferesaid requirement to scatter the entire cargo of oysters on the public rocks shall
only apply to a cargo of oysters taken by any catcher from the public oyster grounds and shall
not apply to oysters which have been purchased by & buyer and in the buyers pessessier and
are in the possession of a buyer .

It shall be unlawful to have more than one-half gallop of shucked oysters kept on beard a
boat harvesting on the public recks:
A violation of any provision of this section is a Class 3 misdemeanor.

Drafting Note: The last paragraph of this section is stricken and appears as proposed §
28.2-514. A penalty provision has been added. Minor revisions in language.

§ 28.2-512. Interfering with oyster inspections; penalty.—It is unlawful for any person
possessing unshucked oysters to (i) resist or interfere with an officer while he examines oysters
suspected of being unculled or (ii) refuse to admit an officer to a boat or oyster house for the

purpose of such inspection.
A violation of this section is a Class 1 misdemeanor.

Drafting Note: This section is stricken language from the last sentence of the second
paragraph of existing § 28.1-127. A penalty provision has been added which is consistent with

existing § 28.1-191.

§ 2813127 28.2-513. Prima facie evidence of culling violation; defense.—It shall be is
unlawful for a person to have any oysters or shells on the culling board, deck, washboard ,
other receptacle above the hold of the boat or in the deckhouse of the boat er any pefsea
oystering upenr the natural recks; beds er sheals when the boat:snotatanchor ofwkeathe
boat is off the public rocks , or when the beat is approaching a buy boat ;
landing. The attempt of any person to escape er , to throw oysters or shells eveﬁbeafé into the
water other than in the ordinary process of culling, or to place oysters or shells on the culling
board or deck from the hold, upon the approach of the eyster inspeetor oF peliee beat officer,
shall be prima facie evidence of the violation of the Commission’s culling regulations.

It shall be unlewful for any persen to offer for sale or have in his pessession oeysters which
have net been culled as required by the Comnission’s regulations; if upen trial fer such effense
the aceused person asserts the elaim or defense thet the unculled eysters were taken frem
private plenting grounds; the burden of proviag sueh defense or fact shall be upon the aceused

persen: I shall be unlawful for any person whe has in his pessession unsbucked eysters; to resist
of interfere with any imspeector or other autherized officer in the examinatiop of eysiers

smpee&dﬁbemgm&ﬂe&w&mﬁsewadmﬁmmpmwmmmma
boat of oyster house for the purpese of such inspection:

Drafting Note: The first sentence of the second paragraph is stricken and moved to proposed
§ 28.2-510 B. The second sentence in the second paragraph is stricken and moved to proposed §
28.2-512.

§ 28.2-514. Possession of shucked oysters ; penalty.—It is unlawful for any person to possess
more than one-half gallon of shucked oysters on board a boat harvesting on the public rocks.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: This proposed section is the last sentence of existing § 28.1-124 (proposed §
28.2-511).

§ 283128 Where lawful to issue permits to dredge; carrying dredge of
or beat —It shall be unlawful for any perser at any time to iake and ecateh oysters with
WMWMWWWM&%MBM%WMM
the Commission may authorize the use of dredges upeR Jehnser’s Reek; Theroughfare Reek;
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California Reock; during the months of March and April; 1978 .

I shall be unlawful for any person to have on beard a boat a dredge oF egquipment rermally
used for dredging; unless he has a permit to dredge; or a license to dredge; and has said license
or permit available for inspection of board ef saié beat:

I shall be unlawful for any dredge er any equipment {0 be used in dredging; approved by
Jicense oF permit; to be carried or transperted on beard a beat of the licensee or permitiee; oF
his empleyee; except when actually in use; or going to or coming from the grounds emn which
the dredging is permitted or licensed te take place oF to and from one dock to another dock for
maintenance and repairs to such beat andfer equipment

Drafting Note: This section is repealed The prohibition regarding the use of dredges and
scrapes for taking oysters already exists in § 28.1-132 (proposed § 28.2-523). Obsolete language is
stricken in the first paragraph. The second paragraph is stricken because the same language
appears in existing § 28.1-134(2) (proposed § 28.2-516). The third paragraph is stricken since the
same language appears in existing § 28.1-134(2) (proposed § 28.2-516).

§ 283334 28.2-515. Dredging or scraping on private ground —&) Wher and by whom
dredging allowed ; permit required— It shall be lawfsl fer amy Any resident of the
Commonwealth holding under legal assignment an oyster-planting ground of at least three acres
in one tract or adjoining tracts and having paid the rent therefor; to may dredge or scrape the
same his fracts at any time, except on Sunday or at night ; unless he ebtains if the resident has
obtained from the Marine Resources Commission a perm:t for each boat whieh is so used te
dredge oF serape the specified private eyster ground . The permit shall show the name of the
lessee and the name or number of the boat, date of issue , and date of expiration. The
expiration date shall not be more than twelve months from the date of issue and may be
renewed for like periods frem time to time . The Commission may , after a hearing , refuse to
grant a permit or renew the a permit to dredge or scrape any oyster-planting ground unless it is
proved that the holder has planted seed oysters or shells thereem and is using the planting
ground for the cultivation of oysters and . The Commission may refuse to grant the permit if it
appears to the satisfaction of the Comsmissien at the hearing that the holder of the ground is a
habitual violator of the seafood laws. An applicant for the permit shall have the right of appeal
from any decision of the Commission refusing to grant the permit as provided in Cheapter 2 &
28-1-23 et seq) of this title Article 3 (§ 28.2-216 et seq.) of Chapter 2 .

€2) Dredging § 28.2-516. Oyster dredging or oyster dredging equipment on boat ; penalty .—It
shall be is unlawful for any person to have on board a boat, a dredge or equipment normally
used for dredging oysters , unless he has a license or permit to dredge ; or a license te
end has the hieenase . The license or permit shall be available for inspection on board the boat.

# shall be unlawiul for apy dredge or any equipment to be used in dredging; appreved by
license or permit; to be carried or transported on board a boat of the licensee or permittee; or
his employee; except when actually in use or going to or coming from the ground oan Wwhich
dredging is permitied; or licensed to take place; or to and from one dock to aneother deck for
mainteranee and repairs to such beat; equipment oF beth- It is unlawful to carry or transport an
oyster dredge or oyster dredging equipment on board a licensee’s, permittee’s, or his employee’s
boat, except when the boat is traveling to or from (i) the ground on which dredging is
permitted or licensed to take place or (ii) docks for maintenance and repair of the boat or

equipment.
Any person who violates this section is guilty of a Class 6 felony.

> § 28.2-517. Marking ground.— Ne A person shall have the privilege previeusly grented of
dredging oF Seraping not dredge or scrape his oyster-planting ground unless he has first properly
designated and marked the oyster-planting ground as prescribed by the Commission in
accordance with § 281108 <6) ¢(e) 28.2-607 . In addition to any other reguirements;, the The
initials of the lessee shall be displayed on all lease corners in black letters on a white
background not less than five inches in length. If it appears to the inspector that such ground is
not properly marked, he may immediately suspend the dredging permit until the ground is
properly marked.

“ beats: Such initials shall also be placed upon each side of the prow of any boat
or craft used or employed in dredging or scraping the planting ground.

Drafting Note: Existing § 28.1-134 has been divided into proposed §§ 28.2-515, 28.2-516, and
28.2-517. Language has been added in proposed § 28.2-516 to clarify that this section applies to
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dredging oysters. A penalty provision has been added in proposed § 28.2-516 to conform to §
28.2-132 (proposed § 28.2-523).

§ 28-1-146: 28.2-518. Dredging for oysters in James River ; penalty .—~It shall be unlawful for
any person to dredge for oysters in the James River dunng the open season for taking oysters
from the public rocks and shoals : previded; however; that the Marine Reseurees . However, the
Commission may grant a permit to applicants therefor to dredge in specified areas.

A violation of this section is a Class 6 felony.

Drafting Note: A penalty provision has been added penalty for dredging oysters which is
consistent with § 28.1-132 (proposed § 28.2-523).

§ 28-1143: 28.2-519. Use of rakes or scrapes on ocean side of Eastern Shore ; penalty .—It
shall be unlawful for any person to use ; er employ rakes eother than hand rak&s— dredges,
scrapes, rakes other than hand rakes, or other like devices fer the purpese of taking or eatehing
to take or catch eysters; crabs, clams, or shells from the naturatl public rocks, beds, or shoals on
the easters or ocean side of the Counties of Accomack and Northampton Ceunties at any time .
for each offense; and be confined in jail untll such fine is paid; but not to exeeed thirty days:

A violation of this section is a Class 3 misdemeanor.

Drafting Note: The reference to oysters has been removed from subsection A to avoid
conflict because existing § 28.1-132 (proposed § 28.2-523) provides a felony penalty for taking
oysters with a dredge or scrape in any waters. The penalty provision has been updated to
conform to the current classification for misdemeanor offenses in this subtitle.

§ 281-128:01: 28.2-520. Use of hydraulic dredges prohibited ; penally .— A. It shall be
unlawful for any person at amy time to take and or catch hard-shell clams through the use of a
hydraulic dredges dredge previded; howeveér; that the . The Marine Reseurees Commission and
the Virginia Institute of Marine Science may use hydraulic dredges to take and catch hard-shell
clams on an experimental basis. In ae event shall However, a permit to take and catch
hard-shell clams through the use of hydraulic dredges shall not be issued to any other person.

B. Any person who takes or catches hard-shell clams using a hydrauhc dredge is guilly of a
Class 1 misdemeanor.

Drafting Note: A penalty provision has been added. A Class 1 misdemeanor penalty for use
of hydraulic dredges is proposed because of the efficiency of the device and its impact on the
fishery. Other changes are revisions in language.

§ 283-186- 28.2.521. Revocation of license or permit to dredge.—The Commission, after a
hearings on testimony of an officer of the Commission at sueh 3 hearing that he has personally
observed a person havmg dredging cable and/ or dredging equipment overboard or in any way
engaged in dredging in any area other than where a person holds a lawful permit or license to
dredge, shall have the autherity to may revoke all permits and licenses held by said the person
to dredge on pubjjc amrd/ or private grounds ; and te may refuse to issue any licenses or
permits for such pgrposes for period of one year. Before any the Commission holds a hearing is
keld pursuant to tnis section there must be , it shall provide at least five days’ written notice
given to the permit oF license heolder; by wxitien metiee permittee or licensee. Notice shall be
served either by ag a Commission officer or by certified mail addressed to the permit or license
holder at the address given on the permit or license.

Drafting Note: No change in the law.

§ 281131 28.2-522. Prima facie evidence of violation.—In any prosecution for the violation
of the preceding any sections of this article against the master or eommander caplain or crew
of a vessel ; or any of his erew; or any person on board thereef , proof that sueb the vessel
was equipped with a crank, dredge, or scrape shall be prima facie evidence of the violation of

such section.

Drafting Note: No change in the law.

§ 283183 28.2-523. Penalty.— H any Any person iake er eatch who takes or calches oysters
with a dredge, er scrape, or instrument other than ordinary or patent oyster tongs ; or by hand

, in any of the waters of the Commonw=alth except as provided by law, or regulatmns of the
Commission, ke shall be deermed Is guilty of a Ciass 6 felony ; and upen eeuweaen thereof shel
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be confined in the penitentiary net less than 1 year; and fined net less than $100 ner mere than
$1,060; either eF beoth .

Drafting Note: The penalty provision has been changed to conform to the current
classification of criminal offenses in § 18.2-10.

§ 2831281 28.2-524. Fishing in Pocomoke Sound and Tangier Seund Taking oysters or clams
in certain areas; limitations .— A Nebtwithstanding any other provisiens eof law; the The
Commission, in order to protect and promote the oyster or clam fishery irn that area of the
PeeemekeSeuaéand?aa-gle#Seunddaeabedhefem shall have autherity te may open and
close sueh area the following areas , or any part pam thereof, for the taking of oysters or
clams or prescribe the manner, method, size, and season of oyster or clam catch whepever it
deems it advisable to de se- Such area :

1. That portion of Pocomoke Sound and Tangier Sound contained within the boundaries of a
line commencing at buoy “A” on the Commonwealth of Virginia and State of Maryland line,
thence 114° true 2.17 miles to Long Point, thence 137° true 3.40 miles to beacon number “2” off
Ebb Point, thence 208° true 2.15 miles to beacon number “2” off Halfmoon Point, thence 216°
true 1.78 miles to beacon number “11” off Deep Creek, thence 285° true 2.67 miles to beacon
number “1” off Camp Island, thence 238° true 1.77 miles to beacon number “6” off Beach
Island, thence 155° true 2.75 miles to beacon number *“2” off Chesconessex Creek, thence 223°
true 2.49 miles to beacon number “1” off Ware Point, thence 275° true 3.13 miles to beli buoy
number R “2,” thence 276° true 7.08 miles to can buoy number C “34,” thence 049° true 3.09
miles to can buoy number C “1,” thence 049° true 1.73 miles to Tangier Island Light House,
thence 011° trne 2.70 miles to beacon number “3” off Tangier Island, thence 319° true 0.62
miles to beacon number “1” off Tangier Island, thence 332° true 3.15 miles to mean low water
mark on North East point on Fishbone Island, thence 005° true 2.68 miles to mean low water
mark on socuth end of Horse Hammock, thence following mean low water northerly to the State
of Maryland ; and the Commonwealth of Virginia line, thence, following the Maryland and
Virginia state boundary line back fo the point of beginning.

The Commission shall also have authority over the area as contained within the boundaries
of a line commencing at buoy “A” on the Commonwealth of Virginia and State of Maryland line;
thence, in a northeasterly direction approximately 1.74 miles along the said Virginia-Maryland
line to a point which is approximately 260 feet northeast of buoy “C” on said line; thence, in a
southwesterly and southern direction along the eastern boundary line of Public Ground No. 12
and Public Ground No. 13 approximately 1.73 miles to the northern line of the Fisheries
Management Area running from buoy “A” to Long Point; thence, in a northwesterly direction
approximately 1.07 miles to buoy “A” and point of beginning.

B. In the exercise of its authority granted pursuant to this sectien; the Ceommission shall
eause notice of any such action to be taken o be peosted in twe oF mere public places in eaeh
mmmmmmpﬂem&e&mmammmmw
considered: This publication shall be in leu of any other notice and shall be the enly procedure
required by the Commission in exereising its autherity

§ 28-1-128-4- Taking oysters or clams in Chesapeake Bey between Smith’s Peint and Windmil
Poiat—A: Notwithstanding any other provisions of law,; the Commission; in erder {o pretect and
premete the oyster or clam fishery in that area of the Chesapeake Bay deseribed herein; shall
baveau&ea&teepea&ade&esesueharea—oraaypaﬁ&euof—fo;t&k&ag OF elams; oF
preseribe the manner; method; size and seaser ef eysteropelameate-hwhenem*tdeems*t
advisable to do se: Sueh area is

2. That portion of Chesapeake Bay between Smith Point and Windmill Point contained within
the boundaries of a line commencing at Smith Point Lighthouse, thence southerly through a line
of nun buoys numbered ‘““C79,” “C77,” “C73,” “C71,” “C69,” “C67,” “C65,” to a beacon designated
BR “R,” ‘all as they are now positioned or as they may be subsequently repositioned by the
United States Coast Guard, thence northwesterly to Windmill Point Lighthouse, thence continuing
northwesterly along a sector line to the mean low water line on Windmill Point, thence
northerly along the mean low water line around Fleets Island fo a point which is south of a
beacon numbered 5M, thence north to the beacon numbered 5M, thence northeasterly to a
beacon numbered 6M”B,” thence northerly to corner 4 of Public Ground No. 28, thence along
the western and northern line of Public Ground No. 28 through corners 3, 2 and 1 to corner 8
thereof, thence northeasterly to corner 1 of Public Ground No. 29, thence along the western and
northern line of Public Ground No. 29 through corner 4 thereof to an intersection point of
Public Ground No. 29 and Public Ground No. 117, thence northerly to the mean low water line
on Bull Neck, thence northerly along the mean low water line to Smith Point, thence
southeasterly to Smith Point Lighthouse, the point of beginning.
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B: In the exercise of s autherity granted pursuant te this section; the Commissien shall
eause notice of any such action to be taken to be pested in twe oF more public places in each
locality affected at least five days prior to the Commission meeting at which such action may be
considered: Such publication shall be in lieu of any other notice and shall be the only preeedure
required of the Commission in exereising such autherity

§ 28-1-1284- Taking eysters and clams in Piankatank River—A: Neotwithstanding any eother
provisions of law; the Commission; in erder io proteet and proinete the eoyster or clam fishery in
that area of the Piankstank River deseribed herein; shall have autherity to oper and close sueh
area; oF any part thereof, for the taking of oysiers e clams oF preseribe the manner; method;
size; and seasen of oyster or elam cateh whenever it deems H advisable to do se: Such area is

3. That portion of Piankatank River contained within the boundaries of a line commencing at
the southern-most point of Stove Point; thence, in a southeasterly direction to the extreme
northwestern-most point of Gwynn Island known as Cherry Point; thence, in a southwesterly
direction along the shoreline of Gwynn Island to the No. 3 light at the mouth of Narrows Point;
thence, in a northwesterly direction to No. 10 light at Stove Point; thence, in a northeasterly
direction to Stove Point and the point of beginning.

B: In the exercise of its autherity granted pursuant to this sectien; the Commissiop shall
couse potice of any such action to be taken to be posted in two or mere public places in each
loecality affected at least five days prier to the Commission meeting at which such actior may be
eonsidered: Such publication shall be in Heu of any other notice and shall be the only preecedure
required by the Commission iR exereising such autherity:

Drafting Note: Existing §§ 28.1-128.1, 28.1-128.3, and 28.1-128.4, which authorize the
Commission to regulate the taking of oysters and clams in specific areas, have been combined
into proposed § 28.2-524. Subsection B of each of these sections is stricken since it refers to an
obsolete regulatory process.

§ 2841282 28.2-525. Fishing in Chesapeake Bay immediately west of Tangier Island.— #A:
Netwithstanding any other provisions of law; the The Commission, in order to protect and
promote the fishery in that area of the Ch&sapeake Bay described herein, shall have autherity te
may open and close such area ; or any part thereof or prescribe the manner, method, size and
season of catch whenever it deems it advisable to do se . Such area is.contained within the
boundaries of a point beginning at the southeastern point of Tangier Island, thence, in a
southeastern direction to Tangier Sound Light; thence, in a southwestern direction to can buoy C
“1”; thence continuing in a southwestern direction to nun buoy N C *“34”; thence, in a
northwestern direction to nun buoy N “2”; thence, continuing the same direction to the 36-foot
deep contour; thence, along the 36-foot deep contour to the Virginia-Maryland Boundary Line;
thence, in a northeastern direction to Smith Island, Hog Neck; thence, in a southeastern direction
along the western side of Smith Island, Cheesman Island, Shank Island, Goose Island and Tangier

Island to the point of beginning.

B: In the exercise of its authority granted pursuant te this sectien; the Ceommission shall
cause notice of any such action to be taken to be pested in two oF mere public places in eaeh
locality affected at least five days prier o the Commission meeting at which such aetiop may be
considered: Such publication shall be in lieu of any other netice and shall be the only precedure
regired of the Commission in exereising sueh authority:

Drafting Note: Subsection B is stricken since it refers to an obsolete regulatory process.

§ 381-136: 28.2-526. Oyster measures ; standards; penalty .—A. 1t shall net be lawfyl at any
time is unlawful for any person to buy or sell oysters ian this State in the shell by any measure
other than one-half bushel or one bushel metallic measures except as provided in
subsection B of this section ; and suek . Such measures shall be iron circular tubs with straight
sides and straight selié bottoms with holes ir bettem , if desired, for draining ; sueh beles te be
no larger ; hewewver; than one inch in diameter. A half-bushel tub shall have the following
dimensions, all measurements to be measured from inside to inside: fifteen inches across the
top, thirteen inches across the bottom, and sevenieen inches diagonally from the inside chine to
the top; and a bushel tub shall measure 18 1/2” across the top, seventeen inches across the
bottom, and 21 1/2” diagonally from the inside chine to the top ; exeept that eysters . Oysters
harvested from the public rocks in the Potomac river River or its tributaries may be bought or
sold in one bushel metallic measures which shall measure eighteen inches across the top, 16
1/2” across the bottom, and twenty-one inches diagonally from the inside chine to the top. Such
metallic measure must be level full across the entire top of the measure to be considered a full

measure.
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H the Any seller of any oysters or oyster shells who fails to furnish a full measure as
defined in this section, or a buyer of any seed oysters or oyster shells who accepts less than a
full measure as defined in this section, he shell be is guilty of a Class I misdemeanor.

B. Oysters may be sold in containers of a size greater than 18 1/2” across the top, seventeen
inches across the bottom, and 21 1/2” diagonally from the inside chine to the top if such
container has been approved by the Commissioner and its use to measure oysters has been
approved by both the buyer and selier.

Drarting Note: No change in the law.

§ 2831-13F 28.2-527. Theft of oysters, clams, shells, etc. ; penalty. — H aay Any person take;
steal or ecarry who steals, or takes or carries away ; without permission of the owner, (i) bedded
or planted oysters ; or clams ; bedded or planted , (ii) oysters deposited by any person making
up a cargo for market, or (iii) shells or seed planted for formation of oyster beds by the State
Commonwealth or any person, firm; of corporation; he shall be deemed is guilty of the larceny

§ 28.2-528. Revocation of licenses for theft of oysters.— After any persen is convieted for
any violation of taking eoysters fromn publie ground; the The Commission, without notice and
hearing required by § 28136 § 28.2-232 | immediately shall revoke all existing licenses to take
or catch finfish er fish, shelifish , or marme organisms , issued te such perses (0o any person
convicted of unlawfully taking oystezs from the public grouuds No new licenses shall be issued
to such person for a minimum of one month or a maximum of two years after such conviction
in the discretion of the Commission.

Drafting Note: Existing § 28.1-137 is divided into proposed §§ 28.2-527 and 28.2-528, with
some revisions in language.

§ 281188 28.2-529. Converting shells into lime ; penalty .—It shall be unlawful for any
person to take or catch oysters or shellsma&yeithewate&sm&e}uasdweeaef&issm
for the purpese of comverting the same inte conversion info lime, unless and exeept said the
person has obtained permission from the Commission te ceavert said shells inte lime .

A violation of this section is a Class 3 misdemeanor.
Drafting Note: A penalty provision has been added.

§ 283135 28.2-530. Taking oysters or loading on vessel on Sunday or in mighttime at night;
penalty .—A. No persea shall It shall be unlawful for any person to take oysters ian the waters
of this State , from either public or private grounds, on Sunday or is the mighttime between the
heurs of sunset and sunrise; nor shall any person load any vessel or boat for such purpose with
any oysters from any of the waters of the Commonwealth on Sunday or in the nighttime
between the hours ef sunset and sunrise.

B. Shucking oysters taken from the public grounds other than from designated seed areas
may be unloaded on shore at packinghouses or loaded on trucks or motor vehicles one-half hour
after sunset and one-half hour before sunrise ; but these . Those oysters which have been
inspected by an eyster inspeeter officer and purchased by the packer or planter, and the oysters
owned by the packer or planter, may be unloaded at any time except Sunday within the
discretion of the packer.

C. The provisions of subsection A of this section shall not apply to the taking or catching, by
hand during the prescribed hours of daylight on Sunday, of not more than one bushel of oysters
for immediate housebold personal use. The presence, on board a boat or other vehicle being
used during any Sunday harvesting, of any gear normally associated with the harvesting of
oysters other than by hand shall be is prima facie evidence of a violation of the provisions of
this section.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: Language is added which specifies the penalty.

§ 281139+ 28.2-531. Taking clams on Sunday or in mighttime at night ; exception ; penalty
— Ne person shall It shall be unlawful for any person to take clams in the waters of this State;
from either pubhc or private grounds, on Sunday or in the nighttime between the heours of

sunset and sunrise. This section shall not apply to the taking of clams on Sunday by hand or
hand rake between the heurs of sunrise and sunset : provided that sueh if the clams be are for
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immediate bousehold personal use only and not for planting or fer sale or any ether commercial
use.

A violation of this section is a Class 3 misdemeanor.
Drafting Note: A penalty provision has been added.

§ 281140 28.2-532. Protection of oysters and clams of Virginia; labeling ; penalty .—It shall
be unlawful for any person ; firma or corperation to offer for sale, sell andt or distribute oysters
or clams as Virginia oysters or clams unless such oysters and clams have been in the waters of
the Commonwealth of Virginia or the Potomac River for a period of at least six months.

Any oysters or clams imported into Virginia, either shucked or unshucked, when sold or
distributed, shall not be designated or labeled in any manner indicating they came from Virginia
waters or that they are Virginia oysters or clams.

The name, address and Department of Health certificate number on the package or
container of the packer or distributor shall not be considered illegal designation or labeling.

A violation of this section is a Class 3 misdemeanor.
Drafting Note: A penaity provision has been added.

§ 28114k 28.2-533. Oysters on crab dredging boat ; penalty .—It shall be unlawful for any
person is ehafge of any beat licensed to catch crabs with a dredge to have or allow on beard

aRy oysters in excess of ome bushel possess aboard a boat more than one bushel of oysters .
Any person violating any pfews;eas of this section shall be guilty of a Class I misdemeanor aad

punished as provided by law
Drafting Note: No change in the law.

§ 28:1-160: 28.2-534. Possession of oysters while taking clams er sealleps ; penaily .— I amy
persen shell have in his pessession any The possession of oysters while taking or catching clams
or secalleps during the season in which it is net lawful unlawful to take or catch oysters from
the natural public rocks, beds, or shoals, he shall be is prima facie gailty evidence of vielating a
violation of the law against taking or catching oysters ; therefrem during such season; and upen
eenvietion; the during the prohibited season. The penalty shall be the same as for taking or
catching oysters from the amatural public rocks, beds, or shoals ; during the prohibited season as
provided in § 28.2-506 .

Drafting Note: Reference to scallops is stricken since they do not exist in Virginia waters.

§ 28:1-87: 28.2-535. Permit to buy or carry seed oysters from certain grounds , penally . <)

Permit required: - A. It shall be is unlawful for any person ; without first obtained a

therefor; as hereinafier provided; to buy or carry oysters from the eastern side of the
Counties of Accomack and Northampton or from the James River seed area to be planted in
this State the Commonwealth , whose shells measure less than three inches in length ; frem the
eastern side of Acecomack and Neorthampton Counties; or from James River above the seed hne;
as beretofore established without first obtaining a permit . Any persen desiring to buy OF earry
mmmmmwwmmmmmmmmmwa
permit therefor A permit shall be required for each boat, vessel, or motor vehicle used to carry
such cargo. The applicant shall obtain the permit from the iaspeetef for officer assigned to the
district wherein sueh where the cargo is loaded ; or from an officer of 2 pelice boat, for each
beat; vessel; or meotor vehicle to be used; whiek . The permit shall state the name and tonnage
af Feglstefed in the custombouse); of the boat, vessel, e motor vehicle, or other conveyance ; ;
the name of the owner and master thereef ; aaétewhatplaeemmssme—ihsmteadedte
eaﬂsaeheysteesiasuebbea&vesse};ermete;vehieie;aaécaptain; the destination of the
oysters; and the identity of the permit applicant. The cargo may be loaded under the supervision
of the inspeeter officer , and in the order of the presentation of the permit to the iaspeeter
officer in the seed eyster district in which sueh the boat, vessel, e motor vehicle , or other
conveyance is ; to obtain its cargo. Such permit shall further certify to the identity and
residence of the persen making application to buy or carry such eysters .

&> B. Oath required: Before such a permit shall be is granted, the owner, operator, or mate

of such boat, vessel, e motor vehicle or other conveyance shall make sign an oath before the
oF officer ef a police beat that the boat, vessel, or motor vehicle er , other
conveyance will not be used fer the purpese of earrying lo carry seed oysters measuring less
than the size aforesaid three inches out of this State the Commonwealth , and that he will not
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sell such oysters to any other person for the purpose of carrying the same oysters out of the
State Commonwealth . The signed oath se taken and subseribed; tegether With and a
memorandum copy of the permit issued; shall be returned by the inspeector or officer of a peolice
boat to the Commissioner ; to be filed in this effice .

Q}C Penalties for violations: - If any persen in charge of a beat; vessel; motor vehiecle oF
other conveyanee; obiain a permit to toke seed oysters to seme place in this State; and
thereafter take said seed oysters to aneother place in this State; unless within twenty-four heours
after taking said seed oysters he shall netify the Commission of the place in this State to whiech
said seed oysters are to be taken or were taken; or if he take said seed eysters eut of this
State; shall be guilty of a misdemeanor Any such permittee who takes seed oysters to a place
not speczfzed in his permit and does not notify the Commissioner within twenty-four hours of the
change in planting location is guilty of a Class 1 misdemeanor. Any such permittee who takes
the oysters out of state shall be guilty of a Class 1 misdemeanor. The owner or master capfain
of any boat, vessel, er motor vehicle , or other conveyance found buying or carrying seed
oysters from the place eforesaid these public grounds to any point in this State Commonwealth
without a permit therefor shall be is guilty of a Class 1 misdemeanor.

Drafting Note: The stricken portion of subsection C has been rewritten for clarity.

§ 28:1-08: Permit to earry oysiers from eertain grounds—It shall be unlewiul for any person
who dees pet have & written permit from an inspeector or from the Commissiener of Marine
Resourees; at apy time to carry public roeks eysters from the James River seed area~; ke; is
that area in the James River and ils tributaries above a line drawn frem Coopers Creek in Isle
of Wight County en the seuth side of James River to a line in a northessierly direetion aeress
James River to the Newport News municipal water tank located or Warwick Boulevard between
50th Street and 60th Street in the City of Newport News .

Drafting Note: Existing § 28.1-98 is stricken since it duplicates § 28.1-97 (proposed §
28.2-535). The definition of the James River seed area has been moved to the definitions section
{proposed § 28.2-200).

§ 28:1-00: Taking seed oysters from the State —Seed oysters; taken frem the publie eyster
roeks; beds and sheals ef the Commonwenlth; and planted in the waters of this Commenweslth;
shell net be earried outside the State of Virginia for a period of twelve menths from the time
they were so taker and planited; witheut first hoving obiained writlen permission from the
mmmmmmammmmmﬁam
and punished as provided by law

Drafting Note: This section is repealed since it duplicates a more recent prohibition in
existing § 28.1-89 (proposed § 28.2-546).

§ 28.2-536. Taking clams in certain areas; penalty.—It is unlawful to take or catch clams in
Pocomoke Sound above a line drawn from Drum Bay Point, in the County of Accomack, and
running a north-northwest course to the line between the States of Maryland and Virginia, except
upon such grounds in those waters as may be set aside by the Commission for public clamming.

Any person who violates this section is guilly of a Class 1 misdemeanor.

Drafting Note: The proposed section is subsection (5) of existing § 28.1-120 (proposed §
28.2-501). A penalty provision is added which reflects the penalty imposed for violating §
28.1-120.

§ 28.2-537. Restriction on size of clams ; penaity.—It is unlawful for any person to harvest or
ship clams smaller in size than the legal size established by the Commission.

Any person who violates this section is guilty of a Class 1 misdemeanor.

Drafting Note: The proposed section is subsection (6) of existing § 28.1-120 (proposed §
28.2-501). A penalty provision is added which reflects the penalty imposed for violating 28.1-120.

§ 2811301 Repulations for comservation of surf clams—The Commission is authorized amd
empowered to premulgate sueh regulations as # deems neeessary and appropriate to promeote the
eonservation and wise use of the surf-clam reseuree:

Drafting Note: This section is stricken and incorporated into subsection A 1 of proposed §
28.2-201.
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any
year and the fiftcenth day of April of the succeeding year, inclusive; but it shall be unlawful te
talkke or catch scallops by any means whatsoever between the fifteenth day of April and the

fifteenth day of Nevember of any year -

) License tax: - For the privilege of taking scallops; there shall be paid to the inspeetor of
the distriet in which he resides a license tax of fifty dollars per year; which shall include the
privileges of marketing and shipping sealleps se taker or eaught

3) Measuring ring: size Hmit: - The inspector shall furnish each such licensee with a metal
ring; having an inside measurement of 13/4”; and it shall be unlawful for any person te take;
ca&kwh%mhsmmﬂasmmmw—mmmm

suek metal ring:
wmmmmmmmmﬁmwmmm

i taking
Commission shall haeve the metes and bounds ef such ground accurately designated by preper
and suitable stakes; and alse have a plat made of same; to be recorded in the elerk’s office of
the county wherein the ground les; all cosis of surveying platting and recording to be paid by
the applicants; and such grounds shall be set apart and remain as publc scallop grounds for the
common use of the citizens of this State so leng as the Commission may deem best; and shall
net be assigpned to anyeme during such period: Provided; hewever; that any persor whe has
Mnmmmmmmmmﬁmmm

sealiops under suek

Drafting Note: This section is repealed since scallops do not exist in commercial quantities in
Virginia waters.

Article 3.
Oyster Records and Taxes.

§ 28187 28.2-538. Record of oysters handled; tax penally .—~All purchasers licensed oyster
buyers , planters, packers, importers of shucking stock or shippers shall keep accurate and
itemized records, is a manaer and form approved on forms issued by the Commission, which
shall contain (i) the number of bushels of oysters, before shucking, that come from public
grounds, private grounds, or are imported; (ii) the name of the person from whom the oysters
were purchased or obtained; (iii) the number of bushels and price paid per bushel for each
seller; and (iv) if from publlc grounds, frem what the grounds’ general area thereef . Any seller
accepting cash ia payment for his oysters shall be regquired te sign an acknowledgment of the
transaction and shall receive a copy of seeh the acknowledgment from the buyer. Such records
shall be open for inspection by the Commissioner and a copy available to him or any employee
designated by him to inspect or receive the same ; and a . A failure to keep such a record
sbal!beaalaw@alandshaﬂbepmhableasheremaﬁerpmmded:sa Class 1 misdemeanor .

§ 28.2-539. Inspection tax.— The purehasers All licensed oyster buyers , planters, packers,
importers of shucking stock or shippers shall pay a to the Commissioner an inspection tax ; te
beknewnasmspeebentax—tetbeeemamwea!& nglma—eftethepepseaamemed&e
reeeive the same; of three cents for each bushel of oysters taken, caught, imported, or

purchased ; itbemgthemtentaaépufpeseetmsseeaeatempeseataxupenaﬂeysteﬁ
taken; imported or purehased; exeept . However, the tax shall not be imposed on those

ea&gh&
oysters which are to be replanted in the waters of the Commonwealth. The proceeds from this
tax shall be paid into the general fund of the state treasury.

§ 28.2-540. Who pays inspection tax; schedule for payment.— The inspection tax shall be pald
to the Cemumission Commissioner by the ewner; master capfain, or operator of any boat ,
vessel, or motor vehicle, or the purchaser, 1mporter , or shipper, regardless of whether he lS a
packer, planter , or an individual working on public grounds, when the oysters do not go to a
shucking or packinghouse. If the oysters are going to a shucking or packinghouse located in the
Commonwealth eof Virginia , then the tax shall be paid by the shucking house or packer. If the
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tax has not previously been paid, the tax shall be paid by such purchaser, packer, importer , or
shipper.

The inspection tax shall be paid to the Cemmissier Commissioner semi-monthly. For oysters
harvested or imported during the first fifteen days of each month, payment shall be made on or
before the twentieth day of each month. For oysters harvested or imported during the last half
of each month, payment shall be made to the Commission on or before the fifth day of the
following month

Drafting Note: Existing § 28.1-87 has been divided into proposed §§ 28.2-538, 28.2-539, and
28.2-540. The word “purchasers” has been stricken and replaced with “licensed oyster buyers” in
order to be consistent with terms used in existing § 28.1-92. The Class 1 misdemeanor penalty
which has been specified for proposed § 28.2-538 is the penalty under existing § 28.1-95
(proposed § 28.2-549) for violating any provision of the article.

§ 28:1-83: 28.2-541. Tax op eysters taken from public rocks Replenishment tax .—A. There is
imposed upon all oysters taken from the public rocks, beds , or shoals the following
replenishment tax: (i) on all oysters taken from the seed area of the James River, or from any
other area designated as a seed area by the Commission, selling for $1.50 or less per bushel,
five cents per bushel ; ; selling for $1.51 through $2.50 per bushel, ten cents per bushel ; ;
selling for $2.51 through $3.50 per bushel, fifteen cents per bushel ; ; selling for $3.51 through
$4.50 per bushel, twenty cents per bushel ; ; selling for $4.51 through $5.50 per bushel,
twenty-five cents per bushel ; ; selling for $5.51 through $6.50 per bushel, thirty cents per bushel
; . selling for $6.51 or above per bushel, fifty cents per bushel; and (ii) on all oysters taken
from any public rocks, beds , or shoals other than the James River seed area or any other area
designated as a seed area by the Commission, fifty cents per bushel.

B: The tax shall be paid to the Cemmission as speecified in § 23:1-02 by the eyster buyer wie
purchases eysters taken from the public recks; beds or sheals:

€ Any person taking or eatehing oysters which are taken or eaught from any public greunds
and which are to be planted or used by the taker or catcher and net seld to a buyer; shaill file

the same report as required of a buyer

P: B. The Commission may revoke the permit or license of any person who fails to comply
with the requirements of this section shall be subject to revecation by the Commissien .

Drafting Note: Subsection B is stricken and moved to existing § 28.1-92 (proposed subsection
A of § 28.2-543). Subsection C is stricken and included in proposed subsection B of § 28.2-544.

§ 28:1-84- 28.2-542. Public Oyster Rocks Replenishment Fund.—All oyster replenishment taxes
collected by the Marire Reseurees Commission shall be eredited amd deposited in the state
treasury and credited to a special Public Oyster Rocks Replenishment Fund, to be used only for
administration of the program ; and for replenishment, planting, and replantmg the public oyster
rocks, beds, and shoals of this State Commonwealth , with seed oysters, oysier shells, or other
material which will catch, support , and grow oysters. These funds shall be withdrawn and
expended for such purpose on the order of the Marine Reseurees Commission. Expenditures and
disbursements from the Fund shall be made by the State Treasurer on warrant of the
Comptroller issued on vouchers signed by persons designated by the Commission.

Drafting Note: Language is added from existing § 28.1-94.1 (proposed § 28.2-550) which
describes the procedures for the expenditures of moneys from the Fund.

§ 28102 Records of oysters taken from public rocks and reperts te be made—The
Commission shall issue to licensed eyster buyers in this Commenweaith forms that shall be used
in reporting to the Commission: 28.2-543. Payment of replenishment tax; payment schedule.—A.
The replenishment tax shall be paid to the Commission by all oyster buyers who purchase
oysters taken from the public rocks, beds or shoals.

B. 6yster Such taxes shall be paid to the Commission by the oyster buyer in semimonthly
payments. For oysters purchased during the first fifteen days of each month, payment shall be
made to the Commission on or before the twentieth day of each month. For oysters purchased
during the last half of each month, payment shall be made to the Commission on or before the
fifth day of the following month. Fhe

C. The Commission may revoke the permit or license of any person who violates this
section.
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§ 28.2-544. Reports required of oyster buyers.—A. All oyster buyer buyers shall send to the
Commission a complete report and taxes due the Commission on all oysters purchased during
such periods of time en the form abeve deseribed described in § 28.2-543, setting forth the total
number of bushels of oysters taken from the public grounds, the general area from which taken,
and the price paid , together with all taxes as required by § 28-3-93: however; the 28.2-54].

B. Any person taking or calching oysters from any public grounds which are planted or used
by the taker or catcher and not sold to a buyer, shall file the same report as required of a
buyer. This information previded herein shall be used only for the collection of taxes mentioned
in this seetion replenishment taxes and for the Commission’s information to the Comsmission .

C. The Commission may revoke the permit or license of any person who violates this
section.

Drafting Note: Existing § 28.1-92 has been divided into proposed §§ 28.2-543 and 28.2-544.
Proposed § 28.2-543 contains new subsection A, which is the stricken language of subsection B of
existing § 28.1-93 (proposed § 28.2-541). Language regarding the revocation of a license for
failure to comply with the section is included since this provision applied to § 28.1-93. With the
addition of subsection A and the revocation provision, the requirements for payment of the
replenishments tax are consolidated into proposed § 28.2-543. Proposed § 28.2-544 combines
language from existing 28.1-94 and subsection C of existing § 28.1-93 (proposed § 28.2-541) along
with the revocation provision of § 28.1-93. This consolidates the reporting requirements for the
replenishment tax into proposed § 28.2-544.

§ 28-1-89- 28.2-545. Export tax; dxsposmon of funds ; permit to carry; ete; oysters out of State
.—In addition to all other taxes lmposed by law, there shall be an export ; er eut-ef-state tax of
twenty cents per bushel immposed on all oysters including seed oysters, taken from any of the
public oyster grounds of this Stete Commonwealth and shipped unshucked from this State
Commonwealth . A record shall be kept on all out-ofstate shipments. The provisions of this
section shall not be applicable to the sale of seed oysters to the Potomac vaer Fisheries

Commission.

All funds received or collected pursuant to-this section shall be paid into the state treasury
to the credit of the Public Oyster Replenishmeni Fund for the purpese of such fund .

§ 28.2-546. Permit to carry oysters out of state.—A. It shall be unlawful for any person ;
firm oF eeorporates to carry, or attempt to carry, or to buy for the.purpose of carrying out of
this State Commonwealth any size or kind of oysters taken from the matural public rocks, beds ,
or shoals in the waters ef this Cominopwealth until he has first obtained for each cargo a
permit to do so from an imspeetor officer and has paid to the inspeetor officer the required
export, inspection , and replenishment taxes with buyer’s report. In place of a cargo permit, the
Commissioner may grant a monthly permit at the beginning of each calendar month to a
packing or shucking house located in the Commonwealth ef Virginia , provided that the packing
or shucking house is in compliance with the provisions of this section.

B. The permit shall state the name of the boat or license number of the motor vehicle; the
name and address of the owner and{ or master caplain of the boat or owner and/ or operator
of the motor vehicle. The permit shall state the name and address of the person, firme orF

jep to whom the cargo of oysters are to be delivered. The permit shall specify the
number of bushels and whether they are seed or shucking stock.

Before sweh the permit shall be granted, the applicant shall certify, before an inspeetoer
officer , that the cargo will not be delivered or discharged to any other person ; fifm eF

C. It shall be the duty of the Commission to grant such permit unless, after examination of
the seed areas, it finds that the granting of the permit will injure or deplete the seed areas and
that the supply of seed oysters is insufficient to meet the demand for seed oysters by planters in
Virginia. The Commission may cease the granting of such permits whenever it finds that the
seed areas are becoming depleted, and that to continue to grant such permits would seriously
injure the seed areas.

Drafting Note: Existing § 28.1-89 is divided into proposed §§ 28.2-545 and 28.2-546. Subsection
C is language taken from existing § 28.1-96.

§ 281-88: 28.2-547. Right to inspection eof Autbonly to inspect oysters when loaded on

conveyancemmmm%mmmwe@mﬁmmmm
this State shall bave the right at all times Any officer is authorized to inspect as to the
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quality, size and measure of any of the oysters taken or purchased as aferesaid , loaded on any
boat, ef vessel, motor vehicle , or other conveyance , or sold to any person ; firm; oF
corporation wherever they may be; as to the guality of measurements .

Drafting Note: Language is stricken which refers to the different names previously used for
marine patrol officers.

§ 281-80. 28.2-548. Duty to inspect; collection of tax and receipt fer same .—It shall be the
duty of the imspeeter officer in whose district a cargo of oysters is to be loaded ; eF & police
boat captain in the aree; (i) to inspect sueh the oysters as they are loaded and to see ensure
that all measurements are a full measure of oysters as defined in § 283-336; 28.2-526 and that
they the oysters are properly culled ; and (i) when such oysters are loaded te collect the
inspection tax, and + eF the out-of-state tax, whichever ere er more of these taxes will be due
and payable to the Commonwealth. The inspector or pelice beat eaptain officer shall furnish the
owner, master captain, or operator of such boat, vessel , or motor vehicle a receipt showing the
date, the destination, the number of bushels , and the amount of each tax paid. This receipt is
to shall be carried in the pessession of by the master captain or operator of the boat, vessel ,
or motor vehicle and must shall be exhibited when requested by any inspeetor oF peliee beat
captain; a officer. A copy of whieh the receipt shall be sent to the office of the Commissioner of
Marine Resourees .

On or before the fifth day of each month the inspector or pelice beat eaptain officer shall
render a statement to the Commissioner, on blasks forms furnished by the Commissioner,
showing the amounts collected ; and from whom collected.

Drafting Note: No change in the law.
§ 281-81- Repealed by Aets 1876; ¢ 726

§ 281-06: Coarrying oysters eut of State; or buying for that purpese: permit required—A:- |
mmmmwmmsmmmawwmwmm

from the inspector frem whese district the carge is to be takenm; or from the captein

the police beats; and has paid to the inspecter or police beat captain the required tax
bushel en the aumber of bushels in the ecarge: Sueh permit shall be signed by the
Commissioner of Marine Resources and countersigned by the inspector oF police beat ecaptain;
mammmmawmmmmmmmma&e

B: In the exereise of its autherity gronied pursuant to this section; the Commission shall
eause notice of any such action te be taken to be pesied in twe or meore publie plaeces i each
locality affected at least five days prior to the Commission meeting at which such aetion may be
mmmmmmmammmmmmmmm
required by the Commission in exereising such authority:

Drafting Note: This section is stricken. The language in subsection A requiring a permit for
carrying oysters out of state duplicates existing § 28.1-89 (proposed § 28.2-546). Language
regarding the duty of the Commissioner to grant a permit to carry oysters out of state has been
moved to subsection C of proposed § 28.2-546. Subsection B of § 28.1-96 is stricken since it refers
to an obsolete regulatory procedure.

§ 28106 28.2-549. Violations; recovery of taxes ; penalty .—Any person who violates any
provision of this article shall be is guilty of a Class 1 misdemeanor. Any person willfully failing
to pay such taxes to the Commission whes and as required by law shall be in the manner
required by this article is guilty of larceny of such tax meney and punished as previded by law
for the erime of lareeny a Class 1 misdemeanor . The Commission may maintain an action at
law against any person required to pay taxes to the Commission for the amount of taxes due,
plus interest, and a penalty of fifteen percemt fo be added to the tax in the amount of six
percent if the failure is for not more than one month, with an additional six percent for each
additional month, or fraction thereof, during which the failure continues, not to exceed thirty
percent in the aggregate.

Drafting Note: The classification for failure to pay taxes has been changed from larceny to a
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Class 1 misdemeanor which is consistent with the penalty for not paying sales tax (§ 58.1-625)
and an employer’s failure to pay the required tax to the Tax Commissioner (§ 58.1-485). The
language added regarding a monetary penalty parallels what appears in the tax code.

Drafting Note: No change in the law.

§ 281841 28.2-550. Authority of Commissioner to make certain contracts; funds received to
be paid into Public Oyster Rock Replenishment Fund.—The Commissioner with the approval of
the Marine Reseurees Commission is authorized te may contract with any person ; firm er

for the purpese of taking orF dredging lo lake or dredge submerged oyster shells or
any other subaqueous materials from the tidal waters of the Commonwealth, and shall have the
authority to plant, use , or sell such shells or other materials in whatever manner the
Commission deems to be in the best interests of the Commonwealth.

Netwithstanding the provisions of the Virginia Public Procurement Aet (§ H-36 et seq:); the
The Commission, when it makes a determination in writing that competitive bidding or
competitive negotiation is not feasible or fiscally advantageous to the Commonwealth, may
authorize other methods of purchasing and contracting for seed oysters, house shells, reef shells,
shell bed turning, and other goods and services for oyster ground replenishment which # deesms
are in the best interest of the Commonwealth and which are fair and impartial to suppliers It
may establish pricing for its awards and purchases ; ; use selection methods by lot ; and may
open, close , and revise its purchases according to changing conditions of the natural resources,

markets, and sources of supply.

All funds received oF collected under this section shall be paid inte the state treasury to the
eredit of a fund to be known as the Speecial Public Oyster Reck Replenishment Fund for the
purpeses of such fund: Expenditures and disbursemests from such fund shall be made by the
State TFreasurer on warrants of the Comptroller issued on vouchers signed by such persen oF
persens as shall be so authorized and desighated by the Marine Reseurees Commission.

Drafting Note: The stricken language regarding disbursements from the Funds has been
moved to existing § 28.1-94 (proposed § 28.1-542).

Article 4.
Surveys and Resurveys.

§M&mmmmmmmmmm—m
28.2-551. Surveys and reports as conciusive evidence.—The SuFvey er surveys of the natural
oyster beds, rocks , and shoals of the Commonwealth, made in pursuance of an aect of the
General Assembly of Virginia pursuant to Chapter 511 of the 1892 Acts of Assembly , entitled an
wammmmﬁmwwmmﬁmm
acts amendatory thereof, or supplemental thereto; shall until etherwise previded by law continue
to be held in all respeets to be the survey oF surveys defining and determining the natural
oyster beds, rocks , and shoals of the Commonwealth ; the . The surveys and reports filed in
accordance with the aets aforesaid this Act of Assembly shall be ceasirued in all the eourls of
the Commeonwealth to be are conclusive evidence of the boundaries and limits of all the natural
oyster beds, rocks , and shoals lying within the waters of the counties wherein such reports and
surveys are se filed; and further; that there are no matural other public oyster beds, rocks , or
shoals lying within the waters of the counties wherein such reports and surveys are filed eother
mmmm&emmw&emm&.mesuweysofmem
public oyster beds, rocks , or shoals of the Commonwealth referred to in this section shaill not
extend inshore of the mean low-water mark of said such body of water, notwithstanding any

surveys, plats, markers, or lines to the contrary aetwithstanding .

&) § 28.2-552. Resurvey on motion of Commission or on application of citizens.—The Marine
Reseurees Commission may select and appoint ; en sueh terms as may be agreed upen; any
surveyor to survey Or resurvey any oyster-planting grounds either in his own or any other
county, and to reestablish and permanently mark any line or lines of the Baylor survey of
na}ural oyster rocks ; which ; in the judgment of the Commission ; it may be finds necessary to
define.

Drafting Note: Existing § 28.1-100 is divided into proposed §§ 28.2-551 and 28.2-552.
§ 28110k 28.2-553. Reestablishment ; ete; of lines of Baylor survey; procedure; evidence of
reestablished lines : sale of Bayler suf-vey charts and plats .—The Marine Resourees Commission

may reestablish, relocate , and remark all lines of the Baylor survey which cannot be otherwise
relocated because of the loss or destruction of previous marks whieh formerly existed . In
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reestablishing any such lines of the Bayler survey , the line surveyed by Fred E. Ruediger shall
be followed wherever such line exists or was surveyed. Where no former line can be
reestablished the Commission may establish a new line.

When such ground er grounds ; lne or lines shall have been reestablished and relocated, tie
same the reestablishment and relocation shall be taker and aeceepted as conclusive evidence in
all courts of the Commonwealth that the such grounds se ascertained to be natural are public
oyster rocks, beds, or shoals are sueh; and that all grounds lying outside of such boundaries are
rental grounds open to rental under the laws ef this State . Plats shall be made under the
direction of the Commission showing the reestablishment of such lines, and shall be recorded in
the appropriate clerk’s office,

§ 28.2-554. Sale of Baylor survey charts and plats.— The Commissioner of Marine Reseurees
shall have available at all tisaes fo sell at five dollars per copy to the public copies of the
Baylor survey charts and plats ; to be offered for sale te the publie , in such manner as the
Commissioner may determine aad a fee of three dellars per eepy shall be charged therefer .

Drafting Note: Existing § 28.1-101 is divided into proposed §§ 28.2-553 and 28.2-554. The
increased cost per copy reflects the costs of the Baylor Survey map as well as fishery regulatory
information included in the packet.

§ 28-1-101-1- Repealed by Acts 1964 e 393~

§ 281183 28.2-555. Crossings of Baylor survey.—The State Highway and Transpertation
Beard; in the perfermanee of its duties; is hereby authorized te Commonwealth Transportation
Board may maintain, repair, reconstruct , or replace any existing crossings of the Baylor survey

further; that . Such authorization is hereby granted for any Baylor survey crossing
determmed by the Board to be necessary across the Hampton Roads from Newport News to
Portsmouth, across the Elizabeth River at Norfolk, and construction parallel to an existing
crossing of the James River from Newport News to Isle of Wight County.

Drafting Note: No change in the law.

§ 281-101-3. Certain historic lines to be continued—Where private leaseholds granted by the
Marine Resources Commission oF its predecessors appeer to be within the Bayler survey as
reestablished pursuant te § 28-1-101; if # shall be established to the reasonable satisfaction of the
&mﬁs&embypeﬁﬁmwﬂegmwgem%%&at&em*m

mesuweyknesbe@weea&epmkhasebemsm&epubhegfeuadsefmemﬁefsuweyas
mmnbmmmmmmmmmmwmmm

such leaseholds shall be of ne effect: however; such changed lines shall net result in private
grounds being whelly surrounded by Baylor survey greunds:
In Hpes pursuant to this seetien; the Comfnission mey adjust the

Drafting Note: This section is repealed since the deadline for petitioning the Commission to
reestablish the lines of the Baylor survey has passed.

§ 2831014 28.2-556. Erosion control devices within the Baylor survey.—The natural public
oyster beds, rocks , and shoals shall not include any area needed for an ergsion control
structure if the Commission, after considering the comments of the Virginia Institute of Marine
Science and the Department of Conservation and Recreation, and any other relevant evidence,
finds that: (i) shoreline erosion has occurred at the site and is expected to continue; (ii) such
erosion is increasing the sediment load to public waters, causing degradation of water quality;
(iii) the proposed project is a technically and environmentally preferable way to control erosion
at the site; and (iv) the Commonwealth’s interest in protecting water quality by controlling
erosion at the site outweighs the value of the portion of the natural oyster beds, rocks , and
shoals affected by the erosion control structure. Whenever the area of the natural oyster beds,
rocks , and shoals is so changed, the Commission shall eause such change to be reflected make
the changes on its Baylor survey charts.

Drafting Note; No change in the law.
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§ 28:1302- 28.2-557. Unlawful to threaten or hinder surveyor; rights of surveyor ; penally
—It shall be is unlawful for any person er persens to threaten, resist , or in any manner
interfere with a surveyor in the performance of the duties impesed upea him by the prowvisions
of the law relating to oyster grounds. And in the performance of any such duties the The
surveyor shall have the right to enter upon the any person’s lands of any persen or persens for
that purpese in the performance of his duties .

A violation of this section is a Class 3 misdemeanor.

Drafting Note: A penalty provision has been added.

§ 28:1-103- 28.2-558. Placmg permanent markers.—Whenever the Commission makes or directs
any surveys or resurveys of the Virginia’s public oyster rocks ef the Commenwealth are made
by er under the direction of the Marine Resources Commission , promment and permanent
concrete markers shall be placed on the shores fixing the survey stations ; ; and , whenever
possible , prominent and permanent range markers shall be placed on the shores or lands the
eost of same to be paid by the Cemumission . The Comumission shall pay the cost of sucb

markers .
Drafting Note: No change in the law. Clarifying language only.

§ 281-104. 28.2-559. Removal of oysters planted by mistake.—~When, by any resurvey of
oyster-planting ground or survey made io reestablish reestablishing the lines of the state Baylor
survey of natural oyster beds; rocks; or sheals; which shall hereafier be made under the
direction of the Marine Reseurees Commission, it shall appear appears that any holder, without
his own default, and by mistake of any eofficer of the Commeonwealth employee of the
Commission, has had assigned to him and included in the plat of his assignment any portion of
the matural public oyster beds, rocks , or shoals, as defined by law; apd sueh the holder shail
file a petition with the Commission for leave permission to remove such oysters or shells from
such ground ; mmmma&emmwmxam“m
@m&bmmmmmmmmiammefm
portion of the natural eyster beds; roeks oF sheals; as defined by law; them the . me
Commission may allow the holder a reasonable time, not exceeding three years, within which to
remove such oysters, their inerease progeny and the their shells therefrom .

Drafting Note: No change in the law. Clarifying language only.

§ 28:1-105- 28.2-560. Larceny of oysters and shells ; penally .—Any person other than sueh
the holder ; of an oyster-planting ground ; or his ageat; agents or employees geing who goes
upon such ground and taking fakes oysters and shells therefrem before the expiration of the
time allowed suech helder; shall be deemed is guilty of larceny thereef .

Drafting Note: No change in the law.

§ 28-1-106: 28.2-561. Removal of markers of planting grounds.—It shall be is unlawful for any
person to intentionally or knowingly injure, remove , or displace any boundary oyster stakes
stake , range monumenis monument , signal beacon ; beundstene , post or buoy, or any part ;
appurienanee or eneclesure thereof, erected eens&ueteée;seten&helaaéeswateref&his
M&w%&ebﬂﬂ%ﬁaﬂmm&eweﬁmmm
oF mapping lo designate, locate, survey, or map any shellfish grounds.

A violation of this section is a Class 3 misdemeanor.
Drafting Note: A penalty provision has been added. Clarifying language only.

§ 281307 28.2-562. Maps to be filed; evidential value.—Al! maps of the bays, rivers , and
creeks of this Commonwealth made by the Marine Resourees Commission showing the location
of oyster-planting grounds in these waters; shall be filed in the office of the Marine Resourees

Commission.

Any such map and the areas of the individual assignments of platted oyster-planting grounds
platied thereor shall be evidence in all the courts of this Commonwealth of all the
oyster-planting grounds leased by the Commonwealth to private individuals at the time the
survey and map were made.

Drafting Note: No change in the law.
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CHAPTER 6.

PLANTING GROUNDS.

CHAPTER DRAFTING NOTE: This chapter, which previously appeared as several articles in
Chapter 5 of Title 28.1, consolidates all the licensing provisions for planting grounds (oysters and
clams) and bathing grounds Separate articles are devoted to the requirements for the leasing of
riparian oyster-planting grounds and of general oyster-planting grounds. This will enable the user
of the Code to better understand the extent of such requirements. Previously these requirements
were contained in two lengthy sections.

Article 1.
Riparian Oyster-Planting Grounds.

§ 28:1-108: Assignmenis of plenting groumnds te riparian ewmers 28.2-600. Riparian planting
ground assignments; eligibility; fee .—A. Any owner of land bordering on a body of water in the
oyster-growing area of this Commonwealth whose shore front measures at least 205 feet at the
low-water mark, who has not had as much as one-half acre of ground already assigned him on
the front, or whose lease has terminated and is not to be renewed, may apply for planting
grounds te the Commission to the Commissioner . The Cemmission Commissioner shall assign to
him such ground wherever the owner may designate in front of his land that is within his
riparian waters, provided the ground does not encroach into an existing oyster-planting ground
lease assigned under § 281-300 Article 2 (§ 28.2-603 et seq.) of this chapter . The fee for such
assignment shall be $1.50. Such ground shall not exceed in aree one-half acre, and shall not be
less than 105 feet wide along the shore, beginning at low-water mark, extending out not more
than 210 feet, or to the middle of the chamnel or body of water, o to the middle of the
ehannel; whichever is the shorter distance. The grounds shall be surveyed, plotted, marked,
assigned , and recorded in all respeets as provided for assignments to persons in § 281108 of
the Code of Virginia Article 2 (§ 28.2-603 et seq.) of this chapter . Any riparian assignment that
was duly recorded in the clerk’s office of the county or cilty wherein where the grounds are
located, or at the Commission office prior to July 1, 1986, shall continue in effect.

B: § 28.2-601. Riparian assignments; entitlements; obligations.— The riparian leaseholder shall
have the exclusive right to the use thereef of such ground for the purpese ef planting or
gathering oysters and clams.

€ The assignment made pursuant to this seetion § 28.2-600 shall pass with the transfer of
the adjacent highland to the subsequent owner of highland and cannot be held separated from
the highland. A transfer of highland ownership shall require that there be a transfer of the
riparian assignment within elghteen months after the transfer of the highland ownership under
the following conditions and previsioss :

1. The application for transfer shall be in the form prescribed by the Commission ; and shall
be filed with the Commission Commissioner .

2. The Cemmissien Commissioner or #s chief engineer shall require a new survey if there is
nof a survey of the exact parce! or parcels of grounds to be transferred.

3. The cost of any new surveys required under this section shall be borne by the person
making the transfer, and the cost and fees shall be the same as for surveys made by the

Cemmission of general oyster-planting ground .
4. The application shall be accompanied by a transfer fee of five dollars.

5. The engineering office of the Commission The Commissioner shall return the approved
application for transfer and plat with any correction o the applicant. A copy of the transfer and
plat shall be recorded at the Commissioner’s office ef the Commission .

6- -Repealed:

7 Sheuld 6. If no application for transfer be is received by the Comumission Commissioner
within eighteen months after the transfer of the highland ownership, the riparian assignment
shall become vacant and open to assignment.

B: -Repesled:

§ 28.2-602. Riparian assignments; special terms and conditions.— Fhis seetion apphes The
provisions of this article apply to all Virginia counties and cities of the Commenwealth bordering
on bodies of water ; in Hs oyster-growing areas, except it they shall not be applieable apply to
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riparian lands located above the James River Bridge bridge in the James River or its tributaries.
In any Virginia county or city in this Commeonwealth where more than one-half acre of ground
per waterfront tract has heretefore been assigned to a riparian owner, the ground in excess of
one-half acre shall be deemed te be ground held under a regular lease and assignment, and not

a riparian assignment.

This section; so far as the quantity of land to be assigned to and held by riparian ewners is
conecerned; shall not apply to Nerthampton County; but § 6 of Chapter 354 of the Aels of
of 1883 and 1884 shall continue in foree as ie the eounty: For Northhampton County,
however, § 6 of Chapter 254 of the 1883-1884 Acts of Assembly, not this article, shall govern the
quantity of land to be assigned to and held by riparian owners. Nothing herein econtained shall
be construed as au&heﬁmg in this article authorizes a rental of a lesser amount per acre than
that provided by law for riparian owners in Northampton County of the land assigned them as
such riparian owners. Nothing in the section which restores to riparian owners in Northampton
County one-fourth of their respective waterfronts ; suitable for planting oysters, shall be se
eonstrued as te permit permits the owners of waterfronts to compel occupants of the fronts to
remove their oysters from any fourth of the shores, if the residue of the shore is already in the
landowner’s possession ; or is unoccupied.

in this seeton shall be censtrued to prevent the ereection by ripariah Riparian
landowners of may erect wharves, landings , or other structures as otherwise permitted by law.

Drafting Note: Existing § 28.1-108 has been divided into proposed §§ 28.2-600, 28.2-601, and
28.2-602. The assignment fee assessed in. existing § 28.1-44 has been moved to proposed §
28.2-600. The striking of “Commission” and insertion of “Commissioner” in this article reflects
the Commissioner’s responsibility for administering the program.

Article 2.
General Oyster-Planting Grounds.

§ 28-1-108: 28.2-603. General oyster-planting grounds.— ) Greunds comprising: -The residue
of waterfront in excess of what Walerfront that is not already assigned or reserved for the
riparian owners, and the residue of the beds of the bays, rivers, and creeks and shores of the
sea other tham these within lying outside the limits of navigation projects adopted and authorized
by the Congress and these not required for the disposal of materials dredged incident to the
maintenance of such projects, and grounds other than satural public oyster beds, rocks , or
shoals, as defined by law and included in the Baylor survey, may be occupied for the purpose
of planting or propagating oysters thereer , and may be leased by the Cemmissior Commissioner
upon the receipt of a proper application therefer .

€ § 28.2-604. Eligible applicants ; previsions of section incorporated in lease .— Application
for asmgnment of general oyster—plantmg ground may be made by (i) any resident of the
Commonwealth, er (ii) any county, municipality, or political subdivision of thke Commonwealth, or
by (iii) any firm, or corporation chartered under the laws of this Commonwealth for the purpose
of oyster culture and the oyster business provided that at least sixty percent of the stock of any
such corporation mmust be is wholly owned by residents of the Commonwealth of Virginia .

€y § 28.2-605. Application for assignment.— All applications for assignment of general
oyster-planting grounds shall be made in writing, in duplicate, to the Marine Resourees
Commission. Applications shall be giver priority considered in the same order in which they are
received, except that no application for any ground then under lease shall be eensidered valid
for that portion under lease. The application shall state, as nearly as possible, the number of
acres applied for and definite location, with the name of one or more prominent points or
objects adjacent tn such ground. It shall be the duty of any resident, firm , or corporation
desiring to obtain a location for planting or propagating oysters to apply to have the location
aseertained determined , designated, surveyed , and assigned.

) § 28.2-606. Posting of notice of applications.— Notice of the application shall be (i)
posted by the Commission for not less than sixty days at the courthouse of the county or city in
which the ground applied for lies, and in at least two or more prominent places in the vicinity
of the ground and shall in additien; be (i) published at least once a week for four consecutive
weeks in a newspaper of general circulation in that county or city. ‘

55 -Repealed:

6y § 28.2-607. Survey and marking of ground.— If a protest is not filed in the Commission
ofﬁce within sixty days after posting of the notice of application, the ehief engineer of the
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Marine Resoureces Commission Commissioner shall designate select a surveyor to survey the
grounds and make a pilat in duplicate ef the same . The surveyor shall forward the plat of
survey to the effice of the Marine Reseurees Commissien Commissioner to be approved by the
engineer of the Commissien . If no protest to the application or surveying of ground is made
before the expiration of thhm thirty days after the plat of survey is recorded in the
Commissioner’s office of the Marine Reseurces Commission , the ground applied for shall be
assigned provided that :

(&> That the 1. The application and assignment complies with all applicable provisions of law
and i , in the judgment of the Commission i shall be wise to do se Commissioner the
assignment is in the public interest .

&) 2. All fees, costs, and the annual reatal have renf have been paid for the lease of the
ground. The ground shall be marked at the expense of the applicant.

‘&> The Commission shall preseribe the methods and manner of marking eoyster-planting

Nelesseeeteyste&plan&ngg;euadsbanmarksueh The grounds etherwise than shall

be marked in accordance with the rules and Commission regulations established by the
Commission for marking oyster grounds .

9 § 28.2608. Application, surveying fee , and recording fee fees .— Any applicant for
general oyster-planting ground or for riparian oyster ground shail pay an apphcatlon fee of
twenty-five dollars and in additien shall pay te the Commissien fer amy , the Commission’s
surveying done by the Commission an amount equal te the costs including the cost of the survey
and of preparing the original and one copy of a the plat thereef: Befere an assighment oF
transfer; the shall pay ; and the cost of recording each assignment or transfer and plat
in the Commission office. The fee for recording each assignment shall be $1.50. No ground shall
be assigned until all the prescribed fees preseribed herein have been paid.

) § 28.2-609. Restrictions on assigned acreage and applications.— No assignment, except in
the Chesapeake Bay, shall exceed 250 acres. Ne An applicant, after having had as mueh as 250
acres of general oyster planting ground assigned to him, shall again make application not apply
for another assignment of oyster grounds within six months from the day his assignment was
recorded and completed as the statutes hereinafter provide . If an assignment is not made
within six months after the expiration of the notice required by statute to be pested for sixty
days , the application shall, upon the expiration of six months, lapse and become aul and void,
uniess the Commissioner allows an extension is allowed by the Commission . In eases where
When a protest has been filed with the Commission against the granting of an application, the
application shall not lapse until the Commission has finally acted upon the application.

@ § 28.2-610. Restriction on acreage owned or operated.— No person ; fifis or corporation
shall own or operate more than 3,000 acres of gemeral oyster planting grounds in the waters of
this Commonwealth other than in the Chesapeake Bay ; and sheuld . If ground in excess of 3,000
acmbewacqunredbyeagaalas:gnmeﬁte&eas&gne&abeas@edwmef&embya
lawful holder of such oyster ground; eF a8s heir eor distributee; of by devise or bequest; be oF
they sball, nevertheless; have , the person has a right to lawfully hold the ground for and during
the period of one year and shall have a legal right to assign it. Sheuléd If no assignment be is
made within one year the eyster-planting ground se acquired , the ground in excess of 3,000
acres ; shall revert to the Commonwealth of Virginia; and may be applied for by any person
having a legal right to do so.

€18y § 28.2-611. Application for general planting ground in Chesapeake Bay; acreage allowed;
annual rental.— Application for general planting ground in the Chesapeake Bay in waters from
fifteen feet deep or more in depth shall be made to the Mearine Reseureces Commission
Commissioner . The Commission Commissioner shall have the right to accept or reject any
application as it may deem best for the public interests; and the number of . No more than
5,000 acres t6 may be assigned to any applicant shait aet exceed 5008 aeres . The assignment
shall not interfere with the established fishing rights ané amy . Any such application, surveying,
and marking shall conform to the law pertaining to oyster—plantmg grounds. The annual rental
rent per acre in the Chesapeake Bay ; in waters from fifteen feet or mere in depth; shall be
such an amount per aecre as be determmed by the Commission may designate , but in no case
shaill be less than seventy-five cents annually per acre.

ab § 28.2-612. Payment of annual rental, penalty for default.—The applicant shall pay to
the Commlssmn the annual rental for such gtouad at the rate rent of ene dellar fifty cenls $1.50
per acre or any fraction thereof, annually; except as provided for the Chesapeake Bay ; and for
bathing ground. Such reatal payment shall be due on September 1 of each year after the date of
assignment, and; plus a ten percent penalty if not paid on or before December 5 ; a ter percesnt
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penalty shall be added to the annual rental echarge; and the Commission may proceed te lewy for
rental and penalty .

€2) § 28.2-613. Duration of lease.— Each assignment of general oyster planting ground shall
continue in force for a peried of twenty years from the date of assignment, uniess the
assignment is terminated in one of the manners provided by law . New or initial assignments
made after July 1, 1980, shall continue in force for a ten-year term of ten years . The interest
in such ground sbaH be construed as & Is chattel real.

Upon the death of the renter, testate as to the lease, it shall vest in the named beneficiary
subject to the rights of creditors, if he is a resident of this Commonwealth, provided that he
files an application for transfer with the Commission within eighteen months after the date of
death. If the named beneficiary is not a resident he shall have eighteen months after the date
of death to transfer the lease to a qualified holder.

Upon the death of the renter, intestate as to the lease, the lease shall be westeé vest in the
personal representative, if there is epe , who shall transfer the lease to a qualified holder within

eighteen months.

If there is no qualification on the renter’s estate within one year of his death, the
Commission may within six months thereafter transfer the lease to a qualified hoider upon
receipt of a transfer duly executed by all of the lawful heirs of the renter beth resident and
nonresident .

If there is no transfer under any of the above, the ground shall become vacant and open to
assignment.

Upon expiration of the initial or any subsequent term of the assignment, the Commission
shall, on application of the holder, renew the assignment for an additional fen-year term ef tea
years . The Commission shall not renew or extend an assignment where there has been neither
significant production of shelifish oysters or clams nor reasonable plantings of shellfisk oysters,
clams or cultch during any portion of the ten-year period immediately prior to the application
for renewal, unless the Commission finds that there was good cause for the failure to produce or
plant shelifish oysters, clams or cultch or finds that the assignment is directly related to and
beneficial to the production of oyster-planting grounds immediately adjacent to the assignment.

2a) -Repealed:

a2b) § 28.2-614. Requiring lessee or transferor to have ground surveyed and plat recorded;
canceling lease for failure of lessee to have survey.—If the ehief engineer and the Commission
should determine Commissioner determines that in any past assignment of or in any attempt to

transfer oyster ground or when there is any attempt to transfer oysier ground , that there has
aet been a survey, or a recorded piat, otbe&-aeeepabletetheeemenaadwm&inm

opinien; does not accurately describe the metes and bounds of the leased ground, the
Coemmissior Commissioner shall require the lessee, the transferor, or both ; to have the ground

surveyed and the piat recorded.

If the lessee fails to order the survey or resurvey within six months after date of notification
to the lessee or transferor, by certified mail, the Cemmissior Commissioner shall cancel the
lease en its beoks and may accept applications therefer for this ground from the genera! public.

d2e)> § 28.2-615. Payment of costs for service, etc. ; required under subsection (3b) .—The
cost of the surveys and recording fees required under subseectior (12b) hereef by § 28.2-614 shall
be borne by the lessee or transferor and the cost and fees shall be the same as for surveys

made by the Commission.

&3y § 28.2-616. Possession gives no preference as to assignment.—Any person, firm or
eorperatior in possession of any general oyster-planting ground which has not been assigned
according to law shall have no preference as to having it assigned to him ; but the . The ground
shall be open to the first applicant.

a4 § 28.2-617. Recordation of plat.—The plat and assignment, as soon as practicable after
completion, and after the ground has been assigned to the applicant, shall be filed for record in
the office of the Marine Reseurees Commission.

a6) § 28.2-618. Commonwealth guarantees nghts of renter subject to right of fishing— %Fe
statutes pecessary to

any person; after having complied with all requirements; as set forth in the
have greund assigned to him; the The Commonwealth will shall guarantee to any person who

58



has complied with ground assignment requirements the absolute right te the reater to continue
to use and occupy the ground for the term of the lease, subject to:

@) subsection (12> of this seetion 1. Section 28.2-613 ;

b) riparian 2. Riparian rights;

‘&) the 3. The the right of fishing in waters above the bottoms, provided (i) that no person
exercising the right of fishing shall use any device which is fixed to the bottom, or which, in
any way, interferes with the renter’s rights or damages the bottoms, or the oysters planted
thereon, and (ii) that crab pots and gill nets which are not staked to the bottom shall not be
censtrued as considered devices which are fixed to the bottom unless the crab pots and gill nets
are used over planted oyster beds in waters of less than four feet at mean low water on the
seaside of Northampton and Accomack Counties; and

@) established 4. Established fishing stands, but only if the fishing stand license fee is
timely received from the existing licensee of the fishing stand and no new applicant shall have
priority over the oyster lease. However, a fishing stand location ; assigned prior to the lease of
the oyster ground ; is to be considered a vested interest ; a chattel real, and is an inheritable
right which may be transferred or assigned whenever the current licensee complies with all
existing laws.

a6y § 28.2-619. When leases become vacant.— In any -case where When the Commission
ﬂndsthattbepepseamwheseaametheleasewasmade-a}meelsdead or unknown, and
there is no one aetually claiming claims such property as an heir or a351gnee of the former
jessee , the ground shall become vacant and open to assignment.

ab § 28.2-620. Delinquent ground.—Any ground or area which becomes delinquent shali be
open and available to be leased, after the following conditions have been eemplied with met :

@ 1. The Commission must have Commissioner has notified the person in writing on or
about September 1 of that year of the amount of rent due - ;

: 2. If the rent becomes delinquent, the Commissioner has mailed a second notice must be
mailed by certified mail on or about June 1 of the following year - ; and

<) H the 3. The person holding the lease does not pay all rents and penalties due on or
before June 30 of the following year the assigpment shall terminate .

€¢) -Repealed:

a8y § 28.2621. Effect of proposal for navigation project.— Krom and after the date o
which When the Commissioner of Marine Reseurees receives information te the effeet that with
regard to a specified navigation imprevement projeel; that the Secretary of the Army has been
authorized by congressional action to eause conduct a survey te be made on any sueh a
specified navigation improvement project, the Commissioner shall obtain the consent and
approval of the Governor before leasing any public oyster-planting grounds which may be
required for dredging operations or spoil disposal areas in connection with the project. If after
the completion of the survey and & submission of the Distriet Engineers’ district engineers’
report thereen to the Chief of Engineers, United States Army, the proposed navigation
improvement project is not authorized, the affected ground will again become available for lease
and assignment.

Nothing in the abeve this section shall prohibit the renewal of any lease already in existence
at the time the Commissioner receives information as to the authorization of a survey ; as set
owt abeve .

€9 § 28.2-622. Consolidation of lease.~Upon written request by a leaseholder the
Commission may consolidate into one lease contiguous leases held by the same leaseholder. The
consolidation, upon approval by the Commission, shall be considered a new lease.

Drafting Note: Existing § 28.1-603 is divided into proposed §§ 28.2-603 through 28.2-622 with
minor revisions in language. References to the chief engineer have been stricken since the term
was eliminated from this title in 1984. The assignment fee assessed in existing § 28.1-44 has been
moved to proposed § 28.2-608. References to shellfish in proposed § 28.2-613 have been stricken
and oysters and “‘clams” inserted to clarify that only oysters and clams are harvested from these
planting grounds.
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Article 3.
Assignment, Transfer, Condemnation; Other Grounds.

§ 2831093 28.2-623. Excusing rent payment on condemned oyster grounds in the Lynnhaven
River and tributaries.—Whenever leased oyster ground in the Lynnhaven River and its tributaries
has been -condemned by the Commissioner of the State Department of Health for not less than
180 consecutive days, other than regular seasonal condemnation, the lessee, after prior written
notice to the Commission, may eleet choose not to pay the rent on the condemned acreage for
the year immediately following the year in which the one hundred eightieth day of
condemnatxon occurs. This eleetien choice may continue until the condemnation is terminated.

that However, if the lessee avails himself of this seecHen makes such a
choice, (1) oysters or clams shall not be taken from such leased area by the lessee for any
reason during the condemnation period; (ii) the lease shall continue to run ; and (iii) the lessee
may renew the lease as provided by law; and provided further; that the Marine Reseurces
Commission however, the Commissioner may not make a new lease assignment or transfer an
existing lease that lies wholly or partially within a condemned area unless suek the applicant
executes a release that he will not exercise his rights under this section for the duration of the

lease.
Drafting Note: No change in the law.

§ 38313 28.2-624. Natural Public rocks, etc.,, not to be used or staked off ; pepalty .—It
shall be is unlawful for any person to stake in or , use , er centinue to use or occupy for the
purpose of propagating or planting oysters or shells any natural public oyster bed, rock, or shoal,
as defined by law; or any bottom which has not been assigned to him aeecerding to law , or any
public clamming er seallepipg grounds which have been set aside as such. The mspeeto; officer
for that district or any other officer of the Marine Reseurees Commission ; shall require any
such person to remove all stakes, watchhouses, or other obstructions from the metural public
beds, rocks, or shoals or from any bottom which has not been assigned to him accerding to law;
failure . The failure of any person to remove such stakes or other obstructions within ten days
of receiving the written notice ip writing is reeeived by said person shall eeastitute is a separate
and additional unlawful act and violation of this title of the Code of Virginia; and the section.
The stakes or other obstructions shall be removed by the inspecter or other officer of the
Commission at the cost of the person unlawfully placing or having placed said the stakes or
other obstructions.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: The reference to scalloping grounds is stricken since they are nonexistent. A
penalty provision has been added.

§ 28342 28.2-625 . Transfer or assignment.—A person holding & valid an existing lease of
oyster-planting ground ; may transfer ; or assign all or any part of the lease to another under
the following conditions and provisions:

& 1. The transfer or assignment may be made only to a resident of the Commonwealth of
Virginia , or a firm ; or corporation authorized by the laws ef this Commonweelth Virginia laws
to occupy and hold oyster-plantmg ground.

&> 2. The application for transfer or assignment shall be in the form prescribed by the
Cemmission Commissioner and shall be filed with the Commission.

3> 3. The Cemmissien or its chief engineer Commissioner shall require a new survey if
there is net a no survey exists of the exact parcel or parcels of grounds to be transferred or
assigned.

> 4. The cost of any new surveys required under this section shall be borne by the person
making the transfer, and the cost and fees shall be the same as for surveys made by the

Cemmission Commissioner .

5> 5. The application shall be accompanied by the transfer fee of five dollars if the parcel
or parcels are ten acres or less is area and ten dollars if the parcel or parcels are more than
ten acres ip area .

€6) 6. The engineering effice of the Commission Commissioner shall record in his office the
application for transfer or assignment with any correction or new plat i may deem he deems
necessary in the office of the Marine Resources Commission .
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€ 7. The transfer or assignment shall constitute a new lease of the tract or parcel assigned
and of the remainder or balanee; if any; of the any ground remaining under the old lease.

8 Repealed:

Drafting Note: Language has been inserted to clarify that the Commissioner rather than the
Commission is responsible for administering the leasing program.

§ 2831-333: 28.2-626. Refund of rent paid under mistake.—Whenever it is made to appear te
the Marine Reseurces Comwnission; by satisfactory evidenee; the Commissioner finds that aay a
person has ; under mistake ef law or feet; mistakenly paid to the Commonwealth any sufm F
sums of money that he then and there net beiag is not legally obligated to pay the same , the
commission; if 9¥ the opiniop that justice so requires; Commissioner may refund the same money

All amounts refunded under this section shall be paid out of the then current appropriations
made for the Commissioner’s use ef the Commission .

Drafting Note: Language has been inserted to clarify that the Commissioner rather than the
Commission is responsible for administering the program.

§ 38114 28.2-627. Relief from rent.—The Marine Reseurces Commission Commissioner may
forgive ground rent for oyster leases in any area declared a disaster area for oyster culture. A
disaster area may be declared when any natural or sea-feade manmade condition arises which
precludes satisfactory cuilture of oysters in that area. Such declaration for an area shall be made
by the Marine Reseurces Commission Commissioner upon the advice of the Director of the
Virginia Institute of Marine Science on or before the first day of July I of each year, and
ground rent due and payable in September following such declaration may be forgiven for the
ensuing tax year end sueh . Such relief may continue until the Mearine Reseurees
Commissioner with the approval of the Virginia Institute of Marine Science shall deelare
declares the area again productive.

Drafting Note: Changes reflect the Commissioner’s administrative responsibilities.

§ 2831116 28.2-628. Condemnation of oyster bottoms and grounds.—The Department of
Transportation ; and any county, city , or town shall have the right by eminent domain, to
acquire any right or interest, partial or complete, in and to any oyster bottoms, oyster-planting
grounds , or interest therein that it deems necessary for the purpose of such Department or
county, clty, or town ; respeetively . The procedure in such cases shall conform ; mutatis
mutandis; to the provisions of Article 7 (§ 33.1-89 et seq.) of Chapter 1 of Title 33.1 of the Code
of 1850 relating to the exercise of the right of eminent domain by the State Department of
Transportation in acquiring lands for highway purposes.

The Department of Conservation and Recreation shall have the same right of eminent
domain against the same properties as eutlined abeve previously described , where the purpose
of the condemnation is to provide for a navigational improvement benefiting an area of the
Commeonwenlth of the whele fhe Commonwealth and not limited to purposes of any particular
county, city , or town.

Drafting Note: No change in the law.

§ 283-116- 28.2-629. Rights of owner to waters within lawful survey.— {a} If any creek, cove
, or inlet within the jurisdiction of this Commonwealth makes flows into or runs through the
lands of any person, is less than 100 yards in width at mean low water , and is comprised
within the limits of his lawful survey, as defined in § 62312 28.2-1202 , such person or other
lawful occupant shall have the exclusive right to use sueh the creek, cove , or inlet for sowing
or planting oysters or other shellfish ; provided; hoewever; that . However, in the County of
Mathews the owners or lawful occupants of land on both sides of any creek cove , or inlet,
except Horn Harbor, Winter Harbor , and Milford Haven, suitable for the planting of oysters,
above the point where such creek, cove , or inlet is 100 yards in width, shall have the exclusive
right to use such creek, cove, or inlet for planting oysters therein; the . The right of the owners
or occupants of land on the opposite sides of such creek, cove , or inlet to extend extends to
the middle of the channel ; wherever that may be from time to time .

(b) The Commission shall; te the exient precticable; in leasing oyster plapting ground in
Winter Harber give prierity te these eligible applicanis whe were; before July L, 1072; users ef
grounds in Winter Harbor, and who apply for assigament within ninety days eof July 1; 1872

Drafting Note: Subsection (b) is stricken since it is obsolete.
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€ 281-H+- Repeaied by Acts 1975; e 186

§ 281-118: 28.2-630. Rights of riparian owners to build bulkhead or wharf.—All assignments
or leases of oyster grounds under this chapter shall be subject to the rights vested in riparian
claimants under § 28-3-108 Article 1 (§ 28.2-600 et seq.) of this chapter and also to this previse
and fto the. following condition ; pamely : That any landowner desiring who desires to erect a

bulkhead or wharf in front of ms propeny or to open a channel to reach water of navigable
depth or the chennel of the stream; or for other purpeses , and who is not already a lessee or
riparian holder of suitable bottoms for that purpose, shall have the right to give the lessee or
other holder of oyster grounds in front of his property twelve months’ notice of such intention;
and upon the expiration of that time, the rights of the lessee or holder of so much of sueh the
oyster grounds as shall be are reasonably needed for the building ef the bulkhead er , wharf ,
or channel shall cease : but if such . If the bulkhead, wharf , or channet be has not commenced
as specified in sueh the notice within three months after sueh the oyster grounds shell be were
vacated, then the former lessee or holder of such eyster greunds shall have the right to resume
possession of sueh the oyster grounds as he may have has vacated in favor of such landowners,
subject to the provisions of this chapter ; previded further that amyene . Any person constructing
a channel under prevision of the this section shall compensate the lessee of any eyster shere eF
oyster grounds for all losses or damages reswiting thereto including the value of the ground
taken for the construction of the channel ané the . The lessee shall have recourse under action
of the law in the court of the proper jurisdiction of the Commonwealth of Virginia to recover

said damages.
Drafting Note: No change in the law.

§ 2831-110: 28.2-631. Greund Grounds for clams.— Al The provisions in this tile chapter

refemng or relating to the leasing of oyster grounds shall alse include the right of the

Commissioner to lease grounds for the purpese of planting, growing, storing , and

harvesting clams. The Cemmissier Commissioner may use the same application and assngnment

forms and procedures for leasing greund grounds for the purpese of producing clams as
provided for leasing grounds for the purpese ef producing oysters.

Drafting Note: The stricken language reflects the Commissioner’s responsibility to administer
the oyster-and clam-planting grounds.

§ 281-162: 28.2-632. Public clamming ef sealepiag grounds.—Any ground in the waters of
this Commonwealth not assigned to anyone for planting or bathing purposes may be, on
apphcatxon of 20 twenty or more citizens to the eyster imspeeter of officer assigned to the
district in which the land lies, laid off and designated as public clamming er seallepiag grounds;
or the Marine Reseurces Commissien Commissioner may do so without such petition ¥ in #s
judgraent it is expedieat , provided in #s his opinion no oyster interests will suffer thereby and
the clams eor sealleps are of sufficient quantity for a person to realize at least 225 clams or
$1.50 per day catching and taking clams er sealleps from such ground ; aad; if . If the ground is
laid off, the Cemnission Commissioner shall have designate by stakes the metes and bounds of
such ground aeeurately designated by preper amé suiteble stakes; and also have a plat made of
the same , to be recorded in the clerk’s office of the county whe;em where the ground lies ; alt

All cost of surveying, platting , and recording te be shall be paid by the applicants: and sueh
apphcant Such ground shall be set apart and remain as a public clamming er seaHepiag ground
for the common use of the citizens of this State Virginia for so long as the Cemmmission may
deem best Commissioner determines , and shall not be assigned to anyone during such period.

Drafting Note: References to public scalloping ground have been stricken since there are no
public scalloping grounds.

§ 283-H81 28.2-633. Bathing grounds; assignment; rental—Any person desiring to obtain a
location for bathing grounds shall apply to the Cemmission Commissioner to have his the
location designated, surveyed , and assigned fer the purpese aferesaid; and for the ground shall
pay ap . An annual rental fee of seven delars and fifty eenls $7.50 per acre shall be charged
for obtaining such a location . The cost for the assignment of bathing grounds shall be three
dollars. Any such application, surveying, assigning , and marking shall conform to the law
pertaining to oyster-planting grounds. Any license so granted Such licenses shall be for public or
commercial bathing grounds for public er commercial use only.

Shewld If any lessee of bathing ground have has his ground or any portion thereof
resurveyed or shewld If he reassign reassigns any or all of the ground, the resurvey or
reassignment shall not be eenstrued teo be considered a twenty-year renewal of his lease, or as a
new assignment of the ground, but shall be deemed te be a continuation of the original
assignment, subject to all the limitations and conditions under which the ground was originally
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assigned.

The lessee of any bathing ground, the rent of which is to be paid to the following September
of any year, may abandon his holdings at any time without being liable for the payment of the
rent for the following year, provided he notifies the inspeeter; deputy inspeeter an officer or the
Commission Commissioner in writing of his intention se to do so before September 1. This
notice, when received by the inspector or deputy inspeeter officer , shall be immediately
forwarded by the inspector or deputy inspeeter him to the office of the Commissioner.

Drafting Note: The assignment charge in existing § 28.1-44 has been moved to this section.
Article 4.
Restrictions.

§ 281122 28.2-634. Nonresidents net to take or plant eysters; ete , taking, planting oysters
prohibited; penalty .—If any person other than a resident of this State , as defined in this artiele
§ 28.2-200 , shall take or eateh lakes or catches fish eor shelfish ; oysters, clams, or other
mollusks in any of the waters of this State; Commonwealth, or in any of the waters under the
Commonwealth’s jurisdiction ef this State , for market or profit, er ¥ he is guilty of a Class 1
misdemeanor. If any person other than a resident of this State , as defined in § 28.2-200, or a
corporation authorized by law to occupy and hold oyster-planting grounds, remt rents any
oyster-planting grounds ; or plant shelifish plants oysters, clams, or other mollusks in any of the
waters of the State; Commonwealth, or waters under the Commonwealth’s jurisdiction ef the
State , he shall be is guilty of a Class 1 misdemeanor, and such rental, lease or assignment shait
be is void. %m&epeaal&smeamdbymeﬁ&edﬁeﬂan&bemgamm&e
burden of preef as to bis residence shall be on him; provided this . The burden of proof of
residency under this section is the defendant’s. This section shall not apply to any oyster-plantmg
ground against which foreclosure proceedings have been instituted or title to which is acquired
by reasen because of the Iesseesdeathefébel&sse&anéprev&éeéiuﬁhe;tha@any Any
property interest te tile so acquired under this previsien shall not extend for a peried of mere
longer than twelve months from the time the title vests.

Drafting Note: The references to fish are stricken since they are inaccurate. The intent of
this is to prohibit nonresidents from harvesting mollusks not fish. The references to shellfish are
stricken since nonresidents are permitied to take crabs. Since shelifish has been defined to
include crabs as well as mollusks, for purposes of this section it is necessary to make a
distinction between crabs and mollusks such as oysters and clams.

§ 281-123- 28.2-635. Citizens Residents not to be interested associated with nonresident.— H
any citizen of Virginie shall Any resident who is associated for market or profit be concerned oF
interested with any persen neot a resident thereef nonresident in taking or catching shelifish
oysters, clams, or other mollusks in any of the waters of the Commonwealth, or in waters under
the jurisdiction of the Commonwealth, or in planting oysters , clams or other shelifish therein
mollusks , or shalt who knowingly permit participates with any persen; het a Fesideat ef
¥u=gtma— %9 engage nonresident in any such business in his name for market or profit, he shall
be is guilty of a Class 1 misdemeanor : but the . The residence restrictions as te residenee in
this section shall not prevent a resident from owning stock in a corporation in which
nonresidents are stockholders, if such corporation is authorized by law to occupy oyster-planting
grounds.

Drafting Note: As in § 28.2-634, it is necessary to make a distinction between shellfish and
oysters, clams, and other mollusks.

§ 381-126: Repenled by Acts 1985; & 125

§ 283-H44 28.2-636. Leasing of certain bottoms in Rappahannock River prohibited.—No part
of the bottom of the Rappahannock River, lying in or near the center of suech the river ; and
running from the mouth of the river to and including Morattico bar, which is rew designated on
the Baylor survey and resurveys thereef as assignable bottom ; and whieh is commonly known
as “deep water planting grounds,” shell be subjeet to lease or assigament; and such may be
leased or assigned. The bottom is declared to be a part of the public oyster beds and rocks of
sueh river the Rappahannock River .

Drafting Note: No change in the law.

§¢ 3281148 Mouth eof Rappahanpeck River defired—Whenever the meuth of the
Rappahannock River is used in Ftle 281 of the Code it shall mean: Beginning on the west edge
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of a concrete breakwater located on the exireme eastmest peint of Stingray Peint Middlesex
County; designated as peint “B;” said peint is located in line with the nerth side and 883 feet
from the northeast corper of a porch dwelling owned by William E. Myers: thence porth 232 5§’
east (magnetic); 20,240 feet (approximately); te a pipe designated as peint “C5 located on the
extreme eastmest peint of Windmill Peint; Lancaster County: This area is to include all of the
Rappahannock River and its tributaries except as set eut in § 28:1-83; Code of Virginia:

Drafting Note: This section is stricken and moved to the subtitle definitions (proposed §
28.2-200).

§ 2811441 Temporary restrictions op the leasing of certain oyster grounds in the
Bay—Exeept as to applications for leases pending en January 1; 1978; fer a

ene-year period beginning en July 1; 1878; the Commission shall net lease or assign any part of
the boHtem of that area of the Chesapeake Bay; known as Baek River; which is eoptiguous te the
Cities of Poquoson and Hampton and Yerk County; if the Commission finds that such part of the
bottom of that area has not been leased or assighed since January 1; 1068; and is curreatly
producing eysters: No application for a lease or assignment of such bettems shall lapse as
pmmﬁ§m&mmmmmmammem

Drafting Note: This section is repealed since the time of the temporary restriction has
lapsed.

§ 2831146 28.2-637 . Leasing of certain bottoms in James River prohibited. —The Matrine
Resources Commission Commissioner shall have ne pewer te not lease any oyster bottom in the
James River ; abeve the James River Bridge , west of the James River Bridge, net theretefore
leased; and nothing herein contained shall apply to any repewal of . Such a prohibition shall not
affect existing leases or their renewal .

Drafting Note: No change in the law.

§ 281147 28.2-638. Authority of Governor to authorize dredging of channel in navigable
waters.— Fo the exeat that When the approval, consent , or authorization of the Commonwealth
is necessary or expedient for any person ; firm; eeﬁaem-kea» asseciation or goverament; or for
aayageaeyefaayeraﬁef&heforegemg— any combingtion thereef; to dredge a channel of
any navigable stream, the bed of which is owned by the Commonwealth, for the purpose of
deepening, widening , or relocating such channel and making related improvements, the
Governor is autherized may, on behalf of the Commonweaith , te grant such approval ; consest
or autherizatien upon such terms and conditions as he deems appropriate after the recelpt by
hisp of advisory reports from the Virginia Institute of Marine Science, the State Water Control
Board, the Marine Resources Commission, the Board of Game and Inland Fisheries, the Director
of the Department of Conservation and Recreat]on, the Director of the Department of Historic
Resources, the State Port Authority , and the Commonwealth Transportation Board.

Drafting Note: No change in the law.

§ 283149 28.2-639 . Certain matural public oyster rocks in Rappahannock River— Al ef
Russ’ Rock and Little Carter’'s Rock are declared to be aatural public oyster rocks, beds , and
shoals and unassignable to any person for private use, in the same manner and to the same
extent as if the same rocks, beds, and shoals had been embraced within the original Baylor
survey ; aﬂétheeemfmsswaefetMameReswreesshefebydweetedasseeaas to
MMMMWMMMWMMWMaMQ
the survey reecorded in the elerk’s eoffice of Richmeond and Essex Counties: The expense of
Mmmmmmmwwmwmmem&mw
oyster funds eof the State; and such natural eyster rocks; beds and sheals shall henceforth be

exempt from assighment to any persen .

Drafting Note: The language requiring surveying and platting of this area is stricken since
these tasks have been accomplished.

§ 281186 28.2640 . Declaring certain grounds in Mobjack Bay natural public oyster
rocks.—The following grounds in Mobjack Bay, in the County of Gloucester, to wit: First, a lot of
oyster-planting ground containing 218.75 acres surveyed by Fred E. Reudiger, civil engineer, and
assigned to F. W. Darling by George B. Taliaferro, oyster inspector, by an assignment recorded
in oyster plat book number 4, page 31 in the clerk’s office of Gloucester County, Virginia;
second , those portions of a lot of oyster ground surveyed by Fred E. Reudiger, civil engineer,
and aSSJgned to J. Weymouth by George B. Taliaferro, oyster inspecior, by his assignment
recorded in oyster plat book number 4, page 35 in the clerk’s office of Gloucester County,
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Virginia, and a lot of oyster ground surveyed by Fred E. Reudiger, civil engineer, and assigned
to S. J. Watson by George B. Taliaferro, oyster inspector, by an assignment recorded in oyster
plat book number 4, page 31, in the clerk’s office of Gloucester County, Virginia, which 2
portions of the 2 plats adjoin the 218.75-acre lot of oyster ground above described, which was
assigned to F. W. Darling and which portions are cut off from the residue of the Weymouth and
Watson lots of oyster ground above described, by a line beginning where the boundary of J.
Weymouth’s ground, which runs north 47°, 32’ east, 78.61 chains, intersects the boundary of F.
W. DBarling Darling’s ground, which runs south 42° east, 30 chains, and from this point of
intersection running south 42° east, until it intersects with the line of S. J. Watson’s ground,
which runs south 51°, 26’ west 113.79 chains (these portions of the Weymouth and Watson lots of
oyster ground are cut off by the boundary line hereinbefere previously described without regard
to acreage thereef ; the acreage is estimated not to exceed 50 acres), shall be regarded;
deemed; and taken te be natural are declared public oyster rocks, beds , and shoals as fully and

te all intents and purpeses as if the same had originally been included within the
limits and boundaries of the Baylor survey of the matural public rocks, beds, and shoals in the
waters of the Commonwealth, and subject in all respects to the laws of the State Commonwealth
in relation to mataral public oyster rocks, beds , and shoals, and the taking of oysters therefross;
but . Such grounds shall be subject, also, to the existing rights of any lessees eof such ground; i

there be any sueh Fght .
Drafting Note: No change in the law.

§ 283151 28.2-641 . Declaring certain areas in Hill's Bay, Mathews County, as matural public
oyster rocks, beds , and shoals.—The following ground in Hill's Bay on the west side of Gwynn’s
Island, Mathews County, contained within the following boundaries is bereby declared to be
patural public oyster rocks, beds , and shoals and unassignable to any person for private use:
Beginning at corner No. 8, Public Ground No. 5 of Mathews County; thence along Public Ground
line to corners Nos. 9, 10, 11, 12, 13 , and 14 in a northeasterly direction; thence a due east
course to the low-water mark on the west side of Gwynn’s Island; thence following the meanders
of the low-tide line in a southwesterly direction to corner No. 5 of J. R. Forrest’s oyster lease of
2.01 acres; thence following said oyster lease in a westerly direction to corner No. 4 of said
lease; thence in a westerly direction to the point of beginning. The oyster lease of O. V.
Sparrow’s 10.51 acres, near Cherry Point, is hereby excluded from the previously described area

Drafting Note: No change in the law.

§ 283352 28.2-642 . Declaring certain other areas in Hill's Bay, Mathews County, as satural
public oyster rocks, beds , and shoals.—The following ground in Hill’s Bay, Mathews County,
contained within the following boundaries is hereby declared to be natural public oyster rocks,
beds , and shoals and unassignable to any person for private use.

The point of beginning is located at the low-tide line on the west side of the Gwynn’s Island
Bridge, said bridge connecting the mainland and Gwynn’'s Island; thence following the west
right-of-way of said Gwynn’s Island Bridge to a point on the south side of Public Ground No. 5,
Mathews County; thence along the south side of Public Ground No. 5 in a southwest direction to
Public Ground corner No. 2; thence in a generally west direction along said Public Ground
corner No. 3; thence in a generally northwest direction along said Public Ground to Public
Ground corner No. 4; thence in a generally northwest direction aleng said Public Ground to
Public Ground corner No. 5; thence in a generally northwest direction on the west side of Public
Ground No. 5 to a point; thence in a northwest direction along the south side of C. M. Forrest’s
4.10-acre oyster ground lease to a point; thence in a nerthwesterly direction along the southwest
side of J. E. Forrest's 10.17-acre oyster ground lease to a point; thence in an easterly direction
along the northern side of J. E. Forrest’s 10.17-acre oyster ground lease to a point on the south
side of Public Ground No. 5, Mathews County; thence in a northwesterly direction along the
south side of Public Ground No. 5 to Public Ground corner No. 6; thence in a generally north
direction along the western side of said Public Ground No. 5 to Public Ground corner No. 5;
thence in a northerly direction along said Public Ground to Public Ground corner No. 4; thence
in a northerly direction along the west side of Public Ground No. 5 to a point; thence following
the south edge of Shelton Rowe’s, Julian Rowe's and Robert Callis’s oyster ground lease of 100
acres in a generally west direction to a point, said point being due north of survey station
“Burton,” located on Burton’s Point to low-tide line; thence following the low-tide line in a
generally southeasterly direction to the west side of the mouth of Queen’s Creek; thence in a
southeasterly direction across the mouth of Queen’s Creek to a point; thence along the low-tide
line in a generally easterly direction to the point of beginning.

Drafting Note: No change in the law.
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§ 281-183 28.2-643 . Declaring certain areas in Chesapeake Bay, Mathews County, as natural
public oyster rocks, beds , and shoals.—The following ground in Chesapeake Bay, Mathews
County, contained within the following boundaries is hereby declared to be naturel public oyster
rocks, beds , and shoals and unassignable to any person for private use.

Beginning, as a point of reference, at survey station “Sand,” located near the south end of
Gwynn’s Island; thence due east to the low-water mark on the east side of Gwynn’s Island to the
true point of beginning; thence due east along the south end of Gwynn’s Island; thence due east
to the low-water mark on the east Public Ground No. 6, Mathews County; thence following the
west side of Public Ground No. 6, Mathews County, in a northerly direction to Public Ground
corner No. 8; thence following said Public Ground in a northerly direction to Public Ground
. corner No. 7; thence following said Public Ground in a northerly direction to Public Ground
corner No. 6; thence in a northerly direction, following said Public Ground to Public Ground
corner No. 5; thence in a northerly direction following said Public Ground to Public Ground
corner No. 4; thence in a northerly direction following said Public Ground to Public Ground
corner No. 3; thence in a generally west direction following the south side of Public Ground No.
6 to Public Ground corner No. 2; thence in a generally westerly direction following said Public
Ground to Public Ground corner No. 1; thence in a southwesterly direction to the intersection of
Public Ground No. 5, Mathews County; thence following the northeast side of Public Ground No.
5 in a southeasterly direction to the low-tide line at Cherry Point on the north side of Gwynn’s
Island; thence following the low tide on the porth side of Gwynn’s Island to a point; thence
following the low-tide line on the east side of Gwynn’s Island in a southerly direction to the true
point of beginning.

Drafting Note: No change in the law.

§ 281364 28.2-644 . Declaring certain areas near Hole in the Wall, in Mathews County, as
natural public oyster rocks, beds , and shoals.—The following ground near Hole in the Wall,
Mathews County, contained within the following boundaries is hereby declared to be naturel
public oyster rocks, beds , and shoals and unassignable to any person for private use:

1. Beginning at Virginia Marine Resources Commission’s survey Station Marsh, located in the
marsh on the south side of the Hole in the Wall; thence in a northeasterly direction to corner
No. 3 of Carroll Lee Forrest and Vernon Rowe, Junior’s, oyster lease of 13.02 acres ; ; thence in
a northwesterly direction along said lease to corner No. 2; thence along the east side of R.
Herbert Callis’ lease of 6.69 acres to corner No. 3 of said lease; thence along the north side of
said lease in a westerly direction to corner No. 2, said corner No. 2 in on line of Public Ground
No. 7, Mathews County; thence in a northerly direction to Public Ground corner No. 11; thence
in a northwesterly direction along Public Ground line to a point opposite corners Nos. 8 and 9
of Maywood L. Callis’ 24.69 acres; thence in a northeasterly direction to corner No. 9 of said
lease; thence to cormer No. 10 of said lease; thence in a northeasterly direction to Virginia
Marine Resources Commission’s survey Station Sand; thence in a due east course to the
intersection of Public Ground No. 6, Mathews County; thence following along west side of said
Public Ground in a southeasterly direction to a point due east of Station Marsh; thence due west
to Station Marsh, or point of beginning.

2. Beginning at the northeast corner of Haufler’s survey No. 6565; thence in an easterly
direction along the line of Milford Haven to a point which is on Public Ground No. 7; thence in
a southerly direction along the boundary line of Public Ground No. 7 to a point; thence due
west to a point which is the southeastern corner of Callis Ground No. 7222; thence in a
northerly direction along Callis Ground No. 7222 and Callis Ground No. 10447 to a point where
the eastern boundary of Callis Ground No. 10447 intersects the eastern boundary of Haufler’s
Ground No. 6565; thence in a northerly direction to the point of beginning.

Drafting Note: No change in the law.

§ 281166 28.2-645 . Declaring certain areas in Pocomoke Sound, Accomack County, as
npatural public oyster rocks, beds , and shoals.—The following area in Pocomoke Sound,
Accomack County, contained within the following boundaries is hereby declared to be natural
public oyster rocks, beds , and shoals and unassignable to any person for private use:

Beginning at a point on the low-water mark on the north end of Saxis Island, said point
being due south from the low-water mark and marked by a concrete marker designated as
survey point “B” on a map of Pocomoke Sound; thence from the true point of beginning at low
water following in a southwesterly direction the low-water mark on the northwest side of Saxis
Island to a point, said point being the northeast side of Starling Creek; thence southwesterly
across the mouth of Starling Creek to a point; thence following the low-water mark in a
southwesterly direction to a point ; said peint being on the northeast side of the mouth of
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Fishing Creek; thence in a generally westerly direction across the mouth of Fishing Creek to a
point; thence following the low-water mark around Drum Bay to a point ; said peiat beirgs due
north of a concrete survey marker named “Drum”; thence due north to Public Ground No. 11;
thence easterly to Public Ground corner No. 13; thence southeasterly to Public Ground corner
No. 14; thence easterly to Public Ground corner No. 15; thence southeasterly to Public Ground
corner No. 16; thence easterly to Public Ground corner No. 17; thence northeasterly to Pubtic
Ground corner No. 18; thence northwesterly to Public Ground corner No. 19; thence
northeasterly to Public Ground corner No. 1; thence in a northerly direction to Public Ground
corner No. 14 of Public Ground No. 9; thence northerly to Public Ground corner No. 15; thence
northeasterly to Public Ground corner No. 16; thence northeasterly toward Public Ground corner
No. 17 to a point ; said peint being due north to the true point of beginning; thence due south to
the point of beginning.

Provided; however;, that However, nothing in this section shall be censtrued as
prohibit the assignment of a portion of such area to riparian owners under the previsiens of ¢
28-1-108 of the Cede Virginia Article 1 (§ 28.2-600 et seq.) of this chapter .

Drafting Note: No change in the law.

§ 281166 28.2-646 . Declaring certain areas in Piankatank River near Stove Point, Middlesex
County, as aatural public oyster rocks, beds , and shoals.—The following area, in the Piankatank
River around and near Stove Point, Middlesex County be; and the same hereby , is declared ; as
astural to be public oyster rocks, beds, and shoals and unassignable to any person for private
use:

Beginning at survey station “R” on extreme southern tip of Stove Point as a point of
reference; thence in a southerly direction to the low-water mark on the southern tip of Stove
Point; thence in a northerly direction following the low-water mark on the west side of Stove
Point to a point due west of survey station “Billy”; thence in a due west course to Public
Ground No. 3, Middlesex County; thence in a southerly direction to Public Ground corner No. 6
of said Public Ground; thence in a southerly direction to Public Ground corner No. 5; thence in
an easterly direction to Public Ground corner No. 4; thence in a southeasterly direction to
Public Ground corner No. 3; thence in a southeasterly direction to a point, said point being on
Public Ground No. 5, of Mathews County; thence in a northeasterly direction, following Public
Ground No. 5, Mathews County, to a point; thence in a northwesterly direction to Public Ground
corner No. 14 of Public Ground No. 2, Middlesex County; thence in a north-northwesterly
direction to Public Ground corner No. 13 of said Public Ground; thence in a westerly direction
to corner No. 4 of J. T. Ward’s 57.48-acre lease; thence in a northerly direction following the
west side of said J. T. Ward’s lease to corner No. 5 of the hereinabove mentioned lease; thence
in a due west course to the low-water mark on the eastern side of Stove Point; thence following
in a southerly direction the low-water mark of the east side of Stove Point to the point of
beginning.

Provided; however; that However, nothing in this section shall affect any oyster ground
assignments that are now in effect aer shall this seetien be eonstrued as preh*bi&ag or prolub:t
assignment of a portion of such area to riparian owners under the previsions of § 28-1-108ef the
Cede of Virginia Article 1 (§ 28.2-600 et seq.) of this chapter .

§ 281157 28.2-647 . Declaring certain areas near the mouth of the Poquoson River, in York
County, as natural public oyster rocks, beds and shoals.—The following ground near the mouth
of the Poquoson River in York County, contained within the following boundaries is hereby
declared to be matural public oyster rocks, beds , and shoals and unassignable to any person for
private use.

Tract No. 1. Beginning at low-water mark on the extreme east side of Goodwin Islands at a
point known as Tues Point; thence following the low-water mark on the eastern side of Goodwin
Islands in a general southerly direction to the extreme southern point of said Goodwin Isiands;
thence in a southerly direction to corner No. 7 of the 27.72 acre oyster lease of C. E,, W. T. and
J. T. Crockeit, H. H. Hansford and S. E. Wescott; thence in a general easterly direction to corner
No. 6 of said oyster lease; thence in a southerly direction to corner No. 5 of said oyster lease;
thence in a general westerly direction to corner No. 4 of said oyster lease; thence due south to
the low-water mark on the east side of Crab Neck; thence following the low-water mark on the
east side of said Crab Neck in a general southerly direction to the extreme tip of said Crab
Neck, known as York Point; thence in a general south-southwesterly direction to corner No. 3 of
Public Ground No. 9, York County; thence in a southeasterly direction along the northeast side
of said Public Ground to Public Ground corner No. 4; thence in a general southerly direction on
the east side of said Public Ground to corner No. 1 of said Public Ground; thence in a general
southeasterly direction to Public Ground corner No. 3 of Public Ground No. 8, York County;
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thence in a northeasterly direction following the west side of Public Ground No. 8 to Public
Ground corner No. 2; thence in an easterly direction along the northern side of Public Ground
No. 8 to Public Ground corner No. 1; thence in a southwest direction along the east side of
Public Ground No. 8 to Public Ground corner No. 4; thence in a due east course to the
low-water mark on the east side of the mouth of Bennett’s Creek; thence following the low-water
mark in a generai easterly direction to Marsh Point, said point is located at the extreme
southeast side of the mouth of the Poquoson River; thence in a general northwesterly direction
on a line toward Tues Point to a point on the southeast side of Public Ground No. 7, York
County; thence in a southwest direction along the southeast side of Public Ground No. 7 to
Public Ground corner No. 4; thence in a northwesterly direction along the southwest side of said
Public Ground No. 7 to Public Ground corner No. l; thence in a northeasterly direction along
- the northwest side of said Public Ground No. 7 to a point; thence following the south line of the
oyster ground of C. E. Crockett and A. P. Thomas, said lease containing 12.70 acres, in a general
westerly direction to corner No. 3 of said oyster lease; thence following the west side of said
oyster lease in a general northerly direction to corner No. 2 of said lease; thence in a
northeasterly direction along the northwest side of said oyster lease to a point, said point being
located on a line from Tues Marsh to Marsh Point, thence in a northwesterly direction to the
low-water mark to Tues Point, or the point of beginning.

Tract No. 2. Beginning at the low-water mark on the extreme east side of Plumtree Point,
said point located on the north side of the mouth of Back River, said point is the eastmost point
on said side of river; thence in a general north-northwesterly direction toward corner No. 3 of
Public Ground No. 7, York County, to a point on the south side of M. F. Quinn’s 90.40 acre
oyster ground lease; thence in a westerly direction along the south line of M. F. Quinn’s oyster
lease to a point, said point being located on the southeast side of York County, Public Ground
No. 7; thence in a southwesterly direction along the southeast side of Public Ground No. 7, Yeork
County, to a point, said point is located along a line from Tues Point to Marsh Point; thence in
a general southeasterly direction along the heretofore described line to the low-water mark on
Marsh Point, said Marsh Point being the extreme east point of the south side of the mouth of
Poquoson River; thence in a general southeasterly direction along the low-water mark to the
point of beginning ‘

Drafting Note: No change in the law.

§ 281168 28.2-648 . Declaring certain ground in Mobjack Bay, in Gloucester and Mathews
Counties, to be natural public oyster rocks, beds , and shoals.—The following grounds in Mobjack
Bay, Gloucester-Mathews Counties, contained within the following boundaries are hereby declared
to be matural public oyster rocks, beds , and shoals and unassignable to any person for private
use , in the same manner and to the same extent as if the same rocks, beds, and shoals had

been embraced within the original Baylor survey:

Beginning at the westmost corner of W. E. Belvin's 79.25 acre oyster ground lease,
designated as corner No. 2 of said lease, said point of beginning also being the northmost corner
of additional Public Ground area of 1928, Gloucester County (Deep Rock); thence in a northerly
direction along the west side of the said Belvin lease to corner No. 1 of said lease, corner No. 1
also being the southmost corner of John Carr’s 84.85 acre oyster ground lease; thence in a
northwesterly direction along the southwest side of John R. Carr’s 84.85 acre oyster ground lease
to corner No. 1 of said oyster ground lease; thence in a general northeasterly direction along the
northwest side of John R. Carr’s oyster lease to cornmer No. 2 of said lease, said corner also
being the westmost corner of W. E. Belvin’s 27.71 acre oyster ground lease; thence in a
northeasterly direction along the northwest side of W. E. Belvin's oyster ground lease to corner
No. 10 of said lease; thence in a southeasterly direction along the northeast side of W. E.
Belvin’s oyster ground lease to corner No. 6 of said lease; thence in a northeasterly direction to
the southwest side of Public Ground No. 2, Mathews County; thence in a northwesterly direction
along the southwest side of Public Ground No. 2, Mathews County, to a point, said point being
the intersection of an additional area of Public Clamming Grounds, Gloucester County, with
Public Oyster Ground No. 2, Mathews County; thence in a southwest course along additional area
of Public Clamming Grounds, Gloucester County; thence in a southwesterly direction along the
edge of additional area of Public Clamming Grounds in Gloucester County to a point; thence in
a southeasterly direction along the additional area of Public Clamming Grounds, Gloucester

County, to the point of beginning.
Drafting Note: No change in the law.

2831-169 28.2-649 . Acts which remain in force.—The following acts of the General
Assembly are continued in force:

CHAPTER 632 of the Acts of Assembly of 19812 1901-1902 , appreved April 2, 1902; relating
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to the natural oyster rocks, beds , an¢ --cals o Nemini and Currioman Bays, in the County of
Westmoreland.

CHAPTER 294 of the Acts of Assembly of 19032 i30i-1902 , appreved March 25; 1802;
declaring certain grounds in the James River, in the County of Isle of Wight, known as Day’s
Point Long Rock , to be a natural oyster bed, rock or shoal.

CHAPTER 319 of the Acts of Assembly of 1901, appreved February 16; 29 including Surry
County within the oyster territory of the State Commonwealth , etc.

CHAPTER 855 of the Acts of Assembly of 18056 1895-1896 , appreved March §; 1396; and

Chapter 263 of the Acts of Assembly of 1867-88 1897-1898 , appreved February 8; 1888; deciaring
certain portions of ground in York River to be natural oyster rocks.

CHAPTER 862 of the Acts of Assembly of 180788 1897-1898 , approved March 3; 3888;
relating to the natural oyster rocks, beds , and shoals in York River in King and Queen County.

CHAPTER 279 of the Acts of Assembly of 1930, approved Marech 24; 1830; relating to certain
natural oyster beds, rocks and shoals in Mathews County.

Drafting Note: No change in the law.

§ 281-16F 28.2-650 . Dredging clams in polluted areas for replanting in public clamming
grounds.—The Commissioner of Marine Resourees shall have have authority te may dredge clams or
have the same clams dredged in polluted areas for the purpose of replanting the same them in
public clamming grounds which have been or which may thereafier be set aside .

Drafting Note: No change in the law.

§ 281164 Reserved-—

CHAPTER 7.
~ CRABS.

CHAPTER DRAFTING NOTE: This chapter has been reorganized into three articles
consisting of (i) general provisions, (ii) licensing requlrements, and (iii) restrictions on
harvesting. This is consistent with the approach taken in structuring other chapters. Definitions
which appear in sections on licensing requirements or harvesting restrictions have been removed
and combined into a definition section.

Article 1.
General Provisions.

§ 28.2-700. Definitions.—As used in this chapter, unless the context requires z different
meaning:

“Crab dredge” means a device, which may have teeth on the bar, that is designed and used
to catch crabs buried in the boftom.

“Crab pot” means a device made of wire or thread net used to catch crabs.

“Peeler crab” means a crab that has a soft shell fully developed under the hard shell, or a
crab on which there is a pink or white line or rim on the edge of that part of the back fin next
to the outer section of this fin.

“Peeler pot” means a wire mesh pot baited with only live adult male (jimmy) blue crabs
and food for these crabs.

Drafting Note: The definition of “crab dredge” is taken from existing § 28.1-165.1. The
definitions of crab pot and peeler pot are taken from existing § 28.1-165(3) (proposed §
28.2-702). The definition of “peeler crab” is existing § 28.1-169.

§ 2831733 28.2-70! . Crab traps and crab pounds; regulations; penalty.—A. The Commission

shall promulgate regulatlons governing the use, placement, and maintenance of crab traps and
crab pounds.
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B. Any person convicted of violating any provision of a regulation promulgated under this
section shall be is guilty of a Class 3 misdemeanor.

Drafting Note: No change in the law.
Article 2.

Licenses.

§ 28-3365- 28.2-702. Licenses to take crabs; amount of tex: restrictions en privilege fee .— A.
~ Any resident of Virginia of nemresident person desiring to take or catch crabs for market or
profit from the waters of this Commonwealth, or waters under its jurisdiction, by any ef the

means hereipafter stated; or any person ; firm of eorperation desiring to engage in the business
of buying or marketing crabs for packmg or canning the same in any way crabs , shall pay to
anymspeetefoff:certhemxesandbesub}eettememsetienhmmee&bersee&easef
this chapter and the follewing subdivisiens following fees :

1. For each person taking or catching crabs by dip nets, net, ordinary trotline, hand rake, or
with any device not otherwise licensed by this section other than a hand line, eight dollars. Ne

beat shall be used to pull er push any rake:
2. For each person taking or catching crabs with patent trotlines, thirby-one dellars $31 .

3. For each boat operator catching blue crabs by means of a device made of wire or thread
npet and commenly kpewn as a with a crab pot, tweaty-nine dolars $29 ; or if catching crabs
with one or more assistants, ferty-eight doHars §48 . Nesuebpoteﬁdeweeshaubeusedwhmh
kas a mesh less tham H/2~ A holder of a crab pot license may use peeler pots ; exempt from
mesh size limitatiens; without securing an additional license. A peeler pet is defined as a wire
mmmmmmmmmmmmmmmmm
placing of such foed in a peeler pot is prohibited from September 16 threugh May 14 Duriag
the months of June; July and August; bowever; any persen fifteen years of age or under may be
an assistant to a beoat operator coiching blue erabs by means of a deviee made of wire orF
thread net without obtaining a3 leense:

4. For each boat used for the purpese eof taking or catchmg hard crabs with dredges,
fifty-eight dellars: but such beat shall net be used as a beat for buying crabs; when the
Commission limits the teking of crabs under § 281-168 $58 .

5: No persen whe is Heensed to ecateh erabs shall be required to procure further lieense for
marketing oF shipping his ewa eateh:

6- 5. For each crab trap or crab pound, five dollars.

7 6. For each person scraping crabs with a scrape, sixteen dolars $16 .

C. Any person who Is licensed fto catch crabs is not required to obtain a license for
marketing or shipping his own catch.

Drafting Note: Language has been stricken in subdivision 1 prohibiting the use of a boat to
push a rake, in subdivision 3 restricting the size of the crab pot mesh and exempting peeler pots
from mesh limitations, and in subdivision 4 prohibiting dual use of a crabbing boat. These
provisions have been relocated in § 28.2-705. The definition of peeler pot in subdivision 3 has
been moved to proposed § 28.2-700. The exemption of assistants from obtaining a license which
appears in subdivision 3 is moved to proposed § 28.2-703. Subdivision 5 is stricken and appears

as subsection C in this section.

§ 28.2-703. License for certain assistants not required.—During June through August, any
person fifteen years of age or under may be an assistant fo a boat operator catching blue crabs

by crab pots without obtaining a license.

Drafting Note: The language in this section is taken from subdivision 3 of existing § 28.1-165
(proposed § 28.2-702).

§ 283-171: License number to be displayed en beat—In licensing a perser for toking erabs
with beat the inspector shall eause to be placed at the conspicuous peint or the starbeard side
of such beat; or on the mast thereof; a number; and the number oF numbers shall be kept

displayed during the crabbing season by the master of the beat
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Drafting Note: This section is stricken and moved to proposed § 28.2-234(3).

§ 284721 28.2-704 . Sale of crabbing licenses for erabbing .— I erder te appraise the
mammmmﬁmmmmmme
Commission may require the purchase of licenses before each crab season begins. It may set
time periods for the sale of licenses te erab for taking crabs in order to determine the
appropriateness of instituting seasonal conservation measures and may grant extensions to
individual applicants when it finds exceptional circumstances exist.

Drafting Note: No change in the law.
§ 28-1-173- Repealed by Aets 1880; e 446—

§ 381174 Crabs for househeold use—Anyone may toke of caitch by dip net or by tWweo crab
peots; as muech as ene bushel of hard erabs and twe dozen peeler erabs per day for household of

persenal use only; witheut ebtaining a lieense:

¥ erabs are taken ofF caught in any other manner; for any purpese; all previsieas of this
chapter relating to crabs shall apply therete:

Drafting Note: This section is stricken and moved to the general license exemptions in
proposed § 28.2-226.

Afticle 3.
Restrictions on Harvesting Crabs.
§ 28.2-705. License restrictions; exemption.—A. It is unlawfu! to:
1. Take crabs with a rake which is pulled or pushed by a boat;
2. Use a crab pot which has a mesh less than 1 1/2 inches;

3. Place food for adult male (jimmy) crabs in a peeler pot from September 16 through May
14. A peeler pot is exempt from mesh size limitations;

4. Use a boat when buying crabs which is also used to take or catch hard crabs with
dredges, when the Commission has limited the laking of crabs under § 28.2-713.

B. Any person who violates any provision of this section is guilty of a Class 3 misdemeanor.

Drafting Note: The restrictions in this section are taken from existing § 28.1-165 (proposed §
28.2-702). Subdivision 1 is taken from existing § 28.1-165(A 1), subdivision 2 is taken from
existing § 28.1-165(A 3), subdivision 3 is taken from existing § 28.1-165(A 3), subdivision 4 is
taken from existing § 28.1-165(A 4).

§384+65+Usehmse§sempemddfedge~embéndg&deﬁaeépmh$ﬂeam
erab dredging—Ror the purpeses of this chapter a erab scrape shall have a meuth ne larger
than feur feet overall and the bar shall have neo teeth: A crab serape may be hauled only by
hand; and ne beat shall have more than tweo such serapes overbeard at any time: ARy persen
having a scrape on beard shall have no hard crabs in possessien. 28.2-706. Restrictions on crab
scraping.—It is unlawful for any person to:

1. Use a crab scrape having a mouth longer than four feet and a toothed bar;
2. Haul a scrape, except by hand; or

3. Have more that two scrapes overboard.

A violation of any provision of this section is a Class 3 misdemeanor.

For purpeses of this chapter a “erab dredge” shall be a device desigred and used to dig
into the bettom for the purpese of eatching buried erabs and which may have teeth on the bar:
§ 28.2-707. Restrictions on crab dredging.—A. It shalt be is unlawful for any boat licensed to
dredge crabs to use more than two dredges at any time when dredging for crabs ia the

tidal waters of the Commenwealth . Such boat may use only one dredge on each side
of the boat or join two dredges together for use over the stern of the boat. No single dredge
shall exceed eight feet in width across the inside mouth of the dredge. When two or more
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dredges are fixed together, their total width shall not exceed sixteen feet. No erab dredge shal
methods to dislodge the erabs from the boitem: No crab dredges as deseribed in

use hydraulic
this section shall be used on Saturdays:

ﬂl}?. d.gt is unlawful to dislodge crabs from the bottom with a crab dredge using hydraulic
methods.

C It zs unlawful to use a crab dredge on Saturday.

§2&H66—Useefé¥edges——Neéredgessha}lbeesedD It is unlawful to use a dredge for
catching crabs between April 1 and December 1 of any year ; however, the Marine Reseureces
Commission, when in its judgment it is deemed advisable ep acesunt of due to weather
conditions and it is not contrary to the public interest to de se , may open any season as early
as November 16 and it may likewise may extend any season as iate as until April 16 ; ner shal
dredges be used at any time of the year .

E. It is unlawful to use dredges lo take crabs in any of the rivers, or their estuaries, inlets,
or creeks for the purpese of taking erabs , except on the ocean side of Accomack and
Northampton Counties. In the eXercise of its authority granted pursuant ie this seelien; the
Commission shall eause notiee of any such acHon te be taken te be pesied in two oF mere
public plaees in each locality affected at least five days prier to the Cemmission meeting at
which sueh actior may be considered: Such publication shall be in Heu of any other notice and
shall be the only procedure required by the Commission in exereising suech autherity:

Any person who violates any provision of this section is guilty of a Class 3 misdemeanor.

Drafting Note: Existing § 28.1-165.1 is divided into proposed §§ 28.2-706 and 28.2-707.
Proposed § 28.2-706 is limited to restrictions on the use of crab scrapes. A penalty provision has
been added to § 28.2-706. Proposed § 28.2-707 is combined with existing § 28.1-166 (proposed
subsection D) to consolidate the restrictions on crab dredging. The last two sentences of existing
§ 28.1-166 are stricken since they referred to an obsolete regulatory procedure.

§ 281167 28.2-708 . Limitations on sizes of crabs to be taken ; inspection of catch; exemptmn
— A. It shall be is unlawful for any person to catch, take or have in his possession at any time
more than ten hard crabs per United States standard bushel or thirty-five hard crabs per barrel,
which measure less than five inches across the shell from tip to tip of the longest spikes, or to
destroy them in any manner ; but shall immediately return the same . Those undersized crabs
in excess of the allowance IeveI shall be immediately returned to the water alive. Adult female
crabs, peeler crabs and soft crabs are exempt from these limitations exeept that the Commission
mywmammmememwmmmwmwmm
eeologieal ehanges .

in the exercise of s autherity granted pursuant to this seetion; the Commissien shall eause
notice of any such action to be taken to be pested in twe or mere public places in each loealily
affected at least five days prior to the Commission meeting at which such action may be
M&e&p&bﬁm&e&ﬁaﬂ%mk&ﬁmmmmmm&ewm
required by the Commission in exercising such authority:

The inspector shall have the autherity te B. Any officer may grade or cull any number of
barrels, baskets or containers of crabs in any person’s possession whichk he may deem hecessary

If the inspeeter officer finds in exeess of more than ten undersize hard crabs per United
States standard bushel or thirty-five hard erabs per barrel, he shall seize the entire quantity of
crabs in or from each such barrel; basket oF coniainer ; which was inspected; and found to
eontain in excess of ten hard erabs per United States siandard bushel or thirtyfive hard erabs
per barrel; shall be seized by the inspeeter , and all such the person who possessed the crabs
shall be immediately returned return them to the water by the perser wheo pessessed such erabs
. The refusal Refusal to return the crabs to the water shall censtitute is a distinet and separate
offense from any other violation.

mmmmmmmmmmmwmm&mm
efaembberereateberanéshaﬂnetapplyteembs&abswmch have been

purchased by a buyer and are in the buyer’s possession ; ner shall it apply te of a buyer and
crabs which have been transported a distanece of at least five miles from the nearest salt water

are exempt from this requirement .

D. The Commission may change such size restrictions for a period not to exceed sixty days
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to respond to significant ecological changes,
E. A violation of this section is a Class 3 misdemeanor.

Drafting Note: The second paragraph is stricken since it refers to an obsolete regulatory
procedure. Subsection D is the last clause of the existing first paragraph. A penalty provision has
been added. Other changes are linguistic only.

§ 283176 28.2-709 . Closed season for taking crabs in certain area.—It shalt be is unlawful
for any person to take or catch crabs for resale erabs from the following area from the #irst
day of June te the fifteenth day of I through September 15 ; beth inclusive; of every year .
Ownership of a current license to take or catch crabs shall be prima facie evidence that such
taking and or catching of crabs was for resale purpeses . The limits of the area are defined as

follows:

Beginning at the point of origin of the center line of the Hampton Roads Bridge Tunnel
facility where such facility commences in the City of Norfolk, Virginia, and following the
shoreline in a general easterly direction, and also extending 200’ out from the mean low-water
mark of such shoreline into the Chesapeake Bay, to the Nansemeond Hetel Harrison’s fishing pier
, Ocean View, and thence in a general northerly direction to Thimble Shoal Lighthouse; thence
running in approximately a northeasterly direction to Cape Charles Lighthouse, located on Smiths
Island; and thence in approximately a southwestern direction to Cape Henry Lighthouse, and
bounded by the shoreline; and thence following the shoreline in a general westerly direction
back to the point of beginning.

A violation of this section is a Class 3 misdemeanor.

Drafting Note: Reference to the Nansemond Hotel is stricken since the hotel no longer exists,
Harrison’s fishing pier is the closest identifiable structure. The change in landmarks will
decrease the size of the sanctuary approximately 1/4 mile. A penalty provision has been added.

§ 283t 28.2-710 . Unlawful to place crab, eel, or fish pots in certain channels.—It shai
be is unlawful to place or maintain any crab, eel, or fish pot in a navigable channel which has
navigation aids installed or approved by any agency of the United States government or in any
portion of a government marked channel of a river, bay, estuary, creek or inlet. The owner or
user of any crab, eel, or fish pot who has located such erab; eel; or fish pot in accordance with
‘he provisions of this section shall be relieved of civil liability for any damages resulting from
the location of such erab; eel; or fish pot.

A violation of this section is a Class 3 misdemeanor.
Drafting Note: A penalty provision is added.

§ 28337331 28.2-711 . Crab pots; unlawful activities; penalty.—It shalt be is unlawful to
knowingly place, set , or leave any crab pot in any of the tidal tributaries of the Commonwealth
between December 15 and January 31. Ian its diseretion; the The Commission may change the
time period during which such activities are prohibited. Proof that any crab pot was located in
any of the tidal tributaries of the Commenwealth such tributary during the time prohibition
period when such activities are preohibited shall eenstitute constitutes a rebuttable presumption
that such pot was knowingly placed, set , or left in that location.

Violation of the provisiens of this section shall be is a Class 4 misdemeanor.

Drafting Note: No change in the law.

§ 2841782 28.2-712 . ldentification of crab pots.—Any person ; ecorporation oF asseciation
owning or using a crab pot oF pots , for whom a license is preseribed in required by this title
subtitle , shall display and maintain his oF its eurrent lieense an identification number, issued by
the Marine Resourees Commission Commissioner , on the float or stake attached to each such
crab pot, in a legible and visible manner and in ﬁgures of not less than one inch in height. The
identification of the owner of such crab pot by wvirtue of the leemse number above described
shall not give rise te amy result in liability on its owner for its location so long as the crab pot
is placed in the waters of this State Commonwealth in compliance with the laws thereof Virginia
law .

A violation of this section is a Class 1 misdemeanor.

Drafting Note: References to a license number are stricken since the agency’s current
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practice is to issue an identification number. Although the penalty when unspecnfned is a Class 3
misdemeanor, in order to be consistent with the general provisions requiring tagging and display
(proposed § 28.2-234), a Class 1 misdemeanor is assessed for violating this section.

§ 281-168 28.2-713 . Limiting the taking of crabs by one boat in one day.—Whenever ;in the
discretion of the Commission; the interest of conservation amd# or the crabbing industry se
require requires , the Commission may limit the taking or catching of crabs by amy one boat in
aayonedaySueh;egu{aﬁen. becoming effective; shall have the full force and effeet of

Hpon
law and vielation thereef Violation of such a regulation is hereby declared to be a Class I
misdemeanor.

Possession of crabs in excess of the amount provided by such regulation shall be prima facie
evidence of violation ; previded; hewever; that ; however, the provisions of this section shall not
apply to crab buy boats.

Drafting Note: No change in the law,

§ 38-1-160- Peeler crab defined—nA peeler erab for the purpeses of this article is a erab thet
has a seft shell fully developed under the hard shell; of a ereb on which there is a pink oF
white line oF Fim on the edge of that part of the “back fin” next to the outer section of this fin:

Drafting Note: This section is stricken and incorporated in the definitions (proposed §
28.2-700).

CHAPTER 7 8.
HEALTH AND SANITATION PROVISIONS.

CHAPTER DRAFTING NOTE: This chapter has been reorganized with regulatory and
enforcement powers of the Marine Resources Commission and the Health Department
consolidated and placed in a “genergh provisions” article. The Health Department is authorized
to use depuration as an alternative technology for the cleaning of contaminated shellfish.
Because of its length, § 28.1-179, which provides for the removal and transportation of shellfish
from polluted grounds, has been divided into eleven sections. This will enable readers of the
Code to better understand the extent of the requirements for removing shellfish from

contaminated grounds.
Article 1.
General Provisions.

§ 2811761 28.2-800. Definitions— For the purpeses eof As used in this chapter , unless the
context requires a different meaning :

A: “Crustacea” shall meas means all edible species of crab, lobster and shrimp, either
sheled orF in the shell; fresh; coeked oF frezep whether raw or processed .

“Depuration” means the process that uses a controlled aquatic environment to reduce the
level of bacteria or viruses in live shellfish.

“Establishment” means any vehicle, vessel, property or premises where crustacea, finfish or
shellfish are transported, held, stored, processed, packed, repacked, or pasteurized in preparation

for marketing.

B: “Finfish” shall mean means any cold-blooded, strictly aquatic, water breathing craniate
vertebrate with fins, including cyclostomes, elasmebrachs elasmobranchs and higher gilled
aquatic vertebrates with cartilaginous or bony skeletons or any parts thereof .

€: “Packing house” shall mean any establishment of place where shelifish or erustacea are
precessed; stored or prepared for market

D: “Relay” shall meap means to move commereial-size shellfish for the purpose of natural
purification from water which is not approved to water which is approved or conditionally
approved by the State Health Commissioner pursuant to § 2831-178:6. The term does neot include
the replanting of subcommereialsize or seed-stoek shellfish .

E: “Shellfish” shall mean all edible species of oyster; clam; mussel; seallop and eoneh; either
shueked oF in the shell; fresh; cooked or frezen. means all species within the phylum Mollusca
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inciuding but not limited to oysters, clams, mussels, scallops, conchs and whelks, whether raw or
processed.

Drafting Note: The definition of “depuration” has been added to reflect new shelifish
purification technology. The definition of “packing house” has been deleted and replaced with
the more detailed and appropriate term “establishment.” The definition of “finfish” was modified
to correct a spelling error in “elasmobranch” and to explain that the definition applies to the
organism whether whole in in part. The definition of “relay” has been changed to remove
references to “commercial” or “subcommercial” size shellfish because of enforcement problems
associated with those distinctions. The definition of “shellfish” has been revised for clarity and
to include greater detail.

§ 381180 Whe to enforee preceding seetions; rules and regulations; duty of Cemmenweniths
attorney— 28.2-801. Authority to promulgate regulations; enforcement. — A. The State Health
Commissioner and the Commissioner of Marine Resources are hereby cherged with the
enforeement of shall enforce the provisions of this chapter ard fer the purpese of earrying out
mmmmwmmmmmmmammmmam
attorney for the Commeonwealth; to whem they or either of them shall repert any violatiop of
this chepter to eause proeeedings to be commeneed and presecuted; witheut delay; for the fines
and penalties in sueh eases provided and regulations promulgated thereunder .

B. The State Board of Health and the Marine Resources Commission may promulgate
regulations necessary to carry out the provisions of this chapter.

C. The Marine Resources Commission, whenever it determines that an emergency exists, may
promulgate regulations which relate to shellfish in condemned areas, in order to protect the
health of the public, without complying with the requirements of §§ 28.2-209 and 28.2-210. Such
regulations shall become effective upon their passage by the Marine Resources Commission.
These regulations shall be enforced by revoking any permits which may have been issued.

Drafting Note: Proposed § 28.2-801 consists of existing § 28.1-180 and existing subsection J of
§ 28.1-179. Proposed subsections A and B are from existing § 28.1-180. The reference to the
duties of the attorney for the Commonwealth in § 28.1-180 is stricken since it is not necessary.
Proposed subsection C is from the first paragraph of subsection J of § 28.1-179. By combining
these sections the enforcement and regulatory authorities of the Health Department and MRC
appear in one section.

§ 381183 28.2-802 . Powers of officers charged with enforcement ; entry to establishment
seizure; destruction .— A. For the purpose of carrying out the provnsmns of §§ 2381177 through
281182 this chapter, the State Health Commissioner and the Commissioner of Marine Resources

mdsuehagea&erasss&an&eta&e;ﬁ&eémmnesasmme;maybem
or their designees may enter upemn premises any establishment located in the
Commonwealth, eF upen any boat; vessel; barge; ear; motor vehicle; oF other eonveyanee; wharf;
pmhngmshue&agmmmuuo&wmwherem%mbmeﬁ
sealleps where crustacea or shellfish may be found, and if it appears that the previsions ef sueh
Seetions; or any of them; have any provision of tms cbapter has been violated, may, with or
without a warrant, arrest any person er persens who are is or whe have has been or whe is
are believed to be or have been, in charge of suech eysters; elams; erab meat or sealleps; the
crustacea or shellfish and may seize, in the name of the Commonwealth, and take possession of
such eysters; elams; erab meat oF sealleps; and crustacea or shellfish.

B. The State Health Commissioner and the Commissioner of Marine Resources, or their
designees, may seize and take possession of any boat, vessel, barge, car, motor vehicle or other
conveyance used in violation of the previsiens of sueh seetions: hewever; sueh any provision of
this chapter. Such boat, vessel, barge, car, motor vehicle or other conveyance may be held only
until the accused has been admitted to bail as provided by Chapter 9 (§ 19.2-119 et seq.) of
Title 19.2 of this Coede; or has been served with and released on summons.

C. When any eysters; clams; erabs eF seallops crustacea or shellfish of an accused are seized
pursuant to the provisions of this section, suek they may be destroyed at the discretion of the
State Health Commissioner, the Commissioner of Marine Resources or their autherized agents oF
assistants; and ¥ designees. If the accused is acquitted of the charges, he shall be recompensed
the value thereef compensated for their value , based on the average selling price on the day of
seizure.

Drafting Note: Proposed § 28.2-802 has been divided into three subsections and edited to

incorporate the proposed definition of establishment. The relocation of existing §§ 28.1-180,
28.1-183 and subsection J of § 28.1-179 consolidates powers and duties of the two agencies into
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one article.
Article 2.
Control of Crustacea, Finfish and Shellfish; Violations
and Penalties.

§ 281176 28. 2-803 Examination, analysis and inspection ef fish; shellfish; growing areas;
—Forthep&ppeseefpfetee&ngmeﬂshandshemﬁhméus@nesef&e%
smuwmmmammmm&emﬁmmmm
are deemed unfit for market; the A. The State Health Commissioner is hereby directed may in
his discretion, or shall at the request of the Governor er , the Marine Resources Commission ,
or the Commissioner of Marine Resources, to make conduct an examination or analysis of the
fish crustacea, finfish and shellfish, whetber on the planting grounds, in packingheouse an
establishment , or in any other place er plaees in this State Commonwealth , from which sueh
fish and shel-l-ﬁsb the products are to be taken or sold for food purposes.

B. The State Health Commissioner in making such examination may make an analysis ef
analyze the seawater water and bottom sediment in and adjacent to the crustacea, finfish, or
shellflsh growing areas ; for evidence of pollution ; in making such exemination and analysis; the

Gemene;o;hﬁd&gﬁiedagenﬁwemphyeessheuase&eaeeepmﬂesaenaﬁe
methods: The Health Commissiener , and he may aise make a survey ef the sanitary conditions
and pollution hazards adjacent to shellfxsh growing areas, both in the water and on shore.

And the C. The State Health Commissioner in making sueh exemination of
oF other plaees so designated conducting his analysis shall examine the
packinghouses and plants establishments wherein fish in which crustacea, finfish and shellfish
are handled and the sanitary conditions surrounding the packingheuse and plant establishment .
The Health Commissioner; when making ap examination of the packingheuses and -plants; Af that
time, he may er may aeot make an analysis of apalyze the fish crustacea, finfish and shellfish in
mepaem@omwpmma&e&me&empe&mwmmsméeesmwmhment

Drafting Note: This section has been divided into three subsections and edited to incorporate
current practices and new definitions. The addition of crustacea to this section reflects current
practices. Language which refers to the use of acceptable scientific methods is stricken since it

iS unnecessary.

§ 281176 28.2-804 . Polluted ground ; crustacea, finfish or shellfish—When the State Health
Commissioner determines, as a result of an examination, analysis or inspection, made pursuant
te this chapter; that (i) the crustacea, finfish, or shellfish upon such ground, or in such
paekinghouses; or fish or erab eat in paelaagheuses establishment or other places where they
are sold ; or offered for sale as in the preceding section (§ 28:1-176) deseribed , are or may be
unfit for market, or that (ii) such shelifish growing area is polluted or has a pollutlon hazard so
great as to render it an unfit ground upen from which to take eysters frem crustacea, finfish or
shellfish for processing or consumption; or that (iii) such paeckingheuse establishment or other
place is so insanitary as to render it an unfit place in which to prepare fisk; crustacea, finfish
or shellfish er erab meat for market, the State Heelth Commissioner he shall notify the
Commissioner of Marine Resources ; and ewnerfoer the owner or operator of such grounds,
packinghouse; establishment or other place of suech faet that the crustacea, finfish or shellfish
are unfit for market .

§ 28.2-805. Notice to cease activity.— Upon receipt of such notice, the owner or operator of
such grounds, paekinghouse establishment , or other place, shall cease to take crustacea, finfish,
or shellfish from such ground, except as is hereinafter provided, and shall cease to prepare for
market, or to sell ; or offer for sale, or to dispose of in any manner; fish; crustacea, finfish, or
shellfish er erab meat in such paelaﬂgheuses establishments or other places ; as herein
mentioped; until the cause for such notice shall bave has been removed or relieved to the
satisfaction of the State Health Commissioner.

And the § 28.2-806. State Health Commissioner to establish standards.— The State Health
Commissioner may establish ; alter and change ; in his diseretion; at any time; standards,
examinations, analysis analyses and inspections which shall control the taking and marketing
from a health standpoint, of fish; crustacea, finfish or shellfish ; and erab meat: and he . He
shall be the sole judge as te of whether or not such fish; crustacea finfish or shellfish and emb
meat are sanitary and fit for market ard alse of such standards , examinations; analysis and

inspeetion .
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Drafting Note: Existing § 28.2-176 has been divided into proposed §§ 28.2-804, 28.2-805,
28.2-806 and edited for clarity, with new definitions incorporated. Inclusion of crustacea and
finfish in these sections reflects current practices.

§ 281177 28.2-807 . Condemnation of polluted growing area ; procedure .— When from If,
after examination ef er amalysis of the crustacea, finfish or shellfish, finfish eF erustacea in a
shelifish; finfish or erustacea growing area, or the bottom in or adjacent to such area, or the
water over such area, or the samtary or pollution conditions adjacent to or in near proximity to
a shellfish; finfish er erustacea growing area, the State Health Commissioner determines that the
shelifich; finfish or crustacea , finfish or shellfish groewing in sueh area is are unfit for market,
he shall, after notifying the Commissioner of Marine Resources, eause limiis or establish
boundaries of suck the area upem in which sueh the crustacea, finfish or shellfish ; finfish oF
erustacea are located or planted te be fixed; whiech . This area shall be condemned s and
remain so until sueh time as the Health Commissioner shall find finds such crustacea, finfish or
shelifish, finfish oF erustaeea or area , sanitary and not polluted. The Commissioner of Marine
Resources Commissien , with instructions from the State Health Department Commissioner , shall
erect markers or s:gns designating condemned areas. The necessary markers or signs shall be
sclzpplled to the Commissioner of Marine Resources Commissien by the State Health Departmest

mmissioner .

§ 28.2-808. Periods of condemnation.— A crustacea, finfish or shellfish ; finfish oF erustacea
growing area and the crustacea, finfish or shellfish, finfish er erustaeea located thereon may be
condemned for the following periods:

) Cendemned for 1. For an indefinite period, which shali remain in effect until seme
HEjOF in peHution abatement oecur on the stream in question based upon water
quality and sources of pollution .

> 2. Seasonally econdemned area , where recreation or certain other activities in or
adjacent to the area may cause pollution of the growing area during certain seasons of the year.

@) 3 Condxhonﬂlyeesdemnedafeaswhwhmsamt&ﬂ&ndapenmam}m
but which beepuse of potential pellution hazards , for finite periods of time, based on predictable
pollution events. Such conditionally condemned areas may be closed by the State Health
Commissioner et anay time without advance notice or a prior hearing, provided that relative to
said area there must be a hearing is held within thirty days after the area is condemned, unless
it is reopened within said this period.

Areas not condemned as stated in this and the abeve two numbered paragraphs are in effect
approved.

The Commissioner shall take samples and reevaluaie the water quality in condemned areas
at least monthly; weather permitting:

Drafting Note: Existing § 28.1-177 has been divided into proposed §§ 28.2-807 and 28.2-808.
The revisions in proposed § 28.2-808 are made to more accurately reflect the intent of the
National Shellfish Sanitation Program procedures for classification of growing areas.

§ 283178 28.2-809 . Emergency closing of ground.—The State Health Commissioner may
close or deelare any crushcea, finfish or shellfish growing area in this State as polluted without
a hearing or an lnvesngatmn, if he has substantial evidence or information upen which to
eonelude that such area is polluted or likely to be polluted ; provided that in . In such event,
the State Health Commissioner must shall, within thirty days after such closure or declaration,
either reopen said the area or make the examination, inspection, and analysis provided for in §§
28:1-176; 281176 and 281177 28.2-803 through 28. 2-808 It such grounds or area are IS not
reopened or declared pot polluted within thirty days after closure or declaration of pollution,
any leaseholder in said the growing area may demand and have a public hearing as to the
conditions of the ground or area.

Drafting Note: No change in law.

§ 281179 28.2-810 . Removal, transportation, etc., from polluted ground ; penalty .—A. Ne It
is unlawful for any person ; fifm or ecorperation shall to take, catch, transport sell, offer for
sale, remove, receive, keep or store shellfish from condemned areas, or relay shellﬁsh taken
from such areas, until the Cemsnission Commissioner of Marine Resources or his designee has
issued a special permit which the . The permittee must shall carry the permit when engaged in
such operation.
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B. Befere It is unlawful for any person ; firma oF corperation takes fo lake or remewves
remove shellfish from private grounds in condemned areas he shall hawe without written
authority in his possession from the owner or lessee, in addition to the permit as herein
required required by subsection A of this section .

C. It is unlawful for any person lo transport, relay, or move shelifish from condemned areas
after sunset or before sunrise, except by motor vehicle properly sealed as required by §
28.2-812. It is unlawful to mix clean shellfish and shellfish from condemned areas in the same

cargo.

§ 28.2811. Permits for transporting, relaying or depurating; revocation.— Ne permit for

or relaying shall be issued to any person; firm or corporation for the purpese eof

and seling shellfisk fremr cendemned areas: A. Permits for transporting and relaying

shall only be issued to (i) persons ; firms or corperations that catch shellfish from condemned

areas and that want to move such shellfish to an approved area ; and (ii) e those persons who

buy shellfish from condemned areas from the catcher and who transport or relay the shellfish

to their er other approved grounds. Permits for transporting shellfish for depuration in a facility

approved by the State Health Commissioner shall be issued only to persons who purchase from

ge catcher or catch shellfish taken from certain condemned areas identified by the State Health
ommissioner.

B. Upon evidence of a permit holder offering for sale and not planting shellfish from
condergned areas, the Commissioner of Marine Resources shall promptly revoke all permits held
by such person.

C. The special permit, after having been issued, may be revoked at any time by the
Commissioner of Marine Resource, when in his judgment, it is in the best interest of the
industry. Any person having his permit revoked may demand a hearing before the Marine
Resources Commission at its next scheduled meeting.

No permits § 28.2-812. Sealing motor vehicles used in transporting.— Permits shall not be
issued to any motor vehicle transporting or relaying shellfish from condemned areas unless sueh
the motor vehicle has an enclosed body with doors which can he sealed by an inspeetor officer
. An inspeetor shall have the autherity te officer may refuse to issue such a permit if he
determines the motor vehicle cannot be properly sealed.

If shellfish from condemned areas are to be transporied er releyed; at any time; for
depuration or relaying by a motor vehicle , an imspeetor officer shall seal the body of the motor
vehicle before departure and . It is unlawful for the seal shall aet to be broken by anyone
except an inspeetor officer at the peint of final destinatien location where the cargo is to be
discharged for relaying er transplanting in an approved area or depuration . After the seal is
has been broken , an imspeeter officer shall supervise the relaying of the shellfish from the
traek motor vehicle to the approved area or the unloading of the motor vehicle at the

depuration facility .

condemned areas; the Commissioner shall promptly reveke all permits held by such perses; firm
or eorporation.

B: § 28.2-813. Maintenance of records.— Any person ; firmn oF corperatier holding a valid
permit to remove, transport er , relay , or transport for depuration shelifish from condemned
areas shall keep accurate records and submit monthly reports to the Commission; whieh shel
desigrate Commissioner of Marine Resources. The reports shall include the following information:
(i) the areas from which the shellfish were removed; (ii) the areas to which the shellfish were
relayed; (iii) the name of the depuration facility to which the shellfish were delivered; (iv) the
dates of the removal, delivery to the depuration facility or relaying; (v) the number of bushels
or number by count of shellfish removed, delivered for depuration or relayed; (vi) the name of
the permit holder; (vii) the name and address of each person employed and engaged in the
operation; (viii) the names or numbers of the boats; and (ix) the license numbers of the trueks

mclor vehicles used in the operation.

§ 28.2-814. Submission of reports. — During any month covered by permit in which no
removal er , relaying is or depuration activity is in eperatien occurs , a report shall be
submitteé to the Cemmission Commissioner of Marine Resources indicating that no shellfish were
removed er , relayed or depurated . It shall be the responsibility of the permit holder to keep
accurate records and make reports of the removal er , relaying or depuration , to the mein
office of the Commission Commissioner of Marine Resources on or hefore the tenth day of the
month following the month of operation. The permit shall set out the expiration date thereef .
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€ § 28.2-815. Application for special permit. - Application for the special permit provided for
in subseetion A of this section; before the remeval; transportation or relaying of shellfish frem
condemned areas; §§ 28.2-810 and 28.2-811 shall be made on forms provided by the Cemmission
Commissioner of Marine Resources before the removal, transportation or relaying of shelifish
from condemned areas . This permit shall not be transferable.

The speeial permit; after being issued; may be revoked at any time by the Cemmissioner;
whe&mh&wdgme&kﬁwﬂibe%&ebestm&emste&&emdas&ymmesamebemm
Aaype;senhamgsuehpemﬁfevekedmaydemaaéaheamg before the Commission at the

next secheduled meeting of the Commissien:

D § 28.2-816. Supervision of removal, relaying or depuration ; seasons established.—A.
Shellfish removal or relaying ; from condemned areas shall be under the supervision of the
Commissioner of Marine Resources Cemmission and the Department eof State Health
Commissioner .

B. The season for the removal or relaying of shellfish shall be:

1. The seasen for the remeoval or relaying; of shelifish from private grounds shall be from
April 1 to November 1 from private grounds .

2. The season for the removal of relaying of shellfich from public greunds shall be frem
May 1 to August 15 from public grounds .

3- The above dates for the opening and closing of seasons may be changed by the Marine
Resources Commission, and the Marine Resources Commission may refuse to grant permits for
removal of shellfish from condemned areas of the waters of the Commonwealth.

C. The Marine Resources Commission, after consultation with the Department of Health, shall
establish the season for removal of shellfish for depuration from certain condemned areas
designated by the State Health Commissioner.

E: § 28.2-817. Displaying identification when transporting shellfish.— Any conveyance engaged
in transporting shellfish which have been caught within condemned areas for the purpese of
relaying ; or depuration to another area , or depuration facility where they may be cleansed
and made fit for market, shall display a yellow flag of not less than thirty inches in length and
eighteen inches in width before any shellfish are placed thereon ; and the . The flag shall be
displayed during the entire relaying and transporting operation.

F- H shall be the duty of the inspeector of the Marine Reseurees Commission; § 28.2-818.
Identification of relay areas.—Officers and employees of the Department of Health ; te shall
examine the area to which shellfish from condemned areas are relayed and see ensure that
adequate and proper corner stakes or buoys have been put in place by the lessee before a
permit is issued to tramsport to or plant the area. When shellfish from condemned grounds are
relayed onto approved grounds, a twenty-five-foot open area shall be maintained between each
bed. Each corner stake or buoy shall be marked by a yellow flag or bunting of not less than
fifteen inches by fifteen inches, and the marking shall remain until a special permit to remove
the shellfish for sale or shipment has been obtained from the State Health Commissioner.

G: Ne § 28.2-819. Movement and unloading of shellfish from condemned area.—A. It shall be
unlawful for any person ; firm or cerperatien shall fo discharge, or cause to be discharged, any
part er alt of the shelmsh from any conveyance engaged in transporting shellfish from
condemned areas at any place other than to approved areas for cleansing ; and . Shellfish
removed from condemned areas shall meve be taken directly to (i) the approved planting
ground er , (ii) te conveyances holding a proper permit for relaying to cleansing areas
designated in the permit or (iii) a depuration facility approved by the State Health
Commissioner .

H: B. The loading and unloading, ashore, of shellfish taken from condemned areas shall only
be at peints Jocations designated by the Marine Resources Commission. Should the eceasion arise
for amy In the instance of an emergency unloading of any conveyance engaged in transporting
shellfish from a condemned area, the Marine Resources Commission shall be notified
immediately and disposition of the cargo shall be made under the supervision of the Commission
an officer .

L. There shall be no transportation; relaying or any movement of shellfish from condemned

areas after sunset or befere sumFise except by meoter wehicle properly sealed pursuant te
subseetion A Clean shellfish and shellfish from cordemned areas shall met be mixed in any
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quantity in the same earge:

¥ The Marine Resources Cemmissien; whenever it deems that an emergeney exisis; may
promulgate regulations te proteet the health of the publie; which relete to shellfish frem
be enforced by revoking any permits which may hove been isstued:

§ 28.2-820. Harvesting, transporting or transplanting of seed-stock oysters.— Nothing in this
seetiof chapter shall prohibit the harvesting, transporting, or transplanting of seed-stock oysters
from any public seed area, in such a manBer and at such times as the Marine Resources
. Commission may establish by regulation. The Marine Resources Commission shall consider
limitations based on the size of seed-stock oysters which may be harvested, contirols on the
methods of transportation, and sueh restrictions on the transplanting process as # deems
necessary to protect the health of the public. The Commission shall consult with the
of l;ea%th—l ?ur-eau of Shelifish Sanitatien; Sfate Health Commissioner prior to the adoption of any
such regulation

in the exercise of s authority granted pursuant te this section; the Commission shall cause
ne&eeefanysaehee%wa%betakea&bepeﬁedm%wmpubhephmme&ebhe&hﬁy
affected at least five days prior to the Comfnission meeling at which sueh action may be
considered: Such publication shall be in lieu of any other netice and shall be the only precedure
feqmreéby%heeemmeamexeﬁismgsuehaameaty

Droafting Note: Existing § 28.1-173 has been divided into proposed §§ 28.2-810 through
28.2-220.

Proposed § 28.2-810 consists of existing subsection A of 28.1-179. Language is added to clarify
what constitutes unlawful activity. New language of subsection C is existing subsection J of §
28.1-179. The phrase “or his designee” is added because relay permits are issued in the field by
marine patrol officers.

Proposed § 28.2-811 consists of proposed subsection A, which is the third paragraph of
existing subsection A of § 28.1-179; proposed subsection B is the revocation language contained in
the sixth paragraph of existing subsection A of § 28.1-179; and proposed subsection C is
revocation language taken from existing subsection C of § 28.1-179. The first sentence of the
proposed § 28.2-811 is stricken since it contradicts the remainder of the section. New language is
added in proposed subsection A which allows the use of depuration facilities as an alternative
approach for cleansing shellfish. The language parallels existing language for relaying.

Proposed § 28.2-812 consists of the fourth and fifth paragraphs of existing § 28.1-179.
Language is added which places the same requirements on the sealing of motor vehicles used
for transporting shellfish to depuration facilities that currently exists for motor vehicles used in
relaying. The last paragraph regarding revocation of permits is stricken and moved to subsection

B of proposed § 28.2-811.

Proposed § 28.2-813 is the first sentence of existing subsection B of § 28.1-179. Language is
added which requires permit holders to maintain records for depuration facilities. The phrase
“number by count” is added since shellfish are usually measured by the bushel (oysters) or by

count (clams).

Proposed § 28.2-814 is the last two sentences of existing subsection B of § 28.1-179 and
includes new language which requires the submission of reports for dupuration facilities,

Proposed § 28.2-815 is existing subsection C of § 28.1-179. The language regarding the
revocation of the special permit is stricken and is relocated as subsection C of proposed §

28.2-811.

Proposed § 28.2-816 is existing subsection D of § 28.1-179. Subsection C is new language
which gives VMR and the Department of Health authority to establish the season for removal of
shellfish to depuration facilities.

Proposed § 28.2-817 is existing subsection E of § 28.1-179 and includes new language
requiring the display of identification on conveyances before transporting shellfish to depuration

facilities.

Proposed § 28.2-818 is existing subsection F of § 28.1-179. The new language requiring a
twenty-five-foot open area reflects current MRC practice.
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Proposed § 28.2-819 combines existing subsections G and H of § 29.1-179. Language is added
which includes depuration facilities as an appropriate destination for the cleansing of shellfish.
Existing subsection I of § 28.1-179 is stricken and relocated as subsection C of proposed §
28.2-810. The first paragraph of existing subsection J of § 28.1-179 dealing with emergency
regulation is stricken and appears as subsection C of proposed § 28.2-801.

Proposed § 28.2-820 is the second paragraph of existing subsection J of § 28.1-179 dealing
with the harvesting of seed-stock oysters. The last paragraph regarding posting of notice is
stricken since it refers to an obsolete regulatory procedure.

§ 281181 28.2-821 Violations.— A. It shall be is unlawful for any person ; firm eoF
eerperatien to have in their his possession, to store, to sell, or to offer for sale any shellfish
which have been removed or taken from a condemned area other than as provided in §
28-1-179; 28.2-810. Any person who violates this section or te in any way welate any provision
found in of this chapter is guilty of a Class 1 misdemeanor .

B. Upon conviction of violating any provision of this chapter any boat, vessel, motor vehicle
and/ or equipment used in committing said the violation may be forfeited as provided by the
pgovisions of Chapter & (§ 281184 et seq of this tile Chapter 9 (§ 19.2-369 et seq.) of Title
19.2 .

Drafting Note: Proposed § 28.2-821 includes new language which provides for a Class 1
misdemeanor penalty for a violation of any provision of the shellfish sanitation chapter. Without
such a penalty, a violation of a provision for which a penalty is not specified is a Class 3
misdemeanor. The penalty for existing § 28.1-183.2, which deals with the importing of fish and
shellfisk into waters, is a Class 1 misdemeanor. This would make the penaity uniform. The cite
for the forfeiture provision has been corrected.

§ 28:1-36-6%. 28.2-822. Suspension or revocation of licenses.— ¥ the The Commissioner of
Marine Resources finds that may immediately suspend any licenses of any license holder who
has committed more than one violation of Chapter 7 § 281176 et seq: > ef this title; he may
immediately any and all licenses issued te such persem this chapter . Suek The
suspension shall be effective until the day following the next meeting of the Commission to take
place after ten days’ notice to such person. The Commissioner, at the request of sueh the
person, shall, within forty-eight hours, provide an opportunity for sueh perses him to show why
sueh the suspension is unjust, and for good cause shown the Commissioner shall vacate such
suspension. No person whose license is suspended pursuant to the previsiens ef this section shall
engage in any fishery by working with or under aneother whe is licensed; or upen aneother
Heensed wvessel; oF otherwise .

Drafting Note: Language is stricken regarding the specific activities which are prohibited
while a person is under suspension since the definition of fishery (fisheries) includes all fishing
related activities. No change in the law.

§ 281182 28.2-823. Certification of eysters and elams shellfish from out of State outside the
Commonwealth .— All eysters and elams shellfish in the shell imported ; breught; or transported
into this State Virginia for processing or consumption within this State must the Commonweaith
shall have a certificate from the appropriate agency of the state of origin that said eysters and
clams the shellfish came from clean, approved areas of water of that state. Any such oysters er
elams Shellfish imperted; brought or trensperted inte this State which are not accompanied by
such certificate are deemed to have come from polluted waters amd ; shall not be sold or
processed for consumption within #his State but must Virginia; and shall be replanted in
compliance with the provisions and requirements of § 281379 of this chapter, destroyed or
returned to the state of origin .

Drafting Note: Changes are to clarify that as an alternative the shellfish may be destroyed
by the State Health Commissioner, or returned fo the state of origin.

§ 2811831 28.2-824. Common carriers.—Common carriers transporting seafoods designated in
this chapter must shall carry a bill of lading listing the seafood cargo, the shipper and the
consignee. In the event If such cargo is found te be in violation of any of the provisions of this
chapter or regulations promulgated thereunder , it shall be taken possession of as provided in §
281183 28.2-802 , the shipper shall be held liable and the common carrier shall be relieved of
the violations and penalties set forth in this chapter.

Drafting Note: Language is added to clarify the ability to enforce regulations.
§ 283-183-2. 28.2-825. Importing fish er , shellfish or crustacea for introduction into waters of
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State the Commonwealth — A. It shall be unlawful for any person ; fira of corperation to
import any fish er , sheilfish or crustacea into the Commonwealth v\nth the intent of placing
such fish er , shellfish or crustacea into the waters of the Commonwealth unless one of the
following conditions exists:

{ey 1. The fish er , shellfish is or crustacez are coming from within the continental United
States from a state or waters which is at that time are on the Marine Resources Commission’s
list of approved states and waters, and is a species which is at that time on the Marine
Resources Commission’s list of approved species; or

tb) 2. The person ; firm er cerperation has notified the Commissioner of Marine Resources
of such intent and has received written permission from the Commissioner of Marine Resources

The list of approved states and waters shall be published by the Commissioner of Marine
Resources , and a state or water shall be placed on or removed from such list only with the
concurrence of the Director of the Virginia Institute of Marine Science. The Commissioner of
Marine Resources , with the concurrence of the Director of the Virginia Institute of Marine
Science, is authorized to change sueh the list when he deems it determines that it is necessary
for the protection of the waters of the Commonwealth.

The list of approved species shall be published by the Commissioner of Marine Resources ,
and a species shall be placed on or removed from such list only with the concurrence of the
Director of the Virginia Institute of Marine Science. The Commissioner of Marine Resources ,
with the concurrence of the Director of the Virginia Institute of Marine Science, is authorized to
change sueh the list when he deems it determines that it is necessary for the protectlon of the
waters of the Commonwealth.

B. The notification of intent to import shall be in writing and submitted to the Commissioner
of Marine Resources at least thirty days prior to the date of importation ; and . The notice shaill
centain information as te sfale: (i) the specific fish er , shellfish or crustacea to be imported,
(ii) from what waters the fish er , shellfish is or crustacea are being taken, (iii) the period of
time over which importation is to be accomplished, (iv) the quantities involved, and (v) into
what waters the fish er , shellfish is or crustacea are to be placed.

Vielatien A violation of this section shall eenstitute is a Class 1 misdemeanor.
Drafting Note: No change in the law. '
CHAPTER & 9.
ENFORCEMENT OF B¥LE SUBTITLE II ; JURISDICTION.

CHAPTER DRAFTING NOTE: Minimal changes have been made in the enforcement chapter
and only for the purpose of eliminating duplication or providing consistency with current
criminal procedures under Titles 18.2 and 19.2. The enforcement provisions which are specific to
the Marine Resources Commission, because of the unique circumstances of patrolling waters of
the Commonwealth, remain unchanged

§ 28-1-184: Whe may issue warrant of arrest apd seizure.—Where a preceeding is instituted
for the violation of any Seetion of this title; an affidavit of the vielatien may be made before &
magistrate or the judge or clerk of any court; and upon the affidavit the magistrate; judge orF
clerk may issue his warrant for the apprehension of the offender:

Drafting Note: This section is repealed since the MRC currently follows the procedures for
issuing a warrant for arrest and seizure set forth in Title 19.2.

§ 28-1-185- 28.2-900. Arrest and seizure with or without warrant ; larceny, violations of
boating laws and Title 62.1 .— The CommissioRer oF any members of the Marine Reseurees
Commission; all inspeetors; police captains of beats; and other employees designated by the
Commissioner i the serviee; shall have the pewer A. Officers may , with or without warrart, te
(i) arrest any person er persens found violating any ef the fish or shellfisk laws provision of this
subtitle , and te (ii) seize any net, pot, or other fishing device or gear used in violating such
laws and te (iii) seize erustacea; finfish and fish, shellﬁsh or marine organisms taken or handied
in violation of this title subtitie .

Any property declared ferfeiled by any of the provisiens ef this title; the seizure and
disposition whereof is net otherwise provided for, may be seized by a sheriff or any designeted
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employee of the Commission under a warrant issued by a magistrate or of a eourt net eof

§ 2811853 Arrest for larceny or for vielation of Title 62-1; with or witheut warrant: B. All
inspeetors shall have the pewer to officers may arrest, with or without a warrant, any person
who commits in his presence (i) any larceny committed upon or adjacent to the waters of the
Commonwealth, (ii) any violation of the provisions of Chapter 17 § 62:1-166 et seq:) eof Title
621 of the Code of Virginia 7 (§ 29.1-700 et seq.) of Title 29.1 , or any regulations promulgated
pursuant thereto thereunder , or (iii) any violation of the provnsxons of Chapters Chapler 18 (§
62.1-187 et seq.) or 20 (§ 621194 et seq.) of Title 62.1 of the this Code eof Virginia . Sueh
mmmm&emmmmmmmmmam

Drafting Note: Proposed § 28.2-900 combines existing §§ 28.1-185 and 28.1-185.1 dealing with
MRC's arrest authority. The second paragraph of existing § 28.1-185 is stricken since such
authority exists in § 19.2-372. Proposed subsection B includes an updated Code reference; the
boating laws were relocated as a result of a title revision from Chapter 17 of Title 62.1 to
Chapter 7 of Title 29.1. The last sentence is stricken since it is redundant.

§ 28-1-186-2: 28.2-90]. When persen detained for violation may be issued summens Summons
issued instead of being taken into custody; effeet ef failure to appear.—A. Whenever any person
is detained by or is in the custody of an arresting officer for any violation of the laws ef

irginia enforceable pursuant to § 28:1-1856 er § 28:1-186-1 and punishable as & misdemeanor
28.2-900 , the arresting officer shall take the name and address of each person se detained and
issue a summons or otherwise notify him in writing to appear at a time and court to be
specified in the summons or notice. When the person gives his written promise to appear at the
designated time and place, the officer shall ferthwith immediately release him from custody.

B. If any detained persen is believed by the arresting officer te be (i) believes a detained
person is likely to disregard a summons issued under the provisions of this section ; or if any
persen is (ii) reasonably believed by the arresting officer to be believes a detained person is
likely to eause harm te himself or te any ether persen another , or if the person refuses to give
his written promise to appear, the officer may take the offender, vessel and property may be
takep into custody and . The person shall be brought before the nearest or most accessible
judicial officer or other person qualified to admit bail having jurisdiction. If the arrest is made
in a state other then where the offense was committed; the offender and property may be takes
mmmm&eeﬁmmmmummmmmamm

C. The failure of any person to appear as required by a summons issued under the
provisions of this section shall suspend all licenses issued to the person pursuant to this title
subtitle until such time as he appears to answer the charges against him. Failure to appear shall
bar the issuance of any further license to the person until he appears.

Drafting Note: Language in subsection B regarding the arrest of an offender in another state
is stricken since procedures for extradition exist in Chapter 8 (§ 19.2-84 et seq.) of Title 19.2.

§ 238:3-186- 28.2-902. Procedure after arrest and seizure.—Any person se arrested may be
earried (i) taken before a county oF munieipal esurt court of competent jurisdiction for trial, er
mey be (ii)) committed to jail pending trial er , (ifi) admitted to bail or released on
recognizance as provided by general law ; er the arresting officer may issue , or (iv) issued a
summons requiring suek persen him to appear for trial at & time and plaee specified therein
before a court having jurisdiction to try the offemse; sueh . The time specified In the summons
shall not ; hewever; be less than five days from the date of arrest unless such person
requests an earlier hearing. Any person failing to appear as directed in saeh the summons shall
be guilty of a Class 1 misdemeanor, regardless of the disposition of, and in addition to, the
charge upon which he was originally arrested and upen such failure . If the person fails to
appear , a warrant for his arrest may be issued.

Any vessel, boat, craft, motor vehicle conveyance, or other thing seized under the provisions
of § 281185 subsection A of § 28.2-900 may be held by the inspeeter officer or other official
who made the seizure, er in whese distriet the same was seized; until the accused has paid the
penalty of his offense if uper trial he is found pguilty; of has upen trial been acquitied; as the
case may be pending final outcome of the proceedings .

Drafting Note: Language is added in the last paragraph to clarify how long the seized
property can be held.

§ 281-18% 28.2-903. Violations constitute misdemeanor.—A violation of any ef the i
provision of this title subtitle or regulation promulgated thereunder, unless otherwise specifically
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provided, shau.eeasétute is a Class 3 misdemeanor. A second or subsequent violation of any
provision of this subtitle or regulation promulgated thereunder committed by the same person
within twelve months of a prior violation shall ceastitute is a Class 1 misdemeanor.

Drafting Note: Clarifies that a second violation of any statute or regulation is a Class 1
misdemeanor.

§ 28-1-188- Repealed by Acts 1883; & 323

§ 2811881 28.2-904. Pursuit and detention across the Maryland-Virginia line.—When, in the
opinion of the legally constituted authorities of the Commonwealth, there has occurred on the
waters of Virginia a violation of the laws of the Commonwealth enforceable pursuant to §
28-1-185 o § 2811851 eof this Cede 28.2-900 , or when, in the opinion of the legally constituted
authorities of Maryland, there has occurred on the waters of Maryland a violation of any
provision of the Natural Resources Article, Annotated Code of Maryland, the offender may be
pursued by the legally constituted authorities of the state where the offense was committed up to
and across the Maryland-Virginia boundary into the state where the offender flees. If a capture
is made in continuous pursuit, the offender, vessel and property shall be dealt with as authorized
by the laws of the state where the offense was committed.

The provisions of this section shall be effective as long as the State of Maryland has in
force similar provisions authorizing legally constituted authorities of Virginia to make pursuit and
arrests in Maryland for violations of the laws of Virginia.

Drafting Note: No change in the law.

§ 28-1-180- Repeaied by Acts 107; ¢ 726

§ 28:1-100- Failure to keep names of beats in plain view—The master or persen in charge of
any beat; registered for any purpese under the preceding chapters of this tile; or licensed to
engage in fisheries of any sert; shall keep the name of such beat and number of license under
wheb&&epemtedmphmmwandm&hepesﬁeapmeﬂbeéandmnewayeeneea}suek
name or pumber:

Drafting Note: This section is stricken and has been incorporated into proposed § 28.2-238.

§ 283191 28.2-905. Resistance to officer or authorized person, etc.—Any person found guilty
of resisting or impeding an officer or other person authorized' to make arrests, seizures,
examinations or other performances of duties under the preceding chapters eof this tile subtitle ,

shall be guilty of a Class 1 misdemeanor.

Drafting Note: No change in the law.

§ 281-193: 28.2-906. Failure to performn duty.—The failure of any officer or other person to
perform any duty required of him by any provisions of the preceding chapters of this title
subtitle shall ecenstitute is a Class 1 misdemeanor.

Drafting Note: No change in the law.

§Mmﬁmumammmmwu

ether officer apprehending any persen for any vielation of the fish or shellfish laws shall have

pewer to compromise eoF setle with any such offepder; or release him from any legal
resulting from any such violatien:

Drafting Note: This section is repealed since it is unnecessary. Proposed § 28.2-906 provides
a penalty if an officer fails to adequately perform his duty.

§ 281193 28.2-907. Jurisdiction of courts.—Any proceeding under any section of the
preeceding chapters ef this title may subtitle shall be before a court of reeerd oF net of reeerd
of competent jurisdiction in the county or city wherein; oF in any county oF eity (i) in which the
offense was committed or (ii) adjacent to the waters in which the offense was committed.

Drafting Note: No change in the law.

‘CHAPTER 10.
COMPACTS AND JOINT LAWS WITH OTHER STATES.

CHAPTER DRAFTING NOTE: Several sections related to various interstate compacts are not
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effective until a proclamation has been signed by the governors of the compact states. In those
instances where such a proclamation has been signed, the conditional language has been
removed from the statute, thus giving the statute the full force of law.

Article 1.
Atlantic States Marine Fisheries Compact.
§ 281202 28.2-1000. Atlantic States Marine Fisheries Compact.—
ARTICLE I

The purpose of this compact is to promote the better utilization of the fisheries, marine,
shell and anadromous of the Atlantic seaboard by the development of a joint program for the
promotion and protection of such fisheries, and by the prevention of the physical waste of the
fisheries from any cause. It is not the purpose of this compact to authorize the states joining
herein to limit the production of fish or fish products for the purpose of establishing or fixing
the price thereof, or creating and perpetuating monopoly.

ARTICLE I

This agreement shall become operative immediately as to those states executing it whenever
any two or more of the states of Maine, New Hampshire, Massachusetts, Rhode Island,
Connecticut, New York, New Jersey, Delaware, Maryland, Virginia, North Carolina, South
Carolina, Georgia and Florida have executed it in the form that is in accordance with the laws
of the executing state and the Congress has given its consent. Any state contiguous with any of
the aforementioned states and riparian upon waters frequented by anadromous fish, flowing into
waters under the jurisdiction of any of the aforementioned states, may become a party hereto as
hereinafter provided.

ARTICLE 11

Each state joining herein shall appoint three representatives to a Commission hereby
constituted and designated as the Atlantic States Marine Fisheries Commission. One shall be the
executive officer of the administrative agency of such state charged with the conservation of the
fisheries resources to which this compact pertains or, if there be more than one officer or
agency, the official of that state named by the governor thereof. The second shall be a member
of the legislature of such state designated by the Commission or Committee on Interstate
Cooperation of such state, or if there be none, or if said Commission on Interstate Cooperation
cannot constitutionally designate the said member: such legislator shail be designated by the
governor thereof; provided, that if it is constitutionally impossible to appoint a legislator as a
commissioner from such state, the second member shall be appointed by the governor of said
state in his discretion. The third shall be a citizen who shall have a knowledge of and interest
in the marine fisheries problem, to be appointed by the governor. The Commission shall be a
body corporate with the powers and duties set forth herein.

ARTICLE IV

The duty of the said Commission shail be to make inquiry and ascertain from time to time
such methods, practices, circumstances and conditions as may be disclosed for bringing about ihe
consideration of the prevention of the depletion and physical waste of the fisheries, marine, shell
and anadromous, of the Atlantic seaboard. The Commission shall have power to recommend the
coordination of the exercise of the police powers of the several states within their respective
jurisdictions to promote the preservation of those fisheries and their protection against
overfishing, waste, depletion or any abuse whatsoever and to assure a continuing yield from the
fisheries resources of the aforementioned states.

To that end the Commission shall draft and, after consultation with the Advisory Committee
hereinafter authorized, recommend to the governors and legislatures of the various signatory
states legislation dealing with the conservation of the marine, shell and anadromous fisheries of
the Atlantic scaboard. The Commission shall, more than one month prior to any regular meeting
of the legislature in any signatory state, present to the governor of the state its recommendations
relating to enactments to be made by the legislature of that state in furthering the intents and
purposes of this compact.

The Commission shall consult with and advise the pertinent administrative agencies in the
states party hereto with regard to problems connected with the fisheries and recommend the
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adoption of such regulations as it deems advisable.

The Commission shail have power to recommend to the states party hereto the stocking of
the waters of such states with fish and fish eggs, or joint stocking by some or all of the states
party hereto, and when two or more of the states shali jointly stock waters the Commission shall
act as the coordinating agency for such stocking.

ARTICLE V

The Commission shall elect from its number a chairman and a vice-chairman and shall
appoint and at its pleasure remove or discharge such officers and employees as may be
required to carry the provision of this compact into effect, and shall fix and determine their
duties, qualifications and compensation. Said Commission shall adopt rules and regulations for the
conduct of its business. It may establish and maintain one or more offices for the transaction of
its business and may meet at any time or place but must meet at least once a year.

ARTICLE V1

No action shall be taken by the Commission in regard to its general affairs except by the
affirmative vote of a majority of the whole number of compacting states present at any meeting.
No recommendation shall be made by the Commission in regard to any species of fish except by
the affirmative vote of a majority of the compacting states which have an interest in such
species. The Commission shall define what shall be an interest.

ARTICLE VII

The Fish and Wildlife Service of the Department of the Interior of the Government of the
United States shall act as the primary research agency of the Atlantic States Marine Fisheries
Commission, cooperating with the research agencies in each state for that purpose.
gepregeqtaﬁves of the said Fish and Wildlife Service shall attend the meetings of the

ommission. ‘

An Advisory Committee to be representative of the commercial fishermen and the salt water
anglers and such other interest of each state as the Commission deems advisable shall be
established by the Commission as soon as practicable for the purpose of advising the Commission
upon such recommendations as it may desire to make.

ARTICLE VIII

When any state other than those named specifically in Article II of this compact shall
become a party thereto for the purpose of conserving its anadromous fish in accordance with
the provisions of Article II the participation of such state in the action of the Commission shall
be limited to such species of anadromous fish.

ARTICLE IX

Nothing in this compact shall be construed to limit the powers of any signatory state or to
repeal or prevent the enactment of any legislation or the enforcement of any requirement by
any signatory state imposing additional conditions and restrictions to conserve its fisheries.

ARTICLE X

Continued absence of representation or of any representative on the Commission from any
state party hereto shall be brought to the attention of the governor thereof.

ARTICLE XI

The states party hereto agree to make annual appropriations ito the support of the
Commission in proportion to the primary market value of the products of their fisheries,
exclusive of cod and haddock, as recorded in the most recent published reports of the Fish and
Wildlife Service of the United States Department of the Interior, provided no state shall
contribute less than two hundred dollars per annum and the annual contribution of each state
above the minimum shall be figured to the nearest one hundred dollars.

The compacting states agree to appropriate initially the annual amounts scheduled below,
which amounts are calculated in the manner set forth herein, on the basis of the catch record
of 1938. Subsequent budgets shall be recommended by a majority of the Commission and the
cost thereof allocated equitably among the states in accordance with their respective interests

86



and submitted to the compacting states.

SCHEDULE OF INITIAL STATE CONTRIBUTIONS

Maine . - . $ 700 Delaware . . . . . . $ 200
New Hampshire . . . . 200 Maryland . . . . . . 700
Massachusetts . . . . 2,300 Virginia . . . . . . 1,300
Rhode Island . . . . 300 North Carolina . . . 600
Connecticut e 400 South Carolina . . . 200
New York . . . . . . 1,300 Georgia . . . . . . 200
New Jersey . . . . . 800 Florida . . . . . . 1,500

ARTICLE XII

Section 1. This compact shall continue in force and remain binding upon each compacting
state until renounced by it. Renunciation of this compact must be preceded by sending six
months’ notice in writing of intention to withdraw from the compact to the other states party
hereto.

Section 2. Without further submission of said compact, the consent and approval of Congress
is hereby given to the states of Connecticut, North Carolina, South Carolina, Georgia, and
Florida, and for the purpose of the better utilization of their anadromous fisheries, to the states
of Vermont and Pennsylvania, to enter into said compact as signatory states and as parties
thereto, in addition to the states which have now ratified the compact.

Section 3. The Atlantic States Marine Fisheries Commission constituted by the compact shall
make an annual report to Congress not later than sixty days after the beginning of each regular
session thereof. Such report shall set forth the activities of the Commission during the calendar
year ending immediately prior to the beginning of such session.

Section 4. The right to alter, amend, or repeal the provisions of sections 1, 2 and 3 is hereby
expressly reserved, provided that nothing in this compact shall be construed to limit or add to
the powers of the proprietary interest of any signatory state or to repeal or prevent the
enactment of any legislation or the enforcement of any requirement by a signatory state
imposing additional conditions and restrictions to conserve its fisheries.

AMENDMENT NUMBER 1

The states consenting to this amendment agree that any two or more of them may designate
the Atlantic States Marine Fisheries Commission as joint regulatory agency with such powers as
they may jointly confer from time to time for the regulation of the fishing operations of the
citizens and vessels of such designating states with respect to specific fisheries in which such
states have a common interest. The representatives of such states on the Atlantic States Marine
Fisheries Commission shall constitute a separate section of such Commission for the exercise of
the additional powers so granted provided that the states so acting shall appropriate additional
funds for this purpose. The creation of such section as a joint regulatory agency shall not
deprive the states participating therein of any of their privileges or powers or responsibilities in
the Atlantic States Marine Fisheries Commission under the general compact.

Article 2.
Potomac River Compact; Related Laws.
§ 28-1-203: 28.2-1001. Potomac River Compact.—
PREAMBLE

Whereas, Maryland and Virginia are both vitally interested in conserving and improving the
valuable fishery resources of the Tidewater portion of the Potomac River, and

Whereas, certain provisions of the Compact of 1785 between Maryland and Virginia having
become obsolete, Maryland and Virginia each recognizing that Maryland is the owner of the
Potomac River bed and waters to the low-water mark of the southern shore thereof, as laid out
on the Mathews-Nelson Survey of 1927, and that Virginia is the owner of the Potomac River bed
and waters southerly from said low-water mark as laid out, and that the citizens of Virginia
have certain riparian rights along the southern shore of the river, as shown on said
Mathews-Nelson Survey, and, in common with the citizens of Maryland, the right of fishing in
said river, Maryland and Virginia have agreed that the necessary conservation and improvement
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of the Tidewater portion of the Potomac fishery resources can be best achieved by a
Commission comprised of representatives of both Maryland and Virginia, charged with the
establishment and maintenance of a program to conserve and improve these resources, and

Whereas, at a meeting of the Commissioners appointed by the Governors of the State of
Maryland and the Commonwealth of Virginia, to wit: Carlyle Barton, M. William Adelson,
Stephen R. Collins, Edward S. Delaplaine and William J. McWilliams, Esquires, on the part of
the State of Maryland, and Mills E. Godwin, Jr., Howard H. Adams, Robert Y. Button, John
Warren Cooke and Edward E. Lane, Esquires, on the part of the Commonwealth of Virginia, at
Mount Vernon, Virginia, on the twentieth day of December, in the year one thousand nine
hundred and fifty-eight, the following Potomac River Compact of 1958 between the
Commonwealth of Virginia and the State of Maryland was mutually agreed to by the said
Commissioners:

Now, therefore, be it resolved by the Commissioners appointed by the Governors of the State
of Maryland and the Commonwealth of Virginia, meeting in joint session, that they do
unanimously recommend to the said respective Governors that there be a new compact, to be
designated as the “Potomac River Compact of 1958,” and that the said new compact be referred
as promptly as possible to the legislatures of the State of Maryland and the Commonwealth of
Virginia for appropriate action, and to the end and after ratification and adoption by said
legislatures the same be submitied to the Congress of the United States for approval.

ARTICLE I
COMMISSION-MEMBERSHIP AND ORGANIZATION

§ 1. Commission created. - The Potomac River Fisheries Commission, hereinafter designated
as “Commission,” is hereby created.

§ 2. Members. - The Commission shall consist of six members, three from Maryland and
three from Virginia. The Maryland members shall be the members of the Tidewater Fisheries
Commission of Maryland or its successor agency and the Virginia members shall be the
members of the Virginia Marine Resources Commission or its successor agency. If the
membership of either of the respective State Commissions exceeds three, then the three
Commission members from that State shall be selected by the Governor thereof from the
members of the State Commission; and if the membership of either of the respective State
Commissions is less than three, the three Commission members. from that State shall be a
member or members of the State Commission, and such additional person or persons who shall
be appointed by the Governor as may be necessary to constitute a total of three Commissioners.

§ 3. Term, vacancies. - The term of Commissioners who are members of their respective
State Commissions shall be coterminous with their term on their State Commission. The term of
Commissioners who are not members of their State Commission shall be four years. Vacancies
on the Commission shall be filled by appointment of the Governor of the State entitled to fill the
vacancy, except that where the State Commission has three members, the person filling a
vacancy, on the State Commission shall ex officio become a member of the Commission.

¢ 4. Chairman. - The chairman of the Commission shall alternate from year to year between
the representatives of Maryland and Virginia. Subject to such alternation, the chairman shall be
elected by the Commissioners for a term of one year.

§ 5. Compensation, expenses. - Commissioners shall be entitled to receive from the General
Fund of the Commission compensation of twenty-five dollars ($25.00) for each day or portion
thereof spent in the performance of their duties, and reimbursement of reasonable expenses
incident to the performance of their duties.

§ 6. Meetings, quorum. - Commission meetings shall be held at least once each quarter, and
at such other times as the Commission may determine.

In order to constitute a quorum for the itransaction of any business at least two of the three
members from each State must be present and must vote on the business being transacted.

§ 7. Office and employees. - The Commission shall establish and maintain an office at such
locations as it may select, and may employ an executive secretary who shall serve at the
pleasure of the Commission, and such other administrative, clerical, scientific, and legal
personnel as it deems necessary. The powers, duties and compensation of all employees shall be
as prescribed by the Commission, and the employees shall not be subject to the provisions of
Article 64 A of the Annotated Code of Maryland nor to the provisions of the Virginia Personnel
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Act, as the same may be from time to time in effect. The Commission may extend to any
employee or employees membership in the Virginia Supplemental Retirement System or the
Maryland Employees’ Retirement System, whichever is applicable, subject to the laws relating to
each such retirement system. Employees of the Commission shall also be eligible for the heaith
and related insurance for state employees in § 2.1-20.1 of the Code of Virginia or Article 64 A, §
48 A of the Annotated Code of Maryland, whichever is applicable.

ARTICLE 11
JURISDICTIONAL BOUNDARIES

The territory in which the Potomac River Fisheries Commission shall have jurisdiction shali
be those waters of the Potomac River enclosed within the following described area:

Beginning at the intersection of mean low-water mark at Point Lookout and an established
line running from Smiths Point to Point Lookout, marking Chesapeake Bay waters; thence
following the mean low-water line of the shore northwesterly across the respective mouths of all
creeks to Gray Point at the westerly entrance into Rowley Bay; thence in a straight line
northwesterly to the southerly extremity of Kitts Point; thence along the mean low-water line to
the southwesterly point of St. Inigoes Neck; thence in a straight line westerly to the most
easterly point of St. Georges Island; thence following the mean low-water line ir a general
northwesterly direction, across the respective mouths of all creeks and inlets to the southwesterly
point of Huggins Point; thence in a straight line southwesterly to the eastern extremity of the
sandbar known as Heron Island; thence northwesterly following the ridge of Heron Island Bar to
its westerly extremity; thence southwesterly in a straight line to the most southerly point of
Blackiston Island; thence in a straight line northwesterly to the southern extremity of Colton’s
Point; thence foliowing the mean low-water line, westerly, excluding ali creeks and inlets, to the
point marking the southeasterly entrance into St. Catherine Sound; thence westerly in a straight
line to the southern extremity of St. Catberine Island Sandbar; thence northwesterly, along the
westerly edge of said sandbar continuing along the mean low-water line of the southwesterly side
of St. Catherine Island to the northwesterly point of said island; thence westerly in a straight
line to Cobb Point Bar Lighthouse; thence northwesterly along the ridge of Cobb Point Sandbar
to the southerly extremity of Cobb Point; thence following the mean low-water line in general
northwesterly and northerly directions across the respective mouths of all creeks and inlets to a
point at the easterly entrance into Port Tobacco River, due east of Windmili Point; thence in a
straight line westerly to Windmill Point; thence southwesterly following the mean low-water line
across the respective mouths of all creeks and inlets to Upper Cedar Point; thence southwesterly
in a straight line across the mouth of Nanjemoy Creek to a point on shore at the village of
Riverside; thence following the mean low-water line, southwesterly, northwesterly and northerly
across the respective mouths of all creeks and inlets to Smiths Point; thence northerly in a
straight line to Liverpool Point; thence northerly in a straight line to Sandy Point; thence
following the mean low-water line northerly, across the respective mouths of all creeks and
inlets to Moss Point; thence northerly in a straight line across Chicamuxen Creek to the
southernmost point of Stump Neck; thence following the mean low-water line northeasterly,
across the respective mouths of all creeks and inlets, to a point at the southerly entrance into
Mattawoman Creek; thence in a straight line northeasterly across the mouth of Mattawoman
Creek to the southwesterly point of Cornwallis Neck; thence following the mean low-water line
northeasterly, across the respective mouths of all creeks and inlets, to Chapman Peint; thence in
a straight hine northeasterly to Pomonkey or Hillis Point; thence following the mean low-water
line in a northerly direction across the respective mouths of all creeks and inlets, to a point on
Marshall Hall shore, due south of Ferry Point; thence northeasterly in a straight line to Bryan
Point; thence northeasterly in a straight line to the northwest extremity of Mockley Point; thence
northeasterly in a straight line to Hatton Point; thence northerly in a straight line to the
southwesternmost point of Indian Queen Bluff; thence following the mean low-water line
northerly across the respective mouths of all creeks and inlets, to Rosier Bluff Point; thence in a
straight line northerly to the intersection with the District of Columbia line at Fox Ferry Point;
thence following the boundary line of the District of Columbia southwesterly to a point on the
lower or southern shore of the Potomac River, said point being the intersection of the boundary
line of the Commonwealth of Virginia with the boundary line of the District of Columbia, thence
following the mean low-water line of the Potomac River on the southern, or Virginia shore, as
defined in the Black-Jenkins Award of 1877 and as laid out in the Mathews-Nelson Survey of
1927, beginning at the intersection of the Potomac River and the District of Columbia line at
Jones Point and running to Smiths Point; and thence in a straight line across the mouth of the
Potomac River on the established line from Smiths Point to Point Lookout, to the mean
low-water mark at Point Lookout, the place of beginning.
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ARTICLE I
COMMISSION POWERS AND DUTIES

§ 1. Oyster bars. - The Commission shall make a survey of the oyster bars within its
jurisdiction and may reseed and replant said oyster bars as may from time to time be
necessary.

§ 2. Fish and seafood. - The Commission may by regulation prescribe the type, size and
description of all species of finfish, crabs, oysters, clams and other shellfish which may be taken
or caught, within its jurisdiction, the places where they may be taken or caught, and the manner
of taking or catching.

§ 3. Research. - The Commission shall maintain a program of research relating to the
conservation and repletion of the fishery resources within its jurisdiction, and to that end may
cooperate and contract with scientists and public and private scientific agencies engaged in
similar work, and may purchase, construct, lease, borrow or otherwise acquire by any lawful
method such property, structures, facilities, or equipment as it deems necessary.

§ 4. Licenses. - (a) The Commission shall issue such licenses as it may prescribe which shall
thereupon be required for the taking of finfish, crabs, oysters, clams or other shellfish from the
waters within the jurisdiction of the Commission, and for boats, vessels and equipment used for
such taking. Recognizing that the right of fishing in the territory over which the Commission
shall kave jurisdiction is and shall be common to and equally enjoyed by the citizens of Virginia
and Maryland, the Commission shall make no distinction between the citizens of Virginia or
Marylaxid in any rule, regulation or the granting of any licenses, privileges, or rights under this
compact.

{b) Licenses for the taking of oysters and clams and the commercial taking of finfish and
crebs within the jurisdiction of the Commission shall be granted only to citizens of Maryland or
Virginia who have resided in either or both States for at least twelve months immediately
preceding the application for the license. Within six months after the effective date of this
compact, the Commission shall adopt a schedule of licenses, the privileges granted thereby, and
Ehe fees therefor, which may be modified from time to time in the discretion of the

ommission.

(¢) The licenses hereby authorized may be issued at such places, by such persons, and in
accordance with such procedures as the Commission may determine. -

§ 5. Expenditures. - The Commission is authorized fo expend funds for the purposes of
general administration, repletion of the fish and shellfish in the Potomac River, and the
conservation and research programs authorized under this compact, subject to the limitations
provided in this compact.

§ 6. Grants, contributions, etc. - The Commission is authorized to receive and accept (or to
refuse) from any and all public and private sources such grants, contributions, appropriations,
donations, and gifts as may be given to it, which shall be paid into and become part of the
General Fund of the Commission, except where the donor instructs that it shall be used for a
specific project, study, purpose, or program, in which event it shall be placed in a special
account, th;ch shall be administered under the same procedure as that prescribed for the
General Fund.

§ 7. Cooperation of state agencies. - The Commission may call upon the resources and
assistance of the Virginia Institute of Marine Science, the Maryland Department of Research and
Education, and all other agencies, institutions and departments of Maryland and Virginia which
shall cooperate fully with the Commission upon such request.

§ 8 Regulations. - The Commission shall have the power to make, adopt and publish such
rules and regulations as may be necessary or desirable for the conduct of its meetings, such
hearings as it may from time to time hold, and for the administration of its affairs.

§ 9. Inspection tax. - The Commission may impose an inspection tax, in an amount as fixed
from time to time by the Commission, which inspection tax may not exceed the higher
severance tax per bushel on oysters that is imposed by the Commonwealth of Virginia or the
State of Maryland in the waters of their respective jurisdictions, upon all oysters caught within
the limits of the Potomac River. The tax shall be paid by the buyer at the place in Maryland or
Virginia where the oysters are unioaded from vessels and are to be shipped no further in bulk
in vessel, to an agent of the Commission, or to such officer or employee of the Virginia Marine
Resources Commission or of the Maryland Department of Tidewater Fisheries, as may be
designated by the Commission, and by him paid over to the Commission.
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ARTICLE 1V
COMMISSION REGULATIONS-PROCEDURE AND REVIEW
§ 1. Notice, hearing, vote. - No regulation shall be adopted by the Commission unless:
(a) A public hearing is held thereon;

(b) Prior to the hearing the Commission has given notice of the proposed regulation ef by
publication thereof at least once a week for three successive weeks in at least one newspaper
published, or having a general circulation in each county of Maryland and Virginia contiguous to
the waters within the Commission’s jurisdiction, the first such publication to be at least thirty
days but not more than forty-five days prior to the date of the hearing;

(c) A copy of the proposed regulation is mailed at least thirty days but not more than
forty-five days prior to the hearing, to the clerk of the court of each county of Maryland and
Virginia contiguous to the waters within the Commission’s jurisdiction, who shall post the same in
a conspicuous place at or in the courthouse; and

(d) The regulation is approved by at least four members of the Commission.

§ 2. Recording, effective date. - (a) Regulations of the Commission shall be exempt from the
provisions of Chapter 1.1:1 (§ 9-6.14:1 et seq.) of Title 9 of the Code of Virginia (1950 Edition, as
amended from time to time), and of § 9 of Article 41 of the Annotated Code of Maryland (1957
Edition, as amended from time to time). Copies of Commission regulations shall be kept on
public file and available for public reference in the office of the Commission, the office of the
clerk of court in each county of Maryland and Virginia contiguous to the waters within the
Commission’s jurisdiction, the office of the Virginia Divisien of Legislative Serviees Registrar of
Regulations , the office of the Maryland Department of Legislative Reference, the office of the
;Iirginia Marine Resources Commission, and the office of the Maryland Department of Tidewater

isheries.

(b) No regulation of the Commission shall become effective until thirty (30) days after the
date of its adoption, or such later date as may be fixed by the Commission.

(c) Leasing, dredging or patent tonging shall be authorized by the Commiséion only if such
authorization is granted by joint action of the Legislatures of Maryland and Virginia.

§ 3. Review. - Any person aggrieved by any regulation or order of the Commission may at
any time file a petition for declaratory judgment with respect to the validity or construction
thereof, in the circuit court of any county in Maryland or Virginia contiguous to the waters
within the Commission’s jurisdiction. A review of the final judgment of the circuit court may be
appealed to the court of highest appellate jurisdiction of the State in accordance with the rules
of procedure in such state.

§ 4. Revision by legislative action. - Regulations of the Commission may be amended,
modified, or rescinded by joint enactment of the General Assembly of Maryland and the General
Assembly of Virginia.

§ 5. Revision of compact. - At any time subsequent to the adoption of this compact the
Governor or Legislature of either Maryland or Virginia may call for the appointment of a
Commission to make further study and recommendations concerning revision and amendments to
this compact, at which time the Governors of the respective States shall act forthwith in
compliance with the request for the appointment of said Commission.

ARTICLE V
ENFORCEMENT OF LAWS AND REGULATIONS; PENALTIES

§ 1. Responsibility for enforcement. - The regulations and orders of the Commission shall be
%gfoycpd by the joint effort of the law-enforcement agencies and officers of Maryland and
irginia.

§ 2. Penalties. - The violation of any regulation of the Commission shall be a misdemeanor.
Unless a lesser punishment is provided by the Commission, such violation shall be punishable by
a fine not to exceed one thousand dollars ($1,000.00) or confinement in a penal institution for
not more than one (1) year, or both, in the discretion of the court, and any vessel, boat, or
equipment used in the taking of finfish, crabs, oysters, clams, or other shellfish from the
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Potomac River in violation of any regulation of the Commission or of applicable laws may be
confiscated by the court, upon the abandonment thereof or the conviction of the owner or

operator thereof.

§ 3. Jurisdiction of court. - The officer making an arrest or preferring a charge for violation
of a regulation of the Commission or an applicable State law respecting the waters within the
Commission’s jurisdiction shall take the alleged offender to a court of competent jurisdiction in
either State, in a county adjacent to the portion of the Potomac River where the alleged offense
occurred, which shall thereupon have jurisdiction over the offense.

§ 4. Disposition of fines and forfeitures. - All fines imposed for violation of regulations of the
Commission or applicable State laws respecting the waters within the Commission’s jurisdiction
shall be paid into the court in which the case is prosecuted, and accounted for under the laws
applicable to that court. Any property confiscated under the provisions of this compact shall be
turned over to the Commission, which may retain, use or dispose of it as it deems best.

ARTICLE VI
COMMISSION FINANCES

§ 1. Budget. - The Commission shall approve and adopt a proposed annual budget showing
estimated income, revenues, appropriations, and grants from all sources, and estimated necessary
expenditures and shall send a copy thereof to the Governors of Maryland and Virginia.

§ 2. Appropriations. - The said Governors shall place in the proposed budget of their
respeciive States for each year the sum of not less than fifty thousand dollars ($50,000.00) for
the expenses and the other purposes of the Commission for that year, except that none of the
sum so appropriated shall be used for law-enforcement purposes; and the General Assembly of
each of the two States agrees to appropriate annually not less than this sum to the Commission.

§ 3. General Fund. - (a) The General Fund shall consist of:
(1) All income and revenue received from the issuance of licenses under this compact;

(2) The proceeds of the disposition of property confiscated pursuant to the provisions of this
compact; .

(3) The proceeds of the inspection tax upon oysters imposed pursuant to this compact; and
(4) The funds appropriated to the Commission by the two States.

(h) The General Fund of the Commission shall be kept in such bank or depository as the
Commission shall from time to time select. The General Fund shall be audited annually by the
Auditor of Public Accounts of Virginia and the State Auditor of Maryland acting jointly, and at
suchk other times as the Commission may request.

ARTICLE VII
EFFECT ON EXISTING LAWS AND PRIOR COMPACT

§ 1. Existing rights. - The rights, including the privilege of erecting and maintaining wharves
and other improvements, of the citizens of each State along the shores of the Potomac River
adjoining their lands shall be neither diminished, restricted, enlarged, increased nor otherwise
altered by this compact, and the decisions of the courts construing that portion of Article VII of
the Compact of 1785 relating to the rights of riparian owners shall be given full force and

effect.

§ 2. Existing laws. - The laws of the State of Maryland relating to finfish, crabs, oysters, and
clams in the Potomac River, as set forth in Article 66C of the Annotated Code of Maryland and
as in effect on December one, nineteen hundred fifty-eight, shall be and remain applicable in
the Potomac River except to the extent changed, amended, or modified by regulations of the
Commission adopted in accordance with this compact.

§ 3. Existing licenses. - The rights and privileges of licensees to take and catch finfish,
crabs, oysters, clams, and other shellfish in the Potomac River, which are in effect at the time
this compact becomes effective, shall continue in force for a period of six months at which time
every such license and every such right and privilege shall be abrogated.
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ARTICLE VIII
EFFECT OF RATIFICATION

These articles shall be laid before the Legislatures of Virginia and Maryland, and their
approbation being obtained, shall be confirmed and ratified by a law of each State, never to be
repealed or altered by either, without the consent of the other.

ARTICLE IX
EFFECTIVE DATE

This comfpact, which takes the place of the Compact of 1785 between Maryland and Virginia,
shall take effect at the expiration of sixty days after the completion of the last act legally
necessary to make it operative, and thereupon the said Compact of 1785 shall no longer have
any force or effect.

Drafting Note: Language in § 2 of Article 4 has been changed to reflect current procedures.

§ 2812031 28.2-1002. Cooperation of agencies of Commonwealth; wher effective .—All
governmental agencies of the Commonwealth of Virginia are authorized to cooperate with the
Potomac River Fisheries Commission created by the eempaet Potomac River Compact approved
by this ebapter article , it being the policy of this Commonwealth to perform and carry out the
compact and accomplish the ifs purposes thereef .

The compaet approved herein and other i54 of this thereon shall
vecms SHodis ST S ot o o o e ey
mmammmwﬁmmwmmﬁmmm

Drafting Note: The second paragraph is stricken since the compact is already in effect.

§ 281-22% 28.2-1003. Authority to regulate dredging of soft shell clams.—The Potomac River
Fisheries Commission shall have the power to make, adopt and publish such rules and
regulations as may be necessary or desirable for authorizing and regulating the dredging of soft
shell clams in areas within its geographical jurisdiction and may levy license fees for such
dredging in amounts to be set in its discretion.

The provisiens of this section shall not take effect until a similar act becomes effective in
the State of Maryland, whereupon the Geverpor of Virginia shall issue a preclamation deeclaring
the previsions of this section to be effective:

Drafting Note: The second paragraph is stricken since this section became effective on
February 16, 1965 by proclamation of the Governors of Virginia and Maryland.

§ 281-228- 28.2-1004. Authority to authorize and regulate experimental oyster hatchery
program.—The Potomac River Fisheries Commission shall have the power to make, adopt and
permit such rules and regulations and to take such action as may be necessary or advisable for
authorizing and regulating a pilot program for experimental oyster hatchery seed planting,
growing, and harvesting with private planters and public and private scientific agencies engaged
in similar work in its jurisdiction, and may set aside available barren natural oyster rocks for
this purpose and to allow dredging of same for inspection, sampling and harvesting under the
supervision and control of the Potomac River Fisheries Commission and in cooperation with the
Maryland or Virginia public scientific agencies, Chesapeake Biological Laboratory and Virginia
Institute of Marine Science.

The provisions of this section shall not take effect until a similar act becomes effective in
the State of Maryland, whereupon the Governor of Virginia shall issue a proclamation declaring
the provisions of this section to be effective.

Drafting Note: No change in the law.

§ 281220 (For effective date see note) Autherity to regulate dredging of eysters with hand

Potemac River Fisheries Commission shall have the pewer to make; adopt and

publish sueh rules and regulations as may be necessary or desirable for authorizing ahd

regulating the dredging of eysters with hapd serapes in areas of the Potomae River within #s
geographiecal jurisdiction and may levy licease fees for same:

The provisions of this section shall net take effect until a similar act becomes effective in
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the State of Maryland; whereupon the Gevernor of Virginia shall issue a proclamation declaring
the provisiens of this seection to be effective:

Drafting Note: This section is set out twice and this version is stricken and replaced by the
1982 amended version (proposed § 28.2-1005). Existing § 28.1-229 became effective July 16, 1974
by proclamation of the Governors of Virginia and Maryland.

§ 281-220. 28.2-1005. (Fer effective date see mete) Authority to regulate dredging of
oysters.—The Potomac River Fisheries Commission shall have the power to make, adopt and
publish such rules and regulations as may be necessary or desirable for authorizing and
regulating the dredging of oysters in areas of the Potomac River within its geographical
jurisdiction and may levy license and repletion fees for same.

Drafting Note: No change in the law.
CHAPTER §: 11
VIRGINIA INSTITUTE OF MARINE SCIENCE.

CEAPTER DRAFTING NOTE: The changes in Chapter 11 are principally revisions in
language for the sake of clarity.

§ 281185: 28.2-1100. Virginia Institute of Marine Science continued; duties.—The Virginia
Institute of Marine Science ; shall hereafter be referred to as the Inst:tute iS continved within
&eGﬂegeofMamu&Maataspm&deémGhapﬁe;S@Metseﬁef%ﬂe%oﬁhs
Code: All references in this Code to the Virginia Institute of Marine Science hereafter shall be
deemed referenees to the Virginie Institute of Marine Seience within the College of William and
Mary . it shall be the duty of the The Institute shall :

{e)y To eonduet I. Conduct studies and investigations of all phases of the seafood and
commercial fishing and sport fishing industries;

&) Fo ecomsider 2. Consider means by whieh ways o conserve, develop and replenish
fisheries resources may be eceonserved; deveioped aad replepished and te advise the Marine
Resources Commission and other agencies and private groups on these matters;

{¢)> Fo eenduct 3. Conduct studies and investigations of problems pertaining to the other
segments of the maritime economy;

€& To eenduet 4. Conduct studies and investigations of marine poliution in cooperation with
the State Water Control Board and the Department of Health and make the resuling data and
possible eerreetive their recommendations available to the appropriate agencies;

&) Fo eonduet 5. Conduct hydrographic and biological studies of the Chesapeake Bay aand
the , ifs tributaries thereef , and all the tidal waters of the Commonwealth and the contiguous

waters of the Atlantic Ocean;
6 Fo engage 6. Engage in research in the marine sciences;

{® Te make 7. Conduct such special studies and investigations concerning the feregeing
these subjects as # may be requested to de by the Governor; and

) To enpage 8. Engage in research and provide training, technical assistance and advice to
the Board on Conservation and Development of Public Beaches on erosion along tidal shorelines,
the Soil and Water Conservation Board on matters relating to tidal shoreline erosion , and to

other agencies upon request.

Fhe above These studies shall include consideration of the seafood and other marine
resources ineluding , such as the waters, bottoms, shore lines, tidal wetlands, and beaches , and
all phepomena and preblems malfters related to marine waters and the means by which these
marine resources might be conserved, developed and replenished.

Drafting Note: Language in the first paragraph is stricken as it is unnecessary since Title 23
contains the enabling statute.

§ 28:1-196: 28.2-1101. Use of services of other agéncies; solicitation, etc., of funds; taking fish

and other marine organisms.— A. In conducting its studies and investigations under § 2831-185
28.2-1100, the Institute is autherized to ebirin and make use of the services of amy agemey

94



W%M%Ms%%@m@%&epﬁmmﬁe&%eﬁ&e
Governor and subjeet to any other provisions of law; to seolicit; aceept apd make use of sueh
funds as are made available from any seurce; public and private; for the purpese of furthering
the studies and imvestigations and to werk and ceoperate with appropriate state agenecies and
with similar agencies and institutions in other states and the United States in econduecting the
work authorized hereby: may:

1. Use tbe services of any public or private agency;

2. With the prior written approval of the Governor and subject to other provisions of law,
solicit, accept and use funds available from any public or private source; and

3. Cooperate with appropriate state agencies and with similar agencies and institutions in
other states and the federal government.

B. The Institute, its officers, agents, and employees, or persons operating under its direction
may take er eause to be takeam for scientific purposes, any fish , shellfish or ether marine
organism at any time from the waters of Virginia, and with the consent of the Marine Reseurees
Commission, may cause or permit to be seld sell such fishes or parts of fishes so taker fish,
shellfish or marine organisms or parts thereof as may not be necessary for such scientific
purposes.

Drafting Note: Stricken language has been presented in list form. The striking of the word
“fishes” reflects the new definition which distinguishes between finfish, shelifish and marine
organism.

§ 38:1-107- Repealed by Acts 1879; ¢ 204
§ 28-1-107.1. Repealed by Acts 1084 ¢ 137
§ 281108 Expired—

§ 28:1-100: Repealed by Acts 1084; e 74—

§ 28:1-200- 28.2-1102. Destroying, etc., property of Institute a misdemeanor.—It shall be
unlawful and constitute a Class ] misdemeanor for anyone without authority to destroy, remove,
damage, or molest any property of the Institute.

Drafting Note: No change in the law.
§ 281201 Reserved—

Title 3.1
CHAPTER H 25.3.
VIRGINIA MARINE PRODUCTS BOARD.

CHAPTER DRAFTING NOTE: The Virginia Marine Products Board, which currently appears
as Chapter 11 of Title 28.1, has been moved to Title 3.1 (Agricuiture). The Board is within the
Department of Agriculture and Consumer Services and is treated as an agricultural commodity
board. While no changes have been made in the duties and responsibilities of the Board,
proposed § 3.1-684.60 authorizes the Board to hold meetings in any seafood-producing area of the
state. Current law requires the Board to meet in either Tidewater or Richmond.

§ 281-230. 3.1-684.59. ¥!r-g1ma Marine Produels Commission eeat-l-&ueé as Virginia Marine
Products Board continued ; composition; appointment of members; terms ; chairman; executive
secretary .— A. The Vlrgmla Marine Products Cemsnission Board within the Department of
Agnculture and Consumer Services is continued and shall hereafier be known as the Virginia
Merite Produets Beard . The Marine Products Board shall consist of eleven members
representative of the seafeed industry of this Commonwealth: Members of the Marine Produets
Beard shall be appointed by the Governor from among those persons who earn their livelihood
from the seafood industry. One member of the Marine Products Board shall be involved in the
Virginia menhaden fishery and all members shall be predominantly dependent upon the seafeod
industry for their livelihood . The members of the Marine Products Board shall serve for terms
ammmmmm&emwmmmw
appeinted for terms of oene year, three members for terms of two years and three members for
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terms of three yeers threeyear terms . No member shall be eligible for appointment to more
than two consecutive three-year terms. The first terms hereunder shall commence July 1; 1870-

¢ 281-281- Chairman: B. The Marine Products Board shall elect one of its members as
chairman, whose term shall be three years or until his successor is elected.

§ 381237 Exeeutive seeretary and other employees; bonds: C. The Marine Products Board
may appoint an executive secretary and such ether employees as may be necessary at salaries
to be fixed by the Marine Products Board, subject to the provisions of Chapter 10 (§ 2.1-110 et
seq.) of Title 2.1. Al}empleyeeshaadhagmaeyunde;tmsehaptershaube;equﬁedtem

surety

Drafting Note: Proposed § 3.1-684.59 combines existing §§ 28.1-230, 28.1-231 and 28.1-237. In
subsection A redundant language is stricken and the reference to initial staggered terms is
removed since it is unnecessary. Language in subsection C requiring bonding is stricken since
bonding requirements are specified in Chapter 2 (§ 2.1-11.1 et seq.) of Title 2.1.

§ 281232 J3.1-684.60. Expenses of members; principal office; place of meetings.—The
members of the Marine Products Board shall serve without compensation, but shall be eligible
for reimbursement for actual expenses incurred in attending meetings of the Marine Products
Board. The Marine Products Board’s office shall be located in Tidewater Virginia , and al
meetings shall be held either in Tidewater Virginia of in the City of Richmend In
seafood-producing areas of the Commonwealth .

Drafting Note: Language is added which gives the agency the flexibility to hold meetings in
areas where the seafood industry is located.

¢ 28:-1-234: Administration of funds—AH funds cellected and allocated from marine fisheries
mmmmmmmmwmmmmm

Drafting Note: This section is stricken and incorporated into proposed § 3.1-684.63.

§ 281234 J.1-684.6]. Funection and purpese Purpose and authority of Marine Products
Board.—The Marine Products Board shall (i) plan and conduct marketing, educational and
promotional campaigns and programs for Virginia marine products, (ii) carry on research and
testing programs and (i) conduct activities relating to the catching, processing, conservation and
marketing of Virginia marine products and is autherized to . The Marine Products Board may
investigaie, study and formulate recommendations with fegafd te the regarding regulation,
conservation and management of marine resources of the State Commonwealth .

Drafting Note: No change in the law.

§ 28-1-28B: 3.1-684.62. Contracts, expenditures, ete; to effectuate purpeses of chapter; debts ;
ete; not labilities of Commenwealth .—The Marine Products Board may make contracts ; and
expend money of from the Virginia Marine Products Fund apprepriated te the Marine Produets
Beard; and de whatever it deems te be necessary to effeetuate carry ouf the purposes of this
chapier. The contracts, debis and liabilities of the Marine Products Board shall not be an
obligation of the Commonwealth, but shall be met utilizing the sums paid into the Virginia
Marine Products Fund and appropriated te its use .

Drafting Note: No change in the law.

§ 281-288: 31-6‘84 6‘3 Creation and administration of Virginia Marine Products Fund ;
continued .— A. The * Virginia Marine Products Fund < is hereby continued and hereinafter
referred to as the Fund . Sueh fund is appropriated to The Fund shall be administered by the
Virginia Marine Products Board and shall be used exclusively for the administration of this
chapter, including payment for personal services and expenses of employees and agents of the
Marine Products Board, rent, services, materials and supplies recessary and useful to effectuate
the purpeses and ebjeetives of this ehapter . The Fund shall consist of moneys collected and
allocaied from marine fisheries license fees reqmred under Subtitle II of Title 28.2 which shall
be deposited in the state treasury to the credit of the Fund. The unexpended balance of the
Virginia Marine Produets Fund at the end of each biennium shall not be transferred or revert to
the general fund of the state treasury. All revenues which are allocated to the Marine Produets
mwmm§mmwmw&emmmm

§ 28-1-339: Hew meneys expended—AN The disbursement of moneys aliocated and

by this chapter shall be expended by the Virginia Marine Produets Beard from the
Fund shall be on warrants of the Comptroller or the State Treasurer issued on vouchers signed
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by the duly authorized officer of the Virginia Marine Products Board.
Drafting Note: Proposed § 3.1-684.63 consolidates existing §§ 28.1-233, 28.1-238 and 28.1-239.

§ 281236 3.1-684.64. Cooperation with other organizations.—The Marine Products Board may
cooperate with other state, regional and national seafood organizations in research, advertising,
publicity, education, and other means of promoting the sale and use of seafood, and may expend
moneys of the Virginia Marine Products Fund for such purpese purposes .

Drafting Note: No change in the law.
Subtitle III
Habitat.
CHAPTER 12.
SUBMERGED LANDS.

CHAPTER DRAFTING NOTE: Chapter 12 contains those provisions related to the
management of state-owned submerged lands which appear in Title 62.1. This chapter is divided
into two articles. The first article deals with the Marine Resources Commission’s public trust and
proprietary responsibilities over submerged lands and emergent islands. Existing § 62.1-3 has
been reorganized into four new sections. The first of these (§ 28.2-1203) sets out those statutorily
authorized activities which may occur in and upon submerged lands. The second (§ 28.2-1204)
establishes the Commissions’ authority to regulate uses of the submerged lands. The third (§
28.2-1205) sets forth the criteria to be used by the MRC in determining whether to grant or deny
a permit. The fourth (§ 28.2-1206) contains all the language related to permit fees and
regulations that are currently specified in the Code.

The second article sets out the enforcement procedures and penalty provisions. Existing §
62.1-194.1:11 has been moved from Chapter 20 (Miscellaneous Offenses) because it specifically
references the MRC’s authority to remove obstructions from state waters. The section (§
28.2-1212) granting the MRC authority to issue notes to comply and stop work orders, require
restoration, and assess penalties and civil charges comprises the bulk of this article. These
provisions are currently set only in the tidal wetlands chapter and apply to submerged lands and
sand dunes by cross-reference. To avoid any .confusion as to the applicability of this authority,
the splgcific)provisions have been set out in this chapter as well as Chapter 14 (Coastal Primary
Sand Dunes).

Article 1.
Ownership and Uses of Submerged Lands.

§ 6211 28.2-1200. Ungranted beds of bays, rivers, creeks and shores of the sea to remain in
common.—All the beds of the bays, rivers, creeks and the shores of the sea within the
jurisdiction of this the Commonwealth, and not conveyed by special grant or compact according
to law, shall centinue amnd remain the property of the Commonwealth of Virginia ; and may be
used as a common by all the people of the Commonwealth for the purpose of fishing ard ,
fowling, and ef taking and catching oysters and other shellfish ; subjeet to the it of Tite
281; and any future laws that may be passed by the General Assembly . And ne No grant shall
hereafter be issued by the State Librarian to pass any estate or interest of the Commonwealth in
any natural oyster bed, rock, or shoal, whether the bed; reek or sheat shall ebb or not it ebbs
bare oF Bet . , )

Drafting Note: No change in the law. Unnecessary language has been removed and
corrections to sentence structure have been made.

§ 41431 28.2-1201. Unappropriated islands which rise from common lands.—A. All islands
which rise frem either by natural or artificial causes from lands which are a common under §
6311 28.2-1200 shall remain in public ownership and ska#t continue as a common. This section
shall not apply to accretions to privately owned lands or islands, whether or not they are used
as commons.

B. Any unappropriated island or land new existing or hereafter , whether currently in

existence or subsequently created , that hereafter abuts a barrier island of the eastera
Eastern Shore is hereby dedicated as a natural area preserve within the meaning of § 10.1-213.
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Drafting Note: Because the Commission has jurisdiction and management responsibilities over
these beds, this section is being moved into Title 28.2. Language has been revised, but there is
no change in the law.

§ 62-1-2: 28.2-1202. Rights of owners to extend to mean low-water mark.— A. Subject to the
provisions of § 6231 § 28.2-1200, the limits or bounds of the several tracts of land lying on such
the bays, rivers, creeks and shores within the jurisdiction of the Commonwealth , and the rights
and privileges of the owners of such lands, shall extend to the mean low-water mark ; but no
farther, unless except where a creek or river, or some part thereof, is comprised w1thm the
limits of a lawful survey.

B. For the purposes of this section , “lawful survey” shall mean means the boundaries of
any land, including submerged lands, held under a special grant or compact as required by &
6231 § 28.2-1200, whemever such boundaries shall have having been determined by generally
accepted surveying methods and precedures and evidenced by a plat or map thereof recorded in
the circuit court clerk’s office of the court wherein deeds are recorded im of the county or city
wherein sueh in which the land lies.

Drafting Note: The existing paragraphs have been designated as separate subsections,
cross-reierences have been changed to reflect new section numbers, and unnecessary language
has been removed. While the language has been revised, there is no change in the law.

§ 82-1-3: Autherity regquired for use of subagueeus beds—It shall be unlawful and censtitute
a €lass 1 misdemeanor for anyone to build, dump, eor otherwise trespass UPoR OF OVeF oF
enereach upon orF take oF use any materials from the beds of the bays and ecean; Fivers;
mmmMmmammmsﬂaMEpmm
statutory autherity or a permit by the Marine Resources Commission: Statutory
Wmmmmammmmmmm&emamm
construction of which has been authorized by proper autherity; (i) the uses of subaqueous beds
autherized umder the previsiens ef Title 281 (iii) the econmsiruction and maintensnee of

pavigation and flood-contrel undertaken by the United States
Army Corps of Engineers; United States Coast Guard; or other federal ageney authorized by
te regulate 5 waters; or floed centrol; (v piers; doeks; marine

The Moarine Resources Commission shall have the authority to issue permils for all other
mMammmmmmmmmmWe:
mmmammmaﬂémmeeﬁ&mm

The Merine Resources Commission is hereby authorized and empewered; but aot in confliet
with the United States Corps of Army Engineers; to establish bullkhead lines and lawful private
pier Hnes oB oF over bays; Hvers; creeks; streams and the shores of the ocean; to the extent
owned by oFf subject to the jurisdiction of the Commenwealth for that purpese; and to issue and

Tre Marine Reseurces Commission shall have the autherity to issue permils for reeevery of
underwater historic property pursuant to this seetion end § 101-3214-

The permits issued by the Marine Resources Commission shall be in writing and shell
specify such ecenditions; terms and reoyalties as the Marine Resourees CommissioR deems

appropriate:

In cranting or demying any permit for the use eof state-owned boitemlands; the Cemmission
shall be guided in its deliberations by the provisiens of Asticle XI; Section 1 of the Constitution
of Virginia; and shall consider; ameng other things; the effeet of the propesed prejeet upen other
marine and fisheries reseurees of the Commeonwealth; iis effect upen the wetlands of the
Cominonwealth; except when Hs effect upon said wetlands has beer or will be determined under
the provisions of Chapter 21 (¢ 621131 et seq) of this title; and #s effect upon adjacent oF
WW%WMWW%M&M%%
Cemmission shall give due censideration to standards ef water quality as established by the State
Water Control Beard:
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Ne permit for a marina or beatyard for commercial use shall be granted unless the ewaer
or other applicant prior to issue presenis a plan for sewage ireatment ofF dispesal facilities which
is approved by the State Department of Health- The Marine Resources Commission shall consult
mmmwmmmmammmmm

mmammm&mﬂmaﬁmmam%ww
affeets the particular concerns oF activities of ether state ageneies:

A fee of $26 shall be paid for issuing each suech permit as cherge for such permil; but if the
cost for the preject or facility is to be mere than $10,000; the fee paid shall be $100- A fee of
twenty-five dollars shall be paid for issuing each permit for recovery of underwater histeric
property: When the aetivity or projeet for which a permit is requested invelves the remeval of
bottomn material; the application shall se state and the Marine Reseurces Commission shall
WmmmmMamﬁmeMMWmmm
new remeval; provided that no royalty fer the removal of beHtom meterial shall exceed the
amount of sixty cenis per cubic yard of material removed: In fixing the amount of royalty to be
peie for removal of botiom materinl; the Commpission shell censider; ameng eother things; the
primary and seeondary purpeses of the remeovel of bettom materiel; whether the material has
myeemewmlvﬂueudwheﬂe;&mﬂbeuseéte;meomm&lm&eusembe

provided
where it appeers that the projeet or faecility for which an application for permit is made has
beern completed or work thereon already commenced at the time such application is made:
Bettom material removed attendant to maintepance dredging shall be exempt from any royalty-

The Virginia Department of Tronsportation shall be exempt from all such fees and reyalties
otherwise assessable pursuant to this seetion:

All counties; eities and towns of the Commonwealth shall be exempt from permit fees and
Foyalties ether than the permit issuing fee; provided that a permit as required under this seetion
be issued prior to the commencement of any of the work to be accomplished under said permit:

All royaities or funds that are collected from sueh agreements oF contracts shall be paid inte
the state treasury te the credit of the Speecial Public Oyster Rocks Replepishment Fund for the
purpeses of such fund- Expenditures and disbursements of all sums from such fund shall be
mw&emmmm&&ewmeémmmwm

All permits beretefore issued pursuant te this section or prior § 62-21 are hereby ratified;
validated and eonfirmed:

ABYy person aggrieved by a deecision of the Marine Resourees Cominission pursuant to this
seetion shall have the right to judicial review of seid decision as provided in § 28:1-33:

Drafting Note: While § 62.1-3 is being stricken, nearly all of its provisions are being retained
in the following four new sections: § 28.2-1203 includes all of the provisions of the existing first
paragraph; § 28.2-1204 includes all of the provisions of the existing second, third, and fourth
paragraphs relating to the Commission’s authority over uses of state-owned bottomlands; §
28.2-1205 includes all of the provisions of the existing fifth, sixth, seventh, and thirteenth
paragraphs relating to permits for the use of state-owned bottomlands; and § 28.2-1206 includes
most of the provisions of the existing. eighth, ninth, tenth, and eleventh paragraphs relating to
permit fees, royalties and exemptions. The provisions of the twelfth (next to last) paragraph
have been deleted because they are unnecessary. While these four new sections make minor
language revisions, there is no change in the law.

§ 28.2-1203. Unlawful use of subaqueous beds; penalty.—A. It shall be unlawful for any
person to build, dump, trespass or encroach upon or over, or take or use any materials from the
beds of the bays, ocean, rivers, streams, or creeks which are the property of the Commonwealth,
unless such act is performed pursuant to a permit issued by the Commission or is necessary for
the following:

1. Erection of dams, the construction of which has been authorized by proper authorily;

2. Uses of subaqueous beds authorized elsewhere in this Title;
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J. Construction and maintenance of congressionally approved navigation and flood-control
projects undertaken by the United States Army Corps of Engineers, United States Coast Guard,
or oth;:r federal agency authorized by Congress to regulate navigation, navigable waters, or flood
control;

4. Construction of piers, docks, marine terminals, and port facilities owned or leased by or to
the Commonwealth or any of its political subdivisions; or

5. Placement of private piers for noncommercial purposes by owners of the riparian lands in
the waters opposite those lands, provided that the piers do not extend beyond the navigation line
or private pier lines established by the Commission or the United States Army Corps of

Engineers.
B. A violation of this section is a Class 1 misdemeanor.

Drafting Note: No change in the law. This section reorganizes the provisions of the first
paragraph of existing § 62.1-3 into two subsections. The statutorily authorized uses of state-owned
bottomlands have been set out as subdivisions 1 through 5 of subsection A.

§ 28.2-1204. Authority of Commission over submerged lands.—The Commission is authorized
to:

i. Issue permits for all reasonable uses of state-owned bottomlands not authorized under
subsection A of § 28.2-1203, including but not limited to, dredging, the taking and use of
material, and the placement of wharves, bulkheads, and fill by owners of riparian land in the
waters opposite their lands, provided such wharves, bulkheads, and fill do not extend beyond any
lawfuilly established bulkhead lines;

2. Issue permits to recover underwater historic property pursuant to §§ 10.1-2214 and
28.2-1203; and

3. Establish bulkhead and private pier lines on or over the bays, rivers, creeks, streams, and
shores of the ocean which are owned by or subject to the jurisdiction of the Commonwealith for
this purpose, and to issue and publish maps and plats showing these lines; however, these lines
shall not conflict with those established by the United States Army Corps of Engineers.

Drafting Note: Reorganizes and incorporates all of the provisions of the second, third, and
fourth paragraphs of existing § 62.1-3. While the language has been revised, there is no change

in the law.

§ 28.2-1205. Permits for the use of state-owned bottomlands.—A. When determining whether
to graat or deny any permit for the use of state-owned boftomlands, the Commission shall be
guided in its deliberations by the provisions of Article XI, Section I of the Constitution of
Virginia. In addition to other factors, the Commission shall also consider the public and private
benefits of the proposed project and its effect on the following:

i. Other reasonable and permissible uses of state waters and state-owned bottomlands;
2 Marine and fisheries resources of the Commonwealth;

3. Tidal wetlands, except when this has or will be determined under the provisions of
Chaptar 13 (§ 28.2-1300 et seq.) of this Title;

4, Adjacent or nearby properties; and

5 Water quality.

B. The Commission shall consult with other state agencies, including the Virginia Institute of
Marinz Science, the State Water Control Board, the Virginia Department of Transportation, and
the State Corporation Commission, whenever the Commission’s decision on a permit application
relates to or affects the particular concerns or activities of those agencies.

C. No permit for a marina or boatyard for commercial use shall be granted until the owner
or other applicant presents to the Commission a plan for sewage treatment or disposal facilities
which has been approved by the State Department of Health.

D. All permits issued by the Commission for the use of state-owned boltomlands or to
recover underwater historic property shall be in writing and specify the conditions, terms and
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royalties which the Commission determines are appropriate.

E. Any person aggrieved by a decision of the Commission under this section is entitled to
judicial review in accordance with the provisions of the Administrative Process Act (§ 9-6.14:1 et

seq.).

Drafting Note: Reorganizes and incorporates all of the provisions found in the fifth, sixth,
seventh, and thirteenth paragraphs of existing § 62.1-3. Although the language has been revised
and cross-references have been changed to reflect new section and chapter numbers, there is no
change in the law.

§ 28.2-1206. Permit fees; royalties; exemptions.—A. The fee paid to the Commission for
issuing each permit to recover underwater historic property shall be twenty-five dollars.

B. The fee paid to the Commission for issuing each permit to use state-owned bottomlands
shalsl 33 twenty-five dollars, but if the cost of the project is to exceed $10,000, the fee paid shall
be $100.

C. When the activity or project for which a permit is requested will involve the removal of
bottom material, the application shall indicate this fact. If granted, the permit shall specify a
royalty of not less than twenly cents, nor more than sixty cents, per cubic yard of bottom
material removed. In fixing the amount of the royally, the Commission shall consider, among
other factors, the following:

1. The primary and secondary purposes for removing the bottom material;

2. Whether the material has any commercial value and whether it will be used for any
commercial purpose;

3. The use to be made of the removed material and any public benefit or adverse effect
upon the public which will result from the removal or disposal of the material;

4. The physical characteristics of the material to be removed; and
5. The expense of removing and disposing of the material.

D. Where it appears that the project or facility for which a permit application is made has
been completed or work thereon commenced at the time application is made, the Commission
may impose additional assessments not to exceed an amount of three times the normal permit
fee and royalties.

E. Bottom material removed attendant to maintenance dredging shall be exempt from any
royalty. The Virginia Department of Transportation shall be exempt from all fees and royalties
otherwise assessable under this section. All counties, cities, and towns of the Commonwealith shalil
pay the required permit fee but shall be exempt from all other fees and royalties assessable
under this section if the permit is issued prior to the commencement of any work to be
accomplished under the permit.

F. All fees and royalties collected pursuant to this section shall be paid into the state
treasury to the credit of the Special Public Oyster Rock Replenishment Fund.

Drafting Note: Reorganizes and incorporates nearly all of the provisions of paragraphs eight
through eleven of existing § 62.1-3. The final sentence in paragraph eleven has been omitted
because it is unnecessary and duplicative of language in existing § 28.1-94.1 (new § 28.2-542).
While the language has been revised, there is no change in the law.

§ 62:1-3-02: When Commissioner mey approve permit for encroachment on subaqueous beds

v&&e&tié&ee&erapp%byo&h&s&kageney—&ayapp&aﬁe&iwapmmmpass
upep oF over oF enmcroach uper the subaqueous beds which are the property eof the

{by The application is not protesied by any citizen nor objected to by any state ageney;
{e) The prejeet is net & part of any preject that will invelve anether Marine Reseurees
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&) The projeet censtitutes a shore erosion conirel project recommended by the seil and
water conservation distriet in which the project is located:

Drafting Note: This section is being stricken because its provisions are being combined with
those of existing § 62.1-3.01 to form proposed § 28.2-1207.

§ 621381 282-1207. When Commissioner oF authorized represenmtative may Authority to
approve permit permits for encroachment on subaqueous beds ; notice .—~ A. Any application for
a permit to trespass upon or over or encroach upon the subaqueous beds which are the
Commonwealth’s property of the Commeawealth; which meets all the requirements of § 6213
and meets the following ecriteria; may be approved by the Commissioner or his authorized
representative if the application meets the requirements of §§ 28.2-1205 and 28.2-1206 and the
following criteria are satisfied :

¢a} 1. The total value of the project does not exceed $50,000;

)y Is 2. The application is not protested by any citizen ser or objected to by any state
agency; and

(e-,lsaet-apm any projeet thet will invelve anether Marine Reseurces Commission
per-mafc 3. The project for wlucb the pemut is sought will not require any other permit from the
ommission .

B. If the permit application is for a shore erosion control project recommended by the soil
and water conservation district in which the project is to be located and the criteria listed in
subsection A of this section are satisfied, the Commission may, after giving notice of the
application to the Virginia Institute of Marine Science, approve the application without giving
notice to or awaiting the approval of any other state agency.

Drafting Note: This section combines the provisions of existing §§ 62.1-3.01 and 62.1-3.02.
Subsection A contains the provisions of existing § 62.1-3.01 and subsection B contains the
provisions of existing § 62.1-3.02. While the language has been revised, there is no change in the

law.

§ 6234 282-1208. Granting easements in ; and or leasing ef; the beds of certain waters.—
A. The Marine Resources Commission may , with the approval of the Attorney General and the
Governor, may grant easements in ; and may or lease ; the beds of the waters of the
Commonwealth ; witheut oufside of the Baylor Survey. Every such easement or lease may
executed pursuant fo this section shall be for a period not execeeding o exceed five years ; may
inelude the right to renew the same for an additional period net exceeding five yeafseeehand
shall specify the renmt royalties and such other terms deemed expedient and proper. Such
easements and leases may include the right to renew the same for an additional period not to
exceed five years , and, in addition to any other rights, may authorize the grantees and lessees
to prospect for and take from the bottoms covered thereby, oil, gas, and suek other specified
mirerals and mineral substances as are therein speeified; pfewded- that . However, no sueh
easement or lease shall in any way affect or interfere with the rights vouchsafed to the people
of the Commonwealth concerning fishing, fowling, and the catching and taking of oysters and
other shelifish ; in and from the leased bottoms se leased; and or the waters eevering the same

above .

B. All easements granted and leases made under the authority granted by pursuant fo this
section ; shall be executed for, and in the name and for and on behalf of , the Commonwealth ;
by the Attorney General ; and shail be countersigned by the Governor.

C. All rents or royalties collected from such easements or leases shall be paid into the state
treasury to the credit of the Special Public Oyster Reeks Rock Replenishment Fund fer the
p&fpes&sefsuehfuaé.&peam and disbursements of all sums from such fund shall be

Fhe D. Prior to December 1 of each year, the Commissioner of Marine Reseurees and the
Attorney General shall make reports to the General Assembly of all sueh easements granted of

b&sossemd&suehmpeﬂs&beméemo;befe;eDeeembe;%pfeeedmgtbeeeﬂ%mgoi
each regwlar session thereef on all easements and leases executed pursuant to this section during

the preceding twelve months .
E. The Commission shall, in cooperation with the Division of Mineral Resources of the
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Department of Mines, Minerals and Energy and with the assistance of affected state agencies,
departments and institutions, develep maintain a State Subaqueous Minerals Management Plan
which shall supplement the State Minerals Management Plan set forth in § 2.1-512.1. The
Subaqueous Minerals Management Plan shall include provisions for the holding of public
hearings and public advertising for competitive bids or proposals for mineral leasing and
extraction activities. The Marine Reseureces Commission shall promalgate any regulations it
deems necessary to develep the Subaqueeous Minerals Management Plan:

Drafting Note: Reorganizes the provisions of existing § 62.1-4 into five subsections, removes
unnecessary language , and deletes the final sentence because it is duplicative of the authority
granted to the Commission in proposed § 28.2-103. In proposed subsection E, “develop” has been
stricken and replaced with “maintain” because the Commission has already developed the State
Subaqueous Minerals Management Plan. While the language has been revised, there is no change
in the law.

§ 62-1-3-03: 28.2-1209. Maintenance or removal of structures erected upon or over state-owned
subaqueous bottoms.—Any person ; firm; oF eerporatien; constructing or erecting any structure
upon or over state-owned subaqueous bottoms, or their grantees or assignees for value, shall be
responsible for the maintenance or removal of sueh the structure upon its abandonment or its
falling into a state of disrepair . exeept that However, public service corporations may abandon
cables, conduit and pipes upon prior approval of the Marine Reseurees Commission. Fhis
responsibility is hereby impesed upen grantees or assignees for value of these persesns; firms; oF
eorperations whieh ereet or eoastfuet such strueture:

Drafting Note: No change in the law. The words “firm, or corporation” were stricken
because the Code-wide definition of person already includes these entities. The final sentence of
existing § 62.1-3.03 has been modified and relocated as a clause in the first sentence.

§ 62-1-6- Repealed by Aets 1887 e 488
Article 2.
Enforcement and Penalties.

§ 62119431 28.2-1210. Removal of ebstrueting obstructions or hazardous property from state
waters.—Whenever any wharf, pier, piling, bulkhead or boat is found in or upon the bays,
oceans, rivers, streams or creeks of the Commonwealth in a state of abandonment or in such
disrepair as to constitute a hazard or obstruction to the lawfal use of such waterway, the Marine
Resourees Commission shall be empowered te may ascertain the lawful owner of sueh the
property and have the ewmer require him to repair or remove the property from the waters of
the Commonwealth. If the identity or whereabouts location of the lawful owner be remains
unknown and unascertainable after a diligent search and after lawful the posting of proper
notice te at the last known address of any kmewn the owner, if known, the Marine Resources
Commission may have the property removed from the waterways of the Commonwealth after
giving notice by publication once in a newspaper of general circulation in the area where such
property is located.

Drafting Note: This section is being moved to Title 28.2 because it directly references certain
powers of the Commission. While the language has been revised, there is no change in the law.

§ 621-3-}- 28.2-1211. Injunction against violation of § 63-3-3: 28.2-1203. — Upen applicatien of
the Marine Resourees Commission to @ The circuit court of reeerd of the city or county wherein
in which any act is done or facility or project is found, which is unlawful under the
provisions of § 621-3 and upen reasonable notice and atter hearing; the eourt § 28.2-1203, shall
have the authority , upon application by the Commission, reasonable notice, and after a hearing,
to enjoin any further unlawful act and to direct the persen guilty thereef party or the Marine
Resourees Commission, at the eests cost of the person found to have aected unlawfully guilly
party , to remove, tear down or etherwise take such other steps as are necessary to protect and
preserve the subject property of the Commonwealth.

Drafting Note: No change in the law. Cross-references have been changed and language has
been revised.

§ 62-1-13-36:1- 28.2-12]12. Reperting; site inspections and netice to comply; Commission eF
wetlands beard to issue stop work order er restoeration erder Monitoring, inspections, compliance
and restoration .—A. With respeet o permits required pursuant to this chapter; Chapter 1
82:1-1 et seq) or Chapter 22 (§ 621-13:21 et seq) of this tile; the The Commissioner or Beard
Chairman may require of the persen respeasible for carrying out the provisions of the permit
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sueh permilttees to implement monitoring and reperts as they may reporting procedures he
believes are reasonably deem necessary (o safeguard the property and Interests of the
Commonwealth protected by this chapter . With Fespeet to any reported activity net autherized
bytheaieremeaﬂeaedehaptefsefmt-hfespeette vielation of any permit issued pursuant
thereto; they may direct

B. The Commissioner may require such on-site inspections as are deemed he believes are
reasonably necessary to determine whether the measures required by the permit are being
properly performed, or whether the provisions of the aforementioned chapters this chapter are
being violated. Prior to conducting such inspections, the Comimissioner shall provide notice shal
be provided to the resident owner, occupier or operator : Suech resident oWRer; oceupier ofF

, who shall be given an opportunity to accompany the site inspector. If it is determined
that there is a failure to comply with the permit, the Commissioner er Beard Chairman shall
serve notice upon mepemawheﬁmspmﬂefe;eafﬁrmgm&emef&epm
permittee at the address specified by him in his permit application or by delivery at the site of
the permitted activities to the person supervising sueh those activities and designated in the
permit to receive such the notice. Suel The notice shall set ferth describe the measures needed
for compliance and the time within which sueh these measures shall be completed. Upen failure
Failure of suek the person to comply within the specified period ; he mey be deemed to be in
is a violation ofmmsecnonanduponeemeaonsbaﬁbesub}eette&epeaa}a&spmwéeém

this chapter .

E: Z. Upon receipt of a sworn complaint of a substantial violation of this chapter ; Chepter ¥
@%Ha%smwﬁmawammﬁmme designated
enforcement officer, the Commissioner or Beard Chairman may, in conjunctlon with or
subsequent to a notice to comply as specified in subsection A B of this section, issue an order
requiring all or part of the activities on the site to be stopped until the specnfxed corrective
measures have been taken. In the case of an activity not authorized by the aforementioBed

under this chapter or where the alleged permit noncompliance is causing, or is in
imminent danger of causing, significant harm to the subaqueous bottoms ; wetlands oF the
coastal primary sand dumes protected by the aferementioned chapters this cbapter such an the
order may be issued without regard to whether the person has been issued a notice to comply
as specified in subsection A B of this section. Otherwise, sueh an the order may be issued only
after the permittee has failed to comply with sueh a the notice to comply. The order shall be
served in the same manner as a notice to comply, and shall remain in effect for a period of
seven days from the date of service pending application by the enfereing autherity;
holder or the Commission, permiftee, er the resident owner, occupier , or operator for
appropriate relief to the circuit court of the jurisdiction wherein where the violation was alleged
to have occurred. Upon completion of corrective action, the order shall immediately be lifted.
Nembmthisseeaenshaﬂprevent Commissioner or Board Chairman from iaking any ether
aetier speecified in § 62-1-13:16:

& D. Upon receipt of a sworn complaint of a substantial violation of this chapter ; Ehapter T
& 6241 et seq> or Chapter 22 {§ 62-1-13:21 et seq) of this tile from a designated enforcement
officer, the Commission er a wetlands beard may order that the affected site be restored to
eonditions its previous condition if the Commission er beard deems finds that
restoration is necessary to recover lost resources or to prevent further damage to resources.
Such an The order shall specify the restoration necessary and establish a reasonable time for its
compietion. Sueh erders The order shall be issued only after a hearing with at least thirty days
notice to the affected person of the hearing’s time, place and purpose thereef; and they shall
become effective immediately upon issuance by the Commission er beard . The Commission eF
beard shall require sueh any scientific monitoring plans as plan it deems believes is necessary to
ensure thet such projeets reswdt ir the successful reestablishment of wetlands; restoration of
subaqueous bottoms er ceastal primary sand dumes protected by the aforementioned chapters this
chapter and may require that a prepaid contract acceptable to the Commission er beard be in
effect for the purpeses purpose of carrying out the scientific monitoring plan In additien; the
The Commission er beard may aiso require a reasonable bond or letter of credit in an amount
and with surety and conditions satisfactory to it securing to the Commonwealth compliance with
the conditions set forth in the restoration order. The appropriate court, upon petition by the
Commission or beard , shall have autherity te may enforce any such restoration order by
injunction, mandamus , or other appropriate remedy. Failure to complete the required
restoration shall ecenstitute is a violation of this chapter.

P. E. The duties of the Commissioner or the Beard Chairman preseribed in under this
section may be delegated to their his respective designees designee ; however, such respective
the designee shall not be these persons whe are alse be a de51gnated as enforcement

designees
officers officer .
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Drafting Note: Existing § 62.1-13.16:1 applies to subaqueous beds, wetlands, and coastal
primary sand dunes. Because proposed Chapter 12 relates only to subaqueous beds, all
references to wetlands boards, wetlands, and coastal primary sand dunes have been deleted.
Existing § 62.1-13.16:1, in modified form, also appears as proposed §§ 28.2-1317 and 28.2-1417.
While this change resuits in some duplication, it will be more convenient and less confusing for
users of the Code. No change in the law.

§ 62:3-893- 28.2-1213. Penalties.—A. Without limiting the remedies which may be obtained in
under this chapter, any person who violates any provision of this chapter or who violates or
fails, neglects , or refuses to obey any Commission notice, order, rule, regulation , or permit
condition authorized by this chapter shall, upon such finding by an appropriate circuit court, be
assessed a civil penalty not to exceed $25,000 for each day of violation. Such civil penalties may,
at the discretion of the court assessing them, be directed to be paid into the treasury of the
county, city, or town in which the violation occurred for the purpose of abating environmental
damage to ; or the restoration of wetlands resforing state-owned bottomiands therein, in such a
manner as the court may, by order, direct, except that where the violator is the county, city, or
town itself, or its agent, the court shall direct the penalty to be paid into the state treasury.

B. Without limiting the remedies which may be obtained in under this chapter, and with the
consent of any person who has violated any provision of this chapter or who has violated or
failed, neglected , or refused to obey any Commission order, rule, regulation , or permit
condition authorized by this chapter, the Commission may provide, in an order issued by the
Commission against such person, for the one-time payment of civil charges for each violation in
specific sums, not to exceed $10,000 for each violation. Civil charges shall be in lieu of any
appropriate civil penalty which could be imposed under subsection A of this section. Civil
charges may be in addition to the cost of any restoration ordered by the Commission er a
wetlands beard .

Drafting Note: The reference to the wetlands board is being stricken because the Commission
has sole jurisdiction over the use of subaqueous beds. The civil penalties assessable under
existing § 62.1-9.1 are for improper conduct relating to the use of state-owned bottomlands (as
opposed to wetlands). Yet, when a court in its discretion orders that these penalties be paid to
the county, city, or town in which the violation occurred, the moneys may only be used to abate
environmental damage to or restore “wetlands” in the jurisdiction. So that the actual damage
caused by the violation can be addressed through the use of these penaities, the term “wetlands”
is stricken and replaced with “state-owned bottomlands.”

CHAPTER 13.
WETLANDS.

CHAPTER DRAFTING NOTE: Chapter 13 contains all of the provisions relating to tidal
wetlands which are currently located in Chapter 2.1 of Title 62.1. This chapter is divided into
four articles. The first article consists of the general provisions including definitions and those
powers and duties of the Marine Resources Commission specifically related to the regulation of
activities in tidal wetlands. Article 2 includes the Model Wetlands Zoning Ordinance and
provisions relating to the establishment of local wetlands boards and their responsibilities. Article
3 sets forth the permit requirements and public content review procedures to be followed by the
Marine Resources Commission and the local wetlands boards. Article 4 contains the enforcement
and penalty provisions. The major change in this chapter is the incorporation of much of the
policy lal;)guage under the powers and duties of the Marine Resources Commission and local
wetlands boards.

Article 1.
General Provisions.
§ 623132 28.2-1300. Definitions.— Fer the purpeses of As used in this chapter, the fellowing
words shall have the mneaninps respectively aseribed to them unless the context requires a
different meaning :

{e) “Persep” means any corporation; association; or partnership; oBe or more individuals; of
any unit of government or agency thereof:
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{&) “Governmental activity” means any oF all of the services previded by the Commonwenlth
OF a county; city or town to s citizens for the purpese of maintaining public faeilities and shall
include but shall net be limited to such services as constructing, repairing and maintaining reads;
sewage faeilities; supplying and treating water; street liphts, and construetion of public buildings:

&6 “Vegetated wetlands” means all that land lying between and contigueus to mean low
water apd an elevation above mean low water equal to the factor ope and one-half Hmes the
mean tide range at the site of the propesed projeet in the county; city or town in question; and
W%ﬁ%%%%%wmmwmmmwmeﬁ

saltinarsh ecordgrass {(Spartira

arrowhead {(Sagittaria Spp-); sweet flag (Acorus ealemus); water hemp (Amaranthus canpabinus);
reed grass {Phragmites communis) and switeh grass (Panicum virgatum)- ,
The vegetateé wellands of Baeck Bay and its tributaries and the vegetated wetlands of the

Nerth Londiag River and its tributaries shall mean all mershes subjeect to flooding by nermal
mmmmmmmmmm«mmmm

{2 “Wetlands beard” er “Beard” means a board created as provided in § 621-13:6:
by “Wetands zoning ordinance” means that ordinance set forth in § 62-1-14:5:
&) “County; eity of town> shall mean the governing bedy of such county; city or town:

&) “Baeck Bay and s {ributaries” meens the following as shewn on the U5 Geelogieal
Survey Quadrangle Sheeils for Virginia Beach; North Bay, and Knells Island: Back Bay north of
the Virginio-North Carelina state line; Capsies Creek nerth of the Virginia-Neorth Carolina state
mw%mm&wmmwmmmwmm
and the waters connecting them; Beggars Bridge Creek; Muddy Creek; Ashville Bridge Creek;
MM%&MG&M&%M%&MWW%&
cenp2eting with the above-named bodies of water:

@MMMN&MW%M%M%M%

mmma&mmaamwmmmwﬁtoﬁm
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MiHbank Creek west of Blackwater Roed:

€ 1 > “Nonvegetated wetlands” means all that land lying centigueus to mean low water and
which land is between mean low water and mean high water net etherwise ineluded in the term
“vegetated wetlands” as defined herein and alse includes these unvegetated areas of Back Bay
and #ts tributeries and the Nerth Landing River and its tributaries subjeet to floeding by normai

m)y “Wetands” means both vegetated and neavegetated wetlands:

“Back Bay and its tributaries” means the following, as shown on the United States Geological
Survey Quadrangle Sheets for Virginia Beach, North Bay, and Knotts Island: Back Bay north of
the Virginia-North Carolina state line; Capsies Creek north of the Virginia-North Carolina state
line; Deal Creek; Devil Creek; Nawney Creek; Redhead Bay, Sand Bay, Shipps Bay, North Bay,
and the waters connecting them; Beggars Bridge Creek; Muddy Creek; Ashville Bridge Creek;
Hells Point Creek; Black Gut; and all coves, ponds and natural waterways adjacent to or
connecting with the above-named bodies of water.

“County, city, or town” means the governing body of the county, city, or town.

“Governmental activity” means any of the services provided by the Commonwealth or a
county, city, or town to its citizens for the purpose of maintaining public facilities, including but
not limited to, such services as constructing, repairing and maintaining roads; providing street
lights and sewage facilities; supplying and treating water; and constructing public buildings.

“Nonvegetated wetlands” means unvegetated lands lying contiguous to mean low water and
between mean low water and mean high water, inciuding those unvegetated areas of Back Bay
and its tributaries and the North Landing River and its tributaries subject to flooding by normal
and wind tides but not hurricane or tropical storm tides.

“North Landing River and its tributaries” means the following, as shown on the United States
Geological Survey Quadrangle Sheets for Pleasant Ridge, Creeds, and Fentress: the North
Landing River from the Virginia-North Carolina line to Virginia Highway 165 at North Landing
Bridge; the Chesapeake and Albemarle Canal from Virginia Highway 165 at North Landing
Bridge lo the locks at Great Bridge; and all named and unnamed streams, creeks and rivers
flowing into the North Landing River and the Chesapeake and Albemarie Canal except West
Neck Creek north of Indian River Road, Pocaty River west of Blackwater Road, Blackwater
River west of its forks located at a point approximately 6400 feet due west of the point where
Blackwater Road crosses the Blackwater River at the village of Blackwater, and Millbank Creek
west of Blackwater Road.

“Vegetated wetlands” means lands lying between and contiguous to mean low water and an
elevation above mean low waler equal to the factor one and one-half times the mean tide range
at the site of the proposed project in the county, city, or town in question, and upon which is
growing any of the following species: saltmarsh cordgrass (Spartina alterniflora), saltmeadow hay
(Spartina patens), saligrass (Distichlis spicata), black needlerush (Juncus roemerianus), saltwort
(Salicornia spp.), sea lavender (Limonium spp.), marsh elder (Iva frutescens), groundsel bush
(Baccharis halimifolia), wax myrtle (Myrica sp.), sea oxeye (Borrichia frutescens), arrow arum
(Peltandra virginica), pickerelweed (Pontederia cordata), big cordgrass (Spartina cynosuroides),
rice cutgrass (Leersia oryzoides), wildrice (Zizania aquatica), bulrush (Scirpus validus), spikerush
(Eleocharis sp.), sea rocket (Cakile edentula), southern wildrice (Zizaniopsis miliacea), cattail
(Typha spp.), threesquare (Scirpus spp.), buttonbush (Cephalanthus occidentalis), bald cypress
(Taxodium distichum), black gum (Nyssa sylvatica), tupelo (Nyssa aquatica), dock (Rumex spp.),
yellow pond lily (Nuphar sp.), marsh fleabane (Pluchea purpurascens), royal fern (Osmunda
regalis), marsh hibiscus (Hibiscus moscheutos), beggar’s tick (Bidens sp.), smartweed (Polygonum
sp.), arrowhead (Sagiltaria spp.), sweet flag (Acorus calamus), water hemp (Amaranthus
cannabinus), reed grass (Phragmites communis), or switch grass (Panicum virgatum).

“Vegetated wetlands of Back Bay and its tributaries” or ‘vegetated wetlands of the North
Landing River and its tributaries” means all marshes subject to flooding by normal and wind
tides, but not hurricane or tropical storm tides, and upon which is growing any of the following
Species: saltmarsh cordgrass (Spartina alterniflora), saltmeadow hay (Spartina patens), black
needlerush (Juncus roemerianus), marsh elder (Iva frutescens), groundsel bush (Baccharis
halimifolia), wax myrtle (Myrica sp.), arrow arum (Peltandra virginica), pickerelweed
(Pontederia cordata), big cordgrass (Spartina cynosuroides), rice cutgrass (Leersia oryzoides),
wildrice (Zizania aquatica), bulrush (Scirpus validus), spikerush (Eleocharis sp.), cattail (Typha
spp.), three-square (Scirpus spp.), dock (Rumex sp.), smartweed (Polygonum sp.), yellow pond
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lily (Nuphar sp.), royal fern (Osmunda regalis), marsh hibiscus (Hibiscus moscheutos), beggar’s
tick (Bidens sp.), arrowhead (Sagittaria sp.), water hemp (Amaranthus cannabinus), reed grass
(Phragmites communis), or switch grass (Panicum virgatum).

“Wetlands” means both vegetated and nonvegetated wetlands.
"Wetlaqu board” or “board” means a board created pursuant to § 28.2-1303.
“Wetlands zoning ordinance” means the ordinance set forth in § 28.2-1302.

Drafting Note: No change in the law. Existing § 62.1-13.2 is being stricken and the definitions
contained in it are being placed in proper form and alphabetical order in proposed § -28.2-1300.
Definitions of the terms “Commission,” “Commissioner,” and “Tidewater Virginia” have already
been included in the title-wide definition section (§ 28.2-100), and the term *“Person” is already
defined in § 1-13.19. To avoid duplication, they are not included in the proposed new section.
Cross-references have been changed to reflect proposed section number changes, and
unnecessary language in the definitions of “Nonvegetated wetlands,” “Vegetated wetlands,” and
“Vegetated wetlands of Back Bay and its tributaries” has been removed.

§ 6341321 Repealed by Act 1074 & 96=

§ 6211317 Commission may receive gifts; ete—The Cominission may reeeive gifls; grants;
beguests; and devises of wetlands and of money which shall be taken and held for the uses
preseribed by the denor; grantor; or testator amd iR accerd with the purpeses ef this chapter:
The Commission shall manage such wetiands in sueh a way as to maximize their eceological
value and in aceord with the purpeses of this chapter:

Drafting Note: This section is being stricken and its provisions included under the
Commission’s powers and duties in proposed § 28.2-1301.

mmmmmmmsmmmméwm&
pellutants: and is important for reereatiopal and aesthelic enjeyment eof the peeple for the
promeotion of teurism; navigation and commeree:

mma%mmmmmw&ema
the Commonwealth’s rivers; bays and estuaries: will diminish the abundapee of Virginia’s marine
ang iniapd animals and waterfowd; finfish, shellfish and flora as sources of food; employment
and recreation for the peeople of Virginia; will increase eests and hazerds asseeiated with fleeds
ane tidal sterms; and will accelerate eresion and the loss of lands preductive to the economy

ané the well-being of our citizens:

TFherefore; in order to protect the public interest; promete the publie heslth; safety and the
econemnic and general welfare of the Commonwealth; and te proteet public and private property;
wildlife; marine fisheries and the aatural envirenment; # is declared te be the publie poliey of
thic Commenwealth to preserve the wetlands and to prevent their despeliation and destruction
angd io accommodaie necessaFy economic development in a manher consistent with wetlands
Ereservation

Drafting Note: This section is being stricken and most of the language is being included
either as a duty of the Commission under proposed § 28.2-1301 or as a duty of wetlands boards
under proposed § 28.2-1302.
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Drafting Note: This section is being stricken and its provisions placed in proposed §§ 28.2-103
and 28.2-1301.

§ 28.2-1301. Powers and duties of the Commission.—A. The Commission may receive gifts,
grants, bequests, and devises of wetlands and money which shall be held for the uses prescribed
by the donor, grantor, or testator and in accordance with the provisions of this chapter. The
Commission shall manage any wetlands it receives so as to maximize their ecological value.

B. The Commission shall preserve and prevent the despoliation and destruction of wetlands
while accommodating necessary economic development in a manner consistent with wetlands
preservation.

C. The Commission shall manage all unappropriated marsh or meadowlands lying on the
Eastern Shore of Virginia which remain ungranted pursuant to the provisions of § 41.1-4.

D. In order to perform its duties under this section and to assist counties, cities, and towns
in regulating wetlands, the Commission shall promulgate and periodically update guidelines which
scientifically evaluate vegetated and nonvegetated wetlands by type and describe the
consequences of use of these wetlands types. The Virginia Institute of Marine Science shall
provide advice and assistance to the Commission in developing these guidelines by evaluating
wetlands by type and continuously maintaining and updating an inventory of vegetated wetlands.

E. In developing guidelines or regulations under this chapter, the Commission shall consuit
with all affected state agencies. Consistent with other legal rights, consideration shall be given to
the unique character of the Commonwealth’s tidal wetlands which are essential for the
production of marine and inland wildlife, waterfowl, finfish, shellfish and flora; serve as a
valuable protective barrier against floods, tidal storms and the erosion of the Commonwealth’s
shores and soil; are important for the absorption of silt and pollutants; and are important for
recreational and aesthetic enjoyment of the people for the promotion of tourism, navigation and
comimerce.

Drafting Note: This section incorporates many of the provisions of existing §§ 62.1-13.1,
62.1-13.4, and 62.1-13.17. Subsection A is existing § 62.1-13.17. The first sentence of subsection B
is taken from the last clause of existing § 62.1-13.1, with the policy language being converted
into a duty of the Commission. Subsection C reflects the management responsibility of the
Commission which it currently exercises over certain unappropriated marsh and meadowlands.
Subsection D is taken from existing § 62.1-13.4. Subsection E is taken from existing § 62.1-13.1
and the last sentence of existing § 62.1-13.4.

§ 62-3-13-4:1- Repealed by Aets 1874; e 96—

§mmwmmmmmmwmmmwed
weﬂaadseemmeneedpm;teamy ; 1873; or any project in noavegetated wetlands
prier to Januery 1; %hewever-&nssee&ensbaﬁaotbedeemedteexe}&deffem;egu}eaen
mmmmmmmww@wammmmﬁ
under construction at the Hme of such date; except for these activilies exempted under $§
Mmm@mmammwmmmmmm
1—}94-2—ormaeavegetatedweﬂandsf9fwmh-pmr January +; 1083; a pien of plan of

mwmmammmmmmwmsm@
mmwmmwmmmmmmh%
and in nenvegetated wetlands whether commenced prier to Januery 1; 1083; if located of to be
he&teémwhekermp&ﬁeamu&dormana;eaanmte%mwﬁehw&saa&eméby&e
Generel Assembly to be conveyed prior to July 1; 1072; for vegetated wetlands and July I; 1882
for nonvegetated wetlands: and (4) for the Neorth Landing River and Hs tributaries exemptions
> and (3) above shall take effect July 1; 1875; for vegetated wetlands; and Jonuary 1; 1084; for
noavegetated wetlands:

certification must be filed prier te January L; }mpre}eetseféeveiepmea&wmehmebeen
dekmhedby&e@emmﬁshae;theawmpne&ehea%weﬂmdsbeaﬁw%éﬂy%%&
be exempt from the provisions of this chapter shall be considered to be certified: I the request
for certification is not granted or denied within 120 days from receipt of request by the
Commissiop oF a local wetlands beard; the certification will be conelusively presumed to have
mmmmmmmmwmw§amsm
not apply to the cerlification preecess: Upon request by any person helding a certification issued
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by the Commission oF a loeal wetlands beard; the clerk of the circuit ecourt having jurisdiction
over the preperty on which the eertified project is located shall record such certification in the

appropriate deed book of the eircuit court:

Drafting Note: This section is being repealed because the MRC believes there are no projects
or developments which would still qualify for any of these exemptions.

§ 6211310 Jurisdiction of Commission net affected—Nothing in this chapter shall affeet the
Commission’s Sele jurisdiction over areas and activities as defined by Title 281 or § 62:3-3-

Drafting Note: This section is being repealed because it is unnecessary. The Commission’s
jurisdiction is specified in § 28.2-101.

Article 2.
Wetlands Zoning Ordinance and Wetlands Boards.

§ 621136 28.2-1302. Counties; cities apd iowns authorized to adoept Adoption of wetlands
zoning ordinance; terms of ordinance.—Any county, city or town may adopt the following
ordinance, which, after January October 1, 1883 1992 , shall serve as the only wetlands zoning
ordinance under which any wetlands board is authorized to operate. Any county, city, or town
which has adopted the ordinance prior to October 1, 1992, shall amend the ordinance to conform
it to the ordinance contained herein by October 1, 1992.

Upon netification by any ceunty; city or town that sueh ordinanece has been adopted; the
Cemmission shall immediately forward to the wetlands beoard of such county; city or town any
application then pending before the Commission over which that wetlands beard would have haed
mﬁe&e&h&és&e&eﬁm&neebeenmeﬁket&&ebmeeﬁiﬂmgby&eapphm&m#
seo reguested by the applicant; suck application shall remain Wwithin the ymdlehonoiébe
Commission:

Wetlands Zoning Ordinance
§ 1. The governing body of ... , acting pursuant to Chapter 2 13 (§ 28.2-1300 et seq.) of
Title 623 28.2 of the Code of Virginia, for purpeses of fulfilling the pelicy standards set forth ia
sueh chapter ; adopts this ordinance regulating the use and development of wetlands.

§ 2. Definitions: -For the purpeses of this erdinance AS used in this ordinance, unless the
context requires a different meaning :

> “Persen” means any corperation; asseciation or partnership; ope or mere individuals; or
eny anit of government or agency thereef:

@—Gwemmen@ae&wﬁ—meansaayaraﬂeﬁ&esempmde&by%—teﬁs

sﬂm&eesﬂeﬁgwadm&w%m&gemwm
treating water; street lghis and construction of publie buildings:

) “Vegetated wetlands” means ell thet loend lying between and econtipuous to mean lew
water and an elevation abeove mean low water equal to the facter ene and eme-half times the
mean tide range at the site of the propesed projeet in this —— and upen which is growing es
the effective date of this act or grown thereon subsequent thereto; any ome or mere of the

ing: saltmarsh i
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The vegetated wetlands of Back Bay and is tributaries and the vegetated wetlands of the
M.mmwﬁmmMaﬂmmmﬂmwm
mmmmmmmm‘WeqmmmmM

to the passage of this amendment: seltfaarsh cordgrass {(Sparting ; Ssaltmeadow hay
; wildrice {(Zizania aquatica); bulrush (Seirpus validusy; spikerush
Polygonum Sp-); yellow pend lily (Nuphar sp); reyal fern {(Osmunde regalisy; marsh hibiseus

H “Wetlands beard” er “beard” means a board ereated as provided in § 621136 of the
Cede of Virginia:

> “Baeck Bay end its iributaries” means the following as shewn on the US: Geelogical
mwmm%mmmmmmm&ymﬁ
MW%M%M&%MMMWM&%

MWM“&%W%&MW%MMWM%
mmmmmammemmmma&e%xm

) “Nenvegetated wetlands” means all thet land lying contiguous te mean low Wwater and
which land is between mean low walter and mean high water not otherwise included in the term
“vegetated wetlands® as defined berein and alse includes these unvegetated areas of Baeck Bay
and its tributaries and the Nerth Landing River and its tributaries subject to floeding by tides

“Back Bay and its tributaries” means the following, as shown on the United States Geological
Survey Quadrangle Sheets for Virginia Beach, North Bay, and Knotts Island: Back Bay north of
the Virginia-North Carolina state line; Capsies Creek north of the Virginia-North Carolina state
line; Deal Creek; Devil Creek; Nawney Creek; Redhead Bay, Sand Bay, Shipps Bay, North Bay,
and the waters connecting them; Beggars Bridge Creek; Muddy Creek; Ashville Bridge Creek;
Hells Point Creek; Black Gut; and all coves, ponds and natural walterways adjacent to or
connecting with the above-named bodies of water.

“Commission” means the Virginia Marine Resources Commission.
“Commissioner” means the Commissioner of the Virginia Marine Resources Commission.

“Governmental activity” means any of the services provided by this ...... (county, city, or
town) to its citizens for the purpose of maintaining this ...... (county, city, or town), including but
not limited to such services as constructing, repairing and maintaining roads; providing sewage
facilities and street lights; supplying and treating water; and constructing public buildings.

“Nonvegetated wetlands” means unvegetated lands lying contiguous to mean low water and
between mean low water and mean high water, including those unvegetated areas of Back Bay
and its tributaries and the North Landing River and its tributaries subject to flooding by normal
and wind tides but not hurricane or tropical storm fides.
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“North Landing River and its tributaries” means the following, as shown on the United States
Geological Survey Quadrangle Sheets for Pleasant Ridge, Creeds, and Fentress: the North
Landing River from the Virginia-North Carolina line to Virginia Highway 165 at North Landing
Bridge; the Chesapeake and Albemarle Canal from Virginia Highway 165 at North Landing
Bridge to the locks at Great Bridge; and all named and unnamed streams, creeks and rivers
flowing into the North Landing River and the Chesapeake and Albemarle Canal except West
Neck Creek north of Indian River Road, Pocaty River west of Blackwater Road, Blackwater
River west of its forks located at a point approximately 6400 feet due west of the point where
Blackwater Road crosses the Blackwaler River at the village of Blackwater, and Millbank Creek
west of Blackwater Road.

“Person” means any individual, corporation, partnership, association, company, business, trust,
joint venture, or other legal entity.

“Vegetated wetlands” means lands lying between and contiguous to mean low water and an
elevation above mean low water equal to the factor one and one-half times the mean tide range
at the site of the proposed project in the county, cily, or town in question, and upon which is
growing any of the following species: saltmarsh cordgrass (Spartina alternifiora), saltmeadow hay
(Spartina patens), saltgrass (Distichlis spicata), black needlerush (Juncus roemerianus), saltwort
(Salicornia spp.), sea lavender (Limonium spp.), marsh elder (Iva frutescens), groundsel bush
(Baccharis halimifolia), wax myrtle (Myrica sp.), sea oxeye (Borrichia frutwcens), arrow arum
(Peltandra virginica), pickerelweed (Pontederia cordata), big cordgrass (Spartina cynosuroides),
rice cutgrass (Leersia oryzoides), wildrice (Zizania aquatica), bulrush (Scirpus validus), spikerush
(Eleocharis sp.), sea rocket (Cakile edentula), southern wildrice (Zizaniopsis miliacea), cattail
(Typha spp.), three-square (Scirpus spp.), buttonbush (Cephalanthus occidentalis), bald cypress
(Taxodium distichum), black gum (Nyssa sylvatica), tupelo (Nyssa aquatica), dock (Rumex spp.),
yellow pond lily (Nuphar sp.), marsh fleabane (Pluchea purpurascens), royal fern (Osmunda
rezalis), marsh hibiscus (Hibiscus moscheutos), beggar’s tick (Bidens sp.), smartweed (Polygonum
sp.), arrowhead (Sagittaria spp.), sweet flag (Acorus calamus), water hemp (Amaranthus
cannabinus), reed grass (Phragmites communis), or switch grass (Panicum virgatum).

“Vegetated wetlands of Back Bay and its tributaries” or “vegetaled wetlands of the North
Landing River and its tributaries” means all marshes subject to flooding by normal and wind
tides but not hurricane or tropical storm tides, and upon which is growing any of the following
species: saltmarsh cordgrass (Spartina alterniflora), saltmeadow hay (Spartina patens), black
needlerush (Juncus roemerianus), marsh elder (Iva frutescens), groundsel bush (Baccharis
halimifolia), wax myrtle (Myrica sp.), arrow arum (Peltandra virginica), pickerelweed
(Pontederia cordata), big cordgrass (Spartina cynosuroides), rice culgrass (Leersia oryzoides),
wildrice (Zizania aquatica), bulrush (Scirpus validus), spikerush (Eleocharis sp.), cattail (Typha
spp.), three-square (Scirpus spp.), dock (Rumex sp.), smartweed (Polygonum sp.), yellow pond
lilv (Nuphar sp.), royal fern (Osmunda regalis), marsh hibiscus (Hibiscus moscheutos), beggar’'s
tick (Bidens sp.), arrowhead (Sagittaria sp.), water hemp (Amaranthus cannabinus), reed grass
(Phragmites communis), or switch grass (Panicum virgatum).

“Wetlands” means both vegetated and nonvegetated wetlands.

“Wetlands board” or “board” means a board created pursuant to § 28.2-1303 of the Code of
Virginia.

§ 3. The following uses of and activities em in wetlands are permitted; authorized if
otherwise permitted by law:

2> 1. The construction and maintenance of noncommercial catwalks, piers, boathouses, boat
sheiters, fences, duckblinds, wildlife management shelters, footbridges, observation decks and
shelters and other similar structures, provided that such structures are so constructed on pilings
as tc permit the reasonably unobstructed flow of the tide and preserve the natural contour of

the wetlands;

&> 2. The cultivation and harvesting of shellfish, and worms for bait;

¢¢» 3. Noncommercial outdoor recreational activities, including hiking, boating, trapping,
hunting, fishing, shellfishing, horseback riding, swimming, skeet and trap shooting, and shooting
or shooting preserves, provided that no structure shall be constructed except as permitted in
subseetion (@) subdivision 1 of this section;

4. Other ouldoor recreational activities, provided they do not impair the natural functions or
alter the natural contour of the wetlands;
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<& The eultivation 5. Grazing, haying, and cuitivating and harvesting ef agricultural, forestry
or horticultural products; grazing and haying:

¢¢> 6. Conservation, repletion and research activities of the Virginia Marine Reseurees
Commission, the Virginia Institute of Marine Science, the Department of Game and Inland
Fisheries and other related eemservation conservation-related agencies;

& 7. The conmstruction or maintenance of aids to navigation which are authorized by
governmental authority;

¢ 8. Emergency deerees of measures decreed by any duly appointed health officer of a
governmental subdivision acting to protect the public health;

¢ 9. The normal maintenance ; and repair of, or addition to , presently existing roads,
highways, railroad beds, or the facilities of any persem; firm; corperation; utility; g ;
eounty; city er toewan abutting on or crossing wetlands, provided that no waterway is altered and
no additional wetlands are covered;

€y 10. Governmental activity er in wetlands owned or leased by the Commonwealth ef
Virginig; or a political subdivision thereof;, and

&> 11. The normal maintenance of map-made manmade drainage ditches, provided that no
additional wetlands are covered and provided further that this paragraph shall net be deemed to
authorize cemstruction of amy drainage ditch; amd . This subdivision does not authorize the
construction of any drainage ditch.

funetions of the wetands; er (i) alier the natural contour of the wetlands:

§ 4. ¢@) A. Any person who desires to use or develop any wetland within this ...... ((_:ounty,
city , or town), other than for these the purpose of conducting the activities specified in § 3
abeve of this ordinance , shall first file an application for a permit directly with the wetlands
board directly or threugh with the Commission.

{b) Ar B. The permit application shall include the following: the name and address of the
applicant; a detailed description of the proposed aetivity and activities; a map, drawn to an
appropriate and uniform scale, showing the area of weHand wetlands directly affected, a@& the
location of the proposed work thereon, imdieating the area of existing and proposed fill and
excavation, espeeially the location, width, depth and length of any proposed channel and the
disposal area, and the location of all existing and proposed structures ; , sewage collection and
treatment facilities, utility installations, roadways, and other related appurtenances or facilities,
including those on adjacent uplands ; asd ; a description of the type of equipment to be used
and the means of equipment access to the activity site; the names and addresses of owners of
record of adjacent land and known claimants of water rights in or adjacent to the wetland of
whom the applicant has notice; an estimate of cost; the primary purpose of the project; any
secondary purposes of the project, including further projects; the public benefit to be derived
from the proposed project; a complete description of measures to be taken during and after the
alteration to reduce detrimental offsite effects; the completion date of the proposed work,
project, or structure ; and such additional materials and documentation as the wetlands board

may deem Beeessary require .

te> C. A nonrefundable processing fee to cover the cost of precessiag the apphieation; shall
accompany each permit application. The fee shall be set by the applicable governing body with
due regard for the services to be rendergd, including the time, skill, and administrator’s expense

involved ; shall accompany each applieation .

§ 5. All applications and , maps , and documents relating therete submitted shall be open for
public inspection at the office designated by the applicable governing body and as stated
specified in the advertisement for public hearing required ia under § 6 of this ordinance .

§ 6. Not later than sixty days after receipt of suek a complete application, the wetlands
board shall hold a public hearing on sueh the application. The applicant, the local governing
body, the Commissioner, the owner of record of any land adjacent to the wetlands in question,
known claimants of water rights in or adjacent to the wetlands in question, the Virginia Institute
of Marine Science, the Department of Game and Inland Fisheries, the Water Control Board, the
Department of Transportation , and any governmental agemeies agency expressing an interest
therein in the application shall be notified by the beard of the hearing . The board sl;all mail
these notices by meil not less than twenty days prior to the date set for the hearing. The

113



wetlands board shall also cause notice of sueh the hearing to be published at least once a week
for two weeks prior to such hearing in the a newspaper having a of general circulation in this
...... (county, city , or towrn). Every suech advertisernent The published notice shall contain a
referenee to specxfy the place or places within the county or munieipality this ...... (counly, city,
or town) where copies of the prepesed application may be examined. The costs of such
publication shall be paid by the applicant.

§ 7. In aeting on any applieation for a permit; the beard shall grant the applicetion upen the
eoncurring faverable A AppmvaI of a permit application shall require the affirmative vote of
three members of a five-member board or four members of a seven-member board.

B. The chairman of the board, or in his absence the acting chairman, may administer oaths
and compel the attendance of witnesses. Any person may appear and be heerd (testify at the
public bearing. Each witness at the hearing may submit a concise writien statement of his
testimony. The board shall make a record of the proceeding, which shall include the application,
any written statements of witnesses, a summary of statements of all witnesses, the findings and
decision of the board, and the rationale for the decision.

C. The board shall make its determination within thirty days frem of the hearing. If the
board fails to act within suek that time, the application shall be deemed approved. Within
foriy-eight hours of its determination, the board shall notify the applicant and the Commissioner
of sueh its determination and ¥ . If the board has net mede fails {0 make a determination
within the thirty-day period , it shall promptly notify the applicant and the Commission that
thirty days have passed and that the application is deemed approved. ¥he terms For purposes of
this section, “act” referenced above shall be the aection of means taking a vote on the
appiication. If the application receives less than four CORCUFFiAg faverable affirmative votes ; fer
from a seven-member board and or less than three coneurring faverable affirmative votes ; for
from a five-member board, this will be a determination te deay the permit shall be denied .

The beard shall transmit a eopy of the permit te the Commissioner: D. If the application
board’s decision is reviewed or appealed, then the board shall transmit the record of its hearing
to the Commissioner. Upon a final determination by the Commission, the record shall be
returned to the board. The record shall be open for public inspection at the same office as was
designated by the applicable governing bedy for the purpeses of under § 5 of this ordinance .

§ 8. The board may require a reasonable bond or letter of credit in an amount and with
surety and conditions satisfactory to it , securing to the Commonwealth compliance with the
conditions and limitations set forth in the permit. The board may, after a hearing as previded
hereir held pursuant to this ordinance , suspend or revoke a permit if the beard finds that the
applicant has failed to comply with any of the conditions or limitations set forth in the permit
or has exceeded the scope of the work as set forth described in the application. The board may,
after a hearing may , suspend a permit if the applicant fails to comply with the terms and
conditions set forth in the application.

§ & In fulfilling its responsibilities under this ordinance, the board shall preserve and
preven! the despoliation and destruction of wetlands within its jurisdiction while accommodating
necessary ecoiomic development consistent with wetlands preservation.

§ 8- @ 10. A In ma.-hag its deeision deciding whether to grant, te grant in modified form
or te deny ep application for a permit , the board shall base is decision on these facters

consider the following :

1 Such matters reised through the 1. The testimony of any person in support of or in
rebuttal opposition to the permit application - ;

2y bmpaet 2. The impact of the proposed development on the public health , safety, and
weummasexpmseébymemaadsmdardsefehapte;uetﬁﬂemgf&eeedeet
V-rfgimad and any guidelines which may have been promulgated thereunder by the Commission: ;
an

3. The proposed development’s conformance with standards prescribed in § 28.2-1308 of the
Code of Virginia and guidelines promulgated pursuant to § 28.2-1301 of the Code of Virginia.

B. The board shall grant the permit if all of the following criteria are met:
1. The anticipated public and private benefit of the proposed activity exceeds the ifs
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anticipated public and private detriment and .

2. The proposed development conforms with the standards prescribed in § 28.2-1308 of the
Code of Virginia and guidelines promulgated pursuant to § 28.2-1301 of the Code of Virginia. that

the

3. The proposed activity wenld does not violate er tend to wvielate the purposes and intent of
this ordinance -or Chapter 2 13 (§ 28.2-1300 et seq.) of Title 62+ 28.2 of the Code of Virginia

meéﬁea&endeagneé%mm&emp&&ef&eae%e&%heabﬂﬂyeﬁ%:::::
teounty; city or town); to provide governmenial services and on the righis of any ether persen
and fe carry out the public pelicy set forth in Chapter 21 of Fitle 621 of the Ceode of Virginia
and in this ordinance: Nothing in this seection shall be construed as affecting the right of any
perses to seek compeasation for any injury in fact incurred by him because of the

C. If the board finds that the anticipated public and private benefit from the propesed
aetivity is exeeeded by the anticipated public and private detriment orF that the propesed aetivity
would vielate the purpeses and intent of Chapter 21 of Tille 621 of the Code of Virginia and of
this ordinanee any of the criteria listed in subsection B of this section are not met , the board
shall deny the permit application with ileave te but allow the applicant to resubmlt the
application in modified form.

§ 18- 11. The permit shall be in writing, signed by the chairman of the board , and
notarized. A copy of the permit shall be transmitted to the Commissioner.

§ #= 12. No permit shall be granted without an expiration date ; amd established by the
board ; in the exercise of its discretion; shall designate an expiration date for of
such work speecified in the permit from the date the beard granted sueh permit: The beard;
however; may; upon proper application therefer, grant extemsiens . Upon proper application, the
board may extend the permit expiration date.

§ 32 13. No permit granted by a wetlands board shall affeet in any way affect the
applicable zoning and land use ordinances of this . . . . . (county, city , or town) or the right of
any pg’rson to seek compensation for any injury in fact incurred by him because of the proposed
activity .

Drafting Note: The second paragraph of existing § 62.1-13.5 has been stricken and its
provisions included in proposed § 28.2-1306. Cross-references have been changed to reflect new
section, chapter and title numbers. Definitions have been changed to reflect the changes made in
proposed § 28.2-1300. The final phrase of § 62.1-13.1 is modified so that it is now a duty of
wetlands boards, and appears as new § 9 of the ordinance. In addition, the form and wording of
the ordinance is modified in an effort to conform the ordinance to current drafting practices.

§ 62313:6: 28.2-1303. Appointment, terms, compensation, etc., of local wetlands boards;
jurisdiction of county wetlands board over wetlands in town.—A. {a and fer apy Every county,
city , or town which has enacted or enacts a wetlands zoning ordinance pursuant to this chapter
3 mefe shall be ereated create a wetlands board, which shall eensist consisting of five or seven
residents of the ceunty; eity or town that jurisdiction appointed by the local governing body ef
the county; city or toewa . All board members’ terms of eoffice shall be for five years eaeh ,
except that the term of at least one of the original appointments shall be made for sueh terms
that the term of one member shall expire each yeer expire during each of the succeeding five
years . The chairman of the board shall notify the local governing body at least thirty days in
advanee of prior fo the expiration of any member's term ef effice; and shall alse promptly
notify the local governing body premptly if any vacancy occurs. Such vaeeneies Vacancies shall
be filled by the local governing body without delay upon receipt of such notice. Appointments to
fill vacancies shall be enly for the unexpired portion of the term. Members may serve
successive terms. A member whose term expires shall continue to serve until his successor is
appointed and qualified. Members of the board shall hold no ether public office in the county or
city except that they may be members of other than membership on the local planning or
zoning commission, directors of seil and water econservation beards; eF the local erosion
commissions commission , er of the local board of zoning appeals , or as director of a soil and
water conservation board A member whose term expires shau continue to serve until his
sueeessor i5 appointed and qaa}meé- When suehk members of these local commissions or boards
are appointed to a local wetlands board, their terms of appointment shall be coterminous with
their membership on&ebealpbamﬂgefzomngeemmseﬂaadwatefeensem
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beards; er leeal erosion commissions er en the lecal beard of zening appeals those boards or
commissjons .

B. Upon a hearing with at least fifteen days’ notice thereof, any board member may be
removed for malfeasance, misfeasance, or nonfeasance in office, or for other just cause, by the
local govemmg body.

B: C. If a town does not enact a wetlands zoning ordinance within one year from the time
the county in which the town is found enmaets a wellands zoning erdinance of ifs enactment by
the surrounding county , application for permits fo use and develop wetlands feund in within the
town shall be made to the county wetlands board.

€ D. Any county, city , or town which appeints creates a local wetlands board pursuant to
this section may compensate the members of the board in accordance with such terms and
conditions as the locality may prescribe.

B: E. Notwithstanding any other provision of this section, the Town of Dumfries in Prince
William County may enact a wetlands zoning ordinance pursuant to the provisions of this

chapter.

Drafting Note: The provisions of new subsection B are taken from existing § 62.1-13.8
(proposed § 28.2-1305). All other changes are revisions in language.

§ 6x113-F 28.2-1304. Officers, meetings, rules, etc., of wetlands boards; records and
reporis.—The board shall annually elect from its membership a chairman and such other
officers as it deems necessary whe shall serve eme-year for terms as such and may Sueceed
themselves of one year . For the conduct of any hearing and the taking of any action, a quorum
shall be not less than three members of a five-member board ; er nor less than four members
07 a seven-member board. The board may make, alter , and rescind rules and forms for its
procedures, provided they are consistent with state lIaw and local ordinances eof the eounty; ity
er towh and general laws of the Commonwealth; including this chapter . The board shall keep a
full public record of its proceedings and shall submit a report of its activities to the local
governing body at least once each year ; anéd a copy of ifs repert to the Commission . The
board shail forward a copy of each report to the Commxszon

Drafting Note: No change in the law. All changes are revisions in language.

§ 623188 28.2-1305. Local governing body to supply meeting space and services for
wetlanés board ; remeval of board member .— The governing bedy of the Every county, city ,
or tewn creating a wetlands board shall supply the board with reasonable meeting space ; fer
the vse of the board and such reasemable necessary secretarial, clerical, legal , and consulting
services as may be needed by the beard . The local govermng body is authonzed to expend the
neeessary public funds necessary to comply with the provisions of this section . Any beard
memser may be removed for malfeasance; misfeasance of Bonfeasance in office; or for other
yuﬁeamby&egevemmgbedywhebapmmtedh&m—aﬂerbemgh&éaﬁerﬂm&ﬁeen

Drafting Note: The last sentence of existing § 62.1-13.8 is being stricken and placed - in
subsection B of proposed § 28.2-1303. The other changes are revisions in language.

Article 3.
Permits and Review.

§ 633149 282-1306 . Permits required for certain activities; issuance of permits by
Commission.— Ne perses A. It shall be unlawful for any person to conduct any activity which
would require a permit under a wetlands zoning ordinance unless he has without such a permit
therefor . Until sueh time as the county, city , or town in which a person proposes to conduct
an activity which would require a permit under 2 wetlands zoning ordinance adopts the wetlands
zoning ordinance , suek the person shall apply for a permit directly to the Commission , except
as provided in subsection B C of § 62-1-13-:6 28.2-1303 . If an applicant desires to use or develop
wetlands owned by the Commonwealth, he shall apply for a permit directly to the Commission ,
and in addition to the application fee required by the wetlands zoning ordinance, he shall pay
sueh those fees and royalties as provided in § 62-1-3 assessed under § 28.2-1206 .

B. Upon notification by any county, city, or town that it has adopted the wetlands zoning

ordinance, the Commission shall immediately forward to that jurisdiction’s wetlands board any
pending permit application over which that board would have had jurisdiction if the ordinance
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had been in effect at the time the application was filed. However, if requested by the applicant,
the application shall remain within the Commission’s jurisdiction.

C. The Commission shall process sueh applieatior permit applications in accordance with the
provisions of the wetlands zoning ordinance and the Commissioner shall sign such permit;
provided; however, that the Commission shall have the authority te may designate one or more
hearing officers who may, in lieu of the Commission, conduct public hearings as required in §
62—1—(%3—5 under § 28.2-1302 , and thereafter report sueh their findings and recommendations to
the Commission.

Drafting Note: The second paragraph of existing § 62.1-13.5 has been stricken and its
provisions. incorporated in this section as a new subsection B. Cross-references have been
changed. All other changes are revisions in language.

§ 623-13:6:2 28.2-1307 . Administrative procedures.—The Commission may, in conjunction with
local wetlands boards and other affected state and federal agencies, develop administrative
procedures to expedite the processing of applications for permits required under this chapter. in
any ease im whieh Whenever an application is received by the Commission for a permit over
which a local board has jurisdiction under a wetlands zoning ordinance, the Commission shall
forward a copy of the application to that board within seven days.

Drafting Note: No change in the law.

623388 28.2-1308 . Standards for use and development of wetlands; utilization of
guidelines.— A. The following standards shall apply to the use and development of wetlands and
shall be considered in the determination of whether appleations any permit required by this
chapter should be granted or denied:

€ 1. Wetlands of primary ecological significance shall not be altered so that the ecological
systems in the wetiands are unreasonably disturbed; and

¢2) 2. Development in Tidewater Virginia, to the maximum extent practical, shall be
concentrated in wetlands of lesser ecological significance, in vegetated wetlands which have been
irreversibly disturbed before July 1, 1972, in nonvegetated wetlands as deseribed herein which
have been irreversibly disturbed prior to January 1, 1983, and in areas of Tidewater Virginia
apart from the outside of wetlands.

¢3) B. The provisions of the guidelines promulgated by the Commission pursuant to §
62:-1-13-4 of this Cede 28.2-1301 shall be considered in applying the feregeing standards listed in
subsection A of this section .

Drafting Note: No change in the law. Crossreferences have been changed and the section
has been reorganized into two subsections.

§ 62:1-13:6:3: Net set eut: 26.2-1309. —Emergency sand grading activities on nonvegetated
wetlands located on the Atlantic Shoreline of Virginia Beach.—Notwithstanding the provisions of
§ 62-31-13:6 28.2-1302 , sand grading activities are permitted on nonvegetated wetlands located on
the Atlantic Shoreline of the City of Virginia Beach if otherwise permitted by law, and if the
city manager has declared an emergency and has issued a permit for this purpose. Such
activities may be conducted without advance notice and hearing, however, the city manager,
upon request and after reasonable notice as to time and place, shall hold a hearing to affirm,
modify, amend, or cancel such emergency permit. “Emergency,” as used in this section, means
a sudden and um‘or&seeable occurrence or condition ; either as to i#s enset or as to Hs extent; of
such disastrous severity or magnitude that governmental action beyond that authorized eor

by existing law is reqmred because governmental inaction for the period required
to amend the law to meet the exigency would work immediate and irrevocable harm upon the
citizens or a portion of the citizenry of the Commonwealth or seme eclearly defined portion oF

portions thereef .

Drafting Note: Because this section does not have statewide application, it previously had not
been set out in the Code.

§ 6211310 28.2-1310 . Commissioner of Marine Reseurces to review all decisions of wetlands
boards.—The Commissioner shall review all decisions of the wetlands beard and netify the
mwmmmammmmmmwmmboam
and request the Commission to review a decision only when he believes the board failed to
fulfill its responsibilities under the wetlands zoning ordinance .
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Drafting Note: The new language reflects the practice of the Commissioner under c{lrrent
law (§ 62.1-13.11).

§ 6213811 28.2-1311 . When Commission to review decision of wetlands board.— A. The
Commission shall review a decision of a wetlands board made under a wetlands zoning

erdinance when any of the following events occur :

& L An appeal is taken from sueh the decision by the applicant fer a permit or by the
county, city , or town where the wetlands are located ; eF .

> 2. The Commissioner requests such the review. The Gemmissioner shall request sueh
review enly when he reasonably believes that the poliey and standards of this ebapter have net
been adeguately achieved or that any guidelines which mey have been promulgated by the
Commission have net been reasonably accommedated: In order to make sueh a the request, the
Commissioner st shall notify the board and the , applicant , and the county, city , or town
where the wetlands are located within ten days of reeelpt of netiee te the Ge!mms&enef of the
deeision of the beard receiving notice of the board’s decision .

3> 3. Twenty-five or more freeholders of property within the county, city , or town in which
the proposed project is located sign and submit a petition to the Comxmssnon provided; sueh
reguesting the review. The petition must include a statement of partieulars set&ag forth shall
indicate those specific instances wherein where the petitioners de allege that the board did fail
to folew the peliey; standards er guidelines of this ehepter failed to fulfill its responsibilities
under the wetlands zoning ordinance .

4) Where not otherwise provided; the feregeing B. All requests for review or appeal shall
be macde within ten days frem of the date of initial determination by the beard; and provided
that the the board’s decision. The Commission shall hear and decide sueh the review or appeal
within forty-five days after netice of sueh of receiving the request for review or notice of appeal
is reecived a . A continuance may be granted by the Commission on a motion of the applicant
er , the freeholders as specified in subdivision (3) subsection A of this section , or the county,
c1ty or town where the wetlands are located.

Drafting Note: The second sentence of subdivision 2 of subsection A has been stricken. It
now appears, in modified form, in proposed § 28.2-1310. Existing language referring to the policy
of this chapter has been stricken and replaced with language which reierences wetlands boards’
responsibilities. All other changes are revisions in language.

§ s21-1312 28.2-1312 . Procedure for review ; notice of decision .— ¢ A. The
Commissioner shall cause notice of the review or appeal to be given to the board, te the
applicont, t9 the county, city, or town where the wetlands are located, and where applicable, to

wetlands

the frecholders specified in § 621331 3 and to the eounbty; city or town where the
are ecated § 28.2-1311 .

> B. The Commission shall hear the appeal or conduct the review on the record
transmitted by the board to the Commissioner and suekh . The Commission may take such
additional evidence as may be necessary to resolve any controversy as to the correctness of the
record. And the The Commission, in its discretion, may also receive such other evidence as the

ends of justice require.

C. The Commission shall notify the parties of its decision within forty-eight hours of the
appeal or review hearing.

Drafting Note: Subsection C incorporates the provisions of existing § 62.1-13.14, which is
being stricken. The other changes revise language or conform this section to current drafting

practices.

§ 6231314 Netice of Commissior's decision—TFhe Commission shall netify the parties of its
determnnation within forty-eight heurs after the appeal oF review

Drafting Note: This section is being stricken and its provision included in subsection C of
proposed § 28.2-1312.

§ 6231333 28.2-1313 . When Commission to modify, remand , or reverse decision of
wetlands board.—The Commission shall modify, remand , or reverse the decision of the wetlands

board if :
€& 1. ¥ the deeision of the The wetlands board will pet adeguately achieve the peliey and
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Mﬁmmﬂmmmmmmmehmm
been promulgated by the Commission hereunder , in reaching its decision, failed to fulfill its
responsibilities under the wetlands zoning ordinance ; or

&) I the 2. The substantial rights of the appellant or the applicant have been prejudiced
because the findings, conclusions , or decisions are of the board are:

€&y a. In violation of constitutional provisions; er

@) b. In excess of statutory authority or jurisdiction of the wetlands board; er
) ¢. Made upon uniawful procedure; eF

&> d. Affected by other error of law; er

¢e> e. Unsupported by the evidence on the record considered as a whole; or
€5 f. Arbitrary, capricious, or an abuse of discretion.

Drafting Note: The format of existing § 62.1-13.13 has been altered to conform it to current
drafting practices. The stricken language in subdivision 1 is being replaced with language which
does not refer to the policy of this chapter.

§ 621318141 28.2-1314 . Time for issuance of permit—No permit shall be issued until the
time period within which a request for review or an appeal to the Commission may be made
has expired ; and; if any such request . If a request for review er appeal is made or an appeal
is noted , no activity for which swek the permit is required shall be commenced until the
Commission has notified the parties of its determination.

Drafting Note: No change in the law. The changes are revisions in language.

§ 6211315 28.2-1315 . Judicial review.— ) An appeal from any Commission decision of the
Commission econeerning an application for a permit granted or denied direelly by the
Commission; granting or denying a permil or from any deecisien of the Commission decision on
the review of or appeal from a board decision of the beard may be taken by the applicant, any
of the freeholders as set forth in ¢ 6231811 (3) specified in subsection A of § 28.2-1311 , or by
the county, city , or town where the wetlands are located as previded in subsection (2) of this
seetion . &) Jud1c1al review shall be in accordance with pursuant to the provisions of the
Admlmstratwe Process Act (§ 9-6.14:1 et seq.).

Drafting Note: No change in the law. A cross-reference has been changed and the language
has been revised. The entire section now appears in one paragraph.

Article 4.
Enforcement and Penalties.

§ 621-13:16- 28.2-1316. Investigations and prosecutions.—The Commission shal have the
autherity te may investigate all projects , whether proposed or ongoing , which alter wetlands.
The Commission shalli have the pewer te may prosecute all violations of any order, rule, or
regulation of the Commission or of a wetlands board, or violation of any provision of this
chapter. Wetlands boards shalt have the autherty te may investigate all projects , whether
proposed or ongoing , which alter wetlands located within the city; town or eounty mbhsbmg
sueh wetlands beard theu' jurisdiction . Wetlands boards shall have the pewer to may prosecute
all violations of ary erder ef sueh beafds— er their orders and any violation ef any previsien of
the wetlands zoning ordinance ceatained in § 62-1-13-8 under which they were established .

Drafting Note: No change in the law. All changes are revisions in language.

§ 6113161 28.2-1317. Reporting; site imspections and netice to comply; Cemmission of
wellands beard to issue stop work order ofF restoration erder Monilforing, inspections, compliance,
and restoration .—A. With respeet to permiis reguired pursuant to this chapter; Chapter 1 &
6211 et seq) or Chapter 22 (§ 62-1-13:21 et seq) of this title; the The Commissioner or Beard
Chairman board chairman may require eof the persen responsible for carrying out the provisiens
of the permit such a permiftee to implement monitoring and reperts as they may reporting
procedures they believe are reasonably deem necessary fo ensure compliance with the provisions
of the permit and this chapter . With fespea to anay Fepeﬁeé activity pet autherized by the
aforementioned chapters or with respect to the wolahen any permit issued pursuant therete;
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they may direct

B. The Comimissioner or board chairman may require such on-site inspections as are deemed
he believes are reasonably necessary to determine whether the measures required by the permit
are being properly performed, or whether the provisions of the aferementioned chapters this
chapter are being violated. Prior to conducting sueh mspeebens any inspection , the
Commissioner or board chairman shall provide notice shall be previded to the resident owner,
occupier , or operator : Such resident ewner; eeeupaef or eperator , who shall be given an
opportunity to accompany the site inspector. If it is determined that there is a failure to comply
with the permit, the Commissioner or Beard Chairmar board chairman shall serve notice upon
the perser whe is respeasible for earrying eut the provisiens of the permit permittee at the
address specified by him in his permit application or by delivery at the site of the permitted
activities to the person supervising such those activities and designated in the permit to receive
suehk the notice. Suek The notice shall set forth describe the measures needed for compliance
and the time within which sueh these measures shall be completed. Upen failure Failure of sueh
the person to comply within the specmed period ; he may be deemed to be in is a violation of
this section and #pen cenviction shall besub}eettemepeaaihﬁpﬂmdedmtmsehapte;

B- C. Upon receipt of a sworn complaint of a substantial violation of this chapter ; Chapter %
& 62311 et seq or Chapter 22 (¢ 6211321 et seqH) of this tile from the designated
enforcement officer, the Commissioner or Beard Chairman board chairman may, in conjunction
with or subsequent to a notice to comply as specified in subsection A B of this section, issue an
order requiring all or part of the activities on the site to be stopped until the specified
corrective measures have been taken. In the case of an activity not authorized by the
aferementioned echapters under this chapter or where the alleged permit noncompliance is
causing, or is in imminent danger of causing, significant harm to the subagqueeus bettoms;
wntlat:ds oF the coastal primary sand dunes protected by the aferementioned chapters this
chapter , such an the order may be issued without regard to whether the person has been
issued a notice to comply as speeified in pursvant to subsection A B of this section. Otherwise,
suek an the order may be issued only after the permittee has failed to comply with suek a the
notice to comply. The order shall be served in the same manner as a notice to comply, and
shall remain in effect for a period of seven days from the date of service pending application
by the enforcing authority, permit helder or the permitiee, resident owner, occupier , or
operator for appropriate relief to the circuit court of the jurisdiction wherein where the violation
was alleged to have occurred. Upon completion of corrective action, the order shall immediately
be lifted. Nothing in this section shall prevent the Commissioner or Beard Chairman board
chairman from taking any other action specified in § 62-13336 28.2-1316 .

€ D . Upon receipt of a sworn complaint of a substantial violation of this chapter ; Chapter
1 & 6311 et seq) or Chapter 22 & 6211321 et seq) of this tile from a designated
enforcement officer, the Commissiorn or a wetlands board may order that the affected site be
restored to predevelopment conditions if the Commission or board deems finds that restoration is
necessary to recover lost resources or to prevent further damage to resources. Sueh an The
crder shall specify the restoration necessary and establish a reasonable time for its completion.
Sueh erders The order shall be issued only after a hearing with at least thirty days ' notice to
tke affected person of the hearing’s time, place , and purpose thereef , and they shall become
effective immediately upon issuance by the Commission or board. The Commission or board
shall require sueh any scientific monitoring plans as it deems plan they believe necessary . to
ensure that sueh projeets result in the successful reestablishment of wetlands ; subagqueeus
bettes or eoastal primery sand dunes protected by the aferementioned ehapters this chapter
and may require that a prepaid contract acceptable to the Commission or board be in effect for
the purpeses purpose of carrying out the scientific monitoring plan. In additien; the The
Commission or board may also require a reasonable bond or letiter of credit in an amount and
with surety and conditions satisfactory to it securing to the Commonwealth compliance with the
conditions set forth in the restoration order. The appropriate court, upon petition by the
Commission or board, shall have autherity te may enforce any such restoration order by
injunction, mandamus , or other appropriate remedy. Failure to complete the required
resto:atlon shall censtitute is a violation of this chapter.

P: E. The duties of the Commissioner or the Beard Chairman prescribed in board chairman
under this section may be delegated to their respective designees; however, such respeetive these
designees shall not be these persens whe are alse designated as enforcement officers.

Drafting Note: Existing § 62.1-13.16:1 applies to subaqueous beds, wetlands, and coastal
primary sand dunes. Because proposed Chapter 13 relates only to wetlands, all references to
subaqueous beds and coastal primary sand dunes have been deleted. Existing § 62.1-13.16:1, in its
modified form, also appears in proposed §§ 28.2-1212 and 28.2-1417. While this change results in
some duplication, it will be more convenient and less confusing for users of the Code. All other
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changes are revisions in language.

§ 6231-13-18: 28.2-1318. VHelation of erders; rules and regulations Violations; penalty .—Any
person who knowingly, intentionally, or negligently er centinualy violates any order, rule , or
regulation of the Commission or of a wetlands board established pursuant to this chapter e
vielates , any provision of this chapter or of a wetlands zoning ordinance enacted pursuant to
this chapter , or any provision of a permit granted by a wetlands beard er the Commission
pursuant to this chapter shall be is guilty of a Class 1 misdemeanor. Following a conviction,
every day the violation continues shall be deemed is a separate offense.

Drafting Note: No change in the law. All changes are revisions in language.

§ 62113181 28.2-1319. Injunctions.— In additien to and netwithstending the provisiens of §
62:1-13-18; uper Upon the petition of the Commission or a wetlands board to the circuit court of
record having jurisdiction in the ity or county or city wherein where any act is done or is
threatened te be deme which is unlawful under the previsions of this chapter, the court may
enjoin sueh the unlawful act and may order the persen so acting unlawfully defendant to take
such any steps as are necessary to restore, protect , and preserve the wetlands involved. This
remedy shall be exclusive of and in addition to any criminal penalty which may be imposed
under § 28.2-1318.

Drafting Note: No change in the law. All changes are revisions in language.

§ 623-13-18:2: 28.2-1320. Penalties.—A. Without limiting the remedies which may be obtained
in under this chapter, any person who violates any provision of this chapter or who violates or
fails, neglects , or refuses to obey any Commission or wetlands board notice, order, rule,
regulation , or permit condition authorized by this chapter shall, upon such finding by an
appropriate circuit court, be assessed a civil penalty not to exceed $25,000 for each day of
violation. Such civil penalties may, at the discretion of the court assessing them, be directed to
be paid into the treasury of the county, city, or town in which the violation occurred for the
purpose of abating environmental damage to ; or the restoration of restoring wetlands therein, in
such a manner as the court may, by order, direct, except that where the violator is the county,
city, or town itself, or ils agent, the court shall direct the penalty to be paid into the state
treasury.

B. Without limiting the remedies which may be obtained in under this chapter, and with the
consent of any person who has violated any provision of this chapter or who has violated or
failed, neglected , or refused to obey any Commission or wetlands board order, rule, regulation,
or permit condition authorized by this chapter, the Commission or wetlands board may provide,
in an order issued by the Commission or wetlands board against such person, for the one-time
payment of civil charges for each violation in specific sums, not to exceed $10,000 for each
violation. Civil charges shall be in lieu of any appropriate civil penalty which could be imposed
under subsection A of this section. Civil charges may be in addition to the cost of any
restoration ordered by the Commission or a wetlands board.

Drafting Note: No change in the law.
CHAPTER I4. ‘
COASTAL PRIMARY SAND DUNES AND BEACHES.

CHAPTER DRAFTING NOTE: This chapter is divided into four articles in a format identical
to that utilized in Chapter 13. The first article again contains general provisions, including
definitions and duties of the Marine Resources Commission. The section which specified the
standards for use or development of coastal primary sand dunes and beaches had been moved
to the article dealing with permits and review procedures. The second article contains the model
ordinance. The form and wording of the ordinance have been modified to conform with current
drafting practices. The policy language regarding the requirement to preserve the coastal
primary sand dunes and beaches while accommodating necessary economic development is set
forth as a duty of the local wetlands board. Section 4 in the model ordinance has been
expanded to clearly set out the specific information required in permit applications submitted in
accordance with this chapter. Existing § 62.1-13.27 provided the Board, by reference, with the
same administrative, appellate and enforcement authorities that had already been granted under
the wetlands ordinance. The cross-referencing between chapters caused considerable confusion.
As a result, the relevant provisions have been set out as new sections which have been tailored
to coastal primary sand dunes and beaches. The duplication is more than offset by the clarity
and ease of use which should result. The third article sets forth permit requirements and the
public interest review procedures to be used by the Marine Resources Commission and local
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wetlands boards. While there are a number of new sections, they are patterned after comparable
sections in the wetlands ordinance as provided by § 62.1-13.27, which is being deleted. The
fourth article sets out enforcement procedures and penalty provisions. As before, while there are
a number of new sections in this article there is no change in the law. The sections merely
reflect authorities and responsibilities already provided by § 62.1-13.27. They are set out here for
clarity and to minimize the necessity for the user to go back and forth between chapters.

Article 1.
General Provisions.

§ 6211322 28.2-1400 Definitions.— ¥eor the purpeses of A. As used in this chapter, the
3 words shall bave the meanings respeectively aseribed te them unless the context
requires a different meaning :

“Beach” means ¢ the shoreline zone comprised of unconsolidated sandy material upon
which there is a mutual interaction of the forces of erosion, sediment transport and deposition
that extends from the low water line landward to where there is a marked change in either
maierial composition or physiographic form such as a dune, bluff , or marsh, or &b where no
such change can be identified, to the line of woody vegetation (usually the effective limit of
stormwaves), or the nearest impermeable man-made manmade structure, such as a bulkhead,
revetment , or paved road.

“County or city” means the governing body of sueh the county or city.

“Coastal primary sand dune” or “dune” means a mound of unconsolidated sandy soil which
is contiguous to mean high water, whose landward and lateral limits are marked by a change in
grade from ten percent or greater to less than ten percent, and upon any part ef which is
growmgase%&uiy%%e;grewsthemnsubsequeﬁ&heret&mymermefeofme
following species : American beach grass (Ammophilla breviligulata); beach heather (Hudsonia
tometosa); dune bean (Strophostylis umbellata var; paludigena spp. ); dusty miller (Artemisia
stelleriana); saltmeadow hay (Spartina patens); seabeach sandwort (Arenaria peploides); sea oats
(Uniola paniculata); sea rocket (Cakile edentula); seaside goldenrod (Solidago sempervirens); and
short dune grass (Panicum ararum). For purposes of this chapter, “coastal primary sand dune”
or “dun2” shall not include any mound of sand, sandy soil , or dredge seit which has bees spoil
deposited by mar any person for the purpose of the temporary storage eof sueh material for

later #se .

“Coastal primary sand dune zoning ordinance” means that the ordinance set forth in '§
6211826 28.2-1403 .

“Governmental activity” means any er all of the services provided by the Commonwealth or
a county or city to its citizens for the purpose of maintaining public facilities and shall inciude ,
including but not be limited to , such services as constructing, repairing and maintaining roads ;
; providing street lights and sewage facilities ; ; supplying and treating water ; street lights ; and
constructing public buildings.

“Wetlands board” or “board” means the board created pursuant to § 28.2-1303.

B. Although separately defined in subsection A of this section, the terms “coastal primary
sand dune,” “dune,” and “beach,” when used in this chapter, shall be interchangeable.

Drafting Note: The definitions of “Commission” and “Commissioner” are stricken because
these terms are defined in the title-wide definition section (§ 28.2-100). Unnecessary language
has been removed from the definition of “coastal primary sand dune,” and the word *soil” has
been changed to “spoil” to correct a typographical error. A new subsection B is being added
which indicates that the terms ‘coastal primary sand dune,” “dune,” and “beach” are
interchangeable. This subsection is a modified version of subsection B of existing § 62.1-13.21.

§ 6211331 Legislative declaration; sand dunes ohd beaches protected—A: The
Mﬁ%%mmmﬁmmmmm
their unique physiographic features which; in their natural state; serve as pretective barriers
from the effects of flooding and erosien caused by ceastal sterms; thereby protecting life and
property; that such dunes provide am essential source of natural sand replepishment for beaches
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abd an impeortant patural habitat for ceastal fauna; and are important to the overall scenic and
recreational attraetiveness of Virginia's coastal area:

inapprepriate development on ceastal primary sand dunes and beaches ean destroy
Wmmmmmmmmeﬁ_mmmm

which replenish the sand supply of beaches: Such aiterations to ceastal primary sand dunes and
beaches may lead to increased shoreline erosion; coastal floeding; damage to fixed struetures
Aear the shere; less of public and private open space; less of wildlife hebitat and increased
expenditure of public funds:

Therefore; in order to reasenably pretect the public inierest; promote public health; safety;
mmm&mwmm?pmmmmmm

nmmammmwm&emﬁmmmm
and beaches: Whenever ceoastal primaery sapd dumes are referred te in this chapter suech
referepees shall alse include beaches: '

Drafting Note: This section is being stricken and most of the language has been included
either as a duty of the Commission in proposed § 28.2-1401, or as a duty of wetlands boards
under proposed § 28.2-1403. The provisions of subsection B of existing § 62.1-13.21 have been
reworded and included as a new subsection B of proposed § 28.2-1400.

€ 623-14-24- Guidelines—Ip order to implement the poliey set forth in § 62113:21 and teo
assist eities and counties in the repgulatiop of ceastal primary sand dunes; the Commissien shall;
with adviee and assistance from the Virginia Institute of Marine Science; promuigate pguidelines
which set forth the ceonsequences of the use of these dunes: In developing these guidelines; the
Commission shall consult with any affected state governmental ageney-

Drafting Note: This section is being stricken and its provisions included as powers and duties
of the Commission under proposed § 28.2-1401.

§ 28.2-1401. Powers and duties of Commission.—A. The Commission may receive gifts, grants,
bequests, and devises of coastal primary sand dunes, beaches, and money which shall be held
for the uses prescribed by the donor, grantor, or testator and in accordance with the provisions
of this chapter.

B. The Commission shall preserve and protect coastal primary sand dunes and beaches and
prevenl their despoliation and destruction. Whenever practical, the Commission shall
accommodate necessary economic development in a manner consistent with the protection of
these features. The Commission shall manage any coastal primary sand dunes and beaches it
receives so as to maximize their ecological value.

C. In order to perform its duties under this section and to assist counties and cities in
regulating coastal primary sand dunes and beaches, the Commission shali, with the advice and
assistance of the Virginia Institute of Marine Science, promulgate guidelines which describe the
consequences of use of these dunes and beaches.

D. In developing guidelines or regulations under this chapter, the Commission shall consuit
with all affected state agencies. Consistent with other legal rights, consideration shall be given to
the importance of coastal primary sand dunes with their unique physiographic features which, in
their natural state, serve as protective barriers from the effects of flooding and erosion caused
by coastal storms, thereby protecting life and property; provide an essential source of natural
sand replenishment for beaches and an important natural habitat for coastal fauna; and enhance
the scenic and recreational aftractiveness of Virginia’s coastal area.

Drafting Note: This section combines those provisions of existing §§ 62.1-13.17, 62.1-13.21, and
62.1-13.24 which prescribe the Commission’s powers and duties under the Coastal Primary Sand
Dune Protection Act. Subsection A and the final sentence of subsection B contain the provisions
of existing § 62.1-13.17. The first two sentences of subsection B were taken from the policy
language of existing § 62.1-13.21 and rewritten as a duty of the Commission. Subsection C
contains the provisions of existing § 62.1-13.24. Subsection D is taken from existing § 62.1-13.21
and the last sentence of existing § 62.1-13.24.
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§ 6211328 28.2-1402. (Repealed effective July 1; 1883y Exemptions.—A. Nothing in this
chapter shall affect any project or development (i) for which a valid building permit or final
site plan approval has beep was issued prior to July 1, 1980; er (ii) which, if no building permit
is required for such project , including a locally approved mining operation, has been etherwise
was commenced prior to July 1, 1980, and certified as exempt by the Commission or appropriate
wetlands board; or (iii) which was approved by the governing body of any county or city
pursuant to any local ordinance whose principal purpose is te was the review of development in
coastal primary sand dunes prior to July 1, 1980. Nothing in this section shall be deemed to
exelude excludes from regulation any activity which expands or enlarges upes a project already
in existence or under construction.

B. The Virginia Beach Wetlands Board shall make an ongoing determination in the
Sandbridge Beach subdivision of the area bounded on the north by Dam Neck Naval Base, on
the west by Sandfiddier Road, and on the south by White Cap Lane, to determine which
structures or properties are in clear and imminent danger from erosion and storm damage due
to severe wave action or storm surge. The owners of structures or properties so defined shall
not be prohibited from erecting and maintaining protective bulkheads or other equivalent
structural improvements of a type, size , and configuration approved by the Virginia Beach
Wetlands Board. The Virginia Beach Wetlands Board shall not impose arbitrary or unreasonabie
conditions upon its approval of any such bulkhead or other structural improvement but shall
maintain a continuing responsibility to ensure that each bulkhead or structural improvement
coastructed under the authority of this section is maintained in a condition which is safe,
struciurally sound, and otherwise in conformity with the reasonable conditions imposed by the
Virginia Beach Wetlands Board. At the time the application is submitted, the applicant shall
consent in writing to any subsequent construction which may occur whereby an adjacent
property owner desires to tie in a bulkhead at no additional cost with that bulkhead proposed by
the applicant. Such consent shall be considered a waiver of property line defenses relating to the
bulkhead line.

C. This section shall expire on July 1, 1993. _
Drafting Note: No change in the law. The provisions of this section expire on July 1, 1993.
Article 2.
Coastal Primary Sand Dune Ordinance and Boards.

§ 6211325 28.2-1403. Certain counties and cities authorized to adopt coastal primary sand
dune ordinance.—Any of the following counties or cities which adopt a wetlands zoning
ordinance pursuant to § 623136 28.2-1302 may adopt the erdinance ceniained hereir coastal
primary sand dune zoning ordinance which is set out in this section : the Counties of Accomack,
Lancaster, Mathews, Northampton and Northumberland and the Cities of Hampton, Norfolk, and
Virginia Beach. In the event that a locality has not adopted a wetlands zoning ordinance
pursuant to Chapter 23 § 621-13:} et seq) of Fitle 624 13 (§ 28.2-1300 et seq.) or repeals it if
already adopted , such locality may adopt or continue to administer the ordinance contained
herein : however; such loeality shall appeint provided the locality appoints a wetlands board
following the procedure specified in § 62-1-13:6 28.2-1303 . Any county or city which has adopted
the Coastal Primary Sand Dune Zoning Ordinance prior to July October 1, 1888 1992 , shali
amend sueh the ordinance to conform it to the ordinance contained herein by Deeember
October 1, 1988 1992 . The following ordinance is the only coastal primary sand dune zoning
ordinance under which any board shall operate after October 1, 1952.

Coastal Primary Sand Dune Zoning Ordinance

§ 1. The governing body of ... , acting pursuant to Chapter 22 § 62-1-18:21 et seq) I4 (§
28.2-1400 et seq.) of Title 62+ 28.2 of the Code of Virginia, fer the purpeses of illing the
peliey and standards set forth in sueh chapter; adopts this ordinance regulating the use and
development of coastal primary sand dunes. Whenever coastal primary sand dunes are referred
to in this ordinance, such references shall also include beaches.

§ 2. Definitions: For the purpese of As used in this ordinance , unless the context requires a
different meaning :

“Beach” means ) the shoreline zone comprised of unconsolidated sandy material upon
which there is a mutual interaction of the forces of erosion, sediment transport and deposition
that extends from the low water line landward to where there is a marked change in either
material composition or physiographic form such as a dune, bluff , or marsh, or (i)} where no
such change can be identified, to the line of woody vegetation (usually the effective limit of
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stormwaves), or the nearest impermeable man-meade manmade structure, such as a bulkhead,
revetment , or paved road.

“Coastal primary sand dune” hereinafter referred te as or “dune ;’shall mean means a
mound of unconsolidated sandy soil which is contiguous to mean high water, whose landward
and lateral limits are marked by a change in grade from ten percent or greater to less than ten
percent, and upon amy part of which is growing en July 1, 1980; or grews thereon subsequent
therete; any eme or meore of the following species : American beach grass (Ammophilla
breviligulata); beach heather (Hudsonia tometosa); dune bean (Strophostylis umbellata wvar;
paludigena spp. ); dusty miller (Artemisia stelleriana); saltmeadow hay (Spartina patens);

seabeach sandwort (Arenaria peploides); sea oats (Uniola paniculata); sea rocket (Cakile
edentula); seaside goldenrod (Solidago sempervirens); and short dune grass (Panicum ararum).
For purposes of this ordinance, “coastal primary sand dune” shall not include any mound of
sand, sandy soil , or dredge seit which has beem spoil deposited by man any person for the
purpose of the temporary storage ef such material for later use .

“Commission” shall mean means the Virginia Marine Resources Commission.

“Commissioner” shell meas means the Commissioner of the Virginia Marine Resources
Commission.
“County or city” shall mean means the governing body of suek the county or city.

“Governmental activity” shall mean means any e all of the services provided by the
Commonwealth or a county or city to its citizens for the purpose of maintaining public facilities
and shall include but met be , including but not limited to , such services as constructing,
repairing , and maintaining roads ; ; providing street lights and sewage facilities ; ; supplying
and treating water ; street lights ; and constructing public buildings.

“Wetlands board” or “board” means the board created as previded for in § 621136
pursuant to § 28.2-1303 of the Code of Virginia.

§ 3. The following uses of and activities es in dunes are permitted authorized if otherwise
permitted by law:

A: 1. The construction and maintenance of noncommercial walkways which do not alter the
contour of the coastal primary sand dune;

B: 2. The construction and maintenance of observation platforms which are not an integral
part of any dwelling and which do not alter the contour of the coastal primary sand dune;

€: 3. The planting of beach grasses or other vegetation for the purpose of stabilizing coastal
primary sand dunes;

P: 4. The placement of sand fences or other material on or adjacent to coastal primary sand
dunes for the purpose of stabilizing such features, except that this provision shall not be
interpreted to authorize the placement of any material which presents a public health or safety

hazard;

E: 5. Sand replenishment activities of any private or public concern , provided no sand shall
be removed from any coastal primary sand dune unless authorized by lawful permit;

¥: 6. The normal maintenance of any groin, jetty, riprap, bulkhead , or other structure
designed to control beach erosion which may abut a coastal primary sand dune;

G: 7. The normal maintenance or repair of presently existing roads, highways, railroad beds
, and facilities of the United States, this Commonwealth ; or any of its counties or cities, or

these of any person ; firm; corporation; of utility , provided no coastal primary sand dunes are
altered;

H- 8. Outdoor recreational activities, provided that suek the activities do not alter the natural
contour of the coastal primary sand dune or destroy its the vegetation growing thereon ;

E 9. The conservation and research activities of the Virginia Marine Resoureces Commission,
Virginia Institute of Marine Science, Department of Game and Inland Fisheries , and other
related eonservatiop conservation-related agencies;

¥ 10. The construction and maintenance of aids to navigation which are authorized by
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governmental authority;

K: 11. Activities pursuant to any emergency declaration by the governing body of any local
government or the Governor of the Commonwealth or any public health officer for the purposes
of protecting the public health er and safety; and

E: 12. Governmental activity em in coastal primary sand dunes owned or leased by the
Commonwealth ef Virginia or a political subdivision thereof.

§ 4. A. Any person who desires to use or alter any coastal primary sand dune within this
....... (county or city), other than for these the purpose of conducting the activities specified in §
3 herein of this ordinance , shall first file an application directly with the wetlands board im
aceordenee With § 4 of § 62-1-13.5 of the Code of Virginia or with the Commission .

B. The permit application shall include the following: the name and address of the applicant;
a detailed description of the proposed aclivities and a map, drawn to an appropriate and
uniform scale, showing the area of dunes directly affected, the location of the proposed work
thereon, the area of any proposed fill and excavation, the location, width, depth and length of
any disposal area, and the location of all existing and proposed structures, sewage collection and
treatment facilities, utility installations, roadways, and other related appurtenances or facilities,
including those on adjacent uplands; a description of the type of equipment to be used and the
means of equipment access to the activity site; the names and addresses of owners of record of
adjacent land; an estimate of cost; the primary purpose of the project; any secondary purposes
of the project, including further projects; the public benefit to be derived from the proposed
project, a complete description of measures to be taken during and after the alteration to reduce
detrimental offsite effects; the completion date of the proposed work, project, or structure; and
such additional materials and documentation as the wetlands board may require. The wetlands
beard may establish a processing fee in accordance with § 4 of § 62.1-13:5 of the Code of
Virginia- No person shall be required to file two separate applications for permits if the projeet
to be undertaken would require that a permit be filed in accordance with § 6231135 as well as
this ordinance- Under sueh circumstances the fee accompanying the application required by §
62:1-13-6 shall alse be the fee for the purpese of this ordinanee:

C. A nonrefundable processing fee shall accompany each permit application. The fee shall be
set by the applicable governing body with due regard for the services to be rendered, including
the time, skill and administrator’s expense. No person shall be required to file two separate
applications for permits if the proposed project will require permits under this ordinance and
Chapter 13 (§ 28.2-1300 et seq.) of Title 28.2 of the Code of Virginia. Under those circumstances,
the fee shall be established pursuant to this ordinance.

§ 5. All applications and , maps , and documents relating therete submitted shall be open for
public inspection at the office of the recording officer of this ...... (county or city).

§ 6. Not later than sixty days afier receipt of sueh a complete application, the wetlands
board shall hold a public hearing on sueh the application. The applicant, the local governing
body, the Commissioner, the owner of record of any land adjacent to the coastal primary sand
dunes in question, knewn claimants of water righis in or adjacent to the coastal primary sapd
dunes in questier , the Virginia Institute of Marine Science, the Department of Game and Inland
Fisheries, the State Water Control Board, the Department of Transportation , and any
governmental ageneies agency expressing an interest therein in the application shall be notified
by the beard of the hearing by mail . The Board shall mail these notices not less than twenty
days prior to the date set for the hearing. The wetlands board shall also cause notice of sueh
the hearing to be published at least once a week for two weeks prior to such hearing in the a
newspaper haviRg a of general circulation in this ... (county or city). The costs of suech
publication shall be paid by the applicant.

§ 7. In acting on any opplication for a permit; the beard shall grant the application upen the
3 A. Approval of a permit application shall require the affirmative vote of three
mambers of a five-member board or four members of a seven-member board.

B. The chairman of the board, or in his absence the acting chairman, may administer oaths
and compel the attendance of witnesses. Any person may appear and be heard at the public
hearing. Each witness at the hearing may submit a concise written statement of his testimony.
The board shall make a record of the proceeding, which shall include the application, any
written statements of witnesses, a summary of statements of all witnesses, the findings and
decision of the board, and the rationale for the decision.

C. The board shall make its determination within thirty days frem of the hearing. If the
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board fails to act within sueh that time, the application shall be deemed approved. Within
forty-eight hours of its determination, the board shall notify the applicant and the Commissioner
of sueh its determination and if . If the board has net made fails to make a determination
within the thirty-day period , it shall promptly notify the applicant and the Commission that
thirty days has passed and that the application is deemed approved.

The beard shall transmit a copy of the permit to the Commissioner D. If the applicatien
board’s decision_is reviewed or appealed, thes the board shall transmit the record of its hearing
to the Commissioner. Upon a final determination by the Commission, the record shall be
returned to the board. The record shall be open for public inspection at the office of the
recording officer of this § ....... (county or city).

§ 8. The board may require a reasonable bond or letter of credit in an amount and with
surety and conditions satisfactory to it , securing to the Commonwealth compliance with the
conditions and limitations set forth in the permit. The board may, after a hearing es
herein held pursuant to this ordinance , suspend or revoke a permit if the board finds that the
applicant has failed to comply with any of the conditions or limitations set forth in the permit
or has exceeded the scope of the work as set forth described in the application. The board may,
after a hearing may , suspend a permit if the applicant fails to compiy with the terms and
conditions set forth in the application.

§ 9. In fulfilling its responsibilities under this ordinance, the board shall preserve and protect
coastal primary sand dunes and beaches and prevent their despoliation and destruction.
However, whenever practical, the board shall accommodate necessary economic development in
a manner consistent with the protection of these features.

§ 8 10 . A. In making Hs deeisior deciding whether to grant, te grant in modified form, or
te deny an application for a permit, the board shall base its deecisior om consider the follovnng
faetors :

1. Sueh matters raised through the The testimony of any person in support of or in rebuttal
opposition to the permit application - ;

2. lmpaet The impact of the proposed development on the public health , safety, and welfare
asenpresseébyt.hepekeyaadstaadafds mm&%a%smma&e
Code of Virginia and any guidelines whick may have been promulgated thereunder by the

3. The proposed development’s conformance with standards prescribed in § 28.2-1408 of the
Code of Virginia and guidelines promulgated pursuant to § 28.2-1401 of the Code of Virginia.

B. ¥ the board; in applying the standards abeve; finds that the The board shall grant the
permit if all of the following criteria are met:

1. The anticipated public and private benefit of the proposed activity exceeds the its
anticipated public and private detriment and that the .

2. The proposed development conforms with the standards prescribed in § 28.2-1408 of the
Code of Virginia and guidelines promulgated pursuant to § 28.2-1401 of the Code of Virginia.

3. The proposed activity weuld does not violate the purposes and intent of this ordinance or
Chapter 22 14 (§ 28.2-1400 et seq.) of Title 623 28.2 of the Code of Virginia and ef this
ordinanee; the beard shall grant the permit; subject to any reasonable condition o medification
designed to mipimize the impact of the aetivity on the ability of this —— {(county oF eity); to
provide goveramental services and on the rights of any other person and to carry out the public
poliey set forth in Chapter 2.2 of Tille 621 of the Code of Virginia and in this ordinance:
Nething in this section shall be censtrued as affecting the right of any persen to seek
eompensation for any injury in fact incurred by him because of the prepesed aetivity .

C. If the board finds that the anticipated public and private benefit from the propesed
activity is exceeded by the anticipated public and private detriment or that the activity
would violate the purpeses and intent of Chapter 22 of TFitle 621 of the Code of Virginia and of
this erdinance any of the criteria listed in subsection B of this section are not met , the board
shall deny the permit application with leave te but allow the applicant to resubmit the
application in modified form.

§ 36 11 . The permit shall be in writing, signed by the chairman of the board , and
notarized. A copy of the permit shall be transmitted to the Commissioner.

127



§ H 12 . No permit shall be granted without an expiration date ; and established by the
board ; in the exercise of its discretion; shall éesa-gaa%eaaex-pﬂaheaéatefe;eempleaen
mmmmmmmmmmmmmwmm
heowever;, may; uper proper application therefor; grant exteamsiens . Upon proper application, the
board may extend the permit expiration date.

§ 13. No permit granted by a wetlands board shall in any way affect the right of any person
to seek compensation for any injury in fact incurred by him because of the permitted activity.

Drafting Note: Cross-references have been changed to reflect new section, chapter, and title
numbers. The definitions have been placed in alphabetical order and amended to reflect the
changes made in the chapter’s definition section (proposed § 28.2-1400). The policy language in
the third paragraph of § 62.1-13.21 has been modified and included in this proposed section as a
duty of the Commission under § 9. Existing § 4 of the model ordinance has been changed to
reflect the specific requirements of permit applications under this chapter, rather than simply
referring to § 4 of the model wetlands zoning ordinance. In general, the form and wording of
the ordinance has been modified in an effort to conform it with current drafting practices. An
effort was also made to track the form and language of the wetlands zoning ordinance, as
propcsad in § 28.2-1302.

§WW&WMHW&&WMM
chapter and in order to provide for appellate review and enfoercement; the Commission;
Ge&mis&emorweﬂandsbmfdasappmpmtesha&aswtheeeasmpamafy&ndm
Proteetior Aet oF an ordinance adepted pursuant thereto; bear all these duties and
respensibilities and follow these precedures speeified in §§ 621137 through 62311310 in the
same manner and on the same basis as they administer and enforce the WeHands Aet or an
oerdinahce adopted pursuant thereto:

Drafting Note: This section, which makes the provisions of existing §§ 62.1-13.7 through
62.1-13.19 (part of the wetlands chapter) applicable to this chapter, is being repealed. According
to MRC, the cross-referencing of duties and responsibilities has caused confusion. Currently, users
of the Code not only have to go back and forth between the Wetlands Protection Act (Chapter
2.1) and the Coastal Primary Sand Dune Protection Act (Chapter 2.2), but they must also
determine which provisions of existing §§ 62.1-13.7 through 62.1-13.19 actually apply under
Chapter 2.2. Consequently, MRC recommends that all provisions relating to the protection of
coastal primary sand dunes and beaches be set out in one area of the Code, and that those
provisicns of existing §§ 62.1-13.7 through 62.1-13.19 which are necessary and applicable be
repeated in this chapter. While this will result in a certain amount of duplication, it should
provide users of the Code with a much more convenient and less confusing tool of reference.

§ 28.2-1404. Meetings, quorum, rules, etc., of wetlands boards; records and reports.—~For the
conduct of any wetlands board hearing and the taking of any action, a quorum shall be not less
than three members of a five-member board nor less than four members of a seven-member
board. The board may make, alter, and rescind rules and forms for its procedures, provided
they are consistent with state law and local ordinances. The board shall keep a full public
record of its proceedings and shall submit a report of its activities to the local governing body
at least once each year. The board shall forward a copy of each report to the Commission.

Drafting Note: This section is patterned after existing § 62.1-13.7 as modified under proposed
§ 28.2-1304. It is new language, but already applies to the Coastal Primary Sand Dune Act by
virtue of existing § 62.1-13.27. It is being set out to avoid the confusion which existing §

62.1-13.27 now creates.

§ 28.2-1405. Local governing body to supply meeting space and services for wetlands
board.—Every counly or city enacting an ordinance pursuant to this chapter shall supply the
board with reasonable meeting space and necessary secrelarial, clerical, legal, and consulting
services. The local governing body is authorized to expend the public funds necessary to comply
with the provisions of this section.

Drafting Note: This section is patterned after existing § 62.1-13.8 as modified under proposed
§ 28.2-1305. It is new language, but already applies to the Coastal Primary Sand Dune Protection
Act by virtue of existing § 62.1-13.27. It is now being set out to avoid the confusion which
existing § 62.1-13.27 has created. It is unnecessary to repeat the last sentence of existing §
62.1-13.8. That sentence, which relates to the removal of board members, now appears in

subsection B of proposed § 28.2-1303.
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Article 3.

Permits and Review.

§ 6211326 28.2-1406 . Permits required for certain activities; issuance of permits by
Commission.— Ne persen A. It shall be unlawful for any person to conduct any activity which
would require a permit under a coastal primary sand dune Zzoning ordinance unless he has
withouf such a- permit therefer . Until sueh time as the county or city in which a person
proposes to conduct an activity which would require a permit under sseh the ordinance adopts
sueh the ordinance, such person shall apply for a permit directly to the Commission. Permit
applicants desiring to use or develop dunes or beaches owned by the Commonwealth shall also
apply directly to the Commission.

B. The Commission shall process permit applications in accordance with the provisions of the
Coastal Primary Sand Dune Zoning Ordinance and the Commissioner shall sign any permit
granted; however, the Commission may designate one or more hearing officers who may, in lieu
of the Commission, conduct public hearings as required under § 28.2-1403 and thereafter report
their findings and recommendations to the Commission.

Drafting Note: The new sentences have been taken from existing § 62.1-13.9. They are being
included because existing § 62.1-13.27, which makes the provisions of §§ 62.1-13.7 through
62.1-13.19 applicable to this chapter, is being repealed.

§ 28.2-1407. Administrative procedures.—The Commission may, in conjunction with local
wetlands boards and other affected state and federal agencies, develop administrative procedures
to expedite the processing of applications for permits required under this chapter. Whenever an
application is received by the Commission for a permit over which a local board has jurisdiction
under a coastal primary sand dune zoning ordinance, the Commission shall forward a copy of
the application to that board within seven days.

Drafting Note: This is a new section. It is proposed that the Commission be given the same
power to develop procedures for expediting the processing of permit applications under this
glslazpt%?;:s it already has under the Wetlands Protection Act (existing § 62.1-13.5:2/proposed §

-1

§ 6211328 28.2-1408 . Standards for use of coastal primary sand dunes.—No permanent
alteration of or constructxon upon any coastal primary sand dumne shall take place which would :
(i) impair the natural functions of the dune as deseribed herein; , (ii) physically alter the
contour of the dune : , or (iii) destroy vegetation growing thereon as defined herein unless the
wetlands board ; or in its absemee the Commission, whichever is applicable, determines that
there will be no significant adverse ecological impact, or that the granting of a permit
?efeuader is clearly necessary and consistent with the public interest , considering all material
actors.

Drafting Note: No change in the law.

§ 62313263 Net set eut 28.2-1409.— Emergency sand grading activities on sand dunes
located on the Atlantic Shoreline of Virginia Beach.—Notwithstanding the provisions of §
62-1-13-25 28.2-1403 , sand grading activities are permitted on coastal primary sand dunes located
on the Atlantic Shoreline of the City of Virginia Beach if otherwise permitted by law, and if the
city manager has declared an emergency and has issued a permit for this purpose. Such
activities may be conducted without advance notice and hearing; however, the city manager,
upon request and after reasonable notice as to time and place, shall hold a hearing to affirm,
modify, amend, or cancel such emergency permit. “Emergency,” as used in this section, means
a sudden and unforeseeable occurrence or condition ; either as te its onset oF as te its extent; of
such disastrous severity or magnitude that governmental action beyond that authorized eof

by existing law is required because governmental inaction for the period required
to amend the law to meet the exigency would work immediate and irrevocable harm upon the
citizens or a pomon of the citizenry of the Commonwealth or some elearly defined portion of

portions

Drafting Note: Because this section does not have statewide application, it previously had not
been set out in the Code.

§ 6213316 28.2-1410 . Commissioner of Marine Reseurces to review all decisions of wetlands
boards.—The Commissioner shall review all decisions of the wetlands beard and netify the
Commissior of any decision whieh in his opinion sheuld be reviewed by the Cemmission boards
and request the Commission to review a decision only when he believes the board failed to
fulfill its responsibilities under the coastal primary sand dune zoning ordinance .
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Drafting Note: The new language reflects the practice of the Commission under current law
(§ 62.1-13.11). Existing § 62.1-13.11 is applicable to this chapter by virtue of existing § 62.1-13.27,
which is being repealed.

§ 28.2-1411. When Commission to review decision of wetlands board.—A. The Commission
shall review a decision of a wetlands board when any of the following events occur:

1. An appeal is taken from the decision by the applicant or by the county or cily where the
dunes are located.

2. The Commissioner requests the review. In order to make the request, the Commissioner
shall notify the board, applicant, and county or cily where the dunes are located within ten days
of receiving notice of the board’s decision.

3. Twenty-five or more freeholders of property within the county or city in which the
proposed project is located sign and submit a petition to the Commission requesting the review.
The petition shall indicate those specific instances where the petitioners allege that the board
failed to fulfill its responsibilities under the coastal primary sand dune zoning ordinance.

B. All requests for review or appeal shall be made within ten days of the date of board’s
decision. The Commission shall hear and decide the review or appeal within forty-five days of
receiving the request for review or notice of appeal. A continuance may be granted by the
Commission on a motion of the applicant, the freeholders specified in subsection A of this
section, or the county or city where the dunes are located.

Drafting Note: This section is patterned after existing § 62.1-13.11. It is new language, but
ready applies to the Coastal Primary Sand Dune Protection Act by virtue of existing §
62.1-13.27. It is now being set out to avoid the confusion which existing § 62.1-13.27 has created.

§ 28.2-1412. Procedure for review; notice of decision.—A. The Commissioner shall cause
notice of the review or appeal to be given to the board, the applicant, the counly or city where
the dunes are located, and where applicable, to the freeholders specified in § 28.2-1411.

B. The Commission shall hear the appeal or conduct the review on the record transmitted
by tke board to the Commissioner. The Commission may take such additional evidence as may
be necessary to resolve any controversy as to the correctness of the record. The Commission, in
its discretion, may receive such other evidence as the ends of justice require.

C. The Commission shall notify the parties of its decision within forty-eight hours of the
appeal or review hearing.

Drafting Note: This section is patterned after existing § 62.1-13.12 as modified under
proposed § 28.2-1312. It is new language, but already applies to the Coastal Primary Sand Dune
Protection Act by virtue of existing § 62.1-13.27. It is being set out to avoid the confusion which
existing § 62.1-13.27 now creates. Subsection C incorporates the provisions of existing § 62.1-13.14,
which are also applicable to this chapter by virtue of existing § 62.1-13.27.

§ 28.2-1413. When Commission to modify, remand or reverse decision of wetlands
board.—The Commission shall modify, remand or reverse the decision of the wetlands board if:

1. The wetlands board, in reaching its decision, failed to fulfill its responsibilities under the
coastal primary sand dune zoning ordinance; or

2. The substantial rights of the appellant or the applicant have been prejudiced because the
findings, conclusions, or decisions of the board are:

a. In violation of constitutional provisions;
b, In excess of statutory authority or jurisdiction of the wetlands board;

¢. Made upon unlawful procedure;

o

. Affected by other error of law;

. Unsupported by the evidence on the record considered as a whole; or

8]

la

Arbitrary, capricious, or an abuse of discretion.
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Drafting Note: This section is patterned after existing § 62.1-13.13 as modified under
proposed § 28.2-1313. It is new language, but already applies to the Coastal Primary Sand Dune
Protection Act by virtue of existing § 62.1-13.27. It is being set out to avoid the confusion which
existing § 62.1-13.27 now creates.

§ 28.2-1414. Time for issuance of permit—No permit shall be issued until the period within
which a request for review or an appeal to the Commission may be made has expired. If a
request for review is made or an appeal is noted, no activity for which the permit is required
shall be commenced until the Commission has notified the parties of its determination.

Drafting Note: This section is patterned after existing § 62.1-13.14:1 as modified under
proposed § 28.2-1314. It is new language, but already applies to the Coastal Primary Sand Dune
Protection Act by virtue of existing § 62.1-13.27. It is being set out to avoid the confusion which
existing § 62.1-13.27 now creates.

§ 28.2-1415. Judicial review.—An appeal from any Commission decision granting or denying a
permit or from any Commission decision on the review of or appeal from a board decision may
be taken by the applicant, any of the freeholders specified in subsection A of § 28.2-1411, or by
the county or city where the dunes or beaches are located. Judicial review shall be pursuant to
the provisions of the Administrative Process Act (§ 9-6.14:1 et seq.).

Drafting Note: This section is patterned after existing § 62.1-13.15 as modified under
proposed § 28.2-1315. It is new language, but aliready applies to the Coastal Primary Sand Dune
Protection Act by virtue of existing § 62.1-13.27. It is being set out to avoid the confusion which
existing § 62.1-13.27 now creates.

Article 4.
Enforcement and Penalties.

§ 28.2-1416. Investigations and prosecutions.—The Commission may investigate all projects,
whether proposed or ongoing, which alter dunes or beaches. The Commission may prosecute all
violations of any order, rule, or regulation of the Commission or of a wetlands board, or
violation of any provision of this chapter. Wetlands boards may investigate all projects, whether
proposed or ongoing, which aiter dunes or beaches located within their jurisdiction. Wetlands
boards may prosecute all violations of their orders and any violation of any provision of the
coastal primary sand dune zoning ordinance which they administer.

Drafting Note: This section is patterned after existing § 62.1-13.16 as modified under
proposed § 28.2-1316. It is new language, but already applies to the Coastal Primary Sand Dune
Protection Act by virtue of existing § 62.1-13.27. It is being set out to avoid the confusion which
existing § 62.1-13.27 now creates.

§ 28.2-1417. Monitoring, inspections, compliance, and restoration.—A. The Commissioner or
board chairman may require a permiltee to implement monitoring and reporting procedures they
believe are reasonably necessary to ensure compliance with the provisions of the permit and this
chapter.

B. The Commissioner or board chairman may require such on-site inspections as he believes
are reasonably necessary to determine whether the measures required by the permit are being
properly performed, or whether the provisions of this chapter are being violated. Prior to
conducting such inspections, the Commissioner or board chairman shall provide notice to the
resident owner, occupier, or operator, who shall be given an opportunity to accompany the site
inspector. If it is determined that there is a failure to comply with the permit, the Commissioner
or board chairman shall serve notice upon the permittee at the address specified in his permit
application or by delivery at the site of the permitted activities to the person supervising the
activities and designated in the permit to receive the notice. The notice shall describe the
measures needed for compliance and the time within which these measures shall be completed.
Failure of the person to comply within the specified period is a violation of this section.

C. Upon receipt of a sworn complaint of 2 substantial violation of this chapter from the
designated enforcement officer, the Commissioner or board chairman may, in conjunction with
or subsequent to a notice to comply as specified in subsection B of this section, issue an order
requiring all or part of the activities on the site to be stopped until the specified corrective
measures have been taken. In the case of an activity not authorized under this chapter or where
the alleged permit noncompliance is causing, or is in imminent danger of causing, significant
harm to the coastal primary sand dunes protected by this chapter, the order may be issued
without regard to whether the person has been issued a notice to comply pursuant to subsection
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B of this section. Otherwise, the order may be issued only after the permittee has failed to
comply with the notice to comply. The order shall be served in the same manner as a notice to
comply, and shall remain in effect for a period of seven days from the date of service pending
application by the enforcing authorily, permittee, resident owner, occupier, or operator for
appropriate relief to the circuit court of the jurisdiction wherein the violation was alleged to
have occurred. Upon completion of corrective action, the order shall immediately be lifted.
Nothing in this section shall prevent the Commissioner or board chairman from taking any other
action specified in § 28.2-1416.

D. Upon receipt of a sworn complaint of a substantial violation of this chapter from a
designated enforcement officer, the Commission or a wetlands board may order that the affected
site be restored to predevelopment conditions if the Commission or board finds that restoration
Is necessary to recover lost resources or to prevent further damage to resources. The order shall
specify the restoration necessary and establish a reasonable time for its completion. The order
shall be issued only after a hearing with at least thirty days’ notice to the affected person of the
hearing’s time, place, and purpose, and shall become effective immediately upon issuance by the
Commission or board. The Commission or board shall require any scientific momtonng plan they
believe is necessary (o ensure the successful reestablishment of coastal primary sand dunes
protected by this chapter and may require that a prepaid contract acceptable to the Commission
or board be in effect for the purpose of carrying out the scientific monitoring plan. The
Commission or board may aiso require a reasonable bond or letter of credit in an amount and
with surely and conditions satisfactory to it securing to the Commonwealth compliance with the
conditions set forth in the restoration order. The appropriate court, upon petition by the
Commission or board, may enforce any such restoration order by injunction, mandamus, or other
aporopriate remedy. Failure to complete the required restoration is a violation of this chapter.

E. The duties of the Commissioner or the board chairman under this section may be
delegated to their respective designees; however, these designees shall not be designated
enforcement officers.

Drafting Note: This section is patterned after existing § 62.1-13.16:1 as modified under
proposed §§ 28.2-1212 and 28.2-1317. It is new language, but already applies to the Coastal
Primary Sand Dune Protection Act because of its specific references to Chapter 2.2 and by
virtue of existing § 62.1-13.27. It is being set out to avoid the confusion which existing §
62.1-13.27 now creates. Existing § 62.1-13.16:1 applies to subaqueous beds, wetlands, and coastal
primary sand dunes. Because proposed Chapter 14 relates only to coastal primary sand dunes
and beaches, all references to subaqueous beds and wetlands have been deleted.

§ 28.2-1418. Violations; penalty.—Any person who knowingly, intentionally, or negligently
violates any order, rule, or regulation of the Commission or of a wetiands board, any provision
of this chapter or of a coastal primary sand dune zoning ordinance enacted pursuant to this
chapter, or any provision of a permit granted pursuant to this chapter is guilty of a Class 1
riisdemeanor. Follewing a conviction, every day the violation continues is a separate offense.

Drafting Note: This section is patterned after existing § 62.1-13.18 as modified under
proposed § 28.2-1318. It is new language, but is already applicable to the Coastal Primary Sand
Dure Protection Act by virtue of existing § 62.1-13.27. It is being set out to avoid the confusion
which existing § 62.1-13.27 now creates.

§ 28.2-1419. Injunctions.—~Upon the petition of the Comunission or a wetlands board to the
circuit court of the county or city where any act is done or threatened which is unlawful under
this chapter, the court may enjoin the unlawful act and order the defendant to take any steps
necessary to restore, protect, and preserve the dunes or beaches involved. This remedy shall be
exclusive of and in addition to any criminal penalty which may be imposed under § 28.2-1418.

Drafting Note: This section is patterned after existing § 62.1-13.18:1 as modified under
proposed § 28.2-1319. It is new language, but already applies to the Coastal Primary Sand Dune
Protective Act by virtue of existing § 62.1-13.27. It is being set out to avoid the confusion which

§ 62.1-13.27 now creates.

§ 62313271 28.2-1420. Penalties.—A. Without limiting the remedies which may be obtained
in under this chapter, any person who violates any provision of this chapter or who violates or
fails, neglects , or refuses to obey any Commission or wetlands board notice, order, rule,
regulation , Or permit condition authorized by this chapter shall, upon such finding by an
appropriate circuit court, be assessed a civil penalty not to exceed $25,000 for each day of
violation. Such civil penalties may, at the discretion of the court assessing them, be directed to
be paid into the treasury of the county, city, or town in which the violation occurred for the
purpose of abating environmental damage to ; or the restoration of wetlands restoring dunes or
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beaches therein, in such a manner as the court may, by order, direct, except that where the
violator is the county, city, or town itself, or its agent, the court shall direct the penalty to be
paid into the state treasury.

B. Without limiting the remedies which may be obtained in under his chapter, and with the
consent of any person who has violated any provision of this chapter or who has violated or
failed, neglected , refused to obey any Commission or wetlands board order, rule, regulation, or
permit condition authorized by this chapter, the Commission or wetlands board may provide, in
an order issued by the Commission or wetlands board against such person, for the one-time
payment of civil charges for each violation in specific sums, not to exceed $10,000 for each
violation. Civil charges shall be in lieu of any appropriate civil penaity which could be imposed
under subsection A of this section. Civil charges may be in addition to the cost of any
restoration ordered by the Commission or a wetlands board.

Drafting Note: The civil penalties assessable under existing § 62.1-13.27:1 are for improper
conduct relating to the use of dunes or beaches (as opposed to wetlands). Yet, when a court in
its discretion orders that these penalties be paid to the county, city, or town in which the
violation occurred, the moneys may only be used to abate environmental damage to or restore
“wetlands” in the jurisdiction. So that the actual damage caused by the violation can be
addressed through the use of these penalties, it is proposed that the term “wetlands” be stricken
and replaced with “dunes or beaches.”
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28.2-202
28.1-10 28.2-102
28.1-11 28.2-104
28.1-12 28.2-104
28.1-12.1 28.2-105
28.1-13 28.2-104
28.1-14 Deleted
28.1-15 Deleted
28.1-16 28.2-202
28.1-17 Repealed (1984)
28.1-18 Repealed (1970)
28.1-19 Repealed (1984)
28.1-20 Repealed (1984)
28.1-21 28.2-229
28.1-22 Deleted
28.1-22.1 28.2-206
28.1-22.2 28.2-207
Chapter 2
28.1-23 28.2-201
28.1-23.1 28.2-203
28.1-23.2 28.2-204
28.1-24 28.2-209
28.1-25 28.2-210
28.1-26 28.2-211
28.2-212
28.1-27 28.2-213
28.1-28 28.2-214
28.1-29 28.2-215
28.1-30 28.2-216
28.1-31 28.2-217
28.1-32 28.2-218
28.1-33 28.2-219
28.1-34 28.2-220
28.1-35 28.2-221
28.1-36 28.2-232
28.1-36.01 28.2-822



8%

88

LD TITLE 28,
Chapter 2.1
28.1-36.1 through 28.1-36.5
Chapter 2.2
28.1-36.6 through 28.1-36.12
Chapter 3
28.1-37
28.1-38
28.1-39
28.1-40
28.1-41
28.1-42

28.1-43
28.1-44

28.1-45
28.1-45.1
28.1-45.2
28.1-46
Chapter 3.1
28.1-46.1
28.1-46.2
28.1-46.3
Chapter 3.2

28.1-46.4

Chapter 4
28.1-47

28.1-47.1

28.1-47.2
28.1-48

28.1-49
28.1-49.1
28.1-50

28.1-51

28.1-51.1
28.1-51.2

NEW TITLE 28.2

Repealed (1974)

Repealed (1974)

28.2-222
Repealed (1972)
28.2-223
Deleted
28.2-106
28.2-106
28.2-224
28.2-600
28.2-608
28.2-633
Deleted
28.2-106
28.2-106
Repealed (1990)

28.2-107
Deleted
Deleted

28.2-108

28.2-225
28.2-229
28.2-300
28.2-227
28.2-229
28.2-208
28.2-201
28.2-225
28.2-234
28.2-310
Repealed (1970)
28.2-303
28.2-200
28.2-304
28.2-200
28.2-305
28.2-306
Repealed (1976)



LD
Chapter 4
28.1-52

28.1-52.1
28.1-52.2
28.1-53
28.1-54

28.1-55
28.1-56
28.1-57
28.1-57.1
28.1-58
28.1-59

28.1-60
28.1-61
28.1-62
28.1-63
28.1-64

28.1-65
28.1-65.1
28.1-66
28.1-67
28.1-68
28.1-69
28.1-69.1
28.1-70

28.1-71
28.1-72
28.1-72.1
28.1-73
28.1-74

28.1-75
28.1-76
28.1-77
28.1-78

28.1-79
28.1-80
28.1-81
28.1-81.1

A

W T1

28.2-307
28.2-308
Expired

28.2-302
28.2-309
28.2-238
28.2-405
28.2-313
28.2-313

Repealed (1983)
Repealed (1974)

28.2-408
28.2-225
28.2-229
28.2-402
28.2-409
28.2-401
28.2-400
28.2-403
28.2-404
28.2-225
28.2-230
28.2-407
28.2-410
28.2-411
Deleted

28.2-314
28.2-316

Repealed (1979)

28.2-315
28.2-229
28.2-315
28.2-317
28.2-318
28.2-319
28.2-233
28.2-233
28.2-234
28.2-236

Repealed (1966)

28.2-234
28.2-235
28.2-226
28.2-239
28.2-237
28.2-311
28.2-312

Repealed (1978)

2

2



OLD TITLE 28.1
Chapter 5

28.1-82
28.1-83
28.1-84
28.1-85
28.1-85.1
28.1-86
28.1-87

28.1-88
28.1-89

28.1-90
28.1-91
28.1-92

28.1-93

28.1-94
28.1-94.1

28.1-95
28.1-96
28.1-97
28.1-98

28.1-99
28.1-100

28.1-101

28.1-101.1
28.1-101.2
28.1-101.3
28.1-101.4
28.1-102
28.1-103
28.1-104
28.1-105
28.1-106
28.1-107
28.1-108

28.1-109
28.1-109.1
28.1-110
28.1-111
28.1-112
28.1-113
28.1-114

8%

NEW TITLE 28.2

28.2-506
28.2-508
28.2-509
28.2-507

Repealed (1985)
Repealed (1966)

28.2-538
28.2-539
28.2-540
28.2-547
28.2-545
28.2-546
28.2-548

Repealed (1970)

28.2-543
28.2-544
28.2-541
28.2-543
28.2-544
28.2-542
28.2-544
28.2-542
28.2-550
28.2-549
28.2-546
28.2-535
28.2-200
28.2-535
Deleted

28.2-551
28.2-552
28.2-553
28.2-554

Repealed (1964)

28.2-555
Deleted

28.2-556
28.2-557
28.2-558
28.2-559
28.2-560
28.2-561
28.2-562
28.2-600
28.2-601
28.2-602

28.2-603 through 28.2-622

28.2-623
28.2-631
28.2-624
28.2-625
28.2-626
28.2-627



QLD TITLE 28.1 NEW TITLE 28.2

Chapter 5
28.1-115 § 28.2-628
28.1-116 28.2-629
28.1-117 Repealed (1975)
28.1-118 28.2-630
28.1-118.1 28.2-633
28.1-119 28.2-504
28.1-119.1 28.2-228
28.2-234
28.1-120 28.2-226
28.2-231
28.2-501
28.2-502
28.2-503
28.2-506
28.2-536
28.2-537
28.1-120.1 28.2-201
28.1-121 28.2-500
28.1-122 28.2-634
28.1-123 28.2-635
28.1-124 28.2-511
28.2-514
28.1-125 28.2-510
28.1-126 Repealed (1985)
28.1-127 28.2-510
28.2-512
28.2-513
28.1-128 Deleted
28.1-128.01 28.2-520
28.1-128.1 28.2-524
28.1-128.2 28.2-525
28.1-128.3 28.2-524
28.1-128.4 28.2-524
28.1-129 28.2-601
28.1-130 Deleted
28.1-131 28.2-522
28.1-132 28.2-523
28.1-133 28.2-231
28.2-502
28.1-134 28.2-515
28.2-516
28.2-517
28.1-135 28.2-521
28.1-136 28.2-526
28.1-137 28.2-527
28.2-528
28.1-138 28.2-529
28.1-139 28.2-5630
28.1-139.1 28.2-531
28.1-140 28.2-532
28.1-141 28.2-533
28.1-142 28.2-505
28.1-143 28.2-519



OLD TITLE 28.1
Chapter 5

28.1-144

28.1-144.1-

28.1-145
28.1-146
28.1-147
28.1-148
28.1-149
28.1-150
28.1-151
28.1-152
28.1-153
28.1-154
28.1-155
28.1-156
28.1-157
28.1-158
28.1-159
28.1-160
28.1-161
28.1-162
28.1-163
28.1-164

Chapter 6
28.1-165

28.1-165.1

28.1-166
28.1-167
28.1-168
28.1-169
28.1-170
28.1-171
28.1-172
28.1-172.1
28.1-173
28.1-173.1

28.1-173.1:1

28.1-173.2

28.1-173.3
28.1-174

NEW TITLE 28.2

28.2-636
Deleted
28.2-637
28.2-518
28.2-638
28.2-200
28.2-639
28.2-640
28.2-641
28.2-642
28.2-643
28.2-644
28.2-645
28.2-646
28.2-647
28.2-648
28.2-649
28.2-534
28.2-650
28.2-632
Deleted
Reserved

28.2-226
28.2-700
28.2-702
28.2-703
28.2-705
28.2-700
28.2-706
28.2-707
28.2-707
28.2-708
28.2-713
28.2-700
28.2-709
28.2-234

Repealed (1988)

28.2-704

Repealed (1990)

28.2-710
28.2-711
28.2-234
28.2-712
28.2-700
28.2-226



§8

OLD TITLE 28.1
Chapter 7

28.1-175
28.1-175.1
28.1-176

28.1-177

28.1-178
28.1-179

28.1-180
28.1-181
28.1-182
28.1-183
28.1-183.1
28.1-183.2

Chapter 8

28.1-184
28.1-185
28.1-185.1
28.1-185.2
28.1-186
28.1-187
28.1-188
28.1-188.1
28.1-189
28.1-190
28.1-191
28.1-192
28.1-193
28.1-194

Chapter 9

28.1-195
28.1-196
28.1-197
28.1-197.1
28.1-198
28.1-199
28.1-200
28.1-201

Chapter 10

28.1-202

28.1-203

28.1-203.1

28.1-204 through 28.1-226
28.1-227

28.1-228

28.1-229

§8

W TI 28.2

28.2-803
28.2-800
28.2-804
28.2-805
28.2-806
28.2-807
28.2-808
28.2-809
28.2-801
28.2-810 through 28.2-820
28.2-801
28.2-821
28.2-823
28.2-802
28.2-824
28.2-825

Deleted
28.2-900
28.2-900
28.2-901
28.2-902
28.2-903

" Repealed (1983)

28.2-904
Repealed (1970)
28.2-238
28.2-905
28.2-906
28.2-907
Deleted

28.2-1100
28.2-1101
Repealed (1979)
Repealed (1984)
Expired
Repealed (1984)
28.2-1102
Reserved

28.2-1000
28.1-1001
28.2-1002
Repealed (1966)
28.2-1003
28.2-1004
28.2-1005



OLD TITLE 28.1

Chapter 11

28.1-230
28.1-231
28.1-232
28.1-233
28.1-234
28.1-235
28.1-236
28.1-237
28.1-238
28.1-239

Old Sections in Title 28.1 moved to Title 3.1

TITLE 3.1

-684.59
-684.59
-684.60
-684.63
-684.61
-684.62
-684.64
-684.59
-684.63
-684.63

WCOCOCDOJOJCDO)OJQD
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Sections in Title 62.1 moved to New Title 28.2

TITLE 62.1 NEW TITLE 28.2
Chapter 1
62.1-1 28.2-1200
62.1-2 28.2-1202
62.1-3 28.2-1203
28.2-1204
28.2-1205
28.2-1206
62.1-3.01 28.2-1207
62.1-3.02 28.2-1207
62.1-3.03 28.2-1209
62.1-3.1 28.2-1211
62.1-4 28.2-1208
- 62.1-5 Repealed (1987)
-62.1-9.1 28.2-1213
Chapter 2.1
62.1-13.1 28.2-1301
28.2-1302
62.1-13.2 28.2-1300
62.1-13.2:1 Repealed (1974)
62.1-13.3 28.2-1308
62.1-13.4 28.2-103
28.2-1301 .
62.1-13.4:1 Repealed (1974)
62.1-13.5 28.2-1302
28.2-1306
62.1-13.5:1 Repealed (1974)
62.1-13.5:2 28.2-1307
62.1-13.5:3 28.2-1309
62.1-13.6 28.2-1303
62.1-13.7 28.2-1304
62.1-13.8 28.2-1303
28.2-1305
62.1-13.9 28.2-1306
62.1-13.10 28.2-1310
62.1-13.11 28.2-1311
62.1-13.12 28.2-1312
62.1-13.13 28.2-1313
62.1-13.14 28.2-1312
52.1-13.14:1 28.2-1314
62.1-13.15 28.2-1315
62.1-13.16 28.2-1316
62.1-13.16:1 28.2-1317
62.1-13.17 28.2-1301
62.1-13.18 28.2-1318
62.1-13.18:1 28.2-1319
62.1-13.18:2 ©28.2-1320
62.1-13.19 Deleted
62.1-13.20 Deleted



TI 2.1 NEW_ TITLE
Chapter 2.2
62.1-13.21 28.2-1400
: 28.2-1401
28.2-1403
62.1-13.22 28.2-1400
62.1-13.23 28.2-1408
62.1-13.24 28.2-1401
62.1-13.25 28.2-1403
62.1-13.25:1 28.2-1409
62.1-13.26 28.2-1406
62.1-13.27 Deleted
62.1-13.27:1 28.2-1420
62.1-13.28 28.2-1402
62.1-194.1:1 28.2-1210

Old Section in Title 41 moved to New Title 28.2

TITLE 41.1-1 NEW TITLE 28.2
41.1-4.1 28.2-1201



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



