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PREFACE

The 1993 General Assembly passed legislation authorizing the Department of
Environmental Quality (DEQ) to develop regulations for an enhanced motor vehicle
emissions inspection and maintenance program, hereafter referred to as the 11M
program, in Northern Virginia. The 1993 Acts required that the Director of DEQ
report to the Governor and General Assembly on the implementation of the law.

The Execut i ve 0 irector sha 77 report to the Go vernor and
Genera 7 Assemb 7y on the imp 7ementat ion of th is act on or before
December 1, 1993. Such report sha77 include a description of the
proposed emissions inspection program and state regulations
submitted to the En vironmenta 1 Protection Agency, a description of
any updated Environmental Protection Agency regulations, any actual
or pending litigation affecting such regulations, a description of
the ability of the Commonwealth to comply with Title I of the Clean
Air Act and the Intermoda I Surface Transportation Efficiency Act of
1991, and any recommendations for action by the 1994 Genera 1
Assembly.
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EXECUTIVE SUMMARY

The Clean Air Act requires that the Northern Virginia vehicle emissions
inspection program be upgraded from the current program, which tests vehicle
exhaust emissions at idle speed, to an "enhanced" program, which tests exhaust
emissions from most vehicles during a simulated driving cycle and also tests the
fuel supply system for excessive fuel evaporation losses. The Virginia statute
implementing the federally mandated program requires that vehicles be inspected
at a test-only emissions inspection facility, unless the federal program
requirements are changed to allow a test and repair program. Federal regulations
have not been changed to allow a test and repair program.

In order to implement the Clean Air Act and the Virginia law, the
Department of Environmental Quality (OEQ) undertook the development of program
regulations and the development of a Request for Proposals (RFP) to procure a
company or companies to operate the program. The regulation which has been
proposed, pursuant to the statute, and the program which has been developed, meet
all federal and state requirements for program design and operation.

Implementation of the program will result in a significant reduction in
pollution from motor vehicles. The reduction achieved will meet the requirements
set by the U.s. Environmental Protection Agency (EPA) for enhanced emission
inspect i on programs and wi 11 enab 1e the Commonwea 1th to meet the overa11
pollution reduction requirements set by the Clean Air Act. Thus, implementation
of this program will enable the Commonwealth to comply with both the Clean Air
Act and the Intermodal Surface Transportation Efficiency Act.

The key element in the program is the regulation which contain provisions
covering: inspection procedures; test standards; inspection equipment; quality
control; con~umer protection and quality assurance; temporary exemptions,
deferments, and waivers; on-road testing; federal facilities; fees; emissions
inspection station permits; and emissions inspector training and licensing. The
geograph ic coverage of the program cons ists of the counti es of Ar 1ington,
Fairfax, Fauquier, Loudoun, Prince William, and Stafford; and the cities of
Alexandria, Fairfax, Falls Church, Manassas, and Manassas Park. Also included
are vehicles which operate primarily in these areas, regardless of registration
address.

Vi rg in i a I s program was deve loped by the Department of Env ironmenta 1 Qua 1i ty
with the assistance of advisory groups composed of service station dealers,
automobile dealers, environmental and health organizations, experts in emissions
inspect ions, and loca1, state, and federa 1 government representat ives , The State
Air Pollution Control Board (SAPCB) has promulgated a proposed regulation
govern ing the program. A Request for Proposa 1s has been issued to obta ina
contractor to develop and operate the program. Proposals must be submitted to
the DEQ by December I, 1993.

Certain program requirements have been updated or clarified since the
release of the EPA regulation. EPA added a program option which would allow
fleets to purchase and install their own enhanced program equipment but still
comply with the "test.-on Iy" concept for the program. EPA also added an exemption
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for vehicles held for sale by motor vehicle dealers and provided conditions for
deriving maximum pollution reduction credits if this exemption were allowed.
finally, EPA has furnished final guidance on emissions inspection pass/fail
standards I or II cutpoints ,II for app1icab1e veh ic1e mode 1 years and we;ght c1as ses.
This guidance provides a more "relaxed" set of cutpoints for the first two years
of program implementation and a phase-in of the final cutpoints after the first
two years. The SAPCB I S proposed regu1at ion ;ncorporate a11 three of these
provisions. .

There ;s one lawsuit regarding the implementation of the enhanced
inspection and maintenance program. The suit was brought by the National
Automobile Dea 1ers As soc iat ion and the Service Stat ion Oea 1ers of Ameri ca agai nst
EPA. It is the claim of these plaintiffs that the issuance by EPA of a rule,
versus issuance of guidance, exceeds the authority granted EPA in the Clean Air
Act. The suit also claims that EPA's determination of reduced pollution
reduct ion cred i ts for other than test-on 1y inspect ion programs exceeded its
authority, was arbitrary, and constitutes a "taking" under the 4th amendment to
the Constitution. Another legal action brought by the Natural Resources Defense
Council (NROC) was combined with the above action by the court. In that action,
NRDC claims that EPA had no authority to allow states to submit so-ca lled
"comarit.ta l State Implementation Plans (SIP)" in November 1992 for the
implementation of enhanced programs rather than a final, legally-binding SIP.
A decision by the Court on these issues is expected in the spring of 1994.

The Department of Env i ronmenta 1 ,iQua1i ty is mak i ng no recommendat ions for
legislative changes by the 1994 General Assembly.
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CHAPTER I
INTRODUCTION

The National Ambient Air Quality Standard for ozone is 0.12 parts per
million and was established by the U.S. Environmental Protection Agency (EPA) to
protect the health of the general publ ic with an adequate margin of safety.
Ozone is formed when volatile organic compounds and nitrogen oxides, the two,
primary, ozone-forming pollutants, react together in the ambient air in the
presence of heat and sunlight. When concentrations of ozone in the ambient air
exceed the EPA standard, the area is considered to be out of compliance and is
classified as ~nonattainment." Certain counties and cities within the Northern
Virginia, Richmond, and Hampton Roads areas have been identified as ozone
nonatte i nment areas accord i ng to new provis ions of the 1990 Clean Air Act
Amendments (the Act).

71' States are required to develop plans to bring those areas into compliance
with the federal health standard by established deadlines. Failure to develop
adequate programs to meet the ozone air quality standard will result in the
imposition of sanctions by EPA, such as more stringent pollution reduction
requirements for permitting new industrial facilities and loss of federal funds
for highway construction. The Act now includes specific provisions requiring
these sanctions to be issued by EPA if so warranted.

Of the consequences resulting from failure to develop an adequate program
to control ozone levels in the ambient air, the most serious will be the adverse
impact on public health. Ozone not only affects people with impaired respiratory
systems, such as asthmatics, but also many people with healthy lungs, both
children and adults. It can cause shortness of breath and coughing when healthy
adults are exercising, and more serious effects in the young, old, and infirm.

No~thern Virginia has an ozone air pollution problem classified according
to the Act as "ser ious ," The problem is predominately from motor vehicle
emissions. Avehicle emissions inspection and maintenance (l!M) program has been
in place in Northern Virginia for ten years to help reduce these emissions;
however, substantially greater emission reductions are now required and a more
effective 11M program must be implemented in the Northern Virginia area to comply
with the Clean Air Act.

11M programs check whether the emissions control system on a vehicle is
working correctly and is designed to ensure that vehicles stay clean-running in
actual use. All new cars and trucks sold in the United States today must meet
stringent air pollution standards. The vehicles can only retain this low
polluting profile if the emission controls and engine are functioning properly.
Through periodic vehicle checks and required repair of vehicles that fail the
inspection, 11M encourages proper vehicle maintenance and discourages tampering
with emission control devices. This, in turn, can substantially reduce the
amount of vo 1at i 1e organi c compounds, carbon rrionox ide, and nitrogen ox ides
emitted into the ambient air, thereby lowering both ozone and carbon monoxide
concentrations.
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CHAPTER II
APPLICABLE FEDERAL REQUIREMENTS

AND UPDATES

Section 182(c)(3) of the Clean Air Act specifically requires "enhanced" 11M
programs in all urbanized areas with 1980 populations of 200,000 or more (as
defined by the Bureau of Census) that are classified as serious or above ozone
nonattainment areas. In addition, the Act created ozone transport regions (OTR)
and specifically established one such region in the Mid-Atlantic and Northeastern
United States, covering Connecticut, Delaware, Maine, Maryland, Massachusetts,
New Hampshire, New Jersey, New York, Pennsylvania, Rhode Island, Vermont, and the
Consolidated Metropolitan Statistical Area of the District of Columbia, which
includes Northern Virginia. The Act requires an enhanced 11M program in any
metropolitan statistical area (MSA) .or portion of a MSA within the OTR with a
1990 population of 100,000 or more, regardless of its nonattainment status.'

EPA regulations (Subpart S of Part 51, Chapter I, Title 40 of the Code of
Federal Regulations) require enhanced programs to be at least as effective as the
EPA mode 1 program - th i sis ca11 ed the \I performance standard. II EPA has
determined that no test and repair program can meet this requirement. Therefore,
the program must utilize a test-only network to achieve the performance standard.
EPA does encourage biennial testing, which is included in Virginia's program, as
a cost effective alternative to annual testing but the resulting difference in
emissions reduction must be made up by further enhancements to the program such
as the testing of a greater number of vehicles within the region.

The Intermodal Surface Transportation Efficiency Act (ISTEA) complements
the Clean Air Act and requires states and metropolitan transportation planning
organizations to carry out a comprehensive transportation planning process in
order to better coordinate transportat ion projects wh i ch wi 11 improve air
quality. The transportation planning area must include the air quality
nonattainment area at a minimum. The area's Transportation Improvement Program
must be Ilin conformi ty" with its air quality plan. That is, an air quality
impact review of transportation projects must be accomplished and federal funds
may not be programmed for any highway or transitJproject that will result in a
significant increase in carrying capacity for single-occupant vehicles unless the
project is part of an approved congestion management system.

A portion of ISTEA funds are directed to the Congestion Mitigation and Air
Quality Improvement Program (CMAQ). Projects are supposed to show an air quality
benefit in nonattainment areas and contribute to the attainment of air quality
standards. In Northern Virginia, proposals for CMAQ funding are made by local
transportation planners to the Transportation Coordinating Council (TCC) and the
TeC recommends projects to the MPO and finally to the Commonwealth Transportation
P1anni ng Board for approva1. Dec is ions regard i ng air qua 1i ty impacts or benef its
of projects are made by local jurisdictions with review and approval by the MPO,
Federal Highway Administration and Federal Transit Administration in consultation
with EPA.
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Certain program requirements have been updated or clarified since the
release of the EPA l/M regulation. At the request of several states, Virginia
and Connecticut in particular, EPA considered a program option which would allow
fleets to purchase and install their own enhanced l/M equipment but still comply
with the "test-only" concept for the program. EPA agreed to allow this as part
of the program design as long as employees of a separate entity performed the
inspections. EPA also considered the exemption of vehicles held for sale by
motor vehicle dealers and provided conditions for deriving maximum pollution
reduction credits if this exemption were allowed. Virginia's program will
include these provisions.

EPA has furnished final guidance on emissions inspection pass/fail
standards, or "cutpoints," for applicable vehicle model years and weight classes.
This guidance provides a more IIrelaxedll set of cutpoints for the first two years
of program implementation and a phase-in of the final cutpoints after the first
two years. Virginia's program will include this phase-in approach. This is
designed to allow the repair industry to develop the diagnostic and repair skills
to repair vehicles which fail the new, high-tech inspection. The technical
guidance document provided by EPA is an appendix to the proposed Virginia
regulation.

EPA considered and evaluated other test methods, but did not make other
modifications to the federal regulation. These other tests were found to be far
less effective in reducing pollution and therefore less cost-effective and could
not, therefore, meet EPAls performance standard. They caused more failures of
cars which should have passed the inspection and fewer failures of cars that
should have failed. A study of an alternate method of testing the fuel supply
system - the purge and pressure tests - is under way. It involves introduction
of helium into these systems as a tracer gas and the subsequent detection of the
helium in the vehicle's exh~ust gases. If this alternative method for testing
the fuel system is approved, it could reduce the overall inspection time. There
have not been any changes in the EPA regulations regarding test type (IM240), the
system design (test-only), or the performance standard which would allow a
significantly different program design in Virginia.

Currently, the only system design change that EPA has agreed to would allow
some vehicles that fail the initial test to be repaired and retested at a test
and repair facility. All vehicles, 1966 and newer, must have an initial test at
a test-only facility. This proposal would allow only a limited number of
vehicles that marginally fail the emissions test to be retested at a test and
repair facility. This proposal will require (;) more vehicles to be tested, (ii)
a more comprehensive test, and (iii) a system to identify those vehicles that
fail the initial test and are allowed to have a retest at a test and repair
facility. This program proposal, originating from California, is not authorized
under the Virginia statute.
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CHAPTER III
PROGRAM DESCRIPTION AND DEVELOPMENT

In the deve1opment process for the enhanced 11M program for Northern
Virginia, there were very clear mandates for some aspects of the program and for
others there were severa1 opt ions. In the Department I s exam; nat i on of the
options, there were constraints:

The program must achieve equal or greater reductions of
vehicle emissions than the performance standard set out ;n EPA
regulations -- approximately a 28% reduction in hydrocarbon
pollution from motor vehicles. This program is a very cost
effective control measure.

In Northern Virginia, the vehicle emissions reduction programs
must produce the majority of pollution reduction, for the area
to meet the Clean Air Act requirement to reduce total ozone
forming, hydrocarbon pollution 15% by November 1996 and at
least 24% by 1999.

• The program must maximize motorist convenience in regard to
driving distance to an inspection station and waiting time to
obta in an inspect ion. The program must a1so maximize the
level of service the motorist receives which includes public
information about the program, and courteous, efficient
service at the station.

• The price of an inspection must not exceed $20.

• T~e Department must ensure that proper training exists for
repair technicians so .that accurate diagnostic and repair
services are available to the motorist.

• The successful offeror must contract with the Department to
carry out all of the program requirements beginning in
January, 1995 for the contract period.

• Manufacturers or distributors .of emissions testing equipment are
prohibited from participating in the operation of the program.

A. PROGRAM DESIGN OPTIONS

The Department of Environmental Quality developed three program design
options which would satisfy the program requirements and explored available
implementation options.

1. That service stations and garages become high-tech inspection
stations and cease repairing, selling, or otherwise servicing motor
vehicles. In order to accommodate this, and guarantee a level of
program-wide convenience and service j the program would have to have
an overall managing contractor. The managing contractor would train
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all employees and either own the buildings and equipment or have the
right to take over operations of an individual station that fell
below standards.

2. That the Commonwea 1th assume the ro 1e of managi ng contractor j

including the ownership of stations or the right to take over their
full operation.

3. That the program be managed by a single company or a consortium of
companies. The contractor would be responsible for the operation of
the program for seven years.

Two other opt ions were consi dered but rejected as impract i ca1: ( i )
operation by multiple, small, independent businesses or contractors without any
overa11 management or program-wide performance guarantees, and (i i) ownership and
operation by the state.

The three acceptab 1e opt i ens were consi dered at two pub 1i c meet i ngs in May.
Two mailings were made to every business currently performing emissions
inspections in Northern Virginia. The program requirements, including state
overs i ght requ i rements, were exp1ained to a11 attendees and through the rna; 1ings.
The consensus of those current emissions inspection licensees was that Option
Three represented the on 1y pract ica1 means of imp 1ement i ng the program, and
providing the level of service required, for less than a $20 inspection fee.
This, then, was the direction pursued by the Department.

B. DEVELOPMENT PROCESS

To obtain appropriate input on the development of this program and the
regulation which would control it, the Department established an ad hoc
regulatory a~isory group and an advisory group to assist in drafting a Request
For Proposals for program operation and construction of the facilities. These
groups were made up of service station dealers, automobile dealers, environmental
and health organizations, those currently involved in high-tech 11M inspections,
loca 1 government organizat tons , and state and federa 1 government representat ives.
Lists of the members of these groups are attached to this report as Appendix A.
These groups provided recommendations to the Department and provided feedback on
Department recommendations. The two groups met on many occasions in Northern
Virginia throughout the period from May to September. All meetings were open to
the public.

In addition to the advisory groups, a technical advisory group, made up of
representatives of the Department of Environmental Quality (DEO), the Department
of Information Technology, and the Department of Motor Vehicles (DMV) was formed
to provide the best technical information for program design and operation.
Because enforcement of th is program' is requi red through den i a1 of veh icle
registration, the DMV j in particu1ar, was key in the formulation of this aspect
of the program. DMV has continued to work very closely with DEQ in exploring
enforcement options and intends to take all necessary steps to ensure that the
authority exists to properly and fairly enforce this program in the most
efficient manner for the motorist and the state.
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PROPOSED REGULATION

On April 19, 1993 the Department issued a notice of intended regulatory
action regarding the TIM regulation. The ad hoc advisory group described above
was formed of respondents to that notice. The mission of the working group was
to advise the Department on the development of the regulation. A discussion of
issues raised by members of the ad hoc group is included as Appendix B.

The authority for the adoption of the regulation ;s § 46.2-1179 and § 46.2
1180 of the Virginia Motor Vehicle Emissions Control Law (Title 46.2, Chapter 10
of the Code of Virginia) which authorizes the State Air Pollution Control Board
to promulgate regulations controlling air pollution from motor vehicles ;n order
to protect public health and welfare.

Key Provisions

1. The geographic coverage of the program consists of the counties of
Arlington, Fairfax, Fauquier, Loudoun, Prince William, and Stafford;
and the cities of Alexandria, Fairfax, Falls Church, Manassas, and
Manassas Park.

2. Also included are vehicles which operate primarily in these areas,
regardless of registration address.

3. The enhanced emissions inspection consists of several tests.
Vehicles will get a combination of tests based on model year and
weight class. The tests are:

• IM240 exhaust test - A test of a vehicle's exhaust emissions
while operating during a simulated driving cycle.

• Pressure test - A test of the vehicle's fuel supply system to
detect excessive vapor leakage.

• Purge test - A test of the vehicle's system of recycling
gaso1ine fumes from the charcoa1 canis ter into the fue 1
combustion process.

• Two-speed exhaust test - A test of a veh icle I s exhaust
emissions while operating at idle and at 2500 rpm.

• Emissions control device- Avisual inspection of the emissions
contro1 equ ipment wh i ch the manufacturer was requi red to
install.

4. The type of test given will be based on the vehicle's model year and
weight.

5. The inspection fee for each vehicle will be $20.00 or less for the
initial test. One retest will be free if performed within 14 days.

6. The administrative costs will be covered by an additional fee at the

6



time of registration of $2.00 per vehicle, per annum.

7. Inspections and waivers will be valid for two years regardless of
transfers of ownership.

8. In order to be granted a waiver, a motor vehicle must have failed an
initial inspection and a reinspection and at least $450 (in 1990
dollars) must have been spent in valid repair of emissions-related
equipment. This cost is adjusted annually according to the Consumer
Price Index.

9. Enforcement of this program is by denial of motor vehicle
registration until a vehicle has passed the inspection or has been
issued a waiver. This process is being established cooperatively
with the Virginia Department of Motor Vehicles.

10. Inspection facility operations are restricted to testing of vehicle
emissions and related administrative procedures. Facilities are
granted permits and inspection personnel are licensed by the
Director of the Department of Environmental Quality.

REQUEST FOR PROPOSALS

A Request For Proposals to obtain a contractor that would develop and
operate the 11M program was developed by DEQ in conjunction with the Department
of Motor Veh ic1es, Department of Information Techno logy, and Department of
General Services. It was released on September 29, 1993 and proposals are due
on December 1, 1993.

The purpose of the Request for Proposals (RFP) is to solicit sealed
proposals to "establ ish a contract through competitive negotiations for the
services and equipment required to design, install, furnish, and operate the
vehicle emissions inspection and maintenance program in Northern Virginia (the
Program) .

The Program is to be designed to satisfy both federal regulations and
Virginia law for an enhanced test-only vehicle emissions program. It will
consist of a network of test-only emissions inspection stations, owned and
operated by a single contractor or consortium of contractors, that perform only
vehicle emission testing services. No vehicle repair, service, motor vehicle
sales or sale of vehicle parts may be performed at the inspection facilities.
Offerors wi 11 a1so propose potent ia1 methods for provi ding on-s i te veh ic1e
registration, in cooperation with the Department of Motor Vehicles, for the
convenience of emissions inspection customers.

The Contractor will design and implement the Program in a manner that is
consistent with the regulation. Where the terms of the RFP differ or are in
conflict with the regulation, the regulation will prevail. If changes in the
regulation require that the Proposal be amended, then the Contractor and the DEQ
will enter into negotiations to make such changes.

Start-up Phase
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The primary obligations of the Contractor during the Start-Up Phase will
include the following:

1. Purchase, lease or otherwise acquire sites of sufficient number and
size to meet the customer convenience requirements.

2. Furnish a network of vehicle emission inspection facilities of
sufficient number, size, and capacity, so as to meet the require
ments set forth in the Request For Proposals (RFP). It will also
establish a headquarters facility within the 11M Program Area from
which the Program will be managed during the operating phase of the
program.

3. Purchase, 1ease or otherwi se acqu ire I insta 11, and test a11 of the
equipment required to operate all aspects of the Program, as well as
a sufficient number of backup units. The Contractor will procure
and install all of the furniture, furnishings, and accessories
required to manage and operate the Program.

4. The Contractor will design or procure all software to be used in the
Program, including software to access the Virginia Department of
Motor Vehicles (DMV) data base which resides in the Department of
Information Technology mainframe, provide telecommunication
capabi 1it ies between sta t i on sand the Contractor host compu ter ,
between the Contractor host computer and the DEQ, support a11
testing functions, all reporting requirements, and provide necessary
support for Qua 1i ty Assurance and Management funct ions of the
program. All software and telecommunications equipment that will
interface with the DMV database will be developed with an
opportunity for DMV review and approval at major design stages.

5. Emissions inspection stations will satisfactorily pass an Acceptance
Test Procedure conducted by the DEQ.

Operating Phase

The Operating Phase of the program will begin after the Contractor has
satisfactorily passed the Acceptance Test Procedure, and will consist of the
following primary responsibilities, some of which may have been initiated in the
Start-Up Phase of the Program.

1. Perform Emission Inspections and Retests

The Contractor will be responsible for conducting vehicle emissions
inspections and retests for any affected vehicle presented for a inspection.
These will include vehicles seeking inspections in order to qualify for
registration renewal or for any other reason.

2. Maintain Certified Inspector Staff

The Contractor will maintain a sufficient number of trained
supervisors and inspectors available to meet the normal and peak vehicle volumes.
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It is the Contractor's responsibility to ensure that the number of inspectors on
duty at anyone time is sufficient for optimum vehicle inspection and waiting
times of less than 15 minutes. At no time will an operable inspection lane in
any inspection station remain non-operational when three or more vehicles are
waiting in all operating lanes at that station.

3. Test-Only Station - No Repair

The Contractor will not engage in, or be directly or indirectly
associated with, motor vehicle repair or service, motor parts sales, or motor
vehicle sales or leasing. Contractors are barred from referring vehicle owners
to particular providers of vehicle repair services.

4. Issue Inspection Waivers

The DEQ will be responsible for issuing waivers in accordance with
the regulation to qualified motorists at any emissions inspection station.
However, the Contractor will be responsible for issuing inspection waivers when
DEQ personnel are not available and the Contractor will be responsible for
maintaining a data base of waiver information accessible to the DEQ.

5. Provide Referee Support

The Contractor will allow its inspection facilities lanes, equipment
and personnel to be available for DEQ-supervised inspection of vehicles to assist
in issuing inspection waivers, resolving disputes, and performing quality
assurance procedures.

6. Provide Host Computer Services

Tpe Contractor wi 11 be required to prov ide computer 1inks between a11
emission inspection stations in the 11M Program Area and the Contractor's
computer. Data collection, storage, and transmission will be assisted by means
of data communication lines between the Contractor's computer, the DEQ computer,
and the DMV vehicle data base.

7. Public Information Plan

The Contractor will develop and implement a Public Information Plan.
This plan -- one aim of which is to increase public awareness of the requirements
of the Program -- wi 11 be deve loped and imp lemented after the award of the
Contract.

8. Repair Effectiveness

The DEQ realizes that effective emissions repairs are necessary to
achieve Program results. The DEQ is investigating ideas that will enhance repair
effectiveness such as the use of the Contractor facilities for emissions-related
repair diagnostic training, and communication of diagnostic information to
vehicle emissions repair facilities.
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CHAPTER IV
ABILITY TO COMPLY WITH FEDERAL REQUIREMENTS

There are multiple requirements prescribed by the Clean Air Act amendments
of 1990 (the Act) for the reduction of air pollution in the Northern Virginia
area. Specifically, the area is required to apply certain levels of pollution
control technology to industrial sources of pollution and pollution from motor
veh i c1es. Some of these contro 1s are the respons i bi 1i ty of the federa 1
government; some are up to the Commonwealth to a~opt and enforce. The controls
which must be applied to pollution from motor vehicles include the capture and
recycling of gasoline fumes from vehicle refueling, a reformulation of gasoline
to reduce pollution caused by its combustion, improved automotive technology to
reduce exhaust and evaporative emissions, and the enhanced emissions inspection
and maintenance program to ensure vehicles run clean in actual use.

In general, the area is required to reduce the overall level of hydrocarbon
pollution 15% by November 1996 and at least 24% by 1999. If control programs
requ i red by the Clean Air Act do not ach i eve these reduct ions, add i tiona1
strategies must be formulated and adopted to meet these reduction requirements.
An air quality plan describing how these reductions will be met must be submitted
to the EPA for approval.

In the air quality plan for 1996, which Virginia has submitted to the EPA,
the enhanced vehicle emissions inspection and maintenance (l!M) program provides
the greatest pollution reduction of all the strategies - almost 40% of the entire
reduction target. Without this program, the plan would fail to meet the Clean
Air Act reduct ion requirements. With th is program, the plan achieves the
required reduction with a very slight margin of safety. A less stringent 11M
program than that described in this report would also fail to meet the reduction
target. Hence, the enhanced, test-only riM program is the single most important
program available to meet Virginia's air quality needs now and in the future.

In addition, the Clean Air Act and the EPA regulation place certain
requirements on the 11M program itself, called a "performance standard. 1I This
standard includes both pollution reduction requirements and requirements for
specific program components. As stated previously, aspects of the 11M program
which are less stringent than EPA's model program, such as biennial testing
rather than annual, must be compensated for by other program requirements, such
as testing heavier vehicles. The 11M program and air quality plans meet the
Clean Air Act and EPA requirements and have been submi tted to the EPA' for
approval.

As discussed in Chapter III, Federal Requirements, the Intermodal Surface
Transportation Efficiency Act (ISTEA) also places pollution-related requirements
on the Commonwealth. These requirements are in the form of transportation
planning measures and restrictions on road construction. They require that the
state1s transportation plan be in conformity with its air quality plan. That is,
road construction which may create an overall increase in the number of single
occupant vehicles in the area may not increase pollution beyond the ability of
Virginia's programs to compensate for the increase and still meet the overall
reduction requirements. Transportation projects which reduce traffic congestion
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and improve air quality are exempt from this conformity analysis. The ISTEA sets
aside specific funding for such projects in its Congestion Mitigation and Air
Quality Improvement funding, known as CMAQ. Again, the proposed 11M program is
the most critical new program in meeting this transportation conformity
requirement.
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CHAPTER V
CURRENT OR PENDING LITIGATION

There is one lawsuit regarding the implementation of the enhanced
inspection and maintenance program. The suit was brought against EPA by the
National Automobile Dealers Association and the Service Station Dealers of
America. It is the claim of these plaintiffs that the issuance by EPA of a rule,
versus issuance of guidance, exceeds the authority granted EPA in the Clean Air
Act. The suit also claims that EPA's determination of. reduced pollution
reduction credits for other than test-only inspection programs exceeded its
authority, was arbitrary, and constitutes a "taking" under the 4th amendment to
the Constitution. In this case, currently in federal district court in
Washington D.C., the plaintiffs must file their brief by November 13, 1993 and
EPA must file its brief by December 13. The plaintiff's and EPAls replies to
those briefs must be filed by January 11 and March 1 of 1994 respectively.

Another legal action brought by the Natural Resources Defense Counci 1
(NRDC) was combined with the above action by the court. In that action, NRDC
claims that EPA had no authority to allow states to submit so-called II commi t t al
State Implementation Plans (SIP)" in November 1992 for the implementation of
enhanced riM programs rather than a final, legally-binding SIP. EPA allowed this
"committal" because of the delayed release of their own final 11M regulation.
As stated, this suit has been combined with the one above and carries the same
timetable. This issue is no longer relevant to Virginia since the 11M program
has been submitted to EPA.
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CHAPTER VI
CONCLUSIONS

The legislative authority granted by House Bill 2275 and Senate Bill 861,
Chapters 998 and 995 respectively, of the 1993 Acts of the General Assembly,
provide for adequate regulatory and program implementation authority to develop
and establish an enhanced motor vehicle emissions inspection and maintenance
(11M) program in Northern Virginia. The regulation which has been proposed,
pursuant to the statute, and the program which has been developed, meet all
federal and state requirements for program design. Implementation of the
proposed program will result in a significant reduction in pollution from motor
vehicles. The reduction achieved will meet the performance standard set by EPA
for enhanced liM programs and will enable the Commonwealth to meet the overall
pollution reduction requirements for 1996 set by the Clean Air Act. The program
will also be a major part of the pollution reduction plan for 1999 and the
attainment of the National Ambient Air Quality standard for ozone in Northern
Virginia. The attainment of this standard will protect the health of Virginia1s
citizens and provide for strong economic growth in the future. Thus,
implementation of this program will enable the Commonwealth to comply with both
the Clean Air Act and the Intermodal Surface Transportation Efficiency Act.
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Ronald K. Harrell
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Post Office Box 2058
Springfield, VA 22152

John Schofield
Prince William County
Public Works

4379 Ridgewood Center Drive
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3975 Fair Ridge Drive
Fairfax, VA 22033

Abolfaz Iman
8706 Litwalton Court
Vienna, VA 22180

John Sealock
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APPENDIX B

REGULATORY AD HOC GROUP ISSUES

Below is a summary of the results of the work of the ad hoc group. The
first is a list of substantive issues relative to the regulation on which the
group developed a consensus. Each item listed contains a brief description of
the issue. The second is a list of the issues on which the group failed to
develop a consensus, although decisions were ultimately made by the department
on these issues. Each item listed contains a brief description of the issue and
a description of the position of the various parties on that issue.

A. Issues resolved by consensus.

1. Include some requirement that emissions inspection stations
have evening and Saturday hours.

Discussion: Citizens, environmental organizations and service
station operators were keenly interested in evening and
Saturday operating hours. Representatives of potential
contractors wanted the market conditions to determine
operating hours without regulatory constraints. Department
representatives wanted the regulation to be such that room for
negotiation existed within the framework of the RFP. A
consensus was reached to require at least one evening per week
and five Saturday hours of operation.

2. Ensure that the driving distance parameters are not so
stringent that stations have too few inspection lanes.

Discussion: Tighter driving distance parameters may increase
the number of stations at the expense of the number of lanes
at each station. The consensus was that motorists would
prefer to drive a little bit farther to a station with more
inspection lanes and shorter waiting lines rather than drive
a short distance to an inspection station with only two
inspection lanes and have to wait longer in line.

3. Require automobile dealers, who may be furnishing buyers with
a one-year registration with a deferred emissions inspection,
to inform customers that the purchasers may elect, possibly at
their own cost, to obtain an official enhanced emissions
inspection rather than a one-year deferment.

Discussion: The dealers felt this was appropriate and the
consensus was to have the form, which the dealer must furnish
to the purchaser and the Department, state this option along
with language that clearly indicated that the deferment, and
any inspection performed to acquire it, was not a substitute
for the enhanced inspection. Further, the form is required to
state other consumer information items such as the remaining
warranty on the vehicle's emissions control equipment.
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4. Ensure that vehicles which, based on a determination by the
department, do not get tested on the IM24Q test even though
their model year and weight class indicate they should (such
as customized vehicles or those too large to be accommodated
in the inspection lane), get other required tests such as a
pressure test and an emissions control equipment visual check.

Discussion: No dissent.

5. Ensure that Part 1, Definitions, includes "test-only"
restrictions on inspection stations and defines motor vehicle
dealers.

Discussion: No dissent.

6. Ensure that conditions for rejection of vehicles from
inspection for safety reasons are consistent with conditions
of safe vehicle operation used in state safety inspections.

Discussion: No dissent, similar language is used.

7. Separate consumer issues such as consumer protection, public
information and repair effectiveness into a distinct section
or part of the regulation.

Discussion: No dissent, all contained in Part VII of the
proposed regulation.

8. Ensure that waiting time requirements cannot be circumvented
by periodic poor performance fo1lowed by acceptab le
performance in such a way as to conform to the letter, but not
the intent, of the regulation.

Discussion: The maximum average wait time should not be
limited to consecutive days; nor should it be so restrictive
as to create an excessive number of inspection lanes, which
could cause the inspection fee to exceed the $20 cap. The
consensus was to limit waiting time to a 15 minute daily
average, not to be exceeded more than 5 days in any month,
consecutive or not.

B. Issues unresolved by ad hoc group or on which there was no consensus.
(Final decisions were subsequently made by DEQ)

1. The American lung Association (ALA) requested that the
regulation require the department to develop and provide a
comprehensive public information plan. They were concerned
that if the department di d not do it, or did not do it
effectively or in a timely manner, or if the contractor was
not required to do it, then no one would provide the
information in a proper manner. ALA felt they would
ultimately feel compelled to develop and provide the
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information at their expense.

Result: The department, as part of the State Implementation
Plan that must be submitted to EPA, has committed to providing
appropriate public information regarding this program. This
commitment then becomes federally enforceable. Exactly who
develops the plan will be resolved at a later time based on
resu 1ts of contract negoti at ions for the operat ion of the
overall program.

2. Systems Control, Inc., requested that the definition of
"manufacturer or distributor ll in the regulation apply only to
those persons or companies which manufacture or distribute
those particular pieces of equipment which will ultimately be
used in the operation of the Northern Virginia program. They
fe 1t any broader def init; on wau 1d be beyond the statutory
prohibition and may be unconstitutional.

Result: The Department felt that a definition which would
apply only in one portion of the state or only in one state
was inappropriate. The proposed regulation refers to
manufacturers and distr ibutors on 1y as regards the def ined
"emi ss ions testing equ ipment ." which is consistent with the
statute.
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