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I. Authori foriStud'

§9-292 of the Code of Virginia establishes the Commission on Youth and directs
it to "...study and provide recommendations addressing the needs of and services to the
Commonwealth's youth and their families." §9-294 provides that the Commission has
the powers and duties "to undertake studies and gather information and data in order
the accomplish its purposes ...and to formulate and present its recommendations to the
Governor and the General Assembly."

The 1993 General Assembly passed Delegate Jay W. DeBoer's (Petersburg)
House Joint Resolution 490 directing the Commission on Youth, with the assistance of
the Executive Secretary of the Supreme Court of Virginia, the Department of Criminal
Justice Services, and the Family Law Section of the Virginia State Bar, to conduct a
comprehensive study on the role of Guardians ad Litem (GALs), modification of the
courtroom environment and the use of closed circuit television testimony in chifd sexual
assault cases. The Commission on Youth, in fulfilling its legislative mandate, undertook
the study.

For the studies enacted in 1993, the Commission on Youth formed three
subcommittees to provide oversight and direction for the topics assigned. These three
subcommittees were Prevention, Juvenile Justice and Treatment. At the May 7, 1993
meeting of the Commission on Youth, Senator R. Edward Houck, Chairman, assigned
the study on the role of Guardians ad Litem, modification of the courtroom environment,
and use of closed circuit television testimony to the Commission's Treatment
Subcommittee. Serving on the Treatment Subcommittee are Senator Houck
(Spotsylvania), Subcommittee Chair, Senator Robert L. Calhoun (Alexandria),
Delegate L. Karen Darner (Arlington), Delegate Arthur R. Giesen, Jr. (Waynesboro),
and Ms. Thomasina T. Binga (Richmond).

III. Executive Summa

House Joint Resolution 490 was enacted during the 1993 General Assembly
Session in response to testimony received in 1992 by the Legal Issues Subcommittee
of the Commission on the Reduction of Sexual Assault Victimization in Virginia.
Testimony was received on the poor quality of legal representation for children who
were victims of sexual abuse and the negative impact of the courtroom experience on
these victims.



Testimony before the Commission brought forward two key points:

• Children who are victims of abuse and neglect are unique clients whose
representation requires special expertise and attention. Unlike adults,
children do not have the ability to "shop around" in selecting their attorneys.
They are totally dependent on the justice system to select qualified attorneys
trained to represent their best interests. Child victims lack the physical and
mental ability to protect their own interests and well-being, both in and
outside the courtroom environment.

• Children are ill-equipped to understand court proceedings. Compre
hending legal and judicial proceedings can be extremely difficult for well
educated adults. Children, whose mental and emotional abilities are not yet
fully developed, have even greater difficulty understandinq and advocating for
themselves in these proceedings.

The original mandate for the study was written to address only children who are
the victims of sexual abuse. However, given the similarity of issues, the study's focus
was broadened to include all child victims of abuse and neglect. The goal has been to
develop recommendations which reduce the trauma experienced by child victims in the
legal proceedings and, ideally, increase their opportunities for healing.

Children who are alleged victims of abuse or neglect need representation by
attorne, J with specialized knowledge in the areas of juvenile court procedure, child
psychology and development, and community treatment resources. Unfortunately, in
Virginia children often receive legal representation by attorneys with little or no expertise
in these areas. Because Juvenile and Family Court law are, not topics of study in law
school or bar review curricula, many attorneys have no formal training in these relevant
subjects.

Throughout the nation and Virginia there are several examples of model efforts
to improve the quality of legal representation of these children. Several other states
have model Guardian ad Litem programs in which full or part time attorneys with
specialized expertise and experience in this area of the law handle all cases of alleged
abuse and neglect.

In Virginia there are many judicial districts in which frequent efforts are made to
improve the courtroom experience for children who must testify as victims of abuse Jr
neglect. For example, the presence of a support person is allowed in some instances,
depending on the judge and circumstances of the particular case. Few Virginia
jurisdictions have Commonwealth's Attorneys available to prosecute all cases in which
the victim is a juvenile. Some Virginia court facilities have separate courtroom
entrances for child victims. Some have developed children's waiting areas and
interview rooms with toys and furniture appropriate for children. Court staff in some
areas provide informal introductions to the courtroom and court procedure. However,
none of these modifications is available consistently to child victims across the state.
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Virginia has neither model Guardian ad Litem programs similar to those in other
states nor a statute specifically permitting the presence in the courtroom of support
people for all children who must testify. Techniques which are permissible by statute,
such as closed circuit television testimony, are used infrequently. In many instances
there is no designated monitoring procedure to insure that court-ordered treatment
services are actually received or delivered.

As a result, child victims in Virginia are frequently further traumatized by the
justice system designed to protect them. Children who already feel betrayed by the
trusted adults who abused them often feel further betrayed by the justice and law
enforcement systems ostensibly there to help them. Multiple interviews, lengthy
courtroom proceedings, and adversarial cross examinations compound their feelings of
victimization.

LEGISLATIVE RECOMMENDATIONS

Improvements in the quality of counsel and courtroom environment are needed
statewide. Through the establishment of standards, comprehensive training packages
for allied professionals, legislative revisions, and the expansion of judicial guidelines,
the Commonwealth can better meet the needs of children who are victims of abuse or
neglect.

On the basis of its findings, the Commission on Youth offers the following
legislative recommendations in the areas of:

• Improved Legal Representation
• Modifications of Courtroom Environment
• Increased Utilization of Closed Circuit Testimony, and
• Professional Development.

Improved Legal Representation

Recommendation 1
Introduce legislation which establishes criteria for attorneys to qualify for appointment
as Guardians ad Litem for children. These standards should include:

a. license or permission to practice law in Virginia,
b. current training in Guardian ad Litem representation,
c. familiarity with the Juvenile and Domestic Relations and Family Court

systems, and
d. demonstrated proficiency in this area of the law.

Recommendation 2
Fund pilot model Guardian ad Litem programs in two localities in the state.
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Recommendation 3
Institutionalize a mechanism through which a pool of attorneys meeting the standards
established for Guardians ad Litem commit a specific number of hours annually to pro
bono Guardian ad Litem work.

Recommendation 4
Develop and implement a statewide marketing plan to build a pool of pro bono
attorneys to serve as Guardians ad Litem for abused and neglected children.

Recommendation 5
Request the Commission on Youth to continue this study for six months to initiate a
statewide network for Guardians ad Litem throughout the state. The Commission on
Youth's tasks would be: (a) to determine the most effective method for establishing this
network, either through existing related associations or the creation of an entirely new
association, and (b) to secure funding to support network activities.

Recommendation 6
Through Judicial Guidelines and training, encourage all Juvenile and Domestic
Relations Court judqes in the state to be uniform in their payment of $40 hourly for out
of-court and $60 for in-court time, with no ceiling for documented hours.

Modifications of Courtroom Environment

Recommendation 7
Request the Supreme Court of Virginia, in conjunction with the Department of Criminal
Justice Services, to develop and provide training to judges on courtroom modifications
available to lessen the psychological trauma of testimony by child victims of abuse and
neglect.

Recommendation 8
Request the Supreme Court, with the support of the Commission on Youth, and the
Departments of Social Services and Criminal Justice Services, to develop a list of
Judicial Guidelines on courtroom modifications. These guidelines should include, but
not be limited to, the following: .

a. Provision of separate entrances to the courtroom and separate waiting areas
available to child witnesses whenever possible;

b. Avoidance of unnecessary interviews for child witnesses through the use of
videotapes, consolidation of the investigation by Child Protective Services and
law enforcement personnel, or the assignment of the same prosecutor
throughout the entire court proceeding;

c. Provision of an informal introduction to the courtroom and court proceedings to
the child witness prior to the actual hearing, when appropriate, as determined by
the needs of the child;

d. Allowance of frequent recesses due to the child's limited attention span and
developmental stage; and
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e. Appointment of the same Guardian ad Litem whenever a child returns to court on
a subsequent petition. In his/her role as Guardian ad Litem, the attorney
acquires special knowledge which allows him/her to better represent the child's
best interests.

Recommendation 9
Request the Department of Criminal Justice Services to develop a training package on
courtroom modifications available for adaptation and implementation by Court
Appointed Special Advocates (CASA), Court Service Units, Child Protective Services,
Victim Witness programs, and the Association of Commonwealth's Attorneys.

Recommendation 10
Include the following changes for Juvenile and Domestic Relations Courts in the next
revision of the Virginia Courthouse Facility Guidelines originally published in March
1987 by the JUdicial Council of Virginia:

a. Increase the availability of separate and private witness and/or conference
rooms to protect the child from unnecessary exposure to public scrutiny and
defense witnesses;

b. Incorporate into the design or function of new and old courthouses a separate
entrance for victim witnesses, including children; and

c. Include in the design a specific seating place for a support person with enough
proximity to reassure, but not to touch, the victim.

Recommendation 11
Introduce legislation which entitles any victim or witness under the age of 18 to have in
attendance a person of his/her choosing who is not a witness in the proceeding to
provide support at any judicial proceeding in which the juvenile must testify.

Recommendation 12
Introduce legislation to require that Commonwealth's Attorneys be involved in all
misdemeanors against the person of a juvenile.

Recommendation 13
Request the Department of Criminal Justice Services to provide training and develop an
informational brochure for Commonwealth's Attorneys and the defense bar about the
availability and accessibility of technology and personnel for the utilization of closed
circuit television testimony.

Increased Utilization of Closed Circuit Testimony

Recommendation 14
Request the Department of Criminal Justice Services to develop statewide protocol for
the utilization of closed circuit television testimony in cases which involve children who
are the victims of abuse or sexual assault.
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Recommendation 15
Amend Virginia Code §18.2-67.9 for seven-day written notification for the use of closed
circuit television testimony in the emergency removal hearings and requiring 48-hour
advance notice.

Professional Development

Recommendation 16
Request the Commission on Youth, in conjunction with the Supreme Court, to develop
continuing legal education training for G~'3rdians ad Litem which enhances their skills in
providing quality representation for children who are the victims of sexual abuse and
neglect and deliver it in 1994 to Guardians ad Litem throughout the state.

Recommendation 17
Support the Prevention Subcommittee of the Governor's Commission on Violent
Crime's budget request of $60,000 in 1995 and $120,000 in 1996 to start new Court
Appointed Special Advocates (CASA) programs throughout the Commonwealth.

Recommendation 18
Support the Department of Criminal Justice Services' request for $80,000 in 1995 and
$100,000 in 1996 to fund Court Appointed Special Advocates (CASA) programs which
have been in existence for a minimum of three years.

Recommendation 19
Request the Supreme Court to assess the feasibility of developing an automated tickler
system to monitor the follow-through of court-ordered treatment for children who are the
victims of abuse or neglect, either through the Clerks of Courts' offices or the
Department of Youth and Family Services so that, if services are not received, the case
is brought back to the attention of the presiding court within a specified time.

Recommendation 20
Through Judicial Guidelines and training, encourage all Juvenile and Domestic
Relations Court Judges in the state to designate in their court orders a specific agency
responsible for monitoring follow-through of court-ordered treatment for children who
are victims of abuse and neglect.

IV. Methodolo9'.L-Y__--'-- --'-- _

The findings of the 1993 Commission on Youth study are based on several
different research methodologies. A work group, comosed of experts from each of the
disciplines which deal with victims of abuse and neglect, convened on ten occasions
during the year. Membership of the work group is listed in Appendix B. Thorough
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analyses were made of program literature and law review articles, as well as relevant
case law and federal and state guidelines and statutes.

Materials compiled by national associations with similar objectives, such as
National Court Appointed Special Advocates (CASA), the American Bar Association,
and the U.S. Department of Justice, were also reviewed. Furthermore, interviews by
telephone and in person were conducted with Guardian ad Litem programs throughout
the nation. Finally, relevant data compiled by the Supreme Court of Virginia and the
Virginia Department of Social Services was studied and analyzed.

On the basis of the requirements of HJR 490, the following study objectives were
developed by the work group:

• Identification of the uniqueness of the child client who has been the victim of
abuse and neglect;

• Identification of the special expertise required by attorneys who represent chifd
victims;

• Identification and analysis of relevant state and federal law addressing the role,
responsibilities, and duties of Guardians ad Litem who represent children who
have been victims of abuse and neglect;

• Identification of state and national model Guardian ad Litem programs;

• Comparative analysis of compensation for Guardians ad Litem in Virginia and
other states;

• Identification of formalized training programs and procedures for Guardians ad
Litem in Virginia and other states;

• Identification of methods used in Virginia and other states to modify the
courtroom environment and processes for children who are the victims of abuse
and neglect;

• Assessment of the degree to which state law and policies encourage the
provision of high-quality legal representation for children who are victims of
abuse and neglect;

• Identification of statutes in other states which allow the presence in the
courtroom of support persons for children who are victims of abuse and neglect;
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• Identification of specific cases in Virginia since 1988 in which closed circuit
television testimony has been utilized and the factors contributing to this lack of
usage;

• Analysis of closed circuit testimony utilization in child abuse cases; and

• Identification of facility improvements in courtroom settings to accommodate a
child's special needs.

VI. Back9_ro_·u--'-"_d---:__----.;... --"- ---:---:_____"'"""-'--""'-----

House Joint Resolution 490 directed the Commission on Youth, with the
assistance of the Executive Secretary of the Supreme Court of Virginia, the Virginia
Department of Criminal Justice Services, and the Family Law Section of the Virginia
State Bar, to conduct a comprehensive study on the role of Guardians ad Litem (GALs),
the courtroom environment, and the use of closed circuit television testimony in child
sexual assault cases.

In order to develop recommendations pursuant to the study mandate, a review of
pertinent state and federal laws and procedures was essential. Improvements in the
field of child abuse prosecution requires an understanding of the parameters of legal
reform, clinical research findings and program designs. In the pages which follow, a
brief description of the following is provided:

• Relevant Statutes in Federal and State Law
• Procedure
• Statistical Overview
• GAL Program Models and
• National Studies.

For more information, please refer to the Bibliography.

RELEVANT STATUTES

Federal Law

Although the primary responsibility for responding to cases of child abuse
and neglect rests with state and local agencies, the federal Child Abuse
Prevention and Treatment Act (Public Law 93-27) mandates legal representation
for all children involved in child abuse and neglect proceedings.
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Child abuse and neglect is defined by the federal act as:

the physical or mental injury, sexual abuse or exploitation, negligent
treatment, or maltreatment of a child under the age of 18 by a person
responsible for the child's welfare under circumstances which indicate the
child's health or welfare is harmed or threatened.

Despite this requirement, a 1990 study and subsequent telephone update by
National CASA indicates that not all child victims of abuse and neglect are receiving
legal representation in at least half of the states in the nation. Virginia, fortunately, does
provide representation in 1000/ 0 of these cases; however, the quality of the
representation in the Commonwealth is uneven.

The Children's Justice and Assistance Act was enacted in 1986 to address the
needs of children who are victims of abuse and neglect from a legal perspective. The
federal statutes provide incentive funds to states to encourage improvement in the
handling of child abuse cases, especially those involving sexual abuse, in a manner
which reduces additional trauma to the child and improves procedures for the
investigation and prosecution of such cases. Currently $9.3 million is available from the
Crime Victims' Fund for grants under the Children's Justice Act (CJA). The
requirements of the Act include a strong emphasis on multi-disciplinary involvement in
investigation and prosecution, reducing the number of interviews of the child victim, and
addressing the needs of the child victim.

State Law

Virginia Code §16.1-266A requires the appointment of an attorney as GAL for
any child who is alleged to be abused or neglected, the subject of an entrustment
agreement, the subject of a petition terminating residual parental rights, or involved in a
proceeding where the parents, for good cause, seek to be relieved of the child's
custody. Code §16.1-281 E also mandates the appointment of a GAL in any proceeding
reviewing foster care status.

§16.1-266D of the Code permits a GAL be appointed "in all other cases which in
the discretion of the court require a GAL to represent the interests of the child." While
this statute permits the appointment of a GAL in criminal proceedings, it does not
delineate a specific role or set of responsibilities for a GAL in such proceedings.

In addition to the Code, The Rules of Court further describes the role of the GAL.
The Rules of the Court is prescribed by the Supreme Court and published by the
Virginia Code Commission to regulate the practice and pleading procedures in all courts
throughout the state. Prior to reaching closure in Rule 8:6, the Judicial Council of
Virginia wrestled at length over the issue of a GALls representing the
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wishes (versus the best interests) of the child. Rule 8:6, which indicates that a GAL is
to represent best interest, but alert the court when there is a conflict, reads:

The guardian ad litem shall vigorously represent the child, fully protecting
the child's interest and welfare. The guardian ad litem shall advise the
court of the wishes of the child in any case where the wishes of the child
conflict with the opinion of the guardian ad litem as to what is in the chi/d's
best interest and welfare.

PROCEDURE

In Virginia's Juvenile and Domestic Relations system, there are essentially four
types of court proceedings involving a GAL for child victims of abuse and neglect:

1. Emergency Hearings - convened to determine the need for emergency
treatment or placement of a child who has been the victim of alleged abuse and
neglect.

2. Adjudicatory Hearings - convened to determine whether a child has been the
victim of abuse or neglect and whether there exists a legal basis for the State to
intervene for the protection of the child.

3. Dispositional Hearings - convened to determine the action to be taken on the
case after adjudication.

4. Review Hearings - convened to review placement and services for children in
foster care.

There is no statewide procedure for the appointment of GALs in the
Commonwealth of Virginia. Lists of attorneys interested in being appointed are
compiled by local bars in the different judicial districts. These lists are then made
available to the Juvenile and Domestic Relations Court Judges and Clerks of the Court
in each particular judicial district. In some localities, judges make the appointments;
while in others, the Clerks assign the GALs.

'inere are son.e localities where judges have developed their own training
program and have chosen to require training prior to appointment as a GAL. There are
also some localities with CASA programs where judges have required attorneys on the
list to participate in the annual training program provided by CASA.

While the role of the GAL is critical at all stages of the court proceeding, it is
most critical at the dispositional hearing. In the adult system the focus is on the
adjudicatory hearing, with the greatest importance attached to the determination of guilt
or innocence. In contrast, in child abuse and neglect cases, the focus is on the
dispositional stage of the proceedings and the ordering of services for the families and
the children who have been victimized. The presence of the GAL is essential at this
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juncture because of the GAL's responsibility to advocate for treatment services for the
child and family. The GAL is also vital at this stage because the GAL functions as the
interpreter and the spokesman for the child in the courtroom.

STATISTICAL OVERVIEW

National statistics indicate that child abuse and neglect continues to be a
problem involving many children and families. Because national reports are kept on a
calendar year basis and state statistics are kept on a fiscal year basis, it is difficult to
draw an exact parallel between national and state reports. Statistics at the national level
are available only through calendar year 1991, while statistics on the state level are
available through fiscal year 1993.

At the national level, no system to collect data similar to that accessed in Virginia
was initiated until September 1989. The first national data comparable to Virginia
covers a ten-month, as opposed to a twelve-month, period. In addition, the number of
states participating in the national studies varies from year to year. Despite these
inconsistencies, a brief look at the statistics on abuse and neglect on both levels
illustrates the magnitude of the problem.

Between September 1989 and June 1990, 48 states showed a total of 857,308
founded reports of children who were victims of abuse or neglect. 16% (139,837) of
these children were the victims of sexual abuse and 43%) (369,126) were six years old
or younger. In calendar year 1991, 45 states reported a total of 826,422 founded
reports of abuse or neglect. 150/0 (131,479) of these children were the victims of
sexual abuse and 450/0 (376,406) were six years of age or less. It is significant to note
that the reduction in the number of total victims in calendar year 1991 results from data
having been collected in 1991 in only 45 states, as opposed to 48 between September
1987 and June 1990.

In Virginia for fiscal year 1993, there were a total of 14,663 completed
investigations of child abuse or neglect which were determined to be founded or with
reason to suspect. 15% (2,277) of these children were victims of sexual assault, which
represents a 13% increase from the preceding year. 48% (7,073) were six years of age
or less.

Reason to suspect is defined in the Child Protective Services Department
Manual as a situation in which the

...review of facts shows no clear and convincing evidence that abuse or neglect
as defined has occurred. However, the situation gives the worker reason to
believe that abuse or neglect has occurred. The evidence supporting the
worker's disposition must be documented in case record.

Beginning in fiscal year 1994, the terminology reason to suspect is replaced by new
language less susceptible to the SUbjectivity of the worker.
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PROGRAM MODELS

There are no national guidelines for the role and responsibilities of GALs. Few
states provide GALs with written guidance. According to a 1990 National CASA survey,
only 20 states have statutes, court rules, or state administrative policy directives
specifying the activities of a GAL. Jurisdictions that do provide written guidance have
defined GAL responsibilities to include: conducting independent investigations of the
case; meeting with the children, families, and foster families; providing legal
representation; insuring that the children's needs or best interests are met through
court-ordered treatment; and providing regular monitoring of cases. Clear delineation of
the GAL role is found in The Standards of Practice for Guardians ad Litem developed
by the Colorado Bar Association in 1991 (Appendix C) and the Order Substituting
Guardian ad Litem in Hawaii (Appendix D), which enumerates ten specific duties on the
back of the order distributed at the initial court hearing.

There are several different program models for GALs throughout the country.
Comparisons between these models is extremely difficult because of their diversity in
statutory authority, structure, and terminology among the different states. Analysis for
HJR 490 focused on six basic model structures. Program models cited are from
Pulaski County, Arkansas; Denver, Colorado; Portland, Oregon; and three statewide
models in Delaware, North Carolina, and Vermont. These particular programs were
selected because they represented well-known programs which were diverse by virtue
of th..r inclusion of the full spectrum of characteristics being utilized in legal
representation models.

In order to satisfy Arkansas' statutory mandate that GALs be attorneys. the
Office of the County Attorney in Pulaski hires two full-time attorneys to handle
exclusively GAL cases involving minors. These attorneys receive no formal training in
this particular area of the law and their performance is evaluated by the Pulaski County
Attorney. Whenever available, CASA volunteers are also assigned to these children.
As in Virginia, CASA volunteers in the County of Pulaski function as friends of the court,
but not as parties to the case.

As friends to the court, CASAs can make informal suggestions and
recommendations to the court staff and GAL, but do not actually participate in the court
hearing. Friends of the court are available to help investigate the case, befriend and
support the child, and offer suggestions to the GAL. In a model with volunteers serving
as friends of the court, the duty to represent the best interests of the child to the court
rests solely on the GAL. Volunteers who are parties to the case are expected to
present formal findings and recommendations in the court proceeding.

The strength of the Pulaski program is that all children receive the legal
representation of a GAL, as well as the emotional support of a CASA. Because of the
low salary available for the GAL position, the levels of expertise and experience of
attorneys hired may not always be as high as in other program models. Low pay also
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increases the likelihood of staff turnover. There is no standardized training for the full
time GALs. There is no direct supervision by an attorney also practicing GAL work.

In contrast, the Children's Law Center (CLC) in Denver, Colorado has three and
a half attorney positions dedicated to handling all cases involving children and the law.
These include health-related issues and services for learning disabled children, as well
as abuse and neglect. As in Virginia and Arkansas, Colorado mandates by statute that
GALs be attorneys. Children who become involved with the Denver CLC on GAL cases
of abuse and neglect are also assigned a CASA whenever available. Unlike Virginia or
Arkansas, however, Denver CASAs function as legal parties to the proceedings and the
CLC attorney essentially represents the CASA volunteer. In this program model, the
recommendation of the GAL prevails in those instances where the GAL and CASA
conflict as to their views of the child's best interests.

The performance of the CLC attorneys is monitored by the executive director of
the agency, who has been a practicing attorney for over ten years. Although there is no
formalized training program for the CLC staff of attorneys, they frequently attend
seminars and symposiums on juvenile and family law. As with Arkansas, CLC's
attorneys' salaries are low. The program as, nevertheless, been extremely successful
in attracting dedicated and experienced attorneys in this area of the law, most likely
because of its nationwide reputation for quality representation.

Both Delaware and North Carolina have statutes requiring that GALs be
assigned to all children who are the victims of abuse and neglect. These GALs,
however are not attorneys, but rather trained volunteers who are considered legal
parties to the court proceedings. While the North Carolina statute mandates that
attorneys be assigned to all cases with volunteer GALs, the Delaware statute does not.
However, both states have staff attorneys available to handle abuse and neglect cases
in all judicial districts. In Delaware, two attorneys are hired annually on a contractual
basis by the State Court System. In North Carolina several attorney advocates are
hired to assure coverage in every judicial district in the state.

In Delaware and North Carolina, the attorneys represent the volunteer GALs who
are considered legal parties to the case. The role of the volunteer GALs is to befriend
the child, investigate the case, and research possible treatment and placement options.
Both programs have built into their models coordinated meetings between the assigned
attorney and GAL prior to each court proceeding.

While there is no standard training or job performance evaluation in place,
Delaware staff report that their contractual relationship with private attorneys allows
them to select attorneys with significant experience and expertise in this area of the law.
Furthermore, the annual renewal of the contract creates an opportunity for the
contractor to reevaluate and monitor the two attorneys' job performance every 12
months. North Carolina, in contrast, requires participation in a 20-hour training session
for all newly-hired attorneys serving as GALs. The North Carolina attorneys are state
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employees, whose performance is monitored annually through the standard personnel
procedures of the state.

The program model in Delaware is unique in its procedure of allowing the
recommendation of the volunteer to prevail whenever there is conflict between the
attorney and the GAL as to the best interests of a child. North Carolina staff report that
they do not experience such conflicts because of their focus on the partnership of the
attorney and GAL. Their emphasis on the mutual goal of serving the best interests of
the child mitigates against conflict between the two roles.

Vermont, unlike Delaware and North Carolina, has a statutory requirement that
volunteer GALs be assigned in all abuse and neglect cases, as well as staff attorneys
for all children before the court on any matter. Public defenders are assigned to all
juvenile cases. Both the public defenders and the volunteer GALs are considered
parties to the court proceedings in Vermont.

While the public defender represents the child's wishes, the volunteer GAL
represents the child's best interests. As state employees, the public defender's job
performance is monitored annually by the Public Defender Deputy Director. Although
there is no formalized training for public defenders who represent children, the quality of
representation provided is described by court service staff as outstanding because of
the strong orientation toward families and children in the Vermont statute and the state
Office of the Public Defender.

Another very different program model can be found at the Lawyers for Children
office in Portland, Oregon. Oregon statute mandates the involvement of a volunteer
CASA who functions as a party to the court proceedings. Lawyers for Children is a
non-profit group which organizes, trains, and networks with local attorneys to represent
children in GAL proceedings pro bono. One staff person provides administrative
support to this pool of volunteer attorneys available to serve as GALs. Through regular
newsletters and brown bag lunches, efforts have been made to recognize and support
their achievements. These networks also provide pro bono GALs with opportunities to
keep their training current and retain their interest and enthusiasm for this area of the
law.

Figure 1 which follows outlines the eligibility, client characteristics, and staffing
patterns of the six program models discussed.
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Figure 1

A Comparison of Guardian Ad litem Models throughout the Country

Children's Law Lawyers for
Pulaski Center State of Children
County, Denver, State of North Portland, State of

Program Arkansas Colorado Delaware Carolina Oregon Vermont

Volunteer Volunteer (CASA) Volunteer (GAL)* Volunteer (GAL)* Volunteer (CASA) Volunteer (GAL)

Participants (CASA)
Staff Staff Attorney (GAL) Staff Attorney Staff Attorney Volunteer Attorney Staff Attorney

Attorney(GAL)
Volunteer as Party No Yes Yes Yes Yes Yes

Attorney Represents Child CASA GAL GAL CASA Child

Statutory Req. in GAL- Attorney - Mandatory GAL - Judicial GAL - Mandatory Volunteer - Attorney - Mandatory

Abuse/Neglect Cases Mandatory Discretion Attorney - Mandatory
Mandatory if GAL

is appointed
Statewide Source of No No Yes Yes No Yes
Legal Representation County Staff Attorneys Contractual State-funded Attorneys Volunteers State-funded Public

Attorneys (per Judicial District) Defenders'"
Standardized No No No Yes No No

Training of Attorney
Standardized Moni-
toring of Attorney Yes Yes No Yes No Yes
Performance
Structured Coordina-
tion of AttyNolunteer No No Yes Yes No No
Recommendation Volunteer's: best interests;

Which Controls Attorney's Attorney's Volunteer's Not Addressed Not Addressed Attorney's: child's wishes

Compensation per $25,000 $30,000 $41,600 Not Available None $30-$40,000
Attorney
Program Budget $~O,OOO $200,000 $150,000 $200,000 None Unknown
Funding Source State, County United Way, Private State Court State Agency Private Legislative

Gov't Funds Contributions, State Appropriation
Affiliated with National CASA

** Duties are note limited to Juvenile and Domestic Relations cases
Source: Graphic & Analysis Virginia Commission on Youth September 1993



• 16th

• 17th
• 24th

In Virginia there are several localities with programs designed specifically to
improve the quality of legal representation provided by GALs. For example, judges in
five judicial districts have established and imposed their own criteria for GALs who
represent alleged victims of abuse and neglect. Each of these judges has developed
and implemented local training programs required for the appointment of GALs in their
particular locality. These judqes serve the following judicial districts:

• zth, City of Newport News
• 15th City of Fredericksburg; Counties of Caroline, Essex, Hanover, King

George, Lancaster, Northumberland, Richmond, Spotsylvania,
Stafford and Westmoreland
City of Charlottesville; Counties of Madison, Greene, Albemarle,
Fluvanna, Goochland, Louisa, Orange, and Culpeper
Cities of Arlington and Falls Church, and
Cities of Lynchburg and Bedford; Counties of Nelson, Amherst,
Campbell and Bedford

CASA programs exist in one third of the localities of the state. These programs
provide mandatory training for all volunteers and are available to interested GALs. The
Young Lawyer's section of the Virginia State Bar has occasionally presented Continuing
Legal Education courses in juvenile and family law. These programs, however, have
not been offered consistently on an annual basis, but rather in those years when the
Young Lawyers has chosen family and juvenile law as its area of focus. There are no
o1-gc;ng statewide initiatives to recruit, train, or support attorneys providing GAL work
to child victims.

NATIONAL STUDIES

It was not until 1987 that researchers began to undertake empirical studies of the
effect of the court process on sexually abused children. Four studies have been
conducted to date.

In 1987, J.F. Tedesco and S.V. Schnell conducted a mail survey in Iowa which
measured children's reactions to sex abuse investigation and litigation. Older children
were asked to complete the survey independently, while the primary caretakers of the
younger children completed it after first discussing the survey questions with the
children themselves (except in the case of infants or children too young or incapacitated
to communicate). While 53% of victims rated the legal system helpful, 21 % found it
harmful, citing factors such as multiple, repetitive interviews and adversarial cross
examination.

O.K. Runyan in 1988 researched impact of legal interventions on sexually
abused children in North Carolina. He followed 100 children, ages 6-17, who had been
victims of intra familial sexual abuse. Using standard psychological instruments he
assessed their mental health at the time of referral, five months later, and eighteen
months later. At the five month follow-up he found a significant decrease in the anxiety
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level of children who had already testified in juvenile court and whose cases had not
been continued or delayed.

Another study by G.S. Goodman measured the impact of court processes in
Colorado on children 4-17 years old who had been victims of sexual abuse by either
family members or strangers. The children were interviewed at the time of referral,
three months after testifying in court, seven months after testifying in court, and after
the final court disposition. These results were compared to results for children who did
not testify but "matched" the above group in age, sex, race, and characteristics of the
offense. At the seven month follow-up interviews, children who had testified more than
one time showed less improvement than those who had not testified. At the final
disposition follow-up, however, these differences were no longer apparent, implying that
any adverse effects of testifying dissipate with time. Furthermore, the Colorado study,
unlike the previous study in North Carolina, found that court continuances did not have
a particularly negative impact.

Both the North Carolina and the Colorado studies used direct interviews and
courtroom observations to examine factors which appeared to impact children's
emotional response to their involvement in the court process. While both studies found
maternal support to be an important factor to the children's mental health, the North
Carolina study found that children enjoyed the same benefit from the presence of a
child advocate. Both studies found two primary factors which significantly increase the
trauma of the courtroom experience for these children: (1) a lack of training and
preparation by the attorneys and (2) the child's perception of threats by the defendant.

More recently, D. Whitcomb reported the preliminary findings of a more in-depth
study of 256 children, ages 4-17, whose allegations of sexual abuse were referred for
prosecution in four Colorado counties. These children were interviewed twice; first, just
before trial, and, second, seven to nine months after trial. A battery of psychological
tests and interview data were used to measure their psychological well-being.

Preliminary findings have indicated that the courtroom experience has not
produced any long-term negative effects on any of the children, except those nine and
older who were required to testify on more than one occasion and were subjected to
harsh or extensive cross examination. In fact, parental reports suggest that testifying
may have actually reduced the stress experienced by the children under the age of
nine.

These four studies identify certain key factors which ameliorate or exacerbate
the emotional impact of court involvement on child victims. Factors which consistently
ameliorate the stress include:

• testifying in court,
• case resolution,
• passage of time, and
• support of a mother or specifically assigned child advocate.

17



Factors which exacerbate the trauma include:
• inadequate training and preparation by the attorneys involved,
• repeated interviews during investigation and trial preparation,
• testifying at more than one proceeding,
• long and rough cross examination,
• absence of maternal support, and
• defendant's presence in court.

Guided by these findings, there are many changes which can be-made on the
local, statewide, and national levels to ameliorate the stress of children who are alleged
victims of abuse or neglect with respect to the courtroom experience. The quality of
representation provided by attorneys who practice as GALs can be improved through
uniform statewide training. Courtroom facilities can be adapted to more adequately
meet the needs of these child victims to be protected from encounters with the
defendant and defense witnesses. Informal introductions to the courtroom and court
procedure can be encouraged in guidelines and training. Informational brochures can
increase public awareness of the accessibility of closed circuit television and other
similar technologies which can reduce the stress for these children. Rather than have
children experiencing the justice system as one more victimization, the legal process
can be altered to facilitate the first step in their healing process.

VII;,:·.·.;~iiPdiggs.· •••·.·a·na·.\··Rec()......me·l1dat·i·o1'15

Findings

1. There are no specific requirements for an attorney licensed to practice law in
Virginia to be appointed as a GAL for child victims of abuse and neglect.

2. The capacity and needs of child victims are different from those of an adult.

3. Juvenile law and procedure are not included as required subjects in any law
school curricula or in the areas of study and examination for the Virginia State Bar.

4. Children in Virginia who are alleged victims of abuse and neglect frequently
receive legal representation by GALs with inadequate experience and expertise in this
area of the law.

5. Statewide training of attorneys currently practicing as GALs is inadequate.

Recommendation 1
Introduce legislation which establishes criteria for attorneys to qualify for
appointment as Guardians ad Litem for children. These standards should
include:

a. license or permission to practice law in Virginia,
b. current training in Guardian ad Litem representation,
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c. familiarity with the Juvenile and Domestic Relations and
Family Court systems, and

d. demonstrated proficiency in this area of the law.

Discussion--Training of attorneys who practice as GALs is random at best in the
majority of other states, as welt as in most localities in Virginia. According to a 1990
survey by National CASA, there are only seven states and the District of Columbia
which require training for attorneys who serve as GALs: Massachusetts, New Jersey,
New York, North Carolina, Rhode Island, Utah, and Missouri.

Through telephone research with these seven states and the District of Columbia, it
became apparent that North Carolina is the only state in which mandated training is
actually being delivered and received by all practicing attorneys participating in cases of
alleged child abuse and neglect. While Vermont reported no mandate for training, it did
report that all attorneys who serve as GALs for children routinely attend the same
training as their court advocate volunteers. Ironically, training requirements in general
are more consistently enforced in the 27 states which rely primarily on non-attorney
volunteer advocates to function as GALs.

While there are localities in Virginia in which the judge appoints only those GALs who
have participated in locally-administered training I most localities do not offer any
training whatsoever. In the rural areas of the state, judges sometimes have difficulty
finding attorneys with any experience in GAL representation. Testimony before the
Commission on the Reduction of Sexual Assault Victimization in Virginia in November
1992 included repeated descriptions of poor legal representation.

To obtain a law degree or a license to practice law in Virginia, there is no academic
training required in juvenile law or procedures. Training in the social sciences with
respect to child development and interviewing skills is also not mandated. GALs for
child victims need basic training in juvenile law and procedure as well as child
development and community treatment resources in order to better fulfill their role as
the child's interpreter and spokesman. From the child's perspective, the role of the GAL
and the GAL's ability to advocate for services are key to successful resolution of the
case.

Findings

6. There are several program models in other states where attorneys with
expertise and experience in this area of the law are hired exclusively to handle GAL
cases. In areas with these models, judges, court service staff, and parties to the case
report tremendous satisfaction with the quality of legal representation provided.

7. No single program model improves the quality of legal representation for
children who are victims of abuse or neglect.
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Recommendation 2
Fund pilot model Guardian ad Litem programs in two localities in the state.

Discussion--Model programs in Vermont, Delaware, North Carolina, Pulaski County,
Arkansas, and Denver, Colorado offer examples of well known programs where all
parties involved report satisfaction with the quality representation they receive. In some
models attorneys are hired contractually, while in others they are employees of the
state court system. In both types of model, there is a built-in monitoring of
performance, either through standard state personnel procedures or annual review at
the time of the contract's potential renewal.

A pilot in Virginia would provide an opportunity to test different program structures.
Specifically, part-time contracts in localities with a CASA program could be contrasted
with an area without a CASA. Evaluations could be conducted to measure satisfaction
on the part of the judges, Social Services and the client. Currently GALs are
compensated by the Crime Compensation fund. As a point in comparison, Figure 2
provides a summary of compensation paid to attorneys serving as GALs on a full-time
or contractual basis.
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Figure 2

Compensation of Staff Attorneys Serving as Guardians ad Litem

Full-time or Annual
State Part-time Compensation Employer

Alaska Full-time $60-85,000 Office of Public Advocacy

Delaware Full-time $41,600 State Courts

Georgia Full-time $25-39,000 Locality

Illinois Full-time $25-35,000 Office of Public Guardian

Iowa Full-time $32,000 Public Defender's Office

Maryland Full-time $21-35,000 Legal Aid

$32-$50,000 Public Defender's Office

Michigan Part-time $5-15,000 Locality

Mississippi Full-time $28-40.000 Public Defender's Office

Missouri Full-time $30,000 Legal Aid

New Jersey Full-time $30-62,000 Public Defender's Office

New York Full-time $23-48,000 Legal Aid

North Carolina Full-time $32-40,000 Children's Law Center (Mecklenberg Co.)

Oklahoma Full-time $28-40,000 Public Defender's Office

Oregon Full-time $28,000 Public Defender's Office

Pennsylvania Part- and Full-time $12-37,000 Public Defender's Office

$12-37,000 Support Center for Child Advocates

Utah Part- and Full-time $4,800-20,000 State Court Administrator's Office

Vermont Full-time $21,300-42,600 Public Defender's Office

West Virginia Full-time $25-38,000 Public Defender's Office

Wisconsin Full-time $23-50,000 Public Defender's Office

Source: Virginia Commission on Youth analysis of State Summaries of Guardian ad Litem Representation,
with CSR, Inc. and National CASA, Seattle, Washington, December 1990. Telephone Update October 1993.

Findings

8. There is no coordinated statewide strategy to attract a pool of available pro
bono attorneys to serve as GALs.
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9. The American Bar Association (ABA), in its 1993 report, America's Children
At Risk-A National Agenda for Legal Action, specifically calls for attorneys to represent
individual children on a pro bono basis and become their advocates.

Recommendation 3
Institutionalize a mechanism through which a pool of attorneys meeting the
standards established for Guardians ad Litem commit a specific number of hours
annually to pro bono Guardian ad Litem work.

Discussion--The Virginia Bar Association is currently giving serious consideration to the
requirement of a designated number of annual hours of pro bono service. The ABA
report is a strong supporter of expanded pro bono commitments. As the report states,
"the ABA should lead a national effort to recruit lawyers to provide free legal assistance
to children,"

Recommendation 4
Develop and implement a statewide marketing plan to build a pool of pro bono
attorneys to serve as Guardians ad Litem for abused and neglected children.

Discussion--Several model programs, such as the Support Center for Child Advocates
in Philadelphia, Pennsylvania and the Lawyers for Children in Portland, Oregon, rely
heavily on well-trained volunteer attorneys. They actively recruit and train attorneys to
serve as GALs pro bono. Because there are so many children in need of quality legal
representation in Virginia, a volunteer component, as well as court-appointed GALs, is
necessary to address adequately the needs of all the Virginia children who have
allegedly been victimized. Costs of the project are anticipated to be $25,000.

Findings

10. Attorneys serving as GALs in Virginia, for the most part, are sole practitioners
who operate without benefit of collegial support.

11. Professionals who routinely work with attorneys representing children in GAL
cases observe frequent burnout and excessive turnover.

12. Attorneys who practice as GALs describe these cases as emotionally draining
and exhausting.

Recommendation 5
Request the Commission on Youth to continue this study for six months to
initiate a statewide network for Guardians ad Litem throughout the state. The
Commission on Youth's tasks would be: (a) to determine the most effective
method for establishing this network, either through existing related associations
or the creation of an entirely new association and (b) to secure funding to
support network activities.
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Discussion--The majority of attorneys now serving in Virginia as GALs are sole
practitioners. Frequently, they operate in a vacuum with little opportunity for interaction
with their colleagues and with limited recognition for their commitment and effort.
Burnout is often a by-product of limited peer support and recognition. When burnout
occurs, keeping qualified, contributing GALs becomes difficult. If GALs throughout the
state could have more opportunity to learn from one another and to exchange their
thoughts and concerns, the quality of representation they provide should improve
significantly.

There are many examples of successful network/support systems for attorneys who
serve as GALs in other states, such as the Children's Law Centers in Denver, Colorado
and Charlotte, North Carolina. These programs provide a forum for the exchange of
knowledge, ideas, and experiences related to the representation of children and their
best interests. They use monthly newsletters to recognize outstanding service and
lunch meetings to provide updates on changes in the law. Similarly, where there are
statewide GAL programs such as in Delaware, Vermont, and North Carolina, there are
significantly more networking, peer support, and information sharing.

Findings

13. Compensation for GALs for children is not uniform throughout the state.

14. Compensation for GALs varies across the country.

Recommendation 6
Through Judicial Guidelines and training, encourage all Juvenile and Domestic
Relations Court judges in the state to be uniform in their payment of $40 hourly
for out-of-court and $60 for in-court time, with no ceiling for documented hours.

Discussion--Compensation for attorneys who practice as GALs varies significantly
between states and localities. According to the 1990 National CASA survey and an
October 1993 telephone update, the national average hourly compensation awarded
GALs is $50, with a ceiling of total payment ranging from $300 to $1500. Figure 3
shows compensation paid to private attorneys serving as GALs.

GALs in Virginia can be paid a maximum of $60 per hour for time in court and $40 per
hour for time out of court. According to a recent Court of Appeals decision, Kaplan.v.
Kaplan (Sept. 14, 1993) and a 1990 Attorney General's Opinion, there is no limit on the
total amount of reimbursement a GAL can receive. Compensation, however, varies
significantly fr-om one locality to another. At least one locality pays a blanket $100 per
case, while some others choose on a case-by-case basis the number of hours
submitted by the attorney to whom they will award payment. Other localities honor the
hourly amount but impose their own ceilings. Appendix E shows the cost by locality of
GAL representation in Virginia in fiscal year 1993.
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To attract qualified attorneys willing to meet the standards established, compensation
must, at the very least, be adequate and consistent. Attorneys interviewed consistently
reported that $40 an hour does not cover their overhead and office expenses. When
localities pay below the maximum, attracting qualified GALs becomes difficult.

Figure 3

Compensation of Private Attorneys Serving as Guardians ad Litem

Rate Per
Hour Rate Per Hour

State In Court Out of Court Cap·

Alabama $40 $20 $1,OOO/case, $1,500 with appeal

Alaska $60 $60

Colorado $50 $40 $1,500

Connecticut $50 for 1st
hour,

$25 for 2nd, $15 $135

$15 for 3rd

D.C. $35 $35 $750/case, $1500 with appeal

Florida $23 or more $23 or more $3,000

Georgia $40 - $50 $30 - $50

Hawaii $60 $40 $1500/case, $2000 with appeal

Idaho $40 $40

Illinois $35 - $60 $35 - $60

Indiana $40 - $50 $40 - $50

Iowa $40 - $50 $40 - $50

Kansas $50 $50

Kentucky $50 $50 $750

Maine $40 $40 $1,000

Maryland $65 $65

Massachusetts $35 $35

Michigan $40 - $60 $40 - $60

Minnesota $40 - $45 $40 - $45

Missouri $25 - $75 $25 - $75

Montana $30 - $60 $30 - $50

Nebraska $40 - $50 $40 - $50

Nevada $60 $40
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*If blank, there IS no cap used consistently enough within the state to Identify It as statewide.

Rate Per
Hour Rate Per Hour

State In Court Out of Court CaD*
New Hampshire $30 $20

New York $40 $25

North Carolina $40 $40

North Dakota $45 $45

Ohio $15 - $50 $15 - $50

Oklahoma N/A N/A $500

Oregon $35 - $50 $35 - $50 $275

Pennsylvania $30 - $40 $30 - $40

Rhode Island $30 $20

South Carolina $50 - $100 $50 - $100

South Dakota $40 - $45 $40 - $45

Tennessee $20 - $75 $20 - $75 $500

Texas $80 -$100 $60 - $80

Utah $40 -$50 $40 - $50

Virginia $60 $40 Unlimited

Washington $55 $55

West Virginia $60 $40

Wisconsin $60 $60

Wyoming $45 -$75 $45 -$74 $550
. .

Source: Virginia Commission on Youth analysis of State Summaries of Guardian ad Litem
Representation with CSR, Inc. and National CASA, Seattle, Washington, December 1990.
Telephone update October 1993.

Findings

15. Modifications for child victims of abuse and neglect are made in some
courtrooms and localities in Virginia, but are not found consistently nor routinely applied
throughout the state.

16. Multiple interviews of the alleged child victims can be traumatic.

17. There are several ways to avoid multiple interviews, such as consolidation of
the investigation by Child Protective Services and law enforcement personnel,
assignment of the same prosecutor throughout the entire judicial proceeding, or use of
videotapes.
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18. Children testifying in abuse and neglect cases can benefit from frequent
court recesses because of their limited attention span and wide range of developmental
stages.

19. In many localities in Virginia, attorneys are appointed to serve as GALs
randomly, sometimes by the presiding judge and sometimes by the Clerk's Office.

20. In many instances there is no effort made to re-appoint in subsequent
proceedings the same attorney who has represented the particular child.

21. Attorneys who serve as GALs for children acquire a special knowledge of
the child and his family which enables them to better represent the same child and his
best interests in subsequent petitions.

Recommendation 7
Request the Supreme Court of Virginia, in conjunction with the' Department of
Criminal Justice Services, to develop and provide training to judges on
courtroom modifications available to lessen the psychological trauma of
testimony by child victims of abuse and neglect.

Recommendation 8
Request the Supreme Court, with the support of the Commission on Youth and
the Departments of Social Services and Criminal Justice Services, to develop a
list of Judicial Guidelines on courtroom modifications. These guidelines should
include, but not be limited to, the following:

a. Provision of separate entrances to the courtroom and separate waiting
areas available to child witnesses whenever possible;

b. Avoidance of unnecessary interviews for child witnesses through the use
of videotapes, consolidation of the investigation by Child Protective
Services and law enforcement personnel, or the assignment of the same
prosecutor throughout the entire court proceeding;

c. Provision of an informal introduction to the courtroom and court
proceedings to the child witness prior to the actual hearing, when
appropriate, as determined by the needs of the child.

d. Allowance of frequent recesses due to the child's limited attention span
and developmental stage; and

e. Appointment of the same Guardian ad Litem whenever the child returns
to court on a subsequent petition. In his/her role as Guardian ad Litem,
the attorney acquires special knowledge which allows him/her to better
represent the child's best interests.

Recommendation 9
Request the Department of Criminal Justice Services to develop a training
package on courtroom modifications available for adaptation and implementation
by CASA, Court Service Units, Child Protective Services, Victim Witness
programs, and the Association of Commonwealth's Attorneys.
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Discussion--Throughout the Commonwealth there are examples of judges and
attorneys who have gone to great lengths to minimize the trauma and maximize the
comfort of these children who are victims of abuse or neglect. In order to consistently
reduce the potential for revictimization of these children by the legal system, Virginia will
need to adopt uniform training packages and guidelines which respond to the special
needs of a child victim.

There is a gradual national trend, particularly on the part of judges and prosecutors, to
utilize several innovative techniques aimed at reducing the stress of children testifying
in the courtroom. A recent telephone survey by NCCAN found that the majority of the
600 prosecutors contacted reported frequent use of courtroom tours and victim witness
advocates for children. Defense attorneys, in contrast, reported there being far less
likelihood of using innovative techniques of any sort.

In many localities throughout Virginia, creative efforts are made to reduce the trauma
associated with the prosecution of these cases. For example, there are localities where
Child Protective Services and law enforcement personnel routinely conduct their initial
interviews as a team. Similarly, court personnel in some areas are providing informal
courtroom tours and court schools to explain to participants the procedures involved in
the trial. Still other localities report videotaping initial interviews. Due to the
sophisticated equipment required and sheer logistics of many cases, videotaping is not
always feasible.

While some judges in Virginia routinely re-appoint a GAL in a child's subsequent cases,
other jUdges do not. GALs consistently report that, whenever they represent a child,
they acquire a special knowledge of that child and the child's family which better equip
them to represent the child and his best interests in subsequent proceedings.

Children's attention span and ability to sit through proceedings are limited. While some
judges offer frequent recesses, many child witnesses still endure lengthy sessions with
no break.

Findings

22. Separate entrances, waiting areas, and interview rooms are not always
available for children who are testifying in cases of abuse and neglect.

23. Cases involving domestic relations and alleged abuse or neglect have a
greater propensity than most other type cases for violent behavior and emotional
outbursts.
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Recommendation 10
Include the following changes for Juvenile and Domestic Relations Courts in the
next revision of the Virginia Courthouse Facility Guidelines originally published
in March 1987 by the Judicial Council of Virginia:

a. Increase the availability of separate and private witness and/or conference
rooms to protect the child from unnecessary exposure to public scrutiny
and defense witnesses;

b. Incorporate into the design or function of new and old courthouses a
separate entrance for victim witnesses, including children; and

c. Include in the design a specific seating place for a support person with
enough proximity to reassure, but not to touch, the victim.

Discussion--Judges and court staff describe a wide range of accommodations,
particularly in the more antiquated and limited physical facilities, to make a private
entrance to the courtroom available for children unable to face defense witnesses or the
general public. In several localities, local volunteer groups have· developed and
maintained children's waiting and interview rooms with toys and furniture g~ared for
children. Nevertheless, the number of special interview and waiting rooms available for
children is limited in many areas of the state. In many localities, particularly where
there are no support programs, such as Victim Witness and CASA, child witnesses still
experience the courtroom and procedures as confusing at best and traumatizing at
worst.

Findings

24. Studies have shown the following factors which ameliorate the traumatic
impact of testifying in abuse or neglect cases for children: testifying in juvenile court,
case resolution, the passage of time, and the support of a mother or an assigned child
advocate.

25. Studies have shown the following factors which exacerbate the traumatic
impact of testifying in abuse or neglect cases for children: inadequate training and
preparation by the attorneys involved I repeated interviews during the investigation and
trial preparation, long and rough cross examination, absence of maternal support, and

. the defendant's presence in court.

Recommendation 11
Introduce legislation which entitles any victim or witness under the age of 18 to
have in attendance a person of his/her choosing who is not witness in the
proceeding to provide support at any judicial proceeding in which the juvenile
must testify.

Discussion--According to a recent study conducted by the National Center on Child
Abuse and Neglect (NCCAN) and reported in the 1993 publication, Child Victims As
Witnesses, most child victims who testify will continue to do so in a traditional courtroom
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setting and, according to the research summarized, will withstand the ordeal reasonably
well. Nevertheless, as described earlier in the review of current national studies
available, there are certain key factors which have been proven to consistently
ameliorate or exacerbate the emotional impact of these child victims' court involvement.

Preliminary findings of the four national studies described previously indicate that one
of the factors most likely to ameliorate the emotional impact of court involvement for
children who are victims of abuse or neglect is the presence of a support person,
whether it is a family member, a close adult friend, or a designated court staff person
such as a Victim Witness coordinator or CASA volunteer. By the end of 1990, 13
states had enacted laws permitting a child advocate or other support person be present
during the child's testimony. In several other states support people are often permitted
to assist child witnesses without the benefit of legislative sanction.

Some Virginia judges, even in jurisdictions without formal victim witness or CASA
programs, already allow the attendance of a support person who is not going to testify
in the proceedings. There are several judges who routinely permit, and even
encourage, their presence. The placement of the support person in the courtroom
varies greatly, depending on the physical layout of the facility.

Findings

26. In some jurisdictions, Commonwealth's Attorneys do not participate in
misdemeanor trials involving the alleged abuse or neglect of a child.

27. Judges have to try misdemeanor abuse cases without the assistance of a
prosecutor.

28. In many courtrooms in Virginia security is inadequate in court hallways,
waiting areas, and the courtroom itself during misdemeanors involving alleged abuse or
neglect.

Recommendation 12
Introduce legislation to require that Commonwealth's Attorneys be involved in all
misdemeanors against the person of a juvenile.

Discussion--The number of bailiffs and Commonwealth's Attorneys available is often
outstripped by demand. Security in waiting and interview rooms, hallways, and the
courtroom, particularly during misdemeanor trials of alleged abuse or neglect, is
extremely limited. Because of the intensity of feelings involved, domestic relations
cases frequently have the potential to be highly explosive and even dangerous at times.
The fiscal impact of a request for increased security in Juvenile and Domestic Relations
courts throughout the state would be significant. While this report acknowledges the
need for more security personnel, it has chosen not to make a formal request for such a
staff increase in light of the current economic climate. In this context, it is important to
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note that the December 1993 Report on the Implementation of the Family Court by the
Judicial Council of Virginia includes a significant increase in security personnel
throughout the Family Court System.

Similarly, prosecutors frequently have extremely heavy workloads. As a result, there
are many localities in which Juvenile and Domestic Relations Court judges are
sometimes put in a very difficult position when expected to impartially hear
misdemeanor cases involving abuse or neglect without the assistance of a prosecutor
to represent the Commonwealth.

Findings

29. Closed circuit television testimony has been used in less than 13 cases of
alleged child abuse or neglect since the legislation permitting it was passed in 1988.

30. The most frequently cited reasons for not using closed circuit testimony
were: a) not having a case which necessitated its usage and b) technology was
unavailable in the localities.

Recommendation 13
Request the Department of Criminal Justice Services to provide training and
develop an informational brochure for Commonwealth's Attorneys and the
defense bar about the availability and accessibility of technology and personnel
for the utilization of closed circuit television testimony.

Recommendation 14
Request the Department of Criminal Justice Services to develop statewide
protocol for the utilization of closed circuit television testimony in cases which
involve children who are the victims of abuse or sexual assault.

Discussion--In 1988 the Virginia General Assembly approved legislation allowing the
use of a two-way closed circuit television for testimony in any criminal or civil
proceeding involving an alleged offense against a child relating to a charge of abuse or
sexual assault. A child 12 years of age or less can testify in a room outside the
courtroom by a two-way closed circuit television. Since the statute was enacted, there
have been less than ten cases in which it has been used.

In a recent study by the DCJS, the two most frequently given reasons for not using
closed circuit testimony were: (a) not having a case which necessitated its usage and
(b) technology unavailable in the localities. Prosecutors and GALs throughout the state
are not aware that the Virginia State Police possess both the technology and personnel
to facilitate its usage. DCJS has just been awarded $38,500 by the U.S. Department of
Justice to purchase additional equipment for use throughout the state. The grant also
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provides for them to develop a statewide protocol for the use of closed circuit television
testimony, as well as an informational brochure describing the accessibility of
equipment.

Finding

31. To use closed circuit testimony, written notice must be given seven days prior
to the trial.

Recommendation 15
Amend Virginia Code §16.1-252D to allow the use of closed circuit television
testimony in emergency removal hearings and requiring 48-hour advance notice.

Discussion--Virginia Code §63.1-248.13:1 requires a minimum of seven days notice in
writing prior to the use of closed circuit television in court proceedings involving a child
12 years of age and under. Virginia Code §16.1-251.D requires a maximum of five
days between an emergency removal order for a child and the removal hearing.
Emergency removal orders most often involve intra familial abuse. The use of closed
circuit testimony is most applicable when the child will have difficult in testifying due to
the degree of emotional trauma experienced. Therefore, an amendment needs to be
made to Virginia Code §16.1-252D to allow the use of closed circuit television testimony
requiring 48-hour notice prior to its usage.

Findings

32. Virginia Code §16.1-251 allows for the emergency removal of a child where
"there is imminent threat to his life or health" and there are "no less drastic
alternatives."

33. Where such an emergency removal occurs, a formal court hearing must be
held within five business days.

34. Judges and attorneys involved in these removal proceedings report that
closed circuit television is often extremely useful in these proceedings.

35. Training available to practicing GALs is randomly offered at best. There is
no uniformity in content or timing.

36. A comprehensive curriculum addressing juvenile and family law procedures,
developmental psychology, and treatment resources is not offered regularly to attorneys
who practice as GALs.
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Recommendation 16
Request the Commission on Youth, in conjunction with the Supreme Court, to
develop continuing legal education training for Guardians ad Litem which
enhances their skills in providing quality representation for children who are the
victims of sexual abuse and neglect and deliver it in 1994 to Guardians ad Litem
throughout the state.

Discussion--Judges in many jurisdictions in Virginia complain that GALs are unfamiliar
with the juvenile code. juvenile court procedures, and dispositional resources available
to children and families in need of special services. Basic training is needed to address
the following: the role of the GAL, related statutes. rules of court, Virginia case law,
federal requirements, the use of expert witnesses, interviewing child witnesses, the use
of closed circuit television or videotape when necessary. the psychological development
of children. and critical community resources. Such a training curriculum which meets
the Virginia State Bar requirements for annual Continuing Legal Education is being
developed and is scheduled to be offered in 1994.

Findings

37. CASA volunteers are effective in explaining the courtroom procedures,
conducting more thorough investigations for the court, and monitoring follow-through on
court-ordered treatment services.

38. As of December 1993, there were 20 CASA programs in various stages of
development in Virginia.

Recommendation 17
Support the Prevention Subcommittee of the Governor1s Commission on Violent
Crimels budget request of $60,000 in 1995 and $120,000 in 1996 to start up new
CASA programs throughout the Commonwealth.

Recommendation 18
Support the Department of Criminal Justice Services! request for $80,000 in 1995
and $100,000 in 1996 to fund CASA programs which have been in existence for a
minimum of three years.

Discussion--CASA volunteers conduct a thorough investigation of the case, explain the
court proceedings to the child. make recommendations wherever appropriate, and
monitor follow-through on court ordered services. Judges in jurisdictions with CASA
'programs say they feel more comfortable with their dispositions because they have
more information about the child and his situation. CASAs serve as advocates for the
children as they explain and translate the proceedings. Where CASA volunteers are
involved. children are more likely to receive the treatment and services ordered by the
court because CASA volunteers are available to monitor the follow-through of these
services.

32



CASAs are invaluable resources to Guardians ad Litem. Their investigations,
recommendations, and follow-through provide vital assistance to GALs in the
representation to the court of the child's best interests. However, only one third of the
localities in Virginia have CASA programs. Even in localities with CASA programs,
there are not always enough volunteers to assign them to all victims of alleged abuse or
neglect.

Findings

39. Once a final court order is entered, there is no vehicle in Virginia's juvenile
justice system to insure that the court ordered treatment services for these children are
actually delivered or received.

34. Some judges continue the case so that they can monitor the receipt and
delivery of court-ordered treatment services. Other judqes express reluctance to utilize
continuances in this way because it increases their already-full dockets.

Recommendation 19
Request the Supreme Court to assess the feasibility of developing an automated
tickler system to monitor the follow-through of court ordered treatment for
children who are the victims of abuse or neglect, either through the Clerks' of
Courts offices or through the Department of Youth and Family Services, so that, if
services are not received, the case is brought back to the attention of the
presiding court within a specified time.

Recommendation 20
Through Judicial Guidelines and training, encourage all Juvenile and Domestic
Relations Court Judges in the state to designate in their court orders a specific
agency responsible for monitoring follow-through of court ordered treatment for
children who are victims of abuse and neglect.

Discussion--Two of the primary objectives for litigating abuse and neglect cases are:
(1) protecting the victim against subsequent abuse or neglect, and (2) provision of
needed services to both the victim and offender. Advocating for treatment services for
the victim at the dispositional stage is one of the GALs most significant responsibilities.

Unfortunately, the involvement of the GAL ends in Virginia when the final court order
has been signed and goes into effect. Once this final court order is entered, there is no
vehicle in the juvenile justice system to insure that services ordered are actually
received. Ironically, children who are the victims of abuse or neglect are frequently
dependent for the delivery of these services on the very same adult caretakers who
originally inflicted the abuse or neglect. These services are particularly difficult to
monitor because the community resources available and services needed vary
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significantly among clients and localities. Services ordered I yet never received would
represent yet another broken promise to the child victim.
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Office of Executive Secretary of the Supreme Court of Virginia
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Appendix A

GE·NERAL ASSEMBLY OF VIRGINIA--1993 SESSION
HOUSE JOINT RESOLUTION NO. 490

Requesting the Commission on Youth. with the assistance 01 the Executive Secretary 01
the Supreme Court of Virginia. the Department 01 Criminal Justice Services. and the
Family Law Section of the Virginia State Bar. to study issues of courtroom
environment and the role 01 guardiaru ad litem in child sexual assault cases.

Agreed to by the House of Delegates, February 7, 1993
Agreed to by the Senate, February 2J, 1993

WHEREAS, the Commission on the Reduction ot the Incidence ot Sexual Assault in the
Commonwealth has made recommendations for the improvement ot the legal processes and
expansion ot prevention and treatment services for victims and perpetrators of child sexual
assault; and

WHEREAS, throughout the course ot the Commtsston's work, testimony was repeatedly
oftered regarding the trauma of courtroom proceedings tor younger child victims ot sexual
assault; and '

WHEREAS, modification to the courtroom environment in response to the special needs
ot child victims of sexual assault must be made with a sensitivity to maintaining the right
to confrontation by the defendant; and

WHEREAS, there is inconsistent application across the Commonwealth in the use ot
support persons and mechanisms to aid the child victim ot sexual assault in courtroom
proceedings; and

WHEREAS, the judiciary currently receives limited guidance regarding the incorporation
ot alternatives to the traditional courtroom environment; and

WHEREAS, the 1988 General Assembly amended § 18.2~7 ot the Code ot Virginia to
allow tor the use ot a two-way closed circuit television to provide support to the child
victim when testifying In abuse cases; and

WHEREAS, the use of closed circuit testimony in Virginia has been extremely limited
to date: and

WHEREAS, guardians ad litem assigned to chUd sexual abuse cases are otten
, ill-prepared to represent the needs of the child in these complex cases; and

WHEREAS, the clarification ot roles and improvement ot training tor guardians ad
litem bas been identified as a priority by the Virginia Otfice ot the Supreme Court; and

WHEREAS, there are national models tor the use ot guardians ad litem and courtroom
environment development in child sexual abuse cases which may have applicability to
Virginia's court system; now. therefore, be It

RESOLVED by the House ot Delegates, the senate concurring, That the Commission on
Youth, with the assistance of the Executive secretary ot the Supreme Court of Virginia, the
Department of Criminal Justice Services, and the Family Law section ot the Virginia State
Bar, conduct a study on the role of guardians ad litem and issues of courtroom
environment, including the use of closed circuit testimony, in child sexual abuse cases.

All agencies of the Commonwealth shall provide assistance as requested by the
Commission.

The Commission shall complete its work In time to submit its findings and
recommendations to the Governor and the 1994 session ot the General Assembly as
provided in the procedures of the Division ot Legislative Automated Systems tor the
processing of legislative documents.
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Appendix C

1.0. Attorney of Record
The GAL is an attorney of record. and shall be included

with all other parties of record on all settings. certificates of
mailing and hand delivery. The GAL shall receive copies of
all parties' pleadings and participate. where appropriate. in
all depositions and negotiations. The GAL shall be given no
tice of all hearings. depositions, staffings and settings.

2.0. Litigation

z.t. When the court appoints a GAL. the court shall enter a
written order addressing compensation for the GAL and
authorizing the GAL access. without funhcr release, to
all privileged information regarding the child. The
authorization shall include. but not be limited to: psychi
atric records. psychological treatment records.dna, and
alcohol treatment. medical records. evaluations. law en
forcement records and school records.

2.2. Discovery: The GAL shall recognize the repraentation
of the best interests of the child as an independent role
from all other parties, Thus. the GAL should pursue in
dependent discovery.

2.3. Motions Practice: The GAL shall file wrinen motions,
responses or objections when necessary to protect the
best interest of the child. For example:
a. mental or physical examinations of a party or a

child (C.R.C.P. Rule 35(a».
b. custody and/or visitation evaluations in domestic

cases (CRS § 14~ 10-127).

c. suspension of contact or restrictions on visitation
(CRS §§14-1D-129 and 19-1-114).

d. contempt for non-compliance of court orders
against any party (C.R.C.P. Rule 107).

6. Compensation: The GAL shall be entitled to reason
able compensation for services rendered. The court. in rec
ognition of the important role of the GAL. shall
encourage timely payment of the fees and costs to the
GAL.

.t. Investigation: The GAL shall conduct a thorough and
independent investigation. The GAL shall meet with the
child. Relevant evidence should be developed and pre
sented to the court, The GAL may conduct interview with
other relevant persons and review exhibits as the GAL
deems appropriate. Other parties should fully cooperate
with the GAL as the investigation is conducted.

5. Recomendations: The GAL should render intonned
and independent recommendations which serve the
chi ld' s best interests. The child's wishes should be consid
ered by the GAL. but need not be adopted by the GAL un
less doing so serves the child's best interest.

,,{'I , 1 I? .
~ \\.ill (./3/.

'/\.to ?'<>
<0 tP. ~

Standards of Practice for Guardians ad Litem ~ ~".\ ~.., ~,.,.., .... ~

by Marie Walton and D ~ sen ..t'rg~
.-. ~. ~ ~

:.. Education: GAL practice is unique CO~I\fnd.
JS such. requires special education. train d experi..
ence with regard to the needs of children, ~L2.9 S~~

2. Litigation: The GAL shall have the right to and should
activel y participate and be included in all aspects of litiga
tion Including. but not limited to. discovery. motions prac
uce settlement negotiations. court appearances. JUry
..election. presentauon of evidence and appeals.

I. Attorney of Record: The GAL assumes a pivotal pro
tessiona! role In litigation. As an attorney of record in the
":.l:--c. the GAL is entitled to be treated professionally with
respect and courtesy.

Guardian ad Litem Mission Statement

The guardian ad litem plays an Important role In legal out
comes atrecung children. (Whenever "child' or "children" IS

used. seruor and disabled ciuzens could be added.) The GAL
should take an active role In presenting evidence regarding
the child' ~ well being. Therefore. it is appropriate to describe
generally the rights and responsibilities of the attorney who
assumes this office. The GAL does not necessarily represent
.1 chrld s desires but should formulate an Independent posi
uon regarding relevant Issues To safeguard a child' swell be
mg. J GAL must render recommendations.

Background
At meetings and public hearings of the legislature's Task

Force on Family Issues during the past year. there has been
constant cnucism of the present GAL system. Virtually
e very participant is dissatisfied with the status quo. and for a
vanetv of reasons. The most common complaint was that the
GAL did nOI act independently. either 10 investigating the
case or In presenting the childs positron in negotiations or
mal.

The Committee decided to set minimum expectations by
esrabtistung the Standards as a guide for GALs. courts and
other parues and counsel. Presently. the Standards are an in
formal guide. Nevertheless, they should prove useful to any
one Interested In improving the representation of children.
The Standards also may help define any proposed legrslation
being considered by the Task Force.

The Committee encourages the use and review of the pro
rc,,,ed Standards and welcomes cnncisrn and suggestions.
Wrmen comments should be sent to Donna Schmalberger.
..: 1(j~ E. Flonda A venue. Suue 300. Denver. Colorado 80222.

0\ er the past few years. there has been a growing dissaris
tacuon "" uh the qualir, of representation for children and the
l..ld ot' dear direcuon for auomeys appomred as guardians
J,J litem ,"GAL") The Colorado Bar ASSOCIation ("eBA")
Familv Law Section and Juvenile Law Forum established a
jl)mt GAL Standards Committee in 1991. That group. with
members from se ....eral Front Range counties. completed the
following proposed Standards of Practice for Guardians ad
Litem ("Standards"). The proposal has been approved by the
Juvenile Law Forum and approved bj' the Family Law Sec
tion for cucuiation outside the CBA.



e. termination of parent-child legal relationship in de
pendency and neglect proceedings (CRS § 19-3-601
et seq.).

f. child support
g. protecnve orders concerning the child' 5 privileged

communications.
h. any other creative motions which address the best

Interest of the child.
:A. Sernement Negonauons: The GALs shall participate in

settlement negotiations and represent the best interest of
the child. The GAL should seek expeditious resolutions
when appropriate. A GAL should be knowledgeable of
the effect of continuances and delays on the child and ad
vocate accordingly.

:.5. Court Appearance: The GAL shall attend all hearings
and participate in all telephone conferences with the
court unless the court waives such appearance/participa
tion. If a particular hearing involves issues completely
unrelated to the child. the GAL may request that his ap
pearance be waived.
The GAL may request authority from the court to pursue
Issues on behalf of the child not specifically ansing from
the court appointrnent. For example:

J. child support.
b. delinquency matters.
c. 55l.
d. custody

e. guardianship.
f. paternity.

g. personal injury
26. Jury Selection: The GAL should parncipate in jury selec

tion. and In drafting jury instructions.
j - Presentation of Evidence: The GAL shall prepare for

hearings and present witnesses and exhibits when neces
sary to protect the best interests of the child. The GAL
shall advocate a legal posruon on behalf of the child.
rather than use liugancn as an Investigative tool. The
GAL shall seek. to admit telephone testimony whcli nec
essary.

2.8 Appeals: The GAL shall participate 10 all appeals unless
the GAL is excused by order of the court or a substitu
non of GAL is court ordered. The GAL shall initiate and
zealously pursue appellate issues on behalf of the child.

3.0. Education

3.1. Because children are a special class of client. and do not
hire or fire their GAL. inexperienced attorneys who ap
ply for appointment as GALs must complete a minimum
of 8 hours of accredited training (live or by tape) on the
role of the guardian ad litem.
If an attorney is unable to obtain this training. he must
associate with a mentor and complete the training within
three months of appointment. This requirement may be
waived WIth proof of one year of experience as a GAL
In another jurisdiction.

32. The prospective guardian ad litem also must review the
applicable statutory code and case law in the area of
practice the guardian wishes to pursue. i.e.. juvenile. do
mestic relations. probate and local practice.

3.3. If there are experienced guardians ad litem in the juris
dictions where the prospective guardian applies, it is en
couraged that a mentor program be established to make
experienced guardians available to new guardians for
consultation.

3.4. A mandatory minimum of ten hours of specialized [fain
ing or self-education shall be required of all practicing
guardians ad litem during each three-year professional
training period.
Such specialized training should focus on the area in
which the guardian practices. Such topics would include:
a. child development.
b. sexual abuse.c. domestic violence
d. geriatrics,
e. mental health.
f. criminal law and sentencing standards.
g. ethical considerations which are unique to GAL

practice.
h. school law
I. resource availability both as to social services pro-

grams and financial assistance programs.
J. substance abuse.
k. effect of divorce on a child.
I. custody-visitation.
m. any other topic which the GAL may select as help

ful to a given case load.
3.5. Reading List: It is suggested that the Colorado Bar Asso

ciation Family and Juvenile Law Sections develop a
reading list of suggested books. articles, periodicals and
journals which deal with the specialized issues in the
GAL practice and make it available to all GALs for a
minimal cost.

3.6. Professional Groups: It is suggested that GALS join and
participate in at least one professional group or organiza
tion that will be a resource for needed information. Such
groups include the National Association of Counsel for
Children. local interdisciplinary groups between attor
neys and the other professions thal work in the GAL's
area of practice and the family law or probate or juvenile
sections of the CBA or local bar associations.

4.0. Investigation
4.1. The GAL shall conduct a thorough anct independent in

vestigation. Such investigation may include:
a. obtain and review a copy of the coon file. DSS re

cords in DIN cases, prior custody or psychological
evaluations within two weeks of appointment.

b. contact attorneys of record for background informs
tion,

c. obtain permission for GAL to contact and meet with
the parents (or arrange meeting with party's attor
ney).

d. obtain necessary releases. and interview other pro
fessionals and school personnel.

4.2. The GAL shall meet with the child.
It is recommended that the GAL or a representative
from the GAL's office meet with or observe the child in
each placement. The GAL shall assess the appropriate
ness and safety of the child's environment. The GAL or



GAL's representative should observe parent-child inter
action. All children should have the GAL's office phone
number.
Children old enough to communicate should be inter
viewed. The GAL has the right to interview the: child
alone. However, the: interview may be an informal con
versation with the: child. The GAL mayor may not
choose to discuss the specific allegations of the case.
The GAL' s interview should take into account prior m
vestiganons or evaluations by Social Services. therapists
or law enforcement. The GAL should be sensitive to the
comfort level of the child, and recognize that repeated in
terviews can be abusive.
The GAL should assist in easing the trauma for a child
in placement by exploring a child's concerns about is
sues like visitation with relatives. participation in spe
cific sports or activities and access to pets.

4.3. The GAL may conduct interviews with potential wit
nesses and shall review relevant exhibits and reports,
The GAL must have access to the child's privileged
infonnation through a coun. order or parental releases.
The GAL should conduct interviews with social work
ers, therapists. counselors. school personnel and mental
health professionals. If any injuries or abuse have oc
curred or are alleged. the GAL should review photo
graphs, video or audio tape (when available) and contact
hospitals and/or health care providers.
Other infonnation may beobtained from homemakers
and parent aides, neighbors. ministers, babysiners and
day care providers. foster parents and relatives.
The GAL or a representative from the GAL's office
should attend or obtain a report from treatment. place
ment and school staffings concerning the child.
The GAL should identify appropriate community reo
sources and advocate for such resources when neces
sary. For example:
a. drug and alcohol treatment.
b. parenting education.
c. counseling alternatives.
d. programs for special needs children.

4.4. The GAL shall develop and present evidence to the
court. Prior to court hearings, the GAL shall interview
relevant witnesses and issue subpoenas.

5.0 .Recommendations
5.1. The GAL should formulate an independent position af

ter considering all relevant information including, but
not limited to. the desires of the child and the parents.
The GAL' s recommendations should result from his in
dependent investigation as specified in section 4.0. The
GAL does not necessarily adopt or advocate for the
child's desires unless it would serve the child's best in
terests. Unless there are compelling reasons concerning
the child's welfare. the GAL shall communicate the
child's desires to the court or arrange for the child to do
so directly.
The cases in which the GAL becomes involved usually
evoke strong feelings in the parties and their family and
friends. The GAL should attempt to understand the emo
tional dynamics of the situation and should not beun-

duly influenced by concern that his position is offensive
to one side or by pressure or threats from anyone. The
GAL is not required to tolerate harassment. assault or
other criminal behavior.
The GAL should avoid even the appearance of bias or
impropriety. The GAL has a responsibility to commence
his role in a neutral posture. At some point in the pro
ceedings. the GAL must fonn an opinion concerning the
child" s best interests. An attempt to persuade the court
to that view and to do so does not indicate bias.

5.2. The GAL should make clear recommendations to the
coun concerning the best interests of the child at every
stage of litigation, including all placement decisions.

5.3. The GAL need not file written reports or recommenda
tions unless required by law or court order. but may do
so if it will promote the best interests of the child.
If a written report or recommendations is to be filed. due
consideration should be given to the timing of the re
port. In some cases, clear recommendations by the GAL
in advance may promote settlement in the child's best in
terests. However. it is inappropriatefor the GAL to
make recommendations if information Will be developed
in a hearing which will bear on the child's best interests
and that information is Dot available to the GAL until
the evidence is presented.

5.4. It is the GAL's choice to present evidence through other
witnesses or through his own testimony or report. If the
GAL chooses to presentevidence which otherwise has
not been presented to the court. due process requires that
the GAL beavailable for cross-examination. If the GAL
presents all his evidence through other witnesses. he
should not testify or submit to cross-examination. The
GAL. like other counsel. is free to comment on the evi
dence.
The law and commentaries are unsettled on the issue of
whether the GAL. as a general rule. can. should or must
testify, and Colorado has no cases on point.
[Choosing to testify may place the GAL in an ethical
quandary because DR 5-102 requires the "attorney" who
becomes a witness to withdraw from the case See also.
EC 5-9 and 7-24. However. the role of the GAL is a
quasi-judicial one. See. Shor: v, Short, 730 F.Supp.
1037 (D. Colo. 1990) and cases cned therein. It can be
argued that the GAL is not subject to DR 5-102 when
acting as a witness in that quasi-judicial role. In addi
tion. DR 5·101(B)(4) permits testimony by the "attor
ney" where refusal would work a substantial hardship
on the client because of the distinctive value of the law
yer or his firm as counsel in the particular case. This dis
tinctive value might lie in the GAL's relationship with
the child. knowledge of the case, and the GAL's knowl
edge and skill.]
In deciding to call witnesses, the GAL should consider
the time. cost and impact of a personal appearance.
rather than a telephone conference with a witness. It
would seem prudent for the GAL to attempt to present
factual information through other witneSSeS if feasible
and economical. However, the independent investiga
tion of the GAL may reveal crucial information which
cannot bepresented to the court in any other way. or



which may be Impractical (due to time and financial rea
sons.)
I f other parties seek discovery of the GAL' s file or seek.
to call the GAL as a trial or deposition witness. the GAL
must determine whether such disclosure or testimony
would serve the child's best interests.

6.0 Compensation
6.1. The representation of children requires special expertise.

A GAL is entitled to receive reasonable compensation
for services rendered in a case. Unless governed by State
Judicial Department rates. the court should set an hourly
rate considering the factors in DR 2-106. including cur
rent attorney fees in the community and the experience
of the GAL. This rate may be increased by the court con
sidering such factors as. but not limited to. the number
of children. the complexity of the case. the financial
status of the parties and the hourly rate of other counsel
in the case. A contract rate. when necessary. should con
sider the same factors as described above and the overall
GAL standards.
The court should emphasize the need of the parties to
pay court ordered fees on a timely basis. The court
should order payment of an appropriate retainer fee di
rectly to the GAL by a date certain. Except in an emer
gency or as ordered by the court. the GAL shall have no
obligation to commence work until full payment of the
retai ner fee.

b.~. The GAL shall be entitled to enforce payment of the at
torney fees as any judgment creditor. The GAL shall use
his sole discretio~n executing on a judgment. The GAL
IS entitled to use all legal remedies for collection. A cita
tion for contempt of court for non-payment of GAL fees
should be available. .
The GAL shall be entitled to charge the non-paying
party for his time spent collecting the fee. A GAL need
not withdraw from a case because he has become a judg
ment creditor against any party.

6.3. The GAL shall seek prio;court approval before incur
ring extraordinary expenses such as expert witness fees.

6.4. If a GAL chooses to use support staff as appropriate un
der these standards. the GAL should be compensated for
that person' s time.



Appendix D

Ire 9Jc1rdian ad 1iten (GAl) is a full psrticiper.t ia ~ COJrt pr\.':L·,:...ii-;; ;::.d .s t......e .r.cy f.<1rt:y
nh:)se sole c1Jty is to protect the dlild1s n=£rls am interests. ~ GAL asscres 1~ role 'Jt ali advc::a..:.e
fer tie dlildls interests IDj in m way represeits ~ ~titicrer (usually an ar;€rCy) or tre respnja-:S
~,usual1~1 the parents or orstodiaas}. A G-'l is ~-:ntz1 because of tr.e ~i:C'S ;rr.rGt.!ri~y aTX11ack of
judgrent. Iberefore, til: C1i. stares in tie child's sroes am exercises seost itirte ~~t fer tile
child.

In fulfilli~ this chilck:entered role. tie r:Al.. perforns ten ;trp:)~-..ant arC interrelated dities.
"T're GAl:

1. lets as an in:Eperrlent fact firOO- (or investi~tor) ~ task it is to re-/iew all relevant
recDrds anj ; ntervi~ tre entld, parents, soc;a1 WJt'i:ers, t.ead'a"s ard otter persoos to
ascertain the facts ard ctrnrrsterees of tte child's situatioo.

2. kcertains t:.tE interests of tie child takirYiJ into acmmt t~ dlild's ~. rraturity, orlture
ard eth1icity in:looiog rraintaini"'9 a trustir"9 rreanir¢ll'relati-::r6hip with the chiid via
face-to-face ccntect.

3. Seeks ~tive resoluticns to the child's situatiCll within the~ of the child's
interest an:! welfare.

4. Provi<i!s written reeorts of firdirgs am raX:Jilledltioos to the COJrt at each tearing to
assure that all tre relevant facts are before tre carrt.

5•.~rs at all tEariD]S to represent the child's interest, providi~ testinmy Wlm f'eCJJired.

6. Explains tie COJrt proc;eedings to tre child in lan'p3ge aM terns tnt ttE child can
~rstan:J.

7. Asks that clear arxJ specific orders are entered for the evaliatioe, essessrent, services, am
treatnelt of ti"e child aM tie child's fanily.

8. f'mitors inplS1B1tatioo of service plans ard discostttooa1 oroers to <Eternrire \tIletter
services oroered by tte coort are actually provi~, are proviQ:d in a tirrely narrer, and are
acearp11shio:J the; r ~ i red SJ)a1.

9. Informs the cx:urt prat1)tly in writing or orally if the services are rot reifl:} rrBQ! avaHable
to the child aOOjor fanil1es. if tie fanny fails to take' advantage of soch services. or if
Sldl services are rot achieving their Jl1'lX)Se ard trirgs to the curt's attmtioo any
violatioo of ~rs, fEW cPIelq:JTalts or cha~.

10. Pdvocates for the child's test interests in mntal ~lth, edJcatiooal, family curt, jwenile
justice, criminal justice, ani otter canrunity systers.



I STAT E 0F HAWAII

FAMILY COURT
FIRST CIRCUIT

ORDER SUBSTITUTING GUARDIAN
AD LITEM

CASE NUMBER

FC- NO.

Gax1 cause ~rln:l, IT IS amID that~t to~ Secttms sm:5-1CE, 571-8.5(8), sn-24. 571-46(8). 571--47, 578-17. 584-9,
SB7-J4 ftdIcr famly t4n't ~les 17(c) Ird 152, tte persm tn:t1c:ated~ be ~1nted to $lbst1tute as gJard1an ad 11t81 to protect
the interests of tte 1Il1:a- child rared~ 1I'It11 final cttspas1tim of the case cr ""ess SCD'B" ctischartjed by the cxurt SJbject to
the 'UJttes of a Guardian Aj lits1l (GIl)- set fa-th (J'I ttl! reverse of this order and iR:'.a'1:D"ita:t ~re1n.

IT IS 1t.SO CRDD) that said 9JilrUian ad titan shall serw effectiYe:

CD wittaJt tad

o with:llt curp:nsat1C1l bJt shall n:ce1Ye reasmable costs

o as a \()l~ of the~l\lttier QJardian Id l1tED ProgrD. sa1d Proyan havi'9 the auttait;y to act a'I teha1f of the
yollllteer

o ard sN11 f"E(21~ nmmable fees aR1 CXJ5ts

o fees ardIor cost 1181 be payable in ~le or in part by an irdiv1cl1al cr iq!I'CJ, or by the co.rt as the drc:ur5WC2S 18)'
justify

o rey be Tl!qJ1 red to reinturSe the cart for fees ard costs
paid as ciraJlSUras II!O' JUStifY IfiI in~ araI1t 1D be &tenrrined by ttl! cart.

IT IS R.Rn£R CHIR£D tNt tte 9JiUd1tWt td 11tEn shall: •

(1) Be allCWi!d aa:2SS to tte dlild by the caretakers of ~ child~ caretak8's &re irdiv1481s. aJtta1z.ed ~ies.
or tell ttl~ ~ders;

(2) t9ve t4D1 presentatim of this on:B" to~ fI1!J'CI, t'osp1tal, organiutim, sdto'. 1R:tivic1a1 or off1CE. in:luj i tr:: t:ltt
ret l~ted to tte Clert of !his Cart. lU18n servias rdlor c:hnd carll"9 agerc1es, p.blic or private institlstims
ardIcr faciHt1es, mnc.al am 1B1t11 tealttl ~icrlals. law etlforcsrertt agEflCies ard the Attorney Geren1, tte
~ty to i~ an:t r1!C'e1'fle cq:Jies of af\Y records, rt1teS, an:t el~1c recnntings cxrami"9 tte d'lild that are
~levant tD the pra:I!II!d1~ ft led tn1er this chapter wittOJt the o=nsent at tte ctlHd at' iR11v1dJ!ls W a.rttP1Z!d
.-c1es -.to t\:I~ antrol at ttl! dllld.

(3) I-bld~ 1nfonrat1m n!CI!1~ fran artY !U:t1 saJn::e as a:nf1dent1al, W shall rot ct;sclose the sare except to the cnrt
aR:1~ allae:l by tte cnrt. to oU'B' parties to this case an1~ pr'OfldEd ~ ,.,.

(4) Be g1Wf1 f'lJt1ce at .11 t'earl~ anj ~rgs 1rcl\din:; tut rot limited to adrrin1stnt1~, fatrily, civil, a1mintl,
~ juries or ~"'ate. n2 all C:trIfenn:es 1rclllt1":} tLrt rot limite1 to IUlti~isc1pHNI')' t&:Jn aeetif9S. ird1vitUl
ecU:at1cnt1 p-ogrwn I'El!ttrYli orT~ c1uster I£et1rgs. 1fM)1virg the mild ard shit11 pr1M:t 1h! best irrten5t of
tie child thft1n, ~less oU'enttse CJ'dered by tte CXU"t.

(S) ~r at !ll maM~. pnx:E!Bjirgs anj arnerwces to~ tt>e best 1rrterest of the child I.I'Iless otter.1se d1rectsj
by ttl! 01Irt; cnj

(6) t-eve pa1\y status in lIT:! egtbSlblt cr plan E!f1ten!d into CIl l:e\!1f at the child.

r
_----.;L --'

a:: GA_
Olild Coune::l
01,ld I s Parerts



Cost By Locality of Guardians ad Litem
Representation in Virginia in Fiscal Year 1993

AppendixE

Circuit
Court

JDRe and
District Court

No. No.
Dollars Attys Dollars Attys

Locality Sent * Paid Spent * Paid Total Cost
Counties
Accomac 633 3 100 1 733

Albemarle 3,033 3 228 2 3,261
Amherst 1,583 5 8,113 8 9,696
Alleghany 535 2 535
Arlinqton 5,580 10 13,880 37 19,460
Augusta 92 1 3,370 12 3,462
Bath 500 1 500
Bedford 2,735 8 2,735
Botetourt 456 2 456
Buchanan 323 190 2 513
Buckingham 390 1 500 1 890
Campbell 1,324 6 7,096 7 8,420
Caroline 1,765 7 1,765
Carroll 2,338 6 290 2 2,628
Charlotte 100 1 100
Chesterfield 2,030 6 4,376 20 6,406
Clarke 518 2 1,054 5 1,572
Culpepper 422 2 400 4 822
Cumberland 1,070 1 1,070
Dickenson 360 1 360
Dinwiddie 420 2 1,850 6 2,270
Fairfax 27,897 25 46,031 99 73,928
Fauquier 822 2 100 1 922
Floyd 132 1 132
Fluvanna 250 1 200 1 450
Franklin 945 4 945
Frederick 1,389 3 1,067 3 2,456
Giles 109 1 109
Gloucester 825 1 500 3 1,325
Grayson 1,975 6 855 2 2,830
Greensville 100 1 100
Halifax 777 1 1,326 7 2,103
Hanover 240 2 3,526 11 3,766
Henrico 1,553 7 1,553
Henry 250 1 250
Isle of Wight 913 4 913
King and Queen 100 1 100
King George 1,556 3 1,556
King William 400 1 400
Lee 864 4 3,925 6 4,789
Loudon 140 1 1,433 4 1,573
Louisa 342 3 150 1 492
Lunenburg 500 1 500
Matthews 285 1 285



No. No.
Dollars Attys Dollars Attys

Locality Spent * Paid Spent * Paid Total Cost
Middlesex 132 1 ..... : ... 132
Montgomery 555 2 4,300 14 4855
Nelson 967 2 160 2 1,127
New Kent 364 1 .....

[.' 364
Orange 100 ' 1 100 1 200
Page 320 1 380 3 700
Pitlsylvania 210 2 1,335 3 1,545
Powhatan 320 1 60 1 380
Prince Edward 180 1 302 1 482
Prince Georoe 700 2 100 1 800
Prince William 23,540 40 23,540
Pulaski 2,277 4 2,610 5 4,887
Roanoke 1,554 4 1,736 11 3,290
Rockbridge 75 1 1,504 5 1,579
Rockingham/Harrisonburg 8,490 13 5,777 8 14,267
Russell 837 2 1,680 2 2,517
Scott 594 2 1,410 5 2,004
Shenandoah 400 2 560 2 960
Southampton 415 2 620 4 1,035
Spotsylvania 1,124 4 1,919 7 3,043
Stafford 2,805 6 4,127 10 6,932
Surry 96 1 96
Tazewell 269 1 3,538 6 3,807
Warren 3,104 2 412 3 3,516
Washington 823 3 823
Westmoreland 70 1 70
Wise/Norton 700 5 5,535 11 6,235
Wythe 312 1 200 2 512
York 1,205 2 200 2 1,405
Cities
Alexandria 1,210 6 14,800 46 16,010
Bristol ) 424 2 424
Buena Vista 310 1 200 2 510
Charlottesville 952 3 2,188 5 3,140
Chesapeake 1,254 4 200 2 1,454
Clifton Forge 300 3 300
Colonial Heiohts 132 1 300 1 432
Danville 100 1 1,408 5 1,508
Falls Church 310 1 310
Franklin 2,030 3 2,030
Fredericksburg 200 1 3,728 14 3,928
Galax 350 1 350
Hampton 330 3 2,410 8 2,740
Hopewell 341 2 900 3 1,241
Lvnchburo 1,460 6 5,906 17 7,366
Martinsville 100 1 100 1 200
Newport News 3,202 7 14,524 25 17,726
Norfolk 1,340 3 4,960 27 6,300
Petersburo 278 2 6,694 10 6,972
Portsmouth 4,857 14 1,630 12 6,487
Radford 680 3 680
Richmond 5,251 15 30,472 46 35,723
Roanoke 7,172 12 990 5 8,162
Salem 265 1 200 2 465
Staunton 1,250 2 3,360 12 4,610



No. No.
Dollars Attys Dollars Attys

Locality Spent * Paid Spent * Paid Total Cost
Suffolk 988 4 6,073 9 7,061
Virginia Beach 2,768 9 7,954 34 10,722
Waynesboro 100 1 100
Williamsburg 920 3 920
Winchester 3,966 6 1,683 6 5,659
Total $14,152

*Dollars Spent amounts are rounded to the nearest dollar.

Source: Financial Records of the Accounting Department of the Office of the Executive Secretary
. of the Supreme Court of Virginia
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