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Final Report of the Joint Subcommittee
Studying-the

Virginia Consumer Protection Act

To
The Governor and the General Assembly of Virginia

Richmond, Virginia
January 1995

TO: The Honorable George F. Allen, Governor ofVirginia,
and . (..

the General Assembly of Virginia

I. Study Authority And Scope

House Joint Resolution No. 143 (1994) (attached as Appendix A), established
a joint subcommittee to study issues related to the Virginia 'Consumer Protection
Act (hereinafter "VCPA"), specifically, investigation, enforcement, funding,
coverage, and private rights of action. The subcommittee was comprised of seven
legislative members: Delegates Gladys Keating, Dwight Jones, Robert Orrock, and
Mitchell Van Yahres (chairman), and Senators Henry Maxwell, Robert Calhoun,
and Thomas Norment (vice chairman).

II. VCPA's:Legislative History
And Current Statutory Scheme

VCPA was enacted in 1977 (Acts ofAssembly, Chapter 635). Consisting of §§
59.1-196 through 59.1-207, VCPA forms Chapter 17 of Title 59.1 of the Code of
Virginia C'Trade and Commerce"). Except for 1978, 1984, and 1985, VCPA has been
amended by the General Assembly in some fashion every year since its passage.
Most amendments occurred in 1981, 1982, 1987, and 1988. During the 1994
Session, Code sections were amended that dealt with exclusions and prohibited
practices..



VCPA's basic statutory scheme is to define terms, set forth exclusions,
enumerate prohibited vpractices, provide mechanisms for investigation and
enforcement, and authorize civil penalties and .relief

A Coverage

VCPA attacks misrepresentation-sboth intentional and unintentional--used
as an inducement to contract in "consumer transactions." Consumer transactions
include (i) the advertisement, sale, lease, or offering for sale or lease of goods, land,
intangibles or services to be used primarily for "personal, family or household"
purposes; (ii) business opportunities to be conducted from a residence by an
individual; and (iii) services related to finding a job.

The rules governing consumer transactions apply to "suppliers." Suppliers
are (D sellers or lessors who advertise, solicit or engage in"consumer transactions or
(ii) manufacturers or distributors who advertise and sell or lease goods or services
to be resold or leased by other persons in consumer transactions.

B. Exclusions

Conduct excluded from:VCPA includes any aspect of a consumer transaction
(i) authorized by state or federal law or regulation, (ii) regulated by the Federal
Consumer Credit Protection Act (popularly known as the "Truth in Lending Act"),
or (iii) subject to the Landlord and Tenant Act or the Virginia Residential Landlord
and Tenant Act, unless the act or practice constitutes ~ misrepresentation or
fraudulent act or practice under VCPA. (This is a 1994 amendment.) Innocent acts
by publishers or other advertising media in publishing or disseminating an
advertisement that violates VCPA are also exclud-ed.

Businesses excluded from VCPA include (n banks, savings and loan
associations, credit unions, small loan companies, public service corporations and
insurance companies regulated and supervised by the State Corporation
Commission or a comparable federal" regulating bodyand (ii) employment agencies
licensed under Chapter 13 of Title 54.1.

c. Prohibited Practices

In a consumer transaction, VCPA prohibits suppliers from committing (i) a
violation of any statute which incorporates VCPA into its provisions (discussed in
IV below), (ii) any listed "prohibited practice" under VCPA, or (iii) any other
deceptive practice. The true substance of VCPA is its prohibited practices, which
currently comprise 32 enumerated practices. Examples include misrepresenting
goods or services as those of another; misrepresenting the source, sponsorship,
approval, certification, quantities, characteristics, ingredients, uses, benefits,
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standard, quality, grade, style, model, or origin; advertising or offering used,
repossessed, blemished, deteriorated, irregular, imperfect, or reconditioned goods
for sale "without clearly and unequivocally" disclosing such in the advertisement or
offer; advertising goods or services with the intent not to sell as advertised or at
prices or upon terms advertised; making false or misleading statements about the
reasons for, the existence of, or the amount of price reductions; using, in a contract,
any liquidated damage clause, penalty clause, or waiver of defense which, under
some other substantive law, is unenforceable; attempting to collect such damages or
penalties; or using any other deception, fraud, false pretense, false promise, or
misrepresentation in connection with a consumer transaction.

D. Investigation And Enforcement

1. Government Actions

If requests for information or documents are unproductive, investigative
orders may be issued by the circuit courts when the Office of the Attorney Gener.. ~,

Commonwealth's attorneys, or attorneys for. any county, city or town have
reasonable cause to believe that a supplier has violated, is violating, or is about to
violate VCPA. Reasonable cause requires less of a showing than probable cause­
the standard for obtaining a criminal search warrant--and may, for example, be
found in a supplier's newspaper advertisement or promotional materials.

Government attorneys may sue under VCPA for injunctions, civil penalties,
costs, and restitution for individuals. In actions brought by government attorneys,
the court may award relief for an entire class of victims, including those who are not
identified until after trial. For willful violations of VCPA, the court may impose
additional civil penalties and costs. Government attorneys may also enter into a
written assurance of compliance with any supplier covered by VCPA .

2. Private Actions

Any person who suffers loss for an unintentional violation ofVCPA may file a
private civil action for actual damages or $100, _whichever is greater, plus
reasonable attorney's fees. "Person" includes individuals and corporations.
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III. Interaction Between
VCPA And Other Acts Related To

Consumer Protection

A. When VCPA Is Incorporated Into Other Acts

1. Relief Authorized Only Under VCPA

. Numerous acts related to consumer protection currently exist on the books of
the Commonwealth, primarily in Title 59.1. Typically, these other acts cover
specific types of businesses and then incorporate VCPA by providing that any
violation of that act constitutes a prohibited practice under VCPA and is subject to
VCPA's enforcement and other provisions. Examples of such acts include the
following:

• Virginia Home Solicitation Sales Act (Chapter 2.1, §§ 59.1-21.1
through 59.1-21.7:1) .:

• Automobile Repair Facilities Act (Chapter 17.1, §§ 59.1-207.1
through 59.1-207.6)

• Virginia Lease-Purchase Agreement Act (Chapter 17.4, §§ 59.1­
207.17 through 59.1-207.27)

• Collision Damage Waiver Act (Chapter 17.5, §§ 59.1-207.28 through
59.1-207.33)

~. Motor Vehicle Manufacturers' Warranty Adjustment Act (Chapter
17.6, §§ 59.1-207.34 through 59.1-207.39)

• Comparison Price Advertising Act (Chapter 17.7, §§ 59.1-207.40
through 59.1-207.44)

• Virginia Health Spa Act (Chapter 24,-§§ 59.1-294 through 59.1-310)

• Virginia Credit Services Businesses Act (Chapter 25.1, §§ 59.1­
335.1 through 59.1-335.12)

• Prizes and Gifts Act (Chapter 31, §§ 59.1-415 through 59.1-423)
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• Virginia Public Telephone Information Act (Chapter 32, §§ 59.1-424
through 59.1-428)

• Pay-Per-Call Services Act (Chapter 33, §§ 59.1-429 through 59.1­
434)

• Virginia Travel Club Act (Chapter 36, §§ 59.1-445 through 59.1­
454)

2. VCPA Plus Additional Relief

A few acts related to consumer protection combine VCPA with additional
mechanisms of relief. For example, violations of the Virginia Membership Camping
Act (Chapter 25, §§ 59.1-311 through 59.1-335) constitute prohibited practices
under VCPA and are subject to VCPA's enforcement and other provisions. An
aggrieved purchaser also has the right to cancel the contract--within certain time
limits and notice requirements--and to receive a refund from the membership
camping operator of all moneys paid under the contract. Moreover, certain
enumerated violations subject membership camping operators to criminal
prosecution for Class 1 or 3 misdemeanors.

Violations of the Extended Service Contract Act (Chapter 34, §§ 59.1-435
through 59.1-441) constitute prohibited practices under VCPA and are subject to
VCPA's enforcement and other provisions. In addition, knowing and willful
violations of that act are punishable as Class 3 misdemeanors.

B. When VCPA Is Not Incorporated Into Other Acts

1. Civil Relief Only

Several acts related to consumer protection do not incorporate VCPA at all.
Agricultural Equipment Warranties (Chapter 17.2, §§ 59.1-207.7 through 59.1­
207.8), the Motor Vehicle Warranty Enforcement Act (Chapter 17.3, §§ 59.1-207.9
through 59.1-207.16, popularly known as the "Lemon Lawn), the Virginia Motion
Picture Fair Competition Act (Chapter 20, §§ 59.1-255 through 59.1-261), and the
Virginia Residential Property Disclosure Act (Chapter 27 of Title 55, "Property and
Conveyances," §§ 55-517 through 55-525) all create their own private rights of civil
action upon violation and make no reference to VCPA. In fact, each of these acts is
enforceable only by private parties and not by any agency of state or local
government.

Regulation of Invention Development Services (Chapter 18, §§ 59.1-208
through 59.1-215) also makes no reference to VCPA; however, only the Attorney
General is authorized to enforce this act and to seek civil penalties and relief.
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2. Civil Relief Plus Criminal Prosecution

As illustrated by the Virginia Membership Camping Act (discussed in IlIA
above), criminal penalties are sometimes authorized for violations of acts related to
consumer protection. For example, the Business Opportunity Sales Act (Chapter
21, §§ 59.1-262 through 59.1-269) combines a purchaser's private right of civil
action with criminal prosecution for a Class 4 felony or a Class 1 misdemeanor for
certain knowing and willful violations. VCPA is not incorporated into this act.

3. Criminal Prosecution Only

Occasionally, no right of civil action--either by the government or a private
citize.n--is afforded under the provisions of an act related to consumer protection.
For example, a knowing and willful violation of Tanning Facilities (Chapter 24.1, §§
59.1-310.1 through 59.1-310.6) is punishable as a Class 3 misdemeanor. The act
does not specify any other remedy or relief.

And, of course, Title 18.2 ("Crimes and Offenses Generally") prohibits certain
types of conduct related to consumer protection. Examples include untrue,
deceptive or misleading advertising (§ 18.2-216) and pyramid promotional schemes
(§ 18.2-240), both of which are punishable as Class 1 misdemeanors.

IV. Work Of The Subcommittee

At its initial meeting on July 22, 1994, the subcommittee took testimony from
Jean Ann Fox, president of the Virginia Citizens Consumer Council (hereinafter
"VCCC"); Betty Blakemore Sulzbach, director of the Consumer Affairs Division of
the Virginia Department of Agriculture and Consumer Services (hereinafter
"VDACS"); Frank Seales, Jr., chief of the Antitrust and Consumer Section of the
Office of the Attorney General (hereinafter "GAG"); Evan Lewis, staff attorney from
the Virginia Poverty Law Center; and Cathy Parks, director of the Consumer
Affairs Division in Virginia Beach and president of the Virginia Association of
Consumer Affairs Administrators.

At the initial meeting, VCCC proposed that the subcommittee make the
following changes to VCPA:

1. Tighten and clarify the language in § 59.1-199 A that excludes from VCPA those
aspects of consumer transactions "authorized" by state or federal law or
regulation.
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2. Strike the exclusion from VCPA in § 59.1-199 D for certain regulated industries,
such as banks, savings and loan associations, credit unions, small loan
companies, and public service companies and insurance companies regulated by
the State Corporation Commission or a comparable federal agency.

3. Expand the scope ofVCPA's unlawful acts or practices from "fraudulent" acts or
practices to "fraudulent or unfair" or "fraudulent or unconscionable" acts or
practices.

4. Authorize the Attorney General to issue civil investigative demands.

5. Create, within the Office of the Attorney General, a revolving fund to receive
moneys generated by VCPA cases for the purpose of increasing public
investigation and enforcement at the state and locallevels.

6. Expand the powers of the Commissioner of the Department of Agriculture and
Consumer Services by enhancing the Commissioner's investigatory authc." '-y
and by authorizing the Commissioner to issue cease and desist orders and to
publish warnings to the public in the newspaper.

7. Authorize the Board of the Department of Agriculture and Consumer Services
to promulgate regulations under VCPA for industry-wide practices.

8. Continue to fund the Department of Agriculture and Consumer Services' toll­
free consumer hotline through annual budget amendments.

9. Increase statutory damages to double or triple damages and increase statutory
minimum damages to $500.

10. Authorize additional civil remedies, including injunctive relief and restitution,
in private actions brought under VCPA.

11. Resolve an arguable conflict between §§ 59.1-204 B and 59.1-207 with regard to
attorney's fees by mandating an award of attorney's fees to: (i) successful
private plaintiffs for both intentional and unintentional violations; (ii)
successful private plaintiffs for intentional violations and in the discretion of
the court for unintentional violations; or (iii) successful private plaintiffs for
both intentional and unintentional violations and defendants in any frivolous
action.

12. Establish a clear statute of limitations for filing a private action under VCPA
and adopt the standards found in Title 8.01.

13. Authorize enhanced penalties when "vulnerable" consumers, such as the elderly
or disabled, successfully establish a violation ofVCPA.
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v. Findings, Conclusions, and Recommendations

Based on the testimony presented during the subcommittee's meetings and
upon comment received throughout the study period, the subcommittee finds and
concludes the following with regard to VCPA:

A. Coverage

1. The language of the exclusion in § 59.1-199 A for those aspects of consumer
transactions "authorized" by state or federal law, regulation, order, or formal.
advisory opinion should be clarified.

2. The exclusion in § 59.1-199 D for certain regulated industries, such as banks,
savings and loan associations, credit unions, small loan companies, public
service companies and insurance companies regulated by the see or .a
comparable federal agency should be narrowed.

To implement these findings and conclusions, the subcommittee recommends that .
VCPA be amended as follows: .....-

§ 59.1-199. Exclusions.

Nothing in this chapter shall apply to:

A. Any aspect of a consumer transaction which aspect is authorized 'tlfteer Ift'ft S 6l"'

reg=tllati6ftS by any (i) law or regulation of this Commonwealth or the United States,
or the ferma:l ae:visery 6pini6M (in order or formal advisoty opinion of any
regulatory body or official of this Commonwealth or the United States.

B. Acts done by the publisher, owner, agent or employee of a newspaper, periodical,
or radio or television station, or other advertising media such as outdoor advertising
and advertising agencies, in the publication or dissemination of an advertisement in
violation of § 59.1-200, unless it be proved that such person knew that the
advertisement was of a character prohibited by § 59.1-200.

C. Those aspects of a consumer transaction which are regulated by the Federal
Consumer Credit Protection Act, 15 U.S.C. § 1601 et seq.

D. Ba:fiks Those practices and services of banks, savings and loan associations,
credit unions, small loan companies, public service corporations and insurance
companies regulated and supervised by the State Corporation Commission or a
comparable federal regulating body.
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E. Employment agencies licensed under Chapter 13 (§ 54.1-1300 et seq.) of Title
54.1.

F. Any aspect of a consumer transaction which is subject to the Landlord and
Tenant Act, ChaI'ter 1a (§ 55-217 et seq.) ef Title 56 or the Virginia Residential
Landlord and Tenant Act, Chapter 13.2 (§ 55-248.2 et seq.) ef Title 65, unless the
act or practice of a: landlord constitutes a misrepresentation or fraudulent act or
practice under § 59.1-200.

The subcommittee's intent with regard to subsection A is to clarify existing
Code language; the subcommittee's recommended language does not "tighten" the
existing exclusion in subsection A, a proposal earlier made by VCCC. The
recommended language is intended to maintain current practice with regard to
subsection A in that the words IIauthorized" and "aspect" are retained.

The subcommittee considered draft language for subsection A as follows:

Any aspect of a consumer transaction which aSf'eet is
authorized tlfuie!' law/s 6!' regulMiefl"S or regulated by (i) a
law or regulation of this Commonwealth or the United
States, or the fMmal advis6ry 61'inieftS (ii) an order or
formal advisoD" opinion of any regulatory body or official
of this Commonwealth or the United States.

The OAG and others testified that the draft language above may create a
broader exclusion than existing Code language, thus negating the subcommittee's
intent to exclude from VCPA (in subsection A) only those aspects of consumer
transactions which are expressly and affirmatively authorized by a state or federal
law, regulation, order, or formal advisory opinion. The draft language above strikes
the word "aspect,fI which the subcommittee initially struck in an attempt to make
the sentence more grammatically correct. However, if "aspect" is stricken, a
substantive change would result in that the word "authorized" would modify
"consumer transaction" rather than "any aspect" of a consumer transaction.

Additionally, the words "or regulated by" are much broader than "authorized
by." Support for that argument is found in current subsection D, which excludes
from VCPA all the industries "regulated and supervised by" the sec or a
comparable federal agency. The words "or regulated by" in the draft language
above also reintroduces the blanket exclusion from VCPA for all the industries
regulated and supervised by the sec, or a comparable federal agency, that the
subcommittee intended to narrow in subsection D. The subcommittee's
recommended language above captures its intent with regard to subsectipn A
without negating its intent with regard to subsection D.
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The subcommittee's intent with regard to subsection D is to exclude from
VCPA only those practices and services of banks, savings and loan associations,
credit unions, small loan companies, public service corporations and insurance
companies that are regulated and supervised by the sec or a comparable federal
regulating body, rather than the entire industry. This recommendation would
subject only the unregulated, unsupervised practices of the listed industries to
VCPA.

In making this recommendation, the subcommittee compromised between the
existing blanket exclusion for all See-regulated entities and VCCC's proposal to
strike the exclusion in subsection D entirely. The subcommittee expressly rejected
vecc's proposal to repeal subsection D.

B. Public Investigation and Enforcement

3. The authority of the Commissioner of VDACS to investigate alleged violations
ofVCPA should be expanded.

To implement this finding and conclusion, the subcommittee recommends that a
new Code section be added to VCPA as follows:

§ 59.1-200.1. Investigations by the Commissioner of the Virginia Department of
Agriculture and Consumer Services.

A. Upon reasonable cause to believe that a violation of this chapter has occurred or
is about to occur and upon his own motion or the complaint of any person, the
Commissioner of the Department of Agriculture and Consumer Services. or his
designee, may:

1. Make necessarY investigations within or without this Commonwealth to
determine whether any person has violated, or is about to violate, the provisions of
this chapter or any rule, regulation. or order issued pursuant to this chapter or any
chapter incorporated by reference into this chapter;

2. Require or permit any person to file a statement in writing, under oath or
otherwise" as the Commissioner determineS$" as to all facts and circumstances
concerning the matter under investigation: and

3. Administer oaths or affirmations and, upon motion or request of any party,
subpoena witnesses, compel their attendance, take evidence, and require the
production of any matter that is relevant to the investigation. includin~ (i) the
existence, description, nature. custody, condition, and location of any books,
documents. or other tangible things; (in the identity and location of persons having
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knowledge of relevant facts: or <iii) any other matter reasonably calculated to lead
to the discovery of material evidence.

B. Any proceeding or hearing of the Commissioner. or his designee. pursuant to
this section in which witnesses are subpoenaed and their attendance is required for
evidence to be taken or any matter produced to ascertain material evidence may
take place within the City of Richmond or any forum convenient to the parties
under the provisions of §§ 8.01-261 and 8.01-262.

C. If any person fails to obey a subpoena or to answer questions propounded by the
Commissioner, or his designee: and upon reasonable notice to all persons affected
thereby: the Commissioner: or his designee: may apply to the circuit court of the
City of Richmond or any circuit court convenient to the parties under the provisions
of §§ 8.01-261 and 8.01-262 for an order compelling compliance.

The subcommittee's intent with regard to new § 59,1-200,1 is to .authorize the
Commissioner of VDACS to investigate VCPA complaints in the same manner as
that which is currently exercised in § 59.1-451 of the Virginia Travel Club Act and §
57-59 B of Solicitation of Contributions, upon both of which the recommended
language is substantially modeled. The subcommittee declined to extend such
investigatory authority to local offices of consumer affairs; however, civil
investigative demand (CID) authority is extended to Commonwealth's attorneys
and attorneys for a county, city, or town. (See Recommendation 5 below.) Thus,
although local offices of consumer affairs are not provided authority parallel to the
Commissioner ofVDACS as set out in the draft language, they could, under existing
§ 15.1-23.2, request that their Commonwealth's attorney or county, city, or town
attorney to exercise his authority,

4. It should be clarified that those industries regulated and supervised by the sec
are not included within the exercise of powers and the performance of duties by
the Commissioner ofVDACS pursuant to VCPA.

".

To implement this finding and conclusion, the subcommittee recommends that the
Code be amended as follows:

§ 3.1-18.2. Powers and duties.

A. The Administrator of Consumer Affairs shall have only such powers as may be
necessary to perform the following duties:

(8) Te premote 1. Promote consumer education in cooperation with the Department
of Education and inform the public of policies, decisions and legislation affecting
consumers.
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14. Authorize class action lawsuits against a single supplier who commits repeated
or ongoing violations of VCPA.

15. Criminalize (certain) violations ofVCPA.

At its second meeting on September 1, 1994, the subcommittee took
testimony on these proposals from Anthony Gambardella, general counsel of the
State Corporation Commission (hereinafter "SCC"); William Coiner, president of the
Virginia Retail Merchants Association; Thomas Gallagher, president of the Better
Business Bureau of Central Virginia; William Young of the American Association of
Retired Persons; Steve Gannon of the Virginia Trial Lawyers Association; and Gail
Marshall, former deputy attorney general of the Commonwealth.

After the prepared agenda, a public hearing was conducted. Speakers
included citizens aggrieved by health insurance costs, life insurance contracts, and
medical billing practices in the Richmond area; legal aid and private attorneys
involved in consumer protection litigation; and an industry group currently
excluded from VCPA.

On October 20, 1994, the subcommittee held a work session for its third and
final meeting of the interim in lieu of a prepared agenda to consider and tentatively
approve draft language for the its legislative recommendations. After the meeting,
a staff memorandum which summarized the subcommittee's recommendations was
sent to more than fifty interested persons and entities for their review and
comment.
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(10)) Te sene 2. Serve as a central coordinating agency and clearinghouse for
receiving and investi~atin~complaints by Virginia consumers of illegal, fraudulent,
deceptive or dangerous practices and referring sueh alWro.priate complaints to the
federal, state and local departments or agencies charged with enforcement of
consumer laws.

(e) If the depMtmeftt M' 8:geftey te viftieh 8: eempl8:iftt is referred deieImittel! that the
matter e8:ftnet be settled at 8fl sdmin;sirative level, htIt reqttires either eim or
erimift81legal action; theft the eomplaiftt t6getfier "With all Stll'1'6rtiftg maeftee shMI
be transmitted te the ap:P!'6pl'iate eft:fereemeftt eftieer far sl:leh legal aeti6ft as may
be fteeessary.

Ed) T6 maifttaiB 3. Maintain records of consumer complaints and their eventual
disposition, which records shall be open for public inspection, provided that
information disclosing the business interests of any person, trade secrets; or the
names of customers shall be held confidential except to the extent that disclosure of
such matters may be necessary for the enforcement of laws.

(e) Te enter 4. Enter into agreements or to accept commissions from federal
agencies.

5. Except for banks. savin~s and lOan associations, credit unions, small loan
companies. public service corporations and insurance companies reeuIated and
supervised by the State CQmoration Commission, exercise such powers and perform
such duties reQllested by the Commissioner of the Department of Aaieulture and
Consumer Services, as his desimee, under the Yireinia Consnrner Protection Act (§

59.1-196 et seg.2-

B. If the department or ~ncy to which a complaint is referred Pursuant to
subdivision A 2 determines that the matter cannot be settled at an administrative
level, the complaint toe-ether with all supportin~ evidence may be transmitted. to
the appropriate enforcement officer for such lee-al action as may be necessary.

.b The responsibility of the Administrator in these matters shall not be limited to
those areas of peculiar interest to the Department of Agriculture and' Consumer
Services, but shall embrace the consumer programs and responsibilities of all the
departments and agencies of the Commonwealth.'

The draft language of new § 3.1-18.2 A 5 is an attempt to address concem.s
that VDACS not become involved in VCPA complaints made against industries
regulated and supervised by the SCC. The testimony before the subcommittee was
that when VDACS receives a consumer complaint about an SeC-regulated entity,
the consumer is referred to the sec, which then receives and investigates the
complaint. Thus, the recommended language is an attempt to codify current
practice.
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The draft language. in new subsection B, drawn substantially from stricken
subsection (c), deletes the existing requirement that the agency to which a
consumer complaint is referred make an a.ffirmative finding that some further legal
action, civil or criminal, is "required" when such complaint cannot be resolved by
the agency at the administrative level. The decision to pursue or not to pursue
public legal action should rest with "the appropriate enforcement officer"; in
subdivision A 2, "officer" includes attorneys for the federal (e.g., district attorney),
state (e.g., the Attorney General), and local (e.g., Commonwealth's attorneys and
county, city, or town attorneys) governments.

5. The Attorney General, Commonwealth's attorneys, and attorneys for a county,
city or town should be authorized to issue civil investigative demands.

To implement this finding and conclusion, the subcommittee recommends that
VCPA be amended as follows:

§ 59.1-201. Civil investigative demands.

A. Whenever the Attorney General, the attorney. for. the Commonwealth, or the
attorney for a county, city, or town has reasonable cause to believe that any person
has engaged in, or is engaging in, or is about to engage in, any violation of § 59.1
£00 this chapter. the Attorney General, the attorney for the Commonwealth, or the
attorney for a county, city or town. if, after maki~g a geoa faitfi e:Wert to ohta:ift seeh
infoi'"ms:t1Oft, is ufta:ble to o'5ts:in the aMs: aIul iB:ferm:at1on necesss:r, to aetermine
whether Stich violation has oee1:11'!'ea, or that it is impraetieM for him to tio S6, he
may a:p~l) to the eiremt eotH"t r.vithin whose jt1:r.istiietion the :p€rsoft haviftg
infermatiofl reslties, OJ" has its principal place of h t1:siness, fer an in"'vestigative orBer
reql:tiring stieh person to furnish to the l.Lttol"'ftey Cenel"M, attorney fer the
CommofY"iealth, or s:ttorftej for a eOl:lftty, eit" or tOWft sueh data 8:ftd information as
is relevaftt to the su6jeetmatter of the ilY,;cestigatioft.

'.
B. The eireuit eOt1:rts are emp6"'"Nered to isst1:e ifY:estigati" e orders, authorizing
QiseoT

" ery "by the same methods and pf"o:edures as set forth fer eivil aetiofts in the
Rules of the 8tl~reme Court of Virginia, in eonneetion Y:ith ift tJestigatiofts of
violations of § 60.1 200 h, the fMof'ftey Ceftera1, the attorfte, fur the
Commoftv.realtft, 01' the attorney fol' a eOtlftty, eity, Of taVvTft. An application far an
investiga:tive order shall identify.

1. The speeific aet Of' practiee alleged to he in violation 8f § 69.1 200;

2. The g!"ouftds",·hich shall demonstrate reasonable cause to eelie' e that a violation
ot § "59.1 200 ftia,; h~e oceurred, may he oee'W'ring or may be ae6tlt to oeetlr,
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3. The eategory or dass of data Of' infermation reqeesteel in the investigatr~eoracr;
ftftfi

4. The reasons TyVfty the lLttOf"ftey General, t!;itof'ney fer the Cofttmof.l:\vealtfl:, 61'

attomey fer a eOt1:My, eity, 01' to\V'ft is 'tIllable to O'btttlfi Stleft data 8:ftd m:fef'ftlB:tion, or
the reason ~phy it is imf'raetieal to do S6, withot1:t a· fOtll't oreer.

C. J)lith-ift twenty Ofte days after the sertliee·t1:P6ft a perseft of aft iftvssagB:t¥ve oraer,
or at allY time berere the ret'ttrft fiats speeifiea in stleh order, whiehcver is later,
s l:1eh persOft may file a motioft to modi€; or set asies st1:eft ift f"estigative oraer or to
seek a proteeth e oraer as previaed by the Rttles of Mis St1:J)reme Cotlf't of l1irgiMa.
S'tleh ftletion shall speeify the g!"Otme.s fer modifying or setiiBg asiae the order, afJ:d
may ee easea upon the faHut'e 6f theapplieatioft er the order to eomJ)ly yTy itft the
reqttirements of this seetion, Of' tlPOft aftY eoftstitutioftal or other legal basis 6r
privilege of s tleft persofJ:.

D. 11There the inrermation reqtlestea hy an investigatir.:se eraef' may 'be tlenr,; ca or
aseertftlnea from the bt1:siItess reeords of the l'ersen tll'eft ~hom the order is sen ea,
or ff'em: an examifiatioft, a:t1mt or iftsl'eetion 6f st1:eh eusmess reeerds, or :Erem a
eompilatiefl, aastraet or summary thereof, tma the hmoaen of cieri \'iftg er
aseertainiftg the iftfermatioft is substa~tial1y 'Efte same fer the l.ettM'ftey General,
attorftey fer the Com:mefhiealth:, or att6r!ley fer a e6Uftt" eity, or t07rl!l a8 for the
f)erson from T.vftom Stleft intormfttioft is req'tl:estea, it shell 13e s'tlftieieBt :fer that
person to sped:¥, the reeoras H-om ahieh the requested: information may he fieri .. ea
or e:seertained, afta to afferd the Attorney Gefteral, atterftey for the Comm:efl.-.vealtft,
or attorftey fo!' the eel:lftty, eity, 191' to ,,(n reason8:ble apporttmit, to ex-amine, a'tlwt or
inspeet s1:leh: reeortis ane to make eopies, eaftipilati6ftS, a:estraets 6rStl:mmM'ies
thereof.

E. It sha-ll be the auty of the Atterftey General, attorney fer the Cemmoftvlealth, or
attorftey fef' a eotmty, eity, 61' te\Vfl, his assistants, emple,ees anti ageftts, te
maintaifi the seereey of aH evidenee, deettments, data tma iftfon!iatioft oet8:iftea
tMO'tlgft tfie 'tl:se of in7~estiga:tiie orders or oetaiftea as a result 6f the vOl'tlfttary aet
af the perSOfi under in \I estigatieft ana it shall ee tlfJ:1ar~Tftil fer aft) perS6ft
l'a:rtieil'atiftg in stl:eft iftvestigatiofts 1;6 aisd6se to any offie? persoft net partieipatiftg
in sueh in restigatief1s to disclose to any ether persOft not l'M"tieipattftg ift sueh
in" estigation any inrermatiofl so ebtainea. Ally perseft '\-lelating this s'tl'f,seetioft
shaH he guilty of a Class 2 misdemeanor aftd shall be ptlnished ift aeeel'daftee (lith §
18.2 11. !'to1;v:ithstanding the feregoing, thls seetloD shall !let preeltlde the
presentatien and e.iselostlf'e of aft)' inrermatiofi ohtainea f)tH"'stl:aftt te this seetioft in
any suit Of' action in any eOt1rt of tbis Commonwealth v:herein it is alleged that a
violatiefl of § 59.1 200 has oeetlfTea, is eeeuf"f'ing Of'may oee'tll', nof' shail this seeti6ft
~f'e Ii ent the EliselB~nl'"f2. ef 8fly sHeb infefiflatieft 'by the A:tt~eJ GefteI-al, attsFRey
ref' tbe COmmefth ealth, or attorney fef' a eotlnty, eity, 6f teNn to aft' feaeraI or state
lav; enref'eement a1:lthof'ity that has restrietiofts gO-lerniftg confidentiality and the
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1:1se of s1:1en iftferma:tioft similar to these eOfttMftea in this stlhseeti6ft; her..ve¥er, stleft
wselestli'es may only he ma:de as to iftfermati6ft eJ3taiftea after July 1, 1979.

F. UpOft the failtl:f'e of a: :person ;;itfto'tlt lawful eJfe'tlse te ohey an investigati¥e 6I"aer
tlnaer this seetioft, the 2\ttomey Genera:l, attorney fer the Comme!YyT....ealtfl:, or
!kttemej :for the eotmty, eity, or tov.. n ma, initiate eentempt pr6eee~ftgs ift the
eireuit eotlPt that iss tlea the oraer to haIti stleh f'erS6ft ift eof.ttempt.

G. No infe~Bn, faets or aata ehtainea through an iff.. estigfrti'"yTe Brae' shall he
a6:missi.-hle iii allY ei ftl or eriminal f'reeeetiing ather than fer the enrereement of this
eftftpter ana the remedies :previaeti hereift. is empowered to issue civil investigative
demands in accordance with § 59.1-9.10.

~ The intent of the recommended language is to provide civil investigative
demand (CID) authority to the Attorney General, Commonwealth's attorneys, and
attorneys for a county, city, or town in VCPA cases. This is achieved by cross­
referencing the current CID authority vested in the Attorney General for alleged
violations of the Virginia Antitrust Act in § 59.1-9.10. Unlike § 59.1-9.10, the draft
language of § 59.1-201 extends eln authority to Commonwealth's attorneys and
attorneys for a county, city, or town. The OAG advises that if cm authority is
provided as recommended, the remainder of §··59.1-201 may be stricken.

c. Funding

6. A revolving trust fund to receive certain moneys generated by VCPA and
antitrust cases should be created, within the OAG, to fund increased public
investigation, enforcement, and resolution of consumer complaints at state and
local levels.

7. VDAC's toll-free consumer hotline should be funded through annual budget
amendments or the statutory fund referred to in Recommendation 6. .

-.
To implement these findings and conclusions, the subcommittee recommends that a
new Code section be added as follows:

§ 2.1-133.5. Regulatory and Consumer Advocacy Revolving Trust Fund:
administration: sources of funds: distribution: purposes.

A. The Regulatory and Consumer Advocacy Revolving Trust Fund (the "Fund"),
created in Item 48 of § 1-17 of Chapter 966 of the 1994 Acts of Assembly. shall be
administered and distributed by the Attorney General in accordance with this
section. The Fund shall consist of:
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1. Such sums as have been or may be appropriated from time to time by the General
Assembly and designated for the Fund;

2. Notwithstanding any other provision of law. ten percent of any· amounts
recovered by or on behalf of the Commonwealth, at trial or by settlement. from any
case brought pursuant to the Virginia Antitrust Act (§ 59.1-9.1 et seg.) or the
Virginia Consumer Protection Act (§ 59.1-196 et seq.); however. civil penalties
imposed by the court shall be deposited into the Literary Fund;

3. Any moneysa giftsa endowments. or grants CD donated or devised by individuals;
(in donated by associationsa corporations, or partnershipsa whether public or
private; or (iii) obtained from the United States governmenta its agencies or
instrumentalitiesaand designated for the Fund; and

4. All interestadividendsaand appreciation which may accrue to the Fund.

B. Moneys in the Fund shall be made available by the Attorney General to the
Office of the Attorney General; the Virginia Department of Agriculture and
Consumer Affairs: if a local office of consumer affairs has been established pursuant
to § 15.1-23.2 in any part of their jurisdictiona the attorney for the Commonwealth
and the attorney for a countYa citra or town; and the local offices of consumer affairs
established pursuant to § 15.1-23.2. The moneys shall be used for the following
purposes and in the order indicated: (i) operation of a statewide. toll-free consumer
telephone hotline by the Virginia Department of Agriculture and Consumer
Services in an amount not to exceed $200aOOO per biennium: (in emenditures for
and reimbursements of reasonable costs and expenses associated with litigation or
investigation of alleged violations of the Virginia Antitrust Act (§ 59.1-9.1 et seq.) or
the Virginia Consumer Protection Act (§ 59.1-196 et seg.t includingabut not limited
to. attorney's and expert-witness fees. investigation eJg)enses. and costs: and (iii)

establishment of new or maintenance of existing alternative dispute resolution
programs for consumer complaints involving the Virginia Antitrust Act or the
Virginia Consumer Protection Act within the Virginia Department of Agriculture
and Consumer Services or the local offices of consumer affairs established pUrSuant
to § 15.1-23.2.

c. Prior to the distribution of any moneys for purposes (iD and Gii) of subsection Ba
the Attorney General shall promulgate rules and regulations pursuant to the
Administrative Process Act (§ 9-6.14:1 et seq.) which shall specify the criteria for
distributing moneys for such purposes.

Structurally, the Fund is modeled, in part, on § 19.2-386.14, "Sharing of
forfeited drug assets," which creates a program to share forfeited drug assets
between federal, state, and local agencies for the purposes stated. That fund is
administered and distributed by the Department of Criminal Justice Services
pursuant to regulations adopted by the Criminal Justice Services Board. Note that
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unlike an earlier draft of the Fund, the recommended language includes
promulgation of regulations by the Attorney General that specify the criteria for
distributing moneys from the Fund. Also, the recommended language raises the
percentage to be placed into the Fund to ten percent from an earlier draft's five
percent.

The basic premise of the Fund--that those who pay into it can collect from it-­
is also drawn from § 19.2-386.14. Like the drug-asset fund, the creation of a shared
pool of resources in the context of regulatory and consumer advocacy cases is
intended to address the universal concern of the public sector that more resources
are needed to achieve their investigatory and enforcement objectives.

'Substantively, the Fund is modeled, in part, on Item 48 of § 1-17 of Chapter
966 of the 1994 Acts of Assembly (the budget bill). Incorporating the name of the
budget fund, which came into existence on July 1, 1994, into the recommended
language of the statutory Fund, codifies the name of the "budget fund and transfers
its initial appropriation of $500,000 into the statutory Fund. In this way, a "new"
fund is not technically created and administration and distribution of the Fund
remains where it currently exists in the budget bill, i.e., with the Attorney General.
A second enactment clause in the subcommittee's legislation preserves the use of
moneys placed into the budget fund prior to July 1, 1995, for antitrust purposes.

8. In public cases brought pursuant to VCPA, the court should be authorized to
award a civil penalty, not to exceed $15,000, when "vulnerable" consumers, such
as the elderly or disabled, are victimized by a continuing series or pattern of
VCPA violations.

To implement this finding and conclusion, the subcommittee recommends that
VCPA be amended as follows:

§ 59.1-29.6. Civil penalties; attorney's fees.

A. In any action brought under this chapter, if the court finds that a person has
willfully engaged in an act or practice in violation of § 59.1-200, or has willfully
violated the terms of any assurance of voluntary compliance, the Attorney General,
the attorney for the Commonwealth, or the attorney for the county, city, or town
may recover for the literMY' ftlna Literary Fund, upon petition to the court, a civil
penalty of not more than $1,000 per violation. Stlefi att~n·ne) may also reeo..... er, tlpeft
petition te the eeW"t, eeurt eests, reas6nahle expeftses inenrrea by the state or leeal
agefieJ in im estigatiftg and preparing the ease net to exeeed $200 per "iolatioft, and
attolPftey's fees. Stleh expenses afla atteraey's fees shall 'be paia into the gefteral
fttfta ef" the Commonwealth 01"' of the eo'ttftty, eit), or tOTNft T..vhieh stleh atterftey
represeftted:. For purposes of this section, prima facie evidence of a willful violation
may be shown when the Attorney General, the attorney for the Commonwealth, or
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the attorney for the county, city, or town notifies the alleged violator by certified
mail that an act or practice is a violation of.§ 59.1-200, and the alleged violator,
after receipt of said notice, continues to engage in the act or practice,

B. Any person who willfully violates the terms of an: injunction issued under § 59.1­
203 shall forfeit and pay to the literary fttfta Literary Fund a civil penalty of not
more than $5,000 per violation. For purposes of·this section, the circuit court
issuing an injunction shall retain jurisdiction, and th~ .cause shall be continued, and
in such cases the Attorney General, the attorney for .. the Commonwealth, or the
attorney for the county, city, or town may petition for recovery of civil penalties;
atte1'ftey'g fees, eot:trt eests WI" the CemmowNe81t:h:, aBe. reas6fta-ble expeftses
ifteUI'l"ea hy the state 61' leeal agefte, ill iftVestigatiftg Miffl'repftrm,g tfie ease fer the
CommO!YNealth or f6l' the eo't:mty, eity, or tEYNft rel'reseftteti. Stleftexpe~esshan flat
exeeee1 the Sllift of $200 }'er -n61atioft. Stleh 8XJ'eftses Mia atteme, 's fees sltail be
pa:iti iftt6 the a:ppropriate gefteral fttnti as I'reYfitieti msueseetieftA of th1:s seeeiee.

C. In any action brought under this chapter, if the court finds that a person has
willfully en~aged in a .continuing series or pattern·'of violations of this chapter
a~ainst consumers who cannot reasonably protect their interests because of age,
physical or mental infirmity, ignorance, illiteracy, or inability to understand the
langua~e of the consumer transaction, the Attorney GeneraL the attorney for the
Commonwealth, or the attorney for the county,' citY. or town may recover for the
Literaor Fund, upon petition to the court, a civil penalty arnot more than $15,000
from any person who has obtained substantial income or resources as a result of
such violations. .

D. In any action pursuant to subsections A. B. or C, the Attorney General. the
attorney for the Commonwealth, or the attorney "tor'the county. city. or town may
recover. in addition to any a:gplicable civil penalty, costs, reasonable expenses
incurred by the state or local agency in investigating and preparing'the case not to
exceed $200 per violation. and attorney's fees. Ten percent of such emenses 'and
attorney's fees recovered shall be paid into the Regulatory and Consumer Adv~cacy
Revolvin~Trust Fund established in § 2.1-133.5. and the remainder shall be paid
into the general fund of the Commonwealth or of the county, city. or town which
such attorney represented.

&- E. Nothing in this section shall be construed as limiting the power of the court to
punish as contempt the violation of any order issued by the court, or as limiting the
power of the court to enter other orders under § 59.1-203 or § 59.1-205.

B: F. The right of trial by jury as provided by law shall be preserved in actions
brought under this section.

The recommended language of new subsection C is borrowed, in part, from
subsection I of § 18.2-248, Virginia's drug kingpin statute, and § 1345.03,

19



"Unconscionable consumer sales practices," of Title 13 of Ohio's Revised Code. The
drug kingpin statute provides language to capture the concepts of a "series or
pattern" of violations and of recovering the civil penalty from the person or persons
who economically benefited from the violations, rather than from an underling. The
Ohio statute provides language to capture some of those characteristics which make
a consumer "vulnerable" for purposes of this section.

Some of the public comments received by the subcommittee regarding new
subsection C did not support the concept of a "series or pattern" of violations.
However, the subcommittee balanced that requirement with an extensive, inclusive
listing of "vulnerable" characteristics. In other words, although a series or pattern
of violations must be proven, the-types of potential "vulnerable" victims specified in
subsection C are many. Moreover, judicial interpretation of the drug kingpin
statute indicates that a "series or pattern" means--simply--more than one violation.
Thus, the recommended language would address a concern voiced in testimony
before the subcommittee, i.e., an increase in fraudulent telemarketing schemes that
prey on the homebound, particularly the elderly and disabled.

Note that the recommended language of new subsection C places any civil
penalty recovered into the Literary Fund.vas is required in current subsections A
and B. Although reasonable minds differ on the point, the subcommittee is of the
opinion that Section 8 of Article vm of the Virginia Constitution requires that any
civil penalty recovered as a result of VCPA violations must be placed into the
Literary Fund. Although the subcommittee believes that such civil penalties cannot
constitutionally be placed into the Regulatory and Consumer Advocacy Revolving
Trust Fund discussed in Recommendation 6, the recommended language amends
existing § 59.1-206 to implement the subcommittee's intent to place ten percent of
"all amounts recovered by or on behalf of the Commonwealth" intothe Fund. The
recommended language of new subsection D requires that ten percent of the "costs,
reasonable expenses incurred by the state or local agency in investigating. and
preparing the case not to exceed $200 per violation, and attorney's fees" be placed
into the Fund.

"'.
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D. Private Rights of Action

9. In private actions brought pursuant to VCPA, the court should be authorized to
award triple damages for willful violations of VCPA and statutory minimum
damages should be increased to $500 from $100.

10. With regard to attorney's fees, an arguable conflict between §§ 59.1-204 B and
59.1-207 should be resolved; plaintiffs should be entitled to recover reasonable
attorney's fees and costs for willful violations of VCPA and for unintentional
violations, should be authorized to recover such fees and costs in the discretion
of the court. It should be clarified that defendants in any frivolous action shall
recover reasonable expenses pursuant to the "frivolous claims statute" in Title
8.01.

To implement these findings and conclusions, the subcommittee recommends
that VCPA be amended as follows:

§ 59.1-204. Individual action for damages or penalty.

A. Any person who suffers loss as the result of a violation of § 69.1 200 shall be
efititlea te this chapter may initiate an action to recover ill actual damages, or in
the case of a willful violation. three times the actual damages incurred, or $we (iD
$500, whichever is greater.

B. Notwithstanding any other provision of law to the contrary, in addition to any
damages awarded, such person ftls6 may, or in the case of a Willful violation. shall.
be av" Meed entitled to an award of reasonable attorney's fees and eettf*t costs.

C. If the court finds. upon motion or its own initiative. that an action was ~rought

pursuant to this chapter in violation of § 8.01-271.1. it shall impose sanctions as
authorized bv that section.

§ 59.1-207. Unintentional violations.

In any case arising under this chapter, no liability shall be imposed upon a supplier
who shows by a preponderance of the evidence @ that ill the act or practice alleged
to be in violation of § 59.1-200 was an act or practice of the manufacturer or
distributor to the supplier over which the supplier had no control; or (ii) iftttt the
alleged violation resulted from a bona fide error notwithstanding the maintenance
of procedures reasonably adopted to avoid a violation; pr69ide6, however, thftt
nothing in this section shall prevent the court from ordering restitution and
payment of reasonable attorney's fees and costs pursuant to § 59.1-204 B to
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individuals aggrieved as a result of an unintentional violation of § 69.1 200 this
chapter.

The recommended language of § 59.1-204 attempts to capture the
subcommittee's intent to provide greater pecuniary relief to plaintiffs who prove
intentional C'willful'') violations of VCPA. In subsection A, a plaintiff is entitled to
recover the greater of three times actual damages or $500 for willful violations.
Treble damages are similarly authorized in current § 59.1-9.12 (b) of the Virginia
Antitrust Act. For unintentional violations, a plaintiff is entitled to recover the
greater of actual damages or $500.

The recommended language of subsection B provides that for willful
violations, a plaintiff shall be entitled to recover reasonable attorney's fees and
costs.'for unintentional violations, the court may award such fees and costs. The
amendments to § 59.1-207 clarify the' intent of § 59.1-204 to award reasonable
attorney's fees and costs in cases of unintentional violations of VCPA in the
discretion of the court.

. '

New subsection C of § 59.1-204 makes it clear that--as is provided for in any
civil case--the court shall impose sanctions pursuant to § 8.01-271.1 for defending a
"frivolous" lawsuit. Because "frivolous" is an undefined term in VCPA and in §
8.01-271.1, it is not included in the recommended language. The intent of the
subsection is to preserve existing § 8.01-271.1 without change when applied in
VCPA cases.

11. A clear statute of limitations for filing a private action under VCPA should be
adopted, using the existing standards in Title 8.01.

§ 59.1-204.1 Statute of limitation; tolling of limitation.

A. Any individual action pursuant to this chapter accruing on or after July 1. 1995.
shall be commenced \vithin two years after the cause of action has accrued. The
cause o(action shall accrue as provided in § 8.01-230.

B. When any of the authorized government agencies files suit under this chapter,
the time during which such governmental suit and all appeals therefrom is pending
shall not be counted as any part of the period within which an action under § 59.1­
204 shall be brought.

The recommended language includes a cross-reference to when causes of
action generally "accrue" pursuant to § 8.01-230. Section 8.01-230 excepts from its
provisions certain other statutes, such as § 8.01-249, which provides that for actions
involving fraud or mistake, the cause of action -accrues when it is discovered or, by
the exercise of due diligence, reasonably should have been discovered. By this
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method of cross-referencing, the body of statutory and case law that has developed
regarding Virginia's statutes of limitation can be applied to VCPA where
appropriate.

12. At this time, the subcommittee recommends that no action be taken on vecc
proposals to:

a) Expand the scope ofVCPA's unlawful acts or practices from "fraudulent" acts or
practices to "fraudulent or unfair" or "fraudulent or unconscionable" acts or
practices;

b) Authorize class action lawsuits against a single supplier who commits repeated
or ongoing violations ofVCPA;

c) Criminalize (certain) violations ofVCPA;

d) Authorize the Commissioner of VDACS to issue cease and desist orders and to
publish warnings to the public in the newspaper;

e) Authorize the Board of VDACS to promulgate regulations under VCPA for
industry-wide practices; and

f) Authorize additional civil remedies, including injunctive relief and restitution,
in private actions brought under VCPA.

VI. Conclusion

The subcommittee recognizes that neither our final report nor our legislative
recommendations will address all the concerns of those persons and entities
interested in and involved with the Virginia Consumer Protection Act in a manner
that is completely satisfactory to them. Indeed, the fact that the subcommittee has
chosen not to act at this time on several proposals will dissatisfy some. If adopted
by the 1995 General Assembly, however, the subcommittee's legislative
recommendations will produce some changes in issues related to coverage, public
investigation and enforcement, funding, and private rights of action under VCPA.

To assist in the ongoing effort to improve and refine VCPA on behalf of
Virginia's consumers and businesses, the subcommittee encourages the OAG,
VDACS, SCC, and other interested persons or entities to track your experiences
with this year's legislative changes to VCPA and to report the information you learn
to the Chairmen of the House Committee on Agriculture and the Senate Committee
on Agriculture, Conservation, and Natural Resources during the 1994-96 biennium.
Examples of relevant facts, data, and records include reports on the moneys
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received and distributed by the Attorney General through the Regulatory and
Consumer Advocacy Trust Fund; the types, numbers, and outcomes of telephone
calls fielded by VDACS on its statewide, toll-free consumer hotline; and the
experience of the sec in determining the "practices and services" of its regulants
that are unregulated and therefore subject to VCPA.

The subcommittee extends its sincerest thanks to the representatives of the
state and local governmental agencies, the nonprofit and advocacy organizations,
the private and public bar, and the citizens of the Commonwealth for their
participation in and contributions to what the subcommittee hopes was a thorough
and thoughtful study of Virginia's primary consumer protection statute.

VII. Resource Material

Nolde, Edward P., "Annual Survey of Virginia Law: Consumer Protection Law," 27
University of Richmond Law Review 725 (Summer, 1993).

Respectfully submitted,

Delegate Mitchell Van Yahres, CHAIRMAN
Senator Thomas K. Norment, Jr., VICE CHAIRMAN*
Delegate Dwight C. Jones
Delegate Gladys B. Keating
Delegate Robert D. Orrock, Sr.
Senator Robert L. Calhoun
Senator W. Henry Maxwell

<.

*Did not vote on final report by publication deadline
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Appendix A

House Joint Resolution No. 143 (1994)



GENERAL ASSEMBLY OF VIRGINIA -- 1994 SESSION

HOUSE JOINT RESOLUTION NO. 143

Establishing a joint subcommittee to study the investigative and enforcement toots, funding
mechanism. uniform coverage. and private dght 0; action 0; the Virginia Consumer
Protection Act.

Agreed to by the House of Delegates, February 8, 1994

Agreed to by the Senate, February 28, 1994

WHEREAS, protecting consumers from deceptive advertising and sales practices
prevents fraud, ensures fair competition, and fosters confidence in the economy of Virginia;
and

WHEREAS, the Virginia Consumer Protection Act is the core statute regulating the
marketplace in the Commonwealth and provides the enforcement tools for fourteen
additional Acts. tncluding the Virginia Home Solicitations Sales Act, the Virginia Health Spa
Act, the Virginia Public Telephone Iniprm~qon A.ct and the Comparison Price Advertising
Att~d ..

WHEREAS. the Act excludes companies supervised by the State Corporation Commission
from the requirements of the Act without a comparable set of regulations applied by the
Commission: and . l', .. ' ;

WHEREAS. the Act is e'ritorced by the .Attorney General. attorneys for the
Commonwealth and attorneys for counties, cities and towns as well as by private right of
action on behalf of aggrieved consumers; and

WHEREAS. the public and private investigative and enforcement tools should be
reexamined for effectiveness and efficiency and the funding mechanisms tor enforcing the
Act shourc be reviewed; now, tnererore, be it

. RESOLVED by the House ofDelegat~ the, ,Senate .concurring, That a joint
subcommittee be established to study the investigative and enforcement tools, funding
mechanism. uniform coverage, and private right of action of the Virginia Consumer
Protection Act' .

The joint subcommittee -snall consist ot seven members to be appointed as follows: four
members of the House of Detegates to be appointed by the Sp.eaker of the H~use; and
three members of the Senate to be appointed by the Senate Committee on PriVlleg~· and
Elections.

The joint subcommittee shall hold public hearings and ccasuit with the Attorney
General. the Commissioner of Agriculture and Consumer Services, attorneys tor the
Commonwealth, local government consumer protection officials and members of the public.

The direct costs of this study shall not exceed $4,200.
The joint subcommittee shall complete its work in time to submit its findings and

recommendations to the Governor and the 1995 Session ot the General Assembly as
proVided in the procedures of the Division of Legislative Automated Systems tor the
processing of legislative documents. .

Implementation of this resolution is subject to subsequent approval and certification by
the Joint Rules Committee. The Committee may Withhold expenditures or delay the period
for the conduct of the study.



Senate Bill 751

House Bill 1628

House Bill 1623
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AppendixB

Proposed Legislation

1111:orporating Subcommittee Recommendations 1-.- 5

Incorporating Subcommittee Recommendations 6 - 8

- Incorporating Subcommittee Recommendations 9 - 11



1995 SESSION

. LD3618480
1 SENATE BILL NO. 7S1
2 Offered January 13, 1995
3 A BIU to amend and reenact §§ 3.1-18.2. 59.1-199. and 59.1-201 of the Code of Virginia and to
4 amend the Code of Virginia by adding a section numbered 59.1-200.1, relating to the Virginia
5 Consumer Protection Act; coverage. public investigation and enforcement.
6
7 Patrons-Calhoun, Norment and Woods; Delegates: Jones, D.C., Keating, Orrock and Van Yahres
8
9 Referred to the Committee on General Laws

10
11 Be it enacted by the General Assembly of Virginia:
12 1. That §§ 3.1-18.2. 59.1-199, and 59.1-201 of the Code of Virginia are amended and reenacted and
13 that the Code of Virginia is amended by adding a section numbered 59.1-200.1 as follows:
14 § 3.1-18.2. Powers and duties.
15 A. The Administrator of Consumer Affairs shall have only such powers as may be necessary to
16 perform the following duties: .
17 ~ +e fJrsmete 1. Promote consumer education in cooperation with the Department of Education
18 and inform the public of policies, decisions and legislation affecting consumers.
19 ~ +& 5ef¥e 2. Serve as a central coordinating agency and clearinghouse for receiving and
20 investigating complaints by Virginia consumers of illegal, fraudulent, deceptive or dangerous practices
21 and referring 5Qeft appropriate complaints to the federal, state and local departments or agencies
22 charged with enforcement of consumer laws. .
23 ~ If ihe Eiepar-£fHeHt ef ageBsy 4e wRieIl a eemplaiAt is refeReEi EleteFfHiBes Htaf HIe fHiMtef~

24 ee~ at aft aSlTliaisa:ative~~ FeEii:liFes eMhef 6Wtl * erimiBal ~ aet4eR; ~ Qie
2S eSITlf)laiBt togetHer w+£fi ~ SHPfJefliHg e'wrieieBee sItaD he a:aBSffliHeei te the appr913aate eBfeFeemeBt
26 ef.iiee.F fef~ kgaI~ as may .Be aeeessary.
27 ~~ fHaiBtaiFl 3. Maintain records of consumer complaints and their eventual disposition, which
28 records shall be open for public inspection, provided that information disclosing the business interests
29 of any person. trade secrets. or the names of customers shall be held confidential except to the extent
30 that disclosure of such matters may be necessary for the enforcement of laws.
31 ~.+e~ 4. Enter into agreements or te accept commissions from federal agencies.
32 5. Except for banks, savings and loan associations. credit unions. small loan companies, public
33 service corporations and insurance companies regulated and supervised by the State.Corporation
34 Commission. exercise such powers and perform such duties requested by the Commissioner of the
35 Department of Agriculture and Consumer Services, as his designee. under the Virginia Consumer
36 Protection Act (§ 59.1-196 et seq.),
37 B. If the department or agency to which a complaint is referred pursuant to subdivision A 2
38 determines that the matter cannot be serried at an administrative level, the complaint together with all
39 supporting evidence may be transmitted to the appropriate enforcement officer for such legal action
40 as may be necessary.
41 C. The responsibility of the Administrator in these matters shall not be limited to those areas of
~2 peculiar interest to the Department of Agriculture and Consumer Services. but shall embrace the
43 consumer programs and responsibilities of all the departments and agencies of the Commonwealth.
44 § 59.1-199. Exclusions.
45 Nothing in this chapter shall apply to:
46 A. Any aspect of a consumer transaction which aspect is authorized~ laws * regl:1JatisRS by
.+7 anv (i) law or regulation of this Commonwealth or the United States- or ~~ aAYissFy SfJiRisAS
-18 (ii) order or formal advisory opinion of any regulatory body or official of this Commonwealth or the
49 United States.
50 B. Acts done by the publisher. owner. agent or employee of a newspaper, periodical. or radio or
51 television station. or other advertising media such as outdoor advertising and advertising agencies. in
52 the publication or dissemination of an advertisement in violation of § 59.1-200, unless it be proved
53 that such person knew that the advertisement was of a character prohibited by § 59.1-200.
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1 C. Those aspects of a consumer transaction which are regulated by the Federal Consumer Credit
2 Protection Act, 15 U.S.C. § 1601 et seq. :
3 D.~ Those practices and services of banks, savings and loan associations, credit unions,
4 small loan companies, public service corporations and insurance companies regulated and supervised
5 by the State Corporation Commission or a comparable federal regulating body.
6 E. Employment agencies licensed under Chapter 13 (§ 54.1-1300 et seq.) of Title 54.1.
1 F. Any aspect of a consumer transaction which is subject to the Landlord and Tenant Act; CB~teF
8 .g (§ 55-2]7 et seq.) af~~ or the Virginia Residential Landlord and Tenant Act, CaaJ3ter~
9 (§ 55-248.2 et seq.) ef =HYe g, unless the act or practice of a landlord constitutes a misrepresentation

10 or fraudulent act or practice under § 59.1-200.
11 § 59.1-201. Investigative orders.
12 A. Whenever the Attorney General, the attorney for the Commonwealth. or the attorney for a
13 county, city, or town has reasonable cause to believe that any person has engaged in, or is engaging
14 in, or i~ about to engage in, any violation of § 59. I 200 this chapter, the Attorney General, the
15 attorney for the Commonwealth. or the attorney for a county. city or town i+; aHeF maiciRg it geee
16 ~~ te e9taift SYeft iftformatieR, +s~ te~ me Eia£.a aaG iafeRBatiea Hecessary te
17 eeteFffitHe wRetl:ler~ vielatiea Bas oeeHn=ed, at: ~ # fs ifHf3Fastieal feF IHtH ~ 6e ~ fie ~
18 ~ te me~~~ wft.ese j~risdietioa the pefSeft~ iftfofffiatioa Fesiaes, * Bas~
19 F'riHeipal~ at bt:1siftess, fef aD iHYes~gati¥e ef6et: re~HiHftg Stieh~ te fHfRiSA te -Hie Aitomey
20 GeaeFa::l. aHeFHe~r fer ~ CoFRfHORweaitR. ef ait8fHey .f.ef a eeQB~, eity; &f~ saeh ~ aae
21 tHfefffiatioH as is relevaDt ie ifte suBject fRatte.F ei tfte iHYeSiigaaea.
22 ~ =t=ae~ eeHHS afe efB~ewered fa issHe iftuestigative eFEief5; al:ltBoAaBg diseever)' ~ ~
23 5affie fRetaeds aflEi proeetiHres as ~ feftIl fef ei¥H- aetioRS ifi. lhe~ ef tBe gY~fefHe ~ &f
24 Virgiflia, ift eOHHeetioH~ iHvestigatioRs ef '1ielatioes e.f § 59.1 2Qg ~ ~ AReRley GeRefat, ~
25 attomey fe.r tfJe. CORiffioflwealtli, er tfte aHORte~c ief: it CeHH~\ ~ ef tewfr.. AA applicatieR i&f aR
26 i:Rvest:igafiive efEief~ ieeatify:
27 h +Ae specific ~ er ~ras£ise alleges ~ ee !ft violatioa ei ., 59.1 29g;
28 ~ +fte grOi:ifleis~ saatl aeffie9stFa~ reaseaaele eaHSe ~ eelieve~ it violatiofl ef § 59.1 200
29 ~~ OCEHfTSe,~ Be ocsHfflag &f may Be ageH-t fe~ .

30 ~ +ge €ategor;' er e-Iass ef 'eata er iRfe~atioA Fe~Hestsef 4ft~ iflvestigativs~ aa6
31 ~ +Re Feasoas wil;r- ~ :\ttofRey GeHeraJ, artofHey ~ tfte GommeHwealta, ~ aHoFfley feF a
32 COl:lRly. ~ 9f t&wft is~ ~ ~ 5Ueh 4ata aae iHfeffRatiofl, ef Yie~ wft.y it +s
33 iffi!3factieal ie de 59; widWtit it~ efEier..
34 ~~ tweRty oae~ a.ffef tfte service tipeft a fJefSeft ef a:a iH\'estigat1ve~ ef ~~~
35 ~ #\e~ Qat.e specifies iH 5H€fi &Ftief; WHichever is-~ S*ft~ fftaf me a motioR fe

36 medif;! er set asi6e~ iR'Iestigative er4ef at: te seek- it protective ef6ef as f)foviEieei ~ ffte &tiies &f
37 the £H~FeHl~ ~ ef VirgiRia.~~ shaH sfJecify Hle gFoYads fef fBoeifyiag 6f~ astee
38 me ef6ef; aBEl ma;' ae. easee~ tfte.~ &f~ applieati8B 9f tfte 9f6ef ie eomply wi*t ~
39 reql:liFefBeRIS ef HH5 seetioR, aT ~ aR;' cORsritHtioRal er eHtef legal eas.ts * privilege &f suefi
40 persOR.
41 ~~~ infeFFflatiofl re€!yest:eei 9y- aft iflVestigati"e ef6e.F ffiaY ee deri"'ed er aseet1aiaed f'F.em
42 t-He bl::lsiHSSS recoFds ei me fJefSeft~ wfi6fft ~ efEie.f is §erYeei, ef ffem aft exaJTIjRa~ioR, ati6f.t *
43 iflspectiOH ef~ 13I:1SiHeSS records, &f ff&m a ceR=l~ilatieR, ~stFacE * SHfBFRaF)' tReFeof, aREi tfie
44 ~ ef deriviHg ef assenaiHiHg iRe iRfoffBatioR i5 sl:lBstaatiaJly #Ie 5affire ief~ A£toFRey GeReFaI,
45 attoFFley f.ef~ COffifBoRwealtfJ:, &T attorney fef a SOHRty,~ ef t&Wfi as fe.F~~ ffeRl wl:teffi
46 5H€ft iafofFHatien fs reqaesteEi, i£ sha+l Be sl:lffieieflt fef~~ fe sflseify tfte FeeOfGS .ffefH~
47 ~ Fe(j\iestsd iRfenTlaEioR ffta;" Be deri:yeei er a5eenaiHeEi. aH6 te affefG *te AttoFfiey ~eReFaI, aa:ome)'
48 ~ H;e CORlffioA'YealtR, eF attorney f.ef lfte SOYRty,~ er tewft FeasoRaele e13~onHBi(y ie exaFHiRe.
49 ~~ inspect~ records and te make~e6Pf'1~i1atiefls. aesu:a:ets eF Stlff'lfflaFies theFeef.
~O ' ~
.J e.:. *w.H be ~ €HH;r- ef #ie Attomey GeRer-aJ. attoffiey fef tfie GOFHFH8A',"ea]tA. eF attoFf:te;' 'n:ft" a
51 COI:lHty, e*y; eF~ ftt5 assistaflcs, efRple~rees aR6 ageats, ie ffiaiataiR ~ secrecy ef aU eviaeaee.
52 eoCl:ifReR£S. daia aBEl iHfon~;a[ieR obtaiReei tRrol:1gR ~ Q5e ~ iHvestigati,oe &Feiers ef aetaiReei as a
53 ~ ef~ "oh:1HtaF)' aet e.f H:.e~~ iFlyestigatioR afiEi it~ .ee HRlaTJ/t"yl fet: aR;i'~
54 l'anieil9atiAg ffi ~ iJwestigatioRS ie aisclose te ~ ~ pe;:sea '** ~artieiflaliRg m SYeA
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1 ifwestigatieRs te sissiese ~ ~~ pefSeft Bel ~altieif'atiRg ffi~ iRvestigatieR aHy- iR~FfRatieA
2 59 eetaiReS.~ pefSeft "islatiRg HH5 SHBseetioR sftaI.l ee~ &f it Qass ~ misee91eaaOr aflEI. 5ftaD
3 ee f=lYRisReeI tft aeceFEiaRse ~ § 18.2 11. ~Iet');'itHs£aReiiAg fRe FOfegeiAg, HHs seetioR~ flet

4 13reehlae t-Ae 13FeseRtatioR iHtEJ eiiselosl:1re ef aft;' iR~rmatieR eetaiaee IUIFSYa:A£ fe~ sectioR tIT aftf
5 -SH+t ef~ ift aft;" eeaR ef Htis CSHlffloRuceahh VlRer-eiR ~ is alleges~ a violatioR &f § 59.1 2QQ
6 ~ eSeHFfee, ~ oCel:u:riRg ef~ aeetif;- Ref sflaH. ~ seetioR f=lreveR£ ifie eiselesl:1Fe ef aft;' 5tiEfl
7 iR~rfHatiofl &y tRe AttOFHe~r GeReFaI. attofHey fEM: Hie COfHffloR'Nealil:l. ef aHOFRey feF it eOYRty.~
8 &f ~ t& a:R;' federal &f ~ law eRKJreefBeR£ aHthority ~ Bas res£rietioRs goveffliRg
9 eOAfieeRtiality aftEl ffte t+Se ef~ iA~FFRa£ieR silTlilar ~~ eOAtaiRee .ffi aH-s sl:leSestioR; However.

10 ~ eiselesf:lFes ffta;'~ ee HftlEie as fe iRFOffRatioa eataiRed aHeF~ +.~
11 ~~ ~~ ei a~ wid~Ol:1t ~~ te egey aft iR"estigative &fdet:~~
12 SeetioR, ~ At£oFRe)' GeReFal. attoHley fef ~ COfflRlOR',"ea:ltB. 6f eHefRey fef ~. GOYRl}', ~ ef

13 tewa iTtay~ eORtefHl3t proeeeeiiRgs mffte~~ tftat i5stiee tM efdet: fa fieIQ~ pefSeR

14 iii eOfl£efH13L
15 ~ Ne iR~~atioR. fae.ts ef~ oeEa{Reef tRFOl:igh aft iRvestigative eAief 5ha» ge aeifT!issiale ifi. aRy
16 ef.¥H. ef crifHiRal J3FoEeeeiiRg eHtef~ feF #te eH~fEeft1eHt ef~ shapter aH6~ Feffleeiies flFO\'iaea
17 ftefeifi is empowered to issue civil investigative demands in accordance with § 59.1-9,10.
18 § 59.1-200.1. Investigations by the Commissioner of the Virginia Department of Agriculture and
19 Consumer Services,
20 A. Upon reasonable cause to believe that a violation of this chapter has occurred or is about to
21 occur and upon his own motion or the complaint of any person, the Commissioner of the Department
22 of Agriculture and Consumer Services. or his designee. may:
23 1. Make necessary investigations within or without this Commonwealth to determine whether any
24 person has violated. or is about to violate. the provisions of this chapter or any rule. regulation. or
25 order issued pursuant to this chapter or any chapter incorporated by reference into this chapter;
26 2, Require or permit any person to file a statement in writing. under oath or otherwise as the
27 Commissioner determines, as to all facts and circumstances concerning the matter under
28 investigation; and
29 3. Administer oaths or affirmations and. upon motion or request of any parry, subpoena witnesses,
30 compel their attendance, take evidence, and require the production of any matter that is relevant to
31 the investigation, including (i) the existence, description. nature. custody, condition, and location of
32 any books, documents. or other tangible "things; (ii) the identity and location of-persons having
33 knowledge of relevant facts; or (iii) any other matter reasonably calculated to lead to the discovery of
34 malerial evidence,
35 B. Any proceeding or hearing of the Commissioner, or his designee, pursuant to this section in
36 which witnesses are subpoenaed and their attendance is required for evidence to be taken or any
37 matter produced to ascertain material evidence may take place within the City of Richmond or any
38 forum convenient to the parties under the provisions of §§ 8.01-261 and 8.01-262.
39 C. If any person fails to obey a subpoena or to answer questions propounded by the
40 Commissioner, or his designee. and upon reasonable notice to all persons affected thereby, the
41 Commissioner. or his designee, may apply to the circuit COlin of the City of Richmond or any circuit
42 court convenient to the parties under the provisions oj §§ 8,01-261 and 8.01-262 for an order
43 compelling compliance.
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Referred to Committee for Courts of Justice

Patrons-Van Yahres, Jones, D.C., Keating and Orrock; Senators: Calhoun and Maxwell

Be it enacted by the General Assembly of Virginia:
1. That.§ 59.1-206 of the Code of Virginia is amended and reenacted and that the Code of Virginia is
amended by adding a section numbered 2.1-133.5 as follows:

§ 2.1-133.5. Regulatory and Consumer Advocacy Revolving Trust Fund; administration; sources of
funds; distribution; purposes.

A. The Regulatory and Consumer Advocacy Revolving Trust Fund (the "Fund"), created in Item
48 of § ]·]7 of Chapter 966 of the 1994 Acts of Assembly, shall be administered and distributed by
the Attorney General in accordance with this section. The Fund shall consist of: "

1. Such sums as have been or may be appropriated from time to time by the General Assembly
and designated for the Fund;

2. Notwithstanding ally other provision of law, ten percent of any amounts recovered by or on
behalf of the Commonwealth, at trial or by settlement, from any case brought pursuant to the
Virginia Antitrust Act (§ 59.1-9.1 et seq.} or the Virginia Consumer Protection Act (§ 59.1-196 et
seq.); however, civil penalties imposed by the court shall be deposited into the Literary Fund;

3. Any moneys, gifts, endowments, or grants (i) donated or devised by individuals; (ii) donated by
associations, corporations, or partnerships, whether public or private; or (iii) obtained from t/ e
United States government, its agencies or instrumentalities, and designated for the Fund; and

4. All interest, dividends, and appreciation which may accrue to the Fund.
B. Moneys in the Fund shall be made available by the Attorney General to the Office of the

Attorney General; the Virginia Department of Agriculture and Consumer Affairs: Va local office of
consumer affairs has been established pursuant to § 15.1-23.2 in any part of t.'.:::ir jurisdiction, the
attorney for the Commonwealth and the attorney for a county, city, or town; and the local offices of
consumer affairs established pursuant to § 15.1-23.2. The moneys shall be used for the following
purposes and in the order indicated: (i) operation of a statewide, toll-free consumer telephone hotline
by the Virginia Department of Agriculture and Consumer Services in an amount not to exceed
$200,000 per biennium; (ii) expenditures for and reimbursements of reasonable costs and expenses
associated with litigation or investigation of alleged violations of the Virginia Antitrust Act
(§ 59.1-9.1 et seq.) or the Virginia Consumer Protection Act (§ 59.1-196 et seq.), including, but 1UJt

limited to, attorney's and expert-witness fees, investigation expenses, and costs; and (iii) establishment
of new or maintenance of existing alternative dispute resolution programs for consumer complaints
involving the Virginia Antitrust Act or the Virginia Consumer Protection Act within the Virginia
Department of Agriculture and Consumer Services or the local off-:es of consumer affairs established
pursuant to § 15.1-23.2.

C. Prior to the distribution of any moneys for purposes (ii) and (iii) of subsection B, the Attorney
General shall promulgate rules and regulations pursuant to the Administrative Process Act
(§ 9-6.14:1 et seq.) which shall specify the criteria fOT distributing moneys for such purposes.

§ 5~.1-206. Civil penalties; attorney's fees.
A. In any action brought under this chapter, if the court' finds that a person has willfully engaged

in an act or practice in violation of § 59.1-200, or has willfully violated the terms of any assurance of
voluntary compliance, the Attorney General, the attorney for the Commonwealth, or the attorney for
the county, city, or town may recover for the li~er:a:r)' iufte Literary Fund, upon petition to the court, a
civil penalty of not more than $1,000 per violation.~ attemey Hiaf iHse recover,~ ~etitioR te

1 HOUSE Bll..L NO. 1628
2 Offered January 137 1995
3 A BfU to amend and reenact § 59.1-206 of the Code of Virginia and to amend the Code of Virginia
4 by adding a section numbered 2.1-133.5, relating to. the continuation of the Regulatory and
5 Consumer Advocacy Revolving Trust Fund; civil penalties under the Virginia Consumer Protection
6 Act.
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1 tile~ eeaR EeSf5; fsaseBaele eXJleBSSS iBeun:ee ~ tile 5We 9f leeaI igSBSy iB i:B7;estigaliBg aBEl
2 flFefJaABg U!e ease~ le e*eeee~ pef ¥ielatiea. aREl allemey'5 fees.: Sue& eJEpeases aBEl .eme'"5
3 fees 5RaH &e pa*I HHe~ geaefal iHREl ef the CemmsBwealth ef ef~ e8HBly,~ &f teWft whiefi
4 5UEft _eFfiey Fel3feseB£eEl. For purposes of this section, prima facie evidence of a willful violation
5 may be shown when the Attorney General the attorney for the Commonwealth, or the attorney for
6 the county, city, or town notifies the alleged violator by certifiedmail that an act or practice is a
7 violation of § 59.1-200, and the alleged violator, after receipt of said notice, continues to engage in
8 the act or practice.
9 B. Any person who willfully violates the terms of an injunction issued under § 59.1-203 shall

10 forfeit and pay to the l:ilefllfY fas6 Laerary Fund a civil penalty of Dot more than 55,000 per
11 violation. For purposes of this section, the circuit court issuing an injunction shall retain jurisdiction,
12 and the cause shall be continued, and in such cases the Attorney General, the attomey for the
13 Commonwealth, or the attorney for the county, city, or town may petition for recovery of civil
14 penalties; &HeRley's fees; eEM:iR ee&fS feF~ CSH1IReewe&ldt, eM ReeR.le e~8Rse8 iBeuRe8 ~ ..
15 5i&£e ef leeaI egefte~5 Ht HwestigeEing MEl PfSpariBg~ esse fef IRe SSfBfR8s'»eallh ef fef IRe ee8Bt¥;
16 ~ ef~ represefttee. he& e"peftsee ti:&Il ~ eJi88ed t:Ile S8IR ef $;QQ ,. T.rtel&lieB. 8tIeft
17 eJEpeBSeS aM &Heffley's feet tW ge pei& iRte tee apprepfiate geBefBl RIM 8& pt'evides • Neseeg8&
18 . A ei fIHe seeEieB.
19 C. In any action brought under this chapter, if the court jinJ:Js that a person has willfully engaged
20 in a continuing series or paaem of violations of this chapter against COftSllIMTS who CQIUIOt
21 reasonabiy protect their interests because of age, physiClll Dr mental infirmity. ignorance, illiurtzey.
22 or inability .to understand the language of the consumer transaaion; the Attorney General, the
23 attorney for the Commonwealth, or the attorney for the county, city, or town may recover for the
24 Literary Fund, upon petition to the court, a civil penalty of not more than $15,000 from mry penon
25 who has obtained substantial income or resources as a result of such violanons.
26 D. In any action pUTSUlJIZt to subsections A. B, or C, the Attorney General, the attorney for the
27 Commonwealth; or the attorney for the. county, city, or town may recover, in. addition to any
28 applicable civil penalty, costs; reasonable expenses incurred by the stlZte or local agency in
29 investigating and preparing the case not to exceed $200 per violation, and aaomey's fees. Ten
30 percent of such expenses and attorney's fees recovered shall be paid into the Regulatory and
31 Consumer Advocacy Revolving Trust Fund established in § 2.1;'133.5, and the remainder shillI be paid
32 into the general fund of the Commonwealth or of the county, city, or town which such attorney
33 represented.
34 b:- E. Nothing in this. section shall be construed as limiting the power of the court to punish as
3S contempt the violation of any order issued by the court, or as limiting the power of the court to enter
36 other orders under § 59.1-203 or § 59.1-205.
37 ~ F. The right of trial by jury as provided by law shall be preserved in actions brought under this
38 section.
39 2. That the provisions of this act relating to § 2.1-133.5 shall apply to: (l) such sums as may be
40 appropriated by the General Assembly on or after July 1, 1995, and designated for the Fund; (2) ten
41 percent of any amounts recovered by or on behalfof the Commonwealth, at trial or by settlement,
42 from any case brought pursuant to the Virginia Antitrust Act (§ 59.1-9.1 et seq.) or the Virginia
43 Consumer Protection Act (§ 59.1-196 et seq.) on or after July 1, 1995; (3) any moneys, gifts,
44 endowments, or grants (i) donated or devised by individuals on or after July 1, 1995; (ii) donated by
45 associations, corporations, or partnerships, whether public or private on or after July 1. 1995; (iii)
46 obtained from the United States government, its agencies or instrumentalities, on or after July 1,
47 1995, and designated for the Fund; a.'10 (4) all interest, dividends. and appreciation which may accrue
48 to the Fund on or after July 1, 1995.
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1 HOUSE BILL NO.. 1623
2 OfferedJanuary 13~ 1995
3 A BIU to amend and reenact §§ 59.1-204, 59.1-204), and 59.1-207 of the Code of Virginia, relating
4 to the Virginia. Consumer Protection Act; private rights of action.
S
6 Parrons-s-Kearing, Orrock and Van Yahres; Senator: Calhoun
7
8 Referred to Committee for Coutts of Justice
9

10 Be it enacted by the General Assembly of Virginia:
11 1. That §§ 59.1-204~ 59.1-204.1~ and 59.1-207 of the Code of Virginia are amended and reenacted as
12 follows: ..
13 § 59.1-204. Individual action for damages or penalty.
14 A. Any person who suffers loss as the result of a violation of § 59.1 200 sBanee eBfil:leEl te this
15 chapter may initiate an action to recover (i) aetual damages, or in the case ofa willful violation, three
16 times the actual damages incurred, or~ (ii) $500, whichever is greater.
17 B. Notwithstanding any other provision of law to the contrary, in addition to any damages
18 awarded, such' person aIse may, or in the case of a willful violation, shall; be awa:HIee entitled to an
19 award of reasonable attorney's fees and €e&ft costs.
20 c. If the court finds, upon motion or its own initiative, that an action was brought pursuant to this
21 chapter in violation of § 8.01-271.1, it shall impose sanctions as authorized by that section.
22 § 59.1-204.1. Tolling of limitation.
23 A. Any individual action pursuant to this chapter accruing on or after July 1, 1995, shall be
24 commenced within two years after the cause of action has accrued. The cause of action shall accrue
2S as provided in § 8.01-230.
26 B. When any of the authorized government agencies files suit under this chapter, the time during
27 which such governmental suit and all appeals therefrom is pending shall not be counted as any part of
28 the period within which an action under § 59.1-204 shall be brought.
29 § 59.1-207. Unintentional violations.
30 In any case arising under this chapter, no liability shall be imposed upon a supplier who shows by
31 a preponderance of the evidence ~ that (i) the act or practice alleged to be in violation of § 59.1-200
32 was an act or practice of the manufacturer or distributor to -the supplier over which the supplier had
33 no control; or (ii) ~ the alleged violation resulted from a bona fide error notwithstanding the
34 maintenance of procedures reasonably adopted to avoid a violation; previses., however,~ nothing in
35 this section shall prevent the court from ordering restitution and payment of reasonable attorney Js
36 fees and costs pursuant to § 59.1204 B to individuals aggrieved as a result of an unintentional
37 violation of i 59.1 200 this chapter.


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



