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Foreign Language Interpreters in Virginials Courts

"Growing culturaldiversitywill continue to increase the needfor
interpreter servicesat all levelsofthejustice system. Attentionmustbe
given to waysin whichother typesofforms andassistance will be
deliveredto thosenot conversant in English. "

from Courtsin Transition: The Report
ofthe Commission on the Future of
Virginia's Judicial System, J989

Introduction As the Commission on the Future of Virginia's Judicial
System forecasted in 1989, the increasing diversity of
Virginia's population is having and will continue to have an
impact upon the operation of Virginia's justice system, and 'in
particular, the trial courts. This was evidenced most recently
in the passage of Senate Joint Resolution No. 93 during the
1994 General Assembly session. The resolution was
introduced as a result of concerns raised by the Joint
Legislative Subcommittee Studying Foreign-Born Individuals
in the Commonwealth. The resolution requested that the
Judicial Council of Virginia evaluate several policy issues
relating to the use of foreign language interpreters in judicial
proceedings in the Commonwealth. Specifically. SJR No. 93
asked the Council to evaluate:

( I ) the need for foreign language interpreters in civil
matters;

(2) the training and certification requirements of
interpreters;

(3) courtroom training for interpreters, judges, personnel
of clerks' offices and attorneys;

(4) legal issues which may arise from the use of
interpreters; and
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(5) the fiscal impact of such a program.

The rationale for requesting a study of the need for
language interpreters in civil cases was premised, in part, on
the conclusion that civil litigation, such as in housing and
domestic relations cases, can involve a loss of rights as
injurious as criminal penalties. The resolution further noted
that a disproportionate share of foreign-born individuals settle
in some areas of the Commonwealth, especially Northern
Virginia and, therefore, have a correspondingly
disproportionate impact on the legal system. Finally, the
measure pointed to potential alternatives in the current
funding and payment system for court interpreters that may
create opportunities to expand coverage to civil cases. A copy
of the resolution is included on page A-2 of the Appendix to
this report.

Following the enactment of the resolution, a two-phase
research design was developed. The first phase included a
nationwide review and analysis of: (I) statutes regarding the
use of court interpreters for linguistic minorities in civil cases
at public expense; (2) the qualifications set forth either by
statute or administrative policy for those who serve the courts
as foreign language interpreters either in civil or criminal
cases; (3) the types of and means by which training is
provided both to judges and court staff; and (4) methods used
in other states for payment of interpreters. This report
presents the results of the first phase of the project.

The General Assembly appropriated $50,000 to
conduct this study. These funds have been reserved for the
second phase of the project due to the potential costs involved
in pursuing development of a statewide court interpreter
certification and training program, should the General
Assembly decide, based upon the Council's evaluation and
their further discussions, to develop such requirements for
court interpreters. If so, the Council will begin the second
phase of the project to address the qualitative aspects involved
in the provision of foreign language interpreters. Activities in
the second phase would include establislunent of a statewide
interpreter testing and certification program, the designation
of languages for which there should be certification programs,
the establishment of standards of practice and professional
conduct for interpreters. and an examination of the legal
issues which may arise in using interpreters.
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The Presence of
Linguistic Minorities
in Virginia

Changing Demographics

The Judicial Council referred the study of foreign
language interpreters to the Judicial Administration
Committee, a standing committee of the Council. This report
represents the work of that Committee. Following completion
of the study, the Council received the report and voted to
transmit it to the Governor and members of the 1995 General
Assembly, in particular to members of the Joint Subcommittee
Studying the Needs of Foreign-Born Individuals in the
Commonwealth.

Like the nation and the world, Virginia's population is
becoming more diverse. African Americans, Asians and other
minorities fonn the fastest growing segment of the state's
population. In 1993, Virginia's population was 19.2%
African-American, and 3.2% Asian or other non-white racial
group. By 2020, the proportion of African-American will grow
to 21.6% while the number of Asians will constitute 5.7% of
the state's total population. Stated another way, Virginia's
African- American population is expected to increase by
45.9% between 1993 and 2020; the Asian population should
increase by nearly 144%.

While the state is becoming more racially diverse, it is
also experiencing dramatic changes in ethnic composition. By
2020, the Hispanic population in Virginia is projected to grow
by nearly 117%, from 2.8% of the total population in 1993 to
nearly 5%. This change will be reflected in the numbers of
citizens speaking languages other than English. In 1990, the
estimated number of home speakers, aged five years and older,
of non-English languages in Virginia was 419,000, or 6.7% of
the total population. Other than English, there are II
different languages spoken in the state by more than 10,000
people each. (See Table I). Among these, the most
commonly spoken language is Spanish with 153,000 speakers,
or nearly 3% of the state's total population.
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Table 1
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This percentage is expected to increase in the future
given the projected growth in the Hispanic population.
Significant increases can also be expected in the number of
Virginians who speak Korean, Vietnamese, and other Asian
languages.

Economically, language and cultural minorities are
disproportionally below the poverty level. In 1993, the
poverty rate was 12.2% for whites, 33.1 % for African­
Americans, and 30.6% for persons of Hispanic origins. For
Asians. the largest component of persons of other races, the
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Assistance to Linguistic
Minorities by
Governmental Branches

poverty rate was 15.3% in 1993. (Even though the poverty
rate for whites was lower than that for the other racial and
ethnic groups, the majority of poor persons were white-­
66.8%). The poverty rate was 35.6% for families with a
female householder with no husband present. When the head
of the household was African-American with no husband
present, the poverty rate stood at 49.9%.

Reports issued in Virginia indicate that the low socio­
economic status of language and cultural minorities makes it
more difficult for them to meet basic needs for housing,
employment and transportation, as well as their need for
education, language training, and other kinds of services. In
addition to economic barriers, language and cultural barriers
to equal access to services faced by linguistic minorities need
to be addressed when trying to respond to their needs.

The presence of linguistic minorities in Virginia varies
considerably among the localities. Some counties have large
populations of persons who speak languages other than
English, while negligible populations of such persons are found
in others. Among the localities where there are larger
populations of linguistic minorities, numerous issues regarding
the provision of services by the government to non-English
speaking citizens are being brought to the fore.

As an example, in 1992, the Criminal Justice Policy
Group of Fairfax County created a Subcommittee on Access to
the Criminal Justice System by Language and Cultural
Minorities. The subcommittee was established as a result of
meetings held with representatives of the Hispanic
community, the criminal justice system, and the County. Its
charge was to: (1) evaluate existing practices in the criminal
justice system to determine if defendants who have limited or
no understanding of the English language can understand the
charges against them, understand the consequences of the
court action, and make informed decisions during the process;
(2) examine the role of cultural differences as they affect both
the defendant's view of the criminal justice system and the
response of the criminal justice system to the defendant; and
(3) make recommendations to the full Policy Group on these
issues and to develop long range strategies to improve the
process for foreign language and cultural minorities. As a
result, the Policy Group submitted a number of proposals to
the Joint Legislative Subcommittee Studying the Needs of the
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Foreign Born in Virginia. These proposals served as impetus,
in part, for the Subcommittee's introduction of SJR No. 93.

In courts in Northern Virginia and throughout the
Commonwealth, measures have been taken to try to
accommodate the needs of language and cultural minorities
while continuing to ensure due process. These measures
include the translation of court forms and information
pamphlets and the hiring of persons in the clerks' offices' who
are bilingual, particularly Spanish-speaking employees. A
foreign language interpreter program using volunteers has
been established in the Fairfax Juvenile and Domestic
Relations District Court. These volunteers help staff the
court's information desk, interpret for lawyers interviewing
their clients in the hall. and assist clients by reviewing
information in case files, according to the chief judge.
However, they do not act as interpreters in the courtroom.

Within the executive branch of Virginia's government,
numerous agencies have begun to address in more
comprehensive ways the policy issues presented by increasing
linguistic diversity in Virginia. Some already have moved to
adopt efforts to guarantee that non-English speaking persons
have access to those benefits and services to which they are
entitled by law. Among these agencies are the Department of
Social Services. the Department of Mental Health, Mental
Retardation, and Substance Abuse Services, the Virginia
Employment Commission, and the Department of Motor
Vehicles.

For example, the Department of Social Services has
many forms translated, at least into Spanish, and has
identified all bilingual staff in local offices. The Virginia
Employment Commission also has bilingual staff members in
numerous local offices (mostly Spanish speaking). In any of
the VEC's administrative adjudication processes (which are
"civil" in nature), if the person cannot speak English, an
interpreter is secured to translate during the hearing.

The General Assembly long has recognized the need
for interpreters in court proceedings. The legislature has
authorized the use of foreign language interpreters in criminal
cases and interpreters for the deaf or hearing impaired persons
in both civil and criminal proceedings.

In other actions by the legislature, it is interesting to
note that in 1981, Section 22.1·212.1 of the Code of Virginia
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was adopted designating English as the official language in
Virginia. as guidance for school boards. The law says that
school boards have no obligation to teach their curricula in a
language other than English. but should endeavor to provide
instruction in English to promote the education of those for
whom English is a second language.

In 1992, the Assembly established the Joint
Subcommittee Studying the Needs of the Foreign Born to
assess and make recommendations regarding the issues and
problems facing the foreign born in Virginia in numerous
areas. The Subcommittee's work has been continued since to
complete, among other tasks, the development of a coherent
and encompassing solution and policy to address the needs of
foreign..bom individuals living in the Commonwealth so that
they might become self..sufficient.

Thus. at present, all three branches of government are
seeking ways to determine and respond appropriately to the
moral, legal and administrative obligations that are perceived
to exist in ensuring effective and efficient delivery of services
to linguistic minorities. Given the expected increases in the
population of ethnic minorities, it appears that non-English
speaking citizens of the Commonwealth will seek services
from all public institutions and the judicial system certainly
will not be an exception.

Among the state's most significant trends for the
1990's and beyond are those related to immigration and
cultural diversity. These trends amplify the significance of
court interpretation as a management issue for the courts.
Today, the volume of interpreted proceedings, as allowed by
law in criminal and traffic cases, varies substantially by
locality and by type of court. Clearly, the courts in Northern
Virginia are impacted most significantly at present. For most
courts in the remainder of the Commonwealth this is still an
emerging issue. Thus, an excellent opportunity exists for the
the General Assembly and the council to adopt and
implement uniform and consistent policies and procedures
governing the provision of foreign language interpreters in all
courts.

In completing this report, the Judicial Council was
aided and informed substantially by the research on foreign
language interpretation in courts that has been undertaken in
recent years by the National Center for State Courts.
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Organization of the
Council's Phase I Report

• Section I· presents the findings and recommendations
regarding the need for provision of foreign language
interpreters in civil cases and the financial analysis on
the projected costs for such services;

• Section II . discusses the findings and
recommendations regarding the establishment of a
certification procedure for those who serve Virginia's
courts as foreign language interpreters; and

• Section III • offers the findings and recommendations
regarding the need for training for judges and court
personnel in the handling of cases involving such
interpreters.

A summary of the recommendations on each of these
topics follows.
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SUMMARY OF
RECOMMENDATIONS RECOMMENDATION 1: It is recommended that the Code

of Virginia be amended to provide that in any civil case in
which a non-English speaking person is a party or witness, an
interpreter for the non-English speaking person may be
appointed by the court and that payment for such interpreters
shall be made from the general fund of the state treasury, and
further, that the court be given the discretion to assess the
amount paid to the interpreter as costs against either party to
the case. (See page A-57 of the Appendix for copy of the draft
of this proposed statute.)

RECOMMENDATION 2: It is recommended that the
Judicial Council develop and implement a statewide
interpreter testing and certification program for Spanish
language interpreters and that the Council should maintain a
statevvide list of persons certified to provide such services as
well as a location and referral system for such interpreters.

RECOMMENDATION 3: It is recommended that the
Council also identify and maintain a list of any foreign
language interpreters certified by the federal courts who live in
Virginia. The list should contain information on the language
or languages for which these persons are so certified.

RECOMMENDATION 4: It is recommended that under
the auspices of the Council, the Office of the Executive
Secretary administer and manage the certification program for
foreign language interpreters. Funds should be provided for
the Office to cany out the following responsibilities:

a. establishing interpreter proficiency standards;

b. establishing procedures for the recruitment, testing,
evaluation, and certification of interpreters consistent
with the proficiency standards;

c. designating other languages for certification as the
need arises;

d. establishing standards for the professional conduct of
conrt interpreters;

e. adopting and disseminating to each court guidelines for
the compensation of certified interpreters; and
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f. assisting trial courts in assessing the need for
establishing interpreter positions as full-time court
employees, where significant cost savings may be
achieved as a result.

RECOMMENDATION 5: Information on dealing with non­
English speaking persons and on working with interpreters
should be included in the pre-bench orientation sessions for
newly elected judges. Similar information should be included
in training sessions for new clerks of court and magistrates.

RECOMMENDATION 6: Educational programs on cross­
cultural communication and on working with interpreters
should be presented at mandatory conferences for judges,
clerks of court, and magistrates.

RECOMMENDATION 7: A section on interpreted
proceedings and working with foreign language interpreters .
should be added to all benchbooks.

RECOMMENDATION 8: Efforts should be made to
cooperate in planning and delivering educational sessions for
the bar on interpreted proceedings and working with
interpreters.
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Section 1­
Evaluating the Need
for Foreign
Language
Interpreters in Civil
Cases

Current Policy in Virginia

The threshold question presented by SJR No. 93 is
whether the need exists for providing court interpreters in civil
cases at public expense. Several research activities were
conducted: to address this question. First, a nationwide review
and analysis was undertaken in order to compare Virginia's
current policy on foreign language interpreters in civil cases to
the statutes existing in other states. An explanation of the
policyutilized by the federal courts also was prepared.

Secondly, the need was evaluated in light of the
quality of justice issues that are presented for courts in
resolving civil disputes in which non-English speaking persons
are parties or witnesses. In undertaking this evaluation, a
number of judges, clerks of court and other court officials,
attorneys, and foreign language interpreters were contacted to
obtain their perspectives on the issues involved. The
information they provided has been incorporated in this
analysis.

The third part of this section presents infonnation on
the fiscal impact of providing interpreters in civil cases.

For purposes of this study, the Council utilized the
definition of a non-English speaking person or a linguistic
minority as any person who is unable to communicate in
English or who has a limited ability to communicate in
English. Further, when this term is used in this report, it
generally refers to a principal party in interest or a witness in
the case.

Since 1974, Virginia statutes have permitted
reimbursement for foreign language interpreters in criminal
cases f based on the fundamental proposition that when loss of
freedom is involved, it is essential that a person be able to
participate in his own defense. Section 19.2-164 of the Code
of Virginia specifies that in any criminal case in a circuit or
district court in which a non-English speaking person is the
accused, an interpreter shall be appointed by the court.
Where a non-English speaking person is the victim of a crime,
an interpreter may be appointed upon the request of the
Commonwealth's attorney following a showing of good cause.
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English speaking persons fluent in the language of the
accused or a crime victim may be appointed as an interpreter
by the trial judge. In lieu thereof, the accused or a crime
victim may obtain an interpreter of his/her choosing. An
interpreter appointed in the latter instance must be approved
by the court as being competent. (However, the
determination of competence is entirely within the discretion
of the judge.) Whichever method is used, the law provides for
the court to set the compensation of such interpreters. Their
fees are paid from the "criminal fund" (a name given to a fund
established by statute and administered by the Supreme Court
to provide reimbursement for certain expenses incident to the
trial of criminal defendants) as part of the expense of the trial.
Such fees are not assessed as part of the costs.

The law further specifies that whenever a person
communicates through an interpreter to any person under
such circumstances that the communication would be
privileged, and such person could not be compelled to testify
as to the communications. this privilege also shall apply to the
interpreter. A copy of the current statute is included on page
A-4 of the Appendix.

Because the issue of foreign language interpreters in
courts is so regularly analogized to the provision of
interpreters for the deaf and hearing impaired. public policy in
this area is worthy of repeating here. Section 8.01-384.1 of
the Code ojVirginia provides that in any civilproceeding in
which a speech-impaired or hearing-impaired person is a party
or witness, the court may appoint a qualified interpreter to
assist such person in the proceeding. The court appoints such
an interpreter for any person who requests assistance.

A speech or hearing-impaired person may waive the
use of an interpreter appointed by the court. for all or a
portion of the proceedings. Interpreters so appointed by the
court are paid from the criminal fund or compensation may,
in the discretion of the court, be assessed as a part of the cost
of the proceedings.

The language governing such interpreters in criminal
cases is stated slightly differently. Section 19.2-164.1 of the
Code ojVirginia covers instances in which interpreters are
needed for persons who are deaf. There, if the deaf person is
the accused, the judge is required to appoint an interpreter
unless the person waives the services for any part or all of the
proceedings. However, the waiver must be made by the
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Current Policy in Other
States and the Federal
Courts

person on the record after an opportunity to consult with legal
counsel. In addition, the judge or judicial officer, utilizing an
interpreter, must explain to the deaf person the nature and
effect of any such waiver. Such waiver must be approved in
writing by counselor by the judicial officer.

In any criminal cases in which a deaf person is the
victim, an interpreter is appointed upon the request of the
Commonwealth's attorney and a showing of good cause. As in
the case of foreign language interpreters in criminal cases,
communication between the deaf person and the interpreter is
privileged. Further, in the case of deaf persons, the judge, on
his own motion or on the motion of a party, may order all of
the testimony of a deaf person and the interpretation to be
visually electronically recorded for use in verifying the official
transcript of the proceedings.

In both civil and criminal cases involving the deaf or
speech or hearing impaired persons, interpreters are procured
through a list maintained of qualified individuals, as certified
by the Department for the Deaf and Hard-of-Hearing.
However, in either type of proceeding, a person who waives
his right to an interpreter may bring his own interpreter at his
own expense without regard to whether the interpreter is
qualified under the provisions of the law. A copy of the
relevant statutes is included on page A-6 of the Appendix.

The state-by-state analysis sought to determine three
things: (1) how other states, particularly those with high
concentrations on non-English speaking persons, have
responded by statute, policy, or role to the need for
interpreters in civil cases; (2) the statutory schemes for
compensation of such interpreters, where provided; and (3) an
estimation of the statewide costs incurred for the provision of
such services.

Based upon this analysis, it appears that the provision
of court interpreters for non-English speaking persons also is
an emerging issue in other states. Foreign language
interpreters in criminal cases are provided at public expense in
virtually every state. The same is true for interpreters for the
deaf or hearhlg-hupaiied. In civil cases, many states allow the
costs for interpreters for the deaf or hearing impaired to be
assessed against the parties or taxed as a part of the costs, in
the court's discretion.
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According to information compiled by the National
Center for State Courts, it appears that 25 states authorize
court appointment of foreign language interpreters in civil
cases, either by statute, court rule, administrative policy or
policy adopted by the locality. See page A-9 of the Appendix
for a copy of the state-by-state analysis. However,
information about the actual usage of civil case interpreters is
scant and appears to vary considerably between and within
the states.

There was no pattern or trend seen among the states
that provide foreign language interpreters in civil cases. Texas
and California statutes provide for such coverage, with the
fees being paid by the locality or in the discretion of the
courts, they may be assessed against the parties or taxed as
costs. Florida statutes provide for interpreters for witnesses in
civil cases but not for the parties.

Other states, such as Iowa, Oregon and Washington,
provide publicly funded interpreters only for citizens who are
indigent. Witnesses compelled to testify in civil cases in a few
states, including Iowa, and Washington also may have an
interpreter appointed at public expense. Still others appear to
limit the provision of such interpreters to domestic relations,
landlord-tenant, and small claims cases.

Among Virginia's neighbors, the District of Columbia
statutes allow for the appointment of a qualified interpreter in
any judicial proceeding and mandates such appointment when
the party, witness, or a parent requests it any case. Further,
an interpreter is required to be appointed when counsel has
been appointed for an indigent defendant in any criminal,
delinquency, or neglect proceeding, to assist in communicating
with counsel during all phases of case preparation and trial,
unless such assistance is waived. Except in indigent cases, in
civil actions, the judge may direct that any interpreter charge
be apportioned among the parties or taxed as costs.

Maryland currently is looking into this public policy
question. West Virginia and Kentucky statutes provide for
interpreters in civil cases but those in North and South
Carolina as well as Tennessee do not.

In the federal courts, non-English speaking persons are
provided interpreters in civil cases, including administrative
agency hearings, only in actions initiated by the government.
Staff at the Administrative Office of the United States Courts
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say such interpreters also are appointed at times, for pro se
litigants and in some bankruptcy cases. In reviewing the
statutes of other states, the most commonly found scheme for
the provision of interpreter services in civil cases is one that
allows for the appointment of such an interpreter with his/her
fees paid, in the discretion of the judge, by the state or local
government, by the parties, or the fees are taxed as a part of
the costs of the proceedings. See Table 2 below.
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Table 2

Foreign Language Interpreters Study: Analysis of Compensation Methods

Coverage of Civil Paid by PBidby TBXrdBS Other
AD()t. by

State Paid by State Judge
Cases County PIIrty CO$ts SPecifications

Discretion
ArizoAa All civil cases X X X X

2 Arkansas Civil proceedings X X )(

3 California Civil X X X

4 Colorado Civil proceedings X X X

Except for indigents, in civil

Any civil X
actions the judge may direct

5 D.C. X X changes to be apportioned
proceeding indigents

among parties or taxed 85

costs

No public

Witnesses in civil
appropriation

6 Florida supports provision in
cases

civil cases; up to
litigants to supply.

7 Hawaii Civil X X X X

8 Idaho Civil X

Civil
9 Illinois in discretion of the

court

Civil
Very few

10 Indiana in discretion of the X X
counties

court

For witnesses in
civil cases; for

11 Iowa persons who X
cannot afford an

interpreter

12 Kansas Civil X X X

In civil cases, X
X

13 Kentucky
interpreters may be if in the discretion of

against the
appointed with the the court, if justice

losing party
judge's permission requires

14 Marvland X X

15 Massachusetts X X

In civil
16 Michigan proceedings, by X X X

judicial discretion

17 Minnesota X X X

18 Nebraska X

Funds used to pay interpreters

19 New Jersey X
used to be administered in

local courts; currently being
assumed by the state
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Foreign Language Interpreters Study: Analysis ofCompensation Methods

Coverage of Civil Paid by Paid by Taxed as Other
Appt. by

State Paid by State Judge
Cases County E!N1Y. Costs Specifications

Discretion

20 New York X

21 Oregon
X X

if indigent if indigent

22 South Dakota X

23 Texas X X X

X
In all other actions, person

24 Washington
if indigent or

needing the interpreter pays for
compelled witnesses

a qualified imerpreter
or parties

25 West Virginia X Very low usage

X
paid by federal gov't. X

26 Federal courts Civil in any civil aetion in atl other civil
inititated by the cases

gov't.

Unfortunately, overall statewide cost data on
interpreter fees in civil cases was not available in any of the 25
states where such services currently are authorized by law. In
some states where the court systems are not unified, such
information Simply is not collected by any central source.
However, even in states where the court systems are unified,
cost data for foreign language interpreters is not recorded
separately from fees for interpreters in criminal cases. This
also was found to be true when telephone calls were made to
individual courts in non-unified state court systems.

However, the research did indicate that the costs for
providing interpreters in civil cases can be attributed to three
factors: (1) the nature and scope of civil proceedings covered;
(2) statutory designations regarding who pays for the
interpreters; and (3) regulations governing the compensation
for interpreters, including caps on interpreter fees and the
particular methods used for securing such services, that is
whether interpreters work on a contractual basis or are full­
time employees of the court system.

In summary, the overall costs for interpreters in civil
cases can best be estimated once the statutory construct for
the provision of such services is known. Although such a
construct has not yet been established in Virginia, the existing
approach for providing foreign language interpreters in
criminal cases and interpreters for the deaf and hard of
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hearing in civil and criminal cases in the Commonwealth can
be used as a guide in developing a statutory scheme. See table
3.

Table 3

Matrix Comparing Statutory· Provisions for Payment of Interpreters in Virginia
;

CrimInal Cues OvllCues
Coverage HowPaid Coverage HowPaid

Statutory Provisions for GeneralFund Taxed as Costs in General Fund Taxed as COlts. in
Interpreters for: ~ Court's Discretion ~ Court's Discretion

A Deafor HearingImpaired Yes Yes No Yes Yes Yes

B Non-EnglishSpeaking
Persons Yes Yes No No No No

Issues Affecting the
Quality ofJustice
Rendered by the Courts

In addition to the statutes, rules and case law
governing the administration of justice, the judiciary's policy
making bodies, in addressing issues confronting Virginia's
courts, are guided by the stated mission of the courts. In
addition, ten vision statements have been adopted by the
Council to provide direction regarding the further
development of the court system. These statements articulate
the core values and fundamental aims of the courts as well as
providing the conceptual framework under which the system
operates. The provision of foreign language interpreters in civil
cases can be argued on the basis of six of these statements:

1. the need to provide effective access to the courts by all
citizens in resolving disputes peaceably;

2. the duty of the courts to ensure a fair process, equally
applied;

3. the need to preserve the integrity of the fact-finding
process;

4. the need to promote efficient and uniform
administration of justice;

5. the need to establish and maintain public confidence
in the courts; and

6. the need to ensure a judicial system that is responsive
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Effective Access to Justice

to change.

In light of these philosophical underpinnings, the
advantages and disadvantages of changing current public
policy in Virginia are set forth below.

The themes embodied in this vision include the belief
that all persons should have effective access to justice,
including the opportunity to resolve disputes without undue
hardship, cost, inconvenience or delay. That is, the courts

must be accessible to all who desire or are required to use
them. In attempting to provide effective access, the judiciary
aims to provide clear language and simple procedures in order
to open the courts to a broader range of users and enhance
their acceptance of the results. Courts which are accessible,
affordable, usable and efficient offer an appropriate forum in
which to seek justice.

Arguments Favoring Court Interpreters in Civil Cases

1. The civil justice system exists for the orderly
functioning of society in that it provides a forum for resolving
disputes peacefully. Thus, it is in the best interest of society
that this avenue be accessible and responsive to all citizens: If
discrete portions of society are denied effective access to the
protection of the judicial process as either a putative plaintiff
or defendant, then it is arguable that significant portions of
society are disenfranchised with regard to our legal system.
This may serve as an inducement to view recourse to legal
process as an ineffective alternative to the traditions of self­
help justice which civil legal remedies are intended to avoid.

2. Fundamental due process requires notice and a right to
be heard. Every person should have the right to present their
own case and to present whatever defense they can. If there is
no interpreter to assist non-English speaking persons, they
cannot present their claims effectively nor can they defend
against an adversary's claim.

3. Access to the courts depends on the right and the
ability of its citizens to communicate with their government
and the right and ability of the government to communicate
with them. Substantial numbers ofVirgiJljans who live, work;
and pay taxes in this state are unable, either because they do
not speak or write in English, to effectively communicate with
the courts nor can the courts effectively communicate with
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them. Thus, they may be denied rights and benefits.

4. The justice system can be difficult to negotiate for
people who can speak English. As noted in the 1992 report of
the Fairfax County Criminal Justice Policy Group,
"Information is often not available, or when it is available, it is
written in "legalese" and is difficult for many offenders and the
public to comprehend. For persons who do not speak English,
grew up in another culture, are illiterate in their own language,
and believe that authority figures are dangerous and
threatening, the criminal justice system can be terrifying.
Some individuals who do not have a command of the English
language may give the appearance of understanding English,
but in reality, do not comprehend English sufficiently to
understandthe nature and the consequences of decisions
being made."

5. k noted in SIR No. 93, civil litigation such as in
landlord-tenant arid small claims cases, custody disputes and
terminations of parental rights can involve a loss of rights as
injurious to the individual as criminal penalties. This is
especially true given the low socio-economic status of many
immigrants and non-English speaking persons and the
difficulties they face in meeting their basic needs for housing,
employment and transportation. In such situations, the
absence of qualified interpreters limits their ability to tell their
side of the story and thus to have their day in court.

6. At present, non-English speaking persons must bring
with them to court friends or relatives to translate for them.
On many occasions, judges are reduced to asking for
volunteers from the audience in court to do so. In either case,
the judge has no idea of the individual's command of the
English language nor his abilityto convey what the judge is
saying to the litigant. In the words of one judge, the resulting
situation is "a crap shoot".

Thus, failure to provide for court appointment of
foreign language interpreters in civil cases can result in parties
misunderstanding what takes place, and the evidence heard by
the judge and jury being incomplete or distorted, if not
significantly changed. When there is poor interpretation or
no interpretation at all, the English speaking members of the
court and the non-English speaking witnesses or litigants
literally may not be attending the same trial.

Not only can linguistic minorities be restricted in their
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Ensuring a Fair Process,
Equally Applied

access to justice, English speaking persons who wish to call
non-English speaking persons as witnesses in their CAses are
restricted in their ability to provide testimony as to the facts
in the case.

7. There is a clear trend among states to adopt legislation
to require certification and training for court interpreters. The
existence of such legislation further serves to undercut the
notion that volunteers, friends, and relatives can provide

.adequate interpretive services for linguistic minorities.

Arguments Opposing Court Interpreters in Civil Cases

1. By statute, English is the official language of Virginia.
Provision of interpreters may contribute to a reliance upon
these services by non-English speaking citizens.

2. Civil disputes are controversies between two or more
parties. They are, to an extent, private disputes. Why should
public funds be appropriated for use in private disputes?

3. The present system does not preclude any non-English
speaker from obtaining the services of an interpreter. To .
extend the provisions of the law to include court appointment
of an interpreter in civil cases would convert the present right
into an entitlement. .

4. Although the case decisions reviewed for this study are
somewhat conflicting, there has been no definitive
interpretation by the courts to conclude that "effective access"
or meaningful access to the courts requires the appointment of
an interpreter for non-English speaking persons in civil cases.

The duty of the courts is to ensure equal application of the
judicial process to all controversies, in order to eliminate
disparate treatment. Further, the dignity of the judicial
process also presumes a reciprocal dignity afforded to each
individual who comes before the courts.

Arguments Favoring Court Interpreters in Civil Cases

1. It is important to remember that a non-English
speaker's right during his or her trial is not a language right,
but simply guarantees a right to equal application of the law.
Thus, the interpreter's role is to enable the judge and jury to
react to a non- English speaking person as they do to one who
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Preserving the Integrity of
the Fact-Finding Process

speaks English. thus enabling the non-English speaking person
to enjoy due process and equal protection under the law.

2. Many persons who come before the courts are partially
or completely excluded from full participation in the
proceedings due to limited English proficiency. It is essential
that the resulting communication barriers be removed. as far
as possible. so that these persons are placed in the same
position as similarly situated persons for whom there is no
such barrier. The Commonwealth has already recognized and
addressed this issue for the hearing impaired.

3. It is the responsibility of the courts to ensure to the
extent possible a "level playing field" in resolving disputes.

4. Both the dignity of the trial process and the dignity of
the individual before the court can be diminished if
interpretation is not available so that the court can
understand the nature and facts involved in a dispute."

Arguments Opposing Court Interpreters in Civil Cases

1. The only appropriate guarantee is base access, not the
entitled provision by the court system of services necessary for
private citizens to participate in that system.

2. Again, there have been no rulings either by the state or
federal courts to suggest that either the due process or equal
protection clauses of the constitution have been violated due
to the absence of interpreters in civil cases.

A trial is a truth-seeking process. Truth is found by
each side presenting all facts. Any impediment to a clear
statement of these facts strikes at the heart of the
fundamental function of the judicial process.

Arguments Favoring Court Interpreters in Civil Cases

1. The inability of the court to provide interpreters for
, non-English speaking witnesses deprives the court the benefit

of testimony necessary in seeking the truth during the fact­
finding process.

2. Court interpreters, when present and qualified, assist
in protecting the integrity of the trial process because they are
ac~g both as interpreters and as officers of the court. They
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Promoting the Efficient
and Cost-Effective
Administration ofJustice

are neutral participants in the process.

3. When the testimony of a party or witness is rendered
through a court interpreter, only the English interpretation is
preserved on the record. Thus, the integrity of the fact­
finding process depends on the ability of the court to have an
interpreter and on the competence and integrity of the court
interpreter.

4. Where there is no court appointed interpreter, a non-
English speaking person generally will, if possible, bring a
spouse, relative, or friend who not only may be totally
unqualified to provide court interpretation, but also may have
a direct conflict of interest in the case. This is particularly true
in domestic relations cases. When these circumstances exist,
the integrity of the judicial process is diminished.

Arguments Opposing Court Interpreters in Civil Cases

1. Each party to a trial brings different strengths and
weaknesses. Some have better lawyers. Some have
investigators. The court cannot make them equal and must
accept them as they come.

Administration of the court system exists to facilitate
the judiciary's substantive role of dispute resolution. In so
doing, the judicial branch strives to administer its resources
efficiently and to assure that services are uniform statewide.

Arguments Favoring Court Interpreters in Civil Cases

1. The inability of the court to appoint foreign language
interpreters in civil cases affects the ability of the courts to
provide all litigants an expeditious hearing. The necessity for
judges to interrupt and delay the proceedings to find someone
who can assist a non-English speaking person affects the
orderly movement of all cases and all parties in court on any
given trial date. In addition, the absence of interpreters often
requires continuances or postponements in the disposition of
cases.

2. With respect to uniformity, considerations of equal
protection imply that services in the courts should be available
... A. .-

unifonnly unless there is a rational basis for the differences.

Arguments Opposing Court Interpreters in Civil Cases
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Establishing and
Maintaining Public
Confidence in the Courts

Ensuring a Judicial System
that is Responsive to
Change

1. State costs would be best served by having the parties
bear the expense of interpretation.

2. The provision of state-funded resources to potential
civil litigants could be construed as an inappropriate
inducement to litigation.

Compliance with the law depends heavily upon public
confidence in the court system as well as its legitimacy in the
eyes of the citizens it serves. The deference and esteem
accorded to the courts come not only from actual performance
but also from how the public perceives justice to be done. For
those who participate, the court's demeanor must convey an
appreciation of the value and dignity of all individuals, not a
sense of distance or indifference. Courts and their staff must
create an environment of courtesy and respect for all who
have contact 'With the court.

Arguments Favoring Court Interpreters in Civil Cases

1. The non-provision of interpreters in civil cases can lead
to a perception by non-English speakers and English speakers
alike that the courts are insensitive to the disadvantage and
sense of alienation suffered by those who cannot effectively
communicate with the courts because of language barriers.

2. By being able to comprehend everything that is being
said around them. non-English speaking parties and witnesses
may perceive the courts as being open and accessible to all.
Thus this segment of the population could have greater
confidence in the judicial process.

Arguments Opposing Court Interpreters in Civil Cases

1. The provision of interpreters for non-English speaking
persons might represent a move to a dual language judicial
system.

Virginia's present justice system is a product of
multiple forces both internal and external. The needs and
demands of society change and the legal system and courts
must be able to respond to these changes. The laws should
provide a framework to regulate and to ensure consistency in
governmental action and should reflect the ideals and social
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Summary

values of the citizens of Virginia.

Arguments Favoring Court Interpreters in Civil Cases

1. The adoption of a policy change to include
appointment of interpreters in civil cases is a pro-active means
for responsibly accommodating long term cultural change.

2. This action would be consistent with Executive Branch
agencies which are moving now to accommodate non-English
speaking persons in an effort to guarantee that they have
access to those benefits and services to which they are entitled
bylaw.

Arguments Opposing Court Interpreters in Civil Cases

1. Since English is the official language of the state, the
court system should not change to accommodate non-English
speaking people. Rather, those people must change to take
advantage of the judicial system.

There are compelling arguments favoring the provision
of interpreters for non-English speaking citizens of the
Commonwealth who are parties to or witnesses in civil
proceedings. The legitmacy of the legal system is a function of
the opportunity which citizens have for meaningful, effective
access to the system, whether to vindicate rights allegedly
violated or to defend against claims directed against them.
The mission of the courts is undercut if, for a Significant
number of people, there is no effective access to the courts as
a forum for resolving disputes. Basic to effective access is the
ability to communicate with the court and for the court, in
turn, to be able to communicate with citizens in all types of
disputes. Such a legislative change statutes further
demonstrates the commitment both of the judiciary and the
General Assembly in providing an accessible, responsive, and
fair justice system for all Virginians.

A copy of the suggested language in revising current
law is provided on page A-56 of the the Appendix. The
following section provides estimates of the costs involved in
..1-.~ ...,.~1:~. ~L~ _
Ul\;. PV.1u..y LUdllgC.
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Analyzing the Fiscal
Impact of Foreign
Language Interpreter
Costs in Civil Cases

As previously noted, cost data on foreign language
interpreter services in civil cases was not available from other
states. Therefore, in order to estimate the required funding in
Virginia, a cost analysis was devised by extrapolating from
current costs for interpreters in criminal cases. Two basic
assumptions guided this analysis. First, it was assumed that
the "demand" for interpreter services in civil cases would
approximate the demand for interpreters in criminal cases.
Secondly, the demand was projected to increase over the next
two years at the historical rate experienced in criminal cases.

As a first step, the number of cases and average cost
per case for providing interpreters in criminal and traffic cases
were examined for the circuit, general district, J&DR district,
and combined district courts over the last six fiscal years.
Traffic infractions which were prepaid were excluded from the
calculations. Also, it was necessary to consider combined
district courts sep~rate1ydue to the fact that criminal, fund
accounting records (from which the data for the analysis were
taken) treat combined courts separate from general district
and J&DR district courts.

Table 4 presents data on the usage of foreign language
interpreters in criminal and traffic cases in Virginia's courts
over the past several years. Since 1989, the total number of
cases in which an interpreter for a non-English speaking
litigant was used and compensated through the criminal fund
has more than doubled, from 1,738 to 5,346 in fiscal year
1993~94. In the same time period, total expenditures for
providing these interpreter services increased 146%, from
nearly $282,000 to $694,000. Interestingly, while total
expenditures for providing interpreter services has increased,
the average cost paid has declined from just over $162 per
case in FY 1988-89 to nearly $130 in FY 1993~94.

Table 5 indicates that in FY 1993-94, the greatest
usage of interpreters for non-English speaking persons
occurred in the general district courts (2,988 cases or 56% of
the state total of 5,346). The average cost per case ranged
from a low of $78 in the rural combined district courts to
$184 in the circuit courts. The proportion of total criminal
and traffic cases in which foreign language interpreters were
used ranged from .0092 (.92%) in the J&DR district courts to
.0008 (.08%) in the combined district courts. Overall, three
tenths of one percent (.3%) of all criminal and traffic cases
involved the use of a foreign language interpreter in fiscal year
1993..94.
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As can be seen from table 6, there have been steady
increases since 1989 in the proportion of total cases using an
interpreter. While foreign language interpreters were used in
.1% of the cases in fiscal year 1988-89, "demand" has grown
an average of .04 each year to reach the current level of .3%.

Calcula tion of future demand in civil cases consisted of
two steps. First, for each court type, the current demand
ratios for criminal and traffic cases were increased by the

.average annual growth rate to produce projected demand rates
for FY 1994-95. See table 6. For example, the FY 1993-94
ratio in circuit courts of .00709 was increased by .00066, the
average annual change for circuit courts, to produce a
projected civil demand rate for FY 1994-95 of .00774. This
ratio was then increased by .00066 to produce a projected
civil demand rate for the second year of the biennium, FY
1995-96.

Table 4

Interpreters for the Non-English Speaking in Criminal and Traffic Cases
Criminal Fund Expenditures Historical Summary

Summary

AU Courts FY89 FY90 FY91 FY92 FY93 FY94
%Chonge

FY89-FY94
Total Expenditures 281,779 381,136 502,598 511,776 660,385 694,075 146.3%

Totallndividuals Served 1,738 2,662 3,654 4,127 5,313 5,346 207.6%

A verage Cost/Service S162.13 $143.18 S137.55 S124.01 5124.30 $129.83 -19.9%

Expenditure Brealcdown by Court Type

Court Type FY89 FY90 FY91 FY92 FY93 FY94
% Change

FY89-FY94
Circuit Courts 581,367 5104,302 S110,805 S101,456 5120,898 S145,963 79.4%
General District S165,938 5212,640 $272,719 5253,997 5397,607 5357,523 115.5%
J&DR District S32,754 556,502 5105,631 5140,510 5125,068 $173,610 430.0%
Combined District SI,720 S7.692 513,443 S15,813 S16,812 516,979 887.2%
Total ~"R 1 "7"70 ~~Rl 1~~ e ..n.., coo C'C 11 "1"11:. t'1:..::n "lOC t'.::nA n.,c 1 AI:. "]O,i.

....... U£.,I I., ......,.,U.l.,.IJU tlIJV• .,.J7U ol1.JJ J, I IV ol1UUV,JO.) .l>U::1"t,V/J J"tV.J'O
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Second, estimates of the civil caseload (excluding cases in the
circuit and general district courts which are concluded by
default judgment) for each of these two years were multiplied
by the projected civil demand rates to produce estimated
numbers of civil cases in each court in which foreign language
interpreters may be needed. (For purposes of this analysis, it
was felt that holding the number of civil cases steady at 1994
levels would provide a more reliable estimate of demand).
This analysis produced a projected nwnber of interpreter
services in civilcases in each court for each year of this
bienniwn. See table 7. In the current year, 1994·95, it is
estimated that demand will exist for foreign language
interpreters in 4,242 civil cases statewide in all three courts.
At the current average cost per case of $130, providing this
level of interpreter services would require $570,187. In FY
1995·96, the number of services is projected to rise to 4,791
at a cost of $641,766.
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Table 5

Interpreters for the Non-English Speaking in Criminal and Traffic Cases

Fiscal Year 1988-89

Interpreter Total Average Total Demand
Court Services Cost Cost Cases Rate

Circuit 312 $81,367 5260.79 82,314 0.00379
General District 1,166 5165,937 5142.31 1,215,001 0.00096
J&DR District 240 532,754 5136.48 130,532 0.00184
Combined District 20 51,720 586.00 239,326 0.00008

Total 1,738 5281,778 $162.13 1,667,173 0.00104

Fiscal Year 1993-94

Interpreter Total Average Total Demand
Court Services Cost Cost Cases Rate

Circuit 793 5145,963 5184.06 111,917 0.00709
General District 2,988 5357,523 $119.65 1,154,986 0.00259.

J&DR District ],348 5173,610 $128.79 146,322 0.00921
Com bined District 217 516,979 $78.24 254,774 0.00085

Total 5,346 5694,075 $129.83 1,667.999 0.00321

Table 6

0.00774 0.00840
0.00301 0.00344
0.01069 0.01216
0.00101 0.00116

0.00066
0.00033
0.00147
0.00015

Average
Annual Change

0.00379 0.00709
0.00096 0.00259
0.00184 0.00921
0.00008 0.00085

Criminal DemandRates
FY89 FY94

Projection of Demand Rates for Foreign Language Interpreters in Civil Cases
Projected Civil
Demand Rates

FY95 FY96Court
Circuit
General District
J&DR District
Combined District
Total 0.00104 0.00321 0.00043 0.00372 0.00423
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Table 7

Projection of Demand and Costs for Providing Interpreters
for the Non-English Speaking in Civil Cases

Fiscal Year 1994-95

Projected Projected Projected Projected
Civil Demand Interpreter Average Total

Court Cases Rate Services Cost Costs
Circuit 103,523 0.00774 802 5184.06 5147,574
General District 594,859 0.00301 1,791 $119.65 $214,321
J&DR District 146,720 0.01069 1.568 $128.79 $201,950
Combined District 80,625 0.00101 81 578.24 56.342

Total 925.727 0.00372 4,242 $129.83 5570,187

Fiscal Year 1995-96
Projected Projected Projected Projected

Civil Demand Interpreter Average Total
Court Cases Rate Services Cost Costs

Circuit 103,523 0.00840 870 $184.06 $160,132
General District 594,859 0.00344 2,043 $119.65 '5244,505

J&DR District 146,720 0.01216 1,784 $128.79 5229,818
Combined District 80,625 0.00116 93 $78.24 $7,311

Total 925.727 0.00423 4,791 S129.83 $641,766

Recommendation It is recommended that the Code of Virginia be
amended to provide that in any civil case in which a non­
English speaking person is a party or witness, an inte:rpreter
for the non-English speaking person may be appointed by the
court and that payment for such interpreters shall be made
from the general fund of the state treasury, and further, that
the court be given the discretion to assess the amount paid to
the interpreter as costs against either party to the case. (See
page A-56 of the Appendix for a copy of the draft of this
proposed statute.)
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Section II -
The Need for
Certification and
Training of Foreign
Language
Interpreters

In this section, the issues and scope of the research
widen to consider the qualifications of persons who serve the
courts as foreign language interpreters in any judicial
proceedings, civil or criminal. Different from civil cases,
where the legal requirements for foreign language interpreters
are arguable, in criminal cases, the constitutional requirements
of fundamental fairness, equal protection, and the' right to
cross examination of adverse witnesses compel the use of
qualified interpreters.

However, studies conducted recently in states and by
the National Center for State Courts have concluded that
often interpreters used in the courts are not properly qualified
for interpreting in courts and justice system settings.
Following extensive research, a report to be published in early
1995 by the National Center for State Courts concludes that
"language baniers and barriers erected by cultural
misunderstanding can render criminal defendants virtually
absent from their own court proceedings, can result in
misinterpretation of witness statements made to police or
triers of fact during court proceedings, and can deter civil
linguistic minority litigants from the justice system as a fonun
for redress of grievances."

Further, the Center reviewed the results of 22 state
task forces and commissions studying the issue of racial and
ethnic minorities in the courts. The published reports from
such efforts document widespread breakdowns in due process
and equal protection for non-English speaking litigants who
appear before the courts. These task force reports, other
research studies, and media reports also document alarming
miscarriages of justice resulting from courts using improperly
trained and unqualified interpreters. Examples include the
following:

In a case in Washington state, a Laotian man charged with
attempted murder wasgiven theMiranda warning that he
could remain silentand wasentitled to an attorney...[bJut an
interpreter translated it as being theright to remain at peace.

A New Jersey Supreme CourtStudy ofcourtroom evaluations
ofSpanish-English interpreters showed that onlY 17 percent
metoraaeded a proposed minimum standardofproficiency;
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one was so inept that the simplestatement, ttlpronounceyou
husband and wife" emerged in Spanish as "Nowyou are
hunted".

Although no such reports have been published in the
Commonwealth, judges, court officials and lawyers surveyed
for this study expressed serious concerns about numerous
issues regarding the use of foreign language interpreters in
criminal proceedings. Foremost among these was the concern
that judges have no formal means at present for evaluating the
professional competence of an interpreter. All were concerned
about the potential problems that could be experienced in the
courts. A Circuit Court case tried in Northem Virginia
provides an example of these problems. In Fairfax County, a
merchant was brutally beaten and a suspect was arrested. The
suspect gave a statement to the police. At trial, two
interpreters differed in the content of the statement. One
view was that the ~tatementadmitted guilt. The other view
was that the suspect denied involvement. The jury was hung
and the case is being retried. In addition, a number of those
surveyed expressed concerns that there is no screening of
interpreters and that, out of necessity, family members, police
officers, and others who may be unqualified or have a conflict
of interest in the case are utilized to provide translation of
testimony.

The Center's study concluded that the causes of
current problems with foreign language interpreters in courts
are fourfold:

• underestimation and misunderstanding by the legal
community of the skills required for court interpreting;

• absence of standards for court and legal interpreter
qualifications;

• lack of effective and efficient mechanisms for locating
qualified interpreters; and

• a shortage of qualified court interpreters.

To address the causes and problems with court
interpreting, both the Center and the reports of individual
state court systems have recommended that comprehensive,
statewide mechanisms and procedures be formalized by
statute and implemented in order to ensure that interpreters
who possess the appropriate minimum skills for interpreting in
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Court Interpretation - The
Requirements

court settings are available and used when they are required.

Like interpreting for the deaf and hard of hearing,
court interpretation for foreign language speakers is considered
a highly specialized form of interpreting that cannot be
effectively performed without commensurate specialized
training and skills. An analysis of the requirements for court

.interpreters, prepared by the Center, is summarized below.

Court interpretation for foreign languages is arguably
the most difficult form of interpreting, according to the
Center's report. Being hi-lingual, even fluently so, is
insufficient qualification for court. interpreting. Court.
interpreters must be able to preselVe "legal equivalence" while
interpreting. Moreover, they must be able to do this in each
of three modalities: simultaneous interpreting, consecutive
interpreting or while sight translating documents.

Simultaneous translation is employed when the
interpreter translates remarks as they are being made
by one party to a second party who is not actively
participating. When translating simultaneously, the
interpreter will be translating while the original
speaker is continuing to speak. Generally, the
interpretation will lag by one thought. An example of
simultaneous translation would be interpretation to
the defendant when the judge is giving instructions to
the jury, or interpretation for the defendant when the
court is advising the defendant of his/her rights.

Consecutive translation occurs, when one party is
communicating directly with the second party and the
second party is expected to respond. It would be used
when a witness is being questioned on the stand or
when a plea is being taken. In consecutive translation
the interpreter will begin translation once the question
has been asked or the answer given. This allows the
judge or jwy to observe the demeanor of the witness
while responding in the native language.

The final mode of translation is sight translation when
a written document is translated from one language to
another. Although sight translation of short
documents can be accomplished in the courtroom, it is
preferable to have a document of any complexity
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translated in written form. If the interpreter has not
seen the document before, it may be impossible to
render an accurate translation without access to
dictionaries and other reference material.

Although summary translation has been used in the
past, it is not an acceptable form of translation, as it
would only convey the gist of what is being said rather
than providing a verbatim translation.

Dr. Roseann Gonzalez, Director of the Federal Court
Interpreter Certification Project, and her colleagues write that
in order to maintain legal equivalence, the interpreter must:

.... interpret the original source material without
editing, summarizing, deleting, or adding while
conserving the language level, style, tone, and intent of
the speaker: or to render what may be termed the legal
equivalence of the source message.

Legal equivalence also entails "conservation" of speech
style:

It is important to remember that from the beginnings
of judicial proceedings triers of fact (the judge or jury)
have to determine the veracity of a witness's message
on the basis of an impression conveyed through the
speaker's demeanor. The true message is often in how
something is said rather than what is said; therefore,
the style of a message is as important as its content.

The interpreter is required to render in a verbatim
manner the fonn and content of the linguistic and
paralinguistic elements of a discourse, including all of the
pauses, hedges, self-corrections, hesitations, and emotion as
they are conveyed through tone of voice, word choice, and.
intonation; this concept is called conservation.

If interpretation is improper, defendants may
misunderstand what is taking place; the evidence heard
by judge and jury may be distorted, if not significantly
changed. When poor interpretation occurs, the
English speaking members of the court and the non­
English speaking litigants or witnesses virtually do not
attend the same trial.

[When non-English speakers] tell their stories, it is
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more likely than not that significant portions of their
testimony will be distorted by the interpreter omitting
information present in the original testimony, adding
information not present. or by stylistically altering the
tone and intent of the speaker. Judges and juries are
not given the opportunity to "hear" the testimony as it
was originally spoken, and defendants and witnesses
cannot fully comprehend the questions asked of them.
This linguistic distortion compromises the fact-finding
process...

Writing in TheBilingual Courtroom: Court Interpreters in the
Judicial Process, Dr. Susan Berk-Seligson also describes the
ways in which evidence may be distorted by the interpreter:

...an interpreter has the power to make a witness's
testimony cast more (or less) blame than it did in the
source language ...and, alternatively, he/she can remove.
from the testimony any blame-laying strategies it may
have contained. Moreover, an interpreter can make an
attorney look more polite and less aggressive to a
witness, and a witness more, or alternatively less
cooperative to an attorney. Finally...interpreters often
introduce an element of coercion in to the examination
process when they interpret for witnesses and
defendants.

In addition to highly specialized and demanding
interpretation skills, court interpreters must adhere to strict
codes of appropriate behavior and at times face unusual
problems of law and ethics. For example, interpreters are
often asked for legal or behavioral advice, which they must
decline to give; they may overhear private conversations
between foreign language speaking defendants that contain
evidence; defendants may even "confess" to an interpreter
during private moments.

In most states, there are no qualifications required by
law for foreign language court interpreters. In contrast, laws

. in many states, including Virginia, specify the qualifications
that interpreters for deaf or hearing impaired persons must
have in order to translate judicial proceedings. In the
Commonwealth, such standards are determined and
administered by the Virginia Department for the Deaf and
Hard of Hearing. The Department maintains a list of
qualified individuals from which court interpreters are secured
for all assignments when needed in courts or by a magistrate.
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Conclusions from National
Research

According to the Center, in most states, there is no
clear policy to guide judges regarding the qualifications of
foreign language interpreters, yet it is the responsibility of the
trial judge to determine whether a bilingual individual
presented to assist them in court proceedings is qualified. The
laws in Arizona, Colorado, Illinois, New Jersey and Texas,
which simply require that an interpreter take an oath of true
translation and "be qualified as an expert", are typical of the
language of many state statutes. In many of these same
states, however, the law is specific as to what constitutes
"qualified" when it comes to interpreting for 'persons who are
deaf or hearing impaired. In Virginia, interpreters for deaf
persons must have specific certifications, including
qualifications by the National Registry of Interpreters for the
Deaf (NRID). Arizona, Colorado, Florida, New Jersey, Texas,
and New York also have specific language in the states' laws
that provides guidance to a trial judge regarding qualifications
that interpreters for deaf persons must possess.

After judges or court administrative staff understand
the problems associated with assessing interpreter
qualifications and learn how to mitigate some of them, they
face still another dilemma: finding qualified interpreters.
Qualified interpreters in most languages except Spanish are
scarce. Even for Spanish, the task of finding a qualified
interpreter is not likely to be simple in many parts of the
country. In some cases, qualified interpreters simply may not
be available.

On the basis of its research, the Center concluded that
four initiatives are needed to improve court interpretation
practices:

• establishment and/or expansion of testing programs to
certify the competence of court interpreters, and to
serve as the basis for recruiting and training individuals
to become court interpreters;

• development of short tenn basic training for
interpreters on procedure and long term training to
improve their interpreting skills;

• development of location and referral systems that are
accessible and that maintain appropriate standards
regarding interpreter qualification; and
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Local and Statewide
Initiatives

Interstate/Multi-state
Initiatives

• judicial education: sensitizing judges to the issues and
providing them with infonnation about standards for
recruitment and selection to assure that the most
qualified interpreters are used.

Many jurisdictions do not have a demand that is great
enough to justify the expense of launching and completing
these initiatives locally, or even at the state level. Resource
sharing to achieve economics of scale can help make it
possible to develop needed resources, however. Resource
sharing can be accomplished at several levels, according to the
Center.

The quality and reliability of interpreter services can
be improved, and costs can be more effectively controlled, by
implementing court interpreter programs that are used by all
of the courts within the same circuits/districts or statewide.
The pilot project undertaken in the 19th Circuit!Distriet
(Fairfax City, FairfaxCounty and FallsChurch) produced such
a local plan, which is included on page A-31 of the Appendix.

In addition to establishing local guidelines for
employing and paying foreign language interpreters working in
the trial courts in the 19th Circuit/District, the report
submitted by the Criminal Justice Policy Group of Fairfax
County urged other improvements. These include
recommendations that the Supreme Court: (1) establish a
testing and certification program for Spanish interpreters and
that the Court address the need to test interpreters in other
languages commonly used in the courts; (2) develop a code of
practices and ethics for court interpreters; (3) support the
hiring of interpreters as court employees where such
employment would be cost justified; (4) establish rates of pay
for interpreters; and that (5) foreign language interpreters be
provided at public expense in civil cases where the parties or
witnesses are indigent and where serious deprivation would
result from the inability to understand the court proceeding.

Few states have the demand, resources or expertise to
develop appropriate and reliable tests of competency for court
interpreters in any language, much less in several. The
National Center for State Courts is now exploring ways that
this can be done cooperatively, building on the expertise
developed by court interpreter program managers in the states
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Recommendations

where high quality testing and certification programs have
been implemented.

Finally, telephone interpretation is a strategy that
offers a substantial promise for reducing costs and increasing
the availability of qualified interpreters in lesser-used
languages. Experimentation has occurred in both state and
federal trial courts using very different approaches. Valuable
lessons have been learned, but additional work is needed to
refine courtroom equipment, resolve policy questions and
design reliable procedures for reaching qualified interpreters
by telephone in a timely manner.

On the basis of the national research conducted for the
study, as well as the need as expressed by judges, court
officials and others in Virginia, the Council makes the
following recommendations are made:

1. It is recommended that the Judicial Council of Virginia
develop and implement a statewide interpreter testing and
certification program for Spanish language interpreters and
should maintain a statewide list of persons certified to provide
such services, as well as a location and referral system for such
interpreters.

2. It is recommended that the Council also identify and
maintain a list of any foreign language interpreters certified by
the federal courts who live in Virginia. The list should contain
infonnation on the language or languages for which these
persons are so certified.

3. It is recommended that, under the auspices of the
Council, the Office of the Executive Secretary administer and
manage the certification program for foreign language
interpreters. Funds should be provided for the Office to carry
out the following responsibilities: .

a. establishing interpreter proficiency standards;

b. establishing procedures for the recruitment, testing,
evaluation, and certification of interpreters consistent
with the proficiency standards;

c. designating other languages for certification as the
need arises;
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d. establishing standards for the professional conduct of
court interpreters;

e. adopting and disseminating to each court guidelines for
the compensation of certified interpreters; and

f. assisting trial courts in assessing the need for
establishing interpreter positions as full-time court
employees, where significant cost savings may be
achieved as a result.
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Section III •
The Need for
Training Judges and
Court Personnel in
the Handling of
Cases Involving
Foreign Language
Interpreters

The ~ole ofthe Court
Interpreter

As previously stated, foreign language interpretation in
the courts is considered to be the most complex fonn of
interpretation. In addition to creating a need for careful
qualification and training of interpreters for the courtroom, the
effective use of interpreters in the courtroom requires an
understanding of the interpreting process by the judge and
others involved in a proceeding. In addition, the judges's
leadership is needed to maintain an environment in the
courtroom that facilitates the interpretation process. This may
entail educating parties and jurors to role of the interpreter,
controlling the pace of the proceedings, or accommodating an
interpreters need to move around, The discussion which follows
further explains some of the aspects of court interpretation
which must be understood by judges and court personnel.

An interpreter in the courtroom is not on any "side" of
the proceedings. The interpreter is a neutral presence in the
courtroom who serves as a conduit of language. Interpreters
bridge the language gap. enabling the court to address the
non-English speaker, or to understand what the non-English
speaking defendant or witness is saying, and enabling the' non­
English speaker to understand the charges and testimony
against him, and to communicate with his attorney so that he
can help in his own defense. Thus the interpreter makes it
possible for the judge and. jury to react to a non-English
speaking party or witness as they do to one who speaks
English. In effect, the interpreter is a "mechanism" which
allows participants in the proceeding to all be part of the same
proceeding.

In fulfilling this role, the interpreter will employ
different modes of translation at different times during a
proceeding. Regardless of the mode employed, the translation
is likely to take longer than the source language statement.
The Spanish language, for example, uses approximately 30%
more syllables than English. A well qualified interpreter will
use the appropriate form of translation, while a poorly
qualified or overtired interpreter may opt for an inappropriate
mode of translation.
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Accommodations to the
Presence and Role of the
Interpreter

The interpreter is never the author of statements he or
she makes in the courtroom. Rather the interpreter must
translate everything that is spoken, in a manner that reflects
the way which it was spoken. Thus an interpreter cannot
clarify a confusing or poorly worded utterance, nor can he/she
summarize a long statement or speech. Judges and attorneys
who understand this basic tenet of professional courtroom
interpretation will refrain from directing their questions and
statements to the interpreter, and focus on the non-English
speaking individual to whom their remarks are directed.
Remarks such as "Tell him that ...•, or "Askher .. tl will
become part of what is translated, possibly adding confusion
to the exchange.

Because the interpreter's role is that of a neutral
conduit of language, the interpreter cannot and should not be
asked to serve other functions in or out of the courtroom. The
interpreter is not an advisor, a confidant, or a source of legal
advice.

In creating the record for any proceeding involving an
interpreter, only that which is spoken in English will be
recorded, unless the recording method is audio or videotape.
Thus it is crucial that all utterances in a foreign language be
faithfully translated. For this reason, it is not helpful to have
hi-lingual participants in the proceeding speak to the foreign
language party or witness in their language.

To perform the duties of interpreter in the courtroom,
the interpreter must be able to hear what is being said.
Recognizing that the acoustic qualities of courtrooms vary, as
do the speaking voices of attorneys and witnesses,
participants in the proceedings should be advised of the
interpreter's role and be reminded to speak so that they can be
heard. It may be necessary for the interpreter to move about
to better hear attorneys, witnesses or the judge.

As noted above. not only does the interpreter need to
hear and convert the spoken word into the designated
language. speaking the translated speech may taking longer
due to the nature of the second language. This process is
further complicated when the original speech is delivered at a
rapid rate, either as the normal means of delivery or as a result
of the nature of the verbal exchange. Add to this the
occasional occurrence of two or more people talking at the
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same time and you have a situation in which even a skillful
interpreter will miss some of what is being said. The difficult
situation these factors create can be avoided by reminders
from the bench that speech be slowed and that only one
person is to talk at a time.

Interpreting is demanding work. An interpreter uses at
least 22 cognitive skills when interpreting. For any lengthy
proceeding (over an hour), two interpreters are needed. The
United Nations conducted a study and found the interpreters
start lagging, losing accuracy and concentration after
approximately 30 minutes of simultaneous interpretation. An
interpreter who does hours of simultaneous interpreting
without a break would generally not be able to attest to the
accuracy of the record at the end of the day. For this reason,
in high-volume courts, interpreters switch every half hour, as
they do in the United Nations. Consecutive interpreting is
similarly taxing. After about an hour, even an excellent
interpreter starts omitting more and more. For this reason,
interpreters should be used in tandem, switching an average of
every 45 minutes. Having two interpreters in the courtroom
also allows the defendant to confer with COWlSel while he is
listening to the interpreted testimony.

The process of interpretation can be facilitated by
allowing two types of advanced preparation by the interpreter.
First, it may be necessary to provide an opportunity for the
interpreter to converse briefly with the individual for whom
the interpreter will be interpreting. This will allow the
interpreter and that individual to get used to each other's style
of speech or dialect. In the event that they have difficulty
communicating, or find that their accents are mutually
incomprehensible (a rare but possible occurrence), the
attorney may request a different interpreter. Second, it may
be necessary to provide the interpreter with written material
relevant to the case ahead of time. This will allow the
interpreter to become familiar with specialized terminology,
names, addresses and numbers which may need to be
translated.

Although the interpreter is the language expert in the
courtroom, it is possible that a challenge may be made to the
way something has been translated. Should a challenge be
made, the matter should be resolved quietly, out the hearing
of the jury. The interpreter should be given a chance to
answer the challenge. If two interpreters are in the
courtroom, the second interpreter may also be consulted, if
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Recognizing the Effects of
Cultural Differences on
Communication

the initial explanation is not accepted. The judge should
make the final determination as to the correct interpretation.
If it is determined that an error has been made, and the judge
determines the error is substantial or potentially prejudicial,
the court should amend the record and advise the jury of the
error and its correction.

Communication is a cultural as well as a linguistic
phenomenon. Thus the influences of cultural differences must
be considered when dealing with non-English speaking
individuals in the courtroom. Some of these differences may
have a direct impact on the process of interpretation; others
may be reflected in demeanor or body language that will be
observed by others in the courtroom separate from the
linguistic considerations.

For example, Spanish-speaking people are not
accustomed to spelling words or names aloud. Thus, when
asked to spell their names for the record, many hesitate.
Spanish speakers feel they have complied with the request
when they say their names; yet to the jury it may seem they
cannot spell.

Also, many Hispanics have and habitually use two last
names, their paternal surname and their mother's maiden
name, in that order. Both surnames comprise their legal
name. This has caused many problems in court proceedings,
where judges and prosecutors may be under the false
impression that a defendant is using different aliases or trying
to mislead the court about his "real name." In Asian cultures,
people give their last name first, sometimes causing confusion
for the American judge or jury.

How a person communicates is influenced by the
culture in which the person was raised. Facial expressions,
gestures, amount and kinds of emotional expressions which
are permitted, intonation, pitch, rhythm, use of space,
clothing, amount of eye contact, rate and inflection vary from
culture to culture. Thus while not looking someone in the
eye Signifies to one in the Anglo-American culture that an
individual may have something to hide, in many Spanish­
speaking cultures similar behavior is a sign of respect.
Misinterpretation of such behavior can result in erroneous
attributions of guilt by jurors and allegations of
untrustworthiness or evasiveness by probation officers writing
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Current Training in
Virginia for Judges and
Court Personnel

presentence reports or supervising clients.

At times, concepts common to one culture are not
common, or may even be unknown, in another. For example,
a witness may be familiar only with the metric system and not
be able to approximate distances in feet. In addition,
references to "early summer or late spring" will have no
meaning to people coming from countries that have no
seasons.

Virginia judges receive regular training during their
tenure on the bench. Their training actually begins before
they take the bench, with a three week pre-bench program.
Two segments of the pre·bench deal with Courtroom
Communication and Bias in the Courtroom.

Once on the bench, judges attend annual mandatory
judicial conferences. In addition, they may choose to attend
voluntary judicial conference once a year, as well as periodic
regional conferences. The agendas for these conferences are
developed by planning committees of judges. In recent years
conference programs have included Cultural Diversity,
Communication in the Courtroom, Dealing with Difficult
People, and Communicating with Children in the Evidentiary
Setting.

Court Clerks and Magistrates also have annual
conferences with educational programs. Their recent
programs have included Cultural Diversity, Cross-Cultural
Communication, Dealing with Difficult People, and
Communication and Problem Solving.

These programs underscore the recognized importance
of communication in the court, and an awareness of the
impact of cultural diversity in the courts. However, no
specialized training has been offered on working effectively
with court interpreters. The Clerks and Magistrates have had,
in their regional meetings, a presentation by the Agency for
the Deaf and Hard of Hearing on how to use interpreters for
the deaf or hard of hearing. Similar programs for judges on
the use on foreign language interpreters would provide a
means for highlighting the day to day actions that would
enhance the effectiveness of foreign language interpreters in
the courts.
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Training Approaches Used
Elsewhere

Washington

Most of the material that has been published
concerning training with respect to foreign language
interpreters in the courts deals with the training and
certification of interpreters themselves. A few of the reports
reviewed also addressed the need for training of judges, court
personnel or attorneys in dealing with these interpreters.

The 1990 Interim Report from the Court Interpreter
-Advisory Committee in Washington indicated that "one of the
major problems they regularly encounter is a lack of
knowledge on the part of judges and attorneys on how to work
with them." The Advisory Committee has recommended that
presentations on working appropriately with interpreters in
legal proceedings should continue to be offered to judges,
administrative law judges, public defenders, prosecutors and
Bar Association conventions and/or CLE courses. In addition,
they recommend follow-up presentations be offered as needed.
Finally, they recommend adding chapters on working with
interpreters to the judges' benchbooks.

In response to the Advisory Committee
recommendations, the Office of the Administrator for the
Courts has offered extensive training opportunities for judges
and other court personnel. During the training for new judges
each February, a session on working with interpreters is part
of the program. The basic goal of this session is to convey an
understanding of why it is important to use interpreters and to
use them effectively. Additional programs are offered
periodically at the fall conferences for Superior Court judges
and the spring conference for all judges. The office is are
extending training to other court personnel, especially those
involved in hiring interpreters. And they have just begun
talking to the bar association's Access to Justice Committee
about possible training for attorneys.

As a part of their commitment to educating judges and
others about the use of interpreters, they have produced two
videotapes. The first was done about ten years ago, and has
been modified several times since with the addition of
subtitles and narration. It deals with the ethics issues faced by
interpreters. Though vignettes of interpreting situations, the
video illustrates unethical interpreter behavior, which on the
surface appears to the uninitiated to be acceptable behavior.
The second video has just been completed in conjunction with
the National Center for State Courts, under a grant from the
State Justice Institute. It is designed to inform judges who
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New Jersey

National Center for State
Courts

supervise interpreters in the courtroom by focusing on the
details of the process.

The recommended benchbook rnaterial has not yet
been written.

In 1985 the Supreme Court of New Jersey received
and studied the report of the Task Force on Interpreter and
Translation Services. The Task Force recommended that
programs be designed to sensitize all employees of the
Judiciary who have contact with clients to the dynamics of
intercultural communication and the effects of cross-cultural
interference on the administration of justice, and to teach
individuals how to work effectively with interpreters. The
Supreme Court endorsed the Task Force's guiding principle
that the courts should be equally accessible to all persons,
regardless of their ability to communicate in English . .In 1992
the Supreme Court Task Force on Minority Concerns also
reported findings about the inadequacy of services for
linguistic minorities in the courts.

Starting in 1985, the Administrative Office of the
Courts began to address these concerns, in part, through
educational programs. An overview of court interpreting
policies and procedures has been included in the orientation
courses for new Superior Court Judges and for new Municipal
Court Judges. Three additional sessions have been given for
Superior Court Judges and two for Municipal Court Judges.
A similar overview has been given since 1986 for new
Municipal Court clerks and other personnel. They have also
trained Hearing Officers in all related issues, and conduct
ongoing training/consciousness raising of and advocacy 'With
high-level court managers. In addition, they have provided
training to other justice system personnel, such as the Public
Defenders, the Office of Administrative Law, the Legal
Services of New Jersey, and the Association of Law Librarians.

The forthcoming National Center for State Courts'
publication Court Interpretation: Model Guides for Policy and
Practice in the State Courts contains a chapter entitled "Judges
Guide to Standards for Interpreted Proceedings." The
recommendations in that chapter are based on published
rules, administrarive policies and articles prepared by
experienced judges, lawyers and administrative personnel. In
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Recommendadons

a systematic manner, the chapter reviews the various points at
which the judge confronts issues concerning the use of
interpreters, and provides direction in how to deal with these
issues. Throughout the chapter cautions are noted in special
boxes. At the end of the chapter sample questions for
determining the need for an interpreter, the qualifications of
an interpreter, oath for an interpreter, and suggested
statements for clarifying the role of the interpreter are
included. While not designed as a training program, this
chapter is clearly an educational resource that can be used by
individual judges or court personnel, or serve as the aid for a
training program.

1. Infonnation on dealing with non-English speaking
individuals and on working with interpreters should be
included in the pre-bench programs for all new judges,
Similar information should be included in training sessions for
new magistrates and clerks.

2. Educational programs on cross cultural communication
and on working with interpreters should be presented at
mandatory meetings of judges, magistrates, and clerks.

3. A section on interpreted proceedings and working with
interpreters should be added to all benchbooks.

4. Efforts should be made to cooperate in planning and
delivering educational sessions for the bar on interpreted
proceedings and working with interpreters.

Page 47



Appendix
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1184 SESSION
ENGROSSED

Patrons-Calhoun and Howell; Delegates: Darner. Mayer, Tata and Van LandJnpam

A-3

Referred to the Committee OD Rules

WHEREAS, a large Dumber of lDdlvlduals from lorelp counb1es lettle In tbe
Commonwealtb eacb year With bopes of makina • better ute for tbenurelvesud their
families: and

WHEREAS, ODe of the areatest Iwldlcaps wblcb tblle Iorelp-bom IDdiYlduals encounter
is their lack of proficiency in En&llsh: and

WHEREAS, whUe many iDdlvtduals Wisb to leam Eqllsh, It II a time-coDSUmlq process
and there are insufficient Dumbers of Jaquale proarams to accommodate those ID Deed of
services; and

WHEREAS, lack of proficiency ID Eqlish may bave aD adverse Impact on their abUity
to assimilate into this culture and oegotlate our lep! system; and

WHEREAS, Virginia currently provides torelan "quqe IDterpreters tor those Who
cannot afford them In crimina) cases, based on the theory that wben lOIS of freedom Is
invoJved. I person must be able to participate In Ills own defense; and

WHEREAS, most would consider that civil lltll8tlon cues, lUeb u bousiq aDd domestic
relations, Involve a loss of rI&bts u injurious IS criminal peDlltles; and

WHEREAS, I disproportionate Ihare of toreian-born indiViduals RUle in lOme areas of
the Commonwealth, especially Northern Virlinia aDd, therefore, bave I .,.ter impact on
the legal system; and

WHEREAS, there are potential alternatives to current tuDd1D& and payment for
courtroom Interpreters whlcb could effect economies III tile current system. tbereby
creating an opportunity to expand coverale to civil cases; DOW, tberefore, be It

RESOLVED by the Senate, the House of Deleptes concUJ'l1Dl, That the JUdicial CouDcll
of Virginia be requested to study the use of torelp 1aDIUaae mterpreters AD dvU cases In
the Commonwealth. The Council Ihall, In Its discretion, IDclude III its deliberations any
other IndiViduals sucb as court clerks and Judles from area of tile Commonwea1tb baV1Dl
large Dumbers of civil cases Involvi0l forelgn-bom iDdlvlduals. The CouDcll iI requested to
evaluate, amona other tblnp determined to be appropriate, (I) tbe Deed tor torelan
langulge Interpreters In civil matters; (11) tbe traJDlna IDd certification requirements of
interpreters; (ill) courtroom training tor interpreters, Judles. persoDnel ot derks' offices,
aod attorneys; (Iv) legal Issues Which may arise from tile use of mterpreters; and (v) the
ftscal impact of such a program.

Tbe CouncU shall complete Its study In Ume to report Its flDdlnas to the Joint
Subcommittee StUdying Foreign-Born IndividUals in tbe Commonwealth, the Governor, and
the 1995 General Assembly according to the procedures ot the DivisioD of Legislative
Automated Systems for processlna legislative documents.

I Implementation of this resolutlon is cQntlngent upon funding provided from a separate
appropriation for the office of the Executive Secretary of the Supreme Court to conduct
this study. J

SENATE JOINT RESOLUTION NO. 13
senate Amendments In I J - February 14, 1994

Requesting the Judicial Council 01 Vi,..inio to 6bUI)) th. ". 01 /orwign kI",uo61l

interpreters in .civil CtlMlS in th. CommonMlftJlth.
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Appendix 2

Virginia Statutes on the Provision of
Foreign Language Interpreters in

Criminal Cases
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CODE OF VIRGINIA f 19.2·164

(c) To represent indigent persoll8 who are entitled to be represented by
court- appointed counsel in an appeal of their conviction to the Supreme Court
of Virj'inia.

(d) To represent indigent prisoners when a habeas corpus proceeding is
brought by such prisoners.

(e) To submit such reports as required by the Commission. CC4cle 19501

§ 19.1·32.4; 1972, c. 800; 1975, c. 495; 1978, c. 698; 1979, c. 194; 1990, c. 734.}

The 1990 ameDdmeat deleted "aDd to uUt tach penou" foUowm, toccnzrt zaat oCrecard" in
the caun.a in verilyiq the iDdipDt ItatUi or IUbdivilioD (hJ.

I 19.2-163.4. lDappncabiJi~ of It 1~.1·183 aDd 19.2-183 where public
defenders appointed; esception. - In counties and cities in which public
defendera are appointed, the provisions of II 14.1-183 and 19.2-163 of the
Code of Virginia shall not apply unleu the public defender iI unable to
represent the defendant or petitioner by reUOD of confiict of interest or
otherwise, in which cue the provisions of If 1-&.1-183 and 19.2-163 ahall bein
full force and effect. (Code 1950, f 19.1-32.5; 1972, c. 800; 1915, ee.•76, .95.1

I 19.2-163.5. Legal .nices to public defeDden and/or auiltaDt
public defenders. - At the request oC • public defender, the Attorney
General shall provide legal lervtces to such attorney, hi. usiltants, or
members of his staff in anyp~ brought against him, his aaistarlts. or
staff for money damages, when the C&u.e of action alle,edly ariaa out of the
duties of his office.

Any costa chargeable against the defendaDt or defendants in any Iuch cue
shall be paid by the Commonwealth from the appropriation for the paymentof
criminal charges. (1978, c. 698.)

f 19.2-163.8. Ezeeutive direcior, eOlllu1taDtiand other- pel"lODDeL­
The Commission .hall be authorized to appoint and employ and, at pleasure.
remove. an executive director, counsel, anc1such other persons .. it may deem
necessary; and to determine their duties and fix their ..lanes or compensa­
tion within the amounu appropriated therefor. (1978, c. 698.)

AaTleu 5.

1l2terpretes.

f 19.2-184. Interpreten for DOD-Enrlith-.peaJdDc' penolll. - In any
criminal case in which a Don-EngIish..spewng penon is the accused, an
interpreter for the non·English-speaking penon .hall be appointed. ID any
criminal case in which a non.English"lpeaking penon is the victim, an
interpreter shall be appointed by the judge of the court in which the case is to
be heard upon the request of the attorney for the Commonwealth and UPOD a
showing of good cause. An English-speaking person fluent in the language oC
the country of the accused or the language of the country of the victim .hall be
appointed by the judge of the court in which the case is to be heard, unlesl the
accused or the victim shall obtain an interpreter of his own choosinc who is
approved by the court as being competent. In either event the compensation of
such interpreter shall be (lXed by the court and shall be paid from the ,eneral
fund of the state treasury u part of the expense of trial. Such fee Ihal not be
assessed as part of the costs. Whenever a penon communicates through an
interpreter to any person under such circumstances that the communication
would beprivileged, and such person could Dot be compelled to testify II to the
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communications, this privilege shall also apply to the interpreter. The
provisions of this section shall apply in both circuit courts and district courts.
(Code 1950, § 19.1-246.1; 1966, c. 240; 1974, c. 110; 1975, c. 495; 1978, c. 601;
1982, c. 444; 1985, c. 396.)

Croa Tefereuce.. - AA to privileged eem- pretenl for the deaf in crimina!~. 1ft now
munications by interpreters for the deal in t 19.2-1&1.l.
civil alMl. see i 8.01-400.1. Ai to the vilual Law Review. - For lurvey of Virginia
electronic recording of the teltimony of • deaf criminal law for the yur 1973-1974. Me 60 Va.
individual and the interpretation thereof for L. Rev. 1499 (1974). For lUl'Vey o(Virginia law
QIe in verification of the official tranlcript of on evidence (or the year 1977-1978, Me 64 Va.
civil proceedinp. lee f 8.01-406. AI to inter- . L. Rev. 1<451 (1978).

f 19.2-184.1. Interpreters for the deaf. - In any criminal case in which
a deaf person is the accused, an inte:rPreter for the deaf person ahall be
appointed. In any criminal case in which a deaf person is the victim, an
interpreter for the deaf person shall be appointed upon the request of the
attorney for the Commonwealth and a showing of good cause. Such Inter­
preter shall be procured by the judge of the court in which the case is to be
heard through the Department for the Deaf and Hard-of·Hearing.

The compensation of an interpreter appointed pursuant to this section shall
be fixed by the court and paid from ~e general fund of the state treasury as
part of the expense of trial. Such fee shall not be asseued as part of the costs.

Any person entitled to the services of an interpreter under this section may
waive these services for all or a portion of the proceedings. Such a waiver shall
be made by the person upon the record after an opportunity to consult with
legal counsel. A judicial officer, utilizing an interpreter obtained in aeeor­
dance with this section, shall explain to the deaf person the nature and effect
of any waiver. Any waiver shall be approved in writing by the deaf person's
legal counsel. If the person does not have legal counsel, approval Shall be
made in writing by a judicial officer. A person who waives his right to an
interpreter may provide his own interpreter at his own expense without
regard to whether the interpreter is qualified under this section.

The provisions of this section shall apply in both circuit courts and district
courts.

Whenever a person communicates through an interpreter to any penon
under such circumstances that the communication would be privileged, and
such person could not be compelled to testify as to the communications, this
privilege shall also apply to the interpreter. .

In any judicial proceeding, the ju~eon his own motion or on the motion of a
~arty to the proceeding may order alI of the testimony of a deaf person and the
mterpretation thereof to be visually electronically recorded for use in
verification of the official transcript of the proceedings. (1982, c. 444; 1985, c.
396.)

ero.. refereaee.. - AI to interpreten Cor
the deafin civil pnxeedi.np. Me I 8.01-384.1.

103



Appendix 3

Virginia Statutes on the Provision of
Interpreters for the Deaf and

Hearing Impaired in Civil and
Criminal Cases

A-6



§ 8.01-384.1 CODE OF VIRGINIA

tunity to object to the trial court', rulinc. and
wa. not precludee lrcm rai,ing the iuue on
appeal. Muon v. Commonwealt."'. 7 Va. App.

r 339. 373 S.E.2d 603 (19881.
MoCiou Co let aide veJ'djd did Dot lave

failure to object. to UaftnletiODI. - Where
the defendant did make I motion to let uide
the verdict, this doe. Dot uve him from hi,
failure to object to the inItrUctiona which
lubmitted ta'te iuueJ of contributory ne,li,ence
and prozimate cau.e to the jury. Spitzli v,
Minson, 231 v« 12. 341 S.£.2d 170 (1986J.

COUDlel', ..'Cement held to raiae iane 01
nfticiellCY of evidellce. - Wherean iuue of
luffideney of eviden« wu p....DteG to a trial
court, ,ittinr without a jW"')', in a motion to
atrik. at the concluaion of the Common·
wealth'. evidence, and upon ita denial and
upon ccmduaion of the defendant', evidence,
the same iuue wu prelented in the defen·
dant'. finaJ argument to the court. the defen·
dant had preMrved his nlht to appeal UU.
iuue, even though he did not make a motion to
Itrike at the conc::luaion of hi. own evidence.
Campbell v. Commonwealth, 12 Va. App. 476,
405 S.E.2d 1 (1991).

Applied in MeGee v, Commonwealth... Va.
App. 317, 357 S.E.2d 738 (19871;Zipfv. Zipf, 8
Va. App. 387, 382 S.E.2d 263 <1989,.

n. DECISIONS UNDER PRIOR LAW.

Complete record nftIdeat Somake error
appareDL - Where a NCDrd conai.tI of a joint
petition fOl' a declaratory judrment' tDlether
with uhibitl. and the judcment of the trial
court., enw, i'&!lere be error, ilapparent upon
the face of &he record. u it l&andJ. There i.
DOthine which can be Idded to it by a bill of
acepuona Dor i.a • Illation (or a new trial
INlCIIUtY &0 &ive &be A9peJlat.! coW't juriadic­
tion of an appeal from the deelaratory judg.
mente American Nat'1 Bank 6 Tru.t Co. V.

Kuabner, 162 Va. 378. 174 S.E. 777 (1934,.
neD plabatUl' .mv. riPt 10 U8ip.

e:rou-error. - 'While aubiectioD B provide.
that a failure &0 make a motion (or a at... trial
aha11 not be deemed a waiver of an)' objeetjOD
macle during the trial, it aueh objection be
properly made a part. of the NCOrd, when a
plailltiff faill to rene. ita motion. Cail.&0 object
to &be iutructioM mbmittinl the entire cue
to the jury. and fail. to move the court to let
aide. the venliet ud enter judgment (or it, he
waiVtl hit rirht &0 ...ien c:rou-enor. Shenan­
doah Milling Co. v. PhOlphate Prods. Corp.•
161 Va. 642, 171 S.E. 681 (1933).

Applied in Mile. v. !be, 162 Va. 572. 17S
S.E. 230 (1934); Virrinia Tranajt Co. v. Tidd.
IfW Va. 418. 73 S.E.2d .c05 (19521.

f 8.01-384.1. IDterpreten for deaf iD civil proceediDIs. - In any civil
proceeding in which a speech-impaired or hearing-impaired person is a party
or witness, the court may appoint a qualified interpreter to assist such person
in the proceeding. The court shall apPQint an interpreter for any speech­
impaired or hearing-impaired person who requests this assistance.

Interpreters for the deaf in these proceedinp shall beprocured through the
Department for the Deaf and Hard-of-Heanng.

Any person who is eligible for an interpreter punuant to this section may
waive the use of an interpreter appointed by the court for all or a portion of
the proceedings. A person who waives his right to an interpreter may provide
his own interpreter at his own expense without regard to whether the
interpreter is qualified under this section.

The compensation of interpreters appointed.pursuant to this RcUOD shall be
fixed by the court and paid from the general fund of the state treasury or may,
in the discretion of the court, be assessed as a part of the cost of the
proceedings. .

The provisions of this section shall apply in both circuit courtl and district
courts. (1982, C. 444.)

Cro•• re(ereDeel. - AI to interpreters Cor
the deaf in criminal cues in which a deaf
penon i, the aCCUled. lee t 19.2·16ot.1.

§ 8.01-384.2. Waiver of discovery time limitations by parties. ­
Parties involved in any civil litigation may, without court order and upon
agreement of all of them or their counsel, waive any time limitations
established by the Rules of the Virginia Supreme Court relating to any
Tesponse to a motion or request for discovery or the .cheduling of any
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§ 19.2-164.1 CRIMINAL PROCEDURE I 19.2..164.1

communications, this privilege Ihall &110 applr. to the iDterpreter. The
provisions of this leCtion ahall apply in both circUJt courts aDd district courts.
(Code 1950, § 19.1..246.1; 1966, c. 240; 1974, c. 110; 1975, Co 495; 1978, c. 601;
1982, c. 444; 1985, c. 396.) .

Croft mereacea. - AI to privil.,ed eDm­
mun,catioftl by inte!"pre&en for the cleaf ill
civil CUll, Me f 8.01"'00.1. AI to the YUual
electronic recordina of t.b. tMUmOll)' of a deaf'
individual and the iDt.ertntitioll ttl.,." Cor
UIf in verificatiOD of UM ofBciaJ traDlaipt or
civil proceediDli... t 8.01-606. AI to iIl_·

pn&er'Ilor the dM! ill crimiDaJ C&MI, lee now
I It.J..UW.l.

ta- ...... - For IWY.)' of Virrinia
c::riID.iullaw for the,.ar 1173-11'14," 60 Va.
L. .... 1499(1174). For IUIW)' af'Viriinia law
.. nideDClt lor tM',.,. 1177·1178,.. If Va.
L. .... 1461 (1178).

t 19.2-184.1. IDterpreter. for the deaf. - III any criminal cue in whieh
a deaf ~raon il the aCCUMd, an inte~ter for the deaf ~non lhall be
appointed. ID aDY criminal cue in which a dear penon it the victim, an
interpreter for tlie deaf peracm lhall be a~inted upon the Nq11.lt of the
attorneI for the Commonwealth and a lhowiDI of lood callie. Such inter·
preter .hall be procured by the judie of the court in which the cue is to be
heard through the Department for the Deaf and Hard-oC·Hearin,. ,

Thecompenaation ofan interpreter appointed p-urluant to tbilleCtion ahan
be (lXed by the court andpaid from~e pDer.1 fund of the ltate treuury u
part ofthe expense of trial. Such fee Ihall Dot be ....ted u ~ of the COlta.

Any person entitled to the ..nice. ofaD interpreter under WI leC'tion may
waive these services for all or a portion oftbe prciceeciinp. Such a waiver .hall
be made by the person upon the record after aD opportunity to CODIult with
legal counsel. A judicial officer, utilizing an interpreter obtained in aeeer­
dance with this section, shall explain to the deaf penon the nature and effect
of any waiver. Any waiver .hall be approved in writing by the deaf ~rson's
legal counsel. If the person does not have le,a1 counsel, approval .hall be
made in writing by a judicial officer. A penon who waives hiI ri,ht to an
interpreter may provide his own interpreter at his own expenee without
regard to whether the interpreter ia qUalified under this aection.

The provisions of this eection shall apply in both circuit c:ourtl and district
courts.

Whenever a perlOn communicates through an interpreter to any ~rson
under IUch circum&tanees that the c:ommunicatioD would be privileged, and
such person could not be compelled to testily as to the commUDications, this
privilege ahall allO apply to the inteJ"Feter.

In any judicial proceeding, the judge ODhi8 ownmotion or on the motion of a
party to the proceeding may order all ofthe testimanJ ofa deaf penon and the
Interpretation thereof to be visually electronically recorded for use in
verification of the official transcript of the proceedinp. (1982, e. 444; 1985. c.
396.)

CI'O•• nfereDce•• - AI to iDterpreten for
the deaf in civil proceed.inp, lee I 8.01-384.1.
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CourUnterpretation .StatutUleyieIL

NOTE: Data is presented in Alphabetical order by slate.

Slate" Citation Indlylduals EllKlble Court Eyenfs for Interpreter AdmlnWerlnc C..paasatlon of Other
for Interpreter which Interpreter Is QuaUncatioM OrpnIuIians Inferpnten

Pro.lded

I. Ariz. R. Civ. P. Civil cases Adminislered in a The judlC may fix the The judge has
43(c) court by court basis. inlerpRler"s discretion to appoint

reasonable an interpreter.
W1llpCDSabOla"1o be
paid out of fUnds
providl:d by law t paid
by 0lIl: or more of the
parties. or IUcd as
coslS.

2. Ark. Stat. Ann. TheExa:uliYe
I 16-10.121 (1987) Secretary or till:

Judicial~ of
theState of ArbnsaI
will ataIJIish •
PRJIr.D lit aaw.
useof.'pldeI'.
and will pracribe
...fic:IIIa. ...
certify per.- •
ccnifiallaluprt:ll:l.
for thedeaf or ...
forei.. ".-Ic. the
Eac:cudftSecaetlll
win ............
lilt of all ....eta.

CCdirlell '" ..GI'
her........
courts will bcp a
CODY of Ibis list.

NOTE: Review complied by the National Center for State. Courts.
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State &: Cltltlon Indi ... lduals EIIRlbie Court Ennt.. for Interpreter Administering Compensation of Other
for Interpreter which Interpreter Is Qualifications Organizations Interprders

Provided

Ark. Stat Ahn. Non-English speakers Civil proceedings Parties and witnesses Interpreters must take

I 16-64-111 (1987) or those with have a tight to an the oath of true

difficulty interpreter during the translation printed in

communicating due 10 proceeding. Irlhe this section.

impairment. person cannot afford
an interpreter. lhe
judge may appoint one
and determine how the
fee will bepaid. Any
court may examine the
qualifications of the
interpreter and
disqualify the
interpreter for cause.

Ark. R. Civ. P. 4J(d) The judge may fix the The judge has
interpreter'~ discretion to appoint
reasonable fcc to be an interpreter.
paid out of funds
provided by law. paid
by one or more of the
panics. or taxed as
costs.

l. Cal. Civ. Proc. Panics who do not The court may pennit
1116.SSO(West 1992) speak or understand a non-auomey to ace

English as interpreter. Small
claims courts must
each maintain a list of
available interpn:len
in all languages that
require interpretation
before the coun.

.;\UcIly\....,.,..M' . W'194 2
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Sble • ere-lion Indlvldu.1J Eligible Court Events for Inlerpre'et Admfnkterl"l Compensation or Other
For Interpreter which Interpreter ... QualincaUo.... OrpnluUolI!I Interpreters

rrov.ded

Cal. Gov'. Code
In criminal, "coroner's,

168092 (Wesl 1916) and cases in which lhe
county is a party.
interpreters' fees will
be paid from the
cou~lrea5ury. In
civil cases. the
litiganlS will pay the
fees in proportions
directed by the court
to beoaid as costs.

Cal. (Joy" Code Il1Iel1Jl'den lSIilned In counties over

I 26808 (We'l 1988) to translate documenlS 900.000. the Counly
will receive $] per clerk. may employ II

folio for the firsl folio many foreign
and$0.02 per word language interpreten
thereafter. as necessary to

interpret crimilllJ and
juvenile cases and 10

translate civil and
criminal documents
to be filed.

.,~lmpnr.~ . ".,,,. 3
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Stat~ " CitaUon Individuals EIIRihie Court Events fot Interpreter AdmlnlsterlnR Compen.~ation or Other
for Interpreter which Interpreter Is Qualifications OrRanllaUons Interpreten

Provided

Cal. Gov't Code The State .Pet!onnel The Judicial Council
§§ 68560-68565 Board for de!ignaled will adopt a
(Wesl 1992) counties will maintain requirement for

a lisl of recommended periodic review of
court interpreters each recommended
which trial courtl interpreler's skills and
nmst use unless good f~r removal from the
cause is found. lillt those who fail
Recommended requirements.
interpreters will have
demonstrated
pronciency in a
written andoral exam.
The Board will also
provide andexam and
Jisting rot interpreter
specialists in medical
terminology. 'The
Judicial Council will
establish standards for
determining the need
for a court interpreter
and ensuring an
interpreter's
undentanding or
technical terminology.
court procedure. and
professional conduct.
(continued on next
oa2e)

tI:\bIfly\l"'1'"'.rrY . ,,,..... 4
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Statea Chi_ IlIdlYlduall ElJ,:ihle Court Eftftl" for Interpreter Admlnl~lerfnl CompeM8t1on of Other
ror Interpreter "hkh Interpreter h Qualirwations OrR_nlutlons Interpreters

Proylcled

Cal. Gov" Code (continued)

II 68S60-6856S Interpreters in trial
(West 1992) courts in Ihe followil12
(continued) languages must be

cer1m~ by theState
Personnel Board as
qualified interpreters:
Spanish. Ponuguese.
Arabic. Chinese,
VietlWl1e!c. Japanese.
Korean. Tagalol and
other desilRlted
languages. Federally
cer1ified inle~tcn

are deemed qualified.

Cal. OoY'lCode The interpreters and The court

1139S4 ('Nest 1992) tOOtdirDtor .iII be administrator of the
paid biweekly. The Municipal Court of
ncrpreters willbe the North County
paidat die rate of San Judicial District may
Die&o Superior Court appoint S deputy
i..erpreter and the . c::Ierk-court
coonfi..tor at the rate Interpreters and one
of deputy c1erkV. deputy c1erk-

interpreter
coordinator.

Cal. GoY', Code 11Ie court Interpreters The Court-
1114693-14693.3 will be paid at a rate Administrator or the
(West 1992) sPecified in ranp WC municipal court of

of the salary schedule. Santa Cruz County
Certain clerk and may appoint two
Interpreter positions In court interpreters.
SaJu Cruz County
are deemed
comparable for job
and salarv level.

1:....lIIIIi....~·WI,.. 5
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Statea Citation Indlvltluals EIIR'ble Court Events ror Interpreter Admln'~terlnl Compensation of Other
for Interpretn which Interpretu III QllalincaUolI8 OrRanit.atlom Interpreters

Provided

Cal. Gov't Code The interpreters will The cleric of court for
§ 13683 (West 1992) be paid at salary range the Consolidated

792 and the Judicial District.
Coordinator at salary County of Fresno
range 811. may appoint two

Municipal Court
Interpreters and one
Court Interpreting
Services Coordinator.

Cal. (Jov't Code The court interpreter TheSacramento
§ 14192 (West 1992) will receive a MunicipalCourt

biweekly salary at a District will have one
rate specified in range court interpreter and
1131. The senior one senior court
court interpreter will interpreter.
receive a biweekly
salary at a rate
specified in range
1199.

Cal. Evid. Code Witnesses incapable Witnesses must A "qualified Interpreters for Interpreters must lake
II 1.50-754 of understandingor receive an interpreter interpreter" has been witnesses will be an oath of true
(West 1967 & Supp. expression in English; whenever they cannot certified competent by compensatedas translation, Each
1992) Deaf persons communicate. Deaf a testing organization, provided in the Superior Court must

persons must receive agency. or educational preceding chapter. maintaina current
a qualified interpreter institutionapproved Other interpreters will roster of qualified
in any civil or by the Judicial be paid the prevailing interpreters. The use
criminal action. Council. rate plus actual travel of an interpreterdoes
including traffic. costs. The agency not waive any
juvenile. involved in the action communicative
administrativeand ",ill pay the privileges.
mental competency interpreter's fee in
proceedings. administrativeactions

and the county or
subdivision will pay
incivil criminal cases.

·\..ltty\ll'lITpr1rtn.'"~ 6
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StJlte " Citation Individual. EII~lble Court EnnfJ ror Interpreter Administering Compensation or Other
ror Interpreter which Interpretn Is Qualificatiom Organll.allom Interpreters

Provided

Cal. Evid. Code § 755 Any patty who does In civil acriom. The litigants will pay
(West 1992) not proficiently speak includingany medical the interpreter's fees

or understand English. eJlamina.ion, an as costs in the
interpreter must be promotiondirected by
provided from the list the judge.
of recommended
interpreters unless
good cause is shown,

Cal. Jud. Admin. The costs or the
14.2 services of non-starr

inlerprelen and
translaton should be
paid using the

receivina county'. fee
schedule. COSII

includeactual
mileaae. per day and
ludaina exDenSeS•

If:\btty\~_rn. W'''4 7
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SbIle " Citation Indl.ldah EI~lble Court Eyent.. ror Interpreter Adm'nhterl.. CornpeM8Uon or Other

for Interpreter "hkh Interpreter k Qualifkatiom OrgsmlUltlon5 Interpreters
Provided

Cal. Misc. R. 984 Each Superior Court
will establish a
procedure for at least
biennial review of the
performance and skills
of each court
interpreter. Tbe
Court may designate a
re.iew panel which
must include at least
one person qualified
in the interpreter's
language. l11e review
may include
interviews,
observations of
courtroom

" ,

performance, nting
fonm, and other
evaluation techniques.
Interpreten whose
skills or professional
conduct is inadequate
DRlst be removed from
the list of
recommended
intef1Jfeters.

4: Colo. R. elv. P. Civil proceedings The judge may lix the The judge has
4](f) interpreter's fee, to be discretion to appoint

paid by legally an interpreter,
provided funds, by
one or more or the
partics, or to be taxed
as costs.

WIly\IMpnr.l'C".91..... 8
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State Ie Clt.tton Individual!; f!lIRlhle Court E.enl. rot Interpreter AdmlnkterlllR Compematlon or Other

ror Interp~eter whkh Interpreter h Qualifk.ti0n5 OrJt.nI7.atloftll Interpreten
Pro.lded

5. f).C. Code Arm. § Non-English spealdng The judge has A -qualified 1be Office of The Office or The in'errreter must

31-2701 102712 (1988 or hearing impaired di~cretion 10appoinl a interpreler· is listed Interpreter Services Interpreter Services take an oath of true

&: Supp. 1991) persons qualified interpreter: hy the Office of evaluates the keeps a schedule for translation.

(continued od next fot a party. witlless, Interpreter Services as credentials of interpreter fees and Communicative

page) or parent of • stilled in the form of inlerprelen for rules for methods of privileges held by the
juvenile. in any civil. communication foreign and sign payment. and pays person extend to the

criminal. needed 10 languages. inlerpreter fees. interpreter.

commissioner, communic:llewith the 11IeOffice mainraim Except for indigents. No stalement made

juvenile. child support person. and translale, a list of qualified in civil actions the by a criminal arreslee

and paternity, mental KCUralely. interpreters available judge may direct that is admissible in court

health commitment or There must be • toD.C. any irderpreter charge unless it was made

any other judicial or preliminary TheOfftce beapportioned among through I qualified

quasi-judicial hearilll; determination. before coordinates requests the parties or taxed as interpreter and WIS

for a party or Ippoinln1ent. that the for interpreler coslS. made knowingly.

witness in ;my interpreter and penon Ie"ices. voluntarily. and
administntlve can communicate well intelligently.or If the
hearing; and dar: interpreter can right to an interpreter

ror • witness before translate. wu waived mel the
I lelislative court mates. special

comminee. lindi.. that the
statement was made

Thejud&e .....t knowingly,
IppOintan interpreter: voluntarily. and

when the PBtJ. i,*lIiaentJy.
witness, or~ (continued on nelt
requests. in any pale)
judicial. lelislatift, or
administrative
proceedi..:
(continued 011 IIell
Daft)

":~ItIltpm.rn. w.".. 9
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State " Citation Individual, Eligible Court events rOt Interpr~cer Admlnl~ttrlnR Compensation of OCher
ror Interpreter which Interpreter I~ QualincationJ OrRani7..atiom Interpreters

Provided

D.C. Code Ann. § 31- (continued) (continued)
2701 to 2112 (1988 &: when counSel has Waiveror the right

Sup". 1991) been appointed fot an to an interpreter must

(continued) indigent defendant In be in wriling. or
any criminal, orally on the record.
delinquency. or by the person after
neglectproceeding, to consultation with his

assist in or her attorney, or

comnmnicating with approval by the
counsel during all appointing authority.
phasesof case The judge or
preparationand trial; appointing authority

for criminal must tell the person
arrestees, prior to any of the right Co an
communication with interpreter as soon as
arrestin! officials. pOssible.

D.C. Sup. Ct. R. Civ. In civil proceedings, The judges fbes the Current system under
P.43(1) the judge has interpreter's fee. "The study to detennine

discretion to appoint interpreter is paid whemer "indigeney·
an interpreter. from funds provided stalUSas qualifier

by law, by one or shouldbe removed.
more or the parties. or
·rromtaxedcourt
costs.

D.C. Sup. Ct. R. Juv. In juvenile The interpreter's fee'
P.28(b) proceedings. the judge is filed by the judge

has discretion 10 and paid rtom funds
appoint an interpreter. providedby law. by

one or more of the
panies. or from taxed
court costs.

D.C. Sup. Ct. Dom. , In domestic court, the The interpreter's fee
R.43 judie has discretion to is fixedby the judge

appoint an interpreter. and paid from funds
provided by law. by
one or more of the
panies, or from taxed
court costs.

, '.....,..,f'rI • "II'M 10
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SlAle a Clr..clon Indb'.duals EllRlble court Eyenl. 'or Interprfler Admlnklerlng Compensation of Other
For Interpreter whkh Interpreter h Qualincatlo.... OrR8niutlon!lJ Interpreters

Proyl.d

D.C. Sup. CI. Neg. R. In domestic court The judge;fixes the

l6(c) neglect proceedings. interpreter's fee. to be
the judge of the paid by the

Family Divisionhas government.
authority 10 appoint an
inlemreter.

6. Fla. Stat. Ann. Wilnesses The judge just appoint The interpreter musl No public

t 9O.fi06 (Wesl 1979 an interpreter when a be "duly qualified-. appropriation

A Sup. 1991) witnessc:annothear. supports provision in
understand, or civil cases; up 10

communicate in litigants10 supply
English. interprelers.

The interpreter must
lake an oath of true
translalion.

The interpreter Is
subject to evidence
rules relating to
witnesses.

Fla. Stal. Ann. I Civil or criminal Any party or the
92.5] (Wesl 1991) Proceedillls judge may request an

concerning child interpreter 10 help
abuse question and interpret

the answen of the
child.

7. Haw. R. Ci•. P. Civil proceedi..s The Interprettl will be The judge has
43(0 paid out of Funds discredon to appoint

provided by la., by an interpreter.
one or more of die
patties. or maybe
auee! as costs.

R. IdahocOde I 9·205 Witnesses :and parties Civil and crimillli The court will appoint Thejudge will 0.. the The interpreter must
(1990) who cannot speak. proceedings a qualified interpreter interpreter's fee. to be lake an oath of true

hear, or undenland to interpret the paid from COUIlIy translation.
EnRlish nroc:eedinRs. funds.

';~"",,",.,,", ,I,,,. II
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Stale a Cllilion 'ndlvldual" EIIRlbie Court e"enl" ror Interpreter "dm'nl~terlnft Compem.Unn or Other
for Interpreter whlc:h Interpreter III QU.nncRtln.... OrR·nl,Jitlon~ Interpreterll

Provided

Idaho Code Civil and ttlminal The judge will fi. the
§ 9-1003 (1990) proceedings interpreter's lee, plus

travel expenses at the
rate of state
employees. to be paid
from the county
treasury,

9. III. Code Civ. Proc. In civil proceedings,
§ 8-1401 (Smith-Hurd the judge has
1984) discretion to swear in

necessary "language"
interpreters,

10. Ind. Code Ann. Parties and witnesses In civil proceeding!l. Any court may If the judge appoints All interpreten must
§ 34-1-14-3. who are deaf or these person.' have a disqualify any person an interpreter, the take the oath of true
(Bums 1986) cannot 5peaJc or right to an interpreter from serving as judge 'will set the translation printed in

understand English throughout the interpreter. interpreter's fee and this section.
proceeding. 'The direct the manner of
judge may appoint an payment.
imernreter.

"•.m."'" 12
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State Ie Clt.tlon Indi.ldtl:lls Eli~I"1e Court EYenfs for Interprefer "-''''«Inc Compens8tlon or Other
ror Interpreter which Interpreter Is Qualif'k:at..... Orpnlzaliens Interpreters

Proyided

II. fowa Code AM. § Parties and witnesses In civil. criminal, 11teSupreme Court In .11 cases, An interpreter will
622A.I-622A.8 (West who cannot speak or administrative will adopt rules interpreters who are take the same oath as

1991) understand English proceedings these governing lhe appointed will receive any other witness.
persom are entitled to qualincations and a fee set by the court Proceedings where
an interpreter compemationor or administrative non-English
throughout the interpreters. An agency. testimony is given
proceeding. n.e slate administrativea~ In civil cases, the must be tape-
win appoint and pay may adopt difTerenl judge will tax the recorded.
for the interpreter: roles. eesu or the interpreter

For witnesses in the same as costs.
civil proceedings: In administrative

For persons who proceedings. the
cannot afford an agency will provide
interpreter: the interpreter but

For thedefendant require the party to
and witnesses in pay Iheinterpreter's
criminal prosecutions. fees.
Any court or agency
may disqualil'y any
person from serving
as an interpreter.

12. Kanus Stat. Ann. Hearing impaired, A qualified interpreter Relatha or die 11Ie court or Igency
II 7.5-43.51 to 43.5.5 mute, and penons mustbeappointed in person requirinl- will fix the
(1989) whose primary any civil proceedi.. hllaprdtl are interpreter's fee any

language is other than whether the penon is aenerallJ di",ified arrange for payment
English. plaintiff. defendant, or flOll'l beinllIppOi-.l by the court or

witness. inlerpreter. Then: qeney, or may usess
..... be • Jftliminuy the costs against the
delelillillllion ..... Ihe penon receiving
imapreter can assistance.
COIIIIIMKate with and
interpra m:urately
the staIm1et1IJ or the
penon requirinl-
illlelDl'der•

•:\bIttJ'I..."..1'6 . '''194 11
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St.te ACitation Indl,,'duaL~ Ellglhle Court Ennt~ ror Inffrprf'tet Admlnkterlng CompemaUon or Other
ror Interpreter which Interpreter h; Quaunc:ation., Organll.atfoM Interpreters

Provided

I:t. Ky. Rev. Stat. Any party, witness. or In any tnaller before AII appointed The Administrative The interpreter wilt be

Ann. §§ jOA.40040.5 "other appropri,te a court the judge may interpreters mu~t be Office of theCourts paid (rom the slate

(MichielDohbs-Merril1 individual- appoint an interpreter. qualified, The wilt administer the treasury.

1985) Criminal arrestees or Supreme Court may Supreme Court's
those in police issue standards for ~tandardll.

custody must be qualification.
provided an
interpreter prior to
interrogation or
statement-taking.
Statements may be
.used in court only if
made in the presence
of a qullified
intemreter.

Ky, Rev. Stat. Ann. Parties or witnesses At any stage of any Interrreters may be In non-c:ivil cues, In most

II JOA.4'0-4J,5 whocannot criminal. juvenile. or removed for inability the interpreter will be proceedings, except
(Michie/Dobbs-Merrill communicate in menial inquesl case. to communicate with paid (rom thestate administrative, the

198~) English or have or any Ifanet jury, the person. or because treasury according to ahomey-client
difficulty probation. Ofparole another or not the pay schedule of privilege covers the
communicatinaOf proceeding. qualified interpreter is desired. the judicial personnel ahorney. die dient.
understand English interpreters will be Ir no qualined system. and any interpreters
due to a hearing court appoinled. interpreter can In civil cases, the present.
impairment or Interpreters maybe communicate with the interpreter's fees will The interpreter may
disability. appointed in any civil person. theperson be taxed IS costs use electronic

case with the judge's may select his or her against the losing recording, foreign
,pem1ission. own interpreter party. The judge has language translation,

The judge may without regard 10 discretion to pay the orotherequipmenl.
require the interpreter statutory qualification. interpreter out of the
to interpret document, ltale treasury ifjustice
client-thomey requires. The
meetings, depositions Supreme Court will
and. oaths, and to issue a schedule of
perform other duties. interpreter's fees for

civil cases.

1J',,~.......fIl'M J4
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sa.le A CII.11on Indl.lduah ElIRlble Coun fl:.enU For Inlerpreler Administer'" Compenutlon or Other
tor Interpnter which Inlerpreter Is Qualincatfoll!l Orpnizal'" Interprelen

Provided

14. Md. Ct,. It. Iud. Parlies and wilnesses All judicial "The party or witness The court will The interpreter will be

Proc. Code Ann. § 9· who are deaf or proceedings must apply for maintain a directory paid a fee within the

114(1989) cannot understand or appoint~nt of an of interpreten for the judge's discretion.

communicate in interpreter. On hearing impaired. The judge has

English application. the judge discretion 10 fa. die

musl appoint a interpreter's fee as

qualified interpreter. partof the costs of the
case. Otherwise, the
county where the
proceedings began
will pay the fee.

IS. Mass. Gen. Laws Non-English speake" A non-English There are several The Coordinator of Interpreters will be The interpreler must

Am. ch. 221C. II 1-7 speaker. throughout a grades of Court Interpreter compemaled for lheir take an oath of true

(West 1991) legal proceeding. has qualifteation: Senices will mailUin senica andactual Iranslation.

che right to .I a •certified a list of qualified .... expensa. 1be
qualified interpreter. interpreter- has been certified interpreten. COII.idttee for Ihe
unless none is trained and cer1ified and establish ... Administndonof
available. in which under thecoordinator conduct a tni""'" I_rpreten fordie
case the right is to a or interpreter services; certifICation propam Trial Court will
certified interpreter. an -interpreter· can for interprelen. deYeIop • schedule for

readily interpret inlelpleter fees.
written and spoken
language
simultaneously and
consecutively between
Enalish anda second
lanpage;

I -qualified
interpreter· is a
certified interpreter
who has passed the
eumination and also
has been federally
qualified by the US
District Court for the
District or
Massachusetts.

.:_•.m·WI,.. (S
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Stale -' Citation Indlvldualll EURlb'e Court Kvenl~ ror Interpreter AdmlnlsterlnR Compen:rulflori or Other

ror Interpreter which Interpreter I~ Quaunc:aUom OrRanluliom InCerpreters
Provided

16. Minn. Stat. Persons "handicapped Civil proceedings • An interpreter is The judge or presiding The interpreter must

§§546.42-44 in communication." The judge witt appoint qualified if he or she official will Ii l( the take an oath of true

(those with a hearing, a qualified interpreter can: interpreter's fees, to translation.

speech or to assist through the communicate readily be paid by the court The interpreter may

communication proceedings when a with the handicapped or agency before not, without the

disorder, or with an handicapped person is person, translate the which the proceeding consent of the

inability to speak or a litigant or witness: proceedings and occurs. handicapped person,

comprehend English) Agency proceedings repeal accurately the disclose any otherwise

. when a handicapped handicapped person's privileged

person is a witl1en or statements. communications.

a "principal party in
interest," the
interpreter will be
available for the
"pertinent"
proceedings.

Minn. R. Civ. P. In civil cases. the Tbe interpreter's fee

43.07 judge has discretion 10 will be paid from
appoint an interpreter. runds provided by

law, by one or more
or the parties, or may
be taxed as costs.

17. Neb. Rev. Stat. Persons who carmot In .Ulegal An interpreter must be The judge willlil the The inlerpreter must

It 2S·2401·2406 communicate readily proceedings. the judge readily able 10 interpreter's fee. to be take an oath of true
(1991) in English will appoint an COmJ11uniCale with the paid by the county hi translation,

interpreter to interpret person and translate which the proceeding
the trial and help the proceedings. takes place.
nrenare the case.

h""",,,","" - 911~ 16
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Stale Ii Citation Indi\'lduals Eligible Court EYents lor Interpreter Administering Compensation or Other
for Interpreter whkh Interpreter Is QualificaUoM Organizations Interp.-elcrs

Proyided

18. NJ. Slat. Ann. §§ Persons who do not Any court event In other than first
2A: 11-28 to JO (West speak English, but do class counties, the
1981) speak German. Greek. judge (with county

tlungarian. Italian. approval) will filt the
Polish. Russian. compensation of
Slavish, Spanish. or interpreters of
Yiddish. German, Hungarian.

Italian. Polish,
Russian. Slavish.
Spanish. and Yiddish.
Greek interpreters will
have salary between
$ZSOO andS1200
annually.

N.J. Slat. Ann. A ·court interpreter· Second class counties

I 43:10-93 to 94 is • person appai.-cd have provisiolU (or
(West 1991) by a judge in County interpreter

Court or acai.. as retirement.
interpreter in Superior
or County Court.

N.J. Stat. AM. I Count interpreten in
43: IO-18.SS(B2)(c) second class counties
(West 1991) arc membcn of the

county employees'
retirement system.

19.N.M. Slat. A.... I Witneues Ia alllriaIa. the .JudIe
34-1-7 (1990) hu discretion to

....... anmrpreter
or tnnslator.

':~_·ftl'" 17
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Sblte it Clbltlon Individuals EIIRlbie Court E1'enb for Interpreter Admlnl~terl.,. Compematlon or Other
rot Interpreter whi('h Interpreter I~ Qualin('3tion..~ Organizations Interpreters

Provided

N.M. Slal. Ann. §§ Non-English speaking A certified A "certified The Court Appointed interpreters The interpreter must

38-10·1 to 10-8 (1981) persons interpreter will be interpreter" has been Interpreters Advisory are paid hy the take an oath of true
appointed for II non- certified by the Committee assists the appointed authority at translation.
Englishspeaking Administrative Office Administrative Office a fixed rate reflecting A non-English

person who is a of the Courts. or the Courts on the a current approved fee speakingperson may

"principal Party in An "interpreter" has development of an schedule established waive the right to an

interest" or a witness sufficient range of interpreters training by the Administrative interpreter if the

to interpret the language skills to and certification Officeof the Courts. waiver is: approved

proceedings. A non- interpret programs. by the appointing

certified interpreter simultaneously and The Administrative agency after the
may be used if a consecutively between Officeof the Courts nature and effect of
certified one is a non-English will develop and the waiver is
unavailable. speaking person and administeran explained throughan

A certified other parties. interpreter interpreter. and made
interpreter is certificationprogram; on the record after
permitted whenevera developand certify the person has
non-English speaking exams. courses and consulted with his or
person is "interested" training for her anomey.
in any judicial interpreters; keep a
proceeding in which list of certified
an interpreter would interpreters; adopt a
be required. fee scheduleand

roles.

20. N.Y. Jud. Law § The county judge and The interpreter will 'The interpretermust
386 (Consul. 1983) the district attorney of receive a salary to be take the cOl15tihltional

the county may fixed by the board of oath of office.
appoint one interpreter supervisors for the
for the county. county.

y\1tIr1"ft.,.rw • ,,,,,. 18
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Sble A: Citation IndiYlduals Eligible Court Ennl" ror Interpreter- Admlnhterf. Compematlon of Other
ror Interpreter whl~h Interpreter h Q...lirK'alionl OI"pnla....... Inlerpreten

rro"lded

N.Y. Jud. law Uno official The judge wilt fb the
§§ 387-389 int~rpr~t~r is temporary 4

(Consol. 1983) available, the court interpreter's fee up to
may aVf'Oint a $25 per day from the
temporary interpreter. county's court fund.
Erie County musl Erie interpreters
IfJ1lOinl a POli5h and receive an additional
an Il2lian interpreter salary filled by the
for criminal and grand Erie County Board of
jury mailers. Supervisors and paid

by the County.

N.Y. County Law I County courts Inlerprelen' rees and
218( l) (Comol. 1977) eKpenses will be paid

by the county of the
servicing court.

N.Y. Civ. Prae. L. &: Witnesses In civil proceedings. if
R. ]114 (Comol. the witness does not
1978) undenrand English.

the elamining party
must provide a
translation of all
questiom and answers
at his or her expense.

N.Y. o-. Prae. Civil proceedings This section tists a
L.&R. 2309. form ] form fot certification
(Consol. 1978) or translationof oath

or affidavit in I

roreilllianguale.

21. OregOn Rev. Stat All trials Set by Statute Compensationof Interpreter fees
f 4S.21S (i) InteIPreten in civil charged 10 the parties

cases. if pany il u fees or fines go
Andicent. the srate into. court fund used
pa)'s for interpreter. to defray court
If parties Ire not expenses.
indigent, the)' mu~t
oay for interpreter.

"':~""""'.ft'f. ti.IM 19
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State A· Citation Ihdh'ldual5 EIfRlbie Court E\'entll for Interpreter Admlni!ilnlng Compen~atlon or Other

ror Interpreter which Interpreter I~ Qualifications OrRanI7.atlon., Interpreters

Provided

22. Rhode Island ,
23. S.D. R. Bvid. 19- Witnesses who c~t In all tnals, the judge The judge will fix the Anyperson may be

1~1.0 3-8 communicate in or will appoint a interpreter's fee, to be subpoened to serve as

understand English disinterested paid as a court cost. interpreter.

interpreter or
translator.

S.D. R. ell'. P. 15-6- Rules applying to
4J(b) interpreters in civil

proceedings are the
same as in criminal
proceedings.

24. Texas R. ci-. P. Thejudge may fix

183 reasonable
compensation ror the
interpreter.
Compen.,ation will be
paidout or funds
provided by laws. by
om or moreof the
partles, or may be
taxedas COSt5.

Tex. Local Go,,'t Non-hearing impaired InterpreteRemployed
Code Am. § IS2.903 penons by district coons (for
(Vernon 1988 & Sup. other than hearing
1992) impaired persons)

receive compensation
u set by the
commissioner's court
or thecounty.

.....-_ftY-."... ~o
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Slate A Cn.lion Indhid...h Eligible Court En•• for Interpreter Admlnhterlnw CompeftSllUon or Other
for Interpreter which Interpreter Is QuaHfk8tlom Orpnizations Interpreters

Proylded

25. Wash. ttcv. Code Non-English speaking Parties. compelled The Office of the 11te slate will pay the No case or financial

Ann. 11_.010-080 persons witnesses. and Administrator for Ihe interpreter's fee and statistics available

(West 1991) indigents in any legal Coons conducls a expenses for parties. centrally.

proceeding. and any tesling and compelled witnesses,

person in a slate· certification program Indigents. and persons
initiated action, are for language in state-initialed
entitled to a certified interpreters and actions. In all other

interpreter. maintains a list of cases. die penon
certified interpreters. needing the interpreter

will pay the fee.

Wash. O.R. II Non-English speakins In an judicial
andheari. impaired proceedings. the use
persons of a qualified

inlerpreter is
authorir.ed.

26. W. Va. Code Non-English speakil1l In any court
, S7·S.7(e) (1991) witnesses andparties proceeding. die judJe

has discretion to
i1oooi.- an Incemrda'.

Wis. Stat. , 814.67 All trials Interpleten are paid
(1991) SIOper hIIf day

before municipal
judaa. arbilraton.
officen. bomIs and
COII.linea;
attendance before any
other court pays SlS
•• Ia..lfd..v
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I. EXECUTIVE SUMMARY

The Subcommittee on Interpreters in the Court, • subcommittee d the Criminal Justice
Policy Group (CJPG). has undertaken the following activities sinceits formation in
January, 1994:

• A review of the practices in aU three courtsfor employing end paying
interpreters;

• A visit to theAdministrative orrlCe t:I the Courts t:I NewJersey, to 18am about
NewJersey's progl1lm for testing interpreters;

• Administration of New Jersey's Interpreter testing protOCOls for the interpreters
who regularty workin the Fairfax courts. .

As a resutt of these activities, the guidelines for employing andpaying interpreters in
General Oistrid Court havebeen modified, and both the Circuit Ind JuvenileCourts have
adopted similar guidelines. In addition, the Subcommittee make. the following
recommendations to CJPG:

Recommendation 1.

The Criminal Justice Policy Group ahould tKommend that the Supreme Court
of Vlrginl; set up • program lor"'. testing and c.1tIfIcMlon ofSfMn/sh
Interpreters In the courts. IIdHmed .ppmp".", the Sup,.",. Courl could
also address testing of Interpreters In other I.ngu_gu commonly u~edIn th.
courts.

Recommendation 2.

Pending action by the SupremeCourt, the Criminal Justice Polley Group
should recommend that the three chle'Judga of"'e courts In F.lrfax County
authorize the developmentof. system for the luting .nd c.l'tIficatJon of
Spanish interpreters to serve In the Fa/tfu coutts.

Recommendation 3.

The Criminal Justice Policy Group should rrlCommend th.t til. Supreme Court
of Virginia establish I code ofpractices .nd .thlcs for Interpreters .ervlng ",.
courts of the Commonwealth.

Recommendation4.

Pending action by the Supreme Court, the Criminal Just/c. Polley Group
should recommendthat the chl.fJUdges ofthe three courts In F.ltfu
authorize the development and presentation of. training seminar on .cc.pfed
practices andprofess/ona/.thlcs for Int.",,.ters who wol't In the coutts.

Recommendation 6.

The Criminal Justice Policy Group should recommend that "the Supreme Coutf
support the hiring ollnt.rpretetS IS court employees for the most common
languages In courts where this approach'sJU$fJf/ed by current c.s./oad .nd
would cause no .ddltJonal costs to the Common'W8lllth.
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Recommendation ••

The Crimina' Justice Polley Group should recommend that the Supreme Coun
establish nlf8$ ofIMY for Spanish Interpreters and for the other most
common languages used In the coutts of the Commonwulth. Such rates
.hould be bastd on mart_ conditions In the different .,... of V/lJlln/a.

Recommendation 7.

The Crimina' Justice Polley Group should recommend to the Joint Legislative
SubcommlttH Studying the Needs of the Forelgn-Som In the CommonWNIth
and to theSupreme Courtthat foreign-language Interprete,. be paid for by the
State In certain civil cases. TlJls should be accomplished byamending
Section 1'.2·114 ofthe Code of Virginia to require the provision ofIntetp,.te,
.ervices not only In ctfmlM' cases, but also In civil cases meeting the
following ct1tetla:

• Any Indigent party or witness Is un.b/~ to spuk English;

• Serious deprivation may result from the Inability to understand the court
proceeding, such as the loa ofhousing or the lou ofparental tights.
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This report is presented by a Subcommittee c:I the Criminal Justice Policy Group(CJPG)
on Interpreters in the Courts. CJPG was aeated in 1991 by the Fairfax County Board of
Supervisors as an advisory body to review and make recommendations conceming policy
andpractice throughout the County's Criminal Justice System. CJPG's membership
consists of the heads of all the criminal justice agencies in the County. R:luding County
and State agencies and elected .offlCials. CJPG is ch8iredby Cart R. Peed. Fairfax County
Sheriff. '

Anyone who has attended a criminal trial knows that attical decisions can dependonthe
predsemeaning and understanding d words and phrases1 8nd dear observation of the
way testimony is presented - whether is it given confidently andartigJlately, or hesitantly
and ineffectually. It is vitally important to make sure that interpretation reflects accurately
both the language and the manner of testimony presented so that meaning andemphasis
are not lost. Neither length of service noreducational credits presented can guarantee
that a given individual is a highlyskilled interpreter.

Similarty, being able to speak two languages does not mean that a person is qualified to
be an interpreter- specificskills of interpretation are required. These indude;

• ability to interpret statements velbatim;
• abilny to provide continuous interpretation for I non-EngDsh speaking defendant;
• ability to interpret English questions putby counsel into another language, and to

interpret the answers to those questions into English for the court;
• ability to interpret doa.rments;
• ability to interpret slang and idiomatic usage in both languages;
• ability to understand a variety of meanings for words in both languages; and
• ability to interpret legalphrases andexplain court processes.

The concern with how, when, and where the Fairfax County Courts use interpreters, and
how interpreters are managed andreimbursed by the Courts, has grown gradually over
the last few years and has been influenced by other studies andrepOrts which did not
initially intend to focus on the interpreter issue. In response to these studies, however.
won< has been undertakenwhich hasfoaJsed directly on interpreters. As a result ri these
studies a number of changes have been andare being recommended inhow the local
Fairfax Courts manage their use of interpreter services, andhow the Supreme Court of
Virginia oversees court use of interpreters. The'influential studies tndude:

• Report on Access to theCriminal Justice System byLAnguage and Cultural
Minorities;

• The Towrl Meetings on the Fairness ct the Criminal Justice System;

• The wor1< of the State's Joint Legislative Subcommittee on theNeeds of the
Foreign Bom, Chair: Karen l. Darner. Delegate, Attington.
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A. REPORT ON ACCESS TO THE CRIMINAL JUSTICE SYSTEM BY LANGUAGE
AND CULTURAL MINORITIES

The Report on Access to the Criminal Justice System by Language and Cultural
Minorities was submitted to CJPG in March, 1993. The subcommittee assigned to
study this issue was fonned in response to concems expressed by the Hispanic
community with the way the aiminal justice system responded to certain cases
involving Hispanics. and to a request from the Honorable Richard J. Jamborsky.
Chief Judge of the Circuit Court, for a combined effortby all thecriminal justice
agencies in looking at this issue. The subcommittee considered the needs cI all
language andQJltural minortties in its reviewof the aiminal justice process. The
report and its recommendations wereaccepted andapproved byCJPG; the policy
issues expressed in the report were approved by the Fairfax County .Board of
Supervisors.

One of the areas of concern identified by this subcommittee was the need for
improVed interpreter services in the courts. The Subcommittee found that at that
time there wereno State requirements or certification for interpreters hiredby the
courts~ and no monitoring of the condud or perfonnance rI interpreters. There was
also no fee schedule for the payment of interpreters. Among therecommendations
proposed were thefollowing:

1. Recommendation for Certification of Interpreters for the Courts

The Subcommijtee recommended that the Criminal Justice Policy Group urge
the.Supreme Courtof Virginia to set up a uniform code ofpradice and ethics for
interpreters serving the courts, induding standards for certification of
interpreters and procedures for quality assurance. The subcommittee suggested
that jf the Supreme Court failed to ad on this recommendation, the Fairfax
Courtsshould establish andadopt theirown standards.

2. Recommendation for I Modified Payment System

The SubcOmmittee recommended that CJPG urge the Supreme Courtof
Virginia to consider changing the payment system for interpreters, in orderto
allowfor the hiring of interpreters as govemment or contrad employees for the
most common languages in courts, where services would ~ereby be improved
at no additional cost to the Commonwealth.

3. Recommendation for Coordination Between the Court's

The Subcommittee recommended that the Circuit and General Distrid Courts
cooperate in the development of a coordinated Office of Interpreter Services
which could maximize the utility of interpreters hired by both courts.

4. Recommendation for Interpreters In Civil C.I..

Among thepolicy issues raised by 1he subcommittee was concern that the
State's statutes which authorize payment of interpreters inaiminal cases but not
in civil cases could cause severe hardship and unfaimess for language
minorities. particularty In such areas as child abuse. child custody, and
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landlordltenant cases. It was recommended that these statutesbe changed to
authorize paymentof interpreters in civil cases.

B. TOWN MEETINGS ON THE FAIRNESS OF THE CRIMINAL JUSDCE SYSTEM

During the period from November 1992 to April 1993. CJPG sponsored a number of
Town Meetings on the Fairness of the Criminal Justice System, whOse aim was to
hear from the various minority populations cI the Countywhetheror not they
perceived the aiminal justice system to be fair. One of the issuesraised by
minorities at the Town Meetings concerned the need for improved interpreter
services in the courts.

Among the recommendations from the Town Meetings were included
recommendations for acaedltation r:I interpreters by the State, the development of
ways to hire interpreters full-time to serve the courts, and the improvement of
c:cordination betMen the courts in the provision of interpreterservices.

c. tHE JOINT LEGISLATJYE SUBCOMMITTEE STUDYING THE NEEDS OF THE
FOREIGN-BORN IN THE COMMONWEALTH

Shortty after the completion of the Access Report, members d the subcommittee
became interested in the wor1t d the General Assembly's Joint legislative
Subcommittee Studying the Needs of the Foreign-Bom in the Commonwealth (JLS).
JLSwas authorized by House JointResolution Number 97 in 1992, andcontinued by
House Joint Resolution Number 6SO in 1993. After bringing the interpreter issues to
the attention of JlS at a JlS meeting in Richmond in July 1993, members of the
subcommittee wor1<ed with CJPG and its Chair, Sheriff Car1 R. Peed, to prepare a
luncheon briefing for JLS on September 27, 1993 as part of a visit made byJLS to
Northem Virginia to lookat various needs d language minorities.

The briefing prepared for JLS induded the following issues:

1. Recommendation for Certification of Court Interprete,.

The briefing paperasked JLSto request that the Supreme Court of Virginia
begin immediately to develop a program for the certification of interpreters for
the courts, at leastfor Spanish interpreters. This program would ensure that
interpreters are competent in both Spanish andEnglish, and that they
understand courtprocesses and legal terms and the requirements for
interpreting in the courtroom. It was suggested that Virginia could model this
program on existing state programs suchas that of the state of NewJersey, and
that one or more of the Virginia corJeges and universities might serve 8S partners
with the State in trainingand certifying interpreters.

2. Recommendation for Modlfted Payment System for Court Jnterpreterw

The briefing paper recommended that the Supreme Court of Virginia be
requested to develop anatternative process for the payment of interpreters,
available to courts with.documented need for extensive interpreter services. to
hire interpreters as court or contract employees full- or part-time. or to contrad
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with interpreter finns through competitive biddingfor interpreter services.

The paper observed that the present Supreme Court system of reimbursing
interpreters for serviceson a case.by-casebasis is inefficient, costfy, and
unregulated, especially for such languages as Spanish\Yhere the need r:t the
courts for interpreter services is constant " was suggested that the Supreme
Court establish a committee to:

• Define threshotd caseloads or servicedemandsfor the adoption r:I alternate
payment methods;

• Develop a basiccontrad for services for use by the courts in acquiring
interpreter services on a competitive basis; and

• Determine which courts could hire interpreters as full-time regular
employees.

3. Improving the Availability of Volunteer Interprete,.

The briefing paper urgedthe State to authorize a position d Volunteer
Coordinator serving the courts in large urban areas of the State. Thisposition
would enable the courts to organize volunteer services \Yhich mightprovide
transtation and interpretation services in non-courtroom situations.

4. Authorization of Payment of Interpreters In Certain CIvil cases
The briefing paper also requested the General Assemblyto modify the Code of
Virginia, at § 19.2-164, to require the provision of interpreter services nOt only in
criminal cases. butalso in civil cases where:

• anyindigent party or witness is unable to speakEnglish, and

• serious deprivation may result from the inability to understand the court
proceeding, such as the loss of housing or of parental rights.

At a subsequent meeting of JLS in Richmond. the Honorable Robert L calhoun,
Senator. a member d JLS, suggested that Fairfax County should prepare a specific
proposal on thepayment issuefor consideration by the Supreme Court. The
proposal should be approved by the chiefjUdges ct Northem Virginia. anda copy
should be forwarded to JLS. The present Subcommittee on Interpreters was formed
by·eJPG to review the interpreter issues and prepare recommendations.

A-3q
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III. ISSUES CONCERNING LOCAL MANAGEMENT OF
INTERPRETERS BY THE COURTS

A. NEWQUIDEUNES FOR SPANISH INTERPRETERS

1. Applying Similar Guldelln.. I~ All the Flfrfu Courts Where Applicable

A majorfocus of the workof the Subcommittee on Interpreters involVed the
preparation rI guidelines for the payment end1V.llabillty rI Spanish interpreters
for the CiraJit Court end the Juvenile endDomestic Relation.DistrICt Coc.rt The
General District Court had adopted guidelines for Spanish interpreters in 1992
and revised them in 1994. The Subcommittee wanted to 8ppty similar guidelines
in all three Fairfax courts to the extent possible. but recognJzed the necessity for
some differences. because of some different operating procedures among the
Courts.

Spanish interpreters were the major focus of this effort because Spanish is by
far the most common language otherthan English which is required in the three
local courts. In the first six months rl1994, 85 percent cI the money billed to the
State for interpreter services in Circuit Court wasfor Spanish Interpreters.

2. General District Court Guldelln••

The Guidelines for Spanish Interpreters .'ready adopted by General District
Court included, among otherissues, thefoUowing items;

a. A maximum rate of $300perdayfor a Spanish interpreter;

b. A hatr~ay rate of $210 for the period from 8:30 I.m. through 1:00 p.m. or
9:30 p.m. through 1:30 p.m.

c. A minimum billing period of two hours perday It the rate t:I $70 per hour;

d. Billing for attomey~ient interviews or jail visitsanerhours, withprior
approval. at the rate of $70perhour; and

e. The requirement that interpreters sign inandout and submit 8 signed
Certificate of Interpretation at the conclusion c:t services each day.

Minormodifications were made to the General District Court Guidefines during
the Subcommittee discussions. A copy of these guidelines is provided in
Attachment 1.

3. Development of Guidelines for Circuit Court and Juvenll. Court

Using the General District Court guidelines 85 a model, the Subcommittee
resolved a number of issues and deveroped guidelines first for Circuit Court. 8nd
then for Juvenile Court, maintaining consistency wherever possible. A.copyrl
these guiC:eJines is provided in Attachments 2 ancI3.

a. R,t,.
The first issue resetved by the Subcommittee was that no Spanish inter­
preterswould be paid more than 5300 for theirwork in anyone given day.

'" /.1'\
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This had been the ceiling adopted by General District Court; fairness
required the three courts to apply the same ceiling. Juvenile Court adopted a
half-day maximum rate of $210, for interpreters who WC)I1(ed throughout
either the moming or aftemoon four-hour session! For lesserperiods of
time, the hourty rate of $70 was continued.

It should be noted that the federal courts allowa maximum rI $250to be
earned by an interpreter in one day. The maximum dailyrated payfor
interpreters shoulc;t be thesubject of further study to determine an amount
which is fair to the interpreters as well 85 reasonable for the courts.

b. Hours

Thewor1( day to which the S300 ceiling win be appDed was deemed to be 7.5
hours in Circuit Court and 8.0 hours in Juvenile Court. Interpreters who
work more than these hours will be paid at an hourty rate for the extended
hours. The reasons for the different hours. with no reference to specific
startand end times, areas follows: .

• The County work day. from 8:00 a.m to 4:30 p.m. with an hourfor lunch
and no official breaks. is counted as 7.5 hours. Thus. 7.5 hours is a
reasonable WC)I1( period to expect in Circuit Court.

• While court generally begins at 10 a.m. in Circuit Court, when a triaf
continues after the first dayit may begin much eanier. setting the
guidelines to reflect work between specified hours would therefore be
inappropriate.

• In Juvenile Court. there are two "four-hour sessions of courtdaily, one in
the moming and one in the aftemoon. TheCommittee did not believe it
would be appropriate to payan interpreter additional paywithin the limits
of these two sessions. Anyhours overtheseeight hours would receive
additional pay.

4. Minimum Hours Billed

Most interpreters bill the courts for 8 two-hour minimum period when their
services are required for less than two hours. Thesubcommittee believes this
practice is fair. However. the committee does notbelieve it is appropriate for an
interpreter to worka few minutes in one court. receive a twohourminimum. and
then go to work in another court for another two hour miliimum. Consequently 8
rule has been added to the guidelines allowing only one twohourminimum per
day. covering all three courts, dUring nannal working hours. rr an interpreter is
required to return to the court. Adult Detention Center. or attorney's office. during
the· evening to interpret at an attomey conference or other event. 8 second two­
hour minimum will be allowed.
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I. Submitting Billa to the Court

To track their billable hours, interpreters in the Circuitand General Distrid courts
fill out a CertiftC8te r:llnterpretation. A copy of this fonn is Included as
Attachment 4. The form shows the dateand hours; the type of hearing; the
language used; the case number, Mme. and code reference; the person
interpreted for (If other than the defendant). and vendor i'lformstion.

The Certificate t:llnterpretation must be signed by the judge or court clerk. for
interpretation in the courtroom, or by counsef or specirMtd staff, for interpretation
outside the courtroom. It must alsobe signed by the interpreter who did the
interpretation. Some interpreters who own or 8... part of vendorfmns providing
interpreter services SUbcOlitract theirwort to subordinates; while theyforrner1y
signed the forms themselves 8S payees. 111 three. courtsnow require th8t the
interpreter who .dually did the work must signthe fonn.

The guidelines afso address prompt submission rt bills. In the past. biNs were
sometimes submitted longaner • casewasheard in court. This practice made
auditing and verfication more difficutl. CiraJit Ind General District Courts now
require that the CertifICates of Interpretation be submitted withinone day r:I the
condusion at a hearing or interview. Aduaf bills maybe submittedat • later
time, 85 when a vendor farm submits bills covering a numberof certlrlC8tes.

For Juvenile Court, which does not use the Certificate for biDing ad this time,
interpreter bills must be submitted within tendays of the hearing and must
contain similar information to that on the Certifialte. Juvenile Court expects to
adopt the CertifICate of Interpretation for reporting and bl1rng for nerpreter
services in the nearfuture.

I. Availability While Working at the Court

All interpreters for the three courts must sign inand out daily and for lunch
breaks. The sign.jn log for each courtwill be maintained as • daily log to support
billing audits and provide data on the frequency d demand for interpreter
services. (A copy cI 8 sign-in log is inducted as Attachment 5.)

'"Throughout the period for which an Interpreter is billing the court, the interpreter
must be available to the court. If the interpreter finishes 8 case within 8 two-hour
period or minimum billing, the interpreter is required to rePort to the assignment
derk of the relevant courtfor furtherassignment If the interpreter is not needed
at that point, the interpreter will be released for the day.

In the past. interpreters who wol1<ed on 8 preliminary hearing in General DiStr1ct
Court would assume responsibility for the case andfollow I through 80 hearings
in Circuit Court. This meant that the General District Court did not always know
where its interpreters wereand when theywould be available. A. I result tI
Subcommittee discussion r:t this issue, It hasbeen determined that interpreters
will no longer fonow cases to CiraJit Court. Attorneys will be responsible for
notifying the aiminal docket detk in Circuit Court that an interpreter is needed,
and Circuit Court wiN hire interpreters from its own rosteron a rotating basis.
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Once hired, the interpreter will cover all the hearings in that case in Circuit Court.
Interpreters are barred from working for or charging any othercourt or dient
dUring thetimethey are logged in at one court. They must remain available to
the court where they have logged in.

7. Interpreter Fatigue

The Subcommittee leamed that some courts routinely use two interpreters for
long cases. in orderto prevent fatigue. Robert Joe Lee. Chiefct Interpreter
Services in NewJersey. stated that after one hour. even an excellent interpreter
begins to omit infonnation. Lee recommends that for consecutive (witness)
interpreting. interpreters should trade off every 45 minutes; for simuttaneous
(continuous) translating, two interpreters should be scheduled for any hearing
lasting over30 minutes. According to Patricia Michelson. the former chief court
interpreter for the federal courts in the Southem District of NewfOft(, 8 United
Nations study found that after 30-40minutes of simultaneous interpreting, an
interpreter would Jose accuracy. Interpreters in federal court switch off every 30
minutes in simultaneous translating. The guidelines adopted in Fairfaxdo not yet
address the issue of interpreter fatigue; ho\¥ever, Circuit Court is now using two
interpreters on occasion for cases expected to last for a long period of time. This
issue is being handled at this time on 8 case-by-ase basis.

8. Adoption of the Guldelln••

Before theguidelines were adopted, they were submitted to the Spanish
interpreters whoregularty worked in thecourts for review and comment. Court
administrators called the interpreters to a meeting in July. where theyexplained
the purpose of the guidelines and the details of individual requirements. After
discussion with the interpreters, one area of the guidelines was modified: the
guidelines had stated that a two-hour minimum billing periodwouldbe allowed
only for services provided in the court. The change pennitted a minimum billing
period for out-ofooCOUrt services, since interpreters reported that they often
travelled to the jail or the attorney'soffice to provide interpreter services.

Once the guidelines were adopted, the interpreters were required to signa
statement acknowledging that they hadread and understood the guidelines and
would abide by them, and alsoacknowledging that the penalty for failure to
followthe guidelines would be termination.

B. MODIFIED FORMS AND BILUNG pRACnCES

1. Using the Certificate of Interpretation II the Bill

In examining procedures. the Subcommittee discovered that it wouldcut doYm
on paperwor1<. if the Circuit Court were permitted by the Supreme Court to submit
the Certificate of Interpretation to the State as a billfor interpreter services. They
would not thenneedto submit copies of the biDs turned in to the aut by
interpreters and vendors. This request required that some infonnation be added
to the Certificate. The Supreme Court agreed to thispractice and the Certificate
was redesigned to meet the needs of boththe Court andthe administrators at
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the Supreme Court. The CertifICate is also being printed in muttiple carbon forms
so that the Court does not have to make copies d it tosubmit to the Supreme
Court.

2. Sharing and Compartng Infonnatlon Between the Courts

The courts are in the process of developing procedlftS fora periocflC mutual
review of interpreter services and billing. This wiD support the prohibition on .
billing by interpreters for more than one two-hour mininum duringthe normal .
wor1<ing day. andwin facilitate consistency of practiceamong the courts.
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A. TRIAL COURT PERFORMANCE STANDARDS

The issue of testing interpreters was flt'St raised in connection with a project to
develop Trial Court Performance Standards (TCPS). This project is being
coordinated by the National Centerfor State Courts; the Fairfax County Circuit Court
is one of thirteen trial courts nationwide servingas test sites.

1. Trial Court Perfonnance Standards Project

In the TCPS Project, a total of 22 standards fA optimalbial courtperfonnance
have been defined) covering fIVe perfonnance areas:

• access to justice:
• expedition and timeliness:
• equality, fairness, and integrity;
• independence and accountability; and
• publiC trust and confidence.

The 22 standards are supported by 75 test measures which evaluate all aspects
of a court's perfonnance. These measures give~af courts the opportunity for
self-evaluation and self-improvement. A grantprovidedby the State Justice
Institutehas enabled the Fairfax Circuit Court to wor1c with the Supreme Courtof
Virginia in conduding tests on all the measures. Infonnationabout the test
measures is being provided to the national commission Yt'hich developed the
standards, to assist in the modification and improvement of the program before
trial courts throughout the country are urged to adopt it.

2. A Standard for Interpreter Quality

Measure 1.3.3 of TCPS measures the quality of the interpreters serving a court.
To carry out a test for this measure, the local coordinator for the project
recommended administering to local interpreters the simultaneous portion of the
screening test for court interpreters usedby the Administrative OffICe of the
Courts in NewJersey.

B. NEW JERSEY SCREENING TEST FORINTERpRETERS..
1. The N~w Jersey Program for Interpreters In the Courts

New.Jersey is one of veryfew states which has anyldnd of authorized program
for the testing and supervision TJf interpreters serving the aiminal courts. The
urban area of the state which indudes Newark has a largeHispanic population,
equalling one-third of the totalpopulation. To ensure that interpreters hired are
capable of interpreting accurately, the Court screens all applicants using II

simultaneous interpreting test

It should be noted that all three kinds d interpretation - sight, simurtaneous
(continuous), and consecutive (witness) - can be involved in a trial, and inter­
preters who are expert at onekind are not necessarily alsoexpert in another.
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Persons whoscore sufficiently high on this test may retumto take the two
additional sections of the test, involving sight translation andconsea.rtive
translation, plusa sUbjective evaluation by the test administrators scoring the
person on English pronunciation andfluency, Spanishpronunciation and
fluency, and professionalism. Persons who fail these tests or score in 8 critical
range between failing andacceptable are given suggestions IS to the natunt of
the problems the tests indicate, so that they can wort on these problem areas
and try the test again at a later time.

In order to aD the NewJersey test. 8 candidate must achieve a score rA 70
percent orhigher in each of the test sections, g[ achieve a score of 70 percent
or higher in consecutive andsimuttaneous translation plus 8 score cI 60 percent
or higher in sight translation with an average for the entiretestd 70 percent or
higher.

A candidate who scores in the critical rango;s considered to be in a kind of
trainee status - that is, showing potential, but not yet perfonning at I minimum
level of proficiency. Sucha person might be pennittedto interpret on 8
probationary basis, undersupervision. This range includes candidates who do
not pass butwho:

• Score 60 percent or higherin the objective portion 85 a whole <an three
parts combined):

• Score 50percent or moreon ead1 of the three parts; am:I

• Receive an evaluation t:I "Minimally Acceptable" or better on an three
variables of the SUbjective assessment

Any other outcome of the test is considered failure. Anyone who scores 49
percent or lower on the simuttaneous portion of the test does not qualify to take
the restof the test. Anyone who passes one section can retain that passing
grade and does not haveto retake that portion of the test.

2. Seminar on the New Jersey Test

The Administrative Office of the Courts in NewJerseywill permit other
jurisdictions to use its testing instruments, but requires that court personnel who
-will be doing this a~end a day-long seminar regarding the phUosophy and
administration of the test. New Jersey doesnot charge for this service. Severaf
court personnel representing all three c:t the Fairfax courts attended this ser'!Uhar
in March, 1994. The Fairfax Circuit Court was then giv~n permission to use the
NewJersey test instruments.

c. FIRST TEST EFFORT

The"local coordinatorfor"TCPS arranged to give 11 .~ simultaneous portiond the New
Jerseytest to Fairfax interpreters. Two Spanish-la~ <f~uage experts were hired to
administer the test; theywere paid using TCPS grant funds. The eleven interpreters
who regurarty wor1< in oneof the three Fairfax courts were contacted; they were told
the test was required, but no sanctions were established for those who fsUed to take
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it. On the dayof the test, one interpreter was out of the country; one the courthad
been unable to contact concerning the final details; and eight othersfailed to show
up. Only one interpreter took the test. In the remaining time, the experts met¥lith the
jUdges and court staff.

D. SECOND TEST EFFORT

After considering thisfirst tes~ experience, the Chief Judges d aD three courts
agreed to schedule another test, this timeusingall three partsd the NewJersey
test. They further stated that any interpreter \\'ho wanted to work in the Fairfax courts
would be required to take this test, induding those who work 85 subcontradors filling
in when one rI the regular interpreters is unavailable. A waiverwa. offered only to
Interpreters with proof of certification a. Interprete,. for the federal courts.

Two days of testing werescheduled in late september. Administration cI the test to
one person required about 40 minutes, with additional time for review and scoring.
Twelve interpreters were scheduled to take the test; three cancelecl at the last
~~a . .

Nostandards hadbeen adopted by the Fairfax courts as to what a passing grade on
the testwoukJ be for Fail1ax interpreters; however. each of the interpreters tested
was mailed a copy cI theirown results with an explanation of howNewJersey
grades the! test. By the NewJersey standards, not all of the Fairfax interpreters
would have been in the passing range.

Won< is still ongoing in the Fairfax Courts concerning the adoption d local policies
which would require testing andtraining of the Spanish interpreters serving the
courts. The screening tests taken by the Spanish interpreters arepresently
undergoing a more detailed computer analysis by the Administrative OffICe r:I the
courts in NewJersey, which is providing thisassistance at no cost to Fairfax County.
The analysis will enable staff to give information to the interpreters who did not
achieve a score considered passing by NewJersey standards 85 to the specific
areas in which they need improvement
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v. ISSUES AND RECOMMENDATIONS CONCERNING SUPERVISION
OF INTERPRETER SERVICES IN THE COURTS BY THE SUPREME

COURT OFVIRGINIA

Sedion 19.2-164 r1 the Code cI Virginia states thatforeign language interpreters In
criminal cases shall be paid by the State and that such fees shaI notbe assessed 8S part
of the court costs. The Subcommittee believes that the findings d its research In Feirfax
County, both in the payment f1'interpreters and i1 the testing i"I i1terpreters. indic8te that
the Supreme Court should take a strongeroversight role in the provision cI nerpreters in
the courts, to ensure that interpreters are competent end that they are paidIt a fair and
reasonable rate.

The National Center for State Courts has been conducting a study rI the issue r:I
interpreters in the courts (not yet released) and is reported to be considering development
of a program of testing and certifteation wtUch would be available to states or localities.

The Subcommittee therefore makes the following recommendations:

A. CERDFICADON OF SPANISH INTERPRETERS

Recommendation 1.

The Crimln.1 Justice Policy Group should l8Commend "'at til. Sup,.",.
Court of Virginia adopt a program for the testing and certJflcdon of
Spanish interpreters In the couns. Ifdeemed appropriate, the Supreme
Court could ./so address testing ofIntetpreters In other languages
commonly used In the coutts. .

The Supreme Court could consider adopting the program usedby the
Administrative Office of the Courts for the State of NewJersey or one like it. In
this program, persons interested in serving as interpreters in the courts are
tested. and if they fail to meet the standards established for the courts, are
recommended to various private programs cI training to address the areas f1
inadequate performance identified by the test The New Jersey test has been
successfully used in Fairfax County and could be replicated by the Supreme
Court. 'Nhile a program of testingand certification based on the NewJersey
model would have some administrative costs, it would involve no development
costs, since NewJerseyis willing to share the tests with jurisdictions who are
willir)g to attend its free training seminar.
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Recommendation z.
Pending action by the Supreme Court, the Criminal Justice Policy Gtoup
should recommend that the three chiefjudges of the courts In Fairfax
County aaJthorlze the development of. system for the testing and
corOfictltion of S;Mnish InterprettJrs to SetVCt in the F.Jrfu courts.
The test scores cI interpreters in the Fairfax courts suggest that it is appropriate
8nd timely for the cou~s to take steps to set standards defining what is an
scceptable level d profidency andwhat requirements will be placed on those
who do not achieve that level. The Subcommittee believes that it would be
reasonable to charge a testing fee to cover the cost of language specialists who
condud the tests. The Subcommittee could be charged with thedevelopment of
a proposal on testing and certification for consideration by the eta- Judges.

Recommendation 3.

The Criminal Justice Policy Group should recommend that the Supreme
Court of Virgini. establish. code ofpractice and ethics for Interpreters
serving the courts of the Commonwealth.

There are certain accepted professional practices for court interpreters. These
indude such things as the following:

• Interpretation must be verbatim, rather than a summary c:I what was said;

• Interpreters must not add to or embellish what has beensaid;

• fnterpreters must be impartial and unbiased, and refrain from conduct which
would give the appearance of bias;

• Interpreters must proted the confidentiality of privileged and confidential
infonnation;

• Interpreters must not give legal advice or express personal opinions while
serving as interpreters.

The National Center for State Courts hasdeveloped a Model Code rl
Professional Responsibilities for Interpreters in the JUdiciary, which includes the
above responsibilities and others: this model code could be adopted by the
Supreme Court or modified as appropriate. (A copy of the Model Code is
induded as Attachment 6.)

Recommendation ".

Pending action by the Supreme Court, the Criminal Justic. Policy Group
:thou/a recommend that the chiefjud9es of the three couns In F.lrlBx
authorize the development and presentation of. training seminar on
accepted practices .00professiona'ethics for interpreters who wort In
the courts.
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The Subcommittee on Interpreters COUld be charged with the development of
this training seminar. It is possible that such 8 seminar could be developed
joinUy with the other Northem Virginia jurisdictions. If such a training program is
developed, all interpreters working in the Fairfax Courts should be requested to

·attendthe seminar, to ensure that they are aware 01 and understand the
accepted professional practices. for interpreters, and that they adhere to these
practices.

8. ESTABLISHMENT OF ALTERNATE MEANS OF HIRING AND PAY RATES FOR
INTERPRETERS, WITH NORTHERN YlRGININURBAN ADJUSTMENT
.'

In jurisdictions where the demandfor Spanish interpreters is consistent 8I1d daily,
the State may discoverthat it can cut its costs by hiring the interpreters .5 staff
rather than paying them as independent contradors. Provision would be needed for
a reasonable paydifferential in high-cost jurisdictions. In the General District Court rI
Fairfax County, a minimum of two Spanish interpreters is requiredevery day; often·
three are needed. Out4..court and after-hours wort< could still be provided on an
hour1y basis. If the interpreters were hired 8S court staff, there would be additional
costs from paying for benefits, but reduced costs in hourtywages and the
preparation and administration of daily billing processes.

If the interpreters were full time employees of the court, they would be available for
translation of documents, preparation c:I materials for public infonnation, end other·
kinds of translation services, such as assisting the Clerk's amce, when not needed
in the cOurtroom. In addition, they could be supervised and paid as regular
employees of the court, without havingto submit dailyCertirscates for
reimbursement, and without the Court'shaving to review, copy, fde, and transmit
these Certificates to the Supreme Court for further review, copying, and fding. J1..iI
the eXPedalion of the Subcommittee that with three full-time Spanish interpreters
most of the Spanish interpreter services needed durjog the regularweds day in both
General Ojstdd and Circuit Court could be met With no need to hire hourly
interpreters except for the nr.t'(8sional lengthy Circuit Court Case This is the way
interpreter services are handled in the NewJersey courts.

Furthennore, both the General Distrid andJuvenile Courtscould be sure 8n
interpreter would be available when 8 case needed interpreterservices and had
given no priornotice of the need - a frequent occurrence in these two courts, and a
particular problem in Juvenile Court, where at flt'St hearings and intake hearings;
there has been no priorwarning C'I an interpreter need. Instead d resdleduling the
case to a time when an interpreter would be available, at great cost to both the
partiesand the court, the case could go forward as scheduled.

The Supreme Court should detennine the number of daytime hours fA Spani5h
interpreterservees acaued by a court that would trigger authority to hire an
interpreteras a fu1l time court staff member. As wmoe shown below, It appears that
once 8 court is paying for regular daytime services cA a Spanish interpreter for 5 to 6
hours 8 day, it could get moreservices for lessmoney by hiring the interpreter fuR
time. If services are needed simultaneously in several courtrooms, several
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interpreters hired as hatt-time court employees would still provide more hoursof
service at less cost than the present method of payment.

$159.60
39.90----

Recommendation 5.

lbe Criminal Justice Policy Group should recommend th6t the Supreme
Court support the hiring of interpreters •• court employees for the most
common languages In courts where this .pproach Is justJlfed by current
c.se/oad and would c.use no .dditional costs to the Commonwealth.

a. Interpreters.1 Employ... In General District Court

At the present time, the General District Court in Fairfax is likelyto use the
following Spanish interpreter resources on a dailybasis:

1 Interpreter for 7 hours $300.
1 Interpreters for 4 hours 0

$210 for hatf-day 5210.
1 Interpreter for 2 hours C 570 per hour $140.

Total perdayfor 13 hoursof work: $650

Not.: Ifthese interpreters werepaid at the rate allowed by the Supreme
Court of 570 or moreper hour, instead of being limited byFairfaxCounty
under local guidelines, the total daily cost would come to $91 O.

There are additional costsfor interpreters in other languages and interpreter
services needed outside of nonnal wor1Ong hours. It is anticipated that these
interpreters will continue to be paid at an hour1y rate andwill cost the same
amount as at present.

For Spanish interpreters, as a reasonable alternative, three interpreters
could be hired asfull time employees of the Court, available for 8 hours of
worK perday. One d these should be hired as a Senior Interpreter, 8t
approximately the same level as Fairfax County's Management Analyst III.
or an 5-26 dassification, at $19.95 perhour.

Twenty-five percent should be added for benefits. Twoadditional
interpreters should be hired at the Management Analyst II 'evel, or an 5-23
classification, at $17.30 perhour plus benefits.

1 Senior Interpreter, S 26
8 hours at $19.95
Benefitsat 25 %

2 Interpreters II, 5-23
2 x 8 hOUrs at $17.30 = 276.80
Benefits at 25 % = 69.20

1-0ay Total, 24holcrs of work = $545.50

Even if an three interpreters were paid 8 salary of $20 perhour. the total
dailycost for 24 hours of work, with theaddition of benefits estimated at 25
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percent. would be about $600, or less than the amount now being paidfor
13hoursof wor1(. (Twenty-four hours~ work 8t the allowable nlte of $70
perhour, paid by the Supreme Court. would be $1,680.) At the end cI 13
years, If all interpreters stayed in theirpositions 8nd received normal step
increases, the total cost perday for 24 holn rA Work would be S806.10

b. Interpret.,. I. Employ_ InJuvenile Court

Jwenile Court now schedules criminal cases every weekday morning from
9:00 until 11:00 a.m. in three courtrooms, endfrom 9:00 I.m. to 12:00or
12:30in two courtrooms, plusa judgein chambers. At this time. when the
courtdiscovers that an interpreter is needed, an interpreter is called~ the
case is continued and rescheduled to• timewhen the interpreter can be
present. Sincejuvenile cases orten Involve children Ind famles in aisis.
this delay can be painful and damaging. Oftenwithout an interpreter
present, staff cannotevendetennine what witnesses tocallor what other
resources will be needed, 10 that fln8l adjudication eI • case is even more
delayed.

The courtestimates that it regutarty needstwo Interpreters each day
between the hours of 9:00 and 12:00 a.m. tocover routine needs for
Spanish interpreters. At the allowed cost cI $210 for onehal day'. work.
routine needs for Spanish interpreters cost the court 1420per day. If these
interpreters were hired ascourt employees, the costs are estimated as
follows:

1 Senior Interpreter
.. hoursC $19.95 per hour = $78.80

1 Interpreter II
.. hours0 $17.30 perhour = 69.20

Total. 2 Interpreters = $149.00
Benefits, C 2S CM. = $37.25
Daily total = $186.25

occasional costs for cases lasting .U day. and rvquiring the hiring d
interpreters at the present dailymaximum ct$300, or interpreters in other
languages at hourty rates, would continue.

Recommendation ••

The Crimina' Justice Polley Group ahould recommend "'at the Sup,.",e
Court establish I1Ites of/MY for Spanish Interpretets and tor the ot/J.,.
most common languages used In thecourts of",. Commonwealth. Such
tates should be based on mattet conditions In th. dIf/erent .,... of
VlIfI,nl••

The Supreme Court should undertake a studyto determine fair andeqUitable
rates rI payfor interpreters in the most commonly used languages. The
SupremeCourt should incorporate intotheirsystem guidennes for daily
minimums andceilings.
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c. PROVIplNG INTERpRETERS IN COOL CASES

Recommendation 7.

The Criminal Justice Policy Group should l8Commend fO the Joint L-s//slatlve
SUbcommittee Studying the Needs of the Fot81gn-80m In the CommonW81Ith
and to the Supreme Coun that foreign-language Interpt8ters be /MId lorby the
State In ce"'/n civil cases. This should be accomplished by .mendlng
Section 1'.2·114 of the Code ofVllfl1n/a to fflqul18 the provision oflntetpl'8t8f
••tvlces not only In criminal casu, but also In civil cas..meeting tIt.
following criteria:

• Any wftness or Indigent JMI"ty Is unable to .puk English;

• Serious deprivation may fUult from the Inability to understand "'e
court proceeding, such .s the loa ofhousing or til. loss ofpaten",'
rights.

A volunteer task force organized by the BarAssodation endsupported by 8
grantfrom the American BarAssociation has been providing interpreter services
to the Juvenile Court in Fairfax, because of the highdemand for interpreter
services there. Thesevolunteer interpreters are not pennitted to provide
interpreter services in the courtrooms, however. They help people find their
courtrOoms, or interpret for lawyers intervi8\f/ing their diems in the halls. The
significant helpprovided bythis volunteer corpsonly undertines the greatneed
for interpreter services in the courtroom in many civilcases, where interpreters '
are not proVided underState law. In family cases such8S custody disputes,
termination of parental rights, andother matters which are~l issues, persons
who do not speak English and cannot afford to hirean interpreter maysuffer
seriousnarm anddeprivation c:t lights because theydo not understand the
proceedings. A similar kind of need is experienced in the General District Court
in Landlord-Tenant cases.

At the present time, parties to these casesmustoften bring 8 relative or
neighborto translate for them in civil hearings. This practice can present 8
number of problems. When the issue is a family dispute or problem, the privacy
rights of a non-English speaking person may be contravened byhaving to bring
in a neighbor or family member - sometimes even a child - to help the person
present arguments andunderstand the proceedings. In addition, these
~o1unteers often do not understand the role of tt}tt interpreter and respond in
unprofessional ways. They have been known to report what they think 8 witness
should have said. rather than what was adually said, endeven more frequenUy,
to be themselves notreaDy competent to handle the two languages.

The Subc:Ommmee belleve5 that thtJ d8nlal or Interpreter resoun::es In tnese eMl
cases places a demand for even greater resources on other judiciar and social
agencies, which mustdealwith persons evidecffrom their homes, orfamDies In
tunnoil because famify issues have been inadequately resolved by the court. It is
the experience of the Juvenile Court that such cases often are notsatisfadortly
resolved, andconsequently come back to the court &gain and again.
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The Model Court Interpreter Act whiCh is proposed by the National Centerfor
State Courts does not distinguish between civil and criminal proceedings in sta..
ting that an interpreter -shall be appointed .... to secure the rights d non-Eng­
lish speaking persons or for the administration of justice- in ·arr state legal and
administrative proceedings~· Thecommentary on costs d interpreter services
goes on to saythat~ court should bear the burden C'I the costs associated
with providing an interpreter, as a cost of the court proceeding.· However, "This
approach does notforeclose subsequent assessments of costsfor interpreter
services to parties when that is appropriate. according to the same standards or
nJles that are applied to court costs in other litigation." (See Attachment 7 for 8
copy of this section of the proposed ModelCourt Interpreter Act.)

a. HIring Interpret,rs'" CIYIl CI'" " Court Employees

The Subcommittee believes that in General District Court, the costs of
Spanish interpreters in eivil casescould be handled within the allotted time
of the three interpreters recommended 8S full-time employees of the court,
since landlord-tenant cases are handled only on Friday momings. An
occasional interpreter would be needed in another language, per1laps twice
per month, at an estimated annual cost or $3.360 (24X $140, the standard
2-hour minimum charge).

In Juvenile Court. it would probably require about two addttional half..ume
Spanish interpreter positions to handle most of the court·s Spanish
interpreter needs in civil cases. An occasional interpreter would be needed
in other languages for four hours, at 5280. Thusthe estimated annual costs
for Juvenile Court would be:

1 Interpreter C 8-25 6evel
hatf-time - 520.144.47-

1 Interpreter G $-23 level
harr-time - 17.996.05-

Benefits for both C 25 % - 9.685.13-
Total = $48,425.65

Additional costs are estimated at:

Occasional long ease, 21month.
C S300 per day :: 720CtOO.

Other languages. ~month
C 570Jh0ur! .4 hours = 13,440.00

Total annual~ • $19,085.8S..

for the two courts together, the total :\nual cost of interprete,.. In
civil cases Is therefore estimated It &"o)lIt $12.425.85, 'the courts were
permitted to hire Spanish interpreters 8S court employees.
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b. Hiring Interpreters In Clyll C,.t••t Pm"nt Houdy Rate

tf the courts are required to hire interpreters on an hour1y basis. the cost of
adding interpreters for dvil cases is estimated as follows:

General Dlstrtct Court:

1 Spanish Interpreter, 1/2day perweek.
50 weeks per yeart.C
$210 per 1/2 day = $10,500.00

2 Other Interpreters per month,
C $140 = 3,360.00

Juvenile Court

2 Spanish Interpreters perday,
11:00 8.m. to 4:30 p.m.
o S3OO, for 240 days = $144,000.00

Occasional tong ease, 21month,
C $300 perday = 7,200.00

4 Other Interpreters permonth
C $70IhoUf, for 4 hours = 13,440.00

Tota. Innual cost,
for both courts • $178,500.00

Ctearty, the addition of interpreter services in eMlcases is 8 much more
reasonable proposal if interpreters can be hired as court employees rather than
as hourty contrad employees
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Proposed Language for Additional
Section of the Code of Virginia

relating to the Provision of
Interpreters for Non-English

Speaking Persons in Civil Cases
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Proposed Language for Additional Section of the Code of Virginia relating
to the Provision of Interpreten for Non-English Speaking Penons in Civil Cases

In anycivil case in which a non-English speaking personis a party or witness, an
interpreter for the non-English speaking person maybe appointed bythe court. A qualified
English-speaking person fluent in the language ofthe non-English-speaking person sha1I be
appointed bythejudgeof the court in which the caseis to be heard unless the non-English­
speaking person shalJ obtain a qualified interpreter ofhisown choosing whoisapproved bythe
court asbeing competent. In either event the compensation of suchinterpreter shall be fixed by
the court and shall be paid from the general fund ofthe state treasury as pan of the expense of
trial. The amount allowed by the court to the interpreter may, in the discretion of the court, be
assessed against either partyas a pan ofthe cost of the case and, ifcollected, the sameshall be
paid to the Commonwealth. Whenever a person communicates through an interpreter to any
person under such circumstances that the communications would be privileged, and suchpersons
could not be compelled to testify as to the communications, this privilege shall also apply to the
interpreter. The provisions of this section shall apply in both circuit and district courts.
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