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Preface

The federal Coastal Zone Management Act requires that certain pollution
prevention management measures are to be implemented by 1999 in states with
approved coastal zone programs. These management measures specifically address
nonpoint pollution, or pollution such as fertilizers, pesticides, sediments, or taxies that
may move over or through the ground.

Nationally, EPA estimates that compliance with the measures may cost be
tween $390 and $591 million annually. Concerns about the potential cost impacts led to
General Assembly passage of Senate Joint Resolution 43 in 1994, requiring a JLARC
review of the potential impacts of the measures in Virginia.

This review found that excluding the potential cost impact of one particular
measure - retrofitting existing onsite disposal systems (OSDS, or septic tanks) 
Virginia's estimated cost for its existing coastal zone is within the range of average costs
per participating coastal state, based on EPA's national estimates. This estimated
Virginia cost is $18.1 million.

However, the geographic zone within which the measures are applied, and the
interpretation that is given to the OSDS measure, could have major impacts on
Virginia's costs. Ifthe management measures are also applied within the boundaries of
the federal agency basic recommendation or extended to the full area which Virginia has
been asked to consider, then the bestestimate ofcosts increases to $25.5 and $42.1 million
respectively. Further, if the OSDS measure is interpreted or implemented in a
stringent manner, then potential costs for this measure could increase Virginia's
costs to $155.9 million in the existing zone, $189.0 million in the basic recommenda
tion zone, and $232.4 million for the full area which Virginia has been asked to consider.

Whether Virginia or other coastal states will actually incur substantial
costs is dependent on a number of future events. Both the Coastal Zone Management
Act and the Clean Water Act are scheduled for reauthorization during 1995. Virginia
has not yet received feedback from federal agencies as to how those agencies
interpret the requirements relative to Virginia's situation. Further, Virginia has a
number of options, including not fully addressing the Act and accepting the limited
federal funding penalties that may result.

On behalf of JLARC staff, I would like to express our appreciation for the
cooperation and assistance provided by the Department of Conservation and Recre
ation, the Department of Environmental Quality, the Chesapeake Bay Local Assis
tance Department, the Department of Agriculture, the Department of Health, the
Department of Forestry, and the Shenandoah Valley Soil and Water Conservation
District.

~~
Philip A. Leone
Director

February 22, 1995



JLARC Report Summary

The Coastal Zone Management Act, a
federal act originally adopted in 1972, is
intended to promote a national interest in the
effective management of coastal zones and
waters. A 1990 reauthorization of the Act
required that certain nonpointpollution man
agement measures must be implemented
in states with approved coastal zone pro
grams. Nonpoint pollution has been de
scribed by the United States Environmental
Protection Agency (EPA) as the pollution of
waters "caused by rainfall or snowmelt mov-

ing overand through the ground." Examples
of nonpoint pollution include fertilizers, pes
ticides, sediments, or toxics that are set in
motion by precipitation.

Senate Joint Resolution 43 of the 1994
Session requires a JLARC study of the po
tential cost impacts of the nonpoint pollution
management measures. Key findings of
this report follow.

• Aside from one particular manage
ment measure - the retrofitting of
existing onsite disposal systems
(080S, or septic tanks) - Virginia's
estimated cost in its existing coastal
zone is about $18.1 million, or within
a range suggested by EPA national
cost estimates.

• Two factors, the geographic zone
within which the measures are ap
plied, and the interpretation given to
the esos measure, could have a
major impact on the magnitude of
Virginia's cost.

• Several factors form a context for
Virginia's response to the manage
ment measures, including the fact
that funding at risk from nonimple
mentation is limited and Virginia has
an existing nonpointpollution effort to
pursue similar ends using means more
in its control.

Virginia's Potential Cost in the
Current Coastal Zone, Excluding
Existing asos

JLARC staff's estimate of the basic cost
of the managementmeasures in the existing
coastal zone is $18.1 million annually. This
is within the range of the mean approximate
cost per participating coastal state of be-



tween $16.2 and $24.6 million, calculated
based on EPA's national cost estimates.

The largest portion of these costs are
urban costs, estimated to be $10.1 million
annually. These costs are incurred for man
agement measures such as urban runoff,
erosion and sediment control, new OSOS
costs, and roads, highways, and bridges. In
addition, about $4.7 million in annual agri
culture costs are estimated. "Other" costs.
for forestry, hydromodification (dams,
channelization, streambank and shoreline
stabilization projects), and marinas are esti
mated at $3.3 million annually.

Costs of an Expanded Coastal
Zone and the OSDS Measure

If the coastal zone is expanded to in
clude either of the boundaries Virginia has
been asked by the National Oceanic and
Atmospheric Administration (NOAA) to con
sider, then the costs for the management
measures would be significantly greater.
Specifically, it is estimated that excluding
existing OSDS, NOAA's basic recommen
dation would increase costs by about 40
percent, while implementation within the full
zone Virginia has been asked to consider
would increase costs by about 130 percent
compared to the costs of the current zone.

Potentially, the single greatest factor
affecting the magnitude of Virginia's costs,
however, is the application of the existing
OSDS measure. OSDS is the treatment of
wastewater through the use of conventional
septic tanks and soil absorption or drainage
fields. The measure for existing OSDS
requires an enforceable approach to obtain
proper operation and maintenance of these
systems. The measure could have a unique
impact in Virginia. EPA's economic
achievability analysis for the existing OSDS
measure categorizes distances of less than
two feet from the septic tank to the ground
water table as an "insufficient" separation

II

distance. Virginia's state regulations permit
separation distances of as little as two inches
from the septic tank trench bottom to the
groundwater table.

Based on a cost approach similar to
EPA's economic achievability analysis, it
appears that Virginia's existing OSOS cost
in both the current and proposed zones
could be about $190 million. The reason
that the cost could be so substantial is the
large number of households potentially af
fected.

State Response to the Management
Measures

To this point, the State has not ruled out
the implementation of the management
measures, but nor has a definitive commit
ment been made to implement them. The
executive branch's position is that if the
measures are implemented, they will be
implemented in the existing coastal zone,
and not in the NOAA/EPA proposed zones.

TheStatehasbeen addressingnonpoint
pollution through its tributary strategy ap
proach to reducing pollution to the Chesa
peake Bay. This approach has enabled a
mix of voluntary and enforceable meaures,
and enables the State to pursue its most
effective options to achieve water quality
improvements. TheState'scurrentapproach
to the set of federal management measures
appears appropriate: to consider the man
agement measures for the existing zone,
while exploring the details for what is ex
pected in that zone before making a final
decision. The State needs to clearly under
stand what the federal expectations are with
regard to the implementation of potentially
high-costmanagementmeasures. The State
may also need to consider whether its agen
cies have the regulatory authority to make
boundary distinctions in applying and ensur
ing the implementation of the measures.
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Chapter I: Introduction

Nonpoint pollution has been described by the United States Environmental
Protection Agency (EPA) as the pollution of waters "caused by rainfall or snowmelt
moving over and through the ground." Examples ofnonpoint pollution include fertilizers,
pesticides, sediments, or taxies that are set in motion by precipitation. Nonpoint
pollution can be contrasted with point source pollution, or pollution that is discharged
from specific "conveyances", such as pipes. Whereas the discharge of point source
pollution is subject to federal and state permit requirements, nonpoint source pollution
is not.

States have developed nonpoint source management programs under Section
319 of the Federal Water Pollution Control Act. This section requires states to develop
assessment reports that indicate the extent of their nonpoint pollution problem, as well
as management plans to identify their nonpoint pollution controls. However, this section
has not specified the nonpoint pollution measures that must be used, nor has it required
that the measures be enforeceable as opposed to voluntary.

As part ofa 1990 reauthorization of the federal Coastal Zone Management Act,
new requirements for the management of nonpoint pollution were placed upon states
participating in the coastal zone program. Section 6217 of Public Law (P.L.) 101-508
required participating states to develop a "Coastal Nonpoint Pollution Control Program"
that "shall serve as an update and expansion of the State nonpoint source management
program developed under section 319 of the Federal Water Pollution Control Act."
Section 306 of the Coastal Zone Management Act was amended to require that state
coastal zone management programs must contain:

enforceable policies and mechanisms to implement the applicable
requirements of the Coastal Nonpoint Pollution Control Program of
the State required by section 6217 of the Coastal Zone Act Reauthori
zation Amendments of 1990.

Pursuant to the Act, and through a workgroup process which inc!uded represen
tation by a number of State and federal agencies, EPA developed nonpoint pollution
management measures that are to be implemented by the states. Fifty-six management
measures were developed, includingseven agricultural measures, ten forestry measures,
fifteen urban area measures, fifteen marinas measures, six hydromodification measures,
and three wetlands measures.

The Act also directed the federal agency which administers the coastal zone
management program, the National Oceanic and Atmospheric Administration (NOAA),
to recommend to states the boundaries within which the nonpoint management mea
sures must be implemented. For Virginia, NOAA's "basic" boundary recommendation
includes all ofVirginia's existing coastal zone area, three additional localities in full, and
portions of an additional twelve localities. Also, NOAAhas asked Virginia to examine a
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"look-beyond" area, which is generally the Shenandoah Valley, for potential inclusion as
a section 6217 management area due to data suggesting nonpoint pollution problems.

Concerns have been expressed at the national level and in Virginia about the
costs and impacts of the nonpoint management measures and the proposed boundaries
in which they apply. Using the work of several research consultant firms, EPA has
estimated the national costs for compliance with the management measures as approxi
mately $390 to $591 million annually. The national costs are based on general conditions
across states and the use of some simplifying assumptions. Because of variations
between states, the size of the range in the estimates may not reflect the actual degree
of uncertainty associated with the management measures.

In Virginia, Senate Joint Resolution 43 of the 1994 Session required a JLARC
staff assessment of the costs (see Appendix A). JLARC staff estimated costs using a
similar cost approach as used at the national level, but with adjustments for Virginia's
situation. Based on this approach, JLARC staffestimated the costs for the management
measures in the existing coastal zone plus the land area covered by NOAA's basic
recommendation and the look-beyond area. Excluding costs for existing onsite disposal
system (the retrofitting of conventional septic tank) costs but including selected admin
istrative costs, these costs may range from $18.0 to $68.1 million annually, with a best
single estimate of $42.1 million.

Further, a major finding of the study is that if the Section 6217 management
measure for existing onsite disposal systems is interpreted and implemented aggres
sively, then Virginia could potentially face very large costs for this measure. Study
results indicate that the costs in Virginia for this measure alone could range from $160
to $633 million, with a best estimate of$190 million. A major reason for the magnitude
of this potential cost is the large number ofhouseholds that could potentially be affected.

COASTAL ZONE MANAGEMENT AND VIRGINIA'S PARTICIPATION

The Coastal Zone ManagementAct, a federal act originally adopted in 1972, was
intended to promote a national interest in the effective management ofcoastal zones and
waters. The 1972 act indicated that at that time, "state and local institutional
arrangements for planning and regulating land and water uses in such areas are
inadequate." Management purposes of the Act have included: natural resource protec
tion, hazards, major facility sitings, public access for recreation, the redevelopment of
urban waterfronts and ports, decisionmaking simplification and coordination, public
participation, and marine resource conservation.

In order to receive federal coastal zone management funding, a state or territory
must have an approved coastal zone management program. NOAAis responsible for the
decision as to whether a state receives approval. Sixteen criteria for program approval
are now identified in Section 306 of the Act, including the inclusion of the requirement
for enforceable policies and mechanisms to meet Section 6217. Currently, 24 of the 50
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stateshave approved coastal zone management programs (see Figure 1). In addition, five
territories, American Samoa, Guam, Northern Mariana Islands, Puerto Rico, and the
Virgin Islands have approved programs. There are also five "coastal" states which are
currently developing programs: Georgia, Illinois, Indiana, Minnesota, Ohio, and Texas.
Illinois is the only nonparticipating coastal state.

r---------------- Figure 1--------------.--,

State Participation in Coastal Zone Management

•• w-.
~

III States with Approved Programs

Alabama
Alaska
California
Connecticut
Delaware
Florida

Hawaii
Louisiana
Maine
Maryland
Massachusetts
Michigan

Mississippi
New Hampshire
New Jersey
New York
North Carolina
Oregon

Pennsylvania
Rhode Island
South Carolina
Virginia
Washington
Wisconsin

Note: Five U.S. territories not shown OD the map also have approved coastal zone management programs.

Source: JLARC staff graphic based on NOAAlEPA listing of states with approved programs.

Virginia has had a federally-approved program since 1986. The program was
established and has functioned through a network of existing agencies and regulatory
functions mostly within the Natural Resources Secretariat. Seven existing regulatory
progams compose the core of the program:

1. fisheries management,
2. subaqueous lands management,
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3. wetlands management,
4. dunes management,
5. nonpoint source pollution control,
6. point source control, and
7. shoreline sanitation.

Chapter I: Introduction

Thus, nonpoint source pollution control is only one of the seven functions that
are part of the coastal zone management umbrella. The lead agency for the State's
nonpoint source pollution control effort and for developing the Section 6217 program is
the Department of Conservation and Recreation (DCR). Other State agencies that are
part of the coastal zone program's network approach include the Department ofEnviron
mental Quality (DEQ), which is the lead agency for Virginia's coastal program and has
a role in point source pollution control, including air and water; the Virginia Marine
Resources Commission CVMRC), which has a role in fisheries management, subaqueous
lands management, wetlands management, and dunes management; Game and Inland
Fisheries (G&IF), which has a role in fisheries management; and the one agency outside
ofthe Natural Resources Secretariat, the Department of Health (DOH), which has a role
in shoreline sanitation. The State's Chesapeake Bay Preservation Act has not been
included in the program, so the Chesapeake Bay Local Assistance Department (CBLAD)
has not been part of the network. However, DEQ and CBLAD have been working with
NOAA to include the Chesapeake Bay Preservation Act as part of the program as well.

Federal funding for coastal zone management is provided by NOAA. Funding
in federal FY 1993 and FY 1994 totalled $2,323,000 and $2,292,000, respectively. Ofthe
FY 1994 amount, approximately 67 percent will fund State projects, 25 percent will fund
local competitive projects, and 8 percent will fund regional planning district commission
(PDC) support projects. A few examples of the types of projects funded through recent
grants from the program include:

• an interagency study of shellfish waters for long-term water quality,
• an educational program to encourage proper boater sewage disposal,
• mapping of submerged aquatic vegetation, and
• local grants for wetlands management.

DEQ staffindicate that the federal funding is important in leveraging the commitment
of local and State funds and funding from private sources to address coastal issues.

SECTION 6217 REQUIREMENTS

While not directly amending the Coastal Zone Management Act, Section 6217
of P.L. 101-508 is part of the 1990 reauthorization of the Act. It contains two major
requirements regarding the approval of coastal zone programs: (1) the development of
a Coastal Nonpoint Pollution Control Program that provides for the development and
implementation of management measures to protect coastal waters, and (2) an evalua
tion of coastal zone boundaries. States have until July 1995 to develop and submit a
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program for approval by NOAA and EPA, and full implementation of the management
measures is required by 1999.

Nonpoint Pollution Control Program and Implementation of
Management Measures

As part of the 1990 reauthorization of the Act, Congress made a set offindings,
which included:

• the condition of coastal waters is significantly declining;

• almost half of the population lives in coastal areas, and commercial and
recreational fishery activities support a $12,000,000,000 industry;

• "nonpoint source pollution is increasingly recognized as a significant factor in
coastal water degradation"; and

• "State management programs ... must playa larger role, particularly in
improving coastal zone water quality."

Section 6217 contains requirements that could increase the role ofthe coastal zone states
in managing nonpoint pollution.

Under Section 6217, states have a limited time frame within which to submit
a nonpoint pollution control program for federal approval. This program must be
adequate to ensure the development and implementation of management measures,
defined in Section 6217 as:

economically achievable measures for the control of the addition of
pollutants from existing and new categories and classes of nonpoint
sources of pollution, which reflect the greatest degree of pollutant
reduction achievable through the application of the best available
nonpoint pollution control practices, technologies, processes, siting
criteria, operating methods, or other alternatives.

There is a body of literature on the subject of nonpoint pollution best manage
ment practices (BMPs). BMPs are fairly specific methods ofusing land that are supposed
to reduce or minimize the extent of nonpoint pollution. For example, under certain
conditions, it has been found that conventional methods offarm tilling can be replaced
by conservation tillage (leaving a substantial proportion of the soil surface covered by
residue after planting, to reduce erosion) to achieve the farm operator's objective while
reducing nonpoint pollution. There are probably several hundred specific BMPs that
have been defined in the literature.

Pursuant to Section 6217, the EPA has defined 56 management measures,
which in essence draw together many BMPs. In many cases, it is possible for a land user
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to meet a management measure through the use ofone (or more) ofmany potential BMPs.
For example, an EPA document lists 21 types ofBMPs that could be applied to meet one
agricultural management measure, the erosion management measure. EPA staffhave
described the management measures as "integrated systems of practices rather than
discrete best management practices."

In sum, the EPA management measures can be viewed as broad standards to
be implemented by land users whose practices may contribute to nonpoint pollution. The
measures indicate what must or must not be done. They are broad in that there are
frequently a number of different practices which either constitute or may satisfy the
measure. Most are not quantified in terms of the extent or scope of the action required.

Section 6217 and its management measures are intended to build upon state
programs. However, EPA staffhave also said that the coastal nonpoint programs that
are required through Section 6217 "are not intended to be 'business as usual' for
addressing nonpoint pollution." Key areas of contrast between Section 6217 and many
existing efforts are that a baseline level ofpollution prevention or control is required; and
there must be state policies and mechanisms to enforce the controls to ensure that they
are fully implemented.

The Section 6217 measures only apply to states with approved coastal pro
grams. Under the provisions ofthe Act, failure to complywith Section 6217 requirements
results in certain funding penalties for participating states. These penalties could begin
in fiscal year 1996. A NOAAlEPA letter to an organization of the coastal states has
indicated that conditional approvals of programs may be granted as appropriate for up
to five years, and that during this time the penalty provisions would not apply. The
potential penalties for programs without approval include the withholding ofan increas
ing proportion of coastal zone management (Section 306) and federal water pollution
control (Section 319) funds between 1996 and 1999.

Evaluation of Coastal Zone Boundaries

Section 6217 also requires the Federal Secretary of Commerce to "review the
inland coastal zone boundary ofeach coastal State program ... and evaluate whether the
State's coastal zone boundary extends inland to the extent necessary to control the land
and water uses that have a significant impact on the coastal waters of the State." The
primary federal agency from that Secretariat that is involved in this process is NOAA.

During the spring of1993, NOAAprovided its state-by-state recommendations
for the modification of coastal zone boundaries. NOAA states that its boundary
recommendations are based on coastal watersheds, which are defined as:

the U.S. Geological Survey (USGS) Cataloging Units adjacent to the
coast and extending inland along estuaries to include the Cataloging
Unit that encompasses the head of tide.
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While NOAA's recommendation is stated in the form of a boundary for the
coastal zone, NOAAindicates it can be viewed as a more limited recommendation for the
area within which Section 6217 should be implemented. Thus, a state may retain its
existing coastal zone boundary for general program purposes, but designate the area
between the existing and NOAA-recommended zones for inclusion as a Section 6217
management area. A state also has the option to develop an alternative coastal zone
boundary proposal as the Section 6217 management area, which NOAA and EPA would
then review to determine if the alternative is sufficient to protect coastal waters.

EPA'S ASSESSMENT OF SECTION 6217 COSTS

Section 6217 stated that the management measures developed by EPA were to
be "economically achievable measures," although the section did not provide an opera
tional definition of what is economically achievable. The EPA was assisted by some
consultants in performing economic achievability analyses of its proposed management
measures. The Research Triangle Institute CRT!) performed economic achievability
analyses of the forestry, urban, and marinas components. Staff from the Economic
Research Service of the U.S. Department of Agriculture assisted in developing the
agriculture economic achievability analysis, with the involvement of a consulting firm,
DPRA Incorporated, in estimating confined animal costs. The economic achievability
analyses were also utilized in developing an overall regulatory impact analysis for the
management measures, prepared for the EPA's Nonpoint Source Control Branch by
RCGlHagler, Bailly, Inc.

Section 6217 Economic Achievability Analyses

At the time of the economic achievability analyses, NOAAhad not finalized its
boundary recommendations for Section 6217. Therefore, some assumptions needed to be
made about the geographic area to be used in performing the analysis. There was some
variation between papers in the geographic region analyzed and whether or not the
papers used the information to provide national costs.

For example, to obtain a number ofobservations in each ofits farm profiles that
it considered statistically reliable for the agriculture analysis, information from each
entire coastal state (not from just within its existing coastal zones) were used, as well as
information from four states reportedly developing programs (Minnesota, Ohio, Georgia,
and Texas) and two states without plans for participation (Indiana and lllinois). The
agriculture economic achievability did not itselfattempt to provide a total national cost
for agriculture in the coastal zone. On the otherhand, the forestry economic achievability
paper provides a total national cost estimate for the coastal zone, using a decision rule
provided by NOAAto include costs incurred within localities with more than a 15 percent
area in the coastal drainage basin. The forestry analysis also included some states
(Georgia, Illinois, Indiana, Minnesota, Ohio, and Texas), however, that are not currently
participating coastal zone management states.
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Basically, EPA and its consultants addressed the question of economic
achievability by attempting to define a variety of different operations, determining costs
those operations would face as a result of the management measures, and then
estimating the costs on a per-unit basis and/or as a proportion of income or revenue of
those operations. Average results on a per-unit basis appear to be as follows:

• a $1,500 weighted average compliance cost per farmer for selected agriculture
management measures, with a wide range in per-farm costs depending on the
region and type of operation;

• a $11.70 average compliance cost per harvested acre afforest;

• a $2,394 to $7,427 compliance cost per marina facility;

• a $367 to $977 per household cost for new home development;

• a $313 to $3,264 cost per onsite disposal system retrofit.

The cost results were very sensitive to the mix of management measures that
must be implemented. The EPA's agriculture economic achievability paper, for example,
contained the following findings:

• "Annual costs of the measures are less than $5,000 per farm for most farm
sizes";

• Costs for "combined measures on larger dairyfarms in all regions" could range
up to $26,800;

• Of the mangement measures, the soil erosion measure is the "most afford
able"; "about a quarter of farms have costs equaling less than one percent of
net farm income, and another halfhave costs less than five percent of net farm
income"; but

• "Combinations ofeffluent control and other measures, required on most dairy
and hog farms, increase costs and decrease economic achievability", with 55
percent of farms affected by the combined dairy waste, erosion, and grazing
management measures expected to experience costs greater than 20 percent
of net farm income."

EPA concluded that the management measures are economically achievable.
During the public comment period on the achievability analyses, EPA received criticism
that it had not defined economic achievability or provided the critieria used in making
the determination. EPA's written response to this public comment stated:

EPA used a variety of different factors to evaluate the economic
achievability of proposed management measures. Based on the eco
nomic analyses results, EPA was able to estimate such factors as the
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likely effects on household income or net income of farmers; on
municipalities' abilities to raise sufficient revenue to finance the
measures; and on foresters' net profits. EPA made final determina
tions as to the achievability of the measures based on an assessment
of all these relevant factors.

National Cost Estimates Based on Economic Achievability Analyses

A December 1992 EPA regulatory impact document, building upon the eco
nomic achievability analyses, estimated Section 6217 costs for coastal states. The cost
estimates of the regulatory impact analysis are shown in Table 1. Based on this range,
the mean cost per participating coastal state based on the low estimate is about $16.2
million, and the mean cost per participating coastal state based on the high estimate is
about $24.6 million.

--------------Table1--------------
EPA Estimates ofAnnual National Compliance Costs

for Management Measures, by Nonpoint Pollution Source

Nonpoint Pollution Low High
Source CateflO[y Estimate Estimate

Agriculture $107,340,000 $129,140,000
Forestry * 26,900,000 26,900,000
Marinas 14,700,000 45,600,000
Urban ** 241.000,000 389,000,000

Total $389,940,000 $590,640,000

*For "net economic welfare impact." Estimated compliance cost was $11,091,000.

**Includes hydro modification and wetlands costs.

Source: EPA's Regulatory Impact Analysis: Management Measures Guidance for Nonpoint Source Controls in Coastal
Watershed Areas, December, 1992.

EPA has stated that its cost estimates are illustrative of"order-of-magnitude"
impacts upon the various nonpoint sources, at the national level, but do not have
precision. In part, a lack ofprecision in the estimates is attributed byEPA to the fact that
themanagementmeasureguidance uponwhich theestimates arebased is "anonregulatory
document, and its final implementation will depend on the structure ofstate coastal NPS
programs."
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Due to the magnitude of the task ofestimating costs across all the coastal states,
several simplifying assumptions were made that may make the national cost totals
unrealistic, as indicated when specific state costs are developed. Staffof the Department
ofNatural Resources in Wisconsin, a coastal zone program state with many dairy farms,
have estimated that the annual costs for runoff management and manure storage costs
in their state could be about $110 million, or within the range of the national agriculture
cost calculated in the regulatory impact analysis. Chapter II of this report discusses how
Virginia's costs could be much greater than an anticipated share of the national
compliance costs, and in a worst-case scenario, could be half or more of the national
estimate. The magnitude of Virginia's cost depends to a great extent on the resolution
of issues such as the how the Section 6217 management area boundary is drawn, and
what is assumed with regard to the implementation of particular cost components such
as existing onsite disposal systems (septic tanks).

VIRGINIA'S SECTION 6217 BOUNDARY

NOAA staff categorize their recommendation for potential expansion of the
existing coastal zone in Virginia into two components: a "basic recommendation" and a
"look-beyond" area. NOAAstaffindicate that their "basic recommendation" includes: (1)
Section 6217 management in the existing coastal zone boundary, plus (2) certain coastal
watershed localities or portions of localities. NOAA's "look-beyond" area, in the
Shenandoah Valley of Virginia, is an area which NOAA indicates the State should
analyze whether Section 6217 should apply, based on the area's nonpoint pollution
potential.

For this report, JLARC staffanalyzed the costs for the existing coastal bound
ary, the "basic recommendation," and the "look-beyond" area. There were several
important reasons for including the "look-beyond" area in the cost examination. First,
NOAA does require the State to analyze the ''look-beyond'' area for potential inclusion
under Section 6217. Second, the potential cost ofSection 6217 for the Shenandoah Valley
was one of the major concerns that led to the JLARC study mandate. Finally, there is no
guarantee that the "look-beyond" area will be excluded when NOAA takes its final
boundary position. In fact, if NOAA's primary consideration as to whether it should be
included is its nonpoint pollution potential, and not other factors such as its degree of
coastal drainage and the cost impact, then NOAA may decide it needs to be included.

Figure 2 indicates the NOAA boundary recommendation as it was applied for
costing purposes in this report. The depiction of the boundaries in Figure 2 is based on
materials from NOAA indicating that:

• in no case is the recommended boundary less than the current boundary;

• NOAA's"basic recommendation" is the coastal watershed boundary shown in
the figure;
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• there is a "look-beyond" area, or generally the Shenandoah Valley, for which
the State is to analyze whether Section 6217 management measures should
apply, due to the area's nonpoint pollution potential; and

• Highland County should not be included as part of the "look-beyond" area.

It should be noted that the details of the NOAA boundary recommendation have
been a source of some confusion or difference in interpretation between State and NOAA
staff. A 1994 map ofVirginia's nCR, showing NOAA's Section 6217 management area
boundary recommendation, indicated a retrenchment of the existing zone to exclude
portions of Prince George, Surry, Isle of Wight, and Suffolk counties, and also made no
distinction between a "basic recommendation" and a "look-beyond" area. A State agency
document submitted to NOAAand EPA for review similarly defined the NOAA-proposed
zone to include the Shenandoah Valley. Also, State agency staff indicate that the
rationale of NOAA staff for excluding a portion of Highland County from the "look
beyond" area could apply to other localities. At the time this report is being written,
however, State officials consider the exact definition of the proposed NOAA-zone to be
somewhat irrelevant due to the State's position that it does not intend to implement
Section 6217 outside of the existing zone.

ASSESSMENT OF VIRGINIA'S USE OF ENFORCEABLE MEASURES

Federal law requires that NOAA and EPA make a determination as to whether
or not a state's proposed Coastal Nonpoint Pollution Control Program meets the
requirements of Section 6217. Prior to the point when these agencies make a final
determination, each state has an opportunity for a "threshold review" of their coastal
nonpoint pollution program. A state can make an assessment of what it is currently
doing, and what it might still need to do, that is relevant to meeting Section 6217
requirements. It can submit a product to NOAA and EPA that would enable those
agencies to provide an initial or preliminary review ofthe state's program. The threshold
review provides an opportunity for early discussion between the federal agencies and
each state on Section 6217 requirements as applied to that state.

In Virginia, a threshold review paperwas developed by nCR with the assistance
of five work groups composed of individuals from various State agencies, local govern
ment representatives, association representatives, and others. It was submitted by the
Secretary of Natural Resources in May of 1994. The paper provides an assessment and
discussion, management measure by management measure, of regulatory and other
programs in the State that address nonpoint pollution and may enable the State to meet
the management measures. The paper provides a State self-assessment as to whether
existing State efforts fully, partially, or do not meet each management measure. This
assessment is done both within the exist.ing coast.al zone and the recommerided NOAA
boundary area. Table 2 summarizes the results ofthe assessment contained in Virginia'S
threshold review document. State agency personnel and NOAA staff discussed this
document on December 13 and 14, 1994, but NOAA staff used the meeting as a fact-
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--------------Table2:--------------
Threshold Review Assessment

of Whether Management Measures
Are Met and Enforceable in Virginia

(Data are number of management measures in each category shown)

Within the Within the
Coastal Zone, Section 6217
Management Management Area,

Measures Are: Measures Are:

Nonpoint Pollution Fully Partially Not Fully Partially Not
Source CateWY I\'M Mm I\W ~ ~ ~

Agriculture 6 1 0 2 5 0
Forestry 10 0 0 10 0 0
Urban 9 5 1 5 9 1
Marinas 13 2 0 13 2 0
Hydromodification 6 0 0 6 0 0
Wetlands a Q Q a Q Q

Total 47 8 1 39 16 1

Source: JLARC staffsummary of findings in nCR's May 1994 submission to EPA, Virginia Threshold Review Report:
Review ofPrograms Applicable to Section 6217 ofthe Coastal Zone Act Reauthorization Amendments of1990.

finding opportunity and provided very limited feedback. NOAA's response to Virginia's
document is expected in late February or early March of 1995.

Basically, the threshold review document indicates the judgement of the work
groups thatVirginia's existing nonpoint pollution efforts are adequate to meet most ofthe
management measures, especially in the existing coastal zone. The document indicates
that 84 percent of the management measures are fully met in the existing zone, and 70
percent are fully met in the NOAA-recommended expanded zone. Areas of greatest
shortcomings in current implementation, as indicated by the proportion of management
measures not fully met, are the urban component (both in the current and expanded zone,
but especially in the expanded zone) and the agricultural component in the expanded
zone.

JLARC REVIEW OF COSTS AND IMPACTS

The mandate for this study is Senate Joint Resolution 43 from the 1994 General
Assembly session. The mandate requests JLARC to study the costs and impacts
associated with implementing Section 6217. The mandate indicates that the study
should include:
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• analysis of the costs and impacts to the regulated community;

• analysis of the costs and impacts to state agencies and local governments;

• actions the federal government could take if the State does not implement
Section 6217; and

• programs that might be impacted by not implementing Section 6217.

In addition, a bill was considered during the 1994 session that would prohibit
the extension of the coastal zone management area. This bill, Senate Bill 190, provided
that:

No state agency shall propose, solicit proposals for, or cooperate in the
establishment or declaration of a coastal zone management area or
other mandatory program with enforceable measures similar to the
coastal zone management program, west of Interstate 95.

The bill had ten patrons representing at least a portion of the State currently outside of
the coastal zone butwithin the NOAA-recommended boundary. This bill was carriedover
to the 1995 session, and was assigned to the Chesapeake and Its Tributaries Subcommit
tee for consideration. During the course of the review, JLARC staff attended a
Chesapeake and Its Tributaries subcommittee meeting and public hearing that were
held on SB 190, and briefed the subcommittee on the status of the JLARC study.

This report has' been developed in response to the HJR 43 mandate. The
remainder of this section discusses the scope and research activities of the study, and the
report organization.

Study Scope

Three primary issues were defined for the study:

(1) What are the estimated compliance and administrative costs for Section
6217 in Virginia, in the current and expanded coastal boundary areas?

(2) What factors might affect the State's approach to Section 6217?

(3) What federal funding and State programs may be impacted if the State
does not implement Section 6217?

Consistentwith the raquiramants of'tha study mandate, the greatest focus ofthp.
research was on the first issue, compliance and administrative costs. For each of the
nonpoint source pollution categories, such as agriculture, forestry, marinas, and urban
areas, cost approaches were considered for their feasibility within the time frame and for
their applicability to the cost problem.
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Several research activities were conducted in JLARe's review of the costs and
impacts of Section 6217. Primary activities included a review of federal management
measures and cost documents, a review of other key documents, consultation with
experts as necessary to implement cost calculations, and collection of data and calcula
tions of costs. In addition, JLARC staff conducted interviews, attended key meetings
pertaining to Section 6217, and visited several farms in the Shenandoah Valley.

Review ofFederal Management Measure and Cost Documents. Several
federal agency documents provided important background information for the review.
The EPA document Guidance Specifying Management Measures for Sources ofNonpoint
Pollution in Coastal Waters provided information pertaining to the content of the
management measures. A document prepared for EPA by RCGlHagler, Bailly, Inc.
entitled Regulatory Impact Analysis: Management Measures Guidance for Nonpoint
Source Controls in Coastal Watershed Areas provided a summary of the cost framework
and the overall cost findings for Section 6217 at a national level. This document built
upon several other documents that provided specific details about the compliance costs
and economic achievability of the management measures in the nonpoint pollution
source categories. These documents included:

• Economic Achievability Analysis: Agriculture Management Measures;

• Economic Impact Analysis ofCoastal Zone Management Measures Affecting
Confined Animal Facilities;

• Economic Analysis ofCoastal Nonpoint Source Pollution Controls: Forestry;

• Economic Analysis ofCoastal Nonpoint Source Pollution Controls: Marinas;
and

• Economic Analysis of Coastal Nonpoint Source Pollution Controls: Urban
Areas, Hydromodifications, and Wetlands.

An EPA summary of and response to public comments on its economic achievability
analyses of the management measures was also reviewed.

Review of Other Key Documents. In addition to the federal documents,
several other types ofdocuments were reviewed during the study. A nCR document, the
Virginia Threshold Review Report: Review ofPrograms Applicable to Section 6217ofthe
Coastal Zone Reauthorization Amendments of 1990, was reviewed. This document
provides a self-assessment by Virginia work groups, organized by nCR, as to whether or
not Virginia has programs in place to meet various Section 6217 requirements. Virginia
t~·ibut..i:lry strategy papers from May and August 1993 and October 1994 were also
reviewed for nonpoint pollution material, as well as DEQ's Virginia Water Quality
Assessment for 1994: 305(b) Report to EPA and Congress. Other Virginia documents
reviewed included: a draft prepared for the Virginia Department of Agriculture and



Page 16 Chapter I: Introduction

Consumer Services (VDACS) entitled A Preliminary Analysis ofExpected Farm Level
Impacts ofthe Coastal Zone Reauthorization Amendments of1990; the Virginia Depart
ment of Forestry's Best Management Practice Implementation and Effectiveness, 1993;
and the University of Virginia's Institute for Environmental Negotiation's 1991 Report
ofthe Task Force on Septic Regulations. In addition, articles in publications such as the
Journal ofSoil and Water Conservation, Land Economics, Environmental Management,
the Water Resources Bulletin, and Coastal Management were examined.

Consultation with Experts. For the agriculture component, the primary
method employed to consult with in-State experts was a questionnaire sent to the
agricultural extension agents in the existing and proposed coastal zone boundaries in
Virginia. Extension agents are agricultural experts who serve a particular locality (or in
a few cases, two localities). They have knowledge ofthe conditions and trends in farming
for their locality. JLARC sent the questionnaire in part to collect data in areas where
there are gaps in existing sources of information. The extension agents were provided
with the Section 6217 management measures, and asked to provided their low, high, and
most likelysingle estimates ofthe extent to which the management measures are already
met in the locality theyserve.' .

In the forestry component, JLARC staffworked with stafffrom the Department
of Forestry on cost assumptions, as an alternative approach to compare with the
application of the EPA methodology. For hydromodification, marinas, urban, and onsite
disposal system components,JLARC staffdiscussedparticularissueswithstaffinDCR's
Dams Safety Office, the Department of Health, the nCR Bureau of Nonpoint Source
Programs, and the Richmond office of the USDA Soil and Conservation Service. In
several of the cost areas, faculty at the Virginia Polytechnic Institute and State
University were contacted to discuss certain issues.

Collection ofData and Cost Calculations. Most cost estimates for the study
fit within a three-component framework: the number of units potentially affected, the
cost per unit, and the proportion of units likely affected. To provide an illustration, an
agricultural management measure might require some expenditures per acre of crop
land. The number of units potentially affected by the management measure can be
viewed as the number of cropland acres. The cost per-unit is the expected dollar cost for
addressing the management measure per cropland acre. If the proportion of cropland
acres to which the management measure would apply can be determined (for example,
excluding cropland acres on which the management measure is already practiced or is
not needed), then the cost can be calculated as the number ofcropland acres times the per
acre cost times the proportion of cropland that are likely to be affected. The JLARC staff
approach to obtaining the data necessary and performing the cost calculations is
described in more detail by nonpoint pollution source in a technical appendix to this
report.
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Report Organization
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This report examines the costs, impacts, and options for Virginia in addressing
Section 6217 nonpoint pollution requirements. Chapter I has provided an introduction
to the Coastal Zone Management Act and Virginia's participation, described the Section
6217 requirements, summarized the results of Virginia's threshold review submission
findings on Virginia's use of enforceable management measures meeting Section 6217,
and discussed the JLARe study mandate, scope, and research activities.

Chapter II provides an overview of the cost findings of the study. Chapter III
places these findings in an overall context regarding Section 6217 and nonpoint pollution
control, and concludes the report. A technical appendix addresses the technical analysis
of compliance costs by nonpoint pollution source and selected administrative costs.
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II. Overview of Cost Findings

Pursuant to Senate Joint Resolution 43 from the 1994 Session, JLARe staff
estimated costs for Section 6217. Compliance and selected administrative costs were
examined. Compliance costs stem from land-user implementation of the management
measures, while administrative costs are incurred bygovernmental entities in assisting
or enforcing compliance with the management measures. The compliance costs have
been identified by potential zones or boundaries within which Section 6217 might be
implemented. This report addresses the costs for the existing zone and the NOAA·
proposed zone, including the "basic recommendation" and the "look-beyond" area de
scribed in detail in Chapter I of this report.

There are several key cost findings of this report. Excluding the potential cost
impact of one particular management measure - retrofiting existing onsite disposal
systems (OSDS, or septic tanks) - Virginia's costs within its existing coastal zone are
fairly similar to what might be expected based on EPA's estimates of national costs.
EPA's national cost estimates range between about $390 to $591 million, or a mean
approximate cost per participating coastal state of between $16.2 and $24.6 million.
JLARC staff's best cost estimate for Virginia's existing coastal zone, excluding OSDS
retrofit costs, is $18.1 million, which is within this range.

However, there are two factors that have a major impact on Virginia's potential
costs. First, the boundarywithin which Section 6217 is applied will obviously affect total
costs. Second, the interpretation and application of the management measures, includ
ing the assessment of the degree to which the management measures are already met,
are critical. This is especially the case with regard to the existing OSDS management
measure. This measure could potentially require the use of alternative technologies to
correct septic tank failures or prevent possible problems, and could be very expensive if
broadly applied.

Figure 3 illustrates the importance ofboth the boundary and OSDS issues. The
figure shows that, excluding OSDS retrofit costs, JLARe staff's best estimate of the costs
in the proposed zone is greater than the costs in the existing zone, and therefore the total
cost of both zones is more than double the existing zone cost ($42.1 compared to $18.1
million). The figure also shows, however, that a question with even larger cost
implications than the boundary issue is the potential impact of the OSDS retrofit
management measure in Virginia. As suggested by the relative sizes of the cost pies,
Virginia's costs with the inclusion of OSDS retrofit are estimated to be more than five
times the cost of the management measures excluding OSDS retrofit. This is due to the
large number of households in the existing and proposed coastal zones which could
potentially be inlIJacl~uby Lhe OSDS retrofit measure. It is estimated that a greater
proportion of these costs would fall in the existing coastal zone.

Figure 3 also indicates the proportion ofthe JLARC staffbest cost estimate that
is constituted by nonpoint pollution source components. Excluding existing OSDS,



Page 20 Chapter II: Overviewof CostFindings

r--------------Figure3---------------,

Best Estimate of Section 6217 Costs
Excluding and Including OSDS Retrofit Costs

(Compliance and Selected Administrative Costs)

t---------- Costs Shown by Zone----------I

• Costs in Existing Zone o Costs in Proposed Zone

¢ Retrofit
Costs

Included

Total Costs:
$232.4 millionRetrofit:)

Costs
Excluded

Total Costs:
$42.1 million

t---------- Costs Shown by Type ---------1
C] Agriculture: $21.8 million ~ Urban: $15.9 million

1I::::!:::Ii: Retrofit Costs for D "Other: $4.4 million
","';,"'", Existing OSDS: $190.3 million

*"Other" includes forestry, hydromodification, and marinas costs.
Source: JLARC staff analysis of Section 6217 costs.
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agriculture costs are slightly more than halfof all costs, with the urban component also
accounting for a substantial proportion of costs. However, once OSDS retrofit costs are
included, OSDS retrofit costs comprise the vast majority of total costs.

This chapterhas three parts. First, key points about the estimation ofVirginia's
costs are addressed, including: the factors that make precision in the cost estimates
difficult; JLARC staff's best, low, and high cost estimates as of February 1995; and the
future events upon which Virginia's actual costs will depend. Second, the cost impact of
the boundary issue is described. Finally, the OSDS retrofit cost issue is discussed.

THE ESTIMATION OF VIRGINIA'S SECTION 6217 COSTS

There are several factors that make it difficult to estimate Section 6217
management measure costs with precision. The management measures themselves are
broadly written and subject to interpretation. There is no definitive set of BMPs to
assume for costing purposes. There is still substantial uncertainty as to which manage
ment measures will be considered by federal agencies to be already be met in Virginia,
and which management measures will necessitate further action and costs. For those
management measures which are not currently met, as broadly determined, there may
be some land users who are nonetheless implementing practices consistent with the
management measures while others are not. There is no definitive set ofdata to use to
measure implementation levels, however. Also, there is a great diversity of land use
situations, such that approaches to estimating the costs must use some simplifying
assumptions. Finally, there are limitations generally in the type and quality ofdata that
are available.

The JLARC staffcompliance cost estimates for Virginia were developed mostly
using the EPA Section 6217 costing framework, but with the application based on
Virginia data and discussion with Virginia experts. To address some of the uncertainty
and imprecision that is involved, JLARC staff as feasible developed more than one cost
estimate, using differing assumptions, methods, or data. Study results were therefore
expressed as a best estimate, and as a range ( a high and low estimate). With regard to
administrative costs, time and resource constraints did not permit a full analysis, but
selected types of administrative costs were considered as feasible to provide an estimate
of at least the minimum likely costs.

Table 3 shows the JLARC staffbest estimate, and the range from the low to high
estimate, of annual costs for the current and proposed zones combined. The costs include
compliance and selected administrative costs, and are shown by nonpoint pollution
source category. The data indicate a substantial range exists from the low to high cost
estimates. Specific assumptions leading to the wide range in cost estimates are explained
in a technical appendix to this report.

On a per-unit basis, the best estimates of Virginia's compliance costs generally
are about what might be expected in relation to the national EPA per-unit costs. As
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--------------Table3--------------

Best, Low, and High Estimates of
Virginia's Potential Section 6217 Costs*

(in millions)

Best Estimate Low Estimate Hiflh Estimate

Agriculture $21.8 $11.3 $34.1
Urban 15.9 6.3 25.8
Other Costs** 4.4 0.4 8.2
OSDS Retrofit ~ .l.51t..8 .6a2.a1
Total $232.4 $177.8 $700.7

*Existing and proposed zones, including "look-beyond" area.

"""Othercosts are forestry, hydromodification, and marinas costs.

Source: JLARC staff analysis of Virginia's Section 6217 costs.

indicated in Table 4, the compliance cost per new development household is slightly
above the EPA cost range, due to a recognition of a greater number of households whose
costs might include new OSDS costs and the exclusion of certain high-cost communities
by EPA's consultants. The estimated compliance cost per onsite disposal system retrofit
is within the EPA cost range. The compliance cost per marina facility is just slightly
under the low end of the EPA range. This occurs for two primary reasons: (1) unlike the
EPA marina cost range, the Virginia per-facility cost is based on dividing total costs by
the number of marinas that are potentially affected, thus recognizing that some facilities

--------------Table4--------------

EPA Analyses

Comparison of Best Estimated Average
Per-Unit Virginia Costs with

EPA Economic Achievability Ranges

EPA
AnalysesVirginia

Per Farm
Per Harvested Forestry Acre
Per Marina Facility
Per Household, New Development
Per Household, OSDS Retrofit

$862
$15.92
$2,386
$990
$526

$1,500
$11.70
$2,394 to $7,427
$367 to $977
$313 to $3,264

Source: JLARC staff analysis of Virginia's Section 6217 compliance costs, and EPA/consultant analyses of national
compliance costs.
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will not incur any additional costs, and (2) Virginia has few of the large, high-cost
facilities.

The best estimate of the compliance cost per farm in Virginia is less than the
national weighted average cost. However, the Virginia average cost is influenced by the
fact that a substantial number of farms are estimated to already meet a number of the
management measures. Further, whereas the EPA cost is stated by EPA to be "weighted
toward fewer large farms", Virgina's average farm size is only about half the size of the
average farm nationally, and is less than the average farm size of several coastal states.
Virginia's average cost per harvested forestry acre is estimated to be somewhat higher
than the southeast region average, but is within the wide range ofunit costs byforest type
discussed in the EPA economic achievability paper.

The per-unit costs help provide another perspective on the magnitude- of the
costs. While OSDS retrofit costs in raw terms are estimated to compose about two-thirds
or more ofVirginia's potential costs, this is becauseofthe large numberofhouseholds that
could be affected. As indicated in Table 4, it is estimated that new development
households and farm households are likely to incur a higher cost on an annualized per
unit basis than non-farm households with septic tank retrofit needs.

Whether or not Virginia, or any of the other coastal states, will actually incur
substantial Section 6217 costs is highly dependent on a number offuture events. Coastal
states have recently sought revised guidance on Section 6217. While subject to
interpretation, EPA and NOAA'sletter response to CSO appears to reflect an intent to
make some changes from its prior positions on the timeframes, the geographic scope, and
the nature of the enforceable policies that may be required. The Coastal ZoneManage
ment Act and the Clean Water Act are scheduled for reauthorization during 1995, and
either reauthorization could potentially bring changes in nonpoint pollution require
ments that would alter or eliminate Section 6217 requirements. NOAAand EPA have
not yet given Virginia detailed feedback on how those agencies interpret Section 6217
requirements relative to Virginia's situation. Also,Virginia has a number ofoptions for
responding to Section 6217, including the option ofnot fully addressing it, and accepting
the limited federal funding penalties that may result.

COST IMPACTS IN EXPANDED ZONE COULD BE SUBSTANTIAL

An expansion ofVirginia's coastal zone to include NOAA'sbasic recommenda
tion and the "look-beyond" area could be expensive. As indicated in Table 5, excluding
OSDS retrofit costs, the combined cost for the other Section 6217 cost components could
be greater in the proposed than in the existing zone, largely due to higher agricultural
administrative and compliance costs in the proposed zone.

OSDS retrofit costs could be the single greatest cost, and it is estimated that
these costs are incurred more heavily in the existing zone. In fact, the magnitude ofthese
costs in the existing zoneis estimated to be about 2.6 times the costs in the proposed zone.
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--------------Table5·--------------

Best Cost Estimate for
Virginia's Existing and Proposed Zones

(in millions)

Existin~Zone Proposed Zone

Agriculture $ 4.7 $17.1
Urban $ 10.1 $ 5.9
"Other" costs $ 3.3 $ 1.0

Total without OSDS Retrofit $ 18.1 $24.0

OSDS Retrofit $137.8 $ 52.5

Total with OSDS Retrofit $155.9 $ 76.5

* "Other" costs are forestry, hydromodification, and marinas costs.

Source: JLARC staff analysis of Section 6217 administrative and compliance costs.

Still, it is estimated that a decision to expand the zone could add about $76.5 million to
Section 6217 costs, or almost a 50 percent increase in costs.

About 57 percent of the proposed zone costs are incurred in the "look-beyond"
area, and about 43 percent are incurred within NOAA's basic recommendation. As Table
6 indicates, for agriculture, the look-beyond costs exceed the basic recommendation costs
by a substantial margin.

OSDS RETROFIT COULD BE VIRGINIA'S MAJOR SECTION 6217 COST

One of the EPA management measures is existing onsite disposal systems
(OSDS). This measure is addressed in the EPA guidance document as an urban
component measure, but due to the potential magnitude of its costs, it is treated in the
JLARe staff analysis as a separate component.

Onsite sewage disposal systems treat wastewater through the use of conven
tional septic tanks and soil absorption or drainage fields (an area ofsoil surrounding the
system which provides for the removal of pathogens and other pollutants). EPA has
separate management measures addressing existing OSDS and new (future) use of
OSD~. The EPA management measure for existing OSDS requires an enforceable
approach to obtain proper operation and maintenance of these systems. The manage
ment measure could potentially require the use ofalternative technologies or approaches
to correct septic system failures or prevent possible problems.
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--------------Table6---------------
Best Cost Estimates, NOAA's Basic Recommendation

Versus the "Look-Beyond" Area
(in millions)

Agriculture
Urban
"Other" costs

Total Without OSDS Retrofit

OSDS Retrofit

Total with OSDS Retrofit

Basic Recommendation

$ 4.8
$ 2.2
t.JU

$ 7.4

$ 25.7

$ 33.1

$12.3
$ 3.7
$ 0,6

$16.5

$26.8

$43,3

Source: JLARe staffanalysis of Virginia's Section 6217 coste.

EPA's urban economic achievability document estimated annual costs for
selected retrofit options ranged from $313 to $3,264 per OSDS household, However,
while these costs were addressed in the economic achievability paper, the cost is not
captured in EPA's national cost estimates as reported in its regulatory impact analysis.
The reason for this omission is not clear, although it may have been based on an
assumption that the measure would not have substantial cost implications for most
coastal states.

However, the OSDS retrofit measure could have a unique impact in Virginia.
EPA's economic achievability analysis for the existing OSDS measure categorizes
distances of less than two feet from the septic tank to the groundwater table as an
"insufficient" separation distance. While many coastal states have regulations which
provide for such a separation distance, Virginia's state regulations permit separation
distances ofas little as two inches, and under no circumstances require a distance ofmore
than twenty inches, Specifically, the minimum separation distance is defined by State
regulations for each of four basic soil types. In soil types one and two (soil type two
accounts for the majority of land area in Virginia's existing coastal zone), minimum
separation distances of two to three inches, and three to twelve inches, are pennitted
respectively. Distances of twelve to eighteen inches, and eighteen to twenty inches, are
permitted in soil types three and four respectively (these soil types account for the
majority of land area in the proposed coastal zone).

Virginia's tlu'e:shuld r'eview document as submitted to EPA recognizedOSDS
management as a potential problem. The document indicates that Virginia only
"partially meets" the new OSDS and existing OSDS management measures in both the
existing and proposed coastal zones: In connection with the new OSDS measure, the
document notes that:
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The regulations administered by the Department of Health establish
criteria for the construction and operation of onsite disposal systems.
Siting requirements, setbacks, and minimum separation distances are
specified. Because the separation distance between the seasonal water
table and the soil absorption trench bottom may be as small as two
inches (based on soil percolation rates), water quality protection may
not be achieved. These regulations provide only partial compliance
with the management measure.

It appears that OSDS retrofit could .be the most expensive management
measure cost for Virginia. Based on the costing approach taken in EPA's economic
achievability analysis, the best estimate ofVirginia's OSDS cost in both the existing and
proposed zones is about $190 million. Unless the management measure is interpreted
less stringently than appears to be assumed in the EPA economic analysis, the low
estimate of these costs is $160 million. And, using high cost assumptions and a sweeping
application ofthe management measure, the cost could be as high as $633 million. These
costs could easily constitute two-thirds or more' of Virginia's Section 6217 cost. This
assessment is based on the proportion that JLARe's low OSDS cost estimate of $159.8
million composes of a total cost of $234.5. The total cost figure used here is based on
adding the low aSDS cost estimate to the high cost estimate for all the othermanagement
measures.

The reason that aSDS retrofit costs could be so substantial is the number of
households potentially affected. There are an estimated 362,000 households in the
existing and proposed coastal zones that could potentially be impacted. Of these
households, the JLARe best cost estimate is calculated based on some impact to about
287,000 households.
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III. State Response to Section 6217

By July of 1995, coastal states are required to submit an approvable Section
6217 management program to NOAA and EPA. There are three separable decisions
which each coastal zone state needs to consider as the deadline approaches. The most
basic decision is whether or not the state wishes to pursue implementation ofthe Section
6217 management measures at all. The second decision is the geographic boundary
within which the state will pursue Section 6217. Ifthe boundary recommended byNOAA
and EPA is not acceptable to the state, then it may propose an alternative boundary,
which could be the existingcoastal zone. However, NOAAand EPAbelieve that theyhave
the authority to determine that the alternative boundary composes an inadequate basis
for a sufficient Section 6217 program. The third decision is how the state will pursue
implementation of Section 6217. For example, what changes will be necessary in the
state to implement Section 6217? What aspects of the implementation of Section 6217
and its management measures are subject to negotiation with NOAA and EPA? And
what aspects does the state or NOAA and EPA consider non-negotiable?

With regard to these impendingdecisions, in Virginia, the State to this pointhas
not ruled out the implementation of Section 6217, but nor has a definitive commitment
been made to implement it. The executive branch has taken a position that if Section
6217 is implemented, it should be implemented in the existing coastal zone, and not in
the NOAAlEPA expanded boundary area. This position was stated to NOAA and EPA
staff at a December 1994 meeting.

The State has developed and submitted a threshold review document for the
EPA and NOAA detailing those Virginia nonpoint pollution efforts that may meet the
objectives ofSection 6217. The document is providing a basis for more specific discussion
with EPA and NOAAon the implementation of Section 6217 in Virginia, including what
aspects of nonpoint pollution control in Virginia might have to change and what aspects
are subject to negotiation. Additional information that may result from this dialogue
between the State and the federal agencies may have an impact on the State's decision
regarding Section 6217 implementation.

The purpose of this chapter is to overview some contextual information related
to the State's policy choice on Section 6217. Potential factors that may affect the State
response to Section 6217 are considered, including: the current status ofinformation on
the benefits and costs of nonpoint pollution prevention; the extent of the nonpoint
pollution problem in Virginia and progress that is being made in its reduction without
Section 6217; and differences in perspective that may exist on the means, or how,
nonpoint pollution should be reduced. Tn ~rl(Ht;nn, this: chapter contains the results from
contacts made by JLARC staffto fifteen other eastern coastal states to inquire about their
planned response to-Section 6217, and some conclusions about the approach to Section
6217 that Virginia may take.
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POTENTIAL FACTORS AFFECTING
STATE RESPONSE TO SECTION 6217

To provide a context for the cost findings reported in Chapter II, JLARC staff
examined two issues that relate to the question of whether any action should be taken
to address Section 6217. First, JLARC staffplaced the costs ofSection 6217 in the context
ofthe potential benefits ofimplementing Section 6217, including the federal funding that
would not be lost if the State implements the section. Second, JLARe staffreviewed the
nonpoint pollution issue in Virginia, and Virginia's commitment to and the status of
nonpoint pollution reduction efforts. Several findings resulted from this assessment.

Specifically, the economics of nonpoint pollution prevention are not clear-cut.
The research literature on the benefits of nonpoint pollution control is limited, and the
conclusions from that limited research are mixed. JLARC staffestimates of the cost for
just some selected administrative activities to implement Section 6217 indicates costs of
about $9.9 million annually, which exceeds the estimated $1.8 million in federal funds
that would be at risk from non-implementation; and once compliance costs are consid
ered, the likely costs for Section 6217 far exceed the likely federal funding loss that the
State would experience ifit did not implement it. However, it is not known how these
costs would compare to the benefits of Section 6217 ifthose benefits, especially including
the water quality benefits, could be fully quantified.

Virginia does have a commitment to reduce nonpoint pollution in the form of
nutrients as part of'the State's Chesapeake Bay commitment. Baseline results for 1985
from the Chesapeake Model about point and nonpoint pollution appear to be generally
well-accepted. The model results indicated that nonpoint sources were accountable for
a substantial portion of controllable nutrient loads in Virginia's tributary basins. While
there has been a major change in some of the previously reported data on what progress
has been made and will be made under existing nonpoint pollution efforts in Virginia,
even more recent optimistic numbers indicate that existing nonpoint efforts are likely to
fall somewhat short of the 40 percent reduction goal in the nonpoint nutrient loads.

Thus, the following question is raised. What should the focus be for enhancing
nonpoint pollution reduction efforts, in terms of how and where the effort should be
conducted, and who should pay the costs? The discussion ofnonpoint pollution economics
and goals is therefore followed by a consideration of some of the pros and cons of an
enforceable measures approach to nonpoint pollution.

Economics of Nonpoint Pollution Prevention Are Not Clear-cut

There are several major problems in assessing the economics of nonpoint
pollution prevention. The economic achievability of nonpoint pollution prevention is a
judgemental assessment. Existing methodologies to calculate water quality benefits are
generally considered inadequate. Therefore, few benefit-to-cost comparisons ofnonpoint
pollution reductions are made. Results from the comparisons that have been performed
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have been mixed. Further, the responses of landusers to BMP requirements may be
difficult to predict.

Economic Achievability is Judgemental. The 1990 reauthorization of the
Coastal ZoneManagementAct charged EPA with assesssing the "economic achievability"
of the management measures developed pursuant to Section 6217. The Act did not
attempt to define the concept of economic achievability.

Several economic achievability analyses were performed for EPA. The papers
containing an explanation of these analyses provided various data. These data included
indicators such as the costs of the measures, or the costs of the measures as a proportion
of landuser income. In none of these documents, however, were any threshold criteria
stated as to what level of landuser income consumption to meet the measures was
considered inappropriate or unachievable.

The following example illustrates the nature of the economic achievability
problem. A weighted cost of$1,500 per farm, as estimated by a consultant firm for EPA
for just three ofthe agriculture measures (erosion, nutrient, and pesticide management),
constitutes about six percent of average farm net income nationally. For farms in the
southeast region needing to meet the dairy waste, erosion, and grazing management
measures, the costs were estimated to constitute about 15 to 45 percent of net income.
EPA concluded that the agriculture management measures were economically achiev
able. The basis which leads to a conclusion that this level of cost is "achievable" is not
explained in the economic achievability documents - it is a matter of agencyjudgement.

If the costs of the management measures were calculated to exceed the wealth
of the landusers to pay those costs, and the landowners are the ones expected to pay the
costs, then the measures can clearly and objectively be stated as "economically
unachievable" (unless there is no concern as to the continued viability ofthe landusers).
As long as wealth exists to cover the costs, however, the measures are theoretically
"economically achievable." However, this by itself is not an important finding, because
it is not feasible to assume that up to 100 percent of wealth can be devoted to nonpoint
pollution prevention. The determination of what proportion of wealth is feasible or
achievable for this purpose is a matter of judgement.

Returning to the agriculture example, from the standpoint of whether income
exists to meet these costs, the data indicate that the answer is yes. However, the extent
to which the farms remain economically viable with this level of income loss is a much
more complex question, is probably more relevant to an economic achievability determi
nation, and is not addressed with data in EPA's agriculture analysis. The economic
achievability dimension also leaves out another important dimension, which is that once
the cost figures are known, what is the appropriateness, equity, and political feasibility
ofrequiring fa.nll~ns to devote this proportion ofincome to nonpoint pollution prevention?

Cost/Benefit Results are Mixed and Benefit Methodologies Are Consid..
ered Inadequate. Evidence suggests that under existing methodologies to quantify
benefits (which many claim are unable to fully capture these benefits), sweeping
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application of BMPs produces low benefit-to-cost ratios. However, the literature also
indicates that the direction of the ratio depends on the pollution strategy employed.
BMPs applied in the right scenario can produce favorable benefit-to-cost ratios.

For example, an assessment of the costs and benefits of soil conservation
programs in the early 1980s estimated that on average, the ratio ofbenefits to costs across
all farm production regions was only 0.65. ["The economic efficiency of voluntary soil
conservation programs", Journal ofSoil and Water Conservation, 1989.] However, four
of the ten regions of the country were estimated to have a ratio ofbenefits to costs above
one, including the "southeast" at 1.08 to one.

Another study of the benefit and costs of a nonpoint pollution prevention
program in one watershed, which included agricultural nonpoint controls and a waste
water treatment upgrade, estimated a total benefit-to-cost ratio of1.40 to one. ["Benefits
and costs ofagricultural nonpoint source pollution controls: The case of St. Albans Bay",
Journal ofSoil and Water Conservation, 1989. The article does not report separate ratios
for the agriculture and the wastewater treatment upgrade activities are not provided in
the journal article about the study, however.] .

A 1994 study of taking more highly erodible cropland out of use near water
segments with water quality problems, to address an "upper bound in the continuum of
management strategies that might be adopted" regarding nonpoint pollution, found
waterquality benefits to cost ratios ofno better than 0.56, and in some cases considerably
worse, for each of four implementation scenarios. ["Land Retirement as a Tool for
Reducing Agricultural Nonpoint Source Pollution", Land Economics, February 1994.]
However, this study noted but did not attempt to quantify other potential benefits than
water quality improvements, such as "improved wildlife habitat for hunting and
nonconsumptive uses". The agricultural economists who conducted the study also stated
that the results from their analysis "suggest that the benefits from a carefully targeted
land retirement program could approach or exceed costs".

A 1993 paper written by several professors in the forestry department at
Virginia Tech, entitiled "Benefits and Costs of Forestry Best Management Practices in
Virginia", indicates a range in the ratio offorestry sediment control benefits to BMP costs
in Virginia from 0.10 to 0.55. The ratio most favorable to the BMPs was calculated for
a "passively-administered, nonregulatory BMP program" in the Piedmont region of the
State. The least favorable ratio of 0.10 was calculated for a hypothetical "regulatory
forestry BMP program that would mandate more stringent BMP regulations similar to
those of states that have mandatory programs" in the coastal plain of Virginia.

A study ofthe costs and benefits of urban erosion and sediment control in North
c;arolina found that "b~ngfit-costanalysis suggests that thg overall ratio is likely to be

positive, although a definitive figure is elusive." ["Costs and Benefits of Urban Erosion
and Sediment Control: The North Carolina Experience", Environmental Management,
1993].
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Federal Funding at Risk is Limited, But Direct Comparison to Costs is
Misleading. In 1994, Virginia received $2.15 million in federal Section 306 (coastal
zone) funds, $1.65 million in Section 319 (Clean Water Act) funds, and $0.2 million in
Section 6217 funds. These are the funds that would be directly at risk if the State does
not receive at least conditional approval of its proposed Section 6217 program.

The Section 306 and 319 penalties for not implementing Section 6217 involve
the withholding of certain portions ofthe funding. These proportions increase from 1996
to 1999. For example, in 1996, the 306 penalty is 10 percent of 1995 baseline funding
withheld; by 1999, it is 30 percent of 1995 funding. In 1996, the 319 penalty is also 10
percent of 1995 baseline funding, but the reductions to 1999 are based on a different
principle. Each year's penalty is established based on the prior year funding, so there is
a compounding effect to the reduction. Thus, while the proportion of prior year funding
that is to be received is 90, 85, 80, and 70 percent in 1996, 1997, 1998, and 1999
respectively, the proportion of the 1995 baseline that is received by year is 90, 76.5, 61.2,
and 42.8.

Based on these proportions, and assuming that the Section 6217 funding would
be lost if the program is not adequately implemented, JLARC staff estimate that the
State would lose $0.6 million in federal funding in 1996. By 1999, assuming no increase
in program funds nationally, the State would lose $1.8 million.

This amount is less than the $9.3 million JLARC staffestimate would need to
be expended annually during this time period for selected administrative activities to
implement Section 6217. Further, the amount is minimal in comparison to the
compliance costs that have been calculated. However, the ability to maintain the federal
funding may only be a small part of the positive effects, or benefits, of Section 6217. The
greater benefit, the water quality benefits, have not been quantified.

Individual Responses to BMPs May Not BeAdequatelyPredicted. Afinal
point regarding the economics ofnonpoin t pollution is that it is not easy to fully anticipate
landuser responses to the best management practices. For example, some farmers in the
Shenandoah Valley have indicated that their response to a loss of income might be to try
to restore that income through an increase intheir production - for example, increasing
the farm's number of animals. Such a change could offset some of the gain per-animal
in nutrient reductions.

State Commited to Nonpoint Reductions But May Fall Short of Goal

Virginia has some efforts underway to address the nonpoint pollution reduction
issue. One of the major overarching umbrellas under which this issue is being addressed
is the 40 percent nutrient reduction goal for the Chesapeake Day. This reduction goal,
shared by Maryland, Pennsylvania, and Virginia, is leadingVirginia to work on nonpoint
pollution prevention efforts in the tributary rivers to the Bay. Depending on the
perspective taken, Section 6217 could be viewed as enhancing the State's approach to
nonpoint pollution and making realization of the goal more likely; or it could be viewed
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as imposing a particular approach when the State could find more acceptable alterna
tives for meeting its nonpoint pollution goals.

ChesapeakeBayModelProvides Quantifi,edNonpointPollutionBaseline.
Results from computer runs ofthe Chesapeake Baymodel from a 1985 baseline yearhave
been generally accepted by the Chesapeake Bay states (Virginia, Maryland, and Penn
sylvania) as the baseline against which the objective of reducing nutrient levels by 40
percent is to be assessed. Model results from 1985 are available by tributary to the Bay
(in Virginia, the Potomac River Basin, the Rappahannock River Basin, the York River
Basin, the James River Basin, the Western Shore Coastal Basin, and the Eastern Shore
Coastal Basin) and by land use (agriculture, forest, urban).

The model estimates the amount ofnutrient material in the tributaries that is
controllable and noncontrollable (nutrient loadings that result from the natural state
and are not the result of human activity are considered noncontrollable). The 1985
baseline estimates of controllable nutrient loading levels in Virginia's tributaries sum to
70.932 million pounds of nitrogen per year and 9.503 million pounds of phosphorus per
year. Of this amount, 35.830 million pounds of nitrogen (50.5 percent of the total
controllable nitrogen) and 4.532 million pounds of phosphorus (47.7 percent ofthe total
controllable phosphorus) were due to nonpoint as opposed to point sources. Thus, in the
baseline year run of the Chesapeake Bay Model, nonpoint pollution accounted for a
substantial proportion of nutrient loadings in Virginia's tributary basins. Within the
category of nonpoint pollution, 1985 baseline year estimates across the tributaries
suggest that about 82 percent of the nonpoint source nutrient loadings were from
agricultural land uses, 16 percent were from urban land uses, and only 2 percent were
from forestry land uses.:

Current Efforts Projected to Place Virginia Close but Short ofNonpoint
Goal. In May and August of 1993, DEQ issued discussion papers which contained
nutrient reduction information based on the Chesapeake Bay model. The papers
contained estimated nutrient reductions from nonpoint sources achieved as of 1991, and
as projected to the year 2000 (see Table 7). These estimates and projections were shown
by tributary basin. The State is currently behind in its tributary strategy work, so these
papers reflect the last published results for all basins, although new information on the
Potomac Basin has been made available.

With regard to controllable nonpoint nitrogen and phosphorus reductions
achieved in the six years from 1985 to 1991, estimates reported in these papers ranged
from a low of about three percent in nitrogen reduction in the Western Coastal Basin to
almost seven percent in phosphorus reduction in the Potomac Basin. There was
substantial variation across basins in the percentage reductions projected by the year
2000, or the year of 10 percent nutrient reduction goal of the Chesapeake Bay states.

Projected percentage reductions ranged from a low of about ten percent for nitrogen
reduction in the western coastal basin to a high of about 26 percent for nitrogen
reductions in the Potomac Basin.
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--------------Table7---------------
DEQ 1993 'IHbutary Strategy Papers:
Estimated and Projected Percentage

Reductions From 1985 Levels,
Nonpoint Pollution Nutrient Loads by Tributary Basin

Nitrogen Phosphorus
Achieved Projected Achieved Projected

River Basin Bv 1991 Bv 2000 Bv 1991 Bv2000

Rappahannock 5 13 6 15
York 5 15 5 13
James 5 14 6 15
Western Coastal 3 10 4 13
Eastern Coastal 4 22 4 23
Potomac 6 26 7 25

Source: DEQ's May 1993 "Discussion Paper: Reducing Nutrients in Virginia's Tidal Tributaries", and DEQ's August
1993 "Discussion Paper: Reducing Nutrients in Virginia's Tidal Tributaries."

It is important to understand, however, that the estimates of results achieved
or projected are based on information entered into the model on measures that have been
undertaken or are anticipated to address nonpoint pollution. The 1993 Potomac paper
stated, for example:

We estimate year 2000 nutrient reductions in the Potomac River Basin
as a result of progress achieved through current best mangement
programs. . .. These projections are based on anticipated BMP
implementation through a number ofagencies with existing programs,
including the Virginia Agricultural Best Management Practices Cost
Share Program, the Virginia Nutrient Management Program, the
Chesapeake Bay Preservation Act in the Tidewater region, the Food
Security Act of 1985, and the installation of BMPs on all forestry
harvesting areas. They can be viewed as conservative estimates,
although total numbers are probably not far off.

The estimates by pollution source are not based on actual water quality
measurement. The measurement of nonpoint pollution reduction progress through the
Bay Model is very sensitive to the assumptions that are applied about nonpoint pollution
prevention measures in use and the simulated relationship between these measures and
nonpoint pollution reduction. nCR staff indicate that during the development of the
Potomac tributary strategy and through discussion with representatives of Maryland,
Pennsylvania, and the District of Columbia, it became clear that the list of BMPs being
used to calculate nutrient reductions was too limited. nCR staff indicate that a work
group of the Nutrient Subcommittee for the Bay Model reviewed an expanded listing for
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the calculation of nutrient reductions, for technical consistency between the Bay
participants.

Whereas the August 1993 DEQ paper on the Potomac basin indicated a six-year
level ofnonpoint reduction achievement from 1985 to 1991 of about six and seven percent
for nitrogen and phosphorus, the State's October 1994 Potomac paper indicates a
reduction achievement from 1985 to 1993 of about 17 and 15 percent for nonpoint
nitrogen and phosphorus. The updated paper did not indicate that a substantial change
in the nature of the calculation had occurred, thereby leaving an impression that in two
years, the State had been able to more than double the percentage reductions that had
been reportedly achieved during the previous six years. The new estimated percentage
of nonpoint phosphorus reductions in Virginia's Potomac Basin is nearly equal to the
percentage reduction reported by DEQ in the Chesapeake Bay's overall phosphorus
levels for 1985 to 1992, a reduction level which has been previously attributed to the
State's phosphorus point source policy and the State's phosphate ban.

Differences in the 1993 and 1994 Potomac papers in the projected nonpoint
reductions to the year 2000 are also striking. Whereas total basin reduction percentages
under current efforts had been projected to fall 14.0 and 15.0 percentage points short of
the year 2000 goal for nitrogen and phosphorus respectively, revised projections indi
cated that current efforts would only fall 8.0 and 4.3 percentage points respectively.

There are two areas of consistency between the papers, however. First is the
overall perspective that current efforts are anticipated to move the State substantially
forward to its nonpoint pollution reduction goal. Second is the finding that there is a gap
between current efforts and complete achievement of the goal.

The latter finding is important because it suggests a need to increase the State's
nonpoint pollution effort, which is a premise of Section 6217. However, this still leaves
the questions ofhow and where the increased effort should be conducted, and who would
pay the costs.

Differences in Perspective Exist on Means to Achieve Nonpoint Reductions

A January 1993 EPA document, Guidance Specifying Management Measures
For Sources of Nonpoint Pollution in Coastal Waters, states that:

During the first 15 years of the national program to abate and control
water pollution, EPA and the States have focused most of their water
pollution control activities on traditional 'point sources'.

The starting point in arguing for Section 6217 and the need for enforceable measures
appears to be that progress in nonpoint pollution reduction to date has been too limited.
Thus, there is a need for further action. As stated by EPA staff, Section 6217 is "not
intended to be 'business as usual' for addressing nonpoint pollution".
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In addition, it is argued, nonpoint pollution best management practices are
well-established and they work. Data on the pollution reduction effectiveness ofBMPs
are provided in the EPA guidance. A requirement for general implementation, as
opposed to implementation only when water quality harm has been proven, is necessary
because it is infeasible to demonstrate the need for the management measures in each
situation. A Section 6217 coordinator in another state makes the following analogy to
illustrate the point:

A doctor may prescribe certain measures for a patient to follow. The
doctor's prescription is based on the knowledge that these measures
can help and have helped numerous patients with similar symptoms.
Patients generally accept the prescription on that basis. However,
whether or not the prescription will work for the particular patient is
not a certainty - for example, body chemistries and conditions differ.
If doctors had a burden to produce empirical data for each patient
supporting the utility of each and every prescription under a wide
variety of conditions, the practice of medicine would break down.
Similarly, there are inadequate resources available to demonstrate to
each and every landuser that best management practices on their
property will improve water quality.

Further, it is also argued that in some cases, the nonpoint pollution best
management practices can actually save the landuser money. The flexibility of the
management measures is also emphasized. There are a variety of practices that can be
used to satisfy the management measures.

On the other hand, the argument against enforceable measures includes the
following points. Progress on a voluntary basis has been good and more can be done. The
enforceable management measure approach poses problems. The management mea
sures themselves are ambiguous. For example, the grazing management measure
requires that "one or more" of four different practices may be required, including the
costly option offencing animals from streams. Thus, it is vague as to how many of those
practices will be expected and the extent to which fencing in particular will be expected.
The management measures may be expensive, especially if interpreted unreasonably.
Further, whether or not the measures are appropriate and effective depends on site
specific factors. The requirements intrude on landowner or landuser rights. This is
especially inappropriate when no finding of water quality harm has been made.

APPROACHES PURSUED BY EASTERN COASTAL STATES

Virginia, as well as other coastal zone states, face a somewhat difficult policy
choice regarding Section 6217. At this time, it appears that Virginia is headed in the
direction of implementing Section 6217 in the existing coastal zone but not in the
expanded zone. For comparison purpos~s, in November 1994 JLARe staff contacted
fifteen other eastern coastal states to inquire about their planned response to Section
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6217. These contacts indicate that most states, like Virginia, appear to be heading in a
direction ofimplementing Section 621 7 at least in some form and within some geographic
boundary. Further, most states, like Virginia, plan to use a different Section 6217
management boundary than proposed by NOAA. The contacts indicate that while some
of the states have attempted to estimate Section 6217 costs in particular areas, such as
dairy farm costs, no state contacted has yet attempted to fully estimate the costs it may
experience under Section 6217.

Specifically, JLARC staff found that thirteen of the fifteen states, all with
approved programs, are still seeking to work out an understanding with the federal
agencies on Section 6217. In one state with an approved program, it is considered
uncertain as to whether it will be possible to reach an understanding. One state that has
been developing a coastal program for approval (but is not yet a coastal zone management
state) will not go forward if Section 6217 remains unchanged.

With regard to the boundary issue, eleven ofthe fifteen states surveyed plan to
use a different Section 6217 boundary than proposed by NOAA. Eight states, including
four in the southeast, plan to use a less inclusive boundary. Three northeastern states
think a boundary dividing the state is undesirable, and may cover the entire state. One
state in the northeast plans to accept the boundary recommendation. Another state in
the southeast is uncertain as to its boundary response. For two states, whose existing
coastal zone already encompasses the entire state, the question is not applicable.

In general, the survey indicated substantial state concerns about the implemen
tation of Section 6217. The states indicated that there is an organization which is
working on a coastal state reaction to Section 6217. This organization, the Coastal States'
Organization (CSO), represents State Governors on coastal matters. CSO is seeking
changes to Section 6217. eso staff indicate that their effort is to "fix" rather than
eliminate Section 6217. CSO sought and received revised administrative guidance from
the federal agencies prior to the 1995 Congress. CSO staff have stated that if their
organization's concerns are not adequately addressed, eso may seek changes when the
Coastal Zone Management Act is scheduled for reauthorization in 1995.

CURRENT VIRGINIA APPROACH APPEARS APPROPRIATE

The information re...riewed for this study indicates that additional activities to
address nonpoint pollution in the Shenandoah Valley are desirable. The usefulness of
further nonpoint pollution activity in NOAA's "look-beyond" area does not appear to be
particularly in dispute. DCRjs data indicates some nonpoint pollution problems in that
area. The Chesapeake Bay Model indicates that in an average hydrologic year, about 20
to 40 percent ofpollution loads to th« Potomac, which has a Shenandoah Valley S11bbasin,
are transported to the Bay. The JLARe staff survey of extension agents found that the
13 agents serving farmers in localities with 50 percent or more land area in the "look
beyond" area all agreed with the statement that nonpoint pollution could be better
managed on some farms in their locality. JLARC staffdiscussions with soil conservation
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district staffin the Shenandoah Valley and with the fanners at the farms visited did not
indicate a disbelief that best management practices on their farms might reduce their
impact on tributary rivers and the Bay - their strong concern, however, was with the
approaches that might be dictated to achieve water quality objectives.

Section 6217 does not appear to be the appropriate vehicle to address the
nonpoint pollution problems in the look-beyond area, for several reasons. This area is not
part of the coastal watershed. Its localities generally have less than 15 percent of their
land area with drainage to the coast. Section 6217 has the potential to be especiallycostly
for landusers in this area - for example, due to the intensity of livestock farming in this
region. The State has an alternative available to achieve its nonpoint objectives through
its tributary strategy effort in connection with the Bay, and this is an effort over which
the State has more control in ensuring that the ends achieved are worth the means that
are pursued.

Further, there are problems with the land area addressed by NOAA and EPA's
"basic recommendation". Twelve of the 15 localities in this area are dissected by the
hydrologic boundary that is drawn. Eight of these localities have less than 50 percent of
their land area in the basic recommendation. NOAA and EPA have recognized that a
regard for local jurisdictional boundaries is a factor which can be used to justify an
alternative boundary.

In summary, additional nonpoint pollution reduction efforts appear to be
necessary if the State is to meet its Chesapeake Bay goals and promote water quality.
However, Section 6217 as currently designed raises several concerns, including its
approach, its expense, and the uncertainty that exists as to NOAA's final boundary
position. Consequently, the State's current approach appears to be appropriate: to
consider implementation of Section 6217 in the existing coastal zone while exploring the
details of the likely impact within that zone before making a final decision. The State
needs to clearly understand what the federal expectations are with regard to the
implementation of potentially high-cost management measures, such as existing OSDS.
The State may also need to consider whether its agencies have the regulatory authority
to make boundary distinctions in applying and ensuring the implementation of the
management measures.
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, Appendix A

SENATE JOINT RESOLUTION NO. 43
1994 Session

Appendixes

Requesting the Joint Legislative Audit and Review Commission to study the costs and
impacts associated with implementation ofSection 6217ofthe Coastal Zone Manage
mentAct.

WHEREAS, Virginia has an approved Coastal Zone program that administers federal
grant money received under the Coastal Zone Management Act; and

WHEREAS, Congress amended the Coastal Zone Management Act in 1990 to require
coastal states to develop a program of"enforceable measures" to address nonpoint source
pollution; and

WHEREAS, the United States Environmental Protection Agency has published guid
ance for the states on what enforceable measures need to be developed; and

WHEREAS, these enforceable measures may require additional legislation, regulation,
enforcement personnel, and other efforts by the Commonwealth; and

WHEREAS, these same enforceable measures may impose a significant financial burden
on the Commonwealth's counties, cities and towns as well as its agriculture and forestry
industries; and

WHEREAS, the National Oceanic and Atmospheric Administration, which administers
the Coastal Zone program with the United States Environmental Protection Agency, has
requested the Commonwealth to expand its coastal zone to include all ofthe Shenandoah
Valley and significant portions of the piedmont; and

WHEREAS, Virginia already has a nationally acclaimed nonpoint source pollution
program and is making significant strides in addressing water quality throughout the
Commonwealth; now, therefore, be it

RESOLVED by the Senate, the House ofDelegates concurring, That the Joint Legislative
Audit and Review Commission study the costs and impacts ofproceeding to develop and
implement a program of "enforceable measures" that would satisfy the requirements of
Section 6217 of the Coastal Zone Management Act. The study shall include an analysis
ofthe costs and impacts to state agencies, local governments, as well as to the regulated
community or compliance WIth the Section o~l'l program. The study shall also identity
what actions the federal governmentcould take, includingthe withholdingoffunds, ifthe
Commonwealth does not proceed and which programs would be impacted by such actions
or loss of moneys.
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The Commission shall complete its work in time to submit its fmdings and recommen
dations to the Governor and the 1995 Session ofthe General Assembly as provided in the
procedures of the Division of Automated Legislative Systems for the processing of
legislative documents.
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AppendixB

Technical Appendix

Appendixes

The approach used to assess the costs of Section 6217 has been generally
explained in the text of this report. However, additional technical documentation of the
analysis has been prepared as a separate document, available upon request, titled
Technical Appendix: Costs ofExpanding Coastal Zone Management in Virginia.
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AppendixC

Agency Responses

As part of an extensive data validation process, the major State agencies
involved in a JLARC assessment effort are given an opportunity to comment on an
exposure draft of the report. Because of the extent of the involvement of two federal
agencies with the issues addressed in this report, a comment by those agencies on the
report is also included. Appropriate technical corrections resulting from the written
comments have been made in this version of the report. Page references in the agency
responses relate to an earlier exposure draft and may not correspond to page numbers
in this version of the report.

This appendix contains responses from the Virginia Secretary of Natural
Resources, the Virginia DepartmentofEnvironmental Quality, the VirginiaDepartment
of Conservation and Recreation, and a joint comment by the National Oceanic and
Atmospheric Administration and the U.S. Environmental Protection Agency.



George Allen
Governor

COMMONWEALTH of VIRGINIA
Office of the Governor

January 25, 1995

Mr. Philip A. Leone, Director
Joint Legislative Audit and Review Commission
Suite 1100, General Assembly Building
Richmond, Virginia 23219

Becky Norton Dunlop
Secretary of Natural Resources

Subject: Costs ofExpanding Coastal Zone Management in Virginia

Dear Mr. Leone:

Thank you for providing me a copy of the above-captioned draft report, dated
January 6, and its technical appendix.

The Department of Environmental Quality and the Department of Conservation
and Recreation have reviewed the report and have provided you detailed written
comments under separate covers.

Environmental policies must be based on rigorous cost-benefit analysis. It is my
hope that as JLARC continues in its various missions we will have greater opportunity to
work together to assure that federal and state policies result in improved environmental
quality.

We appreciate your giving us the opportunity to provide input.

Sincerely,

I -f-" ,.

, ff.-:"l'.;>I,,! /' .: s'~~.. t.

- Beck1 Norton Dunlop

BND/jmh

P.O. Box 1475 • Richmond, Virginia 23212 • (804) 786-0044 • TDD (804) 786-7765



COMMONWEALTH of VIRGINIA
DEPARTMENT OF ENVIRONMENTAL QUALITY

Peter W. Schmidt
Director January 24, 1995

P.O. Box 10009
Richmond. Virginia 23240-0009
(804) 762-4000

Mr. Philip A. Leone, Director
Joint Legislative Audit and
. Review Commission
Suite 1100, General Assembly Building
Capitol Square
Richmond, Virginia 23219

Re: Exposure Draft of the JLARC Report: Costs of Expanding Coastal Zone Management
in Virgina under SJR 43 (1994)

Dear Mr. Leone:

The comments of the Virginia Department of Environmental Quality following our
review of the referenced document are attached. We appreciate the opportunity to comment,
and congratulate you and your staff on your handling of this difficult subject.

A responsible nonpoint source pollution prevention program is a key element in
Virginia's effort to ensure clean waters that benefit the citizens of the Commonwealth. OUf

efforts to meet our clean water goals will continue, with or without a Section 6217 Program.
Our concern is that the analysis in the Exposure Draft is based on assumptions that are
inconsistent with the findings of the Threshold Review Report prepared by the Department of
Conservation and Recreation, and that the Exposure Draft assigns to Section 62I7 all~fi=-=u=tu=r=---=-e ~

. costs of nonpoint source pollution control activities that would be carried out even without
Section 6217. These assumptions result in over-estimation of costs due to Section 6217.

Since 1983, when Virginia entered into the Chesapeake Bay Agreement, the
Commonwealth has been a national leader in protecting aquatic resources from the impacts of
nonpoint source pollution. EPA recognized that fact in 1988 when it commended the Virginia
Program. We assert that there is reasonable precedence for the responsible Federal agencies
to accept Virginia's proposal that our existing and future programs are not only sufficient to
meet the requirements of Section 6217, but are far more effective than a prescriptive, one
size-fits-all approach. If refinements to our Program are needed, then any costs incurred by
the Corrrrn.onvvco.lth and b)' affected Iun.duacre will bc car·.:fully cvalua.tcd to achievc an

appropriately balanced equation of costs and water quality improvements. The resulting final
Program will be much less expensive than portrayed in the Exposure Draft.

629 East Main Street, Richmond, Virginia 23219 - Fax (804) 762-4500 - TOO (804) 762-4021



Mr. Philip A. Leone, Director
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DEQ staff have reviewed the Exposure Draft, and offer the detailed comments
attached. If you have any questions, please do not hesitate to contact me.

Sit;;>rJ' ~
t,·I--\.. (!j.fcr,,-..J.{ j

Peter W. Schmidt

Attachments



Comments of the Virginia Department of Environmental Quality
on the Exposure Draft of a Report by the

Joint Legislative Audit and Review Commission
Entitled

"Costs of Expanding Coastal Zone Management in Virginia"

1. Introduction

The Department of Environmental Quality (DEQ) has reviewed the Exposure Draft of
a report by the Joint Legislative Audit and Review Commission (JLARC) entitled "Costs of
Expanding Coastal Zone Management in Virginia" (the Report). Due to the short time
available for review and the lengthy analysis presented in the Technical Appendix.to the
Report, we will continue our review and offer additional comments, if appropriate.

DEQ appreciates the considerable achievement of JLARC in dealing with the complex,
evolving issue of non-point-source pollution management, and the problems of developing a
program according to Section 6217 of the 1990 reauthorization of the federal Coastal Zone
Management Act. The analysis presented in the Technical Appendix, and upon which the
Report is based, is a useful effort to identify costs that Virginians might incur if a too
ambitious program were to be adopted. The assumptions and cost data provide a starting
point for refining the analysis, comparing strategies, and achieving a program that is
supported by the State's citizens.

We appreciate the study's conclusion that the current State approach is appropriate.
Virginia's Coastal Management Program has been, and continues to be based on sound
science and innovative programs, and incorporates programs that address specific problems
and issues relevant to the Commonwealth's specific needs and priorities. The development of
a strategy for meeting the requirements of Section 6217 will reflect that same approach. The
Report mentions several of the current activities that might eventually be incorporated into
that strategy, such as the Chesapeake Bay Tributaries Strategy, the incorporation of the
Chesapeake Bay Preservation Act as an enforceable policy of the Virginia Coastal Resources
Management Program, and the on-going evaluation of appropriate on-site waste-water disposal.
system standards.

However, the Report reflects the problem of conducting an analysis before all of the
factors affecting the analysis are completed. The findings of the Department of Conservation
and Recreation's Threshold Review document (TR) is clearly important information for the
analysis. As we will discuss below, we think that several of the assumptions that form the
basis for the cost estimates should be reconsidered prior to completion of the final report in
order to better reflect the conclusions of the TR. However, this does not diminish our view
that the report will complement other strands of the complex web of analysis and public
discussion that is needed to develop an appropriate coastal NPS pollution control program for
Virginia.
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Our comments below focus on recent clarification by the U.S. Environmental
Protection Agency (EPA) and the National Oceanic and Atmospheric Administration
regarding the approval and irhplementation process for programs developed pursuant to
Section 6217. As well, we have pointed out several errors or omissions that should be
addressed prior to the completion of a final Report. And finally, we offer our
recommendation regarding the use of the Report in the further development of Virginia's
program.

2. NOAA/EPA Clarification of Approval and Implementation Procedures

The Report notes the "substantial state concerns about the implementation of Section
6217" (pp 50-51) that have been voiced by most coastal states, including Virginia, since the
NOAA/EPA Guidance Documents were issued in January, 1993. While each state focuses on
the issues specific to their own circumstances, there has been general concern over several
issues. The Report recognizes the same general concerns shared by other coastal program
participants: the areas within which the management measures will be applied, the time frame
for adoption and implementation of a program, and the costs that will be incurred by various
groups of landusers.

The Coastal States' Organization articulated this concern in a letter to the
Administrator of EPA (Carol M. Browner) and the Undersecretary of Commerce (Dr. James
Baker) on December 5, 1994 (attached). Central to the CSO arguments presented in that
letter is that the Coastal Zone Management Program is a voluntary program undertaken by
states to further national coastal zone management goals while also addressing the important
priorities at home. If the costs of participating in the program exceed the benefits that are
derived from federal funding and the enhanced state oversight of federal activities, then there
is little reason for states to continue to participate in the program. Thus, there is a strong
incentive for NOAA and EPA to achieve a program that has the general support of
participating states. NOAA and EPA responded to CSO on January 6, 1995 (attached), and
offered clarification regarding the way Section 6217 Programs would be approved and
implemented.

Consideration of the policy and programmatic implications of the NOAA/EPA
response to CSO may help users of the Report place its conclusion in the framework of
nationwide forces shaping the § 6217 program. CSO requested policy changes needed to re
engender support for the Coastal Program that has been lost due to concern about Section
6217. Specifically, CSO asserted the congressional intent of § 6217 that states determine the
inland boundary, and further, called for targeting to specifically address coastal waters that do
nUL meet applicable water quality standards or where 11 is "reasonably foreseeable" {hal
standards will not be met in the future. CSO also called for a more realistic time frame for
program development and implementation, and for a broader definition of acceptable
enforcement tools. This point of view is compatible with Virginia's program for development



DEQ Comments on JLARC Exposure Draft
Costs of Expanding Coastal Zone Management in Virginia
Page 3

of a Tributaries Strategy under the Interstate Chesapeake Bay Cleanup Program, and other
NPS control activities being carried out by state agencies, local governments, and private
landusers. This is the best way to ensure that the commitment of scarce public and private
money, time, and energy addresses real problems. The NOAAlEPA response provides an
opportunity to demonstrate the sufficiency of Virginia's existing and developing NPS
programs and the area within which their application is intended, or to gain conditional
approval of a program while continuing to develop strategies that have the support of affected
landusers. We believe this is a necessary condition for developing a program in Virginia.

The NOAA/EPA response clarifies the manner in which a Section 6217 program could
be implemented, and provides an opportunity for action if Virginia opts to continue its
program development efforts. Virginia and NOAA met on December 13 and 14 for the initial
presentation of Virginia's Threshold Review. NOAA's response to Virginia is expected in
late February or early March. Following that response, Virginia has until July 1, 1995 to
submit a complete program. According to the NOAAlEPA response, NOAA may approve the
full program at that time, or may grant conditional approval as appropriate for up to five
years. During that time no funding would be lost if the Commonwealth agreed to work to
implement other NPS pollution control strategies.

3. Detailed Comments

General - NOAA/EPA should be invited to review and comment on the exposure draft.
Especially in light of need for clarification of economic achievability, and the reliance on the
methodology used by NOAAIEPA in their initial cost analysis.

P. 1 - The statement "...discharge of point source pollution is subject to federal permit
requirements..." should include reference to state permits, as well.

P. 4 - Figure 1 presents a misleading picture of participation, and should be changed to show
three categories: (1) coastal states with approved programs, (2) coastal states without
approved programs, and (3) non-coastal states.

P. 5 - The report should note that, in addition to DEQ's role in point source pollution control,
this agency is the lead agency for Virginia's Coastal Program, and has the lead responsibility
for administering Section 306 and 309 funds, as well as for reviewing consistency of state and
federal actions with the Program. The Department of Conservation and Recreation is the
Commonwealth's lead nonpoint source pollution control agency and is the lead agency for
developing the Section 6217 program.

PP. 5-6 - The discussion identifies federal funding available from the federal CZMA program.
However, the point should be made that the federal funds are important in leveraging the
commitment of considerable local and state funds as well as funding from private sources to
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address coastal issues.

P. 8 - The Report states that penalties could begin as early as 1996. However, in light of the
clarification provided by EPAINOAA, penalties could be delayed while the State works to
address the remaining unmet management measures.

P. 14 - The Report states that "There is no guarantee that the 'look-beyond' area would be
excluded when NOAA takes its final boundary position.... it seems unlikely that NOAA would
decide to exclude it." To the contrary, it appears likely that NOAA can be convinced that the
application of 6217 in the 'look-beyond' areas is not needed in light of wider efforts on the
part of the Commonwealth to address problems of NPS pollution.

The Administration has taken the position that Virginia's current coastal zone
boundary is sufficient. The Commonwealth's approach to Coastal Zone Management has
historically relied on programs developed to address specific problems in the state, and that
are supported by the citizens, businesses, and localities affected. We have also placed heavy
reliance on education, voluntary action, and incentives to maintain support for the program.
Most of these programs are applicable statewide or in specifically targeted areas, and are
incorporated into Virginia's Coastal Program after their adoption because they, incidentally,
serve coastal resources program goals as well.

P. 31 - The discussion of future events that will affect costs that Virginia will actually incur
as a result of Section 6217 should note that there are already State program development
efforts underway that are not attributable to Section 6217, but which may have the effect of
achieving one or more of the management measures not currently met. Thus, while additional
costs may be incurred, they would be incurred as a result of state priorities rather than in
response to Section 6217. One example is the Health Department's re-evaluation of on-site
disposal system standards. Another is the Chesapeake Bay Tributaries Strategy. Both
programs likely will address issues that are included in Section 6217.

PP. 38-44 - JLARC presented detailed discussion of costs based on general assumptions;
however, benefits accruing from the expenditure did not receive the same rigor of analysis or
presentation. We recognize the lack of reasonable means for assessing the value of
environmental benefit and the lack of a definition of economic achievability by NOAA.
However, in the absence of that ability, there is considerable argument to be made that a
narrative description of those benefits should accompany the cost analysis. Three areas of
benefits should be recognized by anyone considering the report:

1. There is the direct henefit to water nnalitv and. r-nnserjuenfly. to human users and
other living organisms that rely on clean water. For instance, excessive sediments are
frequently implicated as factors in the decline of commercially important shellfish resources.
Measures to reduce sedimentation are part of the strategy that is needed to revitalize that
resource and associated industry.
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2. In addition to the benefits to humans and other living resources, mitigating factors
that reduce the cost burdens on affected landusers should be recognized and addressed. For
instance, there is a demonstrated relationship between costs incurred in design, operation, and
maintenance, and the useful life of on-site waste-water disposal systems. Inappropriate design
and siting or careless use of a system may result in higher costs to users for earlier .
replacement or rehabilitation of systems.

3. Finally, there is a benefit that accrues from the leveraging of the federal funds that
will be made available by developing a 6217 NPS Management Program, For instance, the
Section 306/306a funds of the Coastal Zone Management Act are applied to state and local
programs, thereby minimizing the use of state general funds for certain programs that also
serve a coastal protection purpose, and attracting matching local funds and in some cases
private funds or other federal funds for important coastal issues. Over the past three years,
for instance, the $5,991,000 of Section 306 funds received by the Commonwealth attracted an
additional commitment of the same amount from state, regional, and local agencies for

. important coastal projects.

Appendix - P. 2, 8, and 10 (Table 2) - The assignment of costs to the low estimate for
nutrient and pesticide management appears inconsistent with the finding of the nCR
Threshold Review (TR) that Virginia programs collectively meet the management measure
within the coastal management area, and partially meet the measure in the recommended area
outside the coastal management area. No justification is given for this deviation from the
assumption that is applied to the low cost calculation for other guidelines that no costs are
assigned where the management measures are met. This same inconsistency appears in other
agricultural guidelines calculations, as well.

JLARC STAFF RESPONSE:

State implementation of Section 6217 can be broadly viewed in two steps: (1) putting
enforceable policies in place, and (2) implementing those policies by achieving
landuser compliance. Most of the cost of Section 6217 will come from the second step,
when landusers not in compliance with the management measures incur costs to
comply with the measures. These costs are estimated in the JLARC staff report.

The Threshold Review (TR) document is a self-assessment by Virginia agencies and
others of Virginia's status with regard to the first step, or haVing the policies in place. It
is an examination of the extent to which there may be enforceable policies in place that
might be construed as sufficient to meet each management measure.

The DEQ response notes that "ln practice, Virginials Coastal Zone Management
program review, approval. and implementation process has always incorporated a high
dearee of neootiation with the Federal oovernment." There is 8 strono incentive for
Virginia, or any coastal state, to present a best rather than worst case view of State
programs in its threshold review document. Virginia's document appears to be a good
document in a number of respects. However, its purpose and content did not generally
include the provision of data pertaining to the second step of the Section 6217
implementation question, which is the extent of landuser compliance with the
measures.



Oonsequently, JLARC staff did not view the TR as the ideal basis for addressing an
important aspect of the cost question, the extent to which the management measures
are or are not met. Within time and resource constraints, JLARC staff therefore sought
information to specifically address this question. The most detailed information was
obtained by JLARC staff for the agriculture cost component. Virginia cooperative
extensive agents in the current and proposed zones were surveyed, and each provided
JLARC staff with low, high, and best estimates of the extent to which the management
measures are met in their locality. However, for many other cost components, the
lower end of the JLARC staff cost range is based on a cruder assumption that if the TR
indicates the State has enforceable policies in place, then those policies are being
implemented by all landusers, and no higher compliance levels can be achieved.

It should also be noted that for many of the cost categories in which the TR conclusion
was used as the basis for the low cost estimate, the TR conclusion also had an effect
on the calculation of the JLARC staff best estimate. This is because in many of these
cases, the JLARC staff best estimate was based on the midpoint between the low and
high cost estimate.

Appendix - P. 22 - The statement that "the greatest fmancial burden will be borne by farms
with livestock, due to higher costs per farm for the confined animal and grazing management
measures" is inconsistent with the finding of the TR that "the Virginia Pollution Abatement
Permit program adequately addresses the intent of the management measure components." If
the TR is correct, no costs should be assigned to either low- or high-cost Section 6217
estimates. This inconsistency between the two documents should be explained.

Appendix - P. 33 - The TR relied on Virginia Department of Forestry staff, as well as staff
from other state and federal agencies in determining that the Forestry management practices
were met. It is not clear why the Report's high cost estimate relies on a worst case scenario
by one of the participants in the TR process, nor are the factors considered in projecting that
scenario explained. An explanation of the discrepancy between the two documents is
warranted. As well, in light of the commitment of the NOAAlEPA response to "expand our
view of what could constitute acceptable back-up enforcement authorities.," the methodology
for developing the worst case scenario should be better explained.

Appendix - PP. 42-44 - Given the on-going need to control streambank erosion, it is unclear
how much cost should be attributed solely to meeting the Section 62] 7 management measures.
A strong argument could be made that streambank erosion control costs will be incurred
regardless of the requirements of Section 6217. An adjustment in the cost calculation, and an
explanation of this fact, are warranted.

Appendix - PP. 59-90 - One of the more provocative cost findings in the Report is the
estimate developed for new and existing on-site waste-water disposal systems (0808). The
prominence of this cost in the Report is inappropriate. The Report correctly notes that
Virginia has already embarked on changes to its standards. For instance. the Chesapeake Bay
Preservation Act already specifies design and location criteria for systems in areas addressed
by the Act. As well, the Health Department is in the process of reevaluating its design
standards. As is the case throughout the report, OSDS retrofitting is one of a series of



options available for meeting the management measure. If changes to standards that are
currently being evaluated still do not attain the management measure, then the state would
still have a menu of possible actions. Due to their cost, retrofits are unlikely to be required
solely for the purpose of meeting the management measures of Section 6217.

JLARC STAFF RESPONSE:

It is possible that NOAA and EPA will not require states to interpret and apply the
existing aSDS management measure in an aggressive.mannef. Nonetheless, JLARC
staff do not concur with DEQls opinion that the CSDS management measures are
given Inappropriate prominence In the JLARC report. Even Virginia'. TR document to
EPA and NOAA indicates that these measures are not fully met. The TR notes the
minimal separation distances from groundwater which have been required In Virginia.
While the Health Department is in the process of reevaluating Its design standards, our
understanding Is that these standards would pertain to new OSDS. and would not be
retroactively applicable to existingaSDS (for which most of the costs are calculated).

FurtherI DEQ Indicates that -due to their cost, retrofits are unlikely to be requlred.
JLARC staff were requested to calculate the costs of Implementing Section 6217.
JLARC staff worked with the cost approach used In the EPA's economic achievability
analysis to calculate these costs. It was not considered appropriate for the report to
predict which management measures would be considered too costly for real
application. and therefore reduce those costs to zero. With regard to unit costs, the
OSDS retrofit per-household costs used in the JLARC report are less than the unit cost
presented in the DEQ/DCR tributary strategy paper of OCtober 1994 for connecting
septic systems to central collection and treatment systems. On a per-household cost
basis, the CSDS retrofit costs are also less than the costs calculated per-farm through
the analysis of the agriculture management measures. From purely a cost equity
standpoint. it is therefore difficult to argue that the agriculture management measure
costs should be bome but not existing OSDS costs.

These points about CSDS retrofit are made to Indicate the problems that exist with
dismissing these costs based on a view that the separation distance problem is being
solved, or based on the cost magnitude alone. The points are not to be construed.
however. as arguing one way or the other on the need or desirability of Implementing
the Section 6217 existing CSDS measure.

Additionally, the cost estimates for the Urban Guidelines suffer from the same problem
mentioned above for analysis of other Guidelines. To assign additional costs to 6217 if the
management measure is met seems unreasonable, yet the JLARC high-cost estimate appears to
be based on just such an asswnption. For instance, the right side of the Table on Page 7S of
the Technical Appendix appears to offer a more justified range of high to low cost estimates
than does the combination of numbers from the right s:IInti l~ft hsanti t".1'\lnmn<: nf th~t fsal\lp



4. Use as a General Cost Study for Refinement of NPS Strategy

We envision that, as NPS pollution prevention programs are pursued, the Report will
be a starting point for more refmed analyses of each individual strategy. On page 25, the
Report points out that two factors have a major impact on Virginia's costs, beyond the basic
cost identified by JL.A.RC for meeting the management measures within the existing Coastal
Area. The two factors identified are the area within which the management measures are
applied and the cost of measures to correct or prevent OSDS failures. There is a third factor
that has a major impact on costs, and that is the degree to which existing or developing
programs already meet the management measures.

The cautious assumptions used to develop the cost estimates in the Report are
inconsistent with the Department of Conservation and Recreation's Threshold Review report
(TR) that Virginia has substantially met the management measures in the area of greatest
concern. We think that this may result in an overestimation of the costs of an achievable
6217 Program.

The Report cites the finding of the TR that ·84% of the management measures are fully
met in the Commonwealth's Coastal Zone. Yet, the Report only bases its low range cost
estimate on the findings of the Threshold Review. The low estimate assigns costs only to
management measures that the TR found were not met or were only partially met. The high
range is based on an assumption that additional actions will be needed to meet the
management measures identified as already met by the Threshold Review.

The Report and the TR also note that other programs being developed for reasons other than
6217 have the potential to contribute to Virginia's attainment of the remaining management
measures. Examples include the inclusion of the Chesapeake Bay Preservation Act as an
enforceable policy of the Coastal Program, the development of Virginia's Tributaries Strategy,
and the Health Departments on-going evaluation of on-site waste-water system standards.

With these factors in mind, future analyses should focus on a more narrow range of
cost assumptions. The low cost assumption should reflect costs incurred to meet the partially
met or unmet management measures that are left after including the likely impacts of program
development actions now underway. The high cost estimate should reflect an assumption that
all actions to meet the partially met or unmet management measures will be attributed to §
6217.

5. Conclusion

The Virginia Coastal Program was built upon, and continues to operate as a network
of programs that were adopted to meet pressing problems important to Virginia's citizens and

. buslnesses. By uernonsrranng 1.0 NOAA mal IDose programs worxen in concen 10 rumn me
goal of effective coastal management, Virginia met NOAA's program requirements without
the need to place any additional burdens on the population. We would expect to pursue the
same pattern in the future.



The inputs to the analysis seem to imply that the terms dictated by NOAA in its
guidance document will set the terms for the implementation of 6217. In practice, Virginia's
Coastal Zone Management program review, approval, and implementation process has always
incorporated a high degree of negotiation with the Federal government. The Commonwealth
retains considerable ability to demonstrate the effectiveness of its existing programs, as well
as to propose a package of measures and geographic focus that works best for Virginia.
Unfortunately, the ll..ARC study notes, but does not give adequate weight to NOAA's
willingness to find solutions that are workable, as evidenced by the 1/6/95 response from
NOAAlEPA to CSO.

We agree with the Report's conclusion that the current Virginia approach is
appropriate. The Administration has stated and remains committed to the proposition that the
Coastal Zone boundary should not be expanded from its current definition. The
Commonwealth could opt to pursue approval of a 6217 program based on existing and
planned programs within the existing area. Even conditional approval of a program would
provide the opportunity to prepare a responsible program for final approval that incorporates
voluntary actions, existing local and state regulations, incentives, or new tools such as "bad
actor laws". In some cases, the Commonwealth may have a need, beyond Section 6~17 or the
larger Coastal Zone Management Program, to apply those tools beyond the current coastal
zone boundary. It would be an unfortunate constraint on the Coastal Program to legislate
restrictions on the development of a well-thought-out 6217 program on the basis of the
admittedly difficult analysis that was used to develop this report.
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I am writing on behalf of the Coastal States Organization to request your immediate
implementation of several measures urgently needed to maintain the viability and the success
of the coastal nonpoint pollution control program as established by section 6217 of the Coastal
Zone Amendment and Reauthorization Act of 1990.

For these reasons we are requesting immediate agency action, prior to the convening of the
l04th Congress, 10 rectify this situation. It is our firm position that the following four
NOAA/EPA policy changes are required to keep all of the 34 State participating in the
voluntary National eZM program, and to assist with the reauthorization of the National CZM
program in the l04th Congress.

There is a very real danger that several States will withdraw completely from the National
Coastal Zone Management program unless there is immediate relief granted by NOAA and
EPA for the §6217 portion of the program. The States have widespread, longstanding legal
and policy objections with the current agency guidance to implement the §6217 program.
Further, due to the dynamic changes that have swept Washington, D.C., the entire National
CZM program, which is up for reauthorization in the l04th Congress, will be in jeaporady due
almostsolely to the onerous agency requirements pertaining to the §6217 program.

Dr. James Baker
Undersecretary of Commerce
U.S. Department of Commerce
14th & Constitution Ave. NW
Washington, D.C.
20230

Dear Undersecretary Baker and Administrator Browner:

The final determination of the location or the §6217 boundary resides with the States. Section
6217 provides that the States are to "determine" the location of the boundary based upon the
NOANEPA "recommendations." .The NOANEPA guidance, however, ignores the plain
meaning of the statute. That the States shall make the ultimate decision with regard to the'
"2n3Dnse11'Uu1t Qrc;.o ~oundnry i;3 th~ d~o..- ,;,olli5, ...~ivUQl iJJlt:;ll t uf ~GZ17. "I1.J.~ iJ.npClTtano;;~Q£ the

boundary issues was recognized and much discussed at the time of the 1990 amendments to
the CZMA. As stated on the House Floor by the House Merchant Marine & Fisheries

J

Committee Chairman Walter Jones during passage of the CZMA reautorization bill:

Carol M. Browner
Administrator
U.S. Environmental Protection Agency
401 M St. SW
Washington, D.C.
20460



The Committee is well aware of the sensitivity associated with the [16217] boundary
questicns, but believes strongly that the need to address these boundary issues directly
outweighs the uneasiness the exercise apparentlyentails ,for some State programs.' If the
boundaries are not adequate to do the job, the issue should be recognized and resolved,
not avoided. In any respect, the ultimate decision with regard to inland boundaries
continues to reside in the State. '

Geographic targeting of the §6217 program is necessary.. The §6217 program, as described in the
statute.. is limited in scope, designed to address those coastal waters that do Dot meet applicable
water quality standards or where it is "reasonably foreseeable" that those standards will Dot be met
in the future due to new or expanding sources.' Nonetheless NOAA aDd EPA have Interpreted
§6217 such that all coastal waters of the United States must be addressed by the program,
regardless of the quality of the coastal waters. If Congress intended the §6217 program to apply
to all coastal waters universally, it would not have made reference to distinct classes ofwareracr
made it necessary to identify impaired and threatened waters,

Further, from a "fiscal responsibility" perspective, it isvery questionable why targeting is not
allowed. The federal budget deficit is well documented. State budgets remain less-than-robust.
At the same time, according to EPA's NationalWater Quality Inventory, S6percent of the Nation's
estuarine waters and 80 percent of ocean coastal waters fUJly support all designated uses,' and are
Dot threatened with. degradation. In other words, from a water quality perspective, EPA's best
evidence suggests that for the great majority of the Nation's estuarine waters, no problem exists.
Thus, th e .qu estion is raised: Why are EPA andNOAA requiring the expenditure ofscarce federal and
Slate funds to address problems that don't exiSl?

Wbere a State bas enforcement authority against activities which are resulting in water qualitY.
impairments (e.g., "'bad actor" laws), such authority Is adequate to meet the enforceable policy
requirement under the Act Section 6217 requires that State coastalnonpoint programs have
enforceable authorities to require the implementation of management measures to protect coastal.
waters. However, such authorities will be ineffective unless efforts at encouraging voluntary.
implementation are successful. Through the on..going threshold reviews of State program
development it has become clear that EPA and NOAA are insisting that States incorporate
enforceable policies within their §6217 programs to a degree wbicn goes far beyond that required
bystatute. Under theCZ~ the term "enforceable policy" is given a broad meaning: "enforceable
policies means State policies which are legally binding through. constitutional provisions, laws,
regulations, land use plans, ordinances, or judicial or administrative decisions, by which a State
exerts control over private and public land and water uses and natural resources in the coastal
zone." Despite this broad" statutory definition, EPA and NOAA. have found existing State
authorities and enforcement capabilities inadequate for the purposes. of §6217 where such
:I:uthoritico QJ"Q tri56~T~dby a viu}al;vu VI pUl.c;IHial vtotauon or water quanty srannarcs. ~rA. ana
NOAA have taken the position that States must adopt enforceable authorities without regard to
coastal water quality. Enforceable policies which prohibit activities that affect coastal water quality,
including "Bad Actor" laws, serve as inducements for voluntary compliance, and provide the legal
authority for enforcement and restoration. They must be considered acceptable to meet the
enforceable policy requirements of §6217.
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The .NOAA/EPA Imposed three year time frame Cor §6117 program implementation must be
significantly Increased. The only rationale that EPA and NOAA have provided for their selection
of the three-year implementation timeframe for existing nonpoint sources is that they believed that
Congress would not approve of a longer implementation period. No basis in experience has been
offered for the implementation schedule, and there is no reasonable expectation that the millions
of nonpoint Sources subject to the management measures requirement wiIl be brought into
compliance within the implementation timeframe,

In addition, to the unreasonable brevity of the initial implemenration phase, the Program
Development and Approval Guidance allows only 3. two-year period for assessing the efficacy of
management measures before additional management measures are required. This time period
is far too short, given the variability which can be expected in weather and runoff conditions.

When the CZMA was last reauthorized in 1990, the "hallmark" of the success of the CZMA
program ~- it's voluntary nature granting the requisite flexibility to the States -- was recognized by
Chairman Jones on the House Floor. Chairman Jones, again referring to the §6217 program but
in the context of the larger National CZM program, stated:

"[S[tates are provided maximum flexibility in establishing the State and local institutional
arrangements to accomplish this formidable task. This flexibility has been a hallmark of
the CZMA, and a key to its success."

We can upon NOAA and EPA to make these urgently needed policyclarifications to once again
assure the requisite State flexibility in their §6217 program. We look forward to your prompt
attention to these matters. If you should have any questions, please do not hesitate to call me or
our Executive Director David C. Slade.

Sincerely,

H. Wayne Beam
Chairman

cc Mr. Doug Hall, NOAA
Mr. Jeff Benoit, NOAA
Mr. Robert Perciasepe, EPA
Mr. Robert Wayland, EPA
Mr- D=-.-..id c. Sl~det cso



.. (.~:--'~ u.s. DIpanment of Commerc.
II NatiOllal Ocuaic aDCl AtIDoIpbcrie AdmiDistratioa

~~.I" Wu~ DC 2023'

Dr. H. Wayne Beam, Chairman
Coastal States Organization
444 North Capitol.Street, NoW.
Hall of the States, Suite 322
Washington, D.C. 20nOI

Dear Dr. Beam:

ftEPA U.S. Envlronment81 Protection AgInCyo OfficcofW..
WubiDltDa. DC20460

.JA\J - 6 1995

Thank you for your letter on behalf of the Coastal States
Organization to Ms. Carol M. BroWner, Administrator of the
Environmental .Protection Agency (EPA) and Dr. D. James Baker.,
Under Secretary for Oceans and Atmosphere and Administrator of'

"the National Oceanic and Atmospheric Administration (NOAA). Ms.
Browner and Dr. Baker have asked us to respond to you on their
behalf.

We share your conviction that States are demonstrating good
progress in developing coastal nonpoint programs as required by
section 6217 of the" Coastal Zone Act Reauthorization Amendments
of 1990 (CZARA), and that State coastal zone agencies and water·
quality agencies are committed to protect their coastal
resources. We have conducted numerous State threshold reviews
around the country and have come to share your concern that
adjustments to this program need to be made so that its long-term.
goals will be achieved.

You raise several specific problem areas in your letter .
which correspond well with our own list of the .challengeswe face
together. Senior-level representatives from our offices have met
with you and other eso representatives to discuss these issues
and other' areas of concern. We greatly appreciate the .
cooperative approach you have taken and view our discussions with
you as very constructive. We expect to continue these
discussions to add more detail to the actions outlined in this
letter.

Based on our discussions ~ith you, the Association of State
and Interstate Water Pollution Control Administrators and key
consc~cuenc groups, we nave aeve~opea a se~ or ~~~~un~ ~u aUUL~~~

the issues we face. We intend to makf the following
clarifications to the manner in which EPA and NOAA will approve
or' disapprove State coastal nonpoint source program~ as provided
by § 621 7 (c) (1) :
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Timeframe

EPA and NOAA would grant conditional approvals as
appropriate for up to five years. During this time, the
penalty provisions would not apply. Conditional approval
would include benchmarks for progress towards full program
development and approval.

states that receive full program approval would be awarded
additional funds from the 25% set-aside of appropriated
funds under §6217(f) (4).

Implementation activities would become eligible for Clean
Water Act §319(h) funding upon either full or conditional
program approval. .

The timeframe for implementing martagement measures for
existing nonpoint sources would be extended from thre. years
to five years, beginning at the time of either full or
conditional program approval. New nonpoint sources would
continue to implement management measures as they come on
line.

Geographic Scope of the Program

The obligation of states, NOAA, and EPA under §6217 is to
establish coastal nonpoint source programs which restore and
protect coastal waters generally. For program approval, the
law requires NOAA and EPA to find that the geographic scope
of State coastal nonpoint proqrams is adequate to meet this
statutory goal. NOAA and EPA continue to believe that the
coastal watershed should be the primary basis for
establishinq the geoqraphic scope of the coastal nonpoint
program and will continue to urge states to consider coastal
watersheds as the basis for their programs. However, NOAA
and EPA recognize the limitations of the data that was used
in making boundary recommendations and expect that States
will ~v. aore specific information to better delineate the
6217 1aDage.ent area. NOAA and EPA would consider this
sta~apecific information in addition to other available
inforaa~ion in making the determination described in the
paragraph below.

States would still submit their 6217 management area as part
of their program submissions in July 1995. NOAA and EPA
would defer to a state 6217 management area which is less
extensive than the NOAA recommendation unless NOAA and EPA
n~~~rmin~ ~h~~ ~h~ prnon~al 6217 manaaement area excludes:
(a) existing land or water uses that reasonably can be
expected to have a significant impact on coastal waters of
the state, or (b) reasonably foreseeable threats to coastal
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vaten trolll"nearby activities landward of the State's
6217 ..nagement areaw

Many boundary issues need to be a~dressed on a State-by
state basis. We at NOAA·and EPA reaffirm our commitment to
provide techn~cal support to states in developing
appropriate refinements to the. 6217 .anaqeme~t area.', Where
information on impacts or threats to coastal wate+s" is
incomplete or inconclusive, EPA and NOAA would retain the
option ot conditionally approving state proposals until'
remaining questions can be worked out cooperatively.

Targeting EPA and NOAA continue to believe that the coastal
nonpoint programs are already targeted to coaatal water., a
priority resource requiring protectioJl fro. nonpoint .dU~C.· \
pollution. States would be afforded flexibility for·tarqet.inq.
nonpoint source pollution control programs in three principal
ways:

We would reemphasize to states that they may exclude .
cateqories, subcategories, and individualnonpoint \.oure••
from their programs where the sources do not, individually
or cumulatively, present significant adverse effects. This
eXClusion is in addition to the Obvious ca•• where no
sources exist.

NOAA and EPA would defer to State delineations of-the
geoqraphic scope of their State coastal nonpoint programs,
as described more fUlly in the Geographic SCaPI discu••ion
above.

Further, states would have greater flexibility for phasing
in necessary nonpoint source controls within the extended
timeframes for program iaplementation described in the '
Timeframe discussion above. As stated in theproqraJI
guidance, state schedules should ensure that sources having
the most significant impact on coastal waters are addressed
first.

EnfO~~§'~2Ql1~i.Sand MechAnisms .

- We cafttinue to recoqnize that voluntary approaches,
includingeeonomic incentives i disincentives or other
innovative approaches, may be used by states to implement
management measures, so long as these are backed by
appropriate authorities as described below.

We feel it is appxopri.at.e to expand our view of what could
,..t"\n~~;~t1~O 2.- .... or+-::ahla h:. ....l r .."lli", on-F,)""("'<IDMA-n+- ;:t,l1 ... hn....;~;~~_ Su~h

authorities could include, for ex~~plei -bad actor8 laws,
enforceable water quality standards, general environmental
laws and prohibitions; and other existing authorities the



We intend, by these· steps, to communicate clearly with you, .
your members, and other important state partners that we continue
our commitment to turn this coastal nonpoint proqram into a real

. success story. We intend to do so collaboratively and
coop~ratively, and value your own commitments and contributions.
We believe that the combination of changes outlined above will
resolve the major outstanding issues which you have identified
and trust that on this basis, we can all move forward.. ,.

We still have much work to do to secure the resto~ation and
protection of coastal waters. If you have any questions, plea..
do not hesitate to call either of us' or Bob Wayland, Director of
EPA's Office of Wetlands, Oceans and Watersheds at (202) 260-7166
or Jeff Benoit, Director of NOAA's Offie. of OCean and Coastal
Resource Management at (301) 713-3155.

~incerely,

~; .-'j! /l
.L,\:-:,~,".~ ~ ~.

Douglas K. Hall
Assistant secretary for Oceans and
Atmosphere
National Oceanic and Atmospheric
AdlIinistration

1J,f~
Robert Perelasep.
Assistant Administrator for Water
u.s. Environmental Protection
Agency



H. Kirby Burch
Director

Administration
Natural Heritage
Planning& Recreation Resources
Soil & Water Conservation
State Parks

COMMONWEALTH of VIRGINIA
DEPARTMENT OF CONSERVATION AND RECREATION

TDD (804) 786-2121

203 Governor Street, Suite 302

Richmond, Virginia 23219-2010 (804) 786-6124

January 25, 1995

FAX: (804) 786-6141

Mr. Philip A... Leone, Director
Joint Legislative and Audit Review Commission
Suite 1100, General Assembly Building
Capitol Square
Richmond, Virginia 23219

Reason: Joint Legislative and Audit Review Commission Report Costs of Expanding Coastal
Zone Management in Virginia

Dear Mr. Leone:

We have completed a review of your report and technical appendix regarding the potential costs of
implementing a coastal nonpoint source program in Virginia. Our review confirms the inconsistencies
between your report and the Virginia Threshold Review Report and the need to incorporate information
regarding the changes in the program at the national level.

As expressed in my recent letter dated January 12, 1995, the National Oceanic and Atmospheric
Administration (NOAA) and the Environmental Protection Agency (EPA) have made several significant
changes in the program. These changes include state determination of the program boundary, additional
flexibility to target program implementation, an extension of the time frame for program
implementation and conditional approval, and the ability to use "bad actor laws" to achieve program
implementation.

These changes provide an additional incentive for us to move forward with program submission in July
of 1995. In fact, these changes increase the likelihood that the we can meet the program requirements
without making any significant changes to existing state programs. If NOAA and EPA determine that
existing programs do not meet the management measures specified in the federal guidance, then
conditional approval can be granted to our program for up to five years.

By submitting a program, we will retain funding for section 6217 program development and
ira::Lpl"".ll.:l.,;,uiutivu., avvf.U lluau,-,f.al 'p""ualtf.~~, auu '-'UIHiuu~ Lv utKc IJlvglC;j:) In i:llhlH:i:):)iu!5 uUUpUiUL ~VUJ.'-'~

pollution through a mix of existing regulatory programs and voluntary efforts which address the
specified management measures. The JLARC report needs to address these positive benefits that we
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would receive through program submission.

Based on a recent discussion with JLARC staff, we are also enclosing additional comments regarding
the costs estimates for compliance with the OSDS management measure. Additionally, we have
enclosed comments regarding the discussion of nutrient reduction calculations for the Potomac River
tributary document.

Thank you for the opportunity to review your report and technical appendix and we hope you find our
comments helpful. Please let me know if you would like to discuss this issue further.

Sincerely,

Enclosure

cc: Jack E. Frye
James W. Cox
1. Richard Hill, Jr.

JLARC STAFF RESPONSE:

OCR indicates that NOAA and EPA have made several recent and significant changes
in the program, including "state determination of the program boundary. II Ultimately,
NOAA and EPA may well accept state boundary determinations. NOAA and EPA's
recent letter to CSO, however, does not provide any guarantee of this. Two major
conditions are still attached to whether a state's boundary proposal is accepted (see
the bottom of the second page of the NOAA/EPA correspondence to CSO, contained
at the back of DEQ's exposure draft comments). In any event, the mandate for JLARC
review required a study of the costs for the proposed expansion of Virginia's coastal
zone. This report provides information to meet that requirement.



DEPARTrvlENT OF CONSERVATION AND RECREATION
TECHNICAL REVIEW COMMENTS

OSDS COST ESTIMATE

The JLARC analysis appears to substantially overestimate the number of septic systems that may
be subject to treatment under the provisions of Section 6217. This overestimation is largely the
result of JLARC's interpretation of "nitrogen sensitivity". The use of the hydrologic grouping
from the STArSOO database is an extremely poor measurement of hydrologic connectivity to
coastal waters. Under the JLARC interpretation, soils with high permeability fall in the nitrogen
sensitive category. Considering the fact that drain fields are typically sited in well drained soils
whenever possible, in combination with the interpretation that well drained soils are nitrogen
sensitive, it is not surprising that such a large number of septic systems required treatment in the
analysis. Under the JLARC interpretation, any state that sites septic systems in well drained soils,
which is typical, would have to treat those septic systems. The blanket assumption that if a septic
system contributes to groundwater it therefore contributes to pollution in coastal waters is also
not a valid one. This may be true in near-shore and other areas with closely connected surface
and subsurface waters but is not true for the entire area considered in this analysis. Several other
factors used in the nitrogen sensitivity analysis such as nitrogen leaching capacity, nitrogen
adsorption (which is insignificant for nitrate due to its soluble nature), and shrink-swell have little
or no connection to whether an existing septic system threatens coastal waters.

Several other factors in the study also impact the number of septic systems possibly requiring
treatment under Section 6217. The 10-40% estimate of homes sufficiently sited seems to apply
for the coastal region but may not apply to the entire area considered in the study. It is also
obvious that the inclusion of the "proposed" boundary area in the study substantially increases
the number of homes that would be subject to Section 6217 as opposed to using the existing
boundary.

As mentioned in the JLARC study, nCR would recommend that the cost for vaults be omitted
from the cost analysis given their unlikely use for treatment, and a midpoint of the remaining
treatments be used in cost estimation.

In conclusion, the cost for compliance with Section 6217 is highly dependent on an accurate
interpretation of nitrogen sensitivity and also the remedial steps that might be required to satisfy
EPA and NOAA in a coastal zone program. At this time, neither of this issues is clear.

JLARC STAFF RESPONSE:

DeRls response states that "Under the JLARC interpretation, soils with high
permeability fall in the nitrogen sensitivity category-. This is not accurate. In the
analysis, the four permeability classifications are further classified as nitrogen sensitive



or insensitive, and then additionally classified as having sufficient or insufficient depth
to the water table. This creates a total of 16 possible categories. Two of the 16
categories are in fact high soil permeability with no nitrogen sensitivity. In the JLARC
staff low and best estimates, costs were calculated for systems in high permeability
soils that are nitrogen insensitive and which have sufficient water table depth.

DCR criticizes several factors used to assess nitrogen sensitivity. The measure used
by JLARC staff is the measure that the Soil Conservation Service uses to assess
whether nitrogen fertilizer applications are likely to contribute to nitrogen groundwater
problems. SCS and other experts in OSDS have confirmed the reasonableness of the
measure for the purpose to which it is applied in the OSDS analysis. OCR's focus on
the solubility of nitrate as the only problem ignores other forms of nitrogen such as
ammonium or ammonia that can also create pollution problems.

The ten to forty percent estimate of water table depth sufficiency represents the best
estimate of the range by the Department of Health. While only an estimate, the
estimate was made to reflect the situation in both the current and proposed zones.

NUTRIENT REDUCTION CALCULATIONS FOR THE POTOMAC RIVER
TRIBUTARY DOCU~NT

In discussing projected nutrient reductions referenced in the 1993 and 1994 Potomac tributary
documents, the JLARC exposure draft seems to infer that the substantial change in nonpoint
source reduction figures cited are the possible result of manipulation. The difference in the
numbers actually results in a substantial change in how these numbers were calculated. The 1993
Potomac discussion document tabulates nonpoint source nutrient reductions through 1991 as they
are calculated by the Chesapeake Bay Model. The model deals with a very limited list of
potential BMPs. This list includes farm plans, conservation tillage, nutrient management, urban
retrofits, animal waste facilities, and forest harvesting. During the development of the Potomac
tributary strategy and through discussions with representatives of Maryland, Pennsylvania, and
the District, it became obvious that the short list of BMPs that the watershed model included in
its nutrient reduction tabulation limited its use given the large number of BIvlPs implemented
under state programs. The 1994 Potomac tributary document tabulates nonpoint source nutrient
reductions through 1993 and includes an expanded list of HMPs. This list includes all of the
BrvtPs implemented under the Virginia Agricultural Management Practices Cost-Share Program
(vegetated buffers, grazing land protection, stream fencing, alternative water sources, and cover
crops to name a few), shoreline erosion protection activities, erosion and sediment control on
development, septic pumping under the Chesapeake Bay Preservation Act, and other urban control
activities, in addition to those B:MPs treated in the watershed model. Through a work group of
the Nutrient Subcommittee, nutrient reductions being tabulated through implementation of these
BMPs were reviewed for technical consistency between each of the Bay participants. Therefore
the difference in reductions being reported in the 1993 and 1994 Potomac documents are the
result of this more inclusive list of BMPs, in addition to two years of B1v1P implemention in
which substantial progress was made.
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~ EAaA U.S. Environmental Protection Agency
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Washington, DC 20460

Mr. Philip A. Leone, Director
Joint Legislative Audit and Review Commission
Suite 1100, General Assembly Building
Capitol Square
Richmond, Virginia 23219

Dear Mr. Leone:

The National Oceanic and Atmospheric Administration (NOAA)
and the U.S. Environmental Protection Agency (EPA) appreciate the
opportunity to provide comments on your report entitled "Costs of
Expanding Coastal Zone Management in Virginia. II We commend you
and your staff for your efforts to fulfill the mandate by the
General Assembly to quantify the costs of implementing section
6217 of the Coastal Zone Act Reauthorization Amendments (CZARA)
in Virginia. We can appreciate the difficulty of stich an effort.

NOAA and EPA's detailed comments on the Exposure Draft,
dated February 3, 1995, are enclosed. We have already sent you
some preliminary, generally editorial comments by fax. The
enclosed comments represent a more substantive response to the
methodology and findings of your report. As discussed with
Robert Rotz of your staff, we understand that these comments will
be received too late to be reflected in your final draft. We
appreciate his offer to include them as an appendix to the
document. We feel it is extremely important to clarify
interpretations of the section 6217(g) management measures and
respond to certain assumptions in your analysis which do not
comport with our own expectations.

NOAA and EPA are committed to work with Virginia in the
continued development and implementation of Virginia's Coastal
Nonpoint Program under CZARA. In light of the January 6, 1995
letter of NOAA and EPA to the Coastal States Organization
referenced in your report and enciosed, we believe that
outstanding issues can be resolved and that Virginia can proceed
with development and implementation of a coastal nonpoint
program.

Sincerely,

,
Lewsey, Chief

Coastal Programs Division
Office of Ocean and Coastal
Resource Management

Enclosures

Dov Weitman, Chief
Nonpoint Source Control Branch
Office of Wetlands, Oceans and
Watershed



NOAA/EPA Comments on the Exposure Draft of JLARC's Report Entitled
"Costs of Expanding Coastal Zone Management in Virginia"

General Comments

Due to the limited amount of time available to review and comment on this report, NOAA
and EPA did not conduct a thorough review and analysis for each of the source categories or
management measures. Instead, we focused our analysis primarily on those management
measures which JLARC estimated to have the highest cost, particularly management
measures addressing onsite disposal systems (05DS), and on programmatic issues that are
important in determining the overall impact of implementing the coastal nonpoint program in
Virginia.

As identified in the detailed comments provided by the Virginia Department of
Environmental Quality (DEQ) in the appendix of the exposure draft, the report does not
specifically address the economic benefits of implementing section 6217. The report
acknowledges that such benefits, especially water quality benefits, are important to consider.
While it may be difficult to quantify the benefits of protecting and restoring coastal 'waters,
NOAA and EPA feel strongly that the costs associated with loss of habitat, shellfish bed
closures, and negative impacts on coastal communities are important and should be further
discussed in the report.

Certain assumptions are critical in determining the total cost of implementing section 6217 in
Virginia. The JLARC report acknowledges that the geographic scope of the program has not
yet been established, but proceeds to include a larger area than NOAA's basic
recommendation in developing high cost estimates for the program. As pointed out in
comments by DEQ and the Virginia Department of Conservation and Recreation (DCR), the
report also makes certain assumptions about the adequacy of state programs to implement the
management measures that are not reflective of those agencies' conclusions in the threshold
review document. Given that Virginia's current administration has determined that the State
will not propose a larger geographic scope than the current coastal zone and that the DEQ
and DCR have determined that a number of JLARC's assumptions are inconsistent with the
conclusions of the threshold review, it appears that the report estimates substantially higher
costs than those anticipated by State agencies responsible for implementing section 6217.

Attached to this set of comments is a letter received from the Coastal States Organization
(CSO) which identifies several concerns with the coastal nonpoint program. NOAA and
EPA's response to that letter is also included. The report refers to this correspondence in a
number of places, but the references are not always clear nor is the importance of these
administrative actions reflected. NOAA and EPA wish to stress the significance of these
actions in providing further flexibility to states as they continue in the development and
impiementanon ot tneir coastal nonpomt programs. Particularty unportant to virguua are
NQAA and EPA's response to issues regarding the geographic scope of the program, the
timeframe provided for implementation, and the provision for conditional approval of
programs. Specific areas in the report related to these items are detailed below.
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Detailed Comments

Page 2 - The general description of the management measures and program requirements is
misleading . EPA's Guidance Specifying Management Measures for Sources of Nonpoint
Pollution in Coastal Waters «g) guidance) was developed as a compendium of "best available
technology" to control nonpoint sources of pollution. It was developed by a workgroup
process, with representation by a number of state and federal agencies, including several
representatives from Virginia. The report implies that EPA developed the management
measures which are then "to be enforced by the states." It is more accurate to say that the
management measures reflect what experts agree to be the most effective means of
addressing nonpoint sources of pollution. The management measures are to be implemented
by the states and approaches to ensure implementation can include a mix of voluntary and
regulatory programs.

Page 3 - The report identifies as "a major finding of the study is that if the Section 6217
management Ineasure for existing onsite disposal systems is interpreted and implemented
aggressively" (emphasis added) costs for retrofitting of OSDS could range from $160 to $633
million. The assumptions used to generate these estimates have serious flaws. The
following items provide further clarification on the interpretation of the OSDS management
measures:

• There are two management measures for OSDS, one for new systems and one for
operating systems. The full text of those management measures is provided below:

New Onsite Disposal Systems Management Measure

(1) Ensure that new Onsite Disposal Systems (OSDS) are located, designed, installed,
operated, inspected, and maintained to prevent the discharge of pollutants to the
surface of the ground and to the extent practicable reduce the discharge of pollutants
into ground waters that are closely hydrologically connected to surface waters.
Where necessary to meet these objectives: (a) discourage the installation of garbage
disposals to reduce hydraulic and nutrient loadings; and (b) where Jow-volume
plumbing fixtures have not been installed in new developments or redevelopments,
reduce total hydraulic loadings to the OSDS by 25 percent. Implement OSDS
inspection schedules for preconstrnction, construction, and postconstrnction.

(2) Direct placement of OSDS away from unsuitable areas. Where OSDS placement in
unsuitable areas is not practicable, ensure that the OSDS is designed or sited at a
density so as not to adversely affect surface waters or ground water that is closely
hydrologically connected to surface water. Unsuitable areas include, but are not
limited to, areas with poorly or excessively drained soils; areas with shallow water
tables or areas with high seasonal water tables; areas overlaying fractured bedrock
thal. \,l.taill. uh"''''ll) tv 5J.vUl.lU vvat\;;.l, an;;a.:'l vvh.lJ.iu f1vvuplalu.:'l, v!. aI.~a.:'l vvh",J.\"- lluhi"".l.I.t

and/or pathogen concentrations in the effluent cannot be sufficiently treated or
reduced before the effluent reaches sensitive waterbodies;
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(3) Establish protective setbacks from surface waters, wetlands, and floodplains for
conventional as well as alternative OSDS. The lateral setbacks should be based on
soil type, slope, hydrologic factors, and type of OSDS. Where uniform protective
setbacks cannot be achieved, site development with OSDS so as not to adversely
affect waterbodies and/or contribute to a public health nuisance;

(4) Establish protective separation distances between OSDS system components and
groundwater which is closely hydrologically connected to surface waters. The
separation distances should be based on soil type, distance to ground water,
hydrologic factors, and type of OSDS;

(5) Where conditions indicate that nitrogen-limited surface waters may be adversely
affected by excess nitrogen loadings from ground water, require the installation of
OSDS that reduce total nitrogen loadings by 50 percent to ground water that is closely
hydrologically connected to surface water.

Operating Onsite Disposal Systems Management Measure

(1) Establish and implement policies and systems to ensure that existing OSDS are
operated and maintained to prevent the discharge of pollutants to the surface of the
ground and to the extent practicable reduce the discharge of pollutants into ground
waters that are closely hydrologically connected to surface waters. Where necessary
to meet these objectives, encourage the reduced use of garbage disposals, encourage
the use of low-volume plumbing fixtures, and reduce total phosphorus loadings to the
OSDS by 15 percent (if the use of low-level phosphate detergents has not been
required or widely adopted by OSDS users). Establish and implement policies that
require an OSDS to be repaired, replaced, or modified where the OSDS fails, or
threatens or impairs surface waters;

(2) Inspect OSDS at a frequency adequate to ascertain whether OSDS are failing;

(3) Consider replacing or upgrading OSDS to treat influent so that total nitrogen loadings
in the effluent are reduced by 50 percent. This provision applies only:

(a) where conditions indicate that nitrogen-limited surface waters may be
adversely affected by significant ground water nitrogen loadings from OSDS,
and

(b) where nitrogen loadings from OSDS are delivered to ground water that is
closely hydrologically connected to surface water.

• The annlicabilitv statement for the manazement measure includes the followinz
provision: "This management measure does not apply to existing conventional OSDS
that meet all of the following criteria: (1) treat wastewater from a single family home;
(2) are sited where OSDS density is less than or equal to one OSDS per 20 acres; and
(3) the OSDS is sited at least 1,250 feet away from surface waters." The
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management measure is also further qualified by the language "ground waters that are
closely hydrologically connected to surface waters." These provisions are important
because they reduce the number of households subject to the management measure
and provide flexibility to states in determining where there are operating systems that
have an impact on coastal waters. The Technical Appendix to the report, page 80,
indicates that JLARC was unable to determine whether farms met all of these criteria
and therefore included them in the high cost estimate.

• The analysis of the adequacy of separation distances for OSDS in the JLARC report
(p. 33) appears to mix elements of the new OSDS measure with the operating OSDS
measure. While EPA's economic achievability analysis indicates that separation .
distances of less than two feet may be inadequate, neither of the OSDS management
measures include a specific separation distance requirement. Element #4 of the new
OSDS management measure (above) indicates that separation distance should be based
on a number of factors, including soil type, distance to ground water, hydrologic
factors, and type of OSDS. Element #1 of the operating OSDS management measure
(above) indicates that states should require that existing systems be repaired, replaced,
or modified where the system fails, or threatens or impairs surface waters. Both of
the management measures provide states with considerable flexibility in determining
both the specific criteria and standards for new systems and where existing systems
may need to be replaced.

• The Technical Appendix to the JLARC report (p. 84) bases cost estimates for
operating OSDS on the Virginia Department of Health's estimation that between 10
percent and 40 percent of Virginia homes have adequate separation distance. The low
estimate for those homes with adequate separation distance, 10 percent, is based on a
minimum 24 inch separation distance standard that is not included in the management
measure. The report then assumes that the remainder of homes (60 percent to 90
percent) will need to be addressed under the operating OSDS management measure.
As described above, separation distance for existing systems is not the determinant of
whether or not the systems should be repaired, replaced or modified. Instead, these
systems should be addressed where the system fails. or threatens or impairs surface
waters. This determination would be made by the State.

• The Technical Appendix acknowledges the Virginia Department of Health is
proceeding to revise its minimum separation distance for new OSDS, though. this is
not highlighted in the report.

• The report (p. 35) concludes that "of an estimated 362,000 households in the existing
and proposed coastal zones.... the JLARC best cost estimate assumes an impact to
about 257,000 households." As described above, assumptions about the geographic
scope of the coastal nonpoint program in Virginia and the degree to which operating
OODO vvvuu u"" i.J.upa""L""U J."",:)ult. i..u .:luu;)Lal1t.ially itJ11aU;;;u ~,..v,:)t.;). liOAA auU :erA uv

not feel tha [ these estimates are accurate.
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Page 6 - The schedule described for implementation of the management measures does not
reflect changes made by NOAA and EPA's January 6 response to the CSO letter. The time
period for full implementation of the management measures has been extended from three to
five years.

Pages 7 and 8 - The report includes a confusing discussion of best management practices
(BMPs) and management measures. The report indicates that "management measures can be
viewed as broad standards to be enforced upon land users ... tI NOAA and EPA would like to
clarify that management measures are more appropriately viewed as broad, goal-oriented
statements, rather than standards. The management measures include flexibility in choosing
appropriate practices that make sense for particular locations, taking site conditions, cost, and
feasibility into account. Rather than "be enforce upon land users", NOAA and EPA expect
that management measures will be implemented by States, local governments and individuals,
using a variety of tools and techniques. These approaches can include a mix of voluntary
and regulatory programs and should also include ample opportunities for public participation,
education and technical assistance.

Page 17 - The description of Virginia's threshold review does not reflect feedback from
either Virginia DEQ and DCR staff or other states and territories that have participated in the
threshold review process. The states and territories, as well as NOAA and EPA, have found
the discussions valuable in proceeding with program development. While there are aspects to
all threshold reviews that could be characterized as "fact finding", the meetings also provide
the opportunity to gain a broader understanding of common issues. The meetings have also
given NOAA and EPA the opportunity to disseminate promising approaches from one state to
another. The threshold reviews were not designed as a forum to provide final decisions on
program approval but as a checkpoint in state program development to engage in open
dialogue on progress. It should also be noted that threshold reviews are voluntary meetings
held at the request of individual states and territories.

Page 21 - The report mentions that JLARC reviewed a study prepared for the Virginia
Department of Agriculture and Consumer Services (VDACS) entitled "A Preliminary
Analysis of Expected Farm Level Impacts of the Coastal Zone Reauthorization Amendments
of 1990. ',I The report does not provide further detail on the findings of that study nor does it
seem to have included those findings in the estimation of costs for implementing the
agricultural management measures. The VDACS study concludes that, for the three
scenarios studied (Virginia's Eastern Shore, Northern Neck, and Shenandoah Valley), the
agricultural management measures result in a net economic benefit to the producer. The
VDACS study points out that up-front capital costs may be incurred, depending on the
individual operator's circumstances. Even so, in light of cost-share funds provided by the
State for a number of agricultural BMPs, the VDACS study is important in evaluating farm
level impacts of section 6217.

P~Q"P '\7 - Tbe rf"Ilort ('on('hllip.~ that "additional nonnoint nollurion reduction efforts annear to
be necessary" if Virginia is to accomplish its goals for restoration of the Chesapeake Bay.
As described in the DEQ comments included in the appendix D, "while additional costs may
be incurred, they would be incurred as a result of state priorities rather than in response to
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Section 6217." NOAA and EPA support the notion that state coastal nonpoint programs
reflect the interests of particular states in further accomplishing water quality goals and have
continued to seek flexibility in the program to accommodate state needs. Section 6217 is not
intended to be a new and burdensome federal mandate. Instead, section 6217 is intended to
combine the land use management expertise of the coastal management agencies and the
water quality expertise of the state water quality agencies to better address the impact of
nonpoint pollution on coastal waters.

Note:

The last paragraph of the cover letter to this response references the January 6, 1995
letter of NOAA and EPA to the Coastal States Organization. The referenced letter is
provided earlier in this appendix, at the back of the response submitted by Virginia's
Department of Environmental Quality.



JLARe Staff Note on NOAA and EPAls Comments

The comments from NOAA and EPA on the JLARC report appear to make two basic
points. First, NOAA and EPA have recently articulated some changes to the states in
their expectations regarding Section 6217. Second, these changes may have the
effect of reducing the costs of Section 6217 below what is indicated in the JLARC staff
report.

JLARC staff do not disagree with these basic points. The JLARC report recognizes
that there are a number of ways in which the implications of the management measures
are not yet totally clear. JLARC staff developed the study approach, obtained data,
and conducted the review during 1994. The best available information and
understanding of NOAA and EPA's intent during the review period was used in
developing the report. The report provides an estimate of the costs based on the full
range of issues facing Virginia at that time, including the boundary issue and the
potential cost implications of the existing OSDS management measure. The NOAA
and EPA comments appear to implicitly reflect a view that certain findings of the r.eport
should be removed in response to the recent correspondence between the federal
agencies and the Coastal States Organization (CSO). However, JLARC staff do not
think it would be appropriate to truncate the content of the report on the basis of a
generally-expressed statement of changes in intent, made at the eleventh hour. Much
still remains to be seen about the implementation of Section 6217.

The balance of this staff note elaborates on several issue areas that appear to merit
further discussion, relative to the content of the NOAA and EPA comments. These
issues include: (1) the .geographic boundary, (2) OSDS cost assumptions, and (3) the
significance of the management measures. A fundamental point is that although EPA's
consultants examined existing OSDS costs, its national cost estimates did not include
these costs. JLARC staff have used the assumptions made in the EPA consultant's
examination of existing OSDS costs to calculate costs for this management measure in
Virginia. NOAA and EPA indicate skepticism concerning the JLARC report's OSDS
cost estimates for Virginia. However, NOAA and EPA's comments do not propose an
alternative estimate to replace their estimate by default of zero national cost for this
measure.

JLARe Report Addresses Geographic Boundaries Identified by NOAA. NOAA and
EPA's comments on the boundary issue could mislead a reader to think that the JLARC
report is based upon an arbitrary decision about the geographic boundary to be used in
calculating Virginia's costs. NOAA and EPA comment that the JLARC report
"acknowledges that the geographic scope of the program has not yet been established,
but proceeds to include a larger area than NOAA's basic recommendation in
developing high cost estimates for the program:'

Ar:. Axnl::linArl in thA .11 ARC; rAl"'nrt thA "1~I"OAr ~rc~1I th!:lt ie inf'lIlrlcrl ie tho Iflnnk'_hAynnri"

area which NOAA identified for Virginia to consider for the implementation of the
management meaures. There are places in the JLARC report where NOAA's basic
recommendation and its look-beyond area are addressed in a combined form, as lithe



proposed zone." However, the JLARC report separately identifies and reports the cost
for each of three separate boundaries: the existing coastal zone (Table 5), NOAA's
basic recommendation to include the coastal watershed (Table 6), and NOAA's look
beyond area (Table 6).

There were substantial reasons for examining and reporting the costs for the look
beyond area. The mandate for the JLARC study evolved from the concerns of
legislators in the look-beyond area who wanted to know the potential cost impacts of
Section 6217 in that area. Virginia's Threshold Review (TR) document was submitted
in May 1994, and did not differentiate between the basic recommendation and the look
beyond area. It was not until October of 1994 that this distinction was clearly
articulated to Virginia's agencies. Even then, the NOAA and EPA presentation to a
Virginia legislative subcommittee indicated that the federal agencies found II significant
indicators of nonpoint pollution above the coastal watershed boundary" and that
lIVirginia should address the areas during program development and analyze whether
the 6217 management area should extend beyond the coastal watershed boundaryll
[emphasis from the original]. At a December 13, 1994 threshold review meeting with
Virginia agencies, NOAA and EPA staff further indicated that Virginia's models showed
the Shenandoah Valley to be a significant contributor of nonpoint pollution, therefore
questioned whether it was feasible to exclude that area from Section 6217, and
suggested that Virginia might manage this area as an administrative zone in which
Section 6217 would apply but not the entire Coastal Zone program requirements. It is
erratic to: (1) call for an analysis of a geographic area in October, (2) strongly suggest
the need for action within that geographic area in December, and then (3) in February,
criticize a study that was ongoing throughout the prior year for addressing cost issues
within that geographic area.

NOAA and EPA correspondence with the esa indicates that the federal agencies will
provide greater deference than previously planned to State determinations regarding
the boundary issue. Still, the actual implementation of this intent is uncertain. NOAA
and EPA's letter to the coastal states does not provide a guarantee that State
determinations will prevail. In fact, the letter still attaches two major conditions for
whether a state's boundary proposal is acceptable: (1) it must not exclude "existing
land or water uses that reasonably can be expected to have a significant impact on
coastal waters of the State", or (2) it must not exclude "reasonably forseeable threats to
coastal waters from nearby activities landward of the State's 6217 management area",
NOAA and EPA may decide that these conditions are not problematic relative to
Virginia's position to not implement Section 6217 outside the existing zone, but at this
point it remains to be seen. Whatever position is ultimately taken by NOAA and EPA,
the JLARC report provides estimates of the resulting cost.

OSDS Cost Assumptions Are Based on EPA's Economic Achievability Analysis.
Pertaining to "urban" Section 6217 costs for coastal states, EPA has released an
economic achievability analysis and a regulatory impact analysis. The economic
achievability analysis was performed by the Research Triangle Institute (RTI) and
included an assassman! of Avi~tino (j~n~ t"'n~t~ Tho ,.ooul~t~ry il'Y'\paot analyo;o, ......hioh

summarized Section 6217 costs, focused in the urban component on estimating new
development costs, and did not include existing OSDS costs.
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The potential magnitude of the existing OSDS cost estimated for Virginia may be
surprising, if compared to the urban costs for all coastal states as summarized in EPA's
regulatory impact analysis. However, since the costs for existing OSDS are not
addressed in the impact analysis and therefore are not a subset of those urban costs,
the appropriateness of the OSDS cost assumptions needs to be considered on their
own merit, and cannot be evaluated in relation to EPA's overall urban cost.

NOAA and EPA's comments state: liThe assumptions used to generate these estimates
[the OSDS cost estimates in the JLARC report] have serious flaws.II Their comments
then reproduce the text of the new and existing management measures, but are not
very clear as to how they use that text to reach their conclusion that the report
assumptions are flawed.

JLARC staff based its approach to OSOS costs on the approach that was used in
EPA's economic achievability analysis, as performed by AT!. RTI's approach uses
certain criteria to estimate how many existing sites have a potential to fail, threaten, or
impair waters. The criteria used include soil type permeability, nitrogen sensitivity, and
depth to the water table. RTI applied these critieria to assess the costs for both new
and existing OSDS. This application seems to now lead to NOAA and EPA's criticism
that the approach appears to "mix elements' of the new OSDS measure and the
operating OSDS measure."

However, RTl's treatment of new and existing costs for Section 6217 seems
appropriate. A linkage between system siting and performance is conceptually logical,
and has been recognized in EPA documents. For example, EPA's Guidance
Specifying Management Measures for Sources of Nonpoint Pollution in Coastal Waters
rEPA GUidance") states, in its discussion of the existing OSDS management measure:
Illn the past, it has been a common practice to site conventional OSDS in coastal areas
that have inadequate separation distance to ground water, fractured bedrock, sandy
soils, or other conditions that prevent or do not allow adequate treatment of OSDS
generated pollutants.II As NOAA and EPA indicate, separation distance is not the
determinant of whether a particular system should be repaired, replaced or modified.
However, it is an appropriate factor to use, in conjunction with other factors and at a
time in advance of Section 6217 implementation, to estimate the potential scope of the
existing OSDS problem.

The NOAA and EPA comment criticizes the JLARC staff OSOS cost estimates because
the estimates are based on a minimum separation distance criterion of 24 inches that is
not specified in the management measure. Again, the 24 inch threshold is used in the
EPA economic achievability analysis and in the JLARC report to help estimate the
potential impact of the management measure in advance of Section 6217
implementation. NOAA and EPAls comments recognize that this threshold was not
originated by JLARC staff but in its own analysis. However, in light of their current
criticism, this recognition does not go far enough to put the use of this criterion in
perspective. Specifically, EPA Guidance indicates that the 24-inch criterion may in fact
be a conservative figure. It states: "Studies have shown that at least 4 feet of
un..,Qh.u Qlyu ~viI lJylv¥v LilY ....VIIU'CU Ii\.iulu II I Q \:)vll al.J;:»ul jJlIVJ I netu I~ r Jt::~t::~;')CU y lV (I)

remove bacteria and viruses to an acceptable level, (2) remove most organics and
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phosphorus, and (3) nitrify a large portion of the ammonia. The majority of coastal
states already require a minimum separation distance of at least two feet.II

osos costs for farms are included, as NOAA and EPA note, in JLARC's high cost for
the asos measure. The reason is that no estimation procedure was available to
determine how many of those farms would meet the exemption criterion of being sited
at least 1,250 feet away from surface waters. However, two points need to be
emphasized. First, all of the farms were assumed to meet the existing OSOS
exemption, and asos costs for the farms were not included, in calculating JLARC's
low and best estimate. Second, the inclusion or exclusion of farms does not make a
major difference in the magnitude of the cost, as farm households are approximately
five percent of the OSOS households. The major di·fference between the high versus
the low and best JLARC cost estimates for existing asos is due to a difference in the
annualized unit costs that are used in the calculation.

Management Measures Were Intended as Mandates and are Treated
Appropriately. EPA's economic achievability analyses, EPA's regulatory impact
analysis, and the JLARC report are based on the assumption that the content of the
Section 6217 management measures is meaningful and that the intent has been to see
them implemented and enforced within coastal states. This assumption means that the
documents anticipate real implementation changes in land use practices; real economic
implications for land users; and real, albeit unquantified, benefits in water quality. (As
in the JLARC report, the EPA's regulatory impact statement for Section 6217 does not
quantify the benefits of Section 6217 due to limitations in existing methodologies and
data for this purpose. The JLARC report does summarize some of the mixed findings
that have resulted across some of the studies that have attempted to compare nonpoint
pollution control costs and benefits. The Virginia DEQ comments contained in the
appendix to this report also provide some useful qualitative information on the benefits.)

Thus, the management measures are seen as new federal nonpoint pollution
requirements with cost consequences. This perspective is rooted within the context of
Section 6217 and the management measures. The management measures may be
perceived as flexible, but they were written and intended as requirements.

Section 306 of the Coastal Zone Management Act states that in order for a state to
have an approvable coastal management program and not experience funding
penalties, the federal agencies must find that lithe management program contains
enforceable policies and mechanisms to implement the applicable requirements of the
Coastal Nonpoint Pollution Control Program of the State required by Section 6217 of
the Coastal Zone Reauthorization Amendments of 1990.'· Section 6217 requires that
"each State program under this section shall provide for the implementation, at a
minimum, of management measures in conformity with the guidance [specifying the
management measures]". Consistent with this expressed intent, EPA staff wrote an
article printed in the Journal of Soil and Water Conservation which said: "States, local
governments, farmers, foresters, developers, and others will soon be faced with new
reauirements to control nonooint source nollution . ThA ~n::H:::t::l1 nnnnnint nrnorAml::
required by CZARA, although building on exlstlng programs, are not intended to
represent 'business as usual' for addressing nonpoin. pollution . . .. CZARA requires
insurance, in the form of state enforceable policies and mechanisms, that both the
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technologyRbased and additional nonpoint source controls are fully Implemented." Over
500 pages in the EPA Guidance discuss the parameters of the management measures.

NOAA and EPA now state that "Section 6217 is not intended to be a new and
burdensome federal mandate. Instead, Section 6217 is intended to combine the land
use management expertise of the coastal management agencies and the water quality
expertise of the state water quality agencies to better address the impact of nonpoint
pollution on coastal waters."

The overall management objective of Section 6217 has been to develop and implement
management measures for controlling nonpoint source pollution. The better
coordination of State coastal and nonpoint agencies in controlling nonpoint pollution
may be a useful strategy for helping to achieve this objective, but it has not been the
objective itself. It is recognized that the objective can change, and may change as a
result of the 1995 reauthorization of .the Coastal Zone Management Act. If a
coordinative objective is what remains of the Section 6217 program, then there would
be a mismatch between the program and the costs that are calculated in EPA's prior
analyses and in the JLARC report. However, at this point it appears that NOAA and
EPA's comment needs to be interpreted within a shifting public policy context and
within the context of selling the program. It is "not reflective of Sectjon 6217's history
and the intent behind the development of the management measures.

5
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Recent ,JLARC Reports

Technical Report: Statewide Staffing Standards for the Funding ofCommonwealth 'sAttorneys, March 1990
Technical Report: Statewide Staffing Standards for the Funding ofClerks ofCourt, March 1990
Technical Report: Statewide Staffing Standards for the Funding ofFinancial Officers, Apri11990
Funding ofConstitutional Officers, May 1990
Special Report: The Lonesome Pine Regional Library System, September 1990
Review ofthe Virginia Community College System, September 1990
Review of the Funding Formula for the Older Americans Act, November 1990
Follow-Up Review of Homes for Adults in Virginia, November 1990
Publication Practices ofVirginia State Agencies, November 1990
Review ofEconomic Development in Virginia, January 1991
State Funding of the Regional Vocational Educational Centers in Virginia, January 1991
Interim Report: State and Federal Mandates on Local Governments and Their Fiscal Impact, January 1991
Revenue Forecasting in the Executive Branch: Process and Models, January 1991
Proposal for a Revenue Stabilization Fund in Virginia, February 1991
Catalog ofVirginia's Economic Development Organizations and Programs, February 1991
Review ofVirginia's Parole Process, July 1991
Compensation ofGeneral Registrars, July 1991
The Reorganization of the Department ofEducation, September 1991
1991 Report to the General Assembly, September 1991
Substance Abuse and Sex Offender Treatment Services for Parole Eligible Inmates, September 1991
Review ofVirginia's Executive Budget Process, December 1991
Special Report: Evaluation ofa Health Insuring Organization for the Administration ofMedicaid in

Virginia, January 1992
Interim Report: Review ofVirginia 's Administrative ProcessAct, January 1992
Review ofthe Department of Taxation, January 1992
Interim Report: Review ofthe Virginia Medicaid Program, February 1992
Catalog ofState and Federal Mandates on Local Governments, February 1992
Intergovernmental Mandates and Financial Aid to Local Governments, March 1992
Medicaid Asset Transfers and.Estate Recovery, November 1992
Medicaid-Financed Hospital Services in Virginia, November 1992
Medicaid-Financed Long-Term Care Services in Virginia, December 1992
Medicaid-Financed Physician and Pharmacy Services in Virginia, January 1993
Review Committee Report on the Performance and Potential of the Center for Innovative Technology,

December 1992
Review ofVirginia's Administrative ProcessAct, January 1993
Interim Report: Review ofInmate Dental Care, January 1993
Review of the Virginia Medicaid Program: Final Summary Report, February 1993
Funding ofIndigent Hospital Care in Virginia, March 1993
State / Local Relations and Service Responsibilities: A Framework for Change, March 1993
1993 Update: Catalog ofState and Federal Mandates on Local Governments, June 1993
1993 Report to the General Assembly, September 1993
Evaluation ofInmate Mental Health Care, October 1993
Review ofInmate Medical Care and DOC Management ofHealth Services, October 1993
Local Taxation ofPublic Service Corporation Property, November 1993
Review of the Department ofPersonnel and Training, December 1993
Review ofthe Virginia Retirement System, January 1994
The Virginia Retirement System 's Investment in the RF&P Corporation, January 1994
Review of the State's Group Life Insurance Program for Public Employees, January 1994
Interim Report: Review of the Involuntary Civil Commitment Process,January 1994
Special Report: Review ofthe 900 East Main Street Building Renovation Project, March 1994
Review ofState-Owned Real Property, October 1994
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Review ofthe Involuntary Commitment Process, December 1994
Oversight ofHealth and Safety Conditions in Local Jails, December 1994
Solid Waste Facility Management in Virginia: Impact on Minority Communities, January 1995
Review ofthe State Council ofHigher Education for Virginia, January 1995
Costs ofExpanding Coastal Zone Management in Virginia, February 1995


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



