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FINAL REpORT OF THE
JOINT SUBCOMMITTEE STUDYING PRIVATIZATION

OF CERTAIN STATE GOVERNMENT FuNCTIONS

To
The Govemor

and the
General Assembly of Virginia

Richmond, Virginia
May, 1995

I. INTRODUCTION

Privatization of government functions continues to receive the attention of those persons
seeking ways of providing government services in a more efficient and less expensive manner.
Accordingly, the 1993 General Assembly 'adopted SenateJoint Resolution No, 241 (Appendix A),
establishing the Joint Subcommittee Studying Privatization of Certain State Government
Functions, and the 1994General Assembly continued the study by Senate Joint ResolutionNo. 17
(Appendix B). An interim report of the joint subcommittee was issued in 1994.1

The original resolution called for an l l-member joint subcommittee composed of two .
members of the Senate, appointed by the Senate Committee on Privileges and Elections; five
members of the House of Delegates, appointed by the Speaker of the House; and four members
from the business community to be appointed by the Governor. However, SIR 17 expanded the
membership to allow the Governor to appoint three additional members, including two members
from the Governor's cabinet. Furthermore, the vice chairman of the 1993 joint subcommittee,
Delegate Alsen H. Smith, Jr., retired from the General Assembly and was replaced on the joint
subcommittee by Delegate John C. Watkins. Senator Walter A. Stosch continued to serve as
chairman of the joint subcommittee, and Delegate Mitchell Van Yahres was chosen vice chairman
in 1994.

The joint subcommittee was directed by SJR 17 to continue to examine specific functions
of state government as well as other issues such as impediments to privatization and ways to
minimize any adverse effect privatization may have on public employees. In addition, the joint

1 Senate Document No. 64 (1994).



subcommittee agreed to undertake a study of the Qualifying Transportation Facilities Act of 1994
(SB 468, 1994) which was passed with a delayed effective date of July 1, 1995.

II. BACKGROUND

A. PRIVATIZATION OVERVIEW

Privatization, which has been defined as "a variety of techniques and activities to get more
involvement of the private sector in providing traditional government or public services,'? has
been attempted in various ways in Virginia and other states in recent years. During the course of
its 1993 study, the joint subcommittee examined many of these efforts. A summary of these
findings can be found in the joint subcommittee's interim report.f

B. GOVERNOR'S STRIKE FORCE

During 1994, the procurement and privatization committee (which was also chaired by
Senator Stosch) of the Governor's Commission on Government Reform (the Strike Force)
examined many of the same issues which the joint subcommittee had discussed during its first
year. During its second year of study, the joint subcommittee received regular updates on the
work of the Strike Force. The procurement and privatization committee recommendations were
as follows: .

1. Develop an institutional framework for a statewide competitive program
through legislative formation ofa Governor's Council on Competition.

2. All state agencies should inventory and justify the retention of each individual
real estate holding.

3. Establish a Real Asset Commission to identify and recommend a plan to
dispose of real property and other assets that are not best serving the needs
of the Commonwealth.

4. Develop a simplified procedure for the leasing of real estate by state
agencies.

5. Initiate a statewide program to assure efficient and effective delivery of
legitimate government services and create an entrepreneurial environment in
state government.

2 Donahue, The Privatization Decision: Public Ends Private Means, p. 215 (1989).
3 Senate Document No. 64, pp. 2-5 (1994).
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6. Expedite completion of the ongoing activity based accounting test program
and institute changes to the existing Commonwealth accounting program to
permit the use ofactivity based accounting throughout state government.

7. Initiate competition leading to possible privatization in those areas where
success has been achieved in other states and it is determined the service can
be transferred to the private sector without injury to the public good and well
being.

8. Initiate and evaluate competition with the private sector with particular
emphases in the areas where unsolicited proposals were received by the
Commission. Requests for proposals will be issued in compliance with the
Public Procurement Act to ensure complete response from all potential
vendors.

9. Require state agencies to review existing contracts in partnership with the
private sector to improve the quality and cost effectiveness ofthe contracts.

10. Encourage local governments and school districts to competitively bid the
delivery of some services to achieve competition in the delivery of public
sennces. .

11. Establish a privatization program for debt collection to increase collection
rates, decrease collection time and reduce collection costs.

12. Privatize the electronic creation, reproduction, distribution and maintenance
ofkey manuals, references and forms.

c. SENATE BILL 468

Senate Bill 468 (1994), the Qualifying Transportation Facilities Act of 1994, was pass'
by the 1994 General Assembly with a delayed effective date of July 1, 1995. The Act permitte
the privatization of many types of transportation facilities while providing various forms (
governmental oversight, including the issuance of certificates of authority and rate-approv
functions by the State Corporation Commission.

As SB 468 was debated during the 1994 Session, the Secretary of Transportatio:
expressed concerns that the bill might unduly restrict privatization efforts. In response to thes
concerns, the General Assembly passed the bill with a delayed effective date. Senator Stosel
agreed that the joint subcommittee would work with all interested parties during the 1994 interirr
and make recommendations for any needed changes to the 1994 Act durine the 1QO, Co.....;--



III. WORK OF THE JOINT SUBCOMMITTEE

A. QUALIFYING TRANSPORTATION FACILITIES ACT OF 1994

The primary focus of the joint subcommittee's work in 1994 was on the Qualifying
Transportation Facilities Act of 1994 (the "1994 Act"). During the spring of 1994, Senator
Stosch and the patron of SB 468, Senator Elliot S. Schewel, requested that the interested parties
meet and attempt to agree on improvements to the 1994 Act for consideration by the joint
subcommittee. During the remainder of 1994, representatives of the Office of the Secretary of
Transportation and the State Corporation Commission, attorneys from the Hunton & Williams
law finn and others met and reached a consensus regarding proposed amendments to the 1994
Act.

The first change recommended by the group was to change the name of the 1994 Act to
the "Public-Private Transportation Act of 1995" (the "1995 Act"). Other significant changes
recommended to the joint subcommittee are that:

• The role of the State Corporation Commission be modified.

- Under the 1994 Act, the sec was given broad regulatory powers over the
operator and any tolls orother user fees imposed for the use of any transportation
facility. In addition to obtaining the approval of the responsible public entity, the
operator was required to obtain from the sec (i) a certificate of public
convenience and necessity and (ii) a final order approving any user fees. The
operator and any user fees were regulated by the see as if the operator was a
public service corporation or a public utility. The sec has stated that this degree
of regulation is unnecessarily burdensome.

- Under the 1995 Act, the sec's jurisdiction is limited to determining
whether the responsible public entity may terminate the comprehensive agreement
as a result of a material default by the operator. Although the sec will have no
jurisdiction to regulate user fees, adequate safeguards remain for the protection of
the public against unreasonable tolls. The approval of any project (and the
operator) remains within the sole discretion of the responsible public entity. Any
user fees established by agreement in the comprehensive agreement must comply
with statutory constraints requiring that the operator's return be reasonable and
that any user fees not materially discourage use of the facility or be discriminatory.
Ultimately, project feasibility and other free market considerations should be
effective to keep user fees within reasonable limits.

• The definition of "transportation facility" be expanded to include parking
facilities and inland ports.

(4)



• The statement of policy underlying the 1995 Act emphasize the public need for
timely and cost-efficient transportation facilities that are compatible 'With state
and local transportation plans.

• The process for approval of any transportation facility to be operated under the
1995 Act be initiated, in the alternative, by the private entity or by the
responsible public entity under a request for proposals. This approach
provides additional flexibility, since only the private entity could initiate the
process under the 1994 Act.

• The provisions in the 1994 Act which prohibited the imposition of any tolls or
user fees (i) on interstate highways or (ii) without the consent of the affected
local jurisdiction, on existing roads, bridges, tunnels or overpasses be stricken.
These provisions were added during the 1993 legislative process and may be
unnecessary since federal law, not state law, controls the imposition of tolls on
interstate highways, and economic considerations will govern the feasibility of
imposing tolls on existing state roads.

• The 1995 Act makes it clear that state public procurement laws are not
applicable to transportation facilities operated under this legislation.

At its meeting on August 2, 1994, the joint subcommittee heard from Shirley 1.
Ybarra, Deputy Secretary of Transportation; Anthony Gambardella, General Counsel for
the State Corporation Commission; and private sector representatives, all of whom spoke
in favor of the proposed 1995 Act. During extensive discussion, the joint subcommittee
raised several concerns including the need for adequate public participation in the
decision-making process and the need for use of public procurement procedures. Several
of the speakers stated that they felt the 1995 Act provided adequate opportunity for public
input and that the use of public procurement procedures would not work in a public
private partnership approach. However, the interested parties agreed to study these issues
further and submit additionalamendments at the next meeting ofthe joint subcommittee.

At the October 25, 1994 meeting, the joint subcommittee heard from various
interested parties, including the Secretary of Transportation, Robert E. Martinez; again all
spoke in favor of the proposed 1995 Act. After agreeing to some additional minor
amendments to the 1995 Act, the joint subcommittee unanimously agreed to recommend it
to the 1995 General Assembly. .

Accordingly, Senator Schewe! introduced SB 856 during the 1995 Session to
create the Public-Private Transportation Act of 1995. Although several amendments to
the Act were made during the legislative process, the bill which ultimately passed the
General Assembly was nearly identical to the joint subcommittee's recommendation
(Appendix C).

(5)



B. CONTINUATION OF STATE PRIVATIZATION EFFORTS

The joint subcommittee expressed an interest in creating some type of formal structure to
ensure that a permanent process to encourage innovation and competition in the Commonwealth
be established.

A plan presented to the joint subcommittee by staff' would establish a formal structure
which combines some elements of the Governor's Strike Force on Governmental Reform with
legislative guidance and oversight responsibilities. This plan would involve the Executive Branch,
the General Assembly and the private sector in a joint undertaking to foster and oversee this effort
to achieve greater competition and privatization. A Competition Council would be established
with appointments to be made by the Governor and by the General Assembly. The Council would
identify and encourage opportunities for competition and ensure that the state government is
constantly evaluated and is run in a cost effeetivemanner. The Council would have a small
independent staff and the Council's annual report should be submitted at the same time as the
budget bill so that the savings arehighlighted.

The Council would establish a system to encourage the examination of feasibility studies
to determine how greater competition would reduce costs and permit resources to be reallocated
for other pressing State needs. The Council would receive agency and secretary
recommendations and study results and, based on the established criteria, would directly submit
its recommendations to the Governor for approval and implementation.

The joint subcommittee approved this approach in concept, and Senator Stosch
introduced legislation during the 1995 Session to create the Commonwealth Competition Council.
Senate Bill 994 was passed by the General Assembly and will take effect on July 1, 1995
(Appendix D).

IV. CONCLUSION

In addition to its work on the Public-Private Transportation Act of 1995 and the
Commonwealth Competition Council, the joint subcommittee considered various other issues
involving privatization, including the development of state policies on the implementation of
privatization and the fair treatment of state employees. However, since the executive branch will
generally have the responsibility for implementing any privatization efforts, the joint subcommittee
generally feltthat it was unnecessary to offer any recommendations on those issues at this time.

(6)



The joint subcommittee extends its appreciation to all of those persons in the private and
public sectors who offered assistance during the two years ofthis study.

Respectfully submitted,

Senator A. Stosch, ChairllUlft
Delegate Mitchell Van Yahres, VICe Chairman
SenatorElliot S. Schewel
Delegate V. Earl Dickinson
Delegate Franklin P. Hall
Delegate Harvey B. Morgan
Delegate JohnC. Watkins
The Honorable Michael E. Thomas
The Honorable Paul W. Timmrick
Adele Johnson Crawley
M. Antionette Kelley
Keven F. Russell
Gary Thompson
Michael E. Veve
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SENATE JOINT RESOLUTION NOo 241

Eslllblishing Q joint subcommittee to examme ftmctiOllS of state government to determine whick
junctions CtUI be privatized.

Agreed to by the Senate, February 25. 1993
Agreed to by the Bouse of Delegates, February 24. 1993

WHEREAS, the Commonwealth, and all state governments, face enormous fiSCal pressures
due to demands tor new services. increasing eosts for CUITent services. federal mandates, and
SigDUieant Deeds for irdrastrueture construction, repair, and maintenance; and

WHEREAS, such demands require significant investments in assets and personnel to proVide
these services; and

WHEREAS, the private sector otten bas the capadty, iII terms ot assets. personne~ and
experience, to provide many of the services government provides; and

WHEREAS, having the capadty to provide such services in both the public and private
sectors may result in the duplication of effort, competition With each other, and the inefficient
use of resources; aDd

WHEREAS. privatizing certain fUnctions of state government could pennit its restructuring
and result in increased economic actiVity in the private sector, in turn generatiDg increased tax
revenues, and produce a '~D-win" situation; now, therefore, be It

RESOLVED by the Senate, the Bouse of Delegates concurring, That 8 joint subcommittee be
established to examine the fuDctioDS of state government to determine wblch can be successtully
privatized. Such eumjnAtiOIl Shall specl1'ically include the following (I) infrastrUcture projects.
(ii) state motor vemcle fleet. {ill} highway maintenance. {jv} welfare job placement, (v) solid
waste taCWties., (Vi) parklDg tadl1ties, (vii) SOCial services case management, aDd (vW.) travel
servlces slIDiDI program tor lDterstate highways.

The joint subcommittee sbsJl be composed ot 11 members IS tollows: two members from
the seDate to be appomted by the senate Committee on PriVileges aDd EleetioDS; five memberS
from the Bouse of Delegates to be appotDted by the Speaker of the Bouse; and 'tour members
from the business commUDJty to be appointed by the Governor.

!be DtvisiOD of legislAtive services Sba1J provide staff support to the joint subcommittee. All
.me qendes IIWl provide such ISSiSIaace as Deeded for tbe work of the joint subcommittee.

The iotat subcommittee Shall complete its work in time to submit its tiDd1qs and
recommenclatiOllS, If auy. to the Governor aDd tbe 1994 SessioD ot the General Assembly as
provided in the proceclures 01 the DiViSioD ot Legislative Automated Systems tor tbe pmeessiD8
of leliSl8tiVe documents.

!be indirect costs of this study are estimated to be $13.465; the direct costs sba1l Dot
exceed $9.000.

Implementation 01 this resolunee is subject to subsequent approval 8DC1 cerU.fic:ation by the
Joint Rwes Committee. The CommJttee may Withhold expenditures or delay the period for the
coDdud of the study.
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SENATE JOINT RESOLUTION NO. 17

Continuing the Joint Subcommittee to Examine Functions 01 State Government to Determine
Which Functions Can Be Privotized.

Agreed to by the Senate, February 1, 199-4
Agreed to by the Bouse of Delegates. February 25. 1994

WHEREAS. Senate Joint Resolution No. 241, adopted by the 1993 Session of the General
Assembly. estabUshed a joint subcommittee to examine fUnctions of stale government to
determine which fUnctions can be privatized; and

WHEREAS. the Commonwealth. and all state governments, continue to face enormous fISCal
prsures due to demands tor new services, increasing costs for current services. federal
mandates. and significant needs for iD1raStrUe:ture coostruction, repair. and maintenance; and

WHEREAS. such demands require significant investments .in assets and personaeJ to proVide
these services; and

WHEREAS, the private sector otten bas the capacity. in terms of assets, personnel, and
experience. to provide many of tbe services government provides: and

WHEREAS, baviDg the capacity to provide sueb. services in both the public and private
sectors may result in duplication of effort, competition Witb each other. aDd the inefficient use
of resources; anel .

WHEREAS. privatiZing certa1I1 tuDctiODS of state government could permit its restructuring
aDd result in increased economic activity in the private sector, in turn generating increased tu
revenues and produCing 8 ·"WiD-wiD" situation: and

WHEREAS, although the joint subcommittee has met a number of times during the interim
and bas agreed on several recommendations. it is the CODSeDSUS of the joint subcommittee taat,
due to the complexity of the topic. there are maBy issues which deserve further attention by
the joint subcommittee; now. therefore, be it

RESOLVED by the senate, the Bouse of Delegates concurring. That the Joint SUbcOmmittee
to EDmiDe Functions of State Government to Determine Which Functions can Be Privatized be
continued. The joint subcommittee shaU continue to examiDe specific functions of state
government as well as other issues such as impediments to privatization and ways to minimize
any adverse effect privatization may bave OD public employees.

The current 11 members of the joint subcommittee shall continue to serve wttb any
vacancies to be filled in accordance With the origiDal resolution. In addition, three Dew
members are to be appointed by the Governor, at least two of Whom sba11 be members of the
Governors cabinet, induding the secretary of Administration.

The direct costs of this study shall Dot exceed S5.800.
The DiVision of Legislative Services shall provide staff support for the study. All agencies of

the CommoDwealtb shall proVide assistance to the joint subcommittee, upon request
The joint subcommittee shall complete its work in time to submit Its findings and

recommendations to the Governor aDd the 1995 Session of the General Assembly as proVided in
the procedures of the DiVision of Legislative Automated Systems for the processing of legislative
documents.

lmplementatioD of this resolution is subject to subsequent approval and CertificatiOD by the
Joint RUles Committee. The Committee may withhold expenditures or delay the period tor the
conduct of the study.
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CHAPTER 647

An Act to amend and reenact § 33.1-257 of the Code of Virginia, §§ 56-556 and 56-557 of the Code
of Virginia as will become effective July 1, 1995, a part of Chapter 855 of the 1994 Acts of
Assembly, as carried by reference as § 56-558 of the Code of Virginia as will become effective
July 1, 1995. §§ 56-559 through 56-561 and §§ 56-563 through 56-574 of the Code of Virginia
as will become effective July 1, 1995; to amend the Code of Virginia by adding sections numbered
56-573.1 and 56-573.2; and to repeal §§ 33.1-263, 56-39 and 56-562 of the Code of Virginia,
relating to the Public-Private Transportation Act of 1995.

[5856]
Approved March 25, 1995

Be it enacted by the General Assembly of Virginia:
1. That § 33.1-257 of the Code of Virginia, §§ 56-556 and 56-557 of the Code of Virginia as will
become effective July 1, 1995, a pan of Chapter 855 of the 1994 Acts of Assembly, as carried by
reference as § 56-558 of the Code of Virginia as will become effective July 1, 1995, §§ 56-559
through 56-561 and §§ 56-563 through 56-574 of the Code of Virginia as will become effective July
1, 1995, are amended and reenacted, and that the Code of Virginia is amended by adding sections
numbered 56-573.1 and 56-573.2 as follows:

§ 33.1-257. How right to demand tolls ascertained and rates fixed or changed.
No tolls shall be received for passing any such bridge until it shall appear to the circuit court of

the county wherein the same is that it is completed according to the act authorizing it. The court shall
ascenain whether it is or is not so completed by appointing three disinterested freeholders to view it.
IT they report in writing that it is so completed and their report be confirmed by the court, the person
authorized to erect it, his heirs or assigns, may thenceforth demand and receive, on persons and things
passing the same, tolls at the rates fixed by such act or, if none be so fixed, then at such rates as
may, from time to time, be fixed ~ lhe Stale CefPer-atiea CeRllBissieB at: by law. Though rates of
toll be specified in such act, they may, from time to time, be changed by law, unless in such act
otherwise expressly provided.

CHAPTER 22.
QUALWYINGTRA..~SPORTATIO:N FACILI'Il.BS~~ +994

PUBUC·PRIVATE TRANSPORTATION ACT OF 1995.
§ 56-556. Title.
This chapter may be cited as the "QaalifyiRg TFQftSpeAatieB Faeilities Aet ei 1994."

"Public-Private Transportation Act of 1995."
§ 56-557. Definitions.
As used in this chapter, unless the context requires a different meaning:
"Affected local jurisdiction" means any county, city or town in which all or a portion of a

qualifying transportation facility is located.
"Cer-tifisate" meaBS fRe eertifieate ef~ eeRveRieBee aBEl Beeessity issae6 fa aft eperater aREIeF

Ws ehapter that peffHits epeFatiea at:a EI\:ialifyiag tfanSfJeRatieB faeili~.

"Commission" means the State Corporation Commission.
"Comprehensive agreement" means the comprehensive agreement between the operator and the

responsible public entity required by § 56-566 of this chapter.
"Material default" means any default by the operator in the performance of its duties under

subsection F of § 56-565 of this chapter that jeopardizes adequate service to the public from a
qualifying transportation facility and remains unremedied after the responsible public entity has
provided notice to the operator and a reasonable cure period has elapsed.

"Operator" means the private entity that is responsible for the acquisition, construction,
improvement, maintenance and/or operation of a qualifying transportation facility.

"Private entity" means any natural person, corporation, limited liability company, partnership, joint
venture or other private business entity.

"Public entity" means the Commonwealth and any agency or authority thereof, any county, city or
town and any other political subdivision of any of the foregoing. but shall not include any public

(14)
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service company.
"Qualifying transportation facility" means one or more transportation facilities acquired.

constructed, improved. maintained and/or operated by a private entity pursuant to this chapter.
"R::egallHery aatherit,''' meaRS flte~Ceft'efa~eB Csiftl1BssieB.
"Responsible public entity" means a public entity that has the power to acquire, construct ef,

improve, maintain and/or operate the applicable ·transportation facility.
"Revenues" means the user fees andlor service payments generated by a qualifying transportation

facility. .
"Service contract" means a contract entered into between a public entity and the operator pursuant

to § 56-561 of this chapter.
"Service payments" means payments to the operator of a qualifying transportation facility pursuant

to a service contract.
"State" means the Commonwealth of Virginia.
"Transportation facility" means any road, bridge, tunnel, overpass, ferry, airport, seapeH, mass

transit facility, vehicle parking facility. port facility or similar commercial facility used for the
transportation of persons or goods, together with any other property that is needed to operate the
same transportation facility, but shall exclude FailfeaEls, FailFeaEI relates faeilities aae pipeliRes ewaee
~ it~ seF"iee eSI=pet=atise aBEl rail mass transit facilities owned by an interstate compact agency.

"User fees" mean the rates, fees or other charges imposed by the operator of a qualifying
transportation facility for use of all or a portion of such qualifying transportation facility pursuant to
the comprehensive agreement.

§ 56-558. Policy.
A. The General Assembly finds that:
1. There is a public need for timely acquisinon or construction of and improvements to

transportation facilities within the Commonwealth that are compatible with state and local
transportation plans;

2. Such public need may not be wholly satisfied by existing ways in which transportation facilities
are acquired, constructed or improved; and

3. Authorizing private entities to acquire, construct, improve tIREIIef, maintain, and/or operate one
or more transportation facilities may result in the ae~\lisit=ieB 9f eeasMisti8B &f ef lmpFeuemeats fa
availability of such transportation facilities to the public in a more timely or less costly fashion,
thereby serving the public safety and welfare.

B. An action, other than the approval of the responsible public entity under §i' §§7 56-560 of
this chapter 8f issllanee ef it GeHif.ieiHe tHHief § §~ §§9 ef dHs shaptef, shall serve the public purpose
of this chapter if such action facilitates the timely acquisition or construction of or improvement to a
qualifying transportation facility or the continued operation of a qualifying transportation facility.

C. It is the intent of this chapter, among other things, to facilitate to the greatest extent possible,
the pooling and funding mechanisms of the Intermodal Surface Transportation Efficiency Act of 1991,
and any Successor legislation, to the end that transportation fmancing be expanded and accelerated to
improve and add to the convenience of the public, and such that public and private entities may have
the greatest possible flexibility in contracting with each other for the provision of the public services
which are the subject of this chapter.

D. This chapter shall be liberally construed in conformity with the purposes hereof.
§ 56-559. Prerequisite for operation.
Ne J3rivate~ may 8fiet=ate il tfa:nSfieFtat:iefl faeility \:HIEIef tfti.s ekapteF witaeat~ eemiBiflg

aflFlf8vai ef ~ f8Sf)8Bsil3le~~ eemiRing a eeFtiaeale ft:em the FegaliHery aHtherity aBEl
eflteRBg HHe a 6Sfftf)FeaeHSive agresmeRt~ the Fespeesiele~~

Any private entity seeking authorization under this chapter to acquire. construct, improve,
maintain and/or operate a transportation facility shall first obtain approval of the responsible public
entity under § 56-560. Such private entity may initiate the approval process by requesting approval
pursuant to subsection A of § 56-560 or the responsible public entity may request proposals pursuant
to subsection B of § 56·560.

§ 56-560. Approval by the responsible public entity.
A. Pfief ~ me af'flfeval at: the fesflsflsiele~~ HIe~~ 5ftaU flF8viee The
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3

private entity may request approval by the responsible public entity. Any such request shall be
accompanied by the following material and information unless waived by the responsible public entity
with respect to the transportation facility or facilities that the private entity proposes to operate as a
qualifying transportation facility:

1. A topographic map (1:2,000 or other appropriate scale) indicating the location of the
transportation facility or facilities;

2. A description of the transportation facility or facilities. including the conceptual design of such
facility or facilities and all proposed interconnections with other transportation facilities;

3. The projected total life-cycle cost of the transportation facility or facilities and the proposed
date fer acquisition of or the beginning of construction of, or improvements to the transportation
facility or facilities;

4. A statement setting forth the method by which the operator proposes to secure all property
interests required for the transportation facility or facilities, iHShiEii8g:. The statement shall include: (i)
the names and addresses, if known, of the current owners of the property needed for the
transportation facility or facilities, (ii) the nature of the iater-est iB fhe property interests to be
acquired, and (iii) any property that the responsible public entity is expected to be requested to
condemn;

5. Information relating to the current transportation plans, if any. of each affected local
jurisdiction;

6. A list of all permits and approvals required for acquisition or construction of or improvements
to the transportation facility or facilities from local. state, or federal agencies and a projected schedule
for obtaining such permits and approvals;

7. A list of public utility facilities, if any, that will be crossed by the transportation facility or
facilities and a statement of the plans of the operator to accommodate such crossings;

8. A statement setting forth the operator's general plans for epeFCNiee &f financing and operating
the transportation facility or facilities; aBEl

9. The names and addresses of the persons who may be contacted for further information
concerning the request; and
~ 10. Such additionaJ material and information as the responsible public entity may reasonably

request.
B. The responsible public entity may request proposals from private entities for the acquisition.

construction. improvement and/or operation of transportation facilities.
B-: C. The responsible public entity 5haD may grant approval *' of the acquisition, construction,

improvement and/or operation of the transportation facility or facilities as a qualifying transportation
facility if the responsible public entity determines that it serves the public purpose of this chapter.
The responsible public entity may determine that the acquisition, construction, improvement and/or
operation of the transportation facility or facilities as a qualifying transportation facility serves such
public purpose if:

-h +Be afplisatieR is eemplete;
;h 1. There is a public need for the transportation facility or facilities of the type the private entity

proposes to operate as a qualifying transportation facility;
~ 2. The transportation facility or facilities and the proposed interconnections with existing

transportation facilities, and the operator's plans for operation of the qualifying transportation facility
or facilities, are reasonable and compatible with #te eKistiRg tFafl5psHatisa f"IaIt~ t-he~ the state
transportation plan and with the local comprehensive plan or plans;

4:- 3. The estimated cost of the transportation facility or facilities is reasonable in relation to
similar facilities; and
~ 4. The private entity's plans will result in the timely acquisition or construction of or

improvements to the transportation facility or facilities or their more efficient operations aH4.
~ +he s13erater's~ fef e13eFatieR ef Yte tFaRspeFtatieR facility &F faeilities is reaseRa13le aflEI ts

eeesisteat~ CeHlfHaflwealtk aREl~ waRspeFtatieR~
In evaluating any request, the responsible public entity may rely upon internal staff reports

prepared by personnel familiar with the operation of similar facilities or the advice of outside
advisors or consultants having relevant experience. -
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~ D. The resj.onsibfe public entity may charge a reasonable fee to cover the costs of processing
aBEl. reviewing and evaluating the request *ef appfe'lal, including without limitation, reasonable
attorney's fees and fees for financial and other necessary advisors or consultants.
~ E. The approvai of the responsible public entity shall be subject to the private entity's entering

into a comprehensive agreement with the responsible public entity.
g, F. In connection with its approval of the operation of the transportation facility or facilities as a

qualifying transportation facility, the responsible public entity shall establish a date for the acquisition
of or the beginning of construction of or improvements to the qualifying transportation facility. The
responsible public entity may extend such date from time to time.

§ 56-561. Service contracts.
In addition to any authority otherwise conferred by law, any public entity may contract with an

operator for transportation services to be provided by a qualifying transportation facility in exchange
for such service payments and other consideration as such public entity may deem appropriate.

§ 56-563. Affected local jurisdictions.
A. Any private entity requesting approval from, or submitting a proposal to, the a responsible

public entity 6f 4:Be issl:IaRee ef a eeFtifisate~ the regula\ef}' lHKIteri~ under § 56-560 shall notify
each affected local jurisdiction by furnishing a copy of its request or proposal to each affected local
jurisdiction.

B. Each affected local jurisdiction ~~ 6efIHReR~ Felat:ing ~ a pfefeseEi 'tl:IalifyiRg
tFaHspeAatieH faeili~ fa 8te FespeRsiele pa9He~ ef ~ Fegtllatef)' al:lthefi~" that is not a
responsible public entity for the respective qualifying transportation facility shall, within sixty days
after receiving such notice, submit any comments it may have in writing on the proposed qualifying
transportation facility to the responsible public entity and indicating whether the facility is compatible
with the local comprehensive plan.

§ 56-564. Dedication of public property.
Any public entity may dedicate any property m wftieI:l il lias a& interest that it has for public use

as a qualified transportation facility if it fmds that so doing weuW will serve the public purpose of
this chapter. In connection with such dedication, sueIt a public entity may convey any property
interest that it has m5Hell prepefty, subject to the conditions imposed by general law, to the operator,
subject to the provisions of this chapter, for such consideration as such public entity may determine.
The aforementioned consideration may include, without limitation, the agreement of the operator to
operate the qualifying transportation facility.

§ 56-565. Powers and duties of the operator.
A. The operator shall have all power allowed by law generally to a private entity having the same

form of organization as the operator and shall have the power to acquire. construct, improve or
operate the qualifying transportation facility and impose user fees and/or enter into service contracts
in connection with the use thereof. No tolls or user fees may be imposed by the operator on any
existing interstate highway aBEl . Furthermore, no tolls or user fees may be imposed by the operator
on any existiag free road, bridge, tunnel or overpass witheat t;fte seBseat ef ~ affeete(j leeal
jHAsElietieR unless such road, bridge, tunnel or overpass is reconstructed to provide for increased
capacity.

B. The operator may own, lease or acquire any other right to use or operate the qualifying
transportation facility.

C. Any financing of the qualifying transportation facility may be in such amounts and upon such
terms and conditions as may be determined by the operator. Without limiting the generality of the
foregoing, the operator may issue debt, equity or other securities or obligations, enter into sale and
leaseback transactions and secure any financing with a pledge of, security interest in, or lien on, any
or all of its property, including the eertifieate &f aHtftenty, sa9jest ~ the pFo¥isioBS &f tINs ekapter
rega:F8iRg transfer at t:ke eeFtificate ef aBtllsfit), all of its property interests in the qualifying
transportation facility.

D. Subject to applicable permit requirements, the operator shall have the authority to cross any
canal or navigable watercourse so long as the crossing does not unreasonably interfere with then
current navigation and use of the waterway.

E. In operating the qualifying transportation facility, the operator may:
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1. Make classifications according to reasonable categories for assessment of user fees; and
2. With the consent of the responsible public entity, make and enforce reasonable rules to the

same extent that the responsible public entity eetiW fia.¥e maEIe may make and enforce rules with
respect to a similar transportation facility.

J'.:. +he fJewefS gfaR~sd te tI:te sfJsRltsr m Htis seetisB 5ftalI ge sa9jset te Yte fJ9wef ef tIie
FegHlatery aHdleRty le a,fJf81le ti5ef fees fJYfSUaBt le suessetieB G ef § 5a 5a2 ef~ eha,ter.

G:- F. The operator shall:
1. Acquire, construct ef, improve, maintain and/or operate the qualifying transportation facility in

a manner that meets the engineering standards of the responsible public entity for transportation
facilities operated and maintained by such responsible public entity. all in accordance with the
provisions of the comprehensive agreement;

2. Keep the qualifying transportation facility open for use by the members of the public at all
times after its initial opening upon payment of the applicable user fees, except when exempted by
§ 33.1-252, and/or service payments; provided that the qualifying transportation facility may be
temporarily closed because of emergencies or,. with the consent of the responsible public entity, to
protect the safety of the public or for reasonable construction or maintenance procedures;

3. Maintain, or provide by contract for the maintenance of, the qualifying transportation facility;
~ i'He with the regalat8ry aata9fity: fi1 FepeRS eessFieiRg tBatefial e8atAlets with afflliates ef~

efl6Fater, fHt aB ttes6Hle sehsdale ef apfJlisaels user fees aREiIer sSf¥ise fJa,.meR~ sh&geEl fef tise at:
ffte Ett:lalifyiBg transpeflatieH faeilit'y, aH5 fitit 6ft¥ edtef mFeffBa"9a reEtHired ~ f:he regalater;'
atitkSRty; aBEl

.§..: 4. Cooperate with the responsible public entity in establishing any interconnection with the
qualifying transportation facility requested by the. responsible public entity-, and

5. Comply with the provisions of the comprehensive agreement and any service contract.
§ 56-566. Comprehensive agreement.
A. Prior to acquiring eF eeHUBeReing 68BSH=lIetieB ef ef ifRfJfEJ",'emsRts le, constructing, improving,

maintaining, and/or operating the qualifying transportation facility, the operator shall enter into a
comprehensive agreement with the responsible public entity. The comprehensive agreement shall
provide for:

1. Delivery of performance and payment bonds in connection with the construction of or
improvements to the qualifying transportation facility, in the forms and amounts satisfactory to the
responsible public entity;

2. Review of plans and specifications for the qualifying transportation facility by the responsible
public entity and approval by the responsible public entity if the plans and specifications conform to
standard conditions of the responsible public entity;

3. Inspection of construction of or improvements to the qualifying transportation facility by the
responsible public entity to ensure that they conform to the engineering standards acceptable to the
responsible public entity;

4. Maintenance ~ ffte spera4:er of a policy or policies of public liability insurance (copies of
which shall be filed with the responsible public entity accompanied by proofs of coverage),
self- insurance, in form and amount satisfactory to the responsible public entity and reasonably
sufficient to insure coverage of tort liability to the public and employees and to enable the continued
operation of the qualifying transportation facility;

5. Monitoring of the maintenance practices of the operator by the responsible public entity and the
taking of such actions as the responsible public entity finds appropriate to ensure that the qualifying
transportation facility is properly maintained: aRft

6. Reimbursement to be paid to the responsible public entity for its~ ~ flFOvide tfte services
~ert=effBeEi provided by the responsible public entity-,

7. Filing of appropriate financial statements on a periodic basis;
g A reasonable maximum rate of return on investment for the operator; and
9. The date of termination of the operator's authority and duties under this chapter and dedication

to the appropriate public entity. _
B. The comprehensive agreement shall provide for such user fees as may be established from time

to time by agreement of the parties. Any user fees shall be set at a level that, taking into account any
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service payments, allows the operator the rate of return on investment specified in the comprehensive
agreement. A copy of any service contract shall be filed with the responsible public entity. A schedule
of the current user fees shall be made available by the operator to any member of the public on
request. In negotiating user fees under this section, the parties shall establish fees that are the same
for persons using the facility under like conditions and that will not materially discourage use of the
qualifying transportation facility. The execution of the comprehensive agreement or any amendment
thereto shall constitute conclusive evidence that the user fees provided for therein comply with this
chapter. User fees established in the comprehensive agreement as a source of revenues may be in
addition to, or in lieu of service payments.

&:- C. In the comprehensive agreement, the responsible public entity may agree to make grants or
loans to the operator from time to time from amounts received from the federal government or any
aivisie8 agency or instrumentality thereof.

Go: D. The comprehensive agreement shall incorporate the duties of the operator under this chapter
and may contain such other terms and conditions that the responsible public entity determines serve
the public purpose of this chapter. Without limitation, the comprehensive agreement may contain
provisions under which the responsible public entity agrees to provide notice of default and cure
rights for the benefit of the operator and the persons specified therein as providing financing for the
qualifying transportation facility. The comprehensive agreement may contain such other lawful terms
and conditions to which the operator and the responsible public entity mutually agree, including,
without limitation, provisions regarding unavoidable delays or provisions providing for a loan of
public funds to the operator to acquire, construct, improve, maintain and/or operate one or more
qualifying transportation facilities.

E. The comprehensive agreement shall provide for the distribution of any earnings in excess of the
maximum rate of return as negotiated in the comprehensive agreement. Without limitation, excess
earnings may be distributed to the Commonwealth's transportation trust fund, to the responsible
public entity, or to the operator for" debt reduction or they may be shared with affected local
jurisdictions.

F. Any changes in the terms of the comprehensive agreement, as may be agreed upon by the
parties from time to time, shall be added to the comprehensive agreement by written amendment.

§ 56-567. Federal, state and local assistance.
The responsible public entity may take any action to obtain federal, state or local assistance for a

qualifying transportation facility that serves the public purpose of this chapter and may enter into any
contracts required to receive such federal assistance. If the responsible public entity is a state agency.
any funds received from the state or federal government or any agency or instrumentality thereof
shall be subject to appropriation by the General Assembly. The responsible public entity may
determine that it serves the public purpose of this chapter for all or any portion of the costs of a
qualifying transportation facility to be paid, directly or indirectly, from the proceeds of a grant or loan
made by the local, state or federal government or any Eii'lisie8 agency or instrumentality thereof.

§ 56-568. Material default; remedies.
A. +Be t=egYlatery aYUlerity may fe¥eke a certifica;e fef a flHaiifyiBg transpertat:ieR faeility ffi
-h A FHaterial aef.aHk tft ~ J3ert'ermailce e:f ~ oflefa~or's ~ tifiEief ~ cefFlpfeaeRSiye

agFeemeRt 6f tiR6ef~ seryice cOR~raet, #'~ f:nl5 ocsl:iITeei aaEl +s cOBtifltiiag;
2-:- Ae~l:lisitioH er cOHstfl:lstiofl e.f er: ifflfJrOvemcRt ffi ~ EJl:ialif)'iRg traftsfJ0rtatiofl~ Bas- Bet
~ 9y~~ eSlaelisaed &y~ i"espoRsi13le~~ as Sti€ft 4He has geefi exteRdeEl;

J..:.~~~ fJrevieie reas8flably adeEj:l:late service af*i facilities at reaseaable aaa l:lRi~fITl ti'Sef

fees as fJFoviaee ~~ er
4:- ¥eF faH.Hfe ~ c8fHpl)' wi{.k 8flY~~ ef Hle reglJlawry al:ltRoiity.
&:- Pfi.ef te aRy revoeatioR ef a certificate tfie. regl:llarof) al:ltl1orit), shall gi¥e '....ritteR~~ the

0fJerator aRE! aRY~ fJFovieliHg fifiaHciHg fer the~~ transfJ0rtatioH facilit)', iRcll:ldiag aey
~ er ageftl fat: aHy~ providiRg fiRaHciRg. +Be Opel"alor aR6 Hte perSORS t>revidiRg fiBaRciBg
fef tke EtYalifyiRg traRsfJertatieH facility shall be eRtitlee ~ tt reasoRable tifHe fJ*ie6 te awe !fie e¥efH
~ ~ IeaQ ~ a ftwecatioR ef Hte certificate. Prief ~ aH¥ reveeatieR ef tRe ceF£ifieate, tfte
regl:llatoF)' al:ltRority 5ftal.I GORdl:lct a aeariflg te aetcffiliHe #' revecatieR ef tee certificate 5ef¥eS tfte
~ pHf}3ese at tfH.s ~~ ~-y iRwresteg Faftf~ Be cHtitled ffi fJat=tieifJate ffi~ keaRRg,
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sHejeet te RWes est~lisAeEl 9;t~ f@gulalory aHthefi~ tftat~ Hm* Hte a~JleaFaRee &f~~
SHBs~tiall)' iseRtieal latef@sts.

Except upon agreement of the operator and any other parties identified in the comprehensive
agreement. no responsible public entity shall exercise any of the remedies provided in this section or
in subsection B or C of § 56-569 unless the Commission, after notice to the operator and the secured
parties (as may appear in the operator's records) and an opportunity for hearing. shall first issue a
declaratory judgment that a material default. as defined in § 56-557. has occurred and is continuing.

G: B. Upon fAe fevosatieH ef a eeftifisate ef aYtheFity entry by the Commission of a declaratory
judgment order pursuant to subsection A above. unless such order is stayed pending appeal to the
Virginia Supreme Court. the responsible public entity may exercise any or all of the following
remedies:

1. The responsible public entity may elect to take over the transportation facility or facilities and
in such case it shall succeed to all of the right, title and interest in such transportation facility or
facilities, subject to any liens on revenues previously granted by the operator to any person providing
financing therefor and the provisions of subsection ~ C below. ABy JieRs eft die FeIH~ aM
leftgiele JlfslJeFty eeRlpRsiBg Hie tfaBSp9FtatieH faei)i.~,. eF faeilities sIwYI ee tiesfBeEi te ee eMiHguished
aREI shall l:te FeleaseEi eR reEjyest if: H:te respeRsiele ~~ mlEes eYef tge EtHalifyiag
~5,eftlHieB faeility paFSY8Rt te HHs sBhseetioB.

2. Any responsible public entity having the power of condemnation under a"lisaele state law
may exercise such power of condemnation to acquire the qualifying transportation facility or facilities.
Nothing in this chapter shall be construed to limit the exercise of the power of condemnation. by any
responsible public entity against a qualifying transportation facility after Fel';!OeatieB ef ffte seAiHeate
the entry by the Commission of a final declaratory judgment order pursuant to subsection A above.
Any person that has provided financing for the qualifying transportation facility, and the operator, to
the extent of its capital investment, may participate in the condemnation proceedings with the
standing of a property owner.

3. The responsible public entity may terminate the comprehensive agreement and exercise all any
other rights and remedies which may be available to it at law or in equity.

4. The responsible public entity may make or cause to be made any appropriate claims under the
performance and/or payment bonds required by subdivision A 1 of § 56·566.
~ C. In the event the responsible public entity elects to take over a qualifying transportation

facility pursuant to sHeSee~eft b subdivision B 1 of this section, the responsible public entity shall
acquire, construct, improve, operate and maintain the transportation facility, impose user fees for the
use thereof and comply with any service contracts as if it were the operator.~ fees. shall femaiR
5HBjeet ~ apfJFs'Ial 9y Ute Fegtllatsl)' aHthenty tft aeeefEianee wAA~ staRdaRis sel fet:thmsaeseetioR
~ ef § 5(1 5a2 itREl;~ fef SQEft put=pese. lhe FegHlat9f)r aHtheRty shaH FetaHl jHRsaietiofl e¥ef the
EfHalifyiag tfaRspoFtal:iSH faeility. Any revenues that are subject to a lien shall be collected for the
benefit of, and paid to, secured parties, as their interests may appear, to the extent necessary to satisfy
the operator's obligations to secured parties, including the maintenance of reserves and such liens
shall be correspondingly reduced and, when paid off, released. Before sueft any payments to, or for
the benefit of. secured parties, the responsible public entity may use revenues to pay current operation
and maintenance costs of the transportation facility or facilities, including compensation to the
responsible public entity for its services in operating and maintaining the qualifying transportation
facility. Remaining revenues, if any, after all 5HeR payments Inwe eeea maEIe ef ~fe".ideel feF maR

aFFlSI:IRt Bel te eKeeeEl aft aFRSi:lRt tRal w+U ~fe'/iae the operator wAA tHe fate &f~ eft ~~

iRvestmeH£ ~J:lFe'lea By the FegYlatery aYtAsFity aBEief § 5a 5€)2 ef~ GnaJ:lter sftalI ge patEl le #te
s~enHer &Yef~ t+Rte~ that the ee~ifieate weHM Ra¥e 8eeB tft f*aee haG f4: Bet geeft f@vs}(eEi for
operation and maintenance of the transportation facility or facilities. and to, or for the benefit of
secured parties, have been made, shall be paid to the operator, subject to the negotiated maximum
rate of return. The right to receive such payment, if any, shan be considered just compensation for
the transportation facility or facilities. The full faith and credit of the responsible public entity shall
not be pledged to secure any financing of the operator by the election to take over the qualifying
transportation facility. Assumption of operation of the qualifying transportation facility shall not
obligate the responsible public entity to pay any obligation of the operator from sources other than

(20)
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revenues.
§ 56-569. Condemnation.
A. At the request of the operator, the responsible public entity may exercise any power of

condemnation that it has under law for the purpose of acquiring any lands or estates or interests
therein to the extent that the responsible public entity finds that such action serves the public purpose
of this chapter. Any amounts to be paid in any such condemnation proceeding shall be paid by the
operator.

B. Except as provided in subsection A of this section, until & eeFtiRsate fia& geeft ftwelEet:l the
Commission has entered a final declaratory judgment order under subsection A of § 56-568, the
power of condemnation may not be exercised against a qualifying transportation facility.

C. After the eeItifis~e Bas -geeft ftweleeEl entry of such final order by the Commission, any
responsible public entity having the power of condemnation under law may exercise such power of
condemnation as provided in sa~Seet4eB G subdivision B 2 of § 56-568 in lieu of, or at any time after
taking over the transportation facility pursuant to SH~seetjeR {; subdivision B 1 of § 56-568.

§ 56-570. Utility crossings.
The operator and each public service company, public utility, railroad, and cable television

provider, whose facilities are to be crossed or affected shall cooperate fully with the other in planning
and arranging the manner of the crossing or relocation of the facilities. Any such entity possessing the
power of condemnation is hereby expressly granted such powers in connection with the moving or
relocation of facilities to be crossed by the qualifying transportation facility or that must be relocated
to the extent that such moving or relocation is made necessary or desirable by construction of or
improvements to the qualifying transportation facility, which shall be construed to include
construction of or improvements to temporary facilities for the purpose of providing service during
the period of construction or improvement. Any amount to be paid for such crossing, construction,
moving or relocating of facilities shall be paid for by the operator. Should the operator and any such
public service company, public utility; railroad, and cable television provider not be able to agree
upon a plan for the crossing or relocation, the regHlate,,· aaUierity Commission may determine the
manner in which the crossing or relocation is to be accomplished and any damages due arising out of
the crossing or relocation. The Fegiilatery aatherit)' Commission may employ expert engineers who
shall examine the location and plans for such crossing or relocation, hear any objections and consider
modifications, and make a recommendation to the regalatery at:ltfteFity Commission. In such a case.
the cost of the experts is to be borne by the operator.

§ 56-571. Police powers; violations of law.
A. All police officers of the Commonwealth and of each affected local jurisdiction, shall have the

same powers and jurisdiction within the limits of such qualifying transportation facility as they have
in their respective areas of jurisdiction and such police officers shall have access to the qualifying
transportation facility at any time for the purpose of ex.ercising such powers and jurisdiction. This
authority does not extend to the private offices, buildings, garages and other improvements of the
operator to any greater degree than the police :power extends to any other private buildings and
improvements.

B. To the extent the transportation facility is a road, bridge, tunnel, overpass or similar
transportation facility for motor vehicles, the traffic and motor vehicle laws of the Commonwealth or,
if applicable, any local jurisdiction shall be the same as those applying to conduct on similar
transportation facilities in the Commonwealth or such local jurisdiction. Punishment for offenses shall
be as prescribed by law for conduct occurring on similar transportation facilities in the
Commonwealth or such local jurisdiction.

§ 56-572. Dedication of assets.
+Be regHlatof)' EUitl:lerit)' shall aetefffiiR€ #te EkHe ~ tenmFlatioR ef tJIe erigiRaJ ~eflTJafleAt

fiRaRsiHg iHtG sftaH teFHiiHate tfie eperatoF's eertifieate eft a Qate tftaf sfiaH Bet eKeeee ~ yeafS Hem
~ eR6 ef #le teRH at tRe arigiRaJ I3eFffiaHeRt fiFlaAeiRg. +Ae FegylalOt;' aYtBorit)' may sHaHge #Ie
tefFHiRatioH Qale te take HHe aSeSl-lRt ~ refiHaflsiRg ef me erigiR&%I fleflTlafleFl£ fiHaAelRg, iacll::laiFlg
aRY r=efiRaftciHg fef tRe I3YffJose ef eJlf)aHSiOH, ef aft¥ eafly teRftIHatieR ef tee origiaal f)eFFftaaeFll
fiRaReiHg ffi the ~ tI:nH ~ fRoi4ifieatioR 5@RleS ~ ~ f)Ylf)ese ef ~ CAaf)£er. The
responsible public entity shall terminate the operator's authority and duties under this chapter on the
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date set forth in the comprehensive agreement. Upon ~ termination ef tIie eeRifieate. the authority
and duties of the operator under this chapter shall cease. and the qualifying transportation facility
shall be dedicated to the responsible public entity Of. if the qualifying transportation facility was
initially dedicated by an affected local jurisdiction, to such affected local jurisdiction for public use.

§ 56-573. Sovereign immunity.
Nothing in this chapter shall be construed as or deemed a waiver of the sovereign immunity of the

Commonwealth, any responsible public entity or any affected local jurisdiction or any officer or
employee thereof with respect to the panicipation in, or approval of all or any part of the qualifying
transportation facility or its operation. including but not limited to interconnection of the qualifying
transportation facility with any other transportation facility. Counties, cities and towns in which a
qualifying transportation facility is located shall possess sovereign immunity with respect to its
construction and operation.

§ 56-573.1. Procurement.
The Virginia Public Procurement Act (§ 11-35 et seq.) shall not apply to this chapter; however, a

responsible public entity may enter into a comprehensive agreement only in accordance with
procedures adopted by it which are consistent with those of § 11-37 to the extent such section applies
to the procurement of "other than professional services" through competitive negotiation as defined
in §§ 1J-37 and 11-48. Such responsible public entities shall not be required to select the proposal
with the lowest price offer, but may consider price as one factor in evaluating the proposals received.

§ 56-573.2. Jurisdiction.
The Commission shall have exclusive jurisdiction to 'adjudicate all matters specifically committed

to its jurisdiction by this chapter.
§ 56-574, Preservation of the Virginia Highway Corporation Act of 1988.
Nothing in this chapter shall be construed to repeal or change in any manner the Virginia

Highway Corporation Act of 1988, as amended (§ 56-535 et seq.). Nothing in the Virginia Highway
Corporation Act of 1988, as amended, shall apply to qualifying transportation facilities undertaken
pursuant to the authority of this chapter.
2. That §§ 33.1-263, 56-39 and 56-562 of the Code of Virginia are repealed.
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Senate Bill No. 994 (1995)
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CHAPTER 815

An Act to amend and reenact §§ 2.1-1.3, 2.1-1.7. 2.1-20.4, 9-6.23, and 9-6.25:1 of the Code of
Virginia and to amend the Code of Virginia by adding in Title 9 a chapter numbered 43,
consisting of sections numbered 9-334 through 9-343, relating to the Virginia Government
Competition Act of 1995, including the creation of the Commonwealth Competition Council.

[5994J
Approved April 6. 1995

Be it enacted by the General Assembly of Virginia:
1. That §§ 2.1-1.3, 2.1-1.7, 2.1-20.4. 9-6.23, and 9-6.25:1 of the Code of Virginia are amended and
reenacted and that the Code of Virginia is amended by adding in Title 9 a chapter numbered 43.
consisting of sections numbered 9-334 through 9-343, as follows:

§ 2.1-1.3. Entities subject to standard nomenclature.
The following independent administrative entities are subject to the standard nomenclature

provisions of § 2.1-1.2:
Chesapeake Bay Local Assistance Department.
Commonwealth Competition Council.
Department of Accounts.
Department for the Aging.
Department of Agriculture and Consumer Services.
Department of Alcoholic Beverage Control.
Department of Aviation.
Department of Conservation and Recreation.
Department of Correctional Education.
Department of Corrections.
Department of Criminal Justice Services.
Department for the Deaf and Hard-of-Hearing.
Department of Economic Development.
Department of Education. .
Department of Emergency Services.
Department of Environmental Quality.
Department of Employee Relations Counselors.
Department of Fire Programs.
Department of Forestry.
Department of Game and Inland Fisheries.
Department of General Services.
Department of Health.
Department of Health Professions.
Department of Historic Resources.
Department of Housing and Community Development.
Department of Information Technology.
Department of Labor and Industry.
Department of Medical Assistance Services.
Department of Mental Health, Mental Retardation and Substance Abuse Services.
Department of Military Affairs.
Department of Mines. Minerals and Energy.
Department of Minority Business Enterprise.
Department of Motor Vehicles.
Department of Personnel and Training.
Department of Planning and Budget.
Department of Professional and Occupational Regulation.
Department of Rail and Public Transportation.
Department of Rehabilitative Services.

(24)
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Department for Rights of Virginians With Disabilities.
Department of Social Services.
Department of State Police.
Department of Taxation.
Department of Transportation.
Department of the Treasury.
Department of Veterans' Affairs.
Department for the Visually Handicapped.
Department of Youth and Family Services.
Governor's Employment and Training Department.
§ 2.1-1.7. State councils.
A. There shall be, in addition to such others as may be established by law, the following

permanent collegial bodies either affiliated with more than one agency or independent of an agency
within the executive branch:

Adult Education and Literacy, Virginia Advisory Council for
Agricultural Council, Virginia
Alcohol and Drug Abuse Problems, Governor's Council on
Apprenticeship Council
Blue Ridge Regional Education and Training Council
Child Day Care and Early Childhood Programs, Virginia Council on
Child Day-Care Council
Citizens' Advisory Council on Furnishing and Interpreting the Executive Mansion
Commonwealth Competition Council
Commonwealth's Attorneys' Services Council
Developmental Disabilities Planning Council, Virginia
Disability Services Council .
Equal Employment Opportunity Council, Virginia
Health Services Cost Review Council, Virginia
Housing for the Disabled, Interagency Coordinating Council on
Human Rights, Council on
Human Services Information and Referral Advisory Council
Indians, Council on
Interagency Coordinating Council, Virginia
Job Training Coordinating Council, Governor's
Land Evaluation Advisory Council
Local Debt, State Council on
Long-Term Care Council
Maternal and Child Health Council
Military Advisory Council, Virginia
Needs of Handicapped Persons, Overall Advisory Council on the
Prevention, Virginia Council on Coordinating
Public Records Advisory Council, State
Rate-setting for Children's Facilities, Interdepartmental Council on
Revenue Estimates, Advisory Council on
Southside Virginia Marketing Council
Specialized Transportation Council
State Health Benefits Advisory Council
Status of Women, Council on the
Technology Council, Virginia
Virginia Business-Education Partnership Program, Advisory Council on the
Virginia Recycling Markets Development Council.
B. Notwithstanding the definition for "council" as provided in § 2.1-1.2, the following entities

shall be referred to as councils:
Council on Information Management
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Higher Education, State Council of
Independent Living Council, Statewide
Rehabilitation Advisory Council, Statewide
Rehabilitation Advisory Council for the Blind, Statewide
World Trade Council, Virginia.
§ 2.1-20.4. Bodies receiving compensation.
A. Notwithstanding any other provision of law, the following commissions, boards, etc., shall be

those which receive compensation from state funds pursuant to § 2.1-20.3:
Accountancy, Board for
Agriculture and Consumer Services, Board of
Air Pollution Control Board, State
Airports Authority, Virginia
Apprenticeship Council
Architects, Professional Engineers, Land Surveyors and Landscape Architects, State Board for
Athletic Board, Virginia
Auctioneers Board
Audiology and Speech-Language Pathology, Board of
Aviation Board, Virginia
Barbers, Board for
Branch Pilots, Board for
Building Code Technical Review Board, State
Chesapeake Bay Local Assistance Board
Child Day Care and Early Childhood Programs, Virginia Council on
Coal Mining Examiners, Board of
College Building Authority
Commonwealth Competition Council
Commonwealth Transportation Board
Conservation and Development of Public Beaches, Board on
Conservation and Recreation, Board of
Contractors, Board for
Correctional Education, Board of
Corrections, Board of
Cosmetology, Board for
Criminal Justice Services Board
Deaf and Hard-of-Hearing, Advisory Board for the
Dentistry, Board of
Education, State Board of
Education Loan Authority, Virginia - Board of Directors
Elections, State Board of
Environment, Council on the
Fire Services Board, Virginia
Funeral Directors and Embalmers, Board of
Game and Inland Fisheries, Board of
Geology, Board for
Health, State Board of
Health Professions, Board of
Hearing Aid Specialists, Board for
Higher Education, State Council of
Hiswric Resources, Board of
Housing and Community Development, Board of
Information Management, Council on
Marine Resources Commission
Medical Assistance Services, Board of
Medical Complaint Investigation Committee
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Medicine, Board of
Mental Health, Mental Retardation and Substance Abuse Services Board, State
Milk Commission
Mineral Mining Examiners, Board of
Nursing, Board of
Nursing Home Administrators, Board of
Occupational Therapy, Advisory Board on
Oil and Gas Conservation Board, Virginia
Opticians, Board for
Optometry, Board of
Pesticide Control Board
Pharmacy, Board of
Physical Therapy, Advisory Board on
Port Authority, Board of Commissioners of the Virginia
Professional and Occupational Regulation, Board for
Professional Counselors, Board of
Professional Soil Scientists, Board for
Psychology, Board of
Public Defender Commission
Public School Authority, Virginia
Purchases and Supply Appeals Board
Real Estate Appraiser Board
Real Estate Board
Recreation Specialists, Board of
Rehabilitative Services, Board of
Respiratory Therapy, Advisory Board on
Safety and Health Codes Board
Seed Potato Board
Social Services, Board of
Social Work, Board of
State Health Department Sewage Handling and Disposal Appeal Review Board
Substance Abuse Certification Board
Surface Mining Review, Board of
Treasury Board
Veterans' Affairs, Board on
Veterinary Medicine, Board of
Virginia Board for Asbestos Licensing
Virginia Health Planning Board
Virginia Manufactured Housing Board
Virginia Veterans Care Center Board of Trustees
Virginia Waste Management Board
Visually Handicapped, Virginia Board for the
Waste Management Facility Operators, Board for
Water Control Board, State
Waterworks and Wastewater Works Operators, Board for
Well Review Board, Virginia
Youth and Family Services, State Board of.
B. Individual members of boards, commissions, committees, councils, and other similar bodies

appointed at the state level and receiving compensation for their services on January 1, 1980, but who
will not receive compensation under the provisions of this article, shall continue to receive
compensation at the January 1. 1980, rate until such member's current term expires.

§ 9-6.23. Prohibition against service by legislators on boards and commissions within the executive
branch.

Members of the General Assembly shall be ineligible to serve on boards and commissions within
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the executive branch wh ch are responsible for administering programs established by the General
Assembly. Such prohibition shall not extend to boards and commissions engaged solely in policy
studies or commemorative activities. If any law directs the appointment of any member of the General
Assembly to a board or commission in the executive branch which is responsible for administering
programs established by the General Assembly, such portion of such law shall be void, and the
Governor shall appoint another person from the Commonwealth at large to fill such a position. The
provisions of this section shall not apply, however, to members of the Board for Branch Pilots, who
shall be appointed as provided for in § 54.1-901; to members of the Board on Veterans' Affairs, who
shall be appointed as provided for in § 2.1-741; to members of the Council on Indians, who shall be
appointed as provided for in § 9-138.1; to members of the Virginia Technology Council, who shall be
appointed as provided for in § 9-145.51; to members of the Board of Trustees of the Southwest
Virginia Higher Education Center, who shall be appointed as provided in § 23-231.3; to members of
the Maternal and Child Health Council, who shall be appointed as provided for in § 9-318; to
members of the Virginia Interagency Coordinating Council who shall be appointed as provided in
§ 2.1-750; to members of the Advisory Council on the Virginia Business-Education Partnership
Program, who shall be appointed as provided in § 9-326; to members of the Advisory Commission on
Welfare Reform, who shall be appointed as provided in § 63.1-133.44; ef to members of the Virginia
Correctional Enterprises Advisory Board, who shall be appointed as provided in § 2.1-451.2; or to
members of the Commonwealth Competition Commission. who shall be appointed as provided in
§ 9-337.

§ 9-6.25: 1. Advisory boards, commissions and councils.
There shall be, in addition to such others as may be designated in accordance with § 9-6.25, the

following advisory boards, commissions and councils within the executive branch:
Advisory Board for the Department for the Deaf and Hard-of-Hearing
Ad visory Board for the Department for the Aging
Advisory Board on Child Abuse and Neglect
Advisory Board on Medicare and Medicaid
Advisory Board on Occupational Therapy
Advisory Board on Physical Therapy to the Board of Medicine
Advisory Board on Rehabilitation Providers
Advisory Board on Respiratory Therapy to the Board of Medicine
Advisory Board on Teacher Education and Licensure
Advisory Council on Revenue Estimates
Advisory Council on the Virginia Business-Education Partnership Program
Appomattox State Scenic River Advisory Board
Aquaculture Advisory Board
Art and Architectural Review Board
(Effective until July 1, ] 995) Board for the Visually Handicapped
Board of Directors, Virginia Truck and Ornamentals Research Station
Board of Forestry
Board of Military Affairs
Board of Rehabilitative Services
Board of Transportation Safety
Board of Trustees of the Family and Children's Trust Fund
Board of Visitors, Gunston Hall Plantation
Board on Veterans' Affairs
Catoctin Creek State Scenic River Advisory Board
Cave Board
Chickahominy State Scenic River Advisory Board
Clinch Scenic River Advisory Board
Coal Surface Mining Reclamation Fund Advisory Board
Commonwealth Competition Council
Council on Indians
Council on the Status of Women

(28)



6

Debt Capacity Advisory Committee
Emergency Medical Services Advisory Board
Falls of the James Committee
Film Office Advisory Board
Forensic Science Advisory Board
Goose Creek Scenic River Advisory Board
Governor's Council on Alcohol and Drug Abuse Problems
Governor's Mined Land Reclamation Advisory Committee
Hemophilia Advisory Board •
Human Services Information and Referral Advisory Council
Industrial Development Services Advisory Board
Interagency Coordinating Council on Housing for the Disabled
Interdepartmental Board of the State Department of Minority Business Enterprise
Laboratory Services Advisory Board
Local Advisory Board to the Blue Ridge Community College
Local Advisory Board to the Central Virginia Comm~ity College
Local Advisory Board to the Dabney S. Lancaster Commuility College
Local Advisory Board to the Danville Community College
Local Advisory Board to the Eastern Shore Community College
Local Advisory Board to the Germanna Community College
Local Advisory Board to the J. Sargeant Reynolds Community College
Local Advisory Board to the John Tyler Commumty College
Local Advisory Board to the Lord Fairfax Community College
Local Advisory Board to the Mountain Empire Community College
Local Advisory Board to the New River Community College
Local Advisory Board to the Northern Virginia Community College
Local Advisory Board to the Patrick Henry Community College
Local Advisory Board to the Paul D. Camp Community College
Local Advisory Board to the Piedmont Virginia Community College
Local Advisory Board to the Rappahannock Community College
Local Advisory Board to the Southwest Virginia Community College
Local Advisory Board to the Thomas Nelson Community College
Local Advisory Board to the Tidewater Community College
Local Advisory Board to the Virginia Highlands Community College
Local Advisory Board to the Virginia Western Community College
Local Advisory Board to the Wytheville Community College
Long-Term Care Council
Maternal and Child Health Council
Medical Advisory Board, Department of Motor Vehicles
Medical Board of the Virginia Retirement System
Migrant and Seasonal Fannworkers Board
Motor Vehicle Dealer's Advisory Board
Nottoway State Scenic River Advisory Board
Personnel Advisory Board
Plant Pollination Advisory Board
Private College Advisory Board
Prjvate Enterprise Commission
Private Security Services Advisory Board
Psychiatric Advisory Board
Radiation Advisory Board
Rappahannock Scenic RIver Advisory Board
Recreational Fishing Advisory Board, Virginia
Reforestation Board
Retirement System Review Board
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Rockfish State Scenic River Advisory Board
Shenandoah State Scenic River Advisory Board
Small Business Advisory Board
Small Business Environmental Compliance Advisory Board
St. Mary's Scenic River Advisory Committee
State Advisory Board on Air Pollution
State Advisory Board for the Virginia Employment Commission
State Building Code Technical Review Board
State Council on Local Debt
State Health Benefits Advisory Council
State Insurance Advisory Board
State Land Evaluation Advisory Council
State Networking Users Advisory Board
State Public Records Advisory Council
Statewide Independent Living Council
Statewide Rehabilitation Advisory Council
Statewide Rehabilitation Advisory Council for the Blind
Staunton Scenic River Advisory Committee
Telecommunications Relay Service Advisory Board
Tourism and Travel Services Advisory Board
Toxic Substances Advisory Board
Virginia Advisory Commission on Intergovernmental Relations
Virginia Advisory Council for Adult Education and Literacy
Virginia Coal Mine Safety Board
Virginia Coal Research and Development Advisory B.oard
Virginia Commission for the Arts
Virginia Commission on the Bicentennial of the United States Constitution
Virginia Correctional Enterprises AdVISOry Board
Virginia Council on Coordinating Prevention
Virginia Equal Employment Opportunity Council
Virginia Interagency Coordinating Council
Virginia Military Advisory Council
Virginia Public Buildings Board
Virginia Recycling Markets Development Council
Virginia Technology Council
Virginia Transplant Council
Virginia Water Resources Research Center, Statewide Advisory Board
Virginia Winegrowers Advisory Board.

CHAPTER 43.
VIRGINIA GOVERNMENT COMPETITION ACT OF 1995.

§ 9M334. Shon title.
This chapter shall be known and may be cited as the "Virginia Government Competition Act of

1995."
§ 9-335. Definitions.
As used in this chapter, unless the context otherwise requires:
"Council" means the Commonwealth Competition Council.
"Privatization" means a variety of techniques and activities which promote more involvement of

the private sector in providing services that have traditionally been provided by government. It also
includes methods of providing a portion or all of select government-provided or government-produced
programs and services through the private sector.

"State agency" means any board, council, authority, department, agency, or institution of the
Commonwealth which employs state or nonstate personnel.

§ 9-336. Commonwealth Competition Council created; duties.
There is hereby created in the executive branch the Commonwealth Competition Council. The
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Council shall:
1. Examine and promote methods of providing a portion or all of select government-provided or

government-produced programs and services through the private sector by a competitive contracting
program, and advise the Governor. the General Assembly, and executive branch agencies of the
Council's findings and recommendations.

2. Develop an institutional framework for a statewide competitive program to encourage
innovation and competition within state government.

3. Establish a system to encourage the use offeasibility studies and innovation to determine where
competition could reduce government costs without harming the public.

4. Monitor the products and services of state agencies to bring an element of competition and to
ensure a spirit of innovation and entrepreneurship to compete with the private sector.

5. Advocate, develop and accelerate implementation of a competitive program for state entities to
ensure. competition for the provision or production of government services. or both. from both public
and private sector entities.

6. Establish approval. planning. and reporting processes required to carry out the functions of the
Council.

7. Determine the privatization potential of a program or activity; perform cost/benefit analyses;
and conduct public and private performance analyses. The Secretary of Finance shall independently
certify the results of the comparison.

8. Devise, in consultation with the Secretary of Finance, evaluation criteria to be used in
conducting performance reviews of any program or activity which is subject to a privatization
recommendation.

9. To the extent practicable and to the extent that resources are available. make its services
available for a fair compensation to any political subdivision of the Commonwealth.

§ 9-337. Membership: appointment; terms; vacancies; chairman; quorum; compensation.
A. The Council shall be composed of ten members to be appointed as follows: four employees of

executive branch agencies to be appointed by the Governor; one member of the House of Delegates
to be appointed by the Speaker of the House; one member of the Senate to be appointed by the
Senate Committee on Privileges and Elections; two members of the private sector to be appointed by
the Governor; one member of the private sector to be appointed by the Speaker of the House; and
one member of the private sector to be appointed by the Senate Committee on Privileges and
Elections.

B. Legislative members shall serve on the Council until the expiration of their terms of office tJr
until their Successors shall qualify. Two of the members who are employees of executive branch
agencies and one member from the private sector appointed by the Governor shall be appointed for
terms of one year. Two of the members who are employees of executive branch agencies and one
member from the private sector appointed by the Governor shall be appointed for terms of two years.
The nonlegislative members appointed by the Speaker of the House of Delegates and the Senate
Committee on Privileges and Elections shall beappointed for terms of three years. Thereafter all
nonlegislative members of the Council shall be appointed for terms of three years.

C. Appointments to fill vacancies shall be for the unexpired terms. No person shall be eligible to
serve for or during more than two successive three-year terms. Executive branch agency members
shall serve only as long as they retain their positions.

D. The Council shall annually elect its chairman and vice chairman from among its members.
E. Six members of the Council shall constitute a quorum. No action shall be taken by the Council

without the concurrence of at least six members.
F. Legislative members shall be compensated as specified in § 14.1-18, and all members of the

Council shall be reimbursed for their actual expenses incurred in the performance of their duties.
§ 9-338. Cooperation of other state agencies.
All agencies of the Commonwealth shall cooperate with the Council and, upon request, assist the

Council in the performance of its duties and responsibilities. The Council shall not impose
unreasonable burdens or costs in connection with requests of agencies.

§ 9-339. Staff support; application for an acceptance of gifts and grants.
A. The Council shall employ such staff as necessary to enable it to perform its duties as directed
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in the appropriation act.
B. The Council may apply for, accept. and expend gifts, grants, or donations from public or

private sources to enable it to better carry out its objectives. No entity which provides a gift,
donation or grant shall be eligible for a contract award which results from action of a Council
recommendation.

§ 9-340. Unsolicited proposals.
The Governor or the General Assembly may direct any state agency to perform a public/private

performance analysis covering any service for which the Council has received a qualifying unsolicited
proposal from a private entity which is consistent with the Council's purposes and duties as provided
in § 9-336.

§ 9-341. Public/private performance analysis.
A. The Council shall use the procurement methods cited in the Virginia Public Procurement Act

(§ 11-35 et seq.) to solicit proposals and bids from private entities in order to make cost comparison
decisions. However. the Council shall not execute contracts.

B. The Council shall explore methods to encourage state agencies to compete for contracts.
§ 9-342. Duties of the Department of Planning and Budget.
The Department of Planning and Budget shalt determine the amount of the existing appropriation

no longer needed by the state agency or institution and shall unallot such funding. The Department
shall also ensure that all appropriate reponing requirements to the Governor and the General
Assembly are met. Nothing in this section shallpreclude the Governor from recommending in future
budget submissions the restoration of a portion of the original appropriation to the state agency or
institution.

§ 9-343. Reports to Governor and General Assembly.
The Council shall annually by December 1 report its findings and recommendations to the

Governor and the General Assembly. The Council may make interim reports to the Governor and the
General Assembly as it deems advisable.
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