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Report of the
Joint Subcommittee Studying

Minimum Levels of Motor Vehicle Liability
and Property Insurance

TO: The Honorable George F. Allen, Governor
and

The General Assembly of Virginia

I. INTRODUCTION

A. HJR-601's SCOPE AND BACKGROUND.

HJR-601 approved by the 1995 Session of the Virginia General Assembly
established ajoint subcommittee to "study the appropriate minimum levels of motor
vehicle liability and property insurance coverage" (Appendix A). The subcommittee
considered "(i) whether the required minimum levels of motor vehicle liability and
property insurance coverage should be increased or decreased; (ii) whether
comprehensive coverage should be required; and (iii) whether exemptions from the
required minimum levels of motor vehicle liability and property insurance coverage
should be permitted."

As introduced, HJR-601 called for a study of the appropriate minimum level
of uninsured motorist coverage for property damage. The introduced resolution's
language stated that "the current level of required minimum coverage may exceed
the amount of [uninsured motorist property damage] coverage many insureds can
reasonably expect to need." The resolution ultimately passed by the General
Assembly, however, broadened the study to include an examination of all minimum
coverage levels above.

HJR-601 was patroned by Delegate Gladys B. Keating of Franconia who also
served as the subcommittee's chairperson. Additional General Assembly members
appointed to the joint subcommittee were as follows: Delegates William W.
Bennett, Jr. of Halifax, Vincent F. Callahan, Jr. of McLean, and William S. Moore,
Jr., of Portsmouth, together with Senators Charles J. Colgan of Manassas, Thomas
K. Norment, Jr. of Williamsburg, and Louise L. Lucas of Portsmouth, elected vice­
chair of the joint subcommittee.

The Joint Subcommittee met twice at the General Assembly Building in
Richmond, first on October 6 and then on December 6. Final subcommittee action



included (i) recommending a 1996 study of model legislation establishing a "choice"
auto insurance program which combines fault and no-fault insurance, and (ii)
opposing a plan by the Department of Motor Vehicles to eliminate its current paper­
based insurance audit program in favor of an electronic cancellation-based model.

B. OVERVIEW OF VIRGINIA'S AUTOMOBILE INSURANCE PROGRAM

Automobile insurance in Virginia is not mandatory. Drivers who wish to
drive without insurance may do so by paying an annual $400 uninsured motorist
fee upon registration of a motor vehicle at the Department of Motor Vehicles (DMV)
(Va. Code §§ 46.2-705, 46.2-706, Appendix B) for its insurance monitoring program.
The remainder is distributed by the State Corporation Commission (SCC) to
liability insurers, offsetting their costs in providing mandatory uninsured motorist
coverage.

Virginians who choose to purchase motor vehicle insurance must purchase a
minimum of $25,000 coverage for personal injury liability with a $50,000 limit, and
$20,000 for property damage liability (Va. Code § 46.2-472, Appendix CJ They must
also purchase uninsured motorist coverage with identical minimum coverages (Va.
Code § 38.2-2206, Appendix D). Uninsured motorist coverage provides insurance
coverage for bodily injury and property damage incurred by insured individuals
who are injured by drivers who have no insurance coverage, or coverage that is
insufficient to cover the insured's damages. The difference between an at-fault
driver's available liability coverage and the uninsured coverage limits of an injured
individual's own auto insurance is called "underinsurance" coverage.

Virginia's minimum liability levels have increased slowly over the years since
1950 when they were at 5/10/1 [numbers are in thousands]. By 1972 they had been
increased to 20/40/5. And the most recent change to Va. Code § 46.2-472 occurred
in 1989 when the minimum liability coverage for property damage was increased
from $10,000 to $ 20,000 culminating in the current 25/50/20 levels.

c. MINIMUM COVERAGES IN OTHER EASTERN STATES.

Three states adjoining Virginia have minimum liability requirements within
the range of those in our Commonwealth. North Carolina has compulsory liability
insurance requirements of 25/50/15. Maryland and West Virginia require 20/40/10.
All three states require uninsured motorist coverage at levels at least equal to their
minimum liability levels.

Tennessee, while not requiring insurance, establishes minimum liability
coverages for those purchasing insurance at 25/50/10. Pennsylvania sets its
minimums at 15/30/5. New York requirements are 10/20/5. None of these states
require uninsured motorist property damage coverage.
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II. WORK OF THE JOINT SUBCOMMITTEE

A. MEETING AGENDAS.

The joint subcommittee used its first meeting to determine the study's focus.
It received testimony from the Department of Motor Vehicles about Virginia's
insured and uninsured motorist population, and how the Department verifies auto
insurance coverage through random audits and other means. Jeffrey O'Connell, a
University of Virginia law professor, testified about legal, economic and policy
issues generated by Virginia's current statutory scheme. He advocated permitting
Virginia's motor vehicle owners to go uninsured, with the penalty of denying them
"pain and suffering" damages. And, he advocated Virginia's adoption of a "choice"
plan for automobile insurance which would permit Virginians to select fault or no­
fault insurance. Finally, representatives of motor vehicle insurers stated that the
current minimum automobile insurance levels in Virginia are appropriate and
should not be increased.

The second and final meeting provided a further opportunity to examine
Professor O'Connell proposals for automobile insurance reform. Additionally, the
joint subcommittee reviewed but did not act on a proposal to permit Virginians to
opt out of uninsured motorist property damage insurance coverage. The joint
subcommittee also discussed the Department of Motor Vehicle's plan to eliminate
its paper-based insurance coverage audit system in favor of an electronic system
keyed to insurance cancellation notices.

B. DEPARTMENT OF MOTOR VEHICLES REPORT.

Department of Motor Vehicles (DMV) representatives reiterated that drivers
who wish to drive without insurance may do so by paying an annual $400
uninsured motorist fee upon registration of a motor vehicle at the Department of
Motor Vehicles. Part of the fee is used by the Department to defray the expense of
its $3.9 million insurance audit program. The remainder (currently $5 million) is
distributed by the State Corporation Commission (SeC) to liability insurers,
offsetting their costs in providing mandatory uninsured motorist coverage.

DMV estimates that approximately 200-300 thousand Virginia-registered
motor vehicles are uninsured--exclusive of those vehicles for which uninsured
motorist fees have been paid. In 1994, the Department issued 231,000 insurance
audit notices and determined that 6 percent of that sample was without insurance.
Its uninsured vehicle calculation is extrapolated from that sample. The
Department also monitors motor vehicle insurance coverage through information
gathered from traffic law-related convictions; accident report data; vehicle stops by
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law enforcement officers; and information from insurance agents. A chart
summarizing all sources of insurance verification is attached as Appendix E.

DMV representatives told the Joint Subcommittee that DMV proposes to
replace its current uninsured motorist monitoring process with a more automated
method linked to automobile insurance cancellation notices issued by insurers. Any
individual receiving a notice of insurance cancellation would be required to proffer
evidence of continuing coverage to the Department.

c. "CHOICE" LEGISLATIVE PROPOSAL.

Professor Jeffrey O'Connell of the University of Virginia Law School urged
the joint subcommittee to endorse legislation eliminating the choice between the
uninsured motorist fee and liability insurance (Appendix F). Noting that even the
$400 uninsured motorist fee may be beyond the means of many of Virginia's poor,
he proposed that Virginians be permitted to drive uninsured. Under his plan,
uninsured drivers would give up claims for noneconomic loss (principally "pain and
suffering") in connection with injuries resulting from collisions with at-fault,
insured drivers. Uninsured motorist coverage would be optional. Insured drivers,
he noted, could elect to purchase uninsured motorist coverage or take their
premium savings and purchase additional medical expense, disability, or life
Insurance coverage.

O'Connell's proposal is one component of a broader auto insurance system he
advocates known as "choice". Under a "choice" system, drivers may choose either a
traditional auto insurance plan (using the tort system to apportion fault and
recovery) or a no-fault plan. Those choosing no-fault neither recover (nor are they
liable to others for) noneconomic losses resulting from less serious injuries incurred
in auto accidents. According to a Rand research report O'Connell authored
(Appendix G), Virginians would save nearly 35%- percent in auto insurance
premiums under a "choice" plan if 50 percent of insured motorists chose no-fault
coverage. The subcommittee examined a "choice" legislative model developed by
Professor O'Connell (Appendix H) as part of its deliberations.

Virginia Trial Lawyers' Association representative Mark Rubin, told the
Subcommittee that the "choice" proposal is no panacea. He cited the "medical
payments" coverages under current Virginia motor vehicle insurance policies
(covering medical expenses up to a certain level under one's own policy) as an
example of litigious issues that can arise between an insured and his insurer.
Moreover, "pain and suffering" damages--eliminated under no-fault--are legitimate
me.ans of compensating for automobile-related personal injuries, he said.
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D. INSURANCE INDUSTRY PERSPECTIVE.

Several representatives of Virginia's auto insurance industry told the
subcommittee that the industry might support a proposal to make uninsured
motorist property damage coverage optional. This proposal was the study's focus in
the HJR-601 resolution as introduced. Its proponents believe that such coverage
(currently at $20,000 minimum) is excessive since many insured vehicles are worth
substantially less than the minimum amount. However, insurers' representatives
pointed out, the premium savings would be modest for most insureds. The
insurance industry opposes any increases in the insurance minimum levels,
suggesting that the uninsured population would probably increase if this occurred.
Insofar as the "choice" proposal was concerned, the industry took no unified
position.

III. SUBCOMMITTEE FINDINGS AND RECOMMENDATIONS

The Joint Subcommittee concluded that the "choice" legislative model
merited further consideration, but that it presented numerous collateral issues
(e.g., recoveries permitted when driver with fault-based policy is injured by driver
with no-fault policy) precluding comprehensive subcommittee action in 1995.
Accordingly, a majority of the joint subcommittee recommended a 1996 legislative
study devoted exclusively to the "choice" model. A joint resolution to that effect is
attached as Appendix 1.

A proposal to make optional uninsured motorist property damage coverage
was not recommended by the subcommittee. While the subcommittee learned that
some Virginians oppose paying for insurance they do not need (many have vehicles
worth substantially less than the mandatory $20,000 minimum uninsured property
damage coverage), projected premium savings associated with this initiative were
very modest. A copy of proposed legislation is attached as Appendix J.

Finally, the subcommittee expressed opposition to the Department of Motor
Vehicles' proposal to discontinue its random audit process of monitoring motor
vehicle coverage. The subcommittee concluded that the current random audit
process is more proactive and may provide a more dynamic indicator of automobile
insurance coverage trends.

Respectfully submitted,

Gladys S. Keating, Chairman
L. Louise Lucas, Vice Chairman
William S. Moore, Jr.
William W. Bennett, Jr.
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Vincent F. Callahan, Jr.
Charles J. Colgan
Thomas K. Norment, Jr.
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APPENDIX A

HOUSE JOINT RESOLUTION NO. 601

Establishing a joint subcommittee (0 study the ~propriate minimum levels of motor vehicle
iiabiliry and property insurance coverage.

Agreed to by the House of Delegates, February 23. 1995
Agreed to by the Senate. February 21, 1995

WHEREAS. Virginia law requires that motor vehicle insurance policies include coverage to pay
an insured ail sums he is legally entitled to recover as damages from the owner or operator of an
uninsured moror vehicle: and

WHEREAS, concerns have been expressed about the adequacy of the current minimum levels
of motor vehicle liability insurance coverage. including such minimum levels for bodily injury and
property damage resulting from motor vehicle accidents involving uninsured and underinsured
motorists; and

WHEREAS. insurers in Virginia arc required to offer medical expense coverage. although such
coverage is not required [0 be purchased: and

V/HEREAS. comprehensive coverage provides protection for the insured in the event of
damage to his motor vehicle other than by collision, such as for fin: or theft: and

WHEREAS~ the costs associated with property damage and bodily injury resulting from motor
vehicle accidents and other damage to motor vehicles may exceed the recuired minimum levels of
motor vehicle insurance coverage, presenting a financial dilemma for: the owner or operator of a
motor vehicle; and

WHERE.A..S. the minimum amount of uninsured motorist coverage prescribed by law for
damage or destruction of the property of the insured in anyone accident is 520.000. and a portion
of an insured's premium is used to cover such 520.000 minimum coverage; and

WHEREAS. the current level of required minimum coverage may exceed the amount of
coverage many insureds can reasonably expect: co need; and

WHEREA.S, nevertheless. many af Virginia's insured and undcrinsurcd drivers may not need or
desire to have a minimum of 520.000 in property damage and S25.000/$50~OOO bodily injury
coverage; now. therefore. be it

RESOLVED by the House of Delegates. the Senate concurring, That a joint subcommittee be
established to study the appropriate minimum levels of motor vehicle liability and property
insurance coverage, The joint subcommittee sball consist of seven members co be appointed .:IS

follows: four members or the House of Deiegares to be appointed by the Speaker of the House;
and tnree members of the Senate to be appointed by the Senate Committee on Privileges and
EJections. The joint subcommittee is requested to consider (i) whether the required minimum levels
of motor vehicle liability and property insurance coverage should be increased or decreased: (ii)
whether comprehensive coverage should be required: and (iii) whether exemptions from the
required minimum levels of motor vehicle liability and property insurance coverage should be
permitted.

The direct COSts of this studv shall not exceed 53.150.
The Division of Legislanve Services shall provide staff support for the study. Technical

assistance shall be provided by the Department of Motor Vehicles and the Bureau of Insurance of
the State Corporation Commission. All agencies of the Commonwealth shall provide assistance [0

the joint subcommittee. upon request.
The joint subcommittee shall complete its work in time to submit its findings and

recommendations to the Governor and the 1996 Session of the Genera! Assembly as provided in
the procedures of the Division of Legislative Automated Systems for the processing of legislative
documents.

Implementation of this resolution is subject to subsequent approval and certification by the Joint
Rules Committee. The Committee may withhold expenditures or delay the period for the conduct
of the study.



§ 46.2-705. Definitions.

For the purposes of this article, the following terms shall have the meanings respectively
ascribed to them in this section:

"Motor vehicle" means a vehicle capable of self-propulsion which is either (i) required to be
titled and licensed and for which a license fee is required to be paid by its owner, or (ii) owned by
or assigned to a motor vehicle manufacturer, distributor, or dealer licensed in the Commonwealth.

"Insured motor vehicle" means a motor vehicle as to which there is bodily injury liability
insurance and property damage liability insurance, both in the amounts specified in § 46.2-472,
issued by an insurance carrier authorized to do business in the Commonwealth, or as to which a
bond has been given or cash or securities delivered in lieu of the insurance; or as to which the
owner has qualified as a self-insurer in accordance with the provisions of § 46.2-368.

"Uninsured motor vehicle" means a motor vehicle as to which there is no such bodily injury
liability insurance and property damage liability insurance, or no such bond has been given or cash
or securities delivered in lieu thereof, or the owner of which has not so qualified as a self-insurer.

(1958, c. 407, § 46.1-167.2~ 1960, c. 188~ 1982, c. 638; 1988, c. 865~ 1989, c. 727.)

§ 46.2-706. Additional fee; certificates required of applicants for registration of
insured motor vehicles; verification of certificates; suspension of driver's license,
registration certificates, and license plates for certain violations.

In addition to any other fees prescribed by law, every person registering an uninsured motor
vehicle, as defined in § 46.2-705, at the time of registering or reregistering the uninsured vehicle,
shall pay a fee of $400; however, if the uninsured motor vehicle is a motor vehicle or semitrailer
registered or reregistered as provided in subsection B of § 46.2-646, the fee shall be one-twelfth
of the annual uninsured motor vehicle fee for each month of the registration period. If the vehicle
is a motor vehicle being registered or reregistered as provided in subsection B of ~ 46.2-697, the
fee shall be one-fourth of the annual uninsured motor vehicle fee for each quarter for which the
vehicle is registered.

If the owner of a motor vehicle registered under this article as an uninsured motor vehicle,
during the period for which such vehicle is registered, obtains insurance coverage adequate to
permit such vehicle's registration as an insured motor vehicle and presents evidence satisfactory to
the Commissioner of the existence of such insurance coverage, the Commissioner shall amend the
Department's records to show such vehicle to be registered as an insured motor vehicle and shall
refund to the owner a prorated portion of the additional fee required by this section for
registration of an uninsured motor vehicle. Such proration shall be on a monthly basis, except
that no such refund shall be made (i) as to any registration during the last three months of its
validity or (ii) on any portion of any such fee required to be paid resulting from a determination by
the 'Department or any court that a vehicle was uninsured and no fee had been paid.

(c) 1949-1995 b)' The Michie Company. a division of Reed Elsevier Inc.. and Reed Elsevier Properties Inc. All Rights Reserved.
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Every person applying for registration of a motor vehicle and declaring it to be an insured
motor vehicle shall, under the penalties set forth in § 46.2-707, execute and furnish to the
Commissioner his certificate that the motor vehicle is an insured motor vehicle as defined in §
46.2-705, or that the Commissioner has issued to its owner, in accordance with § 46.2-368, a
certificate of self-insurance applicable to the vehicle sought to be registered. The Commissioner,
or his duly authorized agent, may require any registered owner of a motor vehicle declared to be
insured or any applicant for registration of a motor vehicle to be an insured motor vehicle to
submit a certificate of insurance on a form prescribed by the Commissioner. The Commissioner
shall forward the certificate of insurance or bond to the insurance company or surety company,
whichever is applicable, for verification as to whether the policy or bond named in the certificate
is currently in force. At that time and not later than thirty days following receipt of the certificate
of insurance, the insurance company or surety company shall cause to be filed with the
Commissioner a written notice if the policy or bond was not applicable as to the named insured.
The Commissioner shall prescribe the manner in which the written notice shall be made.

The refusal or neglect of any owner within thirty days to submit the certificate of insurance
when required by the Commissioner or his duly authorized agent or the notification by the
insurance company or surety company that the policy or bond named in the certificate of
insurance is not in effect, shall require the Commissioner to suspend any driver's license and all
registration certificates and license plates issued to the owner of the motor vehicle until the person
(i) has paid to the Commissioner a fee of $400 to be disposed of as provided for in § 46.2-710
with respect to the motor vehicle determined to be uninsured and (ii) furnishes proof of financial
responsibility for the future in the manner prescribed in Article 15 (§ 46.2-435 et seq.) of Chapter
3 of this title. No order of suspension required by this section shall become effective until the
Commissioner has offered the person an opportunity for an administrative hearing to show cause
why the order should not be enforced. Notice of the opportunity for an administrative hearing
may be included in the order of suspension. When three years have elapsed from the effective
date of the suspension required in this section, the Commissioner may relieve the person of the
requirement of furnishing proof of future financial responsibility.

If the Commissioner determines that the fee applicable to the registration of an uninsured
motor vehicle has been paid on the vehicle in question on or before the date that the insurance
certificate was requested, no suspension action shall be taken.

The Commissioner shall suspend the driver's license and all registration certificates and license
plates of any person on receiving a record of his conviction of a violation of any provisions of §
46.2-707, but the Commissioner shall dispense with the suspension when the person is convicted
for a violation of § 46.2-707 and the Department's records show conclusively that the motor
vehicle was insured or that the fee applicable to the registration of an uninsured motor vehicle has
been paid by the owner prior to the date and time of the alleged offense.

(1958, c. 407, § 46.1-167.1~ 1960, c. 188~ 1966, c. 181; 1972, cc. 552, 609, 638~ 1973, c. 25~

1974, c. 170~ 1975, c. 16~ 1976, c. 27~ 1978, c. 563; 1981, c. 193~ 1984, c. 399~ 1986, c. 527~

1988,c.470~ 1989,c. 727~ 1993,c.127.)

(c) 1949-1995 by The Michie Company. a division of Reed Elsevier lnc., and Reed Elsevier Properties Inc. All Rights Reserved.
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§ 46.2-472. Coverage of owner's policy.

Every motor vehicle owner's policy shall:

1. Designate by explicit description or by appropriate reference, all motor vehicles with
respect to which coverage is intended to be granted.

2. Insure as insured the person named and any other person using or responsible for the use of
the motor vehicle or motor vehicles with the permission of the named insured.

3. Insure the insured or other person against loss from any liability imposed by law for
damages, including damages for care and loss of services, because of bodily injury to or death of
any person, and injury to or destruction of property caused by accident and arising out of the
ownership, use, or operation of such motor vehicle or motor vehicles within the Commonwealth,
any other state in the United States, or Canada, subject to a limit exclusive of interest and costs,
with respect to each motor vehicle, of $25,000 because of bodily injury to or death of one person
in anyone accident and, subject to the limit for one person, to a limit of $50,000 because of
bodily injury to or death of two or more persons in anyone accident, and to a limit of $20,000
because of injury to or destruction of property of others in anyone accident.

(Code 1950, § 46-492~ 1954, c. 378~ 1958, cc. 501,541, § 46.1-504~ 1968, c. 685~ 1972, c. 433~
1975, c. 382~ 1978, c. 550~ 1989, cc. 621, 727.)

(c) 1949-1995 by The Michie Company, a division ofReed Elsevier Inc.. and Reed Elsevier Properties Inc. All Rights Reserved.
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§ 38.2-2206. Uninsured motorist insurance coverage.

A. Except as provided in subsection J of this section, no policy or contract ofbodily injury or
property damage liability insurance relating to the ownership, maintenance, or use of a motor
vehicle shall be issued or delivered in this Commonwealth to the owner of such vehicle or shall be
issued or delivered by any insurer licensed in this Commonwealth upon any motor vehicle
principally garaged or used in this Commonwealth unless it contains an endorsement or provisions
undertaking to pay the insured all sums that he is legally entitled to recover as damages from the
owner or operator of an uninsured motor vehicle, within limits not less than the requirements of §
46.2-472. Those limits shall equal but not exceed the limits of the liability insurance provided by
the policy, unless anyone named insured rejects the additional uninsured motorist insurance
coverage by notifying the insurer as provided in subsection B of § 38.2-2202. This rejection of the
additional uninsured motorist insurance coverage by anyone named insured shall be binding upon
all insureds under such policy as defined in subsection B of this section. The endorsement or
provisions shall also obligate the insurer to make payment for bodily injury or property damage
caused by the operation or use of an underinsured motor vehicle to the extent the vehicle is
underinsured, as defined in subsection B of this section. The endorsement or provisions shall also
provide for at least $20,000 coverage for damage or destruction of the property of the insured in
anyone accident but may provide an exclusion of the first $200 of the loss or damage where the
loss or damage is a result of anyone accident involving an unidentifiable owner or operator of an
uninsured motor vehicle.

B. As used in this section, the term "bodily injury" includes death resulting from bodily injury.

"Insured" as used in subsections ~ D, G, and H of this section means the named insured and,
while resident of the same household, the spouse of the named insured, and relatives, wards or
foster children of either, while in a motor vehicle or otherwise, and any person who uses the
motor vehicle to which the policy applies, with the expressed or implied consent of the named
insured, and a guest in the motor vehicle to which the policy applies or the personal representative
of any of the above.

"Uninsured motor vehicle" means a motor vehicle for which (i) there is no bodily injury
liability insurance and property damage liability insurance in the amounts specified by § 46.2-472,
(ii) there is such insurance but the insurer writing the insurance denies coverage for any reason
whatsoever, including failure or refusal of the insured to cooperate with the insurer, (iii) there is
no bond or deposit of money or securities in lieu of such insurance, or (iv) the owner of the motor
vehicle has not qualified as a self-insurer under the provisions of § 46.2-368. A motor vehicle shall
be deemed uninsured if its owner or operator is unknown.

A motor vehicle is "underinsured" when, and to the extent that, the total amount of bodily
injury and property damage coverage applicable to the operation or use of the motor vehicle and
available for payment for such bodily injury or property damage, including all bonds or deposits of
money or securities made pursuant to Article 15 (§ 46.2-435 et seq.) of Chapter 3 of Title 46.2, is
less than the total amount of uninsured motorist coverage afforded any person injured as a result
of the operation or use of the vehicle.

(c) 1949-1995 by TIle Michie Company, a division of Reed Elsevier Inc., and Reed Elsevier Properties Inc. All Rights Reserved.
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/fA vai fable for payment" means the amount of liability insurance coverage applicable to the
claim of the injured person for bodily injury or property damage reduced by the payment of any
other claims arising out of the same occurrence.

If an injured person is entitled to underinsured motorist coverage under more than one policy,
the following order of priority of policies applies and any amount available for payment shall be
credited against such policies in the following order of priority:

1. The policy covering a motor vehicle occupied by the injured person at the time of the
accident;

2. The policy covering a motor vehicle not involved in the accident under which the injured
person is a named insured;

3. The policy covering a motor vehicle not involved in the accident under which the injured
person is an insured other than a named insured.

Where there is more than one insurer providing coverage under one of the payment priorities
set forth, their liability shall b~ proportioned as to their respective underinsured motorist
coverages.

Recovery under the endorsement or provisions shall be subject to the conditions set forth in
this section.

C. There shall be a rebuttable presumption that a motor vehicle is uninsured if the
Commissioner of the Department of Motor Vehicles certifies that, from the records of the
Department of Motor Vehicles, it appears that: (i) there is no bodily injury liability insurance and
property damage liability insurance in the amounts specified by § 46.2-472 covering the owner or
operator of the motor vehicle; or (ii) no bond has been given or cash or securities delivered in lieu
of the insurance; or (iii) the owner or .operator of the motor vehicle has not qualified as a
self-insurer in accordance with the provisions of § 46.2-368.

D. If the owner or operator of any motor vehicle that causes bodily injury or property
damage to the insured is unknown, and if the damage or injury results from an accident where
there has been no contact between that motor vehicle and the motor vehicle occupied by the
insured, or where there has been no contact with the person of the insured if the insured was not
occupying a motor vehicle, then for the insured to recover under the endorsement required by
subsection A of this section, the accident shall be reported promptly to either (i) the insurer or (ii)
a law-enforcement officer having jurisdiction in the county or city in which the accident occurred.
If it is not reasonably practicable to make the report promptly, the report shall be made as soon as
reasonably practicable under the circumstances.

E. If the owner or operator of any vehicle causing injury or damages is unknown, an action
may be instituted against the unknown defendant as "John Doe" and service of process may be
made by delivering a copy of the motion for judgment or other pleadings to the clerk of the court
in which the action is brought. Service upon the insurer issuing the policy shall be made as
prescribed by law as though the insurer were a party defendant. The provisions of § 8.01-288
shall not be applicable to the service of process required in this subsection. The insurer shall have

(c) 1949-1995 by The Michie Company, a division of Reed Elsevier Inc., and Reed Elsevier Properties Inc. All Rights Reserved.
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the right to file pleadings and take other action allowable by law in the name of John Doe.

F. If any action is instituted against the owner or operator of an uninsured or underinsured
motor vehicle by any insured intending to rely on the uninsured or underinsured coverage
provision or endorsement of this policy under which the insured is making a claim, then the
insured shall serve a copy of the process upon this insurer in the manner prescribed by law, as
though the insurer were a party defendant. The provisions of § 8.01-288 shall not be applicable to
the service of process required in this subsection. The insurer shall then have the right to tile
pleadings and take other action allowable by law in the name of the owner or operator of the
uninsured or underinsured motor vehicle or in its own name. Nothing in this subsection shall
prevent the owner or operator of the uninsured motor vehicle from employing counsel of his own
choice and taking any action in his own interest in connection with the proceeding.

G. Any insurer paying a claim under the endorsement or provisions required by subsection A
of this section shall be subrogated to the rights of the insured to whom the claim was paid against
the person causing the injury, death, or damage and that person's insurer, although it may deny
coverage for any reason, to the extent that payment was made. The bringing of an action against
the unknown owner or operator as John Doe or the conclusion of such an action shall not bar the
insured from bringing an action against the owner or operator proceeded against as John Doe, or
against the owner's or operator's insurer denying coverage for any reason, if the identity of the
owner or operator who caused the injury or damages becomes known. Any recovery against the
owner or operator, or the insurer of the owner or operator shall be paid to the insurer of the
injured party to the extent that the insurer paid the named insured in the action brought against the
owner or operator as John Doe. However, the insurer shall pay its proportionate part of ali
reasonable costs and expenses incurred in connection with the action, including reasonable
attorney's fees. Nothing in an endorsement or provisions made under this subsection nor any other
provision of law shall prevent the joining in an action against John Doe of the owner or operator
of the motor vehicle causing the injury as a party defendant, and the joinder is hereby specifically
authorized.

H. No endorsement or provisions providing the coverage required by subsection A of this
section shall require arbitration of any claim arising under the endorsement or provisions, nor may
anything be required of the insured except the establishment of legal liability, nor shall the insured
be restricted or prevented in any manner from employing legal counsel or instituting legal
proceedings.

1. Except as provided in § 65.2-309.1, the provisions of subsections A and B of § 38.2-2204
and the provisions of subsection A of this section shall not apply to any policy of insurance to the
extent that it covers the liability of an employer under any workers' compensation law, or to the
extent that it covers liability to which the Federal Tort Claims Act applies. No provision or
application of this section shall limit the liability of an insurer of motor vehicles to an employee or
other insured under this section who is injured by an uninsured motor vehi,:le; provided that in the
event an employee of a self-insured employer receives a workers' compensation award for injuries
resulting from an accident with an uninsured motor vehicle, such award shall be set off against any
judgment for damages awarded pursuant to this section for personal injuries resulting from such
accident.

(c) 1949-1995 by The Michie Company, a division of Reed Elsevier Inc., and Reed Elsevier Properties Inc. All Rights Reserved.



1. Policies of insurance whose primary purpose is to provide coverage in excess of other valid
and collectible insurance or qualified self-insurance may include uninsured motorist coverage as
provided in subsection A of this section. Insurers issuing or providing liability policies that are of
an excess or umbrella type or which provide liability coverage incidental to a policy and not
related to a specifically insured motor vehicle, shall not be required to offer, provide or make
available to those policies uninsured or underinsured motor vehicle coverage as defined in
subsection A of this section.

K. A liability insurance carrier providing coverage under a policy issued or renewed on or
after July 1, 1988, may pay the entire amount of its available coverage without obtaining a release
of a claim if the claimant has underinsured insurance coverage in excess of the amount so paid.
Any liability insurer making a payment pursuant to this section shall promptly give notice to its
insured and to the insurer which provides the underinsured coverage that it has paid the full
amount of its available coverage.

(Code 1950, § 38-238; 1952, c. 317, § 38.1-381; 1958, c. 282; 1959, Ex. Sess., ce. 42, 70; 1960,
c. 462; 1962, c. 457; 1964, c. 477; 1966, ee. 182,459; 1968, ce. 199,721; 1970, e. 494; 1971,
Ex. Sess., e. 216; 1973, cc. 225,390; 1974, c. 87; 1976, cc. 121, 122; 1977, e. 78; 1979, e. 113;
1980, ce. 326,331; 1981, Sp. Sess., e. 6; 1982, ee. 638, 642; 1984, e. 541; 1985, ee. 39, 325;
1986, c. 562; 1987, c. 519; 1988, ce. 565, 578, 585, 586, 594; 1989, c. 621; 1993, c. 381; 1995.
cc. 189.267,476.)

(c) 1949-1995 by The Michie Company. a division of Reed Elsevier lnc., and Reed Elsevier Properties Inc. All Rights Reserved.
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APPENDIX E

Department ofMotor Vehicles
Insurance Monitoring Processes & Detection Rates

Sampling Notices Suspension Net Comments
Method Detection

Rate

Conviction 159 49 31% monitors persons
under driver
improvement
control

Vehicle 231,000 12,843 5.55% random verification
reaistration of insurance.

Accident- 1,185 1,183 62% DMV assists
related motorists obtain
Insurance Insurance
verification information re:

parties to an
accident.

Law 6,180 2,783 45% insurance info.
enforcement requested in
notification connection with
via FR-422 motorist's moving
form. violation. FR-422

issued to motorists
unable to verify
insurance at the
scene.

Citizen 2,000 1,200 60% Furnished by
information variety of sources,
re: including insurance
individuals agents.
driving
uninsured

Source: Department ofMotor Vehicles

E:\DLSDATA \ BUSJURIS \ STUDIES \ HJR560 \ DMV. DOC
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APPENDIX F

ALLOWING MOTORISTS A CHOICE TO BE
LEGALLY UNINSURED BY SURRENDERING
TORT CLAIMS FOR NONECONOi\tllC LOSS

by: Jeffrey O'Connell, Professor of Law
University of Virginia

Unrortunarelv, uninsured motorists whose drivers licenses or car registrations are suspended
or revoked continue to drive with relatively little possibility of detection or apprehension -- or even
punishment upon apprehension. As Professor Jennifer Arlen has written, criminal laws regulating the
misconduct of rnotorists are simply not adequately enforced. "(D [espite stringent drunk driving
laws," she tells us. ., Georgia has tens of thousands of repeat offenders, and ... judges do not take
away drivers' licenses even when a driver has 15 drunk driving conviction')." If those charged with
law enforcemeru ignore egregious conduct such as chronic drunk driving, they certainly will nor -­
and do not -- punish the relatively innocuous offense of driving without insurance.

When one minks about it, the decision of poor people.. with few or no assers to protect. to

drive uninsured for ton liability makes eminently good economic sense. Facing large unrnet needs
for essentials for themselves and their families, whey should they annually spend many hundreds of
dollars to buy an arcane piece of paper providing a highly contingent, long-delayed transfer payment
to sa-angers probably far more affluent than themselves?

This sad tale should point us to taking another look at the phenomenon of uninsured motorists.
Whatcan be done?

Motorists should be allowed to go uninsured with the only penalty that one I s uninsured status
disallows one -- and also one I s dependent family members - from ton claims for noneconomic losses
(principally pain and suffering), unless one is tortiously injured by a motorist guilty of illegally
driving under the intluence of alcohol or drugs or of intentionally inflicting injury. In other words ..
let those who cannot (or will not) pay cash for automobile insurance pay for it, in effect, with their
uncompensated pain and suffering. But because payment for pain and suffering is that component of
damages normally rapped to pay plaintiffsI lawyers I fees, uninsured motorists should also be entitled
to reasonable attorneys I expenses in addition to payment for their economic losses.

Under this pian, those who remain insured for bodily injury will be rewarded by lowering the
COSts of their liability insurance because they will now no longer be exposed to claims for
noneconomic loss from the uninsured. This equation ought to assuage the outrage of insured
motorists who are liable for full common law damages to the uninsured motorists but unable as a
practical matter to recover any losses. economic or noneconomic, from such motorists. The reason
the proposal allows me uninsured to still recover economic losses is that it would seem [Q be
inequitable in the extreme to allow, say, a very affluent motorist with huge assets to negligently
damage an impecunious motorist or pedestrian and escape scot-free without paying any losses.
Professor Stephen D. Sugarman of the Berkeley law faculty has written as follows:

This proposed restriction on recovery is analogous to the nann now applied to

auto accident victims whose own negligence contributes to their injuries. For
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example, if there is a crash between someone who runs a stop sign and a speeder and
the speeder is hurt.. then his fault [in Virginia bars the speeder's claim) .... Under
o I Connell's reform the motorist who is at fault for not carrying insurance would have
his legal award cut down - by losing the pain and suffering damages he might
otherwise have obtained.

Another appeal of this proposed scheme is that it is self-executing. There is no need for
cumbersome means of identifying motorists who are or become uninsured: no need tor diverting viral
police andjudicialefforts to the mundane -- and often futile cask - of enforcing penalties for beinl
uninsured. (Our experience with Prohibition should have taught us the dangers of uneDtorceable
laws.) Rather ~ when an uninsured motorist is in an accident and makes a ton claim.. the defending
insurer has an incentive to establish routinely and inexpensively the claimant's wlinsured statUS at that
time - and to assess the penalty of refusing [0 honor any claim tor noneconomic damages.

All of the above discussion pertains only to liability for personal injury. As to liability for
propeny damage, the law could retain compulsory property damage liability insurance. Second. as
an alternative. a motorist not carrying property damage liability insurance couJd not claim property
damage against third persons.
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Automobile InsurtUIU SQ:t7iJlg'S 111 Each State Under Cl,oice z

~o Premium Savings for All
Motorists (assume~. of
insured motorists choose

Stab! absoiute no-fault)

~ rremiwn Savtngs fqr Low­
Income Motorists (assumes 5O~o of
insured motorists chOOle absolute

no-fault)

Total savings. S mlUions
(assumes all insured motorists

cheese absolute nO-fault)

.~'..;... ;

AJ.ab.ima 19
~. 17
Arizona 37
Arlw1sas 2S
Cllifomia 35
.Colorado· _.' -. 31
Connecticut 41
~~wW ·~L::;;::'~:·,::L~:.r;·~:.~~~ ."-::.3-1 ~2:·:'-'::. :-...
Ronda 32

.-G.torpa- ::- ....:-'_.~.L .:.~._._...::.~ 24 ... :._ '.
Hawaii "43
Idaho ·.::D~. _~:~~.":::~:"~'-;;3',";:'-:'-«.c.:
nlino~ ~

Ind~·-'.:":::~:··.':=·.~=~·~·:_.2:;:Z':"-:S"';;::'~:.
Iowa ZJ

.,- ~", '....
........ .::."..

".

176
24

.;)3

195
3622
462­
6i8

.".~93"
1395

'.=.:.484­
ZZ9

.: ...-...
".~ ._. '"..... .;.... -. - ,.'-75

.m
~:_:~:~:~~.: .:~'"450 -"

187
~:7_~~~.~~~~~~~~ :.-~.:: ~:~:~~~.~=~ ',~-:, 53'. _. ~-:;~~.~~~_ .• -

41
_15

57
za.. .. 1154

=647
49 -l83

2 .~·:1_ :.:._ . '_'" __ .. ,.~J.?:"":. 44:.~ - ~.~.:::..:::::~::- Z'::_~~:~l- ..·...:;:?131....:....:i~::_":.:
44._ 40S

~"":.~~;..._:-._~ :.-c~i.~:~: ..::..... u·~'.. S7~.~. ~.~~~:~::~:.~.~.-~:.-';~. :~~;"F~~'" :;.~ ...

Massachusetts-

Michigan .~. _~"~ -:_~... ~~ .'-:';~'..
Minnesota 32
Missiuippl~~:.:~_:-:"~~~::;~:2':~~.~~~::.;~~···:is..
Missoun 26­
.Mmuana.-:;i;....::~~:~ .. ::,:.~~~~-:;. .. ,;.~~.:.3:r.

North Carolina . 47

JVintinia 3" SO 612
Washin~n 37 53
West V"qirtia 'S1 sa
Wisconsin 31 53
Wyoming 24 ~

OLl
zz
.w3

31

1

All stares :i1 26100

IThe choice plan exammed here is described in J. O'C.mneli. S. J. C.lmlU. ~t. Horowitz, and A. Abranarnse. "Consumer
ChOICe in the Auto Insurance M~rket.H Martliand UW .~~, Vol. 52. l~J. R~onntecJ as RAND RP-:"'-+. 1994.
-tnsur.1nce system changed since January t:19ms. . .
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APPENDIX B: MODEL LEGISLATION FOR CREATION OF A CONSUMER

CHOICE IN MOTOR VEHICLE INSURANCE ACT'*

.~'l ACT relating to insurance; creating a system ofmotor vehicle insur­
ance that offers a choiCe-of methods of protection against losses from
personal injury arising out of the maintenance or use of motor vehi­
cles; abolishing ton liability in certain cases; and providing other mat­
ters properly relating thereto:

CONSUMER CHOICE IN MOTOR VEHICLE INSURANCE Acr

Section 1.
Section 2.
Section 3.
Section 4.
Section 5.
Section 6.

Section i.
Section 8.

Section 9.
Section 10.
Section II.
Section 12.
Section 13.
Section 14.
Section 15.
Section 16.

Section Ii.

Section 18.

Section 19.

Section 20.
Section 2l.
, . 9'>....ecnon __.
Section 23.
Section 24.

Title. . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 322
Statement of Pwpose.......... .. 322
Definitions 326
Insurance Requirements. . . . . . . . . . . . . . . . . . . . . . . . .. 333
Required Limits of Liability Coverage. . . . . . . . . . . .. 335
Election of Personal Injury Protection Option or
Ton Maintenance Coverage Option 335
Application of Coverage. . . . . . . . . . . . . . . . . . . . . . . . .. 335
Geographic Application of Personal Injury
Protection Policies. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 336
Persons Not Entided to Personal Protection . . . . .. 337
Payment of Personal Injury Protection Benefits . .. 338
Multiple Coverages........ 338
Priority of Benefits 338
Coordination of Benefits 339
Ton Rights and Legal Liability Under this Act.... 340
Insurer's Right of Subrogation. . . . . . . . . . . . . . . . . . .. 341
Personal Injury Protection Benefits and Causes of
Action for Injury 342
Personal Injury Protection Benefits Payable
Periodically. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 343
Assignment or Carnishment of Personal Injury
Protection Benefits . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 344
No Penalty for Claims for Personal Injury
Protection Benefits.... .... .. ..... . .. .. ... . .. . 344
Limitation of Actions...................... 344-
Mental and Physical Examinations................ 345
Verification of Entitlement to Benefits. . . . . . . . . . .. 345
Assigned Claims Plan.. . . . . . . . . . . . . . . . . . . . . . . . . . .. 346
Fraudulent Claims . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 347

.. This Model Legislation is authored by Jeffrey O'ConneU alone. It does not
necessarily reflect the views of me co-authors of the Article's main text and Appendix A.
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Section 25.
Section 26.
Section 27.
Section 28.
Section 29.
Section 30.
Section 3l.
Section 32.
Section 33.
Section 34.

Section 35.
Section 36.
Section 37.

Non-Discrimination in Fees for Medical Services . . 347
Managed Care. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 347
Safety Equipment 348
Regulations. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 348
Limitation of Liability for Advising on Options ... 349
Cost of Living Adjustment . . . . . . . . . . . . . . . . . . . . . . .. 349
Arbitration . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 349
Out-of-State Vehicles < •• 349
Te!1l1S, Conditions and Exclusions... 350
Applicable Provisions to Ton Maintenance
Coverage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 350
Severability and Constitutionality .. .. 350
Declaratory Judgment 351
Effective Date 351

THE PEOPLE OF THE STATE OF [NAME}, REpRESENTED IN THEIR

UCISL.-\TURE, Do ENAcr AS FOLLOWS:

SECTION 1. TITLE. This Act may be 'cited as rile Consumer
Choice in Motor Vehicle Insurance Act.. 1

SECTION 2. STATEMENT OF PURPOSE.

a. Controlling Provisions. To the extent the provisions of section
2 differ from the provisions of section 3 and thereafter, the provisions
of the subsequent sections control.

b. Existing Law. Under existing law, the ability of a person to
recover losses incurred as a result of a motor vehicle accident is lim­
ited by factors over which the accident victim has no control. The
recovery is dependent on, among other things, the conduct of the
other driver, the amount of liability insurance (if any) carried, by the
other driver, and the financial resources (if any) of the oilier driver.
Under the current system, two individuals who have received identical
injuries may recover markedly different amounts. Therefore, many

1. These footnotes are adapted from jeIfrey O'Connell, A Modti. Bill .-l.Llou.ri~ Chou»
Betueen A.uto Insurance Pa:yaiJle With and Wtthout &gard to Fauu; 51 OHIO ST. L]. 947 (1990).
That article set forth J. bill based on the first variation of J. choice plan discussed infra note
2 to Anpendix B. As a result of the change [0 the second approach in O'Connell supm. the
terminology of the footnotes has been changed where appropriate. Furthermore, in order
to limit the length of this Appendix. some id.entifying footnotes either cross refer to
O'Connell supra. or have not been reproduced here. Any reader desiring {Q have me
benefit of those eliminated footnotes can. with relative ease. track them by the section
letters in me Table of Contents in O'Connell supm. bearing identical. or at least similar,
section titles in the draft bill presented herein.
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individuals, particularly the large number of motorists involved in
one-car accidents, receive no compensation for their losses at all.

c. The Right to Choose. This bill gives motorists (1) the right to
choose the kinds of personal injury protection which will be available
to themselves and their family members in case of an automobile acci­
dent, and (2) the right to choose the amount of financial protection
they deem appropriate and affordable for themselves and their fami­
lies. Instead of being forced to buy traditional tort liability insurance
to protect strangers. motorists will have the opportunity to buy a new
Personal Injury Protection coverage to protect themselves and their
family members in the event of a motor vehicle accident. As an alter­
native. they will have the right to elect traditional Ton Liability Insur­
ance which will include an inverse liability coverage (entitled "Tort
Maintenance Coverage") to provide protection in the event of injury
caused by someone who has elected the Personal Injury Protection
Option,"

2. A pivotal requirement of any law allowing motorists to choose between coverages
payable with and without regard to fault is me proper allocation of benefits from the sur­
render of tort rights.

To illustrate the problem. consider the impact of the possible combinations of insur­
ance coverages in a two-car collision. (I) both vehicles could be covered by insurance
payable without regard to fault; (2) both vehicles could be covered by insurance payable
with regard to fault: or (3) one vehicle could be covered by insurance payable without
regard to fault and the other by insurance payable with regard to fault.

Resolving claims and transferring accident losses is e3SY for the fint two coverage com­
binations. If twO motorists with insurance payable without regard to fault collide. they
would recover under their respective Personal Injury Protection policies without bringing a
common law claim based on fault against each other. The term "Personal Injury Protec­
tion" is used. in preference to "no-fault" throughout this bill because the latter term has
come to connote. based on Statutes passed under that rubric. laws that include both bene­
fic; paid without reference to fault and the preservation of full tort rights at least above a
defined threshold. For a discussion of the (sometimes confusing) terminology applicable
to various forms of automobile insurance reform whereby benefits are payable without
reference to fault. see U.S. DEP'T OF TRANSP.• CoMPENSA.nNG AuTo AcoDENT VICrIMS: A
Fou.ow-Up REPoRT ON Nc>-FAULT AlJrO INSlJRANCE EXPElUENCES 15-18. 21-22 (1985) [here­
inafter DOT REPORT]; see aisoJeffrey O'ConneJl& Roben H.Joost. GivingMotorists (3 Clwia
Bnween Fauii and NtrFauU Insurance; 72 VA. L REv. 61. 63-64 (l986). If two motorists in­
sured under tradincnal insurance payable with regard to fault collide. they could daim
against each other based on fault as they do under common law rules. But resolving c!aims
and transferring losses is problematic for the third combination, a collision between mo­
torists insured with and without regard to fault, The motorist insured without regard to
fault would recover under his or her Personal Injury Protection policy, but the traditional
insured who was not at fault in causing the accident could not recover unless he or she was
permitted to sue the other motorist based on fault, But requiring the motorist insured
without regard to fault [0 insure based on fault for 3. claim by a fault-insured while surren­
dering his or her own right to claim based. on fault would obviously be unfairly prejudi­
cial-and expensive-e-for the motorist insured without regard [0 fault,

One solution would never take away tort rights in an accident involving those insuring
both with and without regard to fault, Under this system, those who choose Personal In-
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d. Tort Liability Insurance versus Personal Injury Protection
coverage.

(l) Motorists who choose the Toft Liability Insurance and who
are involved in an accident with another motorist will retain the tort
liability system, except that, based on fault, (a) they can be sued by
those who choose personal injury protection but only for damages in
excess of the limits of the Personal Injury Protection policy and (b)
they cannot claim against those who choose Personal Injury Protec­
tion coverage except for uncompensated economic loss in excess of
the limits of their own first parry Toft Maintenance Coverage.

jury Protection insurance must buy tort liability coverage for claims against them by those
insured based on fault, However. because insurance without regard to f3.uJt can be ex­
peered to cost substantially less than tort liability coverage. e.xposure to ton liability for
personal injury protection insureds will not be ail that great.

The disadvantage of this approach is that insurers cannot be sure in advance of the
percentages of drivers who will insure for tr:lciitional [on liability and those who will insure
without regard to fault, .-\5 a result. reductions in premiums could conceivably be signifi­
cantlv less than would occur under a device in which insurers could confidendv know that
no motorist insured regardless of fault will be exposed to nonnal liability in tort to those
electing tradirional [on liability insurance,

The latter assurance can be gained by me device proposed herein for a regime al­
lowing choice between insurance regarding' and regardless of fault. Under a scheme of
"inverse liability" (termed "TOrt Maintenance Coverage"), in a collision between a motorisr
covered by traditional ron liability and another insured regardless of fault, no normal tort

claims between the motorists would be allowed, but the driver with traditional ton liability
insurance coverage would be allowed to sue his or her own company for fuU tort damages
as if his or her company covered the driver insured regardless of fauLL Such a regime
mirrors "uninsured motorist" coverage. extant today, which allows victims to claim dam­
ages against their own companies if the motorist with whom they collide is uninsured.
Under me proposed regime the costs of "uninsured motorist" coverage would increase.
but that increase would be offset by fewer claims against the traditional insured's ton Iiabil­
icy coverage because all those insured regardless of fault would be impeded in liability
claims.

A third method of dealing with the reallocation problem has been employed in NJ.
STAT••~. §§ 39:6A-21 [0 -22 (West 1990). It entails a "risk exchange" to reallocate the
money saved by the motorist insured under traditional tort liability back to the motorist
insured regardless of fault, Thus. under a risk. exchange, as under "inverse liability," those
insuring regardless of fault need not C.3.J'TY liability insurance [0 cover fuU common law
liability for those insured under traditional tort liability. But the adrninistrability of such a
risk exchange device is subject to dispute among insurers. O'Connell, supra note 1 to
Appendix B. at 949-50 & n.8.

The fourth and worst possible solution to the reallocation problem was adopted in
Pennsylvania's bastardized choice bill. which simply ignored the need for reallocation. Act
of Feb. 7,1990. §§ 8.17,1990 Pa Laws 11 (adding 75 PA. CONS. STAT. ANN. § 1705(a)(1)
and amending § 1791.l(b) (Supp. 1994-9S)}. ".\5 a result. the cost savings of surrendering
ton rights do not accrue to the motorist surrendering the same. Instead. they accrue to
the person who was at fault in injuring him or her. That is. surrender of tort rigtns simply
reduces the chances of recovering in tort against: the person at fault, which saves money tor
the latter's insurer but not for the insurer of the motorist surrendering his or her ton
rights." O'Connell. supra note 1 to Appendix B. at 951.
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(2) Motorists who choose Personal Injury Protection coverage es­
tablished by this Act and who are involved in an accident with a mo­
torist who has chosen traditional Ton Liability Insurance will be
promprly compensated for their own losses, without regard to fault,
and can also claim against the other motorist based on fault for un­
compensated economic loss in excess of the limits of the Personal In­
jury Protection policy.

(3) Two motorists who each choose Personal Injury Protection
coverage and who are involved in an accident with each other will be
promptly compensated under their own policies for their own losses
without regard to fault. In this situation, the two motorists who have
chosen the Personal Injury Protection coverage lose the right to claim
and sue for "pain and suffering" and other noneconomic loss. but if
either suffers economic loss in excess ofhis/her policy's benefit levels,
that person retains the right to claim and sue for unreimbursed eco­
nomic loss based on fault.

(4) When two motorists who each choose Ton Liability Insur­
ance are involved in an accident with each other, their rights against
each other are unaffected by this Act.

(5) If a motorist who has chosen Ton liability Insurance is in­
volved in an accident with an uninsured motorist, the policyholder
will be compensated for losses under the uninsured motorist provi­
sions of his/her own policy based on fault and has the right to sue for
damages. The uninsured motorist forfeits the right to claim for
noneconomic loss against the motorist who has chosen Ton Liability
Insurance unless the tort liability insured was driving under the influ­
ence of alcohol or illegal drugs or was guilty of intentional
misconduct.

(6) If a motorist who has chosen the Personal Injury Protection
policy is involved in an accident with an uninsured motorist, the poli­
cyholder will be promptly compensated for losses without regard to
fault under his/her Personal Injury Protection policy, and has the
right co claim and sue the uninsured motorist for damages based on
fault The uninsured motorist forfeits the right to claim for
noneconomic loss against the motorist who has chosen the Personal
Injury Protection policy except when the Personal Injury Protection
Insured was driving under the influence of alcohol or illegal drugs or
was guilty of intentional misconduct.

e. Property Damage. A motorist who purchased a Personal In­
jury Protection policy will thereby procure [$10,000] of property dam­
age liability insurance as part of his/her mandatory coverage. In
order to keep the cost of property damage liability insurance as low as
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possible, persons who have chosen Personal Injury Protection policies
have no cause of action for damage to a motor vehicle to the extent
such vehicle is insured against collision damage in accidents involving
other Personal Injury Protection Insureds."

SECTION 3. DEFINmoNs..As used in this AC4 unless the context
requires otherwise, the following terms have the meaning ascribed to
them in this section:

a. "Accidental bodily injury" means bodily injury, sickness or dis­
ease, including death resulting therefrom, arising out of the operation
or use of a motor vehicle, or while occupying such vehicle, which is
accidental as to the person injured."

b. ..Added Personal Injury Protection" means coverage for addi­
tional Personal Injury Protection. Added Personal Injury Protection
coverage includes benefits with an aggregate limit of [$100,000] per
person (including [$30,000J of Basic Personal Injury Protection bene­
firs), to consist of medical expenses, up to [$1,000] per week of loss of
income from work, up to [$300] per week of replacement services
loss, and if death is proximately and directly caused by a motor vehicle
and occurs within one year of me date of the accident, a death benefit

3. Note that under this bill, motorists electing Personal Injury Protection insurance
are not required to carry tort liability insurance for persona! injury. Thus. a poorer person
with no or few assets to protect can buy only Personal Injury Protection insurance protect­
ing himself and his family for their medical bills and wage foss. This does not overly disad­
vanL:lge those injured by the poor since the poor are so likely to be either un- or under­
insured anyway. See supra main text accompanying note 43.

Note also that because insured mororists remain liable for uncompensated economic
losses in excess of their own first pany insurance or other coverages applicable to injury.
poorer persons buying only the minimum amounts of insurance will more often be able to
claim for higher losses against insureds who have purchased higher amounts of coverage
than vice versa, This can arguably be justified by considerations of income redistribution.
Cf.Jeffrey O'Connell, A.Proposal. to Abolish Defendarus' Payment for Pain and Suffmng in Rettrm
jar Payment of Claimants' A.ttoT7J.irys' Fees. 1981 U. ILL- L REv. 333. 356-58. But even without
reference to the bill being discussed here. under traditional tort liability insurance, the
poor-s-carrving either no or low liability insurance-s-can similarly draw more from the pool
of liability insurance than they pay inca iL (Though in fact, they may not do so. The poor
are often reluctant to invoke the tort process; in addition. the poor swIer no or less wage
loss and lower medica! bills com Dared to those more affluent, See morn main text accom­
panying note 53.) The proposed plan preserves at least this theorencal advantage for the
poor. But it also advantages the more affluent (I) by guaranteeing that those who buy
Personal Injury Protection insurance will be covered up to whatever high limits they buy
irrespective of fault, and (2) bv limiting their tort exposure (including to uninsureds) to
uncompensated economic loss payable periodically. This means that the temptation of
those claiming against Personal Injury Protection insureds to pad claims will not be nearly
so gre:lt as under tort liability. See supra note 7 to main text.

4. The last phrase in subsection :3aincorporates a common concept in insurance such
that a victim of an intentional act (which is not accidental as to the intentional actor) is
nonetheless accidental as to the victim of the actor's intentional act.
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of [$25,000] payable to the dependents, if any, or, if none, to the heirs
or estate of the decedent. Nothing contained in this section prevents
a Personal Injury Protection Insurer from also making available other
additional compensation benefits in coverages and amounts other
than those prescribed in this section. No applicant or insured may be
required to purchase a lesser amount than those prescribed in this
subsection.

c. "Basic Personal Injury Protection" means coverage, for Per­
sonal Injury Protection which provides benefits for loss resulting from
accidental bodily injury. Basic Personal Injury Protection benefits
consist of the following elements with an aggregate limit of [$15,000]
per person:

(1) Medical expenses, subject to a deductible of [$250] applica­
ble only to the named insured and to resident relatives of the named
insured;

(2) Loss of income from work, not to exceed [$200] per week;
(3) Replacement services loss, not to exceed [$100] per week;

and
(4) A death benefit of ($10,000], payable to the dependents, if

any or, if none, to the heirs or estate of the decedent, if the death of
an injured person is directly and proximately caused by an accidental
bodily injury and occurs within one year of the date of such injury.

d. "Cause of action for injury" means a claim for accidental bod­
ily injury for economic or noneconomic loss, or both. caused by the
negligent conduct or intentional misconduct of another person
(whether directly or vicariously), and includes a claim by any person
other than a person suffering accidental bodily injury based on such
injury, including, but not limited to, loss of consortium. companion­
ship, or any other derivative claim.

e. "Collateral sources" means all benefits one receives or is enti­
tled to receive as reimbursement of loss because of an injury from
sources other than Personal Injury Protection benefits. In such calcu­
lation, no subtraction is made for amounts one receives or is entitled
to receive:

(1) in discharge of familial obligations or suppon;
(~) by reason of another's death, except that there is subtracted

from loss in calculating net loss those amounts received from social
security or workers' compensation; or
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(3) as gratuities, In no event is any payment made by an em­
ployer to his employee or an employee's survivors to be regarded as a

. .3granary.
f, "Commissioner" means the Commissioner of Insurance."
g. "Coverage" means a policy or plan for insurance benefits.
h. "Dependent" means all persons related to another person by

blood, marriage, adoption or otherwise who reside in the same house­
hold as such person at the time of the accidental bodily injury, and
receive financial or services support from him or her.

i. "Driving under the influence of alcohol or illegal drugs" refers
to such conduct when it causes or substantially contributes to the
hann claimed for. A. driver is deemed to be driving under the influ­
ence of alcohol for the purposes of this Act only if a test of blood,
breath or urine as called for under the laws of this State shows an
illegal blood or breath alcohol content as defined by State law,' or if a
driver refuses to undergo such tests as called for under the laws of this
State."

j. "Economic loss" means medical expenses, loss of income from
work, and replacement services loss incurred by or on behalf of an
injured person as the result of an accidental bodily injury to such in­
jured person."

k, "Fault" is encompassed by the definition of "Tort liability."
1. "Injured person" means a person who sustains accidental bod­

ily injury when eligible for benefirs under a policy providing Personal
Injury Protection or under the assigned claims plan under section 23.
The term also includes where appropriate the personal representative
of an estate.

m. "Intentional misconduct" means conduct whereby harm is in­
tentionally caused or attempted to be caused by one who acts or fails
to act for the purpose of causing harm or with knowledge that harm is

5. Under subsection :3e. as to payment of both Personal Injury Protection benefits and
uncompensated economic loss. they are payable as excess (not primary) ro other coverages
such as me victim's own he::Llrh and disability insurance. To define these rerms, primary
insurance covers from the first dollar (often after a deductible) as distinguished from ex­
cess coverage which paYS only after primary coverage has been exhausted,

Subsection 3e is adaoted from ROBERT K£rrON & JEFFREY O'CONNEu... BASIC PROTEC-
TION FOR TIiE TRAFFIC VIC1M § 1.10. at 306 (1965).

6. O'Connell. SU!Jm note 1 to Appendix B. at 959 & n.39.
7. [d. at 959 & n.-:D.
8. [do at nn. 41.~
9. The term "economic loss" (definition j) means pecuniary loss and monetary ex­

penses incurred by or on behalf of an injured person. The categories of economic loss are
medical expenses (definition 0), replacement services loss (definition zl, and loss of in­
come from work (definition n).
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substantially certain to follow when such conduct caused or substan­
tially contributed to the harm claimed for. A person does not inten­
tionally cause or attempt to cause harm (i) merely because his act or
failure to act IS intentional or done with the realization that it creates
a grave risk of causing harm or (ii) if the act or omission causing bod­
ily harm is for the purpose of averting bodily harm to oneself or an­
other person. 10

n. "Loss of income from work" means [80%] of loss of income an
injured person would have earned through work during the period of
disability, reduced by any income from substitute work actually per­
formed by the injured person. or by any income the injured person
would have earned in available appropriate substitute work which
such person was capable of performing but unreasonably failed to un­
dertake.!' Loss of income from work does not include any loss after
the death of an injured person and payment for the period of disabil­
ity is not to exceed two years from the date of the accident.

o. "Medical expenses" means reasonable expenses incurred by
an injured person for necessary medical. surgical. X-ray, dental. ambu­
lance. hospital, medical rehabilitation, and professional nursing serv­
ices and includes expenses for eyeglasses. hearing aids. and prosthetic
devices. The words "incurred by" include medical expenses incurred
on behalf of an injured person by a parent or guardian if the injured
person is a minor or incompetent, or by a surviving spouse if the In­
jured person be deceased. Personal Injury Protection Insurers are au-
thorized to review medical expenses prior to, during, and after the
course of treatment of an injured person, to assure that they are both
reasonable ana necessary. Under Basic Personal Injury Protection
and under Added Personal Injury Protection, medical expenses are
payable for services provided to the injured person within two years of
the date of accidental bodily injury. "Medical expenses" does not
include:

10. O'Connell, supra note 1 to Appendix B. at 960 &: n.46.
II. In subsection Jn,
the definition contains an explicit reference to the doctrine of avoidable conse­
quences-work loss is computed by subtracting not only income from work which
the injured person undertook in lieu af that which his injury prevented him from
pen-arming but also income which he might have earned in available appropriate
substitute work. As under the common law doctrine of avoidable consecuences.
the issue is whether claimed work loss is justly attributable to the injury. SUDu:lC­
tion of potential income from alternate work which the injured person declines is
proper only where. under all the circumstances, the alternate work is ·appropri·
ate ~ and the injured person's refusal to undertake the work is "unreasonable, ~

UNJF. MOTOR VEHICLE ACCIDENT REPARATIONS Acr § l(a)(S) (ii) cmt., 14 U.L-\. 46 (l9i2)
[hereinafter UMVARA}.
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(1) that portion of the charge for a room in any hospital. clinic.
convalescent or nursing home. extended care facility or any similar
facility in excess of the reasonable and customary charge for semi-pri­
vate accommodations unless medically required; or

(2) treatment, services, products or procedures that are experi­
mental in nature, for research or not primarily designed to serve a
medical purpose. or not commonly and customarily recognized
throughout the medical profession and within the United States as
appropriate for treatment of accidental bodily injury.

p. "Medical rehabilitation" means rehabilitation services reason­
ably necessary and designed to reduce the disability and dependence
of an injured person and to restore such person, to the extent reason­
ably possible, to his or her pre-accident level of physical functioning.

q. "Motor vehicle" means:

(1) a vehicle of a kind required to be registered under the laws of
this State relating to motor vehicles, or

(2) a vehicle with four or more load bearing wheels, including a
trailer, l~ designed for operation upon a public roadway by other than
muscular power, except a vehicle used exclusively upon stationary
rails or tracks. "Public roadway" means a way open to the use of the
public for purposes of automobile travel. 13

r. "Noneconomic loss" means any loss other than economic loss
and includes, but is not necessarily limited to, pain, suffering, incon­
venience, mental anguish. and all other noneconomic damage
whether otherwise recoverable under the law of this State or not.
Noneconomic loss does not include economic loss caused by pain and
suffering or by physical impairment.l"

s. "Occupying" means to be in or upon a motor vehicle or en­
gaged in the immediate act of entering into or alighting from the mo­
tor vehicle.

l~ Under subsection 3Q(2), those on a motorcvcle are not insured under Personal
Injury Protection. The tremendous ~xposure of J. motorcyclist to personal injury would
mean chat switching to first·panv coverage whereby the motorcvdist insured himself for his
injuries. whether based on fault or :10r.. wouJd cause an exponential rise in motorcyclists'
personal injury premiums. The solution adopted uncer this bill issimply to exempt motor­
cyclists from me choice system• sucn that motorcyclists can me and be sued in ton: after
collision with chose insured for Personal Injury Protection benefits J.S wei! J5 with those
insured under Ton Liability Insurance.

13. Under subsection 3q(2), me definition or" J. -?ublic roadway" excludes trails o~en

to the puclic but designed solely for oif..road vehicles, u"MVARA. supra note II to Appen­
dix B. § 1(7)(ii), commentary at 2i3--74.

14. O'Connell. mpra note 1 to Appendix :3. at 962 & n.52.

A-24



1995) No-FAULT AUTO INSURANCE 331

t. "Operation or use" means operation or use of a motor vehicle
as a motor vehicle. Operation or use does not include manufacturing,
sale or maintenance of a motor vehicle, including repairing, servicing,
washing, loading or unloading, unless the conduct occurs while occu­
pying it. ls

u. "Owner" means the person or persons in whose name the mo­
tor vehicle has been registered. If no registration is in effect at the
time of an accident involving the motor vehicle, "owner" means the
person or persons holding legal tide thereto, or in the event the mo­
tor vehicle is the subject of a security agreement or lease with option
to purchase with the debtor or lessee having the right of possession,
..owner" means the debtor or lessee. Owner does not include the
United States of America or any agency thereof except with respect to
motor vehicles for which it has elected to provide insurance.

v. "Person" includes an organization, public or private.
w. "Personal Injury Protection" means coverage providing Basic

(and, if purchased, Added) benefits, regardless of fault, for loss result­
ing from accidental bodily injury.

x. "Personal Injury Protection Insured" means, the first person
idenrified by name as an insured under a policy providing Personal
Injury Protection benefits, the spouse of such person if a resident of
household. and any other resident relative of the same household,
and. with respect to accidents within this State, any person who sus­
tains accidental bodily injury while occupying or through being struck

15. As to subsection St,
While "use" has a broader me:ming than operating or driving a vehicle, the re­
quirement that use of the motor vehicle be "as a motor vehicle" qualifies the term
so that both the tort exemption and the availability of ... benefits [without refer­
ence to fault] are more nearly limited to activities whose COS1S should be allocated
(0 motoring as pan of an automobile insurance package. For example, it has no
application to an injury which occurs when a person slips and falls inside a traveJ
trailer which has been parked at a c:unp site.

UMVARA. .supra note 11 to Appendix B. §o°l(a)(6) onto, 14 U.L.A. 47.
Also in subsection 3t.
The indefiniteness of the defined. term ("as a vehicle"] has produced ritigation in
cases arising under automobile liability policies. In some cues, in part because of
a tendency to construe an arnbiguow term against the intereSts of the companies
dr.1iting the policy. and, in pan to assure a solvent source of payment to a person
injured by an admitted wrongdoer. it is arguable that courts have included acci­
dents too far removed from the general activity of motoring and that a narrower
construction of the term would be more consistent with the policy of chis Act.
Other than specifying mat injury arise OUt of maintenance or use "as a vehicle," it
has not been possible to define the genera! concept more specifically, so border­
line cases are ieft to the courts, as they have been under current automobile in­
surance policies.

Id. § 1(a)(6) cmt., 14 U.L.A. 47.
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by a motor vehicle insured for Personal Injury Protection, unless such
person is insured pursuant to the Ton Liability Insurance option prcr
vided under section 4 or is an uninsured motorist. l6

y, "Personal Injury Protection Insurer" means an insurer or quali­
fied self-insurer providing Personal Injury Protection benefits.

z. "Replacement services loss" means expenses reasonably in­
curred in obtaining ordinary and necessary services from others, not
members of the injured person I s household, in lieu of the services the
injured person would have performed for the benefit of the house­
hold. Replacement services loss are not due if the injured person is
en tided to receive Personal Injury Protection benefits for loss of in­
come from work for the same time period, Replacement services loss
does not include any loss after the death of an injured person, and
payment for the period of disability under Basic Personal Injury Pro­
tection is not to exceed two years from the date of accidental bodily
injury,

aa. "Resident relative" means a person related to the owner of a
motor vehicle by blood, marriage, adoption, or otherwise, and resid­
ing in the same household. A person resides in the same household if
he or she usually makes his or her home in the same family unit, even
though temporarily living elsewhere.

bb. "Tort liability" means the legal obligation for payment of
damages caused by one adjudged to have committed a [On.

cc. "Tort Maintenance Coverage" means coverage under which a
person who has chosen Tort Liability Insurance coverage when in­
volved in an accident with a Personal Injury Protection insured, claims
for ton liability against his/her own insurer to the extent of such
coverage.

dd. "Uncompensated economic loss" means that portion of eco­
nomic loss arising out of an accidental bodily injury of an injured per­
son which exceeds the benefits provided by (i) Personal Injury
Protection coverage (except for loss on account of the application of a
deductible under such a policy), or (ii) Tort Maintenance Coverage,
and (iii) collateral sources. Such loss is recoverable under the same
terms and limitations as under Added Personal Injury Protection. but

16. The term "Personal Injury Protection Insured" (definition x) describes the people
who are "insureds" under a Personal Injury Protection policy, which allows them benefits
payable without regard to fault in case of a motor vehicle accident, The term means a
per::on identified by name as an insured in a Personal Injury Protection policy and his or
he!' spouse who lives in the same household. The term also includes any other relative of a
named insured who usually lives in the same household.
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shall not be subject to the aggregate limit of liability of such
coverage. 17

ee. IOUninsured motorist" means the owner, or a dependent
thereof. of a motor vehicle uninsured for either Basic Personal Injury
Protection or Ton liability Insurance at the limits prescribed by this
State's financial responsibility law, or higher while such person is op­
erating, using or occupying the owned but uninsured motor vehicle.

SECTION 4. INSURANCE REQUIRE.JvfENTS. 18 Every motor vehicle re­
quired to be registered in this State can be insured:

17. As to subsection 3dd. for the circumstances under which a claim for uncompen­
sated economic loss is recovered. see supra main text accompanying note 11. Added Per­
sonal Injury Protection em be purchased to provide payment for economic loss in excess
of Basic Personal Injury Protection. Basic Persona! Injury Protection limia are designed to
equal the amounts required under the enacting state's financial responsibility law for per­
sonal injury liability. These levels are generaily in the range of $1~20.000. For a listing of
each state's financial responsibility requirement. see DOT REPoRT. supm note 2 to Appen­
dix B, at 51-64. Although compensation for uncompensated. economic loss is payable with­
OUt my limit, as J. practical matter rarely will amounts be collectible beyond liability
insurance carried by the motorist against whom a daim is made.

18. This section. which is called "Insurance Requirements." is the core of the bill. The
first sentence is key. The section also provides that the purchase of Basic PenonaJ Injury
Protection "meets the requirement's of this state's mandatory motor vehicle insurance
law." The section requires each insurance company to make awilable Added Personal
Injury Protection coverage and additional coverages if it sells Basic Persona! Injury Protec­
tion insurance in the state.

A bill closeiv modeled on Appendix B was introduced in Hawaii in January 1995. as
H.B. ~~B6. A further wrinkle in the Hawaii version added by the author of Appendix B
would allow motorists a third option of going uninsured for either PIP or tort liability
coverage. H.B. 2286 read in part as foHows:

§ 431-2. Insurance Requirements. (a) Every motor vehicle required to be regis­
tered in this State [may] be insured:

(1) For basic personal injury protection and the property damage liability
mandated under motor vehicle financial responsibility laws; or

(2) For bodily injury and property damage liability as described in the motor
vehicle financial responsibility laws; or

(3) For none of the above. --
The point of including this provision was to recognize that even with the drasdc reduc­

tion in the cost of auto insurance achieved by this proposed "choice" reform, many among
the poor will still be unable to afford it. Rather than continuing to force large numbers of
people into an illegal status, it seems feasible to allow them to go JegaJ.ly uninsured. ·pay.­
ing' for that status by voluntarily waiving (by virtue of going umnsured) that portion of
their tort claims for pain and suffering. (This feature could also be enacted in stares with­
out no-fault insurance or no-fault without a choice feamre.) For more on this uninsured
motorist feature, see O'Connell's forthcoming article Granting Un'l71S'1l1'lJd !\fotmisua Ltgai
Status iJy Waiver of Their Tort C:.aims for Economic Loss (Mar. 10. 1995) (unpublished manu­
script. on file with author). Admittedly such a provision will be contreversial,' Indeed. i[
will in all likelihood be dropped from H.B. 2286 in Hawaii. William Kreznak. /nsuraru:.e Bill
Due :1 Reumte in Howe: &po l\1mor [Ch.airm.an of the House Consumer Prout:tim& Cammittee/
Doesn't Like tJu ..v~eragt option. HONOLULU ADVERnSER. Feb. 19. 1995. at A3.
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a. for Basic Personal Injury Protection and the property damage
liability mandated under this State's financial responsibility law. or

b. for bodily injury and property damage liability as described in
this State's financial responsibility law.

c. .A..n insurance policy written by a Personal Injury Protection
Insurer pursuant to this Act to provide Basic Personal Injury Protec­
tion is deemed to include all Basic Personal Injury Protection cover­
age required by this Act. Coverage under Basic Personal Injury
Protection meets the requirements of this State's financial responsibil­
ity law even though such policy does not provide protection against
bodily injury liability claims arising OUt of accidents within this State.'?

d. A Personal Injury Protection Insurer shall make available, at
the option of a named insured, Added Personal Injury Protection on a
policy providing Basic Personal Injury Protection. The exercise of the
option not to purchase Added Personal Injury Protection by a named
insured or an applicant shall be binding on all Personal Injury Protec­
tion insureds covered under the policy.

e. A Personal Injury Protection insurer is authorized to write Per­
sonal Injury Protection without any deductible or subject to reason­
able deductibles pursuant to section 28 of this Act.

f. A Personal Injury Protection Insurer shall also make available a
pain and suffering coverage', pursuant to regulations issued under sec­
tion 28 of this Act, with a limit of [.$50,OOOJ, payable if the injured
person sustains ar. accidental bodily injury resulting in death or dis­
mernberment or significant and permanent loss of important bodily
function or significant and permanent scarring or disfigurement.
Nothing contained herein shall preclude any insurer from offering
higher limits of pain and suffering coverage or providing broader
coverage.

g. In addition to Added Personal Injury Protection coverages, a
Personal Injury Protection ir surer shall make available other insur­
ance coverages with the approval of the Commissioner. Such cover­
ages shall include, but are not limited to, bodily injury liability
insurance, collision coverage, and comprehensive physical damage
coverage.

h. An insurance policy written by a motor vehicle liability insurer
pursuant to this Act to provide coverage under the Ton Liability In-

19. As to subsection 4c, a Personal Injury Protection Insured. is not required to carry
bodilv injury liability insurance. People owning their own homes or orne!"substanuai assets
wi~: want to buy residual liability insurance, hut as the main text indicates it will be quite
inexpensive.
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surance option shall include Ton Maintenance Coverage for acciden­
tal bodily injury of an insured under the Ton Liabilitv Insurance
option, caused by the negligence, in whole or in pan, of a Personal
Injury Protection insured. Such insurance will pay such damages as
might have been recovered against a Personal Injury Protection in­
sured but for the exemption from ton liability provided by section 14
up to the liability limits of the Ton Maintenance Coverage.

SECTION 5. REQUIRED LIMITS OF LrABIInY COVERAGE.Every

owner who chooses the Ton Liability Insurance Option must cany
liability insurance in an amount equal to the minimum liability limits
for accidental bodily injury and property damage as specified by this
State's financial responsibility law. Insurers providing coverage for
such persons shall include Ton Maintenance Coverage required in
section 4 in all policies providing primary coverage for legal liability
for motor vehicles at limirs equal to the bodily injury liability coverage
carried by the Ton Maintenance Coverage insured.

SECTION 6. EUcnON OF PERsONAL INJURY PROTEcnON OPTION

OR TORT :\1AINTE1"',sANCE COVERAGE OPTION. 20 Upon the earliest and
first renewal of any applicable motor vehicle liability insurance policy
on or after the effective date of this Act, or before the issuance of a
policy required by this Act, a choice must be made of either the Tort
Maintenance Coverage option or the Personal Injury Protection op­
tion. In order to minimize conflict between the two options, all motor
vehicle insurers are authorized to maintain underwriting rules which
encourage uniformity within a household. A choice made pursuant to
this Act is binding with respect to any continuation, renewal, or rein­
statement of an applicable motor vehicle insurance policy, and contin­
ues with respect to any policy which extends, supersedes, or replaces
the policy unless the named insured subsequently makes a different
choice in writing.

SECTION 7. APPUCATION OF COVERAGE.

a. If there is only one vehicle owned by the named insured or any
member of the household of the named insured, the choice made by
the named insured is applicable to his or her spouse and to any resi-

~O. This section requires motorists to elect between me Personal Injury Protection sys­
tem and the tort system. It establishes procedures for such elections and for establishing
their effective date. It also provides that a motor vehicle insurer may encourage that ail the
motor vehicle insurance policies within the same household be of the same type. Without
this provision an insurer might find it administratively burdensome [0 have different op­
tions made by individual family members.
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dent relatives of the household. That choice also applies to all per­
sons insured under the policy while occupying other motor vehicles or
if struck by another motor vehicle.

b. If there is more than one motor vehicle in the household, and
the named insured chooses different options for different vehicles,
the choice applicable to the vehicle in use governs not only the
named insured. but also all other persons insured under the policy
whose injury arises out of the use of that motor vehicle unless the
named insured has specifically identified family members who shall be
Personal Injury Protection insureds. If the named insured is injured
while occupying or through being struck by another motor vehicle,
the Ton Maintenance Coverage option shall be deemed applicable
and Personal Injury Protection benefits shall not be provided. If any
other person insured under two or more policies covering different
options is injured while occupying or through being struck by another
motor vehicle. and that insured has not been specifically identified by
the named insured as being a Personal Injury Protection insured at all
times. the Tort Maintenance Coverage option shall be deemed appli­
cable and personal benefits shall not be provided.

c. If there are two or more vehicles in the household, each
owned by different persons, each such person shall have the right to
choose either the Personal Injury Protection option or the Tort Main­
tenance Option coverage for himself or herself. That penon's choice
shall determine that person's rights no matter which vehide he or she
is occupying or which vehicle he or she might be snuck by. The rights
of all members of the household who are not motor vehicle owners
shall be governed by the choice applicable to the motor vehicle which
they were occupying at the time of the injury, if that vehicle was
owned by a member of the household.

d. In the event of a bodily injury occurring prior to the effective
date of a required choice, if there are conflicting choices within the
household creating questions as to the applicability of the Personal
Injury Protection option or the Tort Maintenance Coverage option,
or if there is a failure to make a choice as required by this Act, Tort

-Maintenance insurance will be applicable, and Personal Injury Protec­
tion benefits will not be payable.

SECTION 8. GEOGKAPHIC A,pPUC-\TlON OF PERSONAL INJURY PRO­

TECTION POUCIES.2 1 A Personal Injury Protection Insurer shall pay

21. This section provides chat Personal Injury Protection benefits shall be paid [0 a
Personal Injury Protection Insured. injured anywhere in the United States and Canada, A
Personal Injury Protection policy must contain provisions that satisfy the financial responsi-
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Personal Injury Protection benefits for accidental bodily injury of a
Personal Injury Protection Insured sustained within the United States
of America, its territories or possessions, or Canada. Any Personal In-
jury Protection insurance policy issued to satisfy the financial responsi­
bility law of this State shall be conformed to satisfy the financial
responsibility law of any jurisdiction mentioned above in which the
insured motor vehicle is being operated with respect to an accident
occurring in that jurisdiction.

SECTION 9. PERsONS NOT ENTITLED TO PERsoNAL INJURY PRone
nON BENEFITS.22 A Personal Injury Protection Insurer has no obliga­
tion to provide Personal Injury Protection benefits to or on behalf of
any injured person who:

a. was involved in a motor vehicle accident while committing a
felony or while voluntarily occupying a motor vehicle known by him
or her to be stolen;

b. was driving under the influence of alcohol or illegal drugs;

c. is injured while occupying a motor vehicle owned by, or fur­
nished or available for the regular use of the injured person. or the
injured person's resident spouse or relative, if such motor vehicle is
not described in the policy under which a claim is made, or is not a
newly acquired or replacement motor vehicle covered under the
terms of the policy;

d. was operating or occupying a motor vehicle with three or
fewer load bearing wheels;

e. was guilty of intentional misconduct.2! (If a person dies as a
result of intentional misconduct aimed at himselfor herself, his or her
survivors are not entitled to Personal Injury Protection for loss arising
from the decedent's injury or death.);

bilirv law of any state or Canadian province in which the insured motor vehicle can be
expected to be operated,

Financial responsibilicy laws. referred. to in section 8. require motorists (or place pen­
alties on them for failing) [0 carry minimum lirruts of automobile insurance,

~2. This section provides that no Personal Injury Protection benefits will be paid to
individuals who fuji into one or more of the fallowing categories:

• persons driving under ine influence of alcohol or illegal drugs; .
AI persons occupying an uninsured motor vehide which they themselves do not own;
• persons operating or occupying a motorcycle;
AI persons occupying a motor vehicle known to be srolen or in the course of commit­

ting a felony; and
• persons guilty of intentional misconduct (Le, a person who intended to commit

homicide. assault, or suicide by automobile).
~3. Sa supra text accompanying note 10 to Appendix B.
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f. is insured pursuant to the Ton Maintenance Coverage option
described in section 4h, or

g. is an uninsured motorist, or a dependent of an uninsured mo­
torist who is not otherwise insured for Personal Injury Protection.

Nothing contained herein prevents a Personal Injury Protection
Insurer from including in Personal Injury Protection coverage per­
sons mentioned in this section, but only if such is done by language
dearly manifesting an intent to provide such coverage.

SECTION 10. PAYMENT OF PERsONAL INJURY PROTECTION BENE­

FITS. Personal Injury Protection benefits when due are payable at the
option of the Personal Injury Protection Insurer to any of the
following:

a. the injured person;
b. the parent or guardian of the injured person, if the injured

person is a minor or incompetent;
c. a dependent survivor. executor or administrator of the of the

injured person; or
d. any other person or organization rendering the services for

which payment is due.

SECTION 11. MULTIPLE COVERAGES.24 Regardless of the number
of motor vehicles involved, persons covered, claims made. motor vehi­
cles or premiums shown on the policy or premiums paid, in no event
shall me coverage limits under a motor vehicle insurance policy for
anyone coverage be added to, combined with, or otherwise stacked
upon any other ·:overage limit to determine the maximum limit of
coverage available to an injured person for anyone accident. Unless
the contract clearly provides otherwise, policies or plans may also pro­
vide that if two or more policies, plans, or coverages apply equally to
the same accident. the highest limit or liability applicable shall be the
maximum amount available •.o an insured person under anyone of
such policies. Each such policy. plan, or coverage shall bear irs pro­
portionate share of the loss.

SECTION 12. PRIORITY OF BENEF1TS.~

a. Persons entiued to B2 sic Personal Injury Protection benefits
required or provided pursuant to this Act are entitled to at least the

24. O'Connell. suora note 1 (0 Appendix B, at 966 & n.69.
25. This section determines which Persona! Injury Protection coverage will provide

compensation to a person qualified to receive such benefits, The underlying principle set
forth in subsection 12a is that J. person suffering loss should make his claim for benefits
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Personal Injury Protection coverage under the policy insuring them
and shall claim such benefits from insurers in the following order of
priority up to the limits of Personal Injury Protection in the listed
category:

First The Personal Injury Protection covering a motor vehicle
involved in the accident, if the person injured was an occupant of or
was struck by such motor vehicle at the time of the accident.

Second: The Personal Injury Protection under which the injured
person is or was an insured.

Third: If no Personal Injury Protection is available under the
above priorities, a person injured as a result of a motor vehicle acci­
dent may claim benefits under the Assigned Claims Plan pursuant to
section 23 of this Act, unless unqualified for benefits under section 6.

b. If two or more insurers are obligated to pay Personal Injury
Protection benefits in accordance wirh the priorities set out in this
section, the insurer against whom the claim is first made shall pay the
claim as if wholly responsible, and may thereafter recover conuibu­
tion pro rata from any other insurer at the same priority level for the
cost of the payments and the processing of the claim. For purposes of
this section, an unoccupied parked motor vehicle is not a motor vehi­
cle involved in an accident unless it was parked in such a way as to
cause unreasonable risk of injury.

SECTION 13. COORDINATION OF BENEFITS.26 A Basic Personal In­
jury Protection Insurer has the primary obligation to indemnify an

against the insurer of the car which he was occupying or W3$ struck by. In effect then. the
insurance follows the car. not the driver and his family. Concerning this distinction. see
DOT REPORT. supra note 2 co Appendix B. at 137·38; see aJ.sD KaTON &: O·CoNNnL. mpra
note 5 co Appendix B. at 370-79.

Under subsection 12b. if two or more insurers of the same priority level are obligated.
co payPersonal Injury Protection benefits. the insurer against whom me claim is first made
shall pay benefits. and may thereafter recO\'er a pro IOlCl conuibution from every other
insurer at the same priority level. The section also provides that an unoccupied parked
motor vehicle is not a motor vehicle inwlved in an accident. such that it would not become
the source of payment. even if damaged in the accideru, "unless parked. in such a way as to
cause unreasonable risk of injury."

~6. See supra text accompanying note 5 to Appendix B. Section 13 concerns the effect
of collateral sources of benefits (such as health and disability coverages> on the right to
receive Persona! Injury Protection benefits.

Section 13 provides in effect that benefits from collateral sources received. by a person
injured in a motor vehicle accident shall be subtracted from Personal Injury Protection
benefits payable to that person.

•~ a corollary to Personal Injury Protection as excess insurance over all other collecti­
ble coverage. the Personal Injury Protection Insurer has no right of subrogation except as
provided in section i5.
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injured person except to the extent of collateral sources paid or paya­
ble to such person.

SECTION 14. TORT RIGHTS AND LEGAL LIABIU1Y UNDER THIS

Acr.~7

a. No Personal Injury Protection Insured has a cause of action
for injury against. nor is liable to, any other person on account of an
accident occurring within this State, except as provided in subsections
b, c, d, and e and except for injury caused other than by the owner­
ship, operation, or use of a motor vehicle.

b. An injured person has a cause of action for accidental bodily
injury against any party driving under the influence of alcohol or ille­
gal drugs or guilty of intentional misconduct. Any parry providing
Personal Injury Protection or Tort Maintenance Coverage benefits to
such injured person has a right of subrogation under this subsection
b.

'27. This section defines the extent to which an insured. who is injured in a motor vehi­
de accident is prohibited from bringing a lawsuit in tort.

Subsection 14a provides that no insured has a cause of action for injury against any
other person e."Ccept as provided in the next four subsections of this section.

Under the last clause of subsection 14a.a railroad covering the motor vehicles it owns
under Personal Injury Protection remains liable for accidents in which its train negligently
collides with a motor vehicle.

As to subsection !4e. because payment is made onJy for a claimant's economic losses.
unless a claimant's attorney's fee were paid in addition to his damages. he would have to

pay attorney's fees, if any, be out-of-pocket, S« supm note 15 to main text.
As to subsection 14e. for a definition of collision insurance. see suaranote 28 to main

text. This provision too (along with those described in the main textat notes 4>52) en­
ables special COSt savings for the poor-a. group e5p'eciaJly hard hit by me high costs of
compulsory auto insurance. Although states require only low limits of tort liability for per­
sonal injury-say. $15.000 or S20.00Q-around 15-20% of motorists either will not or can­
not pay the premium. and thereby remain uninsured. The percentage of uninsured
motorists can vastlyexceed 50% in the inner cities of many major metropolitan areas, S4~

VIae Kershner. Same S« No End to Battte ocer N~auJl. S.F. eHRON•• Oct. 4. 1989. at .-\9:
Kenneth Reich. &liejFrom Higia AutoI1uurana Not in Sigi&t: AllJwu.gh State.Drivm areFum.ng.
POfJKfjuJ. i..dJbie.s Stymie :\ttempU at Legislative &form, LA. TIMES. Nov. 23. 1986. at 1.

Because the pour ordinarily drive older cars not covered by collision insurance (many
motorists are probaniv wei! advised not [0 insure a car for collision coverage if it is more
than. say. five yearsaid), poorer mororists buying Personal Injury Protection insurance will
save substantially on property damage liability COSts by virtue of their exemption from
propertY damage claims to the extent other Personal Injury Protecnon insureds they col­
tide with carry collision insurance. Such a provision can also be justified in that once loss is
covered bv efficient first pany insurance payable without reference to rauit-e-such as coili­
sion insur:mce-it no longer makes much economic sense [0 redistribute the loss under a
second insurance scheme. especially a cumbersome one necessitating establishing fault
with all its transaction COSts. John G. Fleming, 1M CoiJI:zuTai Soura RuLe and loss Allocationin
Tart Lam, 54 Cu.. L REv. 1478. 1536-37 (1966); SLe gmeraily Flemingjames.jr.• Social 11lSUT­
ana and Tort LioDiiir}: TheProblem oj .-ilternative Remuii.e5. 27 N.Y.U. L Rzv, 537 (l952).
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c. A Personal Injury Protection Insured has a cause of action for
accidental bodily injury for uncompensated economic loss against.
and is liable for same, to, any person insured under Personal Injury
Protection or Ton Maintenance Coverage.

d. Benefits under subsection c include reasonable expenses in­
curred by the party in collecting such benefits, including a reasonable
attorney's fee for advising and representing a claimant for such bene­
fits. No pan of the fee for representing such party in connection with
such benefits is a charge against benefits otherwise due the claimant,
and no additional fee may be charged by an attorney to any party in
collecting such benefits. Allor pan of the fee may be deducted from
the benefits otherwise due the claimant if any significant pan of the
claim for such benefits was fraudulent or so excessive as to have no
reasonable foundation. In any action brought against an injured per­
son by a Personal Injury Protection Insurer, the coun may award the
injured person t s attorney a reasonable attorney's fee for defending
me action if the injured person was the prevailing pany.28

e. A Personal Injury Protection Insured whose motor vehicle is
damaged by the fault of another Personal Injury Protection Insured
has a cause of action for damage to such motor vehicle only to the
extent such motor vehicle is not covered by collision insurance.P

f. A person covered byTort Maintenance Coverage has a cause of
action for injury against another person so covered.

g. An uninsured motorist has no cause of action against a Per­
sonal Injury Protection Insured for (1) injury other than for uncom­
pensated economic loss and (2) damage to property e..~cept damage
in excess of the property damage liability limits mandated under this
State's financial responsibility law unless the Personal Injury Protec­
tion Insured was driving under the influence of alcohol or illegal
drugs or was guilty of intentional misconduct. An uninsured motorist
remains liable in tort to a pe;-son insured for Personal Injury Protec­
rion benefits for noneconomic loss. economic loss, and property
damage.l"

Secnox 15. INSURER'S RICHT OF SUBROCATION.31 There is no
right of subrogation or contribution by a Personal Injury Protection

~B. Q'Conneil. supra note 1 (0 Appendix B. at 970 & n.87.
~9. Id. at 957 n..'32.
30. In.. at 970 &: n.89.
31. Under subsection 15a. to the extent that the Personal Injury Protection Insurer is

obligated to pay any Personal Injury Protection benefits. it has a right to be reimbursed for
those paymentS against an uninsured. motorist. "This right to claim against the uninsured
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Insurer except under sections 14, 16, 23, and except that a Personal
Injury Protection Insurer is subrogated, to the extent of irs obliga­
tions, to all of the rights of its Personal Injury Protection Insured with
respect to an accident caused in whole or in part by

a. the negligence of an uninsured motorist;

b. the negligence of the owner or operator of a motor vehicle
having a gross weight of 7000 pounds or more;;l2

c. driving under the influence of alcohol or illegal drugs;.33

d. intentional misconduct; or
e. any person who is not affected by the limitations on ton rights

and liabilities pursuant to section 14.

SECTION 16. PERSONAL !N.JURY PROTECTION BE1'1EFlTS AND CAUSES

OF AC10N FOR IN~y.34 No subtraction is made against Personal In­
jury Protection benefits due because of the value of a cause of action
for injury preserved under this Act, except that after recovery is real­
ized under such cause of action, a subtraction is made to the extent of
the net recovery, exclusive of reasonable attorneys' fees and other rea­
sonable expenses incurred in effecting the recovery. If Personal In­
jury Protection benefits have already been received, the recipient
thereof shall repay to the insurer paying Personal Injury Protection
benefits out of such recovery a sum equal to the Personal Injury Pro­
tection benefits received but not more than the realized net recovery,
and the insurer shall have a lien on the recovery to this extent. Any
remainder of the net recovery from such a cause of action applies

motorist, extantat common law, is unchanged. by the bill, Such a right is very often only a
theoretical one, given the lack of assets held by most uninsured motorists." [do at 956 n.28.

As to subsection lSb. given their greater weight. large trucks in truck-car collisions
disproportionately effect damage on private passenger vehicles and their occupants rather
than vice versa. Lacking the above provision there would be a windfall [0 owners of such
trucks and other large commercial vehicles following' truck-car collisions because me in­
surer of each vehicle would simply pay the occupants of itS own vehicle. Thus as a simple
solution [0 this problem. the bill allows subrogation. based. on fault, by private passenger
car Personal Injury Protection payers against trucks and other vehicles having a weight of
7000 pounds or more.

Under subsection 15c. everv motorist remains liable for driving under the influence of
alcohol or illegal drugs (as we!! as for inteanonal misconduct under d).

Under subsection 15e. persons who retain ton rights and liabilities include an out-of-
state motorist.

32. Ill. at 968 n.74.
33. !d. at 968 n.:-5.
34. This section coordinates common law claims based on fault and claims for personal

injury protection benefits. For its origins, see Ku:rON 3c O'CoNN£.U.., rupm note .5 to Ap­
pendix B. § LIO(c) (2), ar 307, 40241.

A-36



1995] No-FAULT AUTO INSURANCE 343

periodically against loss as it accrues. until an amount equal to me net
recovery under such a cause of action has been subtracted.

SEcnON 17. PERSONAL INJURY PROTECTION BENEFITS PAYABLE

PERIODlCA.U...y. 35

a. Personal Injury Protection benefits are payable monthly as loss
accrues. Such benefits are overdue if not paid within 30 days after the
Personal Injury Protection insurer receives reasonable proof of the
fact and the amount of loss sustained, except that a Personal Injury
Protection Insurer may accumulate claims for periods not exceeding
one month, and benefits are not overdue if paid within 20 days after
the period of accumulation. If reasonable proof is not supplied as to
the entire claim, the amount supported by reasonable proof is over­
due if not paid within 30 days after such proof is received by the in­
surer, subject to the right of review specified in section 30. Any pan
or all of the remainder of the claim that is later supporred by reason­
able proof is overdue if not paid within 30 days after such proof is
received by the insurer. For the purpose of calculating the extent to
which any benefits are overdue, payment is treated as made on the
date a draft or other valid instrument is placed in the United States
mail in a properly addressed postpaid envelope, or. if not so posted,
on the date of delivery. Personal Injury Protection benefits may be
paid by the Personal Injury Protection insurer directly to persons sup­
plying necessary products, services, or accommodations to the injured
person. If overdue benefits are recovered against a Personal Injury
Protection Insurer or are paid by a Personal Injury Protection Insurer,
the provisions of subsection 14e pertaining to expenses and an attor­
ney's fee apply. In addition, the insurer is obligated to pay interest on
the overdue payment at [150] % of the prime rate in effect at the time
the payment became overdue.

35. This section provides chat Personal Injury Protection benefits are payable monthly,
as the losses accrue. [f they are not paid to the victim or the provider of service within 30
davs after the insurer receives reasonable proof of the fact and amount of loss sustained.
the benefits are overdue. (Alternativelv, benefits are overdue if they are accumulated for
up to one mon til if mer are not paid within 20 days after the period of accurnulanon.)

The section further provides that "JlI overdue payments bear interest at the rate of
150% of the prime roue in effect at the time the pavmenrs became overdue." If overdue
benefits are recovered from an insurer or paid by an insurer. the insurer shall also pay
reasonable attorney's fees.
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SECTION 18. ASSIGNMENT OR GARNISHMENT OF PERSONAL INJURY

PROTECTION B~"EFITS.36

a. Personal Injury Protection benefits, other than those for medi­
cal expenses, are exempt from garnishment. attachment. execution,
and any other process or claim to the extent that wages or earnings
are exempt under any applicable law exempting wages or earnings
from process or claims.

b. An agreement for assignment of any right to Personal Injury
Protection benefits payable in the furore other than medical expenses
is unenforceable except to the extent that such benefits are for the
COSt of products, services, or accommodations provided or to be pro­
vided by the assignee or that benefits for loss of income from work or
replacement services are assigned to secure payment of alimony,
maintenance, or child support. Pain and suffering coverage benefits
may also be assigned.

SECTION 19. No h'lALTI FOR CLAIMS FOR PERSONAL INJURY PRO­

TECTION BENEFITS.
J7 An Insurer shall not cancel. fail to renew, or in­

crease the premium of its Insured solely on account of the Insured or
any other injured person making a claim for Personal Injury Protec­
tion benefits or for collision damage to the insured vehicle. Violation
of this section is punishable by a fine of [$1000] per offense. such
punishment to be exclusive of all other remedies pennitted by law.

SECTION 20. LIMITATION OF AcnONS.38 Subject to the arbitra­
tion provisions which follow, if no Personal Injury Protection benefits
have been paid, an action therefore may be commenced against the
Personal Injury Protection Insurer not later than two years after the
injured person suffers accidental bodily injurv. If Personal Injury Pro­
tection benefits have been paid. an action for recovery of further ben­
efits by either the injured person or another claimant may be
commenced not later than two years after the last payment of benefits.

36. O'Connell, supm note 1 to Appendix B. at 973-74 & n.101.

37. This section provides that an insurer may not cancel or fail to renew a policv nor
may it increase the premium of an insured. soleiv because he or she filed J. claim for
Personal Injury Protection benefits or for collision damage to the insured vehicle.

38. This section provides J. cwo year szarute of limitations for claims for Personal Injury
Protection benefits. Such an action must be brought against a Personal Injury Protection
Insurer within two years after the accident or not later than twO years after me last pavrnent
of benefits.
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SECTION 21. MENTAL AND PHYSICAL EXAMINATIO;SS.j9

a. Whenever the mental or physical condition of an injured per­
son is material to any claim thai has been made or may be made for
past or future Personal Injury Protection benefits, the insured person
shall submit to reasonable mental or physical examinations by a physi­
cian or physicians designated by the insurer at a reasonably conve­
nient time and location, subject to regulations, ifany, promulgated by
the Commissioner. Personal Injury Protection Insurers are author­
ized to include provisions of this nature in policies providing Personal
Injury Protection benefits.

b. Where an insurer has requested of a person receiving Personal
Injury Protection benefits that such person undergo medical or reha­
bilitation services, and such person unreasonably refuses to comply
with such request, the insurer may, upon written notice, suspend all
future such benefits until such person complies with that request.

SECTION 22. VERIFICATION OF ENTIn.EME.l'olT TO BE.x"EFITS.4-0

a. Every employer shall furnish pertinent infonnarion on a form
approved by the Commissioner regarding an employee who has filed
a claim for Personal Injury Protection benefits if a request is made by
an insurer providing such benefits under this section.

b. Every physician, hospital. clinic. or other medical institution
providing, before or after an injury resulting from a motor vehicle
accident upon which a claim for Personal Injury Protection benefirs is
based, any products, services, or accommodations in relation to that
or any other injury, or in relation to a condition claimed to be con­
nected with that or any other injury shall, if requested to do so by the
Personal Injury Protection Insurer against whom the claim has been
made, furnish a written repon of the history, condition, and treat­
ment, and the dates and costs of such treatment, of the injured per­
son. Such information shall be provided together with a sworn
statement that the treatment or services rendered were reasonable
and necessary with respect to the injury sustained and identifying
which portion of the expenses for such treatment or services were in­
curred as a result of such injury, Every such physician. hospital, clinic,
or other medical institution shall also promptly produce and permit
the inspection and copying of its records regarding such history, con­
dition. and treatment, and the dates and costs of treatment, The
sworn statement required under this section reads as follows:

39. O'Connell, supra note 1 to Appendix B. at 974-75 & n.104.
40. u: at 975 & n.l05.
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"Under penalty of perjury I declare that I have read the foregoing
and the facts alleged are true, to the best of my knowledge and belief."

No cause of action for violation of a physician-patient privilege or
invasion of the right of privacy is allowed against any physician, hospi­
tal, clinic, or other medical institution complying with the provisions.
of this section. The person requesting records and a sworn statement
under this subsection shall pay all reasonable costs connected
therewith.

c. In the event of any dispute regarding the Personal Injury Pro­
tection Insurer's right to discovery of facts about an injured person, if
the dispute is not referred to arbitration under section 31, a court of
record may enter an order for such discovery as justice requires.

SECTION 23. "o\ssIGNED CLAlMS PLAN.4 1 Insurers and qualified
self-insurers authorized to provide Personal Injury Protection insur­
ance under this Act shall organize, participate in, and maintain an
assigned claims plan to provide Basic Personal Injury Protection bene­
firs to anyperson who is injured as a result of a motor vehicle accident
if:

a. Basic Personal Injury Protection benefits are payable but not
applicable to the injury for some reason other than those specified in
section 9 of this Act; provided such person shall have the right to re­
ject Personal Injury Protection benefits and to seek damages in tort.
Toe election must be made within ninety days after the accident or
ninety days after receiving written notice of the right of election.

b. Basic Personal Injury Protection benefits are unavailable, in
whole or in pan. because of financial inability of an insurer to fulfill
its obligations. Payments made by the Assigned Claims Plan pursuant
to this subsection b constitute covered claims of the Insurance Guar­
anty Association under the laws of this State.

c. The Assigned Claims Plan shall provide such rules and agree­
ments for the operation of the Plan and for the equitable distribution
of costs as approved by the Commissioner. Any claim brought
through the Assigned Claims Plan is assigned to an insurer in accord­
ance with such rules and agreements, and that insurer, after such as­
signment, has the rights and obligations it would have had if, prior to
such assignment, it had issued a policy providing Personal Injury Pro­
tection applicable to the IQ~~s. A.D.? person accepring lersonal Injury
Protection benefits under the :\..ssig·i1cci Claims Plan Las such rights

41. Id. at 9~'5-·i'6 & n.106.
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and obligations as he or she would have had under a policy issued to
him or her providing Personal Injury Protection benefits.

d. If a claim. qualifies for assignment under this section, the As­
signed Claims Plan and any insurer to whom me claim is assigned is
subrogated to all of the rights of the claimant against any person liable
for such loss and against any insurer, its successor in interest, or any
other person or organization legally obligated to provide Personal In­
jury Protection benefits to the insured person for benefits provided by
the assignment,

SECTION 24. FRAUDULENT CLAIMS.42 Any person, including an
insurer, who, with intent to defraud, or deceive any other person in
connection with a claim for payment or other benefit pursuant to an
insurance policy providing benefits under this Act, does or attempts to
do either of the following, knowing that such statement contains any
false, incomplete, or misleading information concerning any fact or
thing material to such claim

a. presents or causes to be presented, or conspires to present or
cause to be presented, any written or oral statements in connection
with a claim for payment or other benefit; or

b. prepares or makes any written or oral statement that is in­
tended to be presented to any person in connection with or in sup­
port of any claim for payment or other benefit. shall be guilty of a
felony punishable by a fine of not more than [$10,000].

SECDON 25. NON-DISCRIMINATION IN FEES FOR MEDICAL SERV­

ICES. ~3 A physician, hospital. clinic, or other person or institution law­
fully rendering treatment to an injured person, and a person or
institution providing medical rehabilitation services following an in-
jury to an injured person, may charge only a reasonable amount for
the products, services, and accommodations rendered. The charge
shall not exceed the amount the person or institution customarily
charges for like products, services, and accommodations in cases not
involving insurance.

SECDON 26. MANAGED CARE.<K A Personal Injury Protection In­
surer, with the approval of the Commissioner, mayutilize, for the pay­
ment of medical expenses provided under Personal Injury Protection,
managed care systems, including but not limited to, health mainte-

.f2. ld. at 976 & n.107.
43. Id. at 977 & n.108.
44. u. at 977 & n.109.
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nance" and preferred provider organizations, -H3 and may require an
injured person to obtain health care through a managed care system
designated by the Personal Injury Protection Insurer if such injured
person has opted to be subject to such a managed care system at the
time of purchase of Personal Injury Protection coverage at an appro­
priately reduced premium.

SECTION 27. SAFE"IY EQUIPMENT.47 Each Personal Injury Protec­
tion Insurer shall adopt an actuarially sound program which provides
incentives, in the form of increased benefits, reduced premiums, or
other means, for Personal Injury Protection Insureds to install, main­
tain. and make use of injury reducing devices such as, but not neces­
sarily limited to, seat and harness belts, air bags, and child restraint
systems. 48

SECTION 28. RECUL-\TIONs. 49

a. The Commissioner may adopt additional regulations to pro­
vide effective administration of this Act that are consistent with irs pur­
poses and are fair and equitable. including regulations which
authorize Personal Injury Protection Insurers to write Personal Injury
Protection insurance with reasonable deductibles higher or lower in
amount than that provided in section 3c, and regulations to permit
the offering of pain and suffering coverage.

b. The Commissioner shall develop an informational brochure
which must be provided by each insurer or agent to each policyholder
or applicant for motor vehicle insurance explaining the Personal In­
jury Protection option and the Ton Liability Insurance option as wen
as the consequence of selection of one option over the other.

Tne Commissioner shall establish, within the Department of In­
surance, a compliance unit which shall monitor all complaints against

.insurers, health care providers. and attorneys arising out of the provi­
sion of Personal Injury Protection benefits. The Commissioner shall
report to the legislature, at least annually, on the nature of the com­
plaints. the penalties levied against insurers, and the final disposition
of complaints. The report, which 'NiII identify parties by name, will be
a public record available on request by any member c f the public.

4:5. Id. at 977 & n.llO.

46. u. at 977 & n.lll.
4:7. u. at 977 & n.113.
48. ld. at 977 & n.114; see also supramain text accompanying note 56.
49. O'Connell, supranote l to Appendix B, .l[ 978 & n.1l5.
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SECTION 29. LIMITATION OF LIABIU'IY FOR ADVISINC ON OP­
TIONS.

30 No insurer or any agent or employee of such insurer, no
insurance producer representing a motor vehicle insurer or any auto­
mobile residual market plan, and no attorney licensed to practice law
within this State shall be liable in an action for damages on account of
an election of the Tort Liability Insurance option, an election of the
Personal Injury Protection option, or a failure to make a required
election, unless such person has wilfully misrepresented the available
choices or has fraudulendy induced the election of one system over
the other.

SECTION 30. Cosr OF Lrvrxc ADjUSTMENT.51 Every two years, on
the anniversary of the effective date of this Act. the Commissioner
shall repon in writing to the legislature on the effect of changes in the
relevant components of the cost ofliving on levels ofbenefits, limits of
liability, and deductibles mentioned in this AcT.

SECTION 31. ARBITRATION.~2 Any dispute with respect to Per­
sonal Injury Protection coverage between a Personal Injury Protection
Insurer and an injured person, or the dependents of such person,
shall be submitted to arbitration. Such dispute either shall be submit­
ted to the American Arbitration Association, or be submitted for de­
termination in the following manner: Upon the request for
arbitration being made by either party, each party to the dispute shall
select an arbitrator and the two arbitrators so named shall select a
third arbitrator. The written decision of any two arbitrators is binding
on each party. If arbitrators are not selected within 45 days from such
request, either party may require that such arbitration be submitted to
the American Arbitration Association.

SECTION 32. OUT-OF-STATE V£HICL:F.S.55 Each insurer authorized
to transact or transacting business in this State shall file with the Com­
missioner, as a condition of its continued transaction of business
within this State, a form approved by the Commissioner declaring that
any contract of motor vehicle liability insurance, wherever issued, cov­
ering the maintenance or use of a motor vehicle while the motor vehi­
cle is in this State, is deemed to provide the insurance required by
section 5 of this Act unless the named insured, prior to a motor vehi­
cle accident within this State, has elected the Personal Injury Protec-

50. See id.. at 972 8c n.96.
51. u. at 9i8 &: 0.116.
52. Id. at 978 &: n.117.
53. Id. at 97&-79 &: n.118.
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non option pursuant to section 4. Any nonadmitted insurer may also
file such form. In the event a person is entitled to Personal Injury
Protection benefits or their equivalent under the requirements of
more than one state, such person shall elect to recover under the laws
of anyone such state and such election shall represent the exclusive
source of recovery of all Personal Injury Protection benefits, or their
equivalent. paid or payable under the financial responsibility require­
ments of that or any other state.

SECTION 33. TERMS, CONDmONS, AND ExCLUSIONS.54 All insur­
ance coverages provided pursuant to this Act are subject to such
terms, conditions, and exclusions as have been approved by the
Commissioner.

SECTION 34. ApPUCABLE PROVISIONS TO TORT NWNTE.'lANCE

COVERAGE. As to matters covered in, sections 12, 15, 16, 18,21, 22, 23,
26,27,29, 32, and other related matters, where appropriate laws and
regulations of this State applicable to uninsured motorist coverage are
applicable to Ton Maintenance Coverage, except that the Commis­
sioner may by regulation apply pertinent provisions applicable to Per­
sonal Injury Protection to Ton Maintenance Coverage.55

SECTION 35. SEVERABII.l1Y AND CONSTITtJnONAUIY.56 If any pro­
vision of this'Act or the application thereof to any person or circum­
stance is held to be unconstitutional or otherwise invalid, the
remainder of this Act and the application of such provision to other
persons or circumstances are not affected thereby, and it is to be con­
clusively presumed that the legislature would have enacted the re­
mainder of this Act without such invalid or unconstitutional provision,
except that if section 14 is found to be unconstitutional or invalid, it is
to be conclusively presumed that the legislature would not have en­
acted the remainder of this Act without such limitations, and the en­
tire Act is invalid. If section 14 is found to be unconstitutional or
invalid, Personal Injury Protection Insurers have no obligation to pay
Personal Injury Protection benefits with respect to accidents occur­
ring on or after the date of the finding of such unconstitutionality or
invalidity and, in addition, are subrogated to all of the rights of Per­
sonal Injury Protection Insureds for all previous such benefits paid.

54. Jd. at 979 & n.1l9.
55. This could be done. for example. in having Ton Maintenance Coverage track Per­

sonal Injury Protection coverage for recovery of uncompensated. economic loss. Set! supra
section 14-

56. O'Connell. supra note I to Appendix B. at 980 & n.12g.
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SEcnON 36. DECLARATORY]l!DGMENT.s 1 In addition to the pro- .
visions of section 35. because the legislature finds and declares that
questions of law may exist with respect to the constitutionality of some
of the sections of this Act, the public welfare requires that such ques­
tions with respect to this Act be resolved with expedition prior to such
time as its mandatory provisions take effect in order to avoid disrup­
tion of the orderly implementation of its provisions. Therefore, the
legislature finds that the remedy of declaratory judgment to deter­
mine the constitutionality of the provisions of this Act should immedi­
ately be made available to determine those important questions, in
order to avoid utter confusion by the public in the event this Act is
declared unconstitutional after (its effective date]. Therefore, any res­
ident of the State is authorized to forthwith bring an action for a de­
claratory judgment in the court, for
________ County against the Commissioner to determine
the constitutionalitv of this Act's provisions. Such court shall reserve
the questions of law for the advice of the Supreme Coun as provided
by law. In the interest of expediting a decision, the Supreme Court
may suspend its rules as provided therein.

SECTION 3i. EFFECTIVE DATE. This Act takes effect on
_______ and applies to the use or operation of motor vehi-
cles within this Stare on and after such date. Sections 23, 26, 2i, 28,
29, 32 and 36 of this Act shall take effect immediately in order that all
actions necessary to prepare for the implemenration and administra­
tion of this Act may be completed at least 90 days prior to the effective
date.

57. Id. at 980-81 & n.124.
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SUMMARY

02/29/96 9:16 AM

Study; establishing joint subcommittee to examine the Choice model of
automobile insurance. Establishes a joint subcommittee to examine a legislative
model for automobile insurance known as Choice. The Choice model permits
individuals to choose between conventional, tort-based, automobile insurance and no­
fault insurance. Those who elect no-fault coverage relinquish claims for "pain and
suffering" and other noneconomic losses against at-fault, insured drivers. A legislative
study of the Choice model is a recommendation of the HJR-601 (1995) joint
subcommittee that studied appropriate minimum levels of motor vehicle liability and
property insurance coverage.
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HOUSE JOINT RESOLUTION NO. _

1 Establishing a Joint Subcommittee to study the Choice model of automobile

2 Insurance.

3 WHEREAS, House Joint Resolution 601 of 1995 established a joint

4 subcommittee to study the appropriate minimum levels of motor vehicle liability and

5 property insurance coverage; and

6 WHEREAS, the joint subcommittee considered (i) whether the required

7 minimum levels of motor vehicle liability and property insurance coverage should

8 be increased or decreased; (ii) whether comprehensive coverage should be

9 required; and (iii) whether exemptions from the required minimum levels of motor

10 vehicle liability and property insurance coverage should be permitted,

11 recommending no changes in the minimum levels of coverage at this time; and

12 WHEREAS, in the course of its study, the joint subcommittee learned that

13 while automobile liability insurance is not mandatory in the Commonwealth and that

14 Virginians may elect to pay a $400 uninsured motor vehicle fee in lieu of such

15 insurance, Department of Motor Vehicles insurance monitoring statistics show that

16 approximately 200,000-300,000 Virginia-registered motor vehicles are uninsured

17 and that uninsured motor vehicle fees have not been paid for such vehicles; and

18 WHEREAS, the joint subcommittee received testimony suggesting that many

19 who fail to comply with Virginia law requiring liability insurance or uninsured vehicle

20 fee payments may be doing so because they cannot afford to pay either; and

21 WHEREAS, increasing numbers of uninsured motorists nationwide are

22 reportedly causing substantial increases in the cost of uninsured motorist

1
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1 coverage, while such uninsured motorists are nevertheless permitted to make

2 claims against insured motorists; and

3 WHEREAS, the joint subcommittee learned of an automobile insurance

4 model called "Choice." under which (i) motorists may legally drive without insurance

5 or any obligation to pay uinsured vehicle fees or similar assessments, and (ii) such

6 uninsured motorists, however, relinquish claims for noneconomic losses, such as

7 darnages for "pain and suffering," related to their injuries resulting from collisions

8 with at-fault, insured drivers; and

9 WHEREAS, under the Choice model, drivers may also choose between a

10 traditional automobile insurance plan using the tort system to apportion fault and

11 recovery, and a no-fault plan, and those choosing no-fault neither recover for

12 themselves, nor are they liable to others for, noneconomic losses incurred in

13 automobile accidents; and

14 WHEREAS, proponents of Choice suggest that no-fault premiums under a

15 Choice plan would be much lower than premiums for mandatory coverage under a

16 tort-based system, and that some motorists who might otherwise choose to drive

17 without insurance would choose no-fault coverage; and

18 WHEREAS, according to a Rand research report, Virginians, on average,

19 would save nearly 35 percent in automobile insurance premiums under a Choice

20 plan, and those choosing minimum coverages would save approximately fifty

21 percent; and

22 WHEREAS, the HJR-601 joint subcommittee concluded that the Choice plan

23 warrants comprehensive study, and formally recommended a 1996 legislative study

24 of such plan; now therefore; be it

25 RESOLVED, by the House of Delegates, the Senate concurrinq, that a joint

26 subcommittee be established to study the Choice model of automobile insurance.

27 The joint subcommittee shall consist of seven members to be appointed as follows:

2
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1 four members of the House of Delegates to be appointed by the Speaker of the

2 Housel and three members of the Senate to be appointed by the Senate Committee

3 on Privileges and Elections. The joint subcommittee shall (i) examine the Choice

4 legislative model, (ii) assess its likely cost savings to Virginians who insure their

5 motor vehicles, and (iii) determine whether such a plan could be practically

6 implemented within the Commonwealth.

7 The direct costs of this study shall not exceed $3,150.

8 The Division of Legislative Services shall provide staff support for the study.

9 Technical assistance shall be provided by the Bureau of Insurance of the State

10 Corporation Commission and the Department of Motor Vehicles. All agencies of

11 the Commonwealth shall provide assistance to the joint subcommittee, upon

12 request.

13 The joint subcommittee shall complete its work in time to submit its findings

14 and recommendations to the Governor and the 1997 Session of the General

15 Assembly as provided in the procedures of the Division of Legislative Automated

16 Systems for processing legislative documents.

17 Implementation of this resolution is subject to subsequent approval. and

18 certification by the Joint Rules Committee. The Committee may withhold

19 expenditures or delay the period for the conduct of the study.

20 #

3
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SUMMARY

APPENDIX J

02/29/96 9:28 AM

Motor vehicle insurance; uninsured motorist coverages. Eliminates property
damage as a mandatory uninsured motorist coverage.
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SENATE BILL NO. HOUSE BILL NO. _

1 A BILL to amend and reenact § 38.2-2206 of the Code of Virginia, relating to motor

2 vehicle insurance; uninsured motorist coverage.

3 Be it enacted by the General Assembly of Virginia:

4 1. That § 38.2-2206 of the Code of Virginia is amended and reenacted as

5 follows:

6 § 38.2-2206. Uninsured motorist insurance coverage.

7 A. Except as provided in subsection J of this section, no policy or contract of

8 bodily injury or property damage liability insurance relating to the ownership,

9 maintenance, or use of a motor vehicle shall be issued or delivered in this

10 Commonwealth to the owner of such vehicle or shall be issued or delivered by any

11 insurer licensed in this Commonwealth upon any motor vehicle principally garaged

12 or used in this Commonwealth unless it contains an endorsement or provisions

13 undertaking to pay the insured all sums that he is legally entitled to recover as

14 damages from the owner or operator of an uninsured motor vehicle, within limits not

15 less than the requirements of § 46.2-472 for bodily injury. Those limits shall equal

16 but not exceed the limits of the bodily injury liability insurance provided by the

17 policy, unless anyone named insured rejects the additional uninsured motorist

18 insurance coverage by notifying the insurer as provided in subsection 8 of § 38.2-

19 2202. This rejection of the additional uninsured motorist insurance coverage by any

20 one named insured shall be binding upon all insureds under such policy as defined

21 in subsection 8 of this section. The endorsement or provisions shall also obligate

22 the insurer to make payment for bodily injury or property damage caused by the

23 operation or use of an underinsured motor vehicle to the extent the vehicle is

1
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1 underinsured, as defined in subsection B of this section. The endorsement or

2 provisions shall also provide for at least $20,000 coverage for damage or

3 destruction of the property of the insured in anyone accident but may provide an

4 exclusion of the first $200 of the loss or damage 'Nhere the loss or damage is a

5 result of anyone accident involving an unidentifiable o\vner or operator of an

6 tdRffisured motor vehicle.

7 B. As used in this section, the term "bodily injury" includes death resulting

8 from bodily injury.

9 "Insured" as used in subsections A, D, G, and H of this section means the

10 named insured and, while resident of the same household, the spouse of the

11 named insured, and relatives, wards or foster children of either, while in a motor

12 vehicle or otherwise, and any person who uses the motor vehicle to which the

13 policy applies, with the expressed or implied consent of the named insured, and a

14 guest in the motor vehicle to which the policy applies or the personal representative

15 of any of the above.

16 "Uninsured motor vehicle" means a motor vehicle for which (i) there is no

17 bodily injury liability insurance and property damage liability insurance in the

18 amounts specified by § 46.2-472, (ii) there is such insurance but the insurer writing

19 the insurance denies coverage for any reason whatsoever, including failure or

20 refusal of the insured to cooperate with the insurer, (iii) there is no bond or deposit

21 of money or securities in lieu of such insurance, or (iv) the owner of the motor

22 vehicle has not qualified as a self-insurer under the provisions of § 46.2-368. A

23 motor vehicle shall be deemed uninsured if its owner or operator is unknown.

24 A motor vehicle is "underinsured" when, and to the extent that, the total

25 . amount of bodily injury and property damage coverage applicable to the operation

26 or use of the motor vehicle and available for payment for such bodily injury or

27 property damage, including all bonds or deposits of money or securities made

2
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1 pursuant to Article 15 (§ 46.2-435 et seq.) of Chapter 3 of Title 46.2, is less than

2 the total amount of uninsured motorist coverage afforded any person injured as a

3 result of the operation or use of the vehicle.

4 "Available for payment" means the amount of liability insurance coverage

5 applicable to the claim of the injured person for bodily injury or property damage

6 reduced by the payment of any other claims arising out of the same occurrence.

7 If an injured person is entitled to underinsured motorist coverage under more

8 than one policy, the following order of priority of policies applies and any amount

9 available for payment shalf be credited against such policies in the following order

10 of priority:

11 1. The policy covering a motor vehicle occupied by the injured person at the

12 time of the accident;

13 2. The policy covering a motor vehicle not involved in the accident under

14 which the injured person is a named insured,

15 3. The policy covering a motor vehicle not involved in the accident under

16 which the injured person is an insured other than a named insured.

17 Where there is more than one insurer providing coverage under one of the

18 payment priorities set forth, their liability shall be proportioned as to their respective

19 underinsured motorist coverages.

20 Recovery under the endorsement or provisions shall be subject to the

21 conditions set forth in this section.

22 C. There shall be a rebuttable presumption that a motor vehicle is uninsured

23 if the Commissioner of the Department of Motor Vehicles certifies that, from the

24 records of the Department of Motor Vehicles, it appears that: (i) there is no bodily

25 injury liability insurance and property damage liability insurance in the amounts

26 specified by § 46.2-472 covering the owner or operator of the motor vehicle; or (ii)

27 no bond has been given or cash or securities delivered in lieu of the insurance; or

3
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1 (iii) the owner or operator ot the motor vehicle has not qualified as a self-insurer In

2 accordance with the prov.srons of § 46.2-368.

3 D. If the owner or operator of any motor vehicle that causes bodily injury or

4 property damage to the insured is unknown, and if the damage or injury results

5 from an accident where there has been no contact between that motor vehicle and

6 the motor vehicle occupied by the insured, or where there has been no contact with

'1 the person of the insured if the insured was not occupying a motor vehicle, then for

8 the insured to recover under the endorsement required by subsection A of this

9 section, the accident shall be reported promptly to either (i) the insurer or (ii) a law-

10 enforcement officer having jurisdiction In the county or city in which the accident

11 occurred. If it is not reasonably practicable to make the report promptly, the report

12 shall be made as soon as reasonably practicable under the circumstances.

13 E. If the owner or operator of any vehicle causing injury or damages IS

14 unknown, an action may be instituted against the unknown defendant as "John

15 Doe" and service of process may be made by delivering a copy of the motion for

16 judgment or other pleadings to the clerk of the court in which the action is brought.

17 Service upon the insurer issuing the policy shall be made as prescribed by law as

18 though the insurer were a party defendant. The provisions of § 8.01-288 shall not

19 be applicable to the service of process required in this subsection. The insurer

20 shall have the right to file pleadings and take other action allowable by law in the

21 name of John Doe.

22 F. If any action is instituted against the owner or operator of an uninsured or

23 underinsured motor vehicle by any insured intending to rely on the uninsured or

24 undennsured coverage provisron or endorsement of this policy under which the

25 .Insured is making a claim, then the insured shall serve a copy of the process upon

26 this insurer in the manner prescribed by law, as though the insurer were a party

27 defendant. The provisions of § 8.01-288 shall not be applicable to the service of

4
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1 process required in this subsection. The insurer shall then have the right to file

2 pleadings and take other action allowable by law in the name of the owner or

3 operator of the uninsured or underinsured motor vehicle or in its own name.

4 Nothing in this subsection shall prevent the owner or operator of the uninsured

5 motor vehicle from employing counsel of his own choice and taking any action in

6 his own interest in connection with the proceeding.

7 G. Any insurer paying a claim under the endorsement or provisions required

8 by subsection A of this section shall be subrogated to the rights of the insured to

9 whom the claim was paid against the person causing the injury, death, or damage

10 and that person's insurer, although it may deny coverage for any reason, to the

11 extent that payment was made. The bringing of an action against the unknown

12 owner or operator as John Doe or the conclusion of such an action shall not bar the

13 insured from bringing an action against the owner or operator proceeded against

14 as John Doe, or against the owner's or operator's insurer denying coverage for any

15 reason, if the identity of the owner or operator who caused the injury or damages

16 becomes known. Any recovery against the owner or operator, or the insurer of the

17 owner or operator shall be paid to the insurer of the injured party to the extent that

18 the insurer paid the named insured in the action brought against the owner or

19 operator as John Doe. However, the insurer shall pay its proportionate part of all

20 reasonable costs and expenses incurred in connection with the action, including

21 reasonable attorney's fees. Nothing in an endorsement or provisions made under

22 this subsection nor any other provision of law shall prevent the joining in an action

23 against John Doe of the owner or operator of the motor vehicle causing the injury

24 as a party defendant, and the joinder is hereby specifically authorized.

25 H. No endorsement or provisions providing the coverage required by

26 subsection A of this section shall require arbitration of any claim arising under the

27 endorsement or provisions, nor may anything be required of the insured except the

5
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1 establishment of legal liability, nor shall the insured be restricted or prevented In

2 any manner from employing legal counselor instituting legal proceedings.

3 I. Except as provided in § 65.2-309.1, the provisions of subsections A and B

4 of § 38.2-2204 and the provisions of subsection A of this section shall not apply to

5 any policy of insurance to the extent that it covers the liability of an employer under

6 any workers' compensation law, or to the extent that it covers liability to which the

7 Federal Tort Claims Act applies. No provision or application of this section shall

8 limit the liability of an insurer of motor vehicles to an employee or other insured

9 under this section who is injured by an uninsured motor vehicle; provided that in

10 the event an employee of a self-insured employer receives a workers'

11 compensation award for injuries resulting from an accident with an uninsured motor

12 vehicle, such award shall be set off against any judgment for damages awarded

13 pursuant to this section for personal injuries resulting from such accident.

14 J. Policies of insurance whose primary purpose is to provide coverage in

15 excess of other valid and collectible insurance or qualified self-insurance may

16 include uninsured motorist coverage as provided in subsection A of this section.

17 Insurers issuing or providing liability policies that are of an excess or umbrella type

18 or which provide liability coverage incidental to a policy and not related to a

19 specifically insured motor vehicle, shall not be required to offer, provide or make

20 available to those policies uninsured or underinsured motor vehicle coverage as

21 defined in subsection A of this section.

22 K. A liability insurance carrier providing coverage under a policy issued or

23 renewed on or after July 1, 1988, may pay the entire amount of its available

24 coverage without obtaining a release of a claim if the claimant has underinsured

25 . insurance coverage in excess of the amount so paid. Any liability insurer making a

26 payment pursuant to this section shall promptly give notice to its insured and to the

6
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1 insurer which provides the underinsured coverage that it has paid the full amount of

2 its available coverage.

3 #

7
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