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Report of the
Joint Subcommittee Studying
Minimum Levels of Motor Vehicle Liability
and Property Insurance

TO: The Honorable George F. Allen, Governor
and
The General Assembly of Virginia

I. INTRODUCTION
A. HJR-601’S SCOPE AND BACKGROUND.

HJR-601 approved by the 1995 Session of the Virginia General Assembly
established a joint subcommittee to “study the appropriate minimum levels of motor
vehicle liability and property insurance coverage” (Appendix A). The subcommittee
considered “(i) whether the required minimum levels of motor vehicle liability and
property insurance coverage should be increased or decreased; (ii) whether
comprehensive coverage should be required; and (iii) whether exemptions from the
required minimum levels of motor vehicle liability and property insurance coverage
should be permitted.”

As introduced, HJR-601 called for a study of the appropriate minimum level
of uninsured motorist coverage for property damage. The introduced resolution’s
language stated that “the current level of required minimum coverage may exceed
the amount of [uninsured motorist property damage] coverage many insureds can
reasonably expect to need.” The resolution ultimately passed by the General
Assembly, however, broadened the study to include an examination of all minimum
coverage levels above.

HJR-601 was patroned by Delegate Gladys B. Keating of Franconia who also
served as the subcommittee’s chairperson. Additional General Assembly members
appointed to the joint subcommittee were as follows: Delegates William W.
Bennett, Jr. of Halifax, Vincent F. Callahan, Jr. of McLean, and William S. Moore,
dJr., of Portsmouth, together with Senators Charles J. Colgan of Manassas, Thomas
K. Norment, Jr. of Williamsburg, and Louise L. Lucas of Portsmouth, elected vice-
chair of the joint subcommittee.

The Joint Subcommittee met twice at the General Assembly Building in
Richmond, first on October 6 and then on December 6. Final subcommittee action



included (i) recommending a 1996 study of model legislation establishing a “choice”
auto insurance program which combines fault and no-fault insurance, and (i1)
opposing a plan by the Department of Motor Vehicles to eliminate its current paper-
based insurance audit program in favor of an electronic cancellation-based model.

B. OVERVIEW OF VIRGINIA’S AUTOMOBILE INSURANCE PROGRAM

Automobile insurance in Virginia is not mandatory. Drivers who wish to
drive without insurance may do so by paying an annual $400 uninsured motorist
fee upon registration of a motor vehicle at the Department of Motor Vehicles (DMV)
(Va. Code §§ 46.2-705, 46.2-706, Appendix B) for its insurance monitoring program.
The remainder is distributed by the State Corporation Commission (SCC) to
liability insurers, offsetting their costs in providing mandatory uninsured motorist
coverage.

Virginians who choose to purchase motor vehicle insurance must purchase a
minimum of $25,000 coverage for personal injury liability with a $50,000 limit, and
$20,000 for property damage liability (Va. Code § 46.2-472, Appendix C) They must
also purchase uninsured motorist coverage with identical minimum coverages (Va.
Code § 38.2-2206, Appendix D). Uninsured motorist coverage provides insurance
coverage for bodily injury and property damage incurred by insured individuals
who are injured by drivers who have no insurance coverage, or coverage that is
insufficient to cover the insured’s damages. The difference between an at-fault
driver’s available liability coverage and the uninsured coverage limits of an injured
individual’s own auto insurance is called “underinsurance” coverage.

Virginia’s minimum liability levels have increased slowly over the years since
1950 when they were at 5/10/1 [numbers are in thousands]. By 1972 they had been
increased to 20/40/5. And the most recent change to Va. Code § 46.2-472 occurred
in 1989 when the minimum liability coverage for property damage was increased
from $10,000 to $ 20,000 culminating in the current 25/50/20 levels.

C. MINIMUM COVERAGES IN OTHER EASTERN STATES.

Three states adjoining Virginia have minimum liability requirements within
the range of those in our Commonwealth. North Carolina has compulsory liability
insurance requirements of 25/50/15. Maryland and West Virginia require 20/40/10.
All three states require uninsured motorist coverage at levels at least equal to their
minimum liability levels.

Tennessee, while not requiring insurance, establishes minimum liability
coverages for those purchasing insurance at 25/50/10. Pennsylvania sets its
minimums at 15/30/5. New York requirements are 10/20/5. None of these states
require uninsured motorist property damage coverage.



II. WORK OF THE JOINT SUBCOMMITTEE
A. MEETING AGENDAS.

The joint subcommittee used its first meeting to determine the study’s focus.
It received testimony from the Department of Motor Vehicles about Virginia’s
insured and uninsured motorist population, and how the Department verifies auto
insurance coverage through random audits and other means. Jeffrey O’Connell, a
University of Virginia law professor, testified about legal, economic and policy
issues generated by Virginia’s current statutory scheme. He advocated permitting
Virginia’s motor vehicle owners to go uninsured, with the penalty of denying them
“pain and suffering” damages. And, he advocated Virginia’s adoption of a “choice”
plan for automobile insurance which would permit Virginians to select fault or no-
fault insurance. Finally, representatives of motor vehicle insurers stated that the
current minimum automobile insurance levels in Virginia are appropriate and
should not be increased.

The second and final meeting provided a further opportunity to examine
Professor O’Connell proposals for automobile insurance reform. Additionally, the
joint subcommittee reviewed but did not act on a proposal to permit Virginians to
opt out of uninsured motorist property damage insurance coverage. The joint
subcommittee also discussed the Department of Motor Vehicle’s plan to eliminate
its paper-based insurance coverage audit system in favor of an electronic system
keyed to insurance cancellation notices.

B. DEPARTMENT OF MOTOR VEHICLES REPORT.

Department of Motor Vehicles (DMV) representatives reiterated that drivers
who wish to drive without insurance may do so by paying an annual $400
uninsured motorist fee upon registration of a motor vehicle at the Department of
Motor Vehicles. Part of the fee is used by the Department to defray the expense of
its $3.9 million insurance audit program. The remainder (currently $5 million) is
distributed by the State Corporation Commission (SCC) to liability insurers,
offsetting their costs in providing mandatory uninsured motorist coverage.

DMV estimates that approximately 200-300 thousand Virginia-registered
motor vehicles are uninsured--exclusive of those vehicles for which uninsured
motorist fees have been paid. In 1994, the Department issued 231,000 insurance
audit notices and determined that 6 percent of that sample was without insurance.
Its uninsured vehicle calculation is extrapolated from that sample. The
Department also monitors motor vehicle insurance coverage through information
gathered from traffic law-related convictions; accident report data; vehicle stops by



law enforcement officers; and information from insurance agents. A chart
summarizing all sources of insurance verification is attached as Appendix E.

DMV representatives told the Joint Subcommittee that DMV proposes to
replace its current uninsured motorist monitoring process with a more automated
method linked to automobile insurance cancellation notices issued by insurers. Any
individual receiving a notice of insurance cancellation would be required to proffer
evidence of continuing coverage to the Department.

C. “CHOICE” LEGISLATIVE PROPOSAL.

Professor Jeffrey O’Connell of the University of Virginia Law School urged
the joint subcommittee to endorse legislation eliminating the choice between the
uninsured motorist fee and liability insurance (Appendix F). Noting that even the
$400 uninsured motorist fee may be beyond the means of many of Virginia’s poor,
he proposed that Virginians be permitted to drive uninsured. Under his plan,
uninsured drivers would give up claims for noneconomic loss (principally “pain and
suffering”) in connection with injuries resulting from collisions with at-fault,
insured drivers. Uninsured motorist coverage would be optional. Insured drivers,
he noted, could elect to purchase uninsured motorist coverage or take their
premium savings and purchase additional medical expense, disability, or life
insurance coverage.

O’Connell’s proposal is one component of a broader auto insurance system he
advocates known as “choice”. Under a “choice” system, drivers may choose either a
traditional auto insurance plan (using the tort system to apportion fault and
recovery) or a no-fault plan. Those choosing no-fault neither recover (nor are they
liable to others for) noneconomic losses resulting from less serious injuries incurred
in auto accidents. According to a Rand research report O’Connell authored
(Appendix ), Virginians would save nearly 35% percent in auto insurance
premiums under a “choice” plan if 50 percent of insured motorists chose no-fault
coverage. The subcommittee examined a “choice” legislative model developed by
Professor O’Connell (Appendix H) as part of its deliberations.

Virginia Trial Lawyers’ Association representative Mark Rubin, told the
Subcommittee that the “choice” proposal is no panacea. He cited the “medical
payments” coverages under current Virginia motor vehicle insurance policies
(covering medical expenses up to a certain level under one’s own policy) as an
example of litigious issues that can arise between an insured and his insurer.
Moreover, “pain and suffering” damages--eliminated under no-fault--are legitimate
means of compensating for automobile-related personal injuries, he said.



D. INSURANCE INDUSTRY PERSPECTIVE.

Several representatives of Virginia's auto insurance industry told the
subcommittee that the industry might support a proposal to make uninsured
motorist property damage coverage optional. This proposal was the study’s focus in
the HJR-601 resolution as introduced. Its proponents believe that such coverage
(currently at $20,000 minimum) is excessive since many insured vehicles are worth
substantially less than the minimum amount. However, insurers’ representatives
pointed out, the premium savings would be modest for most insureds. The
insurance industry opposes any increases in the insurance minimum levels,
suggesting that the uninsured population would probably increase if this occurred.
Insofar as the “choice” proposal was concerned, the industry took no unified
position.

III. SUBCOMMITTEE FINDINGS AND RECOMMENDATIONS

The Joint Subcommittee concluded that the “choice” legislative model
merited further consideration, but that it presented numerous collateral issues
(e.g., recoveries permitted when driver with fault-based policy is injured by driver
with no-fault policy) precluding comprehensive subcommittee action in 1995.
Accordingly, a majority of the joint subcommittee recommended a 1996 legislative
study devoted exclusively to the “choice” model. A joint resolution to that effect is
attached as Appendix L.

A proposal to make optional uninsured motorist property damage coverage
was not recommended by the subcommittee. While the subcommittee learned that
some Virginians oppose paying for insurance they do not need (many have vehicles
worth substantially less than the mandatory $20,000 minimum uninsured property
damage coverage), projected premium savings associated with this initiative were
very modest. A copy of proposed legislation is attached as Appendix J.

Finally, the subcommittee expressed opposition to the Department of Motor
Vehicles’ proposal to discontinue its random audit process of monitoring motor
vehicle coverage. The subcommittee concluded that the current random audit
process 1s more proactive and may provide a more dynamic indicator of automobile
insurance coverage trends.

Respectfully submitted,

Gladys S. Keating, Chairman
L. Louise Lucas, Vice Chairman
William S. Moore, Jr.

William W. Bennett, Jr.



Vincent F. Callahan, Jr.
Charles J. Colgan
Thomas K. Norment, Jr.



APPENDIX A

HOUSE JOINT RESOLUTION NO. 601

Establishing a joinr subcommintee 1o study the appropriate minimwm levels of motor vehicie
liabiiity and property insurance coverage.

Agreed to by the House of Deiegates, February 23, 1995
Agreed to by the Senate, February 21, 1995

WHEREAS. Virginia law requires that motor vehicle insurance policies include coverage to pay
an insured ail sums he is legally endded to recover as damages from the owner or operator of an
uninsured moror vehicle; and

WHEREAS, concsms have been expressed about the adequacy of the curreat minimum levels
of motor vehicle liability insurancs coverage. including such minimum levels for bodily injury and
property damage resuiting ffom motor vehicle accidents involving uninsured and underinsured
motorists: and .

WHEREAS, insurers in Virginia are required to offer medical expense coverage. although such
coverage is not required (o be purchased; and

WHEREAS, comprehensive coverage provides protecdon for the insured in the event of
damage to his motor vehicle other than by coillision, such as for fire or theft; and

WHEREAS, the costs associated with property damage and bodily injury resulting rom motor
vehicle accidents and other damage to moror vehicles may excesd the required minimum levels of
motor vehicle insurance coverage. presenting a financial dilemma for the owner or operator of a
motor vehicle; and

WHEREAS. the mirimum amount of uninsured motorist coverage prescrived by law for
darnage or deswucton of the property of the insured in any one accident is $20.000, and a portion
of an insured’s premium is used to cover such 520.000 minimum coverage; and

WHEREAS, the current level of required minimum coverage may excesd the amount of
coverage many insureds can reasonably expect 0 need; and

WHEREAS, nevertheless, many of Virginia’s insured and underinsured drivers may not need or
desire 0 have a minimum of $20,000 in property damage and $25,000/550,000 bodily injury
coverage; now, therefore, be it

RESCLVED by the House of Delegates, the Senate concurring, That a joint subcommittes be
established w0 swmdy the appropriate minimum levels of motor vehicle liabilicy and property
insurance coverage. The joint subcommittee shall consist of seven members o be appointed as
follows: four members of the House of Delegates to be appointed by the Speaker of the House;
and three members of the Senate to be appointed by the Semate Committec on Privileges and
Elecdons. The joint subcomminee is requesied to consider (i) whether the required minimum levels
of motor vehicle liability and property insurance coverage should be increased or decreased: (ii)
whether comprehensive coverage should be required: and (iii) whether exempdons trom the
required minimum levels of motor vehicle liability and property insurance coverage shouid be
permitted. -

The direct costs of this study shall not exceed 33,150.

The Division of Legislative Services shail provide staff support for the smdy. Techmicai
assistance shall be provided by the Deparmment of Motor Vehicles and the Bureau of Insurance of
the State Corporation Commission. All agencies of the Commonweaith shall provide assistancs (©©
the joint subcommittee, upon request

The joint subcommirtiee shall complete its work in tme to submir its fndings and
recommendations to the Governor and the 1996 Session of the General Assembly as provided in
the procedures of the Division of Legisladve Automated Systems for the processing of legisianve
documents.

Implementaton of this resoluton is subject to subsequent approval and cartificadon by the Joint
Rules Committee. The Commities may withhold expendirures or defay the period for the conduct

of the study.




§ 46.2-705. Definitions.

For the purposes of this article, the following terms shall have the meanings respectively
ascribed to them in this section:

“Motor vehicle” means a vehicle capable of self-propulsion which is either (i) required to be
titled and licensed and for which a license fee is required to be paid by its owner, or (it) owned by
or assigned to a motor vehicle manufacturer, distributor, or dealer licensed in the Commonwealth.

"Insured motor vehicle” means a motor vehicle as to which there is bodily injury liability
insurance and property damage liability insurance, both in the amounts specified in § 46.2-472,
issued by an insurance carrier authorized to do business in the Commonwealth, or as to which a
bond has been given or cash or securities delivered in lieu of the insurance; or as to which the
owner has qualified as a self-insurer in accordance with the provisions of § 46.2-368.

"Uninsured motor vehicle” means a motor vehicle as to which there is no such bodily injury
liability insurance and property damage liability insurance, or no such bond has been given or cash
or securities delivered in lieu thereof, or the owner of which has not so qualified as a self-insurer.

(1958, ¢. 407, § 46.1-167.2;, 1960, c. 188; 1982, c. 638; 1988, c. 865; 1989, ¢. 727.)

§ 46.2-706. Additional fee; certificates required of applicants for registration of
insured motor vehicles; verification of certificates; suspension of driver's license,
registration certificates, and license plates for certain violations.

In addition to any other fees prescribed by law, every person registering an uninsured motor
vehicle, as defined m § 46.2-705, at the time of registering or reregistering the uninsured vehicle,
shall pay a fee of $400; however, if the uninsured motor vehicle is a motor vehicle or semitratler
registered or reregistered as provided in subsection B of § 46.2-646, the fee shall be one-twelfth
of the annual uninsured motor vehicle fee for each month of the registration period. If the vehicle
is a motor vehicle being registered or reregistered as provided in subsection B of § 46.2-697, the
fee shall be one-fourth of the annual uninsured motor vehicle fee for each quarter for which the
vehicle 1s registered.

If the owner of a motor vehicle registered under this article as an uninsured motor vehicle,
during the period for which such vehicle is registered, obtains insurance coverage adequate to
permit such vehicle's registration as an insured motor vehicle and presents evidence satisfactory to
the Commissioner of the existence of such insurance coverage, the Commissioner shall amend the
Department's records to show such vehicle to be registered as an insured motor vehicle and shall
refund to the owner a prorated portion of the additional fee required by this section for
registration of an uninsured motor vehicle. Such proration shall be on a monthly basis, except
that no such refund shall be made (i) as to any registration during the last three months of its
validity or (i) on any portion of any such fee required to be paid resulting from a determination by
the Department or any court that a vehicle was uninsured and no fee had been paid.

(c) 1949-1995 by The Michie Company, a division of Reed Elsevier Inc.. and Reed Elsevier Properties Inc. All Rights Reserved.



Every person applying for registration of a motor vehicle and declaring it to be an insured
motor vehicle shall, under the penalties set forth in § 46.2-707, execute and furnish to the
Commissioner his certificate that the motor vehicle is an insured motor vehicle as defined in §
46.2-705, or that the Commissioner has issued to its owner, in accordance with § 46.2-368, a
certificate of self-insurance applicable to the vehicle sought to be registered. The Commissioner,
or his duly authorized agent, may require any registered owner of a motor vehicle declared to be
insured or any applicant for registration of a motor vehicle to be an insured motor vehicle to
submit a certificate of insurance on a form prescribed by the Commissioner. The Commissioner
shall forward the certificate of insurance or bond to the insurance company or surety company,
whichever is applicable, for verification as to whether the policy or bond named in the certificate
is currently in force. At that time and not later than thirty days following receipt of the certificate
of insurance, the insurance company or surety company shall cause to be filed with the
Commissioner a written notice if the policy or bond was not applicable as to the named insured.
The Commissioner shall prescribe the manner in which the written notice shall be made.

The refusal or neglect of any owner within thirty days to submit the certificate of insurance
when required by the Commissioner or his duly authorized agent or the notification by the
insurance company or surety company that the policy or bond named in the certificate of
insurance is not in effect, shall require the Commissioner to suspend any driver's license and all
registration certificates and license plates issued to the owner of the motor vehicle until the person
(1) has paid to the Commissioner a fee of $400 to be disposed of as provided for in § 46.2-710
with respect to the motor vehicle determined to be uninsured and (ii) furnishes proof of financial
responsibility for the future in the manner prescribed in Article 15 (§ 46.2-435 et seq.) of Chapter
3 of this title. No order of suspension required by this section shall become effective until the
Commissioner has offered the person an opportunity for an administrative hearing to show cause
why the order should not be enforced. Notice of the opportunity for an administrative hearing
may be included in the order of suspension. When three years have elapsed from the effective
date of the suspension required in this section, the Commissioner may relieve the person of the
requirement of furnishing proof of future financial responsibility.

If the Commissioner determines that the fee applicable to the registration of an uninsured
motor vehicle has been paid on the vehicle in question on or before the date that the insurance
certificate was requested, no suspension action shall be taken.

The Commissioner shall suspend the driver's license and all registration certificates and license
plates of any person on receiving a record of his conviction of a violation of any provisions of §
46.2-707, but the Commissioner shall dispense with the suspension when the person is convicted
for a violation of § 46.2-707 and the Department’s records show conclusively that the motor
vehicle was insured or that the fee applicable to the registration of an uninsured motor vehicle has
been paid by the owner prior to the date and time of the alleged offense.

(1958, c. 407, § 46.1-167.1; 1960, c. 188; 1966, c. 181, 1972, cc. 552, 609, 638; 1973, ¢. 25;

1974, c¢. 170; 1975, c. 16; 1976, c. 27, 1978, c. 563; 1981, c. 193; 1984, c. 399, 1986, c. 527,
1988, c. 470; 1989, ¢. 727, 1993, ¢c. 127))

(¢) 1949-1995 by The Michic Company. a division of Reed Elsevier Inc., and Reed Elsevier Properties Inc. All Rights Reserved.



§ 46.2-472. Coverage of owner's policy.

Every motor vehicle owner's policy shall:

1. Designate by explicit description or by appropriate reference, all motor vehicles with
respect to which coverage is intended to be granted.

2. Insure as insured the person named and any other person using or responsible for the use of
the motor vehicle or motor vehicles with the permission of the named insured.

3. Insure the insured or other person against loss from any liability imposed by law for
damages, including damages for care and loss of services, because of bodily injury to or death of
any person, and injury to or destruction of property caused by accident and arising out of the
ownership, use, or operation of such motor vehicle or motor vehicles within the Commonwealth,
any other state in the United States, or Canada, subject to a limit exclusive of interest and costs,
with respect to each motor vehicle, of $25,000 because of bodily injury to or death of one person
in any one accident and, subject to the limit for one person, to a limit of $50,000 because of
bodily injury to or death of two or more persons in any one accident, and to a limit of $20,000
because of injury to or destruction of property of others in any one accident.

(Code 1950, § 46-492; 1954, c. 378; 1958, cc. 501, 541, § 46.1-504; 1968, c. 685; 1972, c. 433,
1975, ¢. 382; 1978, c. 550; 1989, cc. 621, 727.)

() 1949-1995 by The Michie Company, a division of Reed Elsevier Inc., and Reed Elsevier Properties Inc. All Rights Reserved.



§ 38.2-2206. Uninsured motorist insurance coverage.

A. Except as provided in subsection J of this section, no policy or contract of bodily injury or
property damage liability insurance relating to the ownership, maintenance, or use of a motor
vehicle shall be issued or delivered in this Commonwealth to the owner of such vehicle or shall be
issued or delivered by any insurer licensed in this Commonwealth upon any motor vehicle
principally garaged or used in this Commonwealth unless it contains an endorsement or provisions
undertaking to pay the insured all sums that he is legally entitled to recover as damages from the
owner or operator of an uninsured motor vehicle, within limits not less than the requirements of §
46.2-472. Those limits shall equal but not exceed the limits of the liability insurance provided by
the policy, unless any one named insured rejects the additional uninsured motorist insurance
coverage by notifying the insurer as provided in subsection B of § 38.2-2202. This rejection of the
additional uninsured motorist insurance coverage by any one named insured shall be binding upon
all insureds under such policy as defined in subsection B of this section. The endorsement or
provisions shail also obligate the insurer to make payment for bodily injury or property damage
caused by the operation or use of an underinsured motor vehicle to the extent the vehicle is
underinsured, as defined in subsection B of this section. The endorsement or provisions shall also
provide for at least $20,000 coverage for damage or destruction of the property of the insured in
any one accident but may provide an exclusion of the first $200 of the loss or damage where the
loss or damage is a result of any one accident involving an unidentifiable owner or operator of an
uninsured motor vehicle.

B. As used in this section, the term "bodily injury” includes death resulting from bodily injury.

"Insured"” as used in subsections A, D, G, and H of this section means the named insured and,
while resident of the same household, the spouse of the named insured, and relatives, wards or
foster children of either, while in a motor vehicle or otherwise, and any person who uses the
motor vehicle to which the policy applies, with the expressed or implied consent of the narr}ed
insured, and a guest in the motor vehicle to which the policy applies or the personal representative
of any of the above.

"Uninsured motor vehicle” means a motor vehicle for which (i) there is no bodily injury
liability insurance and property damage liability insurance in the amounts specified by § 46.2-472,
(i1) there is such insurance but the insurer writing the insurance denies coverage for any reason
whatsoever, including failure or refusal of the insured to cooperate with the insurer, (i) there is
no bond or deposit of money or securities in lieu of such insurance, or (iv) the owner of the motor
vehicle has not qualified as a self-insurer under the provisions of § 46.2-368. A motor vehicle shall
be deemed uninsured if its owner or operator is unknown.

A motor vehicle is "underinsured” when, and to the extent that, the total amount of bodily
injury and property damage coverage applicable to the operation or use of the motor vehicle and
available for payment for such bodily injury or property damage, including all bonds or deposits of
money or securities made pursuant to Article 15 (§ 46.2-435 et seq.) of Chapter 3 of Title 46.2, is
less than the total amount of uninsured motorist coverage afforded any person injured as a result
of the operation or use of the vehicle.

(¢) 1949-1995 by The Michie Company, a division of Reed Elsevier Inc., and Reed Elsevier Properties Inc. All Rights Reserved.
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"Available for payment” means the amount of liability insurance coverage applicable to the
claim of the injured person for bodily injury or property damage reduced by the payment of any
other claims arising out of the same occurrence.

If an injured person is entitled to underinsured motorist coverage under more than one policy,
the following order of priority of policies applies and any amount available for payment shall be
credited against such policies in the following order of priority:

1. The policy covering a motor vehicle occupied by the injured person at the time of the
accident; ,

2. The policy covering a motor vehicle not involved in the accident under which the injured
person is a named insured;

3. The policy covering a motor vehicle not involved in the accident under which the injured
person is an insured other than a named insured.

Where there is more than one insurer providing coverage under one of the payment priorities
set forth, their liability shall be proportioned as to their respective underinsured motorist
coverages.

Recovery under the endorsement or provistons shall be subject to the conditions set forth in
this section.

C. There shall be a rebuttable presumption that a motor vehicle is uninsured if the
Commissioner of the Department of Motor Vehicles certifies that, from the records of the
Department of Motor Vehicles, it appears that: (i) there is no bodily injury liability insurance and
property damage liability insurance in the amounts specified by § 46 2-472 covering the owner or
operator of the motor vehicle, or (i) no bond has been given or cash or securities delivered in lieu
of the insurance; or (iii) the owner or operator of the motor vehicle has not qualified as a
self-insurer in accordance with the provisions of § 46.2-368.

D. If the owner or operator of any motor vehicle that causes bodily injury or property
damage to the insured is unknown, and if the damage or injury results from an accident where
there has been no contact between that motor vehicle and the motor vehicle occupied by the
insured, or where there has been no contact with the person of the insured if the insured was not
occupying a motor vehicle, then for the insured to recover under the endorsement required by
subsection A of this section, the accident shall be reported promptly to either (i) the insurer or (ii)
a law-enforcement officer having jurisdiction in the county or city in which the accident occurred.
If it is not reasonably practicable to make the report promptly, the report shall be made as soon as
reasonably practicable under the circumstances.

E. If the owner or operator of any vehicle causing injury or damages is unknown, an action
may be instituted against the unknown defendant as "John Doe" and service of process may be
made by delivering a copy of the motion for judgment or other pleadings to the clerk of the court
in which the action is brought. Service upon the insurer issuing the policy shall be made as
prescribed by law as though the insurer were a party defendant. The provisions of § 8.01-288
shali not be applicable to the service of process required in this subsection. The insurer shall have

() 1949-1995 by The Michie Company, a division of Reed Elsevier Inc.. and Reed Elsevier Properties Inc. All Rights Reserved.



the right to file pleadings and take other action allowable by law in the name of Joha Doe.

F. If any action is instituted against the owner or operator of an uninsured or underinsured
motor vehicle by any insured intending to rely on the uninsured or underinsured coverage
provision or endorsement of this policy under which the insured is making a claim, then the
insured shall serve a copy of the process upon this insurer in the manner prescribed by law, as
though the insurer were a party defendant. The provisions of § 8.01-288 shall not be applicable to
the service of process required in this subsection. The insurer shall then have the right to file
pleadings and take other action allowable by law in the name of the owner or operator of the
uninsured or underinsured motor vehicle or in its own name. Nothing in this subsection shall
prevent the owner or operator of the uninsured motor vehicle from employing counsel of his own
choice and taking any action in his own interest in connection with the proceeding.

G. Any insurer paying a claim under the endorsement or provisions required by subsection A
of this section shall be subrogated to the rights of the insured to whom the claim was paid against
the person causing the injury, death, or damage and that person's insurer, aithough it may deny
coverage for any reason, to the extent that payment was made. The bringing of an action against
the unknown owner or operator as John Doe or the conclusion of such an action shall not bar the
insured from bringing an action against the owner or operator proceeded against as John Doe, or
against the owner's or operator's insurer denying coverage for any reason, if the identity of the
owner or operator who caused the injury or damages becomes known. Any recovery against the
owner or operator, or the insurer of the owner or operator shall be paid to the insurer of the
injured party to the extent that the insurer paid the named insured in the action brought against the
owner or operator as John Doe. However, the insurer shall pay its proportionate part of ali
reasonable costs and expenses incurred in connection with the action, including reasonable
attorney's fees. Nothing in an endorsement or provisions made under this subsection nor any other
provision of law shall prevent the joining in an action against John Doe of the owner or operator
of the motor vehicle causing the injury as a party defendant, and the joinder is hereby specifically
authorized.

H. No endorsement or provisions providing the coverage required by subsection A of this
section shall require arbitration of any claim arising under the endorsement or provisions, nor may
anything be required of the insured except the establishment of legal liability, nor shall the insured
be restricted or prevented in any manner from employing legal counsel or instituting legal
proceedings.

I. Except as provided in § 65.2-309.1, the provisions of subsections A and B of § 38.2-2204
and the provisions of subsection A of this section shall not apply to any policy of insurance to the
extent that it covers the liability of an employer under any workers' compensation law, or to the
extent that it covers liability to which the Federal Tort Claims Act applies. No provision or
applhication of this section shall limit the liability of an insurer of motor veliicles to an employee or
other insured under this section who is injured by an uninsured motor vehicie, provided that in the
event an employee of a self-insured employer receives a workers' compensation award for injuries
resulting from an accident with an uninsured motor vehicle, such award shail be set off against any
judgment for damages awarded pursuant to this section for personal injuries resulting from such
accident.

(c) 1949-1995 by The Michie Company, a division of Reed Elsevier Inc., and Reed Elsevier Properties Inc. Al Rights Reserved.



J. Policies of insurance whose primary purpose is to provide coverage in excess of other valid
and collectible insurance or qualified self-insurance may include uninsured motorist coverage as
provided in subsection A of this section. Insurers issuing or providing liability policies that are of
an excess or umbrella type or which provide liability coverage incidental to a policy and not
related to a specifically insured motor vehicle, shall not be required to offer, provide or make
available to those policies uninsured or underinsured motor vehicle coverage as defined in
subsection A of this section.

K. A liability insurance carrier providing coverage under a policy issued or renewed on or
after July 1, 1988, may pay the entire amount of its available coverage without obtaining a release
of a claim if the claimant has underinsured insurance coverage in excess of the amount so paid.
Any liability insurer making a payment pursuant to this section shall promptly give notice to its
insured and to the insurer which provides the underinsured coverage that it has paid the full
amount of its available coverage.

{Code 1950, § 38-238; 1952, ¢. 317, § 38.1-381; 1958, c. 282; 1959, Ex. Sess., cc. 42, 70; 1960,
c. 462; 1962, ¢. 457; 1964, c. 477, 1966, cc. 182, 459; 1968, cc. 199, 721; 1970, c. 494; 1971,
Ex. Sess., c. 216; 1973, cc. 225, 390; 1974, ¢. 87; 1976, cc. 121, 122; 1977, ¢. 78; 1979, ¢. 113;
1980, cc. 326, 331; 1981, Sp. Sess., c. 6; 1982, cc. 638, 642; 1984, c. 541; 1985, cc. 39, 325;
1986, c. 562, 1987, c. 519; 1988, cc. 565, 578, 585, 586, 594; 1989, c. 621, 1993, c. 381; 1995.
cc. 189,267, 476.)

(c) 1949-1995 by The Michic Company. a division of Reed Elsevier Inc., and Reed Elsevier Properties Inc. All Rights Reserved.



APPENDIX E

Department of Motor Vehicles
Insurance Monitoring Processes & Detection Rates

Sampling Notices Suspension | Net Comments
Method Detection
Rate

Conviction 159 49 31% monitors persons
under driver
improvement
control

Vehicle 231,000 12,843 5.55% random verification

registration of insurance.

Accident- 1,185 1,183 62% DMV assists

related motorists obtain

insurance insurance

verification information re:
parties to an
accident.

Law 6,180 2,783 45% insurance info.

enforcement requested in

notification connection with

via FR-422 motorist’s moving

form. violation. FR-422
issued to motorists
unable to verify
insurance at the
scene.

Citizen 2,000 1,200 60% Furnished by

information variety of sources,

re: including insurance

individuals agents.

driving

uninsured

Source: Department of Motor Vehicles
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APPENDIX F

ALLOWING MOTORISTS A CHOICE TO BE
LEGALLY UNINSURED BY SURRENDERING
TORT CLAIMS FOR NONECONOMIC LOSS

by: Jeffrey O'Connell, Professor of Law
University of Virginia

Unfortunately ., urunsured motorists whose drivers licenses or car registrarions are suspended
or revoked continue (0 drive with relatively little possibility of detection or apprehension -- or even
punishment upon apprehension. As Professor Jennifer Arlen has written, criminai laws regulanng the
misconduct of mororists are simply not adequately enforced. "{Dlespite stringent drunk driving
laws," she tells us, "Georgia has tens ot thousands of repeat offenders, and ... judges do not take
away drivers' licenses even when a driver has 15 drunk driving convictions.” If those charged with
law enforcement ignore egregious conduct such as chronic drunk driving, they certainly will not -
and do not -- punish the relatvely innocuous offense of driving without insurance.

When one thinks about it, the decision of poor people, with tew or no assets to protect, to
drive uninsured ror tort liability makes eminently good economic sense. Facing large unmer needs
tor 2ssentials for themselives and their tamilies, whey should they annually spend many hundreds of
doilars to buy an arcane piece of paper providing a highly condngent, long-delayed wanster payment
to swangers probably far more atfluent than themselves?

This sad taie should point us to taking another look at the phenomenon of uninsured motorIsts.
What can be done?

Motorists should be allowed to go uninsured with the only penalty that one's uninsured starus
disailows one -- and also one's dependent family members — from tort claims for noneconomic losses
(principally pain and suffering), uniess one is tortiously injured by a motorist guilty of illegally
driving under the influence ot alcohol or drugs or of intentionally inflicting injury. In other words,
let those who cannot (or will not) pay cash for automobile insurance pay for it, in etfect, with their
uncompensated pain and sutfering. But because payment for pain and sutfering is that component ot
damages normaily tapped to pay plainutfs’ lawyers’ fees, uninsured motorists should also be entitled
to reasonabie arrorneys' expenses in addition to payment for their economic losses.

Under this pian, those who remain insured for bodily injury will be rewarded by lowering the
costs of their liabiliry insurance because they will now no longer be exposed to claims for
noneconomic !oss from the uninsured. This equation vught to assuage the outrage of insured
motorists who are liable for tull common law damages 0 the uninsured motorists but unabie as a
practical matter to recover any losses, economic or noneconomic, from such motorists. The reason
the proposal allows the uninsured to still recover economic losses is that it would seem to be
inequitable in the extreme to allow, say, a very atfluent motorist with huge assets t0 negligently
damage an Impecunious motorist or pedestrian and escape scot-free without paying any losses. -
Professor Stephen D. Sugarman of the Berkeley law taculty has written as follows:

This proposed restriction on recovery is analogous to the norm now applied to
auro accident vicums whose own negligence coniributes to their injuries. For



example, if there is a crash berween someone who runs a stop sign and a speeder and
the speeder is hurt, then his fault [in Virginia bars the speeder's claim] .... Under
O'Connell's reform the motorist who is at fault for not carrying insurance would have
his legal award cut down — by losing the pain and suffering damages he might
otherwise have obtained.

Another appeal of this proposed scheme is that it is self-executing. There is no need for
cumbersome means of identifying motorists who are or become uninsured; no need for diverting vita
police and judicial efforts to the mundane - and often futile task — ot enforcing penalties for being
uninsured. (Our experience with Prohibition should have taught us the dangers of unenforceable
laws.) Rather, when an uninsured motorist is in an accident and makes a tort claim, the defending
insurer has an incentive o establish routinety and inexpensively the claimant's uninsured status at that
time — and to assess the penalty of refusing to honor any ciaim for noneconomic damages.

All of the above discussion pertains only to liability for personal injury. As to liability for
property damage, the law could retain compuisory property damage liability insurance. Second, as
an alternarve, a mortorist not carrying property damage liability insurance could not ciaim property
damage against third persons.
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Choosmv an Alternative to Tort

Zscalating auro insurance premiums have bean a
major Tublic poiicy issue it the s@ee level for the last
three decades. No-fuit ‘31.{!13 insurance, spawned n the
1970s, was ane respaonse, cifermg cost savings o
motoriss and speedier campensation o Juto acsdent
vic=ms. Sut because it tequired ciaimants o give 10
CgRs (0 saek compensaden dhirough the cours uniess
thetr losses axceeded a specSed tresnoid. nany s@tes
found it an unapreziing iitermadve.

Ciotcz 3urto insurance was grocesed ‘o address this
conce=. Under 3 chioice aum nsurance sysem, irivers
may coosa aither 3 Taditonal auro nsurance pian (tors)
Qr 2 no-auit pian. Those wilo Ciocse tort rein Taditon-
ai tort Dighrs and Haoiiides. Those who cioose no-taudt
neither tecover, nor are labie m others for, acneczmormc
losses (typicaily, sain and s&mg) for less-serigus
injures incurred in aum acsdents.

Giving motorists a choice of coverage has sgong
appeai. 3ut how does he croice ziternarve arfec: tie
premiums morersts tay? i a series of anaiyses, Stephen
Carroil and Allan Abrahamse ssamated how a Croice
Juto nsyrance pian wouid afec: Nsurance SreTuLImS M

each state. Their basic inding: Overail. choic2 auta
insurance couid reduce the price tag for auto insurance dy
about 30 percent.

APPROACH

To undersiand the cost effecss of choice auto msur-
ance, the researchess esgmated how a pian that offess a
Shoice berween tort and no-‘auit wouid afect the costs of
auro insuranca m each state har naw eiies an the
Tadifionai tort system. The pian they anaiyzed is
apsoiuze to-auit, the most extreme version of choice:
Morersts may never sue, ar 2e sued. ‘or noneconomic
loss. Thus. hese sstimates suggest the uoger dound cn
the savings thar can be accomplished m each tort s@te via
the coice spproach

The researchers also estmared *he cost effecs of a
chatce pian in each state that aiready has some form of
no-fauit aum insurance. These asdmates suggest the
upper bound on the savings $iat can te accompiished
current no-{auit swates by extending the no-fauit conczpt
‘o its limie
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AESULTS FOR EACH STATE

[r the tart states, he costs of compensating accident vic-
ims on benaif of drivers who aiec: no-fault wouid be at
‘east 30 percent less than thev wouid have been if those
irtvers had been insured under the Taditional tort systeat
These savings include both the comgensaton paid to acc-
dene victims and the transaczons costs incurred in provid-
ng that comecensation.

If these savings are passed on ‘o consumers, drivers in
wort saares who selecr choice could buy personal injury cov-
2zages {or aoout 60 percant less than they pay ‘or those
Toverages under the tort system.’ Secause coverages for
sersonal inury and property damage each account for
mugniy half of total auto nsurance compensaton costs,
s 30 percent reducton transiates roughly into a 30 per-
=2nt ~educion in a driver’s otai auto insurance premium.
?remiums are unchanged for motzists who clocse to '
“=main in the Tadidonal ‘orr systecw

in most. zo-rault states, a coice vian wouid have a simi-
Ar erfect on the costs of comrensating accdent vicsms
ind, :gain assuming *har nsurer savings are yassed on o
zonsumers, would result in simiiariy lower nsurance ore-
Zuns. And inmest so-audt staes, drivers who preferted
‘0 rezun their urrent nto-(auit 7ian waouid pay no more for
zesscnal mjury covesage than under the carrent system.

The savings an individual drver wiil reaiize from a
choice system do not depend on the proportion of un-
insured drivers in a state’s current system, the proportion
of previcusly nsured wio switch torabsolute no-fault. or
the proportion of the previcusly uninsured who switch to
absofute no-fault. The effecss of the plan on the total costs
of auto insurance o decend on how many drivers choose
to switchio the absoiute'no-Gult option. '

Nationwide, the reductons in personal injury premi-
ums resuiting rom coice could be enormous. For exam-.
pie, if every currently insured driver in the country wers to
choose absclute no-fault. to@i auto insurance premiums in
1993—the last year for which data are available—would
have been 526 biilion lower. The tabie shows the relative
savings for MOtorists in 2ach state.

In addifion to the savings in premiums, choice has
another important cost edfect. Because the no-fauit premi-
um is much Jower *han e premium for mandatory cover-
age under 1 tort VSt some motorists who chose to drive
without nsurance under ‘ort will choose no-fault. These
uninsured drivers wio swifch to no-‘auit couid contribute
51 billion to $4 biilion to the compensation system nation-
wide.



Automobile Insurance Savings in Eack State Under Choice!

" % Premium Savings for All

Motorists (assumes S8% of
insured motorists choose

“ Premium Savings for Low-
Income Motorists (assumes 50% of
insured motorists choose absolute

Total savings, 5 mllions
{assumes all insured motorists

Hate absolute no-fauit) no-fault) choose absoiute no-fauit)
Alabama 19 38 176
Alasice - 17 23 24
Arizona 37 33 533
Arkansas 28 7 195
California 35 53 3622
Colorado -7 ... . ‘3 47 . 462
Connecticut 41 57 578

New Jersey~ 2= 7"

New Mexico

113

S 7
‘E.; . 49
3 43 )
K> ¥ 4
Rhode Island ) 28 41 103
‘South Carolina’ TN 3T - v s TULEL T ITims,
South Dakoa o i 9 61 —_—
Ternessee h - R : T T TTTT Ty T
Texas 36 4 1688
Utah 'l 46 145
Yervons 1 38 Ei ]
Virginia 34 50 612 §i
Wasaington 37 33 azl
West Virginia k7 g 58 pasd
Wisconsin £} 33 3
Wyoming 24 % k)
All states 3t 49 26100

!The choice plan examined here is described in J. O"Connell, S. J. Carroil. M. Horowitz, and A. Abrahamse, "Consumer
Chouce in the Auto Insurance Market,” Marviand Luw Review, Voi. 52, 1993, Reprinted as RAND RP-154. 1994.
*Insurance system changed since January 1, 1988,
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ArpENDIX B: MobpEL LEGISLATION FOR CREATION OF A CONSUMER

CHoIicz IN MOTOR VEHICLE INSURANCE AcCT*

AN AcT reladng to insurance; creating a system of motor vehicle insur-
ance that offers a choice of methods of protection against losses from
personal injury arising out of the maintenance or use of motor vehi-
cles; abolishing tort liability in certain cases; and providing other mat-
ters properly relanng thereto:

ConsuMER CHOICE IN MOTOR VEHICLE INSURANCE ACT

Secdon 1.
Sectdon 2.
Secdon 3.
Secdon 4.
Section 3.
Secdon 6.

Secdon 7.
Secton 8.

Sectdon 9

Sectdon 10.
Secdon 11.
Secdon 12.
Secton 13.
Section 14.
Secton 15.
Secdon 16.

Secton 17.
Secton 18.
Secton 19.
Secdon 20.
Secton 21.
Secdon 22,

Secdon 23.
Secdon 24.

Tide. ... e 322
Statement of Purpose.........c.oiiiiiiiiiiinan. 322
Definitons .........oooiiiiiiiiiiiiiininennennn... 326
Insurance Requirements......................... 333

335

Required Limits of Liability Coverage.............
Election of Personal Injury Protection Opdon or

Tort Maintenance Coverage Opton .............. 335
Applicadon of Coverage .......................... 335
Geographic Application of Personal Injury

Protection Policies..............oooiiiiiiiaat. 336
Persons Not Entided to Personal Protection ...... 337
Payment of Personal Injury Protection Benefits... 338
Muitiple Coverages ............ e 338
Priority of Benefits ........ ... .. i, .. 338
Coordinadon of Benefits ...................oul.e. 339
Tort Rights and Legal Liability Under this Act.... 340
Insurer’s Right of Subrogaton.................... 341
Personal Injury Protecton Benefits and Causes of
Acdon forInjury ...l 342
Personal Injury Protection Benefits Payable
Periodically.........cooooii it 343
Assignment or Garnishment of Personal Injury
Protecdon Benefits ............. ... ... 344
No Penalty for Claims for Personal Injury

Protecton Benefits .......... ... . ...l 344
Limitadon of ACHONS .......cvviiiiiiiiinnnnenn.. 344
Mental and Physical Examinadons................ 345
Verificadon of Entitlement to Benefits............ 345
Assigned Claims Plan................. ... ... ... 346
Fraudulent Claims...............cooeiiiiiinan... 347

* This Model Legisladon is authored by Jeffrey O'Conneil alone. It does not
necessarily reflect the views of the co-authors of the Article’s main text and Appendix A
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Section 25. Non-Discriminaton in Fees for Medical Services.. 347

Sectdon 26. Managed Care................ ... ..ol 347
Secdon 27. Safery Equipment ................c il 348
Secgon 28. Regulations............... ..o, 348
Secdon 29. Limitation of Liability for Advising on Opdons ... 349
Secdon 30. Cost of Living Adjustment ........................ 349
Section 31. Arbimatdon ....... .. ...l 349
Secdon 32. OQurof-State Vehicles ... ... ... ... . ... .. ... 349
Secdon 33. Terms, Condidons and Exclusions................ 350
Secdon 34. Applicable Provisions to Tort Maintenance

Coverage .......cooiiiiiiiiii e 350
Secdon 35. Severability and Consatutonality ................. 350
Secuon 36. Declaratory Judgment ..................... ... ... 351
Secton 37. Efecdve Date ... 351

THE PEopLE OF THE STATE OF [NAME], REPRESENTED IN THEIR
LzGISLATURE, Do ENnAcT as FoLLows:

Section 1. Titre. This Act may be cited as the Consumer
Choice in Motor Vehicle Insurance Act!

SECTION 2. STATEMENT OF PURPOSE.

a. Conwoiling Provisions. To the extent the provisions of section
2 differ from the provisions of secoon 3 and thereafter, the provisions
of the subsequent sections control.

b. Existing Law. Under exisung law, the ability of a person to
recover losses incurred as 2 result of a motor vehicle accident is lim-
ited by factors over which the accident victim has no conwol. The
recovery is dependent on, among other things, the conduct of the
other driver, the amount of liabiiity insurance (if any) carried by the
other driver, and the financial resources (if any) of the other driver.
Under the current system, two individuals who have received idenucal
injuries may recover markedly different amounts. Therefore, many

1. These foomates are adapted from jetfrey O’Connell, A Model 3ill Allowtng Choice
Berwern Auto fnsurance Payable With and Without Regard to Faudt, 51 Onto St. L.]. 947 (1990).
Thar artcie set forth a bill based on the first variauon of a choice plan discussed mfra note
2 1o Appendix B. As a result of the change to the second approach in O'Connell supra, the
terminoiogy of the footnotes has been changed where appropriate. Furthermore, in order
to limit the length of this Appendix, some identifying foomotes either cross refer to
O’Conneil supra, or have not been repraduced here. Any reader desiring o have the
benefit of those eliminated foomotes can, with reiauve ease, gack them by the secuon
letters in the Table of Contents in O"Counnell supra, bearing identcal, or at least similar,
section ttes in the draft bill presented herein.
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individuals, particnlarly the large number of motorists invoived in
one-car accidents, receive no compensaton for their losses at all.

¢. The Right to Choose. This bill gives motorists (1) the right to
choose the kinds of personal injury protecdon which will be available
to themselves and their family members in case of an automobile acci-
dent, and (2) the right to choose the amount of financial protection
they deem appropriate and affordable for themselves and their fami-
lies. Instead of being forced to buy traditional tort liability insurance
to protect strangers, motorists will have the opportunity to buy a new
Personal Injury Protection coverage to protect themselves and their
family members in the event of a motor vehicle accident. As an alter-
natve, they will have the right to elect tradittonal Tort Liability Insur-
ance which will include an inverse liability coverage (enttled “Tort
Maintenance Coverage”) to provide protection in the event of injury
caused by someone who has elected the Personal Injury Protection

Opton.?

2. A pivowal requirement of any law allowing motorists t0 choose between coverages
payable with and without regard o fault is the proper allocadon of benefits from the sur-
render of tort rights.

To iilustrate the problem, consider the impact of the possible combinadons of insur-
ance coverages in a wo-car coilision. (1)} both vehicles could be covered by insurance
payable without regard to fauit (2) both vehicles could be cavered by insurance payable
with regard to fauit: or (3) one vehicle could be covered by insurance payabie without
regard to fault and the other by insurance payable with regard to fault.

Resolving claims and mansterring accident losses is easy for the first two coverage com-
binadons. If wo motorists with insurance payable withour regard to fault collide, they
would recaver under their respective Personal Injury Protection policies without bringing a
common iaw claim based on fault against each other. The term “Personal Injury Protec-
ton” is used in preference to “no-fault” throughout this bill because the lawter term has
come to connote, based on statutes passed under that rubric, laws that include both bene-
fis paid without reference to fauit and the preservaron of full tort rights at least above a
defined threshold. For a discussion of the (sometimes confusing) terminoiogy applicable
to varicus forms of automobile insurance reform whereby benefits are payable without
reference to fauit. see U.S. Der'T OF TRANSP., COMPENSATING AUTO ACCIDENT VICTIMS: A
ForLow-Up REPORT ON NO-FAULT AUTO INSURANCE EXPERIENCES 15-18, 21-22 (1985) (here-
inafter DOT Rerort}; see aiso Jetfrey O'Connell & Robert H. Joost, Giving Motorists ¢ Choice
Between Fault and Nofault Insurance, 72 Va. L. Rev. 61, 63-64 (1986). If two motorists in-
sured under wadidonal insurance payable with regard 1o fault collide. they could claim
against each other based on fault as they do under common law rules. Bur resoiving cfaims
and transterring losses is problematic for the third combinadon, a coilision between mo-
torists insured with and without regard to fauit. The mororist insured without regard to
fault would recover under his or her Personal Injury Protection policy, but the traditonai
insured who was not at fault in causing the accident couid not recover unless he or she was
permitted t0 sue the other motorist based on fault. But requiring the motorist insured
without regard to fault to insure based on fault for a claim by a fauit-insured while surren-
dering his or her own right o claim based on fault would obviously be unfairly prejudi-
cial—and expensive—for the motorist insured without regard to fauit.

One soludon would never mke away tort rights in an accident involving those insuring
both with and without regard 1o fauit Under this system, those who choose Personal In-
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d. Tort Liability Insurance versus Personal Injury Protection
coverage.

(1) Motorists who choose the Tort Liability Insurance and who
are involved in an accident with another motorist will retin the tort
liability system, except that, based on fault, (a) they can be sued by
those who choose personal injury protection but only for damages in
excess of the limits of the Personal Injury Protection policy and (b)
they cannot claim against those who choose Personal Injury Protec-
don coverage except for uncompensated economic loss in excess of
the limits of their own first party Tort Maintenance Coverage.

Jjury Protection insurance must buy tort liability coverage for claims against them by those
insured based on fauit However, because insurance without regard to fault can be ex-
pected 0 cost substantally less than tort liability coverage, exposure to torz liabiiity for
personal injury protecdon insureds wiil not be ail that greac.

The disadvantage of this approach is that insurers cannot be sure in advance of the
percentages of drivers who will insure for waditioral tort liability and those who will insure
without regard to fauit. As a resuit, reductons in premiums could conceivably be signifi-
candy less than wouid occur under a device in which insurers could confidendy know that
no motorist insured regardless of fauit will be exposed w normal liability in tort to those
electing twradidonal tort liability insurance.

The facter assurance can be gained by the device proposed herein for a regime al-
lowing choice between insurance regarding and regardless of fault Under a scheme of
“inverse liabilicy” (termed “Tort Maintenance Coverage”), in a collision berween a motorist
covered by wadidonal tort liability and another insured regardless of fault, no normal tort
claims between the moterists would be allowed, but the driver with raditonal torz liability
insurance coverage would be allowed ta sue his or her own company for full tort damages
as if his or her company covered the driver insured regardless of fault. Such a regime
mirrors “uninsured motorist” coverage, exmnt today, which allows vicims w daim dam-
ages against their own companies if the motorist with whom they collide is uninsured.
Under the proposed regime the costs of “uninsured motorist® coverage would increase.
but that increase would be offset by fewer claims against the wraditional insured’s tort liabil-
ity coverage because all those insured regardless of fauit would be impeded in liability
claims.

A third method of dealing with the rezilocaton problem has been emploved in N.J.
STAT. ANN. 8§ 39:6A-21 to -22 (West 1990). It enaails a “risk exchange” to reallocate the
money saved by the motorist insured under xadidonal tort liability back to the motorist
insured regardless of fault. Thus, under a risk exchange, as under “inverse liability,” those
insuring regardless of fault need not carry bability insurance to cover full common law
liabiiity for those insured under traditonal tort liability. But the administrabtlity of such a
risk exchange device is subject io dispute among insurers. O’Connell, supra note | w
Appendix B, at 849-50 & n.8.

The fourth and worst possible soiution to the reallocation probiem was adooted in
Pennsyivania’s basardized choice biil, which simply ignored the need for reallocation. Act
of Feb. 7, 1990, 3§ 8, 17, 1990 Pa. Laws 11 (adding 75 Pa. Cowns. STaT. Ann. § 1505(a) (1)
and amending § 1791.1(b) (Supp. 1994-95)). “As a result. the cost savings of surrendering
tort righs do not accrue to the motorist surrendering the same. Instead. they accrue to
the person wio was at fault in injuring him or her. That is, surrender of tort rights simply
reduces the chances of recovering in tort against the person at fault, which saves money tor
the latter’s insurer dbut not for the insurer of the motarist surrendering his or her tort
rights.” O’'Conneil. supra note 1 10 Appendix B, at 951.
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(2) Motorists who choose Personal Injury Protecton coverage es-
tablished by this Act and who are involved in an accident with a mo-
torist who has chosen tradidonal Tort Liability Insurance will be
prompdy compensated for their own losses, without regard to fault,
and can also claim against the other motorist based on fault for un-
compensated economic loss in excess of the limits of the Personal In-
jury Protection policy.

(3) Two motorists who each choose Personal Injury Protecton
coverage and who are involved in an accident with each other will be
prompdy compensated under their own policies for their own losses
without regard to fault. In this situadon, the two motorists who have
chosen the Personal Injury Protection coverage lose the right to claim
and sue for “pain and suffering” and other noneconomic loss, but if
either suffers economic loss in excess of his/her policy’s benefit levels,
that person retains the right to claim and sue for unreimbursed eco-
nomic loss based on fault.

(4) When mwo motorists who each choose Tort Liability Insur-
ance are involved in an accident with each other, their rights against
each other are unaffected by this Act

(3) If a motorist who has chosen Tort Liability Insurance is in-
volved in an accident with an uninsured motorist, the policyholder
will be compensated for losses under the uninsured motorist provi-
sions of his/her own policy based on fauit and has the right to sue for
damages. The uninsured motorist forfeits the right to claim for
noneconomic loss against the motorist who has chosen Tort Liability
Insurance unless the tort liability insured was driving under the influ-
ence of alcohol or illegal drugs or was guilty of intentonal
misconduct.

(6) If a motorist who has chosen the Personal Injury Protection
policy is invoived in an accident with an uninsured motorist, the poli-
cyholder will be promptdy compensated for losses without regard to
fauit under his/her Personal Injury Protection policy, and has the
right to claim and sue the uninsured motorist for damages based on
fault. The uninsured motorist forfeits the rnight to claim for
noneconomic loss against the motorist who has chosen the Personal
Injurv Protection policy except when the Personal Injury Protecton
Insured was driving under the influence of alcohol or illegal drugs or
was guilty of intendonal misconduct.

e. Property Damage. A motorist who purchased a Personal In-
jury Protection policy will thereby procure [$10,000] of property dam-
age liability insurance as part of his/her mandartory coverage. In
order to keep the cost of property damage liability insurance as low as
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possibie, persons who have chosen Personal Injury Protection policies
have no cause of acuon for damage to a motor vehicle to the extent
such vehicle is insured against collision damage in accidents invoiving
other Personal Injury Protection Insureds.?

SecTioN 3. DEFINITIONS. As used in this Act, unless the context
requires otherwise, the following terms have the meaning ascribed to
them in this secton:

a. *Accidental bodily injury” means bodily injury, sickness or dis-
ease, including death resulting therefrom, arising out of the operaton
or use of a motor vehicle, or while occupying such vehicle, which is
accidental as to the person injured.*

5. *Added Personal Injury Protecdon” means coverage for addi-
tonal Personal Injury Protecion. Added Personal Injury Protecton
coverage includes benefiss with an aggregate limit of [$100,000] per
person (inciuding [$30,000] of Basic Personal Injury Protection bene-
fits), to consist of medical expenses, up to ($1,000] per week of loss of
income from work, up w [$300] per week of replacement services
loss, and if death is proximately and directly caused by a motor vehicie
and occurs within one year of the date of the accident, a death benefit

3. Note thar under this biil, motorists electing Personal Injury Protecdon insurance
are not required to carry tort liability insurance for personal injury. Thus. a poorer person
with no or few assets to protect can buy only Personal Injury Protection insurance protect-
ing himseif and his family for their medical bills and wage loss. This does not overly disad-
vaniage those injured by the poor since the poor are so likely to be either un- or under-
insured anyway. See supra main (ext accompanying note 43,

Note also that because insured motorists remain liable for uncompensated economic
losses in excess of their own first party insurance or other coverages applicable to injury,
poorer persons buying only the minimum amounts of insurance will more often be able 0
claim for higher losses against insureds who have purchased higher amounts of coverage
than vice versa. This can arguably be jusdfied by consideradons of income redistributon.
Cf. Jeffrey O'Connell, A Proposal to Aboiish Defendants’ Payment for Pain and Suffering in Retumn
Jor Payment of Claimants’ Attorneys’ Fees, 1981 U. I L. Rev. 333, 356-38. But even without
reference to the biil being discussed here, under waditonal tort liability insurance. the
poor—artving either no or low liabiliry insurance—can similarly draw more from the pool
of liability insurance than they pay into it. (Though in fact, they may noc do so. The poor
are often rejuctant o invoke the tort process; in addition, the poor suffer no or less wage
loss and lower medical bills compared to those more affluent. See suprg main text accom-
panying note 53.) The proposed plan preserves 2t least this theoreacal advantage for the
poor. But it aiso advantages the more affluent (1) by guaranteeing that those who buy
Personai Injury Protection insurance will be covered up to whatever high limits they buy
irrespective of fauit, and (2) by limitng their tort exposure (including to uninsureds) 0
uncompensated economic loss pavable periodically. This means that the temptaton of
those claiming against Personai Injury Protection insureds to pad claims will not be nearly
so great as under tort liability. See supra note 7 to main text

4. The last phrase in subsection Ja incorporates a common concept in insurance such
that a vicum of an intentonal act (which is not accidental as to the intendonai acror) is
nonetheless accidena! as w the vicam ot the acror’s intentional act.
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of [$25,000] payable to the dependents, if any, or, if none, to the heirs
or estate of the decedent Nothing contained in this section prevents
a Personal Injury Protecdon Insurer from aiso making available other
addinonal compensaton benefits in coverages and amounts other
than those prescribed in this section. No applicant or insured may be
required to purchase a lesser amount than those prescribed in this
subsection.

c. “Basic Personal Injury Protecuon” means coverage, for Per-
sonal Injury Protecton which provides benefits for loss resulting from
accidental bodily injury. Basic Personal Injury Protection benefits
consist of the following elements with an aggregate limit of [$15,000]
per person:

(1) Medical expenses, subject to a deductble of [$250] applica-
ble only to the named insured and to resident reladves of the named
insured;

(2) Loss of income from work, not to exceed [$200] per week;

(3) Replacement services loss, not to exceed [$100] per week;

and

(4) A death benefit of [$10,000], payabie to the dependents, if
any or, if none, to the heirs or estate of the decedent, if the death of
an injured person is directly and proximately caused by an accidental
bodily injury and occurs within one year of the date of such injury.

d. *Cause of acton for injury” means a claim for accidental bod-
ily injury for economic or noneconomic loss, or both, caused by the
negligent conduct or intentonal misconduct of another person
(whether directly or vicariously), and inciudes a claim by any person
other than a person suffering accidental bodily injury based on such
injury, including, but not limited to, loss of consordum, companion-
ship, or any other derivatve claim.

e. “Collateral sources” means all benefits one recetves or is ent-
ted to receive as reimbursement of loss because of an injury from
sources other than Personal Injury Protecton benefits. In such calcu-
ladon, no subtraction is made for amounts one receives or is entitled
to receive:

(1) in discharge of familial obligatdons or support;

(2) by reason of another’s death, except that there is subtracted
from loss in calculadng net loss those amounts received from social
security or workers’ compensation; or
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(3) as grawuides. In no event is any payment made by an em-
plover to his empiovee or an employee’s survivors to be regarded as a
gratiry.”

f. “Commissioner” means the Commissioner of Insurance.®

g- “Coverage” means a policy or plan for insurance benefits.

h. “Dependent” means all persons related to another person by
blood, marriage, adoption or otherwise who reside in the same house-
hold as such person at the ume of the accidental bodily injury, and
receive financiai or services support from him or her.

i. “Dnving under the influence of aicohol or illegai drugs” refers
to such conduct when it causes or substantially conuibutes to the
harm claimed for. A driver is deemed to be driving under the influ-
ence of alcohol for the purposes of this Act only if a test of blood,
breath or urine as called for under the laws of this State shows an
illegal blood or breath alcohol content as defined by State law,” or if a
driver refuses to undergo such tests as called for under the laws of this
State.’

J- “Economic loss” means medical expenses, loss of income from
work, and repiacement services loss incurred by or on behaif of an
injured person as the result of an accidental bodily injury to such in-
jured person.®

k. “Fault” is encompassed by the definidon of “Tort liability.”

1. “Injured person” means a person who sustains accidental bod-
ily injury when eligible for benefits under a policy providing Personal
Injury Protection or under the assigned claims plan under secton 23.
The term also includes where appropriate the personal representatve
of an estate.

m. “Intendonal misconduct” means conduct whereby harm is in-
tengonally caused or attempted to be caused by one who acts or fails
to act for the purpose of causing harm or with knowledge that harm is

5. Under subsecion 3e. as o payment of both Personal Injury Protecrion benerits and
uncompensated economic lass, they are payable as excess (not primary) to other coverages
such as the vicim'’s own health and disability insurance. To define these terms, primary
insurance covers from the first dollar (often after a deductible) as distinguished from ex-
cess coverage which pavs only after primary coverage has been exhausted.

Subsection 3e is adapted from RoserT Kerron & JeFrrEy O'CoONNELL, Basic PROTEC
TION FOR THE TraFFIC VicTov § 1.10, at 306 (1965).

3. O’Connell, sutra note 1 10 Appendix B, at 959 & n.39.

7. [d. at 959 & n.:0.

8. [d at nn. 41, 42

9. The term “=conomic loss” (definition j) means pecuniary loss and monemry ex-
penses incurred by or on behaif of an injured person. The categories of economic loss are
medical expenses (definidon o), replacement services loss (definiton z), and loss of in-
come from work (definidon n).
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substandally certain to follow when such conduct caused or substan-
tally contributed to the harm claimed for. A person does not inten-
tonally cause or attempt to cause harm (i) merely because his act or
failure to act is intendonal or done with the realizaton that it creates
a grave risk of causing harm or (ii) if the act or omission causing bod-
ily harm is for the purpose of averting bodily harm to oneself or an-
other person.'®

n. “Loss of income from work” means [80%] of loss of income an
injured person would have earned through work during the period of
disability, reduced by any income from substitute work acruaily per-
formed by the injured person, or by any income the injured person
would have earned in available appropriate subsdrute work which
such person was capable of performing but unreasonably failed to un-
dertake.'! Loss of income from work does not include any loss after
the death of an injured person and payment for the period of disabil-
ity is not to exceed wo years from the date of the accident

0. “Medical expenses” means reasonable expenses incurred by
an injured person for necessary medical, surgical, X-ray, dental. ambu-
lance, hospital, medical rehabilitadon, and professional nursing serv-
ices and includes expenses for eyeglasses, hearing aids, and prosthetic
devices. The words “incurred by” include medical expenses incurred
on behalf of an injured person by a parent or guardian if the injured
person is a minor or incompetent, or by a surviving spouse if the in-
jured person be deceased. Personal Injury Protection Insurers are au-
thorized to review medical expenses prior to, during, and after the
course of treamment of an injured person, to assure that they are both
reasonable and necessary. Under Basic Personal Injury Protecton
and under Added Personal Injury Protecton, medical expenses are
payable for services provided to the injured person within wo vears of
the date of accidental bodily injury. “Medical expenses” does not

include:

10. O’Conneil, supra note | o Appendix B, at 960 & n.46.

11. In subsecdon 3n,

the definition contains an expiicit reference to the doctrine of avoidabie conse-
quences—work loss is computed by subtracung not only income from work which
the injured person undertook in lieu of that which his injury prevented him from
pertorming but also income which he might have eamed in available appropriate
substitute work. As under the common law doctrine of avoidable conseguences,
the issue is whether claimed work loss is justly auributable to the injury. Subuac-
tion of potenual income from alternate work which the injured person declines is
proper only where, under all the circumstances, the alternate work is “appropri-
ate” and the injured person’s refusal 0 undertake the work is “unreasonable.”

Unir. MOTOR VEHIGLE ACCIDENT REPARATIONS AcT § 1(a)(5) (ii) cme, 14 U.LLA. 46 (1972)

[hereinafter UMVARA].

A-23
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(1) that pordon of the charge for a room in any hospital, clinic,
convalescent or nursing home, extended care facility or any similar
faclirty in excess of the reasonable and customary charge for semi-pri-
vate accommodanons uniess medicailv required; or

(2) treaument, services, products or procedures that are experi-
menml in nature, for research or not primarily designed to serve a
medical purpose, or not commonly and customarily recognized
throughout the medical profession and within the United States as
appropriate for weatment of accidental bodily injury.

p. “Medical rehabilitaion” means rehabilitation services reason-
ably necessary and designed to reduce the disability and dependence
of an injured person and to restore such person, to the extent reason-
ablv possible, to his or her pre-accident level of physical functioning.

g. “Motor vehicle” means:

{1) a vehicle of a kind required to be registered under the laws of
this Scate relating to motor vehicles, or

(2) a vehicle with four or more load bearing wheels, including a
trailer,'* designed for operadon upon a public roadway by other than
muscular power, except a vehicle used exclusively upon stadonary
rails or tracks. “Public roadway” means a way open to the use of the
pubiic for purposes of automobile wavel.'®

r. “Noneconomic loss” means any loss other than ¢conomic loss
and includes, but is not necessarily limited to, pain, suffering, incon-
venience, mental anguish, and all other noneconomic damage
whether otherwise recoverable under the law of this State or not.
Noneconomic loss does not include economic loss caused by pain and
suffering or by physical impairment.**

s. “Occupying” means to be in or upon a motor vehicle or en-
gaged in the immediate act of entering into or alighang from the mo-
tor vedaicle.

12. Under subsecton 3q(2), those on a motorcvcie are not insured under Personal
Infury Protecion. The memendous exposure of 3 motorcyclist 10 personai injury would
mean that switching ro first-party coverage whereby the motorcyciist insured himself for his
injuries, whether based on fault or not, would cause an exponendai rise in motorcyclists’
personal injury premiums. The solution adopted under this biil is simpiy to exempt motor-
cvclists rom the choice system, such that mortorcyciists can sue and be sued in tort arter
coilision with those insured for Personai Injury Protecton benefits as well as with those
insured under Tort Liability Insurance.

13. Under subsection 3q(2), the definition of 1 “>ublic roadway” excludes trails open
to the puelic but designed solely for off-road vehicles. UMVARA, supra note 11 1o Appen-
dix 3, § 1(7)(ii), commenary at 273-74,

14 O'Conneil, supra note | w Appendix 3, at 962 & n.52.
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t. “Operatdon or use” means operation or use of a motor vehicle
as a motor vehicle. Operation or use does not include manufacturing,
sale or maintenance of a motor vehicle, including Tepairing, servicing,
washing, loading or unloading, unless the conduct occurs while occu-
pying it."®

u. “Owner” means the person or persons in whose name the mo-
tor vehicle has been registered. If no regiswradon is in effect at the
ume of an accident involving the motor vehicle, “owner” means the
person or persons holding legal tde thereto, or in the event the mo-
tor vehicle is the subject of a security agreement or lease with option
to purchase with the debtor or lessee having the right of possession,
“owner” means the debtor or lessee. Owner does not include the
United States of America or any agency thereof except with respect to
motor vehicles for which it has elected to provide insurance.

v. “Person” includes an organization, public or private.

w. “Personal Injury Protection” means coverage providing Basic
(and, if purchased, Added) benetfits, regardless of fault, for loss result-
ing from accidental bodily injury.

X. “Personal Injury Protecdon Insured” means, the first person
identfied by name as an insured under a policy providing Personal
Injury Protecton benefits, the spouse of such person if a resident of
household, and any other resident relative of the same household,
and, with respect to accidents within this State, any person who sus-
tains accidental bodily injury while occupying or through being sauck

15. As to subsectdon 3t

While “use” has a broader meaning than operadng or driving a vehicle, the re-
quirement that use of the motor vehicle be “as a motor vehicle” qualifies the term
50 that both the tort exemption and the availabiiity of . . . benefits [without refer-
ence to fault] are more nearly limited to actvides whose costs should be allocated
to motoring as part of an automobile insurance package. For example, it has no
applicagon to an injury which occurs when a person siips and fails inside a wavel
Taier which has been parked at a camp site.

UMVARA, supra note 11 to Appendix B, §71(a)(6) ant., 14 ULA. 47.

Also in subsecton 3t

The indefiniteness of the defined term (“as a vehicle™] has produced litigadon in
cases arising under automobile lability policies. In some cases, in part because of
a tendency to construe an ambiguous term against the interests of the companies
drafting the policy, and, in part to assure a solvent source of payment to a person
injured by an admiued wrongdoer, it is arguable that courts have included acci-
dents too far removed from the general activity of motoring and that a narrower
construction of the term wouid be more consistent with the policy of this Act
Other than specifying that injury arise out of maintenance or use “as a vehicle,” it
has not been possible 1o define the general concept more specificaily, so border-
line cases are ieft to the courts, as they have been under current automobile in-
surance policies.

d §1(a)(6) cme, 14 ULA 47

A-25
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by a motor vehicle insured for Personal Injury Protecton, unless such
person is insured pursuant to the Tort Liability Insurance option pro-
vided under secton +4 or is an uninsured motorist.'®

y. “Personal Injury Protection Insurer” means an insurer or quali-
fied seif-insurer providing Personal Injury Protecdon benefits.

z. “Replacement services loss” means expenses reasonably in-
curred in obtaining ordinary and necessary services from others, not
members of the injured person’s household, in lieu of the services the
injured person would have performed for the benefit of the house-
hold. Replacement services loss are not due if the injured person is
entitled to receive Personal Injury Protection benefits for loss of in-
come from work for the same time period. Replacement services loss
does not include any loss after the death of an injured person, and
payment for the period of disability under Basic Personai Injury Pro-
tecton is not to exceed two years from the date of accidental bodily
injury.

aa. “Resident reladve” means a person related 0 the owner of a
motor vehicle by blood, marriage, adopdon, or otherwise, and resid-
ing in the same household. A person resides in the same household if
he or she usually makes his or her home in the same family unit, even
though temporarily living elsewhere.

bb. “Tort liability” means the legal obligadon for payment of
damages caused by one adjudged to have commirtted a tort.

cc. “Tort Maintenance Coverage” means coverage under which a
person who has chosen Tort Liability Insurance coverage when in-
voived in an accident with a Personal Injury Protection insured, claims
for tort Lability against his/her own insurer to the extent of such
coverage.

dd. “Uncompensated economic loss” means that poruon of eco-
nomic loss arising out of an accidental bodily injury of an injured per-
son which exceeds the benefits provided by (i) Personal Injury
Protecdon coverage (except for loss on account of the application of a
deductbie under such a policy), or (ii) Tort Maintenance Coverage,
and (ili) collateral sources. Such loss is recoverable under the same
terms and limitadons as under Added Personal Injury Protecdon, but

16. The term “Personal Injury Protection Insured™ (definiton x) describes the peopie
who are “insureds” under a Personal Injury Protecuon policy, which allows them benefits
payable without regard to fault in case of a mortor vehicle accident The term means a
persen identified by name as an insured in a Personal Injury Protection policy and his or
her spouse who lives in the same househoid. The term also includes any other refative of 2
named insured who usually fives in the same household.
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shall not be subject to the aggregate limit of liability of such
coverage.'’

ee. “Uninsured motorist” means the owner, or a dependent
thereof, of a motor vehicle uninsured for either Basic Personal Injury
Protectuon or Tort Liability Insurance at the limits prescribed by this
State’s financial responsibility law, or higher while such person is op-
eraung, using or occupying the owned but uninsured motor vehicle.

SECTION 4. INSURANCE REQUIREMENTS.'® Every motor vehicle re-
quired to be registered in this State can be insured:

17. As to subsection 3dd, for the drcumstmnces under which a claim for uncompen-
sated economic loss is recovered, see suprg main text accompanying note 11, Added Per-
sonal Injury Protection can be purchased to provide payment for economic loss in excess
of Basic Personal Injury Protection. Basic Personal Injury Protecdon limits are designed to
equal the amounts required under the enacring state’s financial responsibility law for per-
sonal injury liability. These levels are generally in the range of $10-20,000. For a listing of
each smte’s financial responsibility requirement, see DOT Rerorr. supra note 2 to Appen-
dix B, at 51-64. Although compensaton for uncompensated economic loss is payable with-
out any limit, as a pracucal matter rareily will amounts be collectibie beyond liabilicy
insurance carried by the motorist against whom a claim is made.

18. This section, which is called “Insurance Requirements,” is the core of the bill. The
first sentence is key. The section also provides that the purchase of Basic Personal Injury
Protecdon “meets the requirement’s of this state’s mandatory motor vehicle insurance
law.” The section requires each insurance company to make available Added Personal
Injury Protecrion coverage and additionai coverages if it seils Basic Personal Injury Protec-
tion insurance in the state.

A bill closely modeied on Appendix B was inroduced in Hawaii in January 1995, as
H.B. 2986. A further wrinkle in the Hawaii version added by the author of Appendix B
wouid ailow motorists a third opton of going uninsured for either PIP or twit liability
coverage. H.B. 2286 read in part as follows:

§ 431-2. Insurance Requirements. (a) Every motor vehicle required to be regis-

tered in this State [may] be insured: .

(1) For basic personal injury protection and the property damage {iabilicy
mandated under motor vehicle financial responsibility laws; or

(2) For bodily injury and property damage liability as described in the motor
vehicle financial responsibility laws; or

(3} For none of the above. )

The point of including this provision was 1o recognize that even with the drastic reduc-
don in the cost of auro insurance achieved by this proposed “choice” reform. many among
the poor will sull be unable to afford it. Rather than continuing 0 force large numbers of
peopie into an illegal starus, it seems feasible to allow them to go legally uninsured. ‘pay-
ing’ for that status by voluntarily waiving (by virue of going uninsured) that portion of
their tort claims for pain and sudering. (This feature could aiso be enacted in states with-
out no-fault insurance or no-fauit withour a choice feature.) For more on this uninsured
motorist feature, see O’Connell’s forthcoming article Granting Unmsured Motonists a Legal
Status by Warver of Their Tort Claims for Economic Lass (Mar. 10, 1995) (unpublished manu-
script, on dle with author), Admittedly such a provision will be controversial.” [ndeed, it
will in all likelihood be dropped from H.B. 2286 in Hawaii. William Kresnak. /nsurgnce 8ill
Due 2 Reuwmitz in House: Rep. Menor [Chazrman of the House Consumer Protection Committee]
Doesn't Like the No-Cauerage Option, HONOLULU ADVERTISER, Feb, 19, 1995, ag A3.
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a. for Basic Personal Injury Protection and the property damage
liability mandated under this State’s financial responsibility law, or

b. for bodily injury and property damage liability as described in
this State’s financial responsibility law.

¢. An insurance policy written by a Personal Injury Protection
Insurer pursuant to this Act to provide Basic Personal Injury Protec-
gon is deemed to include all Basic Personal Injury Protection cover-
age required by this Act. Coverage under Basic Personal Injury
Protection meets the requirements of this State’s financial responsibil-
ity law even though such policy does not provide protection against
bodily injury liability claims arising out of accidents within this State.'?

d. A Personal Injury Protection Insurer shall make available, at
the opdon of a named insured, Added Personal Injury Protecdon on a
policy providing Basic Personal Injury Protecton. The exercise of the
option not to purchase Added Personal Injury Protecdon by a named
insured or an applicant shall be binding on all Personal Injury Protec-
ton insureds covered under the policy.

e. A Personal Injury Protecton insurer is authorized to write Per-
sonal Injury Protecdon without any deductble or subject to reason-
able deductbles pursuant to secton 28 of this Act

f. A Personal Injury Protection Insurer shall also make available a
pain and suffering coverage, pursuant to regulations issued under sec-
tion 28 of this Act, with a limit of {$50,000], payable if the injured
person sustains ar. accidental bodily injury resulting in death or dis-
memberment or significant and permanent loss of important bodily
function or significant and permanent scarring or disfigurement
Nothing contained herein shall preciude any insurer from offering
higher limits of pain and suffering coverage or providing broader
coverage.

g. In addiden to Added Personal Injury Protection coverages, a
Personal Injury Protection irsurer shall make available other insur-
ance coverages with the appioval of the Commissioner. Such cover-
ages shall include, but are not limited to, bodily injury liabilicy
insurance, collision coverage, and comprehensive physical damage
coverage.

h. An insurance policy written by a motor vehicle liability insurer
pursuant to this Act to provide coverage under the Tort Liability In-

19. As w0 subsection 4c, 2 Personal Injury Protection Insured is not required to carry
bodii* injury liability insurance. Peopie owning their own homes or other subswnual assets
wii want to buy residual liability insurance, but as the main text indicates it will be quite
inexpensive.

A-~28



1995] No-FAULT AUTO INSURANCE 335

surance opton shall include Tort Maintenance Coverage for acciden-
@l bodily injury of an insured under the Tort Liability Insurance
opuon, caused by the negligence, in whoie or in part, of a Personal
Injury Protection insured. Such insurance will pay such damages as
might have been recovered against a Personal Injury Protecton in-
sured but for the exempdon from tort liability provided by section 14
up to the liability limits of the Tort Maintenance Coverage.

Section 3. REQUIRED Limrrs ofF Lumsirry CovERsGE.Every
owner who chooses the Tort Liability Insurance Optdon must carry
liability insurance in an amount equal to the minimum liability limits
for accidental bodily injury and property damage as specified by this
State’s financial responsibility law. Insurers providing coverage for
such persons shall include Tort Maintenance Coverage required in
section 4 in all policies providing primary coverage for legal liability
for motor vehicles at limits equal to the bodily injury liability coverage
carried by the Tort Maintenance Coverage insured.

SEcTion 6. ELECTION OF PERSONAL INJURY ProTECTION OPTION
OR TorT MAINTENANCE Coverace OpTION.”™ Upon the earliest and
first renewal of any applicable motor vehicle liability insurance policy
on or after the effective date of this Act, or before the issuance of a
policy required by this Act, a choice must be made of either the Tort
Maintenance Coverage opton or the Personal Injury Protecdon op-
gon. In order to minimize conflict between the wo options, all motor
vehicle insurers are authorized to maintain underwritng rules which
encourage uniformiry within a household. A choice made pursuant to
this Act is binding with respect to any continuation, renewal, or rein-
statement of an applicable motor vehicle insurance policy, and contn-
ues with respect to any policy which extends, supersedes, or replaces
the policy unless the named insured subsequently makes a different

choice in wriung.

SECTION 7. APPLICATION OF COVERAGE.

a. If there is only one vehicle owned by the named insured or any
member of the household of the named insured, the choice made by
the named insured is applicable to his or her spouse and to any resi-

20. This secdon requires mororists to elect between the Personal Injury Protecdon sys-
temn and the tort system. [t establishes procedures for such elecrions and for establishing
their effective date. It also provides that 2 motor vehicle insurer may encourage that ail the
motor vehicle insurance policies within the same househoid be of the same type. Without
this provision an insurer might find it administratively burdensome to have different op-
tions made by individual family members.
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dent reladves of the household. That choice also applies to all per-
sons insured under the policy while occupying other motor vehicles or
if scruck by another motor vehicle.

b. If there is more than one motor vehicle in the household, and
the named insured chooses different optons for different vehicles,
the choice applicable to the vehicle in use governs not only the
named insured, but also all other persons insured under the policy
whose injury arises out of the use of that motor vehicle unless the
named insured has specifically idendfied family members who shall be
Personal Injury Protection insureds. If the named insured is injured
while occupving or through being storuck by another motor vehicle,
the Tort Maintenance Coverage opton shall be deemed applicable
and Personal Injury Protection benefits shall not be provided. If any
other person insured under two or more policies covering different
optons is injured while occupying or through being sauck by another
motor vehicle. and that insured has not been specifically identified by
the named insured as being a Personal Injury Protection insured at all
ames, the Tort Maintenance Coverage opdon shail be deemed appli-
cable and personal benefits shall not be provided.

c. [If there are wo or more vehicles in the household, each
owned by different persons, each such person shall have the right to
choose either the Personal Injury Protection opton or the Tort Main-
tenance Opdon coverage for himself or herself. That person’s choice
shall determine that person’s rights no matter which vehicie he or she
is occupying or which vehicle he or she might be souck by. The nghts
of all members of the household who are not mortor vehicie owners
shall be governed by the choice applicable to the motor vehicle which
they were occupyving at the dme of the injury, if that vehicle was
owned by a member of the household.

d. In the event of a bodily injury occurring prior to the effective
date of a required choice, if there are conflicting choices within the
household creating questons as o the applicability of the Personal
Injury Protecton opdon or the Tort Maintenance Coverage option,
or if there is a failure to make a choice as required by this Act, Tort
"Maintenance insurance will be applicable, and Personal Injury Protec-
gon benefits will not be payable.

SecTioN 8. GEOGRAPHIC APPLICATION OF PERSONAL INjURY Pro-
TECTION Poricies.™ A Personal Injury Protecdon Insurer shall pay

21. This secton provides that Personal [njury Protection benefits shall be paid w0 a
Personal [njury Protection Insured injured anywhere in the United Sates and Canada. A
Personal Injury Protection poiicy must conwin provisions that sadsfy the financial responsi-
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Personal Injury Protection benefits for accidental bodily injury of a
Personal Injury Protection Insured sustained within the United States
of America, its territories or possessions, or Canada. Any Personal In-
Jury Protection insurance policy issued to satisfy the financial responsi-
bility law of this State shall be conformed to sausfy the financial
responsibility law of any jurisdicion mendoned above in which the
insured motor vehicle is being operated with respect to an accident
occurring in that jurisdiction.

SecTiON 9. PERSONS NoT ENTITLED TO PERSONAL INJURY PROTEC
TION BENEFITS.® A Personal Injury Protection Insurer has no obliga-
ton to provide Personal Injury Protection benefits to or on behalf of
any injured person who:

a. was involved in a motor vehicle accident while committing a
felony or while voluntarily occupying a motor vehicle known by him
or her to be stolen;

b. was driving under the influence of alcohol or illegal drugs;

c. is injured while occupying a motor vehicle owned by, or fur-
nished or available for the regular use of the injured person, or the
injured person’s resident spouse or reladve, if such motor vehicle is
not described in the policy under which a claim is made, or is not a
newly acquired or replacement motor vehicle covered under the
terms of the policy;

d. was operatung or occupying a motor vehicle with three or
fewer load bearing wheels;

e. was guilty of intentional misconduct.® (If a person dies as a
result of intentonal misconduct aimed at himself or herself, his or her
survivors are not endded to Personal Injury Protection for loss arising
from the decedent’s injury or death.);

bility law of any state or Canadian province in which the insured motor vehicie can be
expected to be operated.
Financial responsibility laws, referred to in section 8, require motorists (or piace pen-
aldes on them for failing) to carry minimum limits of automobile insurance.
22. This secton provides that no Personal Injury Protection benefits will be paid to
individuais who fall into one or more of the following categories:
* persons driving under the influence of alcohol or illegal drugs; .
* persons occupying an uninsured motor vehicle which they themseives do not own;
* persons operaung or occupying a motorcycle;
* persons occupying a motor vehicle known to be stolen or in the course of commit-
tng a fefony; and
* persons guilty of intendonal misconduct (i-e. a2 person who intended to commit
homidde, assauit, or suicide by automobile).
23. See supra wext accompanying note 10 10 Appendix B.
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f. is insured pursuant to the Tort Maintenance Coverage option
described in secton 4h, or

g. is an uninsured motorist, or a2 dependent of an uninsured mo-
torist who is not otherwise insured for Personal Injury Protecdon.

Nothing contained herein prevents a Personal Injury Protection
Insurer from including in Personal Injury Protecdon coverage per-
sons mentoned in this section, but oniy if such is done by language

clearly manifesting an intent to provide such coverage.

SecTioN 10. PayMENT OF PERsONAL INJURY ProTecTiON BENE-
FITs. Personal Injurv Protecton benefits when due are pavable at the
opton of the Personal Injury Protection Insurer to any of the
following:

a. the injured person;

b. the parent or guardian of the injured person, if the injured
person is a minor or incompeteng

¢. a dependent survivor, executor or administrator of the of the
injured person; or

d. any other person or organizadon rendering the services for
which payment is due.

Section 11, MurtipLe Coveraces.* Regardless of the number
of motor vehicles involved, persons covered, claims made, motor vehi-
cles or premiums shown on the policy or premiums paid, in no event
shall the coverage limits under a2 motor vehicle insurance policy for
any one coverage be added to, combined with, or otherwise stacked
upon any other coverage limit 0 determine the maximum limit of
coverage available to an injured person for any one accident. Unless
the contract cleariy provides otherwise, policies or plans may aiso pro-
vide that if two or more policies, plans, or coverages apply equaily to
the same accident, the highest limit of liability applicabie shail be the
maximum amount available :0 an insured person under any one of
such policies. Each such policy, plan, or coverage shall bear its pro-
poruonate share of the loss.

SecTion 12. PRIORITY OF BENEFITS.™
a. Persons enuted to Basic Personal Injury Protecton benefits
required or provided pursuant to this Act are endded to at least the

24. O'Connell. supra note 1 to Appendix B, at 366 & n.69.

25. This section determines which Personal Injury Protecton coverage will provide
compensagon (o a person qualified to receive such benefis. The underiying principle set
forth in subsecdon i2a is that a person suffering loss should make his claim for benefits

A-32
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Personal Injury Protection coverage under the policy insuring them
and shall claim such benefits from insurers in the following order of
priority up to the limits of Personal Injury Protection in the listed
category:

First The Personal Injury Protection covering a motor vehicle
involved in the accident, if the person injured was an occupant of or
was struck by such motor vehicle at the tme of the accident

Second: The Personal Injury Protection under which the injured
person is or was an insured.

Third: If no Personal Injury Protection is available under the
above priorides, a person injured as a resuit of a motor vehicle acci-
dent may claim benefits under the Assigned Claims Plan pursuant to
secton 23 of this Act, unless unqualified for benefits under section 6.

b. If two or more insurers are obligated to pay Personal Injury
Protection benefits in accordance with the priorides set out in this
section, the insurer against whom the claim is first made shall pay the
claim as if wholly responsible, and may thereafter recover conuibu-
ton pro rata from any other insurer at the same priority level for the
cost of the payments and the processing of the claim. For purposes of
this section, an unoccupied parked motor vehicle is not a motor vehi-
cle involved in an accident unless it was parked in such a way as to
cause unreasonable risk of injury.

SeEcTion 13. COORDINATION OF BENEFITS.2® A Basic Personal In-
jury Protecton Insurer has the primary obligaton to indemnify an

against the insurer of the car which he was occupying or was struck by. In effect then, the
insurance fotlows the car, not the driver and his family. Concerning this distincdon, see
DOT ReporT, supra note 2 1o Appendix B, at 137-38; see also Keeron & O'CONNELL, supra
note 3 to Appendix B, at 370-79.

Under subsection 12b, if two or more insurers of the same priority level are obligated
to pay Personal Injury Protecrion benefics, the insurer against whom the claim is first made
shall pay benefits, and may thereafier recover a pro rata conuibution from every other
insurer at the same priority level. The section also provides that an unoccupied parked
motor vehicle is not a motor vehicle invoived in an accident, such that it wouid not become
the source of payment, even if damaged in the accident, “uniess parked in such a way as to
cause unreasonable risk of injury.”

26. Ser supra text accompanying note 5 w Appendix B. Section 13 concerns the effect
of collateral sources of benefits (such as heaith and disability coverages) on the right to
receive Personal Injury Protecton benefits.

Section 13 provides in effect that benefics from collateral sources received by a person
injured in a moror vehicle accident shall be subwacted from Personal Injury Protection
benefits payabie to that person.

As a coroilary to Personal Injury Protection as excess insurance over all other collecu-
ble coverage, the Personal Injury Protection Insurer has no right of subrogaton except as

provided in section 15.
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injured person except to the extent of collateral sources paid or paya-
bie to such person.

Section 14. TorT RiGHTS aND LEGar LiaBmrty UNpER THIS
A.CT.27

a. No Personal Injury Protection Insured has a cause of acton
for injury against, nor is liable to, any other person on account of an
accident occurring within this State, except as provided in subsectons
b, ¢, d, and e and except for injury caused other than by the owner-
ship, operadon, or use of a motor vehicle.

b. An injured person has a cause of acton for accidental bodily
injury against any party driving under the influence of alcohol or ille-
gal drugs or guilty of intendonal misconduct. Any party providing
Personal Injury Protecdon or Tort Maintenance Coverage benefits to
such injured person has a right of subrogation under this subsection
b.

27. This secdon defines the extent to which an insured who is injured in a motor vehi-
cle accident is prohibited from bringing a lawsuit in tort.

Subsecton 14a prevides that no insured has a cause of action for injury against any
other person except as provided in the next four subsections of this secdon.

Under the last clause of subsection 14a. a railroad covering the motor vehicles it owns
under Personal Injurv Protection remains liable for accidents in which its train negligendy
collides with a matror vehicie.

As 0 subsecton !de. because payment is made only for a claimant's economic losses.
uniess a claimant's atomey's fee were paid in additon o his damages. he wouid have to
pay auorney’s fees, if any, be ourof-pocket. See suprz note 15 to main text.

As 10 subsecton l4e, for a definition of collision insurance, see sugra note 28 to main
text This provision wo (along with thase described in the main text at notes 45-52) en-
ables spedial cost savings for the poor—a group especially hard hic by the high costs of
compulsory auto insurance. Although states require only low limits of tort fiability for per-
sonal injury—say, $15.000 or $20,000—-around 15-20% of motorists either will not or can-
not pay the premium, and thereby remain uninsured. The percenmge of uninsured
motorists can vasuy exceed 30% in the inner cities of many major metropolitan areas. See
Vlae Kersinner, Some See No End io Batile qver No-Fault, SF. CHRON., Oct, 4. 1989, at AS;
Kenneth Reich, Refief From Hign Auto Insurance Not in Sight: Althougn State Drrvers are Fuming,
Powerful Lobbies Stymie Attempts at Legislative Reform, LA, Times, Nov. 23, 1986, at 1.

Because the poor ordinarily drive older cars not covered by collision insurance (many
motorists are probubiv weil advised not to insure a car for collision coverage if it is more
than, say, five vears oid), poorer mororists buying Personal Injury Protection insurance will
save subsiandally on property damage liability coss by virme of their exempticn from
property damage claims to the extent other Personal Injury Protection insureds they coi-
lide with carry collision insurance. Such a provision can also be justified in that once loss is
covered by efficient first party insurance payable withour reference 1o fauit—such as colli-
sion insurance—it no longer makes much economic sense to redistribute the loss under a
second insurance scheme, especially a cumbersome one necessitatng esuablishing fauit
with all its aansacton costs. John G. Fleming, The Coilateral Source Rule and loss Allocation in
Tort Law, 54 Car L. Rev. 1478, 1536-37 (1966); see generatly Fleming James, Jr., Social Insur-
ance and Tort Liahiliry: The Problem of Allernative Remedies, 27 NY.U. L. Rev. 337 (1952).
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¢. A Personal Injury Protecdon Insured has a cause of acton for
accidental bodily injury for uncompensated economic loss against,
and is liable for same, to, any person insured under Personal Injury
Protecdon or Tort Maintenance Coverage.

d. Benefits under subsecdon ¢ include reasonable expenses in-
curred by the party in collecting such benefits, including a reasonable
attorney'’s fee for advising and representing a claimant for such bene-
fits. No part of the fee for representing such party in connecton with
such benefits is a charge against benefits otherwise due the claimant,
and no addidonal fee may be charged by an attorney to any party in
collecting such benefits. All or part of the fee may be deducted from
the benefits otherwise due the claimant if any significant part of the
claim for such benefits was fraudulent or so excessive as to have no
reasonable foundzdon. In any action brought against an injured per-
son by a Personal Injury Protection Insurer, the court may award the
injured person's attorney a reasonabile attorney’s fee for defending
the actdon if the injured person was the prevailing party.*®

e. A Personal Injury Protection Insured whose motor vehicle is
damaged by the fault of another Personal Injury Protection Insured
nas a cause of acton for damage to such motor vehicle only to the
extent such motor vehicle is not covered by collision insurance.”

f. A person covered by Tort Maintenance Coverage has a cause of
acton for injury against another person so covered.

g. An uninsured motorist has no cause of action against a Per-
sonal Injury Protection Insured for (1) injury other than for uncom-
pensated economic loss and (2) damage to property except damage
in excess of the property damage liability limits mandated under this
Sate’s financial responsibility law unless the Personal Injury Protec-
don Insured was driving under the influence of alcohol or illegal
drugs or was guilty of intendonal misconduct. An uninsured motorist
remains liabie in tort to a person insured for Personal Injury Protec-
don benefis for noneconomic loss, economic loss, and property

damage.*®

Secrion 15. INsURER's RiGHT ofF SuBrocaTion.®® There is no
right of subrogadon or contributdon by a Personal Injury Protecton

28. O’Conneil, supra note 1 o Appendix B, at 970 & n.87.

29. Id. at 957 n.32.

30. /d. at 970 & n.89.

31. Under subsection 15a, to the extent that the Personal Injury Protection [nsurer is
obligated 10 pay any Personat Injury Protection benefits, it has 2 right to be reimbursed for
those payments against an uninsured motorist. *This right to cfaim against the uninsured
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Insurer except under secdons 14, 16, 23, and except that a Personal
Injury Protecdon Insurer is subrogated, to the extent of its obliga-
dons, to ail of the rights of its Personal Injury Protecdon Insured with
respect to an accident caused in whole or in part by

a. the negligence of an uninsured motorist;

b. the negligence of the owner or operator of a motor vehicle
having a gross weight of 7000 pounds or more;*?

c. driving under the influence of alcohol or illegal drugs;*®

d. intenuonal misconduct; or

e. any person who is not affected by the limitadons on tort rights
and liabiliges pursuant to secdon 14.

SectioN 16. PErsonaL INJURY PROTECTION BENEFITS aND CAUSES
OF ACTION FOR INJURY.>* No subtraction is made against Personal In-
jury Protection benefits due because of the value of a cause of action
for injury preserved under this Act, except that after recovery is real-
ized under such cause of acton, a submacton is made to the extent of
the net recovery, exclusive of reasonable attorneys’ fees and other rea-
sonable expenses incurred in effecting the recovery. If Personal In-
jury Protecuon benefits have already been received, the recipient
thereof shail repay to the insurer paying Personal Injury Protecton
benefits out of such recovery a sum equal to the Personal Injury Pro-
tecon benefits received but not more than the realized net recovery,
and the insurer shail have a lien on the recovery to this extent. Any
remainder of the net recovery from such a cause of acdon applies

motorist. exmnt at common faw, is unchanged by the biil. Such a right is very often only a
theorertical one, given the lack of assets held by most uninsured motorists.” /d. at 956 n.28.
As to0 subsectdon !5b. given their greater weight, large mucks in ouck-car coilisions
disproportonately effect damage on private passenger vehicles and their occupants rather
than vice versa. Lacking the above provision there would be a windfail to owners of such
trucks and other large commercial vehicles foilowing wuck-car collisions because the in-
surer of each vehicle would simpiy pay the occupants of its own vehicle. Thus as a simpie
solution to this problem. the bill allows subrogadon. based on fault, by private passenger
car Personal Injury Protecuon payers against wucks and other vehicies having a weight of
7000 pounds or more.
Under subsecdon 15c. every moterist remains liable for driving under the influence of
alcohoi ar illegal drugs (as well as for intendonal misconduct under d).
Under subsection 15e. persons who rewin tort rights and liabilides include an oucot-
s@te motorist.
32. /d ar 968 n.74.
33. Id. at 968 n.73.
34. This section coordinates common law claims based on fault and claims for personal
injury protecuon benefiss. For its origins, see Keeron & O’CONNELL, supra nate 3 10 Ap-
pendix B, § L.10(c)(2), at 207, 402-04.

A-36



1995] No-FAULT AUuTO INSURANCE 343

periodically against loss as it accrues, undl an amount equal to the nert
recovery under such a cause of acton has been subtracted.

SecTioN 17. PERsONAL INJURY PrOTECTION BENEFITS PavaBLE
PeriobicarLy.>

a. Personal Injury Protection benefits are payable monthly as loss
accrues. Such benefits are overdue if not paid within 30 days after the
Personal Injury Protection insurer receives reasonable proof of the
fact and the amount of loss sustained, except that a Personal Injury
Protection Insurer may accumnulate claims for periods not exceeding
one month, and benefits are not overdue if paid within 20 days after
the period of accumuiadon. If reasonable proof is not supplied as
the endre claim, the amount supported by reasonable proof is over-
due if not paid within 30 days after such proof is received by the in-
surer, subject to the right of review specified in secdon 30. Any part
or all of the remainder of the claim that is later supported by reason-
able proof is overdue if not paid within 30 days after such proof is
received by the insurer. For the purpose of calcuiadng the extent
which any benefits are overdue, payment is treated as made on the
date a draft or other valid insttument is placed in the United Scates
mail in a properly addressed postpaid envelope, or, if not so posted,
on the date of delivery. Personal Injury Protecton benefits may be
paid by the Personal [njury Protection insurer directly to persons sup-
plying necessary products, services, or accommodatons to the injured
person. If overdue benefits are recovered against a Personal Injury
Protecton Insurer or are paid by a Personal Injury Protection Insurer,
the provisions of subsecton l4e pertaining to expenses and an attor-
ney’s fee apply. In addigon, the insurer is obligated to pay interest on
the overdue pavment at [150]% of the prime rate in effect at the ume
the payment became overdue.

35. This secton provides that Personal Injury Protection benefits are payable monthly,
as the losses accrue. If they are not paid 1o the vicam or the provider of service within 30
davs after the insurer receives reasonable proof of the fact and amount of loss susained,
the benefits are overdue. (Alternatively, benefits are overdue if they are accumulated for
up to ane month if they are not paid within 20 days after the period of accumuladon.)
The secuon further provides that “all overdue payments bear interest at the rate of
150% of the prime rate in effect at the ume the payments became overdue.” If overdue
benefits are recovered fram an insurer or paid by an insurer, the insurer shall also pay
reasonable attomney's fees.
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SectioN 18. ASSIGNMENT OR GARNISHMENT OF PERSONAL INjURY
PROTECTION BENEFITS.?®

a. Personal Injury Protection benefits, other than those for medi-
cal expenses, are exempt from garnishment, attachment, execution,
and any other process or claim to the extent that wages or earnings
are exempt under any appiicable law exempting wages or earnings
from process or claims.

b. An agreement for assignment of any right to Personal Injury
Protection benefits pavable in the future other than medical expenses
is unenforceable except to the extent that such benefits are for the
cost of products, services, or accommodadons provided or to be pro-
vided by the assignee or that benefits for loss of income from work or
replacement services are assigned to secure payment of alimony,
maintenance, or child support Pain and suffering coverage benefits

may aiso be assigned.

SecTiON 19. NoO PENALTY FOR CrLAIMS FOR PERSONAL INJURY PRrO-
TECTioN BENEFTTS.>” An Insurer shall not cancel, fail to renew, or in-
crease the premium of its Insured solely on account of the Insured or
any other injured person making a claim for Personal Injury Protec-
tion benefits or for collision damage o the insured vehicle. Violation
of this section is punishable by a fine of [$1000] per offense, such
punishment to be exclusive of ail other remedies permitted by law.

SectioN 20. LIMITATION OF Actions.*® Subject to the arbiua-
don provisions which follow, if no Personal Injury Protecton benefits
have been paid, an acton therefore may be commenced against the
Personal Injury Protecton Insurer nort later than wo years after the
injured person suffers accidentai bodily injurv. If Personal Injury Pro-
tection benefits have been paid. an acdon for recovery of further ben-
efits by either the injured person or another claimant may be
commenced not later than two vears after the last payment of benefits.

36. O’Connell, supma note | to Appendix B. ar 37374 & n.10L

37. This section provides that an insurer may not cancel or fail to renew a poiicy nor
may it increase the premium of an insured, soleiv because ne or she filed a claim for
Personal Injury Protection benefits or for collision damage to the insured vehicle.

38. This section provides a two vear s@rute of limitations tor claims for Personai Injury
Protecdon benetits. Such an acdon must be brought against 2 Personal Injury Protection
Insurer within two years after the accident or not later than wo vears after the last payment

of benefits.
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SECTION 21. MENTAL AND PHysicai ExaminaTions.®

a. Whenever the mental or physical conditon of an injured per-
son is material to any claim that has been made or mav be made for
past or future Personal Injury Protecton benefits, the insured person
shall submit to reasonable mental or physical examinatons by a physi-
clan or physicians designated by the insurer at a reasonably conve-
nient time and locadon, subject to regulations, if any, promulgated by
the Commissioner. Personal Injury Protection Insurers are author-
ized 10 include provisions of this nature in policies providing Personal
Injury Protecuon benefits.

b. Where an insurer has requested of a person receiving Personal
Injury Protecton benefits that such person undergo medical or reha-
bilitadon services, and such person unreasonably refuses to comply
with such request, the insurer may, upon written notce, suspend ail
furure such benefits untl such person complies with thar request.

SECTION 22. VERIFICATION OF ENTITLEMENT TO BENEFITS. ™

a. Every employer shall furnish perunent informadon on a form
approved by the Commissioner regarding an emplovee who has filed
a claim for Personal Injury Protectuon benefits if a request is made by
an insurer providing such benefits under this section.

b. Every physician, hospitl, clinic, or other medical institudon
providing, before or after an injury resuiting from a motor vehicle
accident upon which a claim for Personal Injury Protecton benefits is
based, any products, services, or accommodatons in relagon to that
or any other injury, or in relagon to a condidon claimed to be con-
nected with that or any other injury shall, if requested to do so by the
Personal Injury Protecton Insurer against whom the claim has been
made, furnish a written report of the history, condidon, and treat-
ment, and the dates and costs of such weatment, of the injured per-
son. Such informadon shall be provided together with a sworn
statement that the treamment or services rendered were reasonable
and necessary with respect to the injury sustained and identifying
which portion of the expenses for such reatment or services were in-
curred as a result of such injury. Every such physician, hospital, clinic,
or other medical instrution shall also promptly produce and permit
the inspecdon and copying of its records regarding such history, con-
dition, and weamnent, and the dates and costs of meament. The
sworn statement required under this section reads as follows:

39. O’Connell, supra note 1 10 Appendix B, at 97475 & n.104.
40. /d. at 975 & n.105.
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“Under penalty of perjury I declare that I have read the foregoing
and the facts alleged are tue, to the best of my knowledge and belief.”

No cause of acton for vioiadon of a physician-padent privilege or
invasion of the right of privacy is allowed against any physician, hospi-
tal, clinic, or other medical insututon complying with the provisions
of this secaon. The person requesting records and 2 sworn statement
under this subsection shall pay all reasonabie costs connected

therewith.

¢. In the event of any dispute regarding the Personal Injury Pro-
tection Insurer’s right to discovery of facts about an injured persen, if
the dispute is not referred to arbitraton under section 31, a court of
record may enter an order for such discovery as justice requires.

Section 23. Assicyep (ramms Pran.*' Insurers and qualified
self-insurers authorized to provide Personal Injury Protection insur-
ance under this Act shall organize, partcipate in, and mainmin an
assigned claims pian to provide Basic Personal Injury Protection bene-
fits to any person who is injured as a resuit of a motor vehicle accident

~

if:

a. Basic Personal Injury Proieciion benefits are payvable but not
applicable to the injury for some reason other than those specified in
secton 9 of this Act; provided such person shall have the right to re-
ject Personai Injury Protection benefits and to seek damages in tort.
The elecion must be made within ninety days after the accident or
ninery days after receiving written notice of the right of elecnon.

b. Basic Personal Injury Protection benefits are unavailabie, in
whole or in part, because of financial inability of an insurer to fulfill
its obligadons. Payments made by the Assigned Claims Plan pursuant
to this subsection b constmute covered claims of the Insurance Guar-
anty Association under the laws of this State.

c¢. The Assigned Claims Plan shail provide such rules and agree-
ments for the operaton of the Plan and for the equitable disaributon
of costs as approved by the Ceommissioner. Any claim brought
through the Assigned Claims Plan is assigned to an insurer in accord-
ance with such rules and agreements, and that insurer, after such as-
signment, has the rights and obligations it wouid have had if, prior to
such assignment, it had issued a policy providing Personal Injury Pro-
tecdon applicable to the loss. Any nerson accepung Iersonal Injury
Protecdon benefics under the Assigned Claims Plan las such rights

41, Id. at 97378 & n.106.
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and obligations as he or she would have had under a policy issued to
him or her providing Personal Injury Protecton benefits.

d. If a claim qualifies for assignment under this section, the As-
signed Claims Plan and any insurer to whom the claim is assigned is
subrogated to all of the rights of the claimant against any person liable
for such loss and against any insurer, its successor in interest, or any
other person or organization legally obligated to provide Personal In-
Jjury Protection benefits to the insured person for benefits provided by
the assignment.

SECTION 24. FRAUDULENT Cramvs.*? Anv person, including an
insurer, who, with intent to defraud, or deceive any other person in
connection with a claim for payment or other benefit pursuant to an
insurance policy providing benefits under this Act, does or attempts to
do either of the following, knowing that such satement contains any
false, incomplete, or misleading informadon concerning any fact or
thing matenal to such claim '

a. presents or causes to be presented, or conspires to present or
cause to be presented, any written or oral s@tements in connection
with a claim for payment or other benefit; or

b. prepares or makes any written or oral statement that is in-
tended to be presented to any person in connecton with or in sup-
port of any claim for payment or other benefit, shall be guilty of a
felony punishable by a fine of not more than [$§10,000].

SecTioN 25. NON-DISCRIMINATION IN FzEs FOR MEDICAL SERV-
1ces.*® A physician, hospital, clinic, or other person or insttution law-
fully rendering treatment to an injured person, and a person or
instituton providing medical rehabilitation services following an in-
jury to an injured person, may charge only a reasonable amount for
the products, services, and accommodadons rendered. The charge
shall not exceed the amount the person or insttuton customarily
charges for like products, services, and accommodations in cases not
involving insurance.

SecTiON 26. MANAGED CARE.** A Personal Injury Protecdon In-
surer, with the approval of the Commissioner, may udlize, for the pay-
ment of medical expenses provided under Personal [njury Protecdon,
managed care systems, including but not limited to, heaith mainte-

42. /d at 976 & n.107.
43. Id. at 977 & n.108.
44. Id. a1 977 & n.109.
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nance*® and preferred provider organizatdons,*® and may require an
injured person to obtain health care through a managed care system
designated by the Personal Injury Protection Insurer if such injured
person has opted to be subject o such a2 managed care system at the
tme of purchase of Personal Injury Protecdon coverage at an appro-
priately reduced premium.

SecTion 27.  SareTy EQUIPMENT.*” Each Personal Injury Protec-
don Insurer shall adopt an acmarially sound program which provides
incendves, in the form of increased benefits, reduced premiums, or
other means, for Personal Injury Protection Insureds to instail, main-
tain, and make use of injury reducing devices such as, but not neces-
sarily limited to, seat and harmess belts, air bags, and child restraint
systemns.*®

SEcTION 28. REGULATIONS.*®

a. The Commissioner may adopt additonal regulatons to pro-
vide efecdve administranon of this Act that are consistent with 1ts pur-
poses and are fair and equmble, including reguladons which
authorize Personal Injury Protecdon Insurers to write Personal Injury
Protecdon insurance with reasonable deducubles higher or lower in
amount than that provided in section 3c, and regulations to permit
the offering of pain and suffering coverage.

b. The Commissioner shall develop an informadonal brochure
which must be provided by each insurer or agent to each policyholder
or applicant for motor vehicle insurance explaining the Personal In-
jury Protecton opdon and the Tort Liability Insurance opton as well
as the consequence of selection of one opton over the other.

The Commissioner shall establisit, within the Deparunent of In-
surance, a compliance unit which shail monitor all complaints against
‘insurers, health care providers, and attorneys arising out of the provi-
sion of Personal Injury Protecdion benefits. The Commissioner shail
report to the legislature, at least annually, on the nature of the com-
plaints. the penaltes levied against insurers, and the final disposiuon
of complaints. The report, which will identfy pardes by name, will be
a pubiic record available on request by any member cf the pubiic.

45. [d. ar 877 % n.110.

46. /d. at 977 % n.111.

47. fd. at 977 & n.113.

48. [d at 977 % n.114; see also supra main text accompanying note 36.
49. O’Connell, supm note | 0 Appendix B, at 978 & n.115.
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SEcTiON 29. LimrTaTION OF LIABILITY FOR ADVISING ON Op-
TIONs.>® No insurer or any agent or employee of such insurer, no
insurance producer representing a motor vehicle insurer or any auto-
mobile residual market plan, and no attorney licensed to practice law
within this State shall be liable in an action for damages on account of
an election of the Tort Liability Insurance opdon, an electdon of the
Personal Injury Protecton option, or a failure to make a required
election, unless such person has wilfuily misrepresented the available
choices or has fraudulenty induced the electon of one system over
the other.

Section 30. Cost oF Livincg ADjusTMENT.?! Every two years, on
the anniversary of the effective date of this Act, the Commissioner
shall report in writng to the legislature on the effect of changes in the
relevant components of the cost of living on levels of benefits, limits of
liability, and deducdbies mendoned in this Act

SECTION 31. ARBITRATION.?? Any dispute with respect to Per-
sonal Injury Protection coverage between a Personal Injury Protection
Insurer and an injured person, or the dependents of such person,
shall be submirtted to arbiaton. Such dispute either shall be submit-
ted to the American Arbitration Association, or be submitted for de-
terminadon in the following manner: Upon the request for
arbitration being made by either party, each party to the dispute shall
select an arbitrator and the two arbitrators so named shall select a
third arbimrator. The written decision of any two arbitrators is binding
on each party. If arbitrators are not selected within 45 days from such
request, either party may require that such arbitraton be submirted to
the American Arbitraton Association.

SectioN 32. OuT-OF-STATE VEHICLES.®® Each insurer authorized
to transact or wansacting business in this State shall file with the Com-
missioner, as a condidon of its continued transaction of business
within this State, a form approved by the Commissioner declaring that
any contract of motor vehicle liability insurance, wherever issued, cov-
ering the maintenance or use of a motor vehicle while the motor vehi-
cle is in this State, is deemed to provide the insurance required by
secton 3 of this Act uniess the named insured, prior to a motor vehi-
cle accident within this State, has elected the Personal Injury Protec-

50. Sez id. at 972 & n.96.
51. Id. at 978 & n.116.
32. Id at 978 & n.117.
53. Id. at 978-79 & n.118.
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uon opton pursuant to section 4. Any nonadmitted insurer may also
file such form. In the event a person is entitled to Personal Injury
Protecdon benefits or their equivaient under the requirements of
more than one state, such person shall elect to recover under the laws
of any one such state and such electon shall represent the exclusive
source of recovery of all Personal Injury Protection benefits, or their
equivalent, paid or payable under the financial responsibility require-
ments of that or any other state.

SectioN 33. Terwms, CONDITIONS, AND Excrustons.®* All insur-
ance coverages provided pursuant to this Act are subject to such
terms, condidons, and exclusions as have been approved by the
Commissioner.

SectioN 34. AppLiCaBLE Provisions TO TORT MAINTENANCE
CoveraGE. As to matters covered in, secdons 12, 15, 16, 18, 21, 22, 23,
26, 27, 29, 32, and other related matters, where appropriate laws and
regulations of this State applicable to uninsured motorist coverage are
applicable to Tort Maintenance Coverage, except that the Commis-
sioner may by regulation apply pertinent provisions applicable to Per-

sonal Injury Protecdon to Tort Maintenance Coverage.

SECTION 35. SEVERABILITY AND CONSTITUTIONALITY.>® If any pro-
vision of this’Act or the application thereof to any person or circum-
smnce is held to be unconsomtonal or otherwise invalid, the
remainder of this Act and the application of such provision to other
persons or circumswances are not affected thereby, and it is to be con-
clusively presumed that the legislature would have enacted the re-
mainder of this Act without such invalid or unconstitutional provision,
except that if secdon 14 is found to be unconstdtutional or invalid, it is
to be conclusively presumed that the legislature would not have en-
acted the remainder of this Act without such limitadons, and the en-
dre Act is invalid. If secdon 14 is found to be unconstrutonal or
invalid, Personal Injury Protection Insurers have no obligation to pay
Personal Injury Protection benefits with respect to accidents occur-
ring on or after the date of the finding of such unconsumtonality or
invalidity and, in addidon, are subrogated to ail of the rights of Per-
sonal Injury Protecdon Insureds for ail previous such benefits paid.

34. [d. at 979 & n.119.
53. This could be done, for exampie, in having Tort Maintenance Coverage wrack Per-

sonal Injury Protection coverage for recovery of uncompensated economic loss. Sez supra

section 14
36. O'Connell, supra note 1 w Appendix B, at 980 & n.123.
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Section 36. DECLARATORY JUDGMENT.*’ In addition to the pro- -
visions of section 35, because the legislature finds and declares that
questdons of law may exist with respect to the construdonality of some
of the sections of this Act, the public welfare requires that such ques-
tons with respect to this Act be resolved with expedition prior to such
ume as its mandatory provisions ke effect in order to avoid disrup-
ton of the orderly implementadon of its provisions. Therefore, the
legislature finds that the remedy of deciaratory judgment to deter-
mine the construtonality of the provisions of this Act should immedi-
ately be made available to determine those important questons, in
order to avoid utter confusion by the public in the event this Act is
declared unconsdrudonal after [its effective date]. Therefore, any res-
ident of the State is authorized to forthwith bring an action for a de-
claratory judgment in the court, for
County against the Commissioner to determine
the consarmnonality of this Act’s provisions. Such court shall reserve
the quesdons of law for the advice of the Supreme Court as provided
by law. In the interest of expedidng a decision, the Supreme Court
may suspend its rules as provided therein.

Secrion 37. ErfecTive Date. This Act twkes effect on
and applies to the use or operation of motor vehi-
cles within this Staze on and after such date. Sections 23, 26, 27, 28,
29, 32 and 36 of this Act shall take effect immediately in order that all
actons necessary to prepare for the implementation and administra-
don of this Act may be compieted at least 90 days prior to the effecdve

date.

57. Id. ac 98081 & n.[124.
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SUMMARY

Study; establishing joint subcommittee to examine the Choice model of
automobile insurance. Establishes a joint subcommittee to examine a legislative
model for automobile insurance known as Choice. The Choice model permits
individuals to choose between conventional, tort-based, automobile insurance and no-
fault insurance. Those who elect no-fault coverage relinquish claims for “pain and
suffering” and other noneconomic losses against at-fault, insured drivers. A legislative
study of the Choice model is a recommendation of the HJR-601 (1995) joint
subcommittee that studied appropriate minimum levels of motor vehicle liability and
property insurance coverage.
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HOUSE JOINT RESOLUTION NO.

Establishing a Joint Subcommittee to study the Choice model of automobile

insurance.

WHEREAS, House Joint Resolution 601 of 1995 established a joint
subcommittee to study the appropriate minimum levels of motor vehicle liability and
property insurance coverage; and ‘

WHEREAS, the joint subcommittee cqnsidered (i) whether the required
minimum levels of motor vehicle Iiability ‘and property insurance coverage shouid
be increased or decreased; (ii) whether comprehensive coverage should be
required; and (iii) whether exemptions from the required minimum levels of motor
vehicle liability and property insurance coverage should be permitted,
recommending no changes in the minimum levels of coverage at this time; and

WHEREAS, in the course of its study, the joint subcommittee learned that
while automobile liability insurance is not mandatory in the Commonwealth and that
Virginians may elect to pay a $400 uninsured motor vehicle fee in lieu of such
insurance, Department of Motor Vehicles insurance monitoring statistics show that
approximately 200,000-300,000 Virginia—regis_tered motor vehicles are uninsured
and that uninsured motor vehicle fees have not been paid for such vehicles; and

WHEREAS, the joint subcorﬁmittee received testimony suggesting that many
who fail to comply with Virginia law requiring liability insurance or uninsured vehicle
fee payments may be doing so because they cannot afford to pay either; and

WHEREAS, increasing numbers of uninsured motorists nationwide are

reportedly causing substantial increases in the cost of uninsured motorist
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coverage, while such uninsured motorists are nevertheless permitted to make
claims against insured motorists; and

WHEREAS, the joint subcommittee learned of an automobile insurance
model called “Choice.” under which (i) motorists may legally drive without insurance
or any obligation to pay uinsured vehicle fees or similar assessments, and (ii) such
uninsured motorists, however, relinquish claims for noneconomic losses, such as
damages for “pain and suffering,” related to their injuries resulting from collisions
with at-fault, insured drivers; and

WHEREAS, under the Choice model, drivers may also choose between a
traditional automobile insurance plan using the tort system to apportion fault and
recovery, and a no-fault pian, and those choosing no-fault neither recover for
themseives, nor are they liable to others for, noneconomic losses incurred in
automobile accidents; and

WHEREAS, proponents of Choice suggest that no-fault premiums under a
Choice plan wouid be much Iowef than premiums for mandatory coverage under a
tort-based system, and that some motorists who might otherwise choose to drive
without insurance would choose no-fault coverage; and

WHEREAS, according to a Rand research report, Virginians, on average,
would save nearly 35 percent in automobile insurance premiums under a Choice
plan, and those choosing minimum coverages would save approximately fifty
percent; and

WHEREAS, the HJR-601 joint subcommittee concluded that the Choice plan
warrants comprehensive study, and formally recommended a 1996 legislative study
of such plan; now therefore; be it

RESOLVED, by the House of Delegates, the Senate concurring, that a joint
subcommittee be established to study the Choice model of automabile insurance.

The joint subcommittee shall consist of seven members to be appointed as follows:

A-438
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four members of the House of Delegates to be appointed by the Speaker of the
House, and three members of the Senate to be appointed by the Senate Committee
on Privileges and Elections. The joint subcommittee shall (i) examine the Choice
legislative model, (ii) assess its likely cost savings to Virginians who insure their
motor vehicles, and (iii) determine whether such a plan couid be practically
implemented within the Commonwealith.

The direct costs of this study shall not exceed $3,150.

The Division of Legislative Services shall provide staff support for the study.
Technical assistance shall be provided by the Bureau of Insurance of the State
Corporation Commission and the Department of Motor Vehicles. All agencies of
the Commonwealth shall provide assistance to the joint subcommittee, upon
request.

The joint subcommittee shall complete its work in time to submit its findings
and recommendations to the Governor and the 1997 Session of the General
Assembly as provided in the procedures of the Division of Legislative Automated
Systems for processing legislative documents.

Implementation of this resolution is subject to subsequent approval and
certification by the Joint Rules Committee. The Committee may withhold
expenditures or delay the period for the conduct of the study.

#

A-49



APPENDIX J

96 - 0961320 02/29/96 9:28 AM

SUMMARY

Motor vehicle insurance; uninsured motorist coverages. Eliminates property
damage as a mandatory uninsured motorist coverage.
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SENATE BILL NO. HOUSE BILL NO.

A BILL to amend and reenact § 38.2-2206 of the Code of Virginia, relating to motor

vehicle insurance; uninsured motorist coverage.

Be it enacted by the General Assembly of Virginia:

1. That § 38.2-2206 of the Code of Virginia is amended and reenacted as
follows:

§ 38.2-2206. Uninsured motorist insurance coverage.

A. Except as provided in subsection J of this section, no policy or contract of
bodily injury or property damage liability insurance relating to the ownership,
maintenance, or use of a motor vehicle shall be issued or delivered in this
Commonwealth to the owner of such vehicle or shall be issued or delivered by any
insurer licensed in this Commonwealth upon any motor vehicle principally garaged
or used in this Commonwealth unless it contains an endorsement or provisions
undertaking to pay the insured all sums that he is legally entitled to recover as
damages from the owner or operator of an uninsured motor vehicle, within limits not
less than the requirements of § 46.2-472 for bodily injury. Those limits shall equal
but not exceed the limits of the bodily injury liability insurance provided by the
policy, unless any one named insured rejects the additional uninsured motorist
insurance coverage by notifying the insurer as provided in subsection B of § 38.2-
2202. This rejection of the additional uninsured motorist insurance coverage by any
one named insured shall be binding upon all insureds under such policy as defined
in subsection B of this section. The endorsement or provisions shall also obligate
the insurer to make payment for bodily injury or property damage caused by the

operation or use of an underinsured motor vehicle to the extent the vehicle is



Ww o0 N O O AW N -

N N N N N N N N - - - - wh - - - e —
~N OO ;M bW N A O W N N s W e,

LD0961320 02/29/96 9:30 AM Arlen K. Bolstad

underinsured, as defined in subsection B of this section.—Fhe—endorsement—or

uRinsured-motor-vehicle:

B. As used in this section, the term "bodily injury" includes death resulting

from bodily injury.

“Insured" as used in subsections A, D, G, and H of this section means the
named insured and, while resident of the same household, the spouse of the
named insured, and relatives, wards or foster children of either, while in a motor
vehicle or otherwise, and any person who uses the motor vehicle to which the
policy applies, with the expressed or implied consent of the named insured, and a
guest in the motor vehicle to which the policy applies or the personal representative
of any of the above.

"Uninsured motor vehicle" means a motor vehicle for which (i) there i1s no
bodily injury liability insurance and property damage liability insurance in the
amounts specified by § 46.2-472, (ii) there is such insurance but the insurer writing
the insurance denies coverage for any reason whatsoever, including failure or
refusal of the insured to cooperate with the insurer, (iii) there is no bond or deposit
of money or securities in lieu of such insurance, or (iv) the owner of the motor
vehicle has not qualified as a self-insurer under the provisions of § 46.2-368. A
motor vehicle shall be deemed uninsured If its owner or operator is unknown.

A motor vehicle is "underinsured” when, and to the extent that, the total

- amount of _bodily injury and property damage coverage applicabie to the operation

or use of the motor vehicle and available for payment for such bodily injury or

property damage, including all bonds or deposits of money or securities made

a N
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pursuant to Article 15 (§ 46.2-435 et seq.) of Chapter 3 of Title 46.2, is less than
the total amount of uninsured motorist coverage afforded any person injured as a
result of the operation or use of the vehicle.

"Available for payment" means the amount of liability insurance coverage
applicable to the claim of the injured person for bodily injury or property damage
reduced by the payment of any other claims arising out of the same occurrence.

If an injured person is entitled to underinsured motorist coverage under more
than one policy, the following order of priority of policies applies and any amount
available for payment shall be credited against such policies in the following order
of priority:

1. The policy covering a motor vehicle occupied by the injured person at the
time of the accident;

2. The policy covering a motor vehicle not involved in the accident under
which the injured person is a named insured;

3. The policy covering a motor vehicle not involved in the accident under
which the injured person is an insured other than a named insured.

Where there is more than one insurer providing coverage under one of the
payment priorities set forth, their liability shall be proportioned as to their respective
underinsured motorist coverages.

Recovery under the endorsement or provisions shall be subject to the
conditions set forth in this section.

C. There shall be a rebuttable preéumption that a motor vehicle is uninsured
if the Commissioner of the Department of Motor Vehicles certifies that, from the
records of the Department of Motor Vehicles, it appears that: (i) there is no bodily
injury liabitity insurance and property damage liability insurance in the amounts
specified by § 46.2-472 covering the owner or operator of the motor vehicle; or (ii)

no bond has been given or cash or securities delivered in lieu of the insurance; or
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(ill) the owner or operatur ot the motor vehicle has not qualified as a self-insurer In
accordance with tne provisions of § 46.2-368.

D. !f the owner or operator of any motor vehicle that causes bodily injury or
property damage to the insured is unknown, and if the damage or injury results
from an accident wheve there has been no contact between that motor vehicle and
the rnotor vehicle occupied by the insured, or where there has been no contact with
the person of the insured if the insured was not occupying a motor vehide, then for
the insured to recover under the endorsement required by subsection A of this
section, the accident shall be reported promptly to either (i) the insurer or (ii) a law-
enforcement officer having jurisdiction in the county or city in which the accident
occurred. If it is not reasonably practicable to make the report promptly, the report
shall be made as soon as reasonably practicable under the circumstances. |

E. If the owner or operator of any vehicle causing injury or damages is
unknown, an action may be instituted against the unknown defendant as "John
Doe” and service of process may be made by delivering a copy of the motion for
judgment or other pleadings to the clerk of the court in which the action is brought.
Service upon the insurer issuing the policy shall be made as prescribed by law as
though the insurer were a part“y defendant. The provisions of § 8.01-288 shall not
be applicable to the service of process required in this subsection. The insurer
shall have the right to file pleadings and take other action allowable by law in the
name of John Doe.

F. if any action is instituted agaihst the owner or operator of an uninsured or
underinsured motor vehicle by any insured intending to rely on the uninsured or

underinsured coverage provision or endorsement of this policy under which the

-insured is making a claim, then the insured shall serve a copy of the process upon

this insurer in the manner prescribed by law, as though the insurer were a party

defendant. The provisions of § 8.01-288 shall not be applicable to the service of
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process required in this subsection. The insurer shall then have the right to file
pleadings and take other action allowable by law in the name of the owner or
operator of the uninsured or underinsured motor vehicle or in its own name.
Nothing in this subsection shall prevent the owner or operator of the uninsured
motor vehicle from employing counsel of his own choice and taking any action in
his own interest in connection with the proceeding.

G. Any insurer paying a claim under the endorsement or provisions required
by subsection A of this section shall be subrogated to the rights of the insured to
whom the claim was paid against the person causing the injury, death, or damage
and that person's insurer, although it may deny coverage for any reason, to the
extent that payment was made. The bringing of an action against the unknown
owner or operator as John Doe or the conclusion of such an action shall not bar the
insured from bringing an action against the owner or operator proceeded against
as John Doe, or against the owner's or operator's insurer denying coverage for any
reason, if the identity of the owner or operator who caused the injury or damages
becomes known. Any recovery against the owner or operator, or the insurer of the
owner or operator shall be paid to the insurer of the injured party to the extent that
the insurer paid the named insured in the action brought against the owner or
operator as John Doe. However, the insurer shall pay its proportionate part of all
reasonable costs and expenses incurred in connection with the action, including
reasonable attorney's fees. Nothing in an endorsement or provisions made under
this subsection nor any other provision of law shall prevent the joining in an action
against John Doe of the owner or operator of the motor vehicle causing the injury
as a party defendant, and the joinder is hereby specifically authorized.

H. No endorsement or provisions providing the coverage required by
subsection A of this section shall require arbitration of any claim arising under the

endorsement or provisions, nor may anything be required of the insured except the
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establishment of legal liability, nor shall the insured be restricted or prevented in
any manner from employing legal counsel or instituting legal proceedings.

|. Except as provided in § 65.2-309.1, the provisions of subsections A and B
of § 38.2-2204 and the provisions of subsection A of this section shall not apply to
any policy of insurance to the extent that it covers the liability of an employer under
any workers' compensation law, or to the extent that it covers liability to which the
Federal Tort Claims Act applies. No provision or application of this section shall
limit the liability of an insurer of motor vehicles to an employee or other insured
under this section who is injured by an uninsured motor vehicle; provided that in
the event an employee of a self-insured employer receives a workers'
compensation award for injuries resulting from an accident with an uninsured motor
vehicle, such award shall be set off against any judgment for damages awarded
pursuant to this section for personal injuries resulting from such accident.

J. Policies of insurance whose primary purpose is to provide coverage in
excess of other valid and collectible insurance or qualified self-insurance may
include uninsured motorist coverage as provided in subsection A of this section.
Insurers issuing or providing liability policies that are of an excess or umbrella type
or which provide liability coverage incidental to a policy and not related to a
specifically insured motor vehicle, shall not be required to offer, provide or make
available to those policies uninsured or underinsured motor vehicle coverage as
defined in subsection A of this section.

K. A liability insurance carrier providing coverage under a policy issued or
renewed on or after July 1, 1988, may pay the entire amount of its avaiiable

coverage without obtaining a release of a claim if the claimant has underinsured

~insurance coverage in excess of the amount so paid. Any liability insurer making a

payment pursuant to this section shall promptly give notice to its insured and to the
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1 insurer which provides the underinsured coverage that it has paid the full amount of
2 its available coverage.
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