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REpORT OF THE JOINT GENERAL LAWS SUBCOMMITTEE STUDYING

THE EFFECT OF AUTHORIZING

DESIGN-BUILD AND CONSTRUCTION MANAGEMENT

CONTRACTS FOR PUBLIC BODIES

TO

THE GOVERNOR AND THE GENERAL ASSEMBLY OF VIRGINIA

RICHMOND, VIRGINIA
MAy, 1996

TO: THE HONORABLE GEORGE ALLEN, GoVERNOR OF VIRGINIA

AND

THE GENERAL ASSEMBLY OF VIRGINIA

I. INTRODUCTION AND OVERVIEW

A. STUDY AUTHORITY AND SCOPE

House Joint Resolution No. 643 (Appendix A) agreed to during the 1995 Session of the
General Assembly, established a select joint subcommittee of the House and Senate Committees
on General Laws to study the effect of authorizing design-build and construction management
contracts for public bodies. The resolved clause in the resolution directed the select joint
subcommittee to examine the effect of authorizing public bodies other than the Commonwealth to
enter into contracts for construction projects on a fixed-price, design-build basis or construction
management basis.

The select joint subcommittee was comprised of nine members: five members of the
House Committee on General Laws appointed by the Speaker of the House, and four members of
the Senate Committee on General Laws appointed by the Senate Committee on Privileges and
Elections.

B. BACKGROUND AND PREVIOUS STUDIES

Senate Joint Resolution 148, enacted by the 1979 Session of the General Assembly,
directed the then Secretary of Administration and Finance to establish a task force to (i) consider
the desirability and feasibility of public contract legislation applying uniformly to the state and
counties, cities, and other political subdivisions; (ii) evaluate current and proposed procurement



legislationin light of requirements for federal grants; and (iii) compare Virginia law to other state
procurement laws and the Model Procurement Code approved by the American Bar Association
in 1979. Senate Joint Resolution 148 required the task force created by the Secretary of
Administration and Finance to report to the Committees on General Laws of the Senate and
House of Delegates, and required an interim report by December 1, 1979 and a final report by
November 1, 1980.

In its interim report, Senate Document 18 (1980), the task force indicated that it was
participating in a national development of procurement law which began in the early 1970's with
the Commission on Federal Procurement. The report of the Commission on Federal Procurement
led to (i) the creation of the Office of Federal Procurement Policy, (ii) a study of state and local
government procurement published by the Council of State Governments, and (iii) the adoption
by the American Bar Association in 1979 of the Model Procurement Code. The task force
examined the statutes under which all public agencies of the Commonwealth purchase materials,
services, and construction.

In 1979, the Virginia Public Procurement Act did not exist, instead, public procurement
law was sprinkled throughout the Code of Virginia and was conducted on an agency-by-agency
basis. At that time, statutory provisions governing public procurement were found in Titles 2.1,
9, 11, 15.1, 22, 33.1, 42.1, 53 and 59 of the Code of Virginia. Procurement of construction,
except for highways which was found in Title 33.1, was located in Title 11' (Chapter 4~ §§ 11-17
et seq.) and applied only to the Commonwealth and agencies of the Commonwealth. Although
the task force in its interim report made no recommendations, it found that in Virginia,
procurement law was not centralized and each agency contracted in its own right.1 Further, prior
to 1979, no law required competitive bidding.

The Final Report issued in November, 1980, by the office of the Secretary of
Administration and Finance found (i) no uniform, coherent statement of public procurement
policy existed in Virginia which led to conflicting interpretations of law, (ii) serious omissions in
procurement activities resulted in state and county governments being governed by state law and
city governments guided by their charter provisions, (iii) procurement rules changed based on the
identity of the contracting agency, and (iv) Virginia procurement laws needed to be overhauled
"and that the final product should be a comprehensive statement applicable to all levels and
agencies of government, articulating broad fundamental operating policies, the foremost of which
is competition".2 As a result of these findings, the adoption of a comprehensive public
procurement act for Virginia was recommended. The Virginia Public Procurement Act became
effective on January 1, 1983 (Chapter 647, 1982 Acts ofAssembly).

1 The Division of Engineering and Buildings of the Department of General Services did have some
administrative control of public procurement when construction involved capital outlay funds.
2 Virginia Procurement Law Study Final Report dated November 1, 1980, office of the Secretary of
Administration and Finance.
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c. OVERVIEW OF THE VIRGINIA PUBLIC PROCUREMENT ACT

The Virginia Public Procurement Act (Chapter 7, §§ 11-35 et seq. of Title 11) was
enacted by the 1982 Session of the General Assembly and became effective in January, 1983.
Section 11-35 expressed the intent of the 1982 Session of the General Assembly:

"To the end that public bodies in the Commonwealth obtain high quality
goods and services at reasonable cost, that all procurement procedures be
conducted in a fair and impartial manner with avoidance of any impropriety
or appearance of impropriety, that all qualified vendors have access to public
business and that no offeror be arbitrarily or capriciously excluded, it is the
intent oj the General Assembly that competition be sought to the maximum
feasible degree, that individual public bodies enjoy broad flexibility in
fashioning details of such competition, that the rules governing contract
awards be made clear in advance of the competition, that specifications
reflect the procurement needs ofthe purchasing body rather than being drawn
to favor a particular vendor, and that purchaser and vendorfreely exchange
information concerningwhat is sought to be procured and what is offered "

For the purposes of this study only those sections relating to design-build and construction
management contracts were examined. Specifically, §§ 11-35, 11-37, 11-41, 11-41.2 and 11
4 1.2:1, which are discussed below.

The purpose of the Virginia Public Procurement Act (VPPA) was discussed earlier in this
report. As to its applicability, § 11-35 provides that unless specifically exempted under the VPPA
or other provision of law, all activities for the acquisition of goods, services, or construction by
public bodies are required to be obtained through a competitive process. The VPPA applies to all
contracts entered into on or after January 1, 1983, by a public body. Brieflystated, the VPPA
seeks to ensure that (i) public bodies obtain high quality goods and services at reasonable costs,
(ii) public procurement is administered in a fair and impartial manner, and (iii) qualified vendors
have access to the public's business.

Section 11-37 is the definition section for the VPPA and is a key to understanding how the
procurement process works in Virginia. In other words, the law is in the definitions. For the
purposes of this study, the important definitions are:

"Competitive sealed bidding" is a method of contractor selection which includes the
following elements:

1. Issuance of a written Invitation to Bid containing or incorporating by reference
the specifications and contractual terms and conditions applicable to the
procurement. Unless the public body has provided for prequalification of
bidders, the Invitation to Bid shall include a statement of any requisite
qualifications· of potential contractors. When it is impractical to prepare initially
a purchase description to support an award based on prices, an Invitation to
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Bid may be issued requesting the submission ofunpriced offers to be followed
by an Invitation to Bid limited to those bidders whose offers have been
qualified under the criteria set forth in the first solicitation.

2. Public notice of the Invitation to Bid made at least ten days prior to the date
set for receipt ofbids by posting in a designated public area, or publication in a
newspaper of general circulation, or both. In addition, bids may be solicited
directly from potential contractors. Any additional solicitations shall include
businesses selected from a list made available by the Department of Minority
BusinessEnterprise.

3. Public opening and announcementofall bids received.

4. Evaluation of bids based upon the requirements set forth in the invitation,
which may include special qualifications of potential contractors, life-cycle
costing, value analysis, and any other criteria such as inspection, testing,
quality, workmanship, delivery, and suitability for a particular purpose, which
are helpful in determining acceptability.

5. Award to the lowest responsive and responsible bidder. When the terms and
conditions ofmultiple bids are so provided in the Invitation to Bid, awards may
be made to more than one bidder.

6. Competitive sealed bidding .shall not be required for procurement of
professional services.

"Competitive negotiation" is a method of contractor selection which includes the
following elements:

1. Issuance of a written Request for Proposal indicating in general terms that
which is sought to be procured, specifying the factors which will be used in
evaluating the proposal and containing or incorporating by reference the other
applicable contractual terms and conditions, including any unique capabilities
or qualifications which will be required of the contractor.

2. Public notice of the Request for Proposal made at least ten days prior to the
date set for receipt of proposals by posting in a public area normally used for
posting of public notices and by publication in a newspaper or newspapers of
general circulation in the area in which the contract is to be performed so as to
provide reasonable notice to the maximum number of offerors that can be
reasonably anticipated to submit proposals in response to the particular
request. In addition, proposals may be solicited directly from potential
contractors.

4



3. a. Procurement of professional services. - The public body shall engage in
individual discussions with two or more offerors deemed fully qualified,
responsible and suitable on the basis of initial responses and with emphasis on
professional competence, to provide the required services. Repetitive informal
interviews shall be permissible. The offerors shall be encouraged to elaborate
on their qualifications and performance data or staff expertise pertinent to the
proposed project, as well as alternative concepts. The Request for Proposal
shall not, however, request that offerors furnish estimates ofman-hours or cost
for services. At the discussion stage, the public body may discuss nonbinding
estimates of total project costs, including, but not limited to, life-cycle costing,
and where appropriate, nonbinding estimates of price for services. Proprietary
information from competing offerors shall not be disclosed to the public or to
competitors. At the conclusion -of discussions, outlined in this subdivision, on
the basis of evaluation factors published in the Request for Proposal and all
information developed in the selection process to this point, the public body
shall select in the order of preference two or more offerors whose professional
qualifications and proposed services are deemed most meritorious.
Negotiations shall then be conducted, beginning with the offeror ranked first. If
a contract satisfactory and advantageous to the public body can be negotiated
at a price considered fair and reasonable, the award shall be made to that
offeror. Otherwise, negotiations with the offeror ranked first shall be formally
terminated and negotiations conducted with the offeror ranked second, and so
on until such a contract can be negotiated at a fair and reasonable price. Should
the public body determine in writing and in its sole discretion that only one
offeror is fully qualified, or that one offeror is clearly more highly qualified and
suitable than the others under consideration, a contract may be negotiated and
awarded to that offeror. Multiphase professional services contracts
satisfactory and advantageous to the Department of Transportation for
environmental, location, design and inspection work regarding highways and
bridges may be negotiated and awarded based on a fair and reasonable price
for the first phase only, when completion of the earlier phases is necessary to
provide information critical to the negotiation of a fair and reasonable price for
succeeding phases.

b. Procurement of other than professional services. - Selection shall be made of
two or more offerors deemed to be fully qualified and best suited among those
submitting proposals, on the basis of the factors involved in the Request for
Proposal, including price if so stated in the Request for Proposal. Negotiations
shall then be conducted with each of the offerors so selected. Price shall be
considered, but need not be the sole determining factor. After negotiations
have been conducted with each offeror so selected, the public body shall select
the offeror which, in its opinion, has made the best proposal, and shall award
the contract to that offeror. Should the public body determine in writing and in
its sole discretion that only one offeror is fully qualified, or that one offeror is
clearly more highly qualified than the others under consideration, a contract
may be negotiated and awarded to that offeror.
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ttConstruction management contract" means a contract in which a party is retained by
the owner to coordinate and administer contracts for construction services for the benefit of the
owner, and may also include, if provided in the contract, the furnishing of construction services to
the owner.

"Design-build contract" means a contract between a public body and another party in
which the party contracting with the public body agrees to both design and build the structure,
roadway or other item specified in the contract.

"Public body" means any legislative, executive or judicial body, agency, office,
department, authority, post, commission, committee, institution} board or political subdivision

. created by law to exercise some sovereign- power or to"perform some governmental duty, and
empowered by law to undertake the activities described in this chapter.

Elements of competitive sealed bidding:

• public body seeks goods, services, or construction through invitation to bid
• price is the bottom line
• vendors bid on specifications provided by the public body
• all bidders are bidding on the same contract terms and conditions
• contract awarded to the lowest responsible and responsive bidder

Elements of competitive negotiation:

• public body seeks services and construction under certain circumstances (design-
build) through request for proposal

• price is one ofmany factors to be considered
• "concept" of the needed service provided by the public body
• qualifications of the vendor are very important

Elements of construction management contracts:

• public body retains services of a firm to coordinate and administer a
construction contract

• construction manager is the general contractor
• used primarily for complex construction projects

Elements of design-build contracts for localities:

• public body conducts competitive negotiation
• price is but one factor in the decision
• no award to the lowest responsive and responsible bidder required
• used primarily (in theory) for simpler construction projects
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Based on the definitions above, the following diagrams show the various project delivery
systems.
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Source:Williams, Mullen,Christian& Dobbins,Attorneysat Law.

Section 11-41 provides that all public contracts with nongovernmental contractors for the
purchase or lease ofgoods, or for the purchase of services, or construction shall be awarded after
competitive sealed bidding, or competitive negotiation, unless otherwise provided by law.
Exceptions are made (i) for emergency circumstances, (ii) where a determination has been made
in writing that there is only one practicable source available for what is to be purchased (sole
source exception), and (iii) for small purchases not expected to exceed $15,000.

The procurement of construction is required by §11-41 to be conducted using competitive
sealed bidding, except that competitive negotiation may be used in the following instances upon
an advance written determination by a public body that competitive sealed bidding is not
practicable:

1. By the Commonwealth on a design-build basis or construction management
basis;

2. By any public body for the alteration, repair, renovation or demolition of
buildings when the contract is not expected to exceed $500,000;
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3. By any public body for "earth work"--highway construction, draining,
dredging, excavation; or

4. As otherwise provided in § 11-41.2: 1 (Design-build for public bodies other
than the Commonwealth).

Pursuant to § 11-41.2, the Commonwealth, its departments, agencies and institutions are
authorized to enter into contracts on a fixed price design-build basis or construction management
basis. Under § 11-41.2, a two-step competitive negotiation process is required--(i) offerors
submit qualifications and (ii) no more than five qualified offerors are requested to submit
proposals. The design-build (or construction management) contract is awarded to the offeror who
submits an acceptable technical proposal at the lowest "Cost, unless the state has received the
approval of the Director of Engineering and Buildings to award the contract on an alternative
basis. The award of a design-build contract is required to follow procedures, including written
justification that competitive sealed bidding is not practical and/or fiscally advantageous. If the
agency desires to award the contract to someone other than the lowest bidder, a request for an
exception must be made to the Director ofEngineering and Buildings. 3

Use of design-build contracts by state agencies are, however, limited to those types of
construction projects designated in Chapter IV of the Capital Outlay Manual adopted in 1988 by
the Secretary of Administration after a public hearing and the approval of the House
Appropriations and the Senate Finance Committees. The rationale behind the Commonwealth's
design-build authority is that state government has a wealth of resources and staff to double check
the state's position before a contract is awarded.

The current process for public bodies other than the Commonwealth (§ 11-41.2:1)
requires the approval of the General Assembly on a case-by-case basis for design-build or
construction management authority. Effective July 1, 1987, § 11-41.2:1 grants authority to
specific localities to enter into contracts on a fixed price or not-to-exceed price design-build basis
or construction management basis in accordance with procedures consistent with those described
in the VPPA for the procurement of nonprofessional services through competitive negotiation.
The governing body may authorize payment to no more than three responsive bidders who are not
awarded the design-build contract if the governing body determines that such payment is
necessary to promote competition. The governing body is not required to award a design-build
contract to the lowest bidder, but may consider price as one factor in evaluating the proposals
received.

As indicated earlier, the elements of design-build contracts for localities are:

• competitive negotiation
• price is but one factor in the decision
• no award to the lowest responsive and responsible bidder required
• used primarily (in theory) for simpler construction projects

3 Procedures for Utilizing Design-Build Contracts, Secretary of Administration, July 1, 1988.

8



Since 1987, 26 localities have received from the General Assembly an exemption to use
design-build contracts for the construction of public projects. A legislative history of these
exceptions as contained in § 11-41.2:1 follows indicating when the exemption was granted, the
locality granted the exemption and a brief description of the project for which design-build
authority was sought.

In the 1995 Session of the General Assembly, legislators considered Senate Bill 1068,
which in its original form, authorized the use of design-build or construction management
contracts by "any county, city, or school board" without requiring the approval of the General
Assembly. As the legislative process went on, however, the focus ofSB 1068 changed and it was
amended to provide for the construction of two schools in Loudoun County. Clearly, the General
Assembly was unwilling to give a blanket grant of design-build authority to local governing
bodies. Ultimately, this bill was the vehicle for other design-build exemptions for the City of
Martinsville and Prince William County.

PROJECTS AUTHORIZED PURSUANT TO § 11-41.2:1
FOR PUBLIC BODIES OTHER THAN THE COMMONWEALTH

Year/Chapter Locality Project

1987 (cc. 218,474) City ofRichmond Visitor's Center

1988 (c. 286) Counties ofFluvanna, Greene, Regional jail
Louisa, Madison, and Orange

1989 (c.37) Prince William Co. and Regional jail
Cities ofManassas and

Manassas Park

1989 (c. 603) Norfolk Jail and Public health center

1990 (c. 11) Winchester and Counties of Adult regional jail
Clarke and
Frederick

1990 (c. 178) Fredericksburg and Regional jail
Counties ofKing

George and Spotsylvania,
and member counties of

the Rappahannock
Regional Jail Board

1991 (c. 660) Henrico County or Counties of Renovate jail
Henrico, Goochland and New Regional jail

Kent
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Year/Chanter Locality Proiect

1991 (c. 681) Counties ofKing Regional jail
(Jeorge,~chrnond, and

Westmoreland

1991 (c. 681) Counties ofAlleghany Regional jail
and Bath, and Cities of
Covington and Clifton

Forge
-

1991 (c. 15 S51) Albemarle Co. and Addition to the
Charlottesville Albemarle-Char-

lottesville Joint
Security Complex

1991 (c.634 ) Chesapeake Replace Jordon Bridge4

1992 (c. 78) Counties of Regional jail
King George, Richmond,

VVesttnor~and, and
Town ofWarsaw

1992 (c. 368) Northampton Co. Jail

1992 (c. 178) Any political subdivisions Materials recovery facility or
individually or jointly solid waste processing facility

1992 (c. 839) Virginia Beach Long-term water
supply project from
Roanoke River and

expansion ofMarine Science
5Museum

1993 (c. 44) Chesapeake Jail renovation
and construction

4 Expires July 1, 1996 (c. 282, 93 Acts ofAssembly).
5 Latter provision expires July 1, 1997 (c. 839, 92 Acts ofAssembly).
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Year/Chapter Locality Proiect

1994 (c. 389) Town ofVienna Public works and Maintenance
Buildings

Project, recon-
struction ofTown Hall, and

improvements to
Maple Ave. Business District

1994 (c. 6, SSll) Frederick Co. County administrative offices

1994 (c. 6, SSII) Counties ofJames VA Peninsula Regional jail
City and York, and
Cities ofPoquoson
and Williamsburg

1994 (c. 6, SSn) Counties ofEssex, Middle Peninsula
Mathews, Middlesex, Regional Security
King & Queen, and Ctr.

King William

1995 (c. 11) Powhatan Co. Renovation offormer public
school bldg.

1995 (cc. 548, 568) VA Baseball Stadium Major league baseball stadium
Authority

1995 (c. 616) Loudoun Co. Two public schools"
City ofMartinsville Renovate public school'
Prince William Co. Biotechnology lab, office and

8warehouse

s Expires July 1,1997 (c. 616, 95 Acts of Assembly).
7 Expires July 1, 1997 (c. 616, 95 Acts of Assembly).
8 Expires July 1, 1997 (c. 616, 95 Acts ofAssembly).
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II. WORK OF THE SELECT JOINT SUBCOMMITTEE

The Joint General Laws Subcommittee held its organizational meeting on July 11, 1995 to
consider its charge under HJR 643 (1995) which directed the select joint subcommittee to
examine the effect of authorizing public bodies other than the Commonwealth to enter into
contracts for construction projects on a fixed-price, design-build basis or construction
management basis.

As part of the study, the select joint subcommittee considered the current policy of the
VPPA, the reasons for that policy and whether those reasons remain valid in 1995. As contained
in § 11-35, the policy ofthe Commonwealth and the reason~ therefore are clearly stated.

"To the end that public bodies in the Commonwealth obtain high quality goods
and services at reasonable cost, that all procurement procedures be conducted in
a fair and impartial manner with avoidance ofany impropriety or appearance of
impropriety, that all qualified vendors have access to public business and that no
offeror be arbitrarily or capriciously excluded, it is the intent of the General
Assembly that competition be sought to the maximum feasible degree, that
individual public bodies enjoy broad flexibility in fashioning details oj such
competition, that the rules governing contract awards be made clear in advance
of the competition, that specifications reflect the procurement needs oj the
purchasing body rather than being drawn to favor a particular vendor, and that
purchaser and vendor freely exchange information concerning what is sought to
be procured and what is offered" .

There was consensus among the joint subcommittee that the reasons for the policy of the
vppA remain valid and, given the divergent sophistication of the various local governments in
particular, the provisions of the VPPA remain relevant today. Case law in Virginia provides a
significant reason for this conclusion--the Dillon Rule--which defines the exercise of powers by
local governments. In Virginia, local governing bodies have those powers expressly granted to
them, those powers necessarily or fairly implied from expressly granted powers, and those that are
essential and indispensable. 9

At their initial meeting, the subcommittee heard testimony from Ralph L. "Bill" Axselle,
Esquire, Counsel for the Associated General Contractors, Reginald N. Jones, Esquire, Counsel
for the Consulting Engineers Council of Virginia, Virginia Society of the American Institute of
Architects, and the Virginia Society of Professional Engineers, C. Flippo Hicks, Virginia
Association of Counties, The Honorable Charles A. Robinson, Jr., Mayor, Town of Vienna, and
Paul N. Proto, Director. Department of General Services for Henrico County, both on behalf of
the Virginia Municipal League, and Tanya C. Matthews. Design-build Institute of America.
Written testimony from other interested parties was also solicited and received by the joint
subcommittee.

9 Tabler v. Fairfax County, 221 Va. 200, 269 S.E. 2nd 358 (1980).
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The joint subcommittee offered the interested parties an opportunity to come together to
identify areas of agreement as well as disagreement, with a goal toward resolving their
differences. The offer was welcomed by the participants and they began a series of meetings to
identify a middle ground upon which they could agree. Attached as Appendix B is a copy of a
draft report considered by the "work group". Although never formally adopted by the parties, the
draft report reflects their deliberations and identifies an alternative process for localities to
participate in design-build contracts without resorting to the General Assembly for approval.

A. VIEW OF LOCAL GOVERNMENTS

The Virginia Municipal Leagues (VML) and the Virginia Association of Counties
(VACO) led the presentation for local governments. They argued that local governing bodies
have a responsibility to protect taxpayer investment by constructing public buildings in the most
cost effective and timely manner. In order to successfully accomplish these objectives, localities
need to be given the flexibility to determine the appropriate method of delivering construction
projects, whether that method be on a competitive sealed bidding basis or a design-build basis.
Localities indicated that such flexibility is crucial to their goals of saving time and money--in that
order. Localities argued that by the time they know they want to use design-build, it is too late to
come to the General Assembly' for authorization. Currently, design-build authority is sought
primarily as a planning tool so when the need arises to build a jailor public school, for example,
the project delivery options and the finances are in place and the project can move forward.
Recognizing however that design-build does not work for all types of construction projects (i.e.
renovations because of the unpredictability of cost) and that each project delivery method has its
inherent flaws, localities seek design-build authority to give them the flexibility. They pointed out
that design-build in the private sector costs less per square foot than what can be achieved under
the traditional competitive sealed bidding process in the public sector.

B. VIEW OF GENERAL CONTRACTORS AND DESIGN PROFESSIONALS

As initiators of the study, the Associated General Contractors (AGC), along with the
Consulting Engineers Council of Virginia, Virginia .Society of the American Institute of
Architects, and the Virginia Society ofProfessional Engineers, opined that the use of design-build
in the public sector is not in the taxpayers' best interest and thus should continue to be prohibited
as a means for delivery of public construction projects. Use of design-build by the private sector
differs significantly from the public sector in that the risk of loss falls to the owner' and the
shareholders, if any, and not the citizens a public body represents. The essential question is
whether the project will deliver long term quality for the citizens. AGe pointed out that a January
1995 survey of the Building Futures Council found that only 13 states allow design-build by
localities, and six of these only under limited circumstances.

Anecdotally, it was represented that there are three types work-cheap, quick, and good.
A client can have any two: cheap and quick won't be good; cheap and good won't be quick; and
quick and good won't be cheap.
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In addition, since the enactment of the design-build exception for public bodies other than
the Commonwealth in 1987, too many requests by localities have been made for design-build
authority and the general prohibition against design-build for localities has been undermined.
They opined that currently the rule exists in its exception. Coupled with the haste of the General
Assembly Session, authorizations for design-build contracts typically do not receive the requisite
review to determine whether this project delivery method is in the public interest. Design-build by
local governments has been become essentially a political, and not a procurement, process.

Another problem cited is the accountability of the design professional. In design-build, the
architect and/or engineer is not employed by the public body. Instead he works for the general
contractor and his loyalty is there. Additionally, the public body loses direct control over the
design of the project.

III. JOINT SUBCOMMITTEE FINDINGS AND RECOMMENDATIONS

During the course of the study, the joint subcommittee surveyed the various localities to
ascertain the status of the projects for which they had been given design-build authority pursuant
to § 11-41.2:1. The results of that survey are depicted in Figure 1 below.

in design or other
preliminary stage

8 (42%)

construction in
progress
4 (21%)

no answer
1 (5%)

completed
projects
4 (21%)

FIGf;.RE 1. § j l-·Jl.~:j PROJECT ~TAT(JS. Chart based on 19 participating localitie....". 3 of..J completed
projects used design-build. - of :: protects In preliminary stages or under construction plan to use or are using

.design-build.
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The select joint subcommittee by consensus agreed that while historically the General
Assembly was reluctant to grant exemptions for design-build to localities, the existence of 26
current exemptions has undermined the general prohibition against design-build contracts by local
governing bodies. The joint subcommittee noted, however, that the current statute is in keeping
with the DillonRule which is followed in Virginia and that it was not their intent to abrogate this
rule. The joint subcommittee believed their goal should be to determine a better process, from a
policy perspective, than for the General Assembly to grant design-build exemptions.

At its final meeting, a work session, the joint subcommittee concluded that the general
prohibition against design-build for public bodies other than the Conunonwealth should be revised
by eliminating the politicalization of the process. The joint subconunittee noted that currently the
state must follow elaborate procedures established by the Secretary of Administration before
opting for a design-build contract for state construction projects, even though it has the express
authority to enter into design-build contracts. The joint subcommittee felt that any alternative
process offered for local governing bodies should, at a minimum, follow the state design-build
model. The Design-Build and Construction Management Procedures for State Agencies is
attached as Appendix C. The joint subcommittee also noted that although the evidence was
divided on the question ofwhether design-build is a project delivery system which is in the public
interest, they opined that whether this method should be employed was a question not for them,
but for a panel of experts in the field. The joint subcommittee also noted the apparent absence of
compromise between local governments and the design professionals and contractors and offered
an alternative process which had been the basis of the discussions between local govenunent
officials, AGC, and the design professionals. The alternative process offered by the joint
subcommittee is discussed below.

The alternative process offered by the joint subcommittee replaces the General Assembly
as the body which determines whether a locality may use design-build contracts in favor ofa state
review panel. The responsibilitiesof the review panel include: (i) reviewing submissions of a local
governing body desiring to construct a public building using a design-build contract; (ii)
approving or disapproving a request for design-build authority; (iii) making post-project
evaluations of the authorized projects to determine the value of design-build contracts in the
public sector; (iv) conducting a study over a several-year period and reporting to the Governor
and the General Assembly its findings on the advisability of design-build contracts for public
bodies other than the Commonwealth.

As to localities currently authorized to use design-build contracts pursuant to § 11-41.2:1,
the joint subcommittee decided that these localities should be given an appropriate amount of time
to enter into the design-build contracts authorized, but that their authority should not be of an
unlimited duration. This decision was based in large part on the results of the survey conducted
by the joint subcommittee discussed earlier which revealed that although authorized, a significant
number of localities did not avail themselves of their design-build exemption.
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Other elements of the alternative process include:

• Eligibility requirements for local governments:

1. Have adopted, by ordinance or resolution, written procedures governing
the selection, evaluation and award of design-build contracts which are
consistent with the VPPA for procurement of nonprofessional services
through competitive negotiation and the Capital Outlay Manual of the
Commonwealth (used by state agencies );

2. Have employed or under contract a licensed architect or professional
engineer who shall possess the r.equisite ability and competence appropriate
for the proposed construction project; and

3. Have documented in writing that for a specific construction project (i)
design-build is more advantageous than competitive sealed bidding, (ii)
there is a benefit to the public body in using a design-build contract, and
(iii) competitive sealed bidding is not practical or fiscally advantageous.

• Creation of 9-member Review Board:

1. Composition of Review Board to include: Director of Engineering and
Buildings of the Department of General Services; 2-Class A contractors
recommended by ACG; 2-design professionals recommended by the
Consulting Engineers Council of VA, VA Society of the AlA, and the VA
Society of Professional Engineers; and 4 representatives of public bodies
other than the Commonwealth recommended by VML and VACO.

2. Review Board members receive no compensation except reasonable
expenses; Review Board must meet third Wednesday of each month (so
public bodies can meet time tables in advance) and provision made for
cancellation of meeting when no business before Board; 5 members of the
Board constitute a quorum. Staff to Review Board provided by the
Division ofEngineering and Buildings.

• Duties of Board:

1. Review submissions by public bodies other than the Commonwealth to
determine if the process for the selection, evaluation and award of a design
build or construction management contract is in compliance with the
provisions of the 'VPPA:
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2. Determine whether the public body has complied with the requirements of
§ 11-41.2:2 (eligibility requirements for localities) and that the
determinations made by the public body pursuant to § 11-41.2:2 are
reasonable;

3. Adopt regulations in accordance with the Administrative Process Act (§ 9·
6.14:1 et seq.) relating to the form and substance of submissions to be
reviewed by the Review Board and any criteria upon which the Review
Board shall make a determination of compliance;

4. Make post-project evaluations of construction projects procured by design
build or construction management contracts entered into by public bodies
other than the Commonwealth, including cost and time savings,
effectiveness of the selection, evaluation and award of such contracts, arid
the benefit to the public body; and

5. Report to the General Assembly and "the Governor on or before December
1, 1999, concerning the Review Board's evaluation of and findings
regarding all construction undertaken by public bodies other than the
Commonwealth since July 1, 1996, and any recommendations relating to
future use of design-build or construction management contracts by such
public bodies.

• Other provisions:

1. Once approved by the review panel, the public body may utilize a design
build contract. The contract is required to be awarded to the fully qualified
offeror who submits an acceptable proposal at the lowest cost responsive
to the RFP. The public body may make an exception to this provided, by
resolution, it states the basis for this exception.

2. Record keeping requirements as directed by the review panel to allow for
post project review by the review panel.

3. Review by Review Board for design-build approval; effect of disapproval
and review of Board's decisions. This section is set up to be responsive to
time constraints of public bodies. The Board has 60 days from request to
render decision, unless public body agrees to different timetable. If the
Board determines the proposed use of a design-build contract complies
with VPPA--it shall approve such use. If public body not in compliance-
the Board shall disapprove. Upon disapproval, the public body is
prohibited from using a design-build contract. If Board fails to decide
within 60 days, use of design-build contract is presumed approved.
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4. Appeal prOVISIon from Board's decision in accordance with the
Administrative Process Act (§ 9-6.14: 1 et seq.).

5. Review Board review is not required for projects authorized pursuant to §
11-41.2: 1 on or before July 1, 1996.

6. Repeal of -current design-build authorization (§ 11-41.2:1) effective
January 1, 1997 to provide smooth, but definitive, transition between old
and new design-build process for public bodies other than the
Commonwealth.

7. Clarification that even though § 11-41.2: 1 is being repealed effective
. January 1, 1997, this will not affect authority already granted under its

provisions except that projects already listed in § 11-41.2: 1 have until July
1, 1997 to enter into design-build contracts or else they will lose their
authority and have to go through the Review Board.

The joint subcommittee recommended that draft legislation be adopted and introduced in
the 1996 Session of General Assembly (Appendix D) which provides an alternative process as
discussed above for local governing bodies to obtain authority to enter into design-build
contracts.

The members of the joint subcommittee believe that the policies laid down in the Virginia
Public Procurement Act must be administered in a fair, impartial, and cost-effective manner to
protect taxpayers' investments, and that competition be sought to the maximum feasible degree,
with individual public bodies enjoying flexibility in fashioning details of such competition. The
joint subcommittee felt that the best method to accomplish this goal as it relates to design-build
contracts is to establish a process driven by objective standards, not by political process. In
designing the alternative process, the joint subcommittee recognized the prominence of the Dillon
Rule in Virginia and declined to abrogate its provisions.

The members of the joint subcommittee received material and heard testimony from a
large number of groups and individuals, and the process educated all. The joint subcommittee
would like to express its gratitude to all participants for their work and dedication.

Respectfully submitted,

Clifton A. Woodrum. Chairman
Madison E. Marye, Vice Chairman
Alan A. Diamonstein
James F. Almand
S. Vance Wilkins, Jr.
James K. O'Brien, Jr.
Charles J. Colgan
Walter A. Stosch
Edgar S. Robb
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APPENDIX A

HOUSE JOINT RESOLUTION NO. 643

Establishing a select joint subcommittee of the House Committee on General Laws and the
Senate Committee on General Laws to study the effect of authorizing design-build and
constructionmanagement contractsfor public bodies.

Agreed to by the House ofDelegates, February 23, 1995
Agreed to by the Senate, February 21, 1995

WHEREAS, the Virginia Public Procurement Act is designed, in part, so that "public
bodies in the Commonwealth obtain high quality goods and services at reasonable cost ..."; and

WHEREAS, the procurement of goods and services by competitive sealed bidding and
competitive negotiation fosters competition' among qualified vendors and helps ensure that public
bodies receive the highest quality for the lowest prices; and

WHEREAS, the Act provides that public bodies shall procure goods and nonprofessional
services related to construction through competitive sealed bidding and services of design
professionals through competitive negotiation; and .

WHEREAS, the Act has been amended on occasion to allow certain public bodies other
than the Commonwealth to enter into contracts for specified construction projects on a fixed
price, design-build basis or construction management basis, with the provision that such public
bodies are not required to award a design-build contract to the lowest bidder; and

WHEREAS, public bodies annually request the General Assembly to further amend the
Act to allow design-build and construction management contracts; and

WHEREAS~ there has been no examination of the short-term and long-term consequences
of such exceptions for design-build and construction management contracts and the resulting
impact on the expenditure ofpublic funds for such construction projects; and

WHEREAS~ the authority of public bodies other than the Commonwealth to enter into
contracts on a fixed-price, design-build basis or construction management basis should be
examined for consistency with the best governmental procurement policies which promote the
availability and retention of high quality goods and services at reasonable cost from qualified
vendors bidding in a competitive environment and also for consistency with the short-term and
long-term interests of public bodies in the expenditure of public funds for construction projects;
now, therefore, be it

RESOLYED by the House of Delegates. the Senate concurring, That a select joint
subcommittee of the House Committee on General Laws and the Senate Committee on General
Laws be established to study the effect of authorizing design-build and construction management
contracts for public bodies. The select joint subcommittee shall examine the effect of authorizing
public bodies other than the Commonwealth to enter into contracts for construction projects on a
fixed-price, design-build basis or construction management basis.

The select joint subcommittee shall consist of nine members to be appointed as follows:
five members of the House Committee on General Laws to be appointed by the Speaker of the
House; and four members of the Senate Committee on General Laws to be appointed by the
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HJR643

Senate Committee on Privileges and Elections. The select joint subcommittee may seek technical
assistance from Virginia-licensed architects or engineers, general contractors and local public
bodies.

The Division ofLegislative Services shall provide staff support for the study. All agencies
of the Commonwealth shall provide assistance to the select joint subcommittee, upon request.

The direct costs of this study shall not exceed $4,800.
The select joint subcommittee shall complete its work in time to submit its findings and

recommendations to the Governor and the 1996 Session of the General Assembly as provided in
the procedures of the Division of Legislative Automated Systems for the processing of legislative
documents.

Implementation of this resolution is subject to subsequent approval and a certification by
the Joint Rules Committee. The Committee may withhold expenditures or delay the period for
the conduct of the study.

21



APPENDIXB
WILLIAMS, MULLEN,

CHRISTIAN & DOBBINS
ATIORN£YS &. COUNSELOR.S AT LAW

DRAFr
MEMORANDUM

TO:

FROM:

Members, Joint General Laws Subcommittee
Studying Design-Build and Construction Management;
HJR 643

Associated General Contractors of Virginia
Consulting Engineers Council of Virginia
Virginia Society of American Institute of Architects
Virginia Society of Professional Engineers
Virginia Association of Counties
Virginia Municipal League

DATE: November , 1995

At the conclusion of your last meeting, Chairman
Woodrum asked representatives of the Association of General
Contractors ("AGe") and the Consulting Engineers Council of
Virginia, Virginia Society of American Institute of Architects,
and Virginia Society of Professional Engineers (nnesign
Professionals") to work with the Virginia Municipal League
( "VML") and t.he Virginia Association of Counties ("VACQ") to
explore what might be a resolution of the issues presented to the
study committee, We are pleased to report that our organizations
have reached an agreement on recommendations as set forth herein.

PROCESS

Wichout going into detail, our working group had a
se=~es of mee~ings these past few months in which we had very
=a~a~c and good fai:h discussions of our different perspectives J

=:c=gnizi~g and blending the merits of those varying viewpoints.
T~e =ecommencacion :~at follows is clearly a compromise, but one
~hat ~e feel is based on good public policy considerations and
whic~ ~s a =easonable accommodation of the strong opposing views
on ~t~~s t=pi=. .

~e eac~ feel tha~ che=e are asoects of the oroposal
t~a~ ~e Nc~:d ~ave wric=en differently had this been our sale
decis~:n; ~e each have agreed to certain asnects of the proposal
not =~~=~N~se desi=ed because of the presence of other balancing
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features that made the overall proposal acceptable. In a
nutshell, this is a carefully balanced proposal, the major
components of which we feel should not change during your
subsequent legislative deliberations.

PERSPECTIVES

We all accept that the traditional Design-Sid-Build
process is the appropriate procedure for most construction
projects by public bodies. VML and VACO believe that there may
be specific projects in which it is in the best interest of a
public body and the taxpayers to deviate from the Design-Bid
Build arrangement and to us~ Design-Bid or Construction
Management in those instances. They-recognize such alternatives
are not options to be used regularly in construction projects,
but they feel that local governing bodies are in the best
position to determine the most appropriate project delivery
system for a specific project. They desire the flexibility to
decide which project delivery system should be used for a
specific project. AGe and the Design Professionals feel that
Design-Build and Construction Management are not appropriate
project delivery systems for the public sector and that leaving
this decision to local governing bodies without any required
criteria would lead to decisions that have short and long term
adverse consequences for the public body and its taxpayers. They
recognize, however, that there are specific projects in the
public sector where the use of Design-Build or Construction
Management may be advantageous.

With those perspectives accepted, we proceeded to see
if we could reach some understanding on the terms and conditions
under which these alternatives to Design-Bid-Build might be
allowed for specific approved projects. We recognized that state
government mandates the use of Design-Bid-Build by state agencies
for their construction projects, except for those projects that
conform with a specified criteria and process. Accompanying this
report is an August 26, ~988 memo establishing the current state
criteria and procedures under which Design-Build and Construction
Managa~ent may be used by state agencies. This existing program
provided us considerable guidance.

We also came to the ultimate conclusion that we were
arguing over concepts and that it might be best to have a period
of some documented experience of public bodies using Design-Build
and Constr~c~ion Management and then revisit this issue later
with the benefit of that experience in hand.

Basically, we felt it would be advisable to have a four
year period where local governing bodies (and other non-stace
agency public bodies) could use Design-Build or Construction
Management for projects that met certain criteria as dete~ined

by that public body and a Review Panel to ensure compliance wi~h
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the agreed criteria and procedures. The Review Panel would also
subsequently report to the General Assembly its conclusions from
an analysis of such use during that four year period.

Our thought was that this approach would provide (i)
flexibility for local governing bodies under specified criteria
and (ii) information for the General Assembly's subsequent
deliberations ..

OVERVIEW OF PROPOSAL

Accompanying this report is legislation submitted for
your consideration. It allows non-state agency public bodies the
option of using Design-Build or Construction Management for
construction projects if they comply with the established
criteria and basic competitive procedures. This opportunity
would commence upon the effective date of the statute (July 1,
1996) and terminate four years thereafter (July 1, 2000) when
this authorization would sunset, unless re-enacted in some
fashion by the General Assembly. The Review Panel referenced in
the proposal would provide a report to the General Assembly by
Dec~~er 1, 1999 based on the three and one-half years experience
under this arrangement. Obviously, the results during this
period would likely be the basis of General Assembly action in
2000.

The proposal has three basic comoonents, each of which
are inter-related and mutually dependent: (1) authority of public·
bodYi (2) criteria for use of Design-Build or Construction
Management; and (3) the role of the Review Panel. While we
cover those three ita~ separately, we emphasize that each is a
vital segment of this compromise proposal.

AUTHORITY OF PUBLIC BODY

The Commonwealth already has in place the above
referenced criteria and procedures for the use of Design-Build or
Construc~ion Managa~~nt by state agencies. Our recommendations
do not change that a=rangement in any respect. The recommended
procedures would be applicable to all other public bodies in che
Commonwealth, including local governments, scheol boards,
authorities, etc. They are collectively referred to hereafter as
a "public body".

After the effective date of this arrangement, a public
body may determine Co use Design-Build or Construction Management
for a specified project: .. No statutory pre-determination is made
as to which construction projects mayor may not be best suited
for these alternative arranca~ents. This will be left to the
discretion of the public body, consistent with the process and
criteria p=ovided. The procedures for state agencies limits the
applicability of these alte~natives to certain type prcjects as
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set forth in the attached state policies. Here, the public
bodies are provided more latitude and less restrictions in this
respect under our recommendation.

To use a Design-Build or Construction Management
alternative, a public body would be required to have either on
staff or under contract a licensed architect or engineer, which
design professional must have the requisite ability to supervise
that specific project and who must be involved prior to and
during the procedure to be used in the solicitation and award of
such Design-Build or Construction Management contract. That
design professional will also be the individual having
responsible charge for the re~ulting p~oject.

The public body sha~l adopt written procedures
governing the selection, evaluation and award of a Design-Build
or Construction Management contract, with the procedures being
consistent with those described in the Virginia Public
Procurement Act ("Act") for the procurement of non-professional
services through competitive negotiation. The procedures
applicable to state agencies sets forth in some detail the steps
to be taken in such selection, evaluation and award process.
Here, discretion is left to the public body as to the details of
that selection/evaluation/award process with the mandate that it
must be consistent with the Act as set forth above and that such
compliance will be reviewed by the Review Panel. The thought
here was not to burden the public body with a specific procedure,
but to only require compliance with the competitive procurement
requirements of the Act.

Prior to making its determination that an alternative
project delivery system other than Design-Sid-Build should be
employed for a specified project, the public body would conduct a
public hearing on the proposal to use either Design-Build or
Construct2on Management for that project. This public hearing
would take place after two weeks notice (one notice per week),
providing at least 14 days notice of such hearing. This is
consistent with what most public bodies do-and provides an
opportunity for public input prior to the public body embarking
on an alternative arrangement.

In summary, this segment of the proposai allows public
bodies the alternative of using Design-Build or Construction .
Management that they do not now enjoy, with only modest
restrictions on the local process of that selection, evaluation
and award. It provides them an opportunity now not available to
them.
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CRITERIA FOR USE OF DESIGN-BUILD OR
CONSTRUCTION MANAGEMENT

For this component of our proposal, we followed
faithfully the criteria applicable to state agencies regarding
the use of Design-Build or Construction Management. These are
the criteria established by the Commonwealth as approved" by the
Senate Finance and House Appropriations committees. The thought
was that other public bodies should likewise comply with those
criteria. The below criteria are taken almost verbatim from the
requira~ents applicable to state agencies. (See paragraph C of
Commonwealth's August 26, 1988 memo dealing with Design-Build.)

In determining whether to use a Design-Build or
Construction Management contract, a public body shall make a
determination that Design-Build or Construction Management is
more advantageous than a competitive sealed bid construction
contract with a general contractor and shall indicate how the
public body will benefit from using Design-Build or Construction
Management for that specific project. The determination by the
public body to use Design-Build or Construction Management for a
specific project shall also include a written justification that
sealed bidding is not practical and/or fiscally advantageous.

In making its award of a Design-Build or Construction
Manage.'Tlent .contract I the public body will make such award to the
fully qualified offeror who submits the lowest cost acceptable
Proposal in response to a Request for a Proposal. If the public
body desires to ~ke an exception to this requirement that such
contract be awarded to the fully qualified offeror which has
submitted the lowest cost acceptable Proposal, the public body
must state the basis for such an exception.

As stated earlier, these are the same criteria
applicable to state agencies desiring to use Design-Build or
Const~Jction Managa~enc.

:n summary, here we are providing that the decision of
the public body cn the deviation f=om Design-Bid-Build to use
Desig~-3uild or Const=uc~ion ~4nagement shall be based on the
same c=i~eria t~at have been in place for the past eight years
fer ~~e agencies of the Commonwealth. The Review Panel would
rev~ew cha~ cece~ination as set for~h below.

ROLE OF REVIEW PANEL

~~e=e s~a:l be established a Public Body Design
Eu:'2.d/:::ns-:=-..lc~i~n~anaO'ement Review Panel ("Review Panel ")
cchs~s~i=g of ~i=e ~~dividuals as follows: two general
cont=~c~~=s se:=c~=d ==cm recommendations f=om the AGC, two
desi~= p=::fessic~a:s selec~sd f=cm recommendations from the
Desi~= ?==:essic~als, four representacives of public bodies
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selected from· recommendations by VML and VACO, with the ninth
member being the Director of the Division of Engineering and
Buildings of the Department of General Services, or his designee.
The Review Panel would be selected by the Governor. It would be
staffed by and operate under the Division of Engineering and
Buildings. This is the state agency division responsible for
coordination of construction of state agencies and employs the
individuals in state government most knowledgeable regarding
construction projects.

After the public body has made a determination of an
intent to award a Design-Build or Construction Management
contract, the public body shall submit to the Review panel a
request for review and shall 'provide information necessary to
assist the Review Panel in determining if the selection,
evaluation and award of such contract is in comcliance with the
provisions of the Act and the above criteria. The Review Panel
shall meet within 30 days of the receipt of such a request,
unless a different timetable is agreed to by the public body.
The Review Panel shall conduct such inquiry it determines
appropriate regarding the request and shall make its decision
within 60 days of the receipt of such request, unless a different
timetable is agreed to by the public body.

If .the Review Panel determines that the proposed
contract complies with the applicable criteria and the process
used was consistent with the Act, it shall approve such contract.
If the Review Panel determines that the proposed contract does
not comply with the applicable criteria or the process was not
consistent with the Act, then it shall not approve such contract;
in that instance, the public body may not enter into such
contract.

There are other administrative aspects of the operation
of the Review Panel in the proposed legislation that are not set
forth in this report.

The public body shall provide to the Review Panel
whatever information the Review Panel determines appropriate
during its review of the request by the public body. Similarly,
the public body shall provide whatever information the Review
Panel determines appropriate regarding the contract
implementation and the construction undertaken per such contract.

The Review Panel shall provide to the General Assembly
by December 1, 1999 its evaluation of and findings regarding all
construction undertaken per approved Design-Build or Construction
Management contracts, as well as its recommendations regarding
the terms and conditions of future use of Design-Build or
Construction Management contracts by public bodies, i= any_
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This segment of the proposal basically does three
things. First. It gives a public body the ability to have a
Design-Build or Construction Management contract approved in a
timely fashion, rather than waiting for General Assa~ly action
and the delayed effective date of that legislation. Second. The
Review Panel ensures that the public body determination and 'the
process it used are in compliance with the agreed criteria and
procedures. Third. It ultimately will provide an independent
source of information, analysis and recommendacion to assist the
General Assembly in its subsequent deliberations.

EXISTING STATUTE

§ 11-41.2:1 is the section by which the General
Assembly over the years has granted authorizations to various
public bodies to award Design-Build or Construction Manag~~ent

contracts. It is suggested that such section be repealed as any
project covered under that section will now be included in the
more comprehensive approach set forth in this proposal.

(NOTE TO WORKING GROUP FROM AXSELLE: Until I reached
this subject, I felt that any additional specificity or
assumptions made was based upon our deliberations, existing state
policies or standard practices. My suggestion regarding the
repeal of the existing statute admittedly goes beyond such
deliberations, policies and practices. I set it forth here as it
does seem logical. It would appear to make sense to have
everyone under the same agr~ed approach. My only concern is wich
localities who have only recently received their authorization
and which may not have implemented their construction prior to
July 1, 1996. We need to discuss.)

CONCLUSION

'The General Assembly has adopted the policy of
requiring Design-Bid-Build procedures in construction contracts.
This proposal allows public bodies other alternatives under
appropriate procedures and circumstances. It will also provide
some practical expe=ience with Design-Build or Construction
Management in the public sector for contractors, design
professionals and public bodies. That experience and the ~eport

of the Review Panel will assist the General Assa~ly in their
subsequent deliberations.

We hope you will find our suggestions helpful.

***

RLAJr./rjs
Enclosures
e:\""ftICI11ib\bi1luslO2I3m.oI

28



APPENDIXC

COMMONWEALTH 0/ VIRGINIA
OEPARTMENT OF GENERAL SERVICES

MStON Of ENGINeeRING AHO BUILDINGS

MEMORANDUM

26. 1988

TO: The Honorable Carolyn J. Mos.
Secretary of Admin1stratIOQ

THROUGH: Wendell L. Seldon

FROM: Nathan I. Broocke~

RE: Design-Build and ConstructIon Management Procedures

The last hurdle leadiua to adopt1oQ of tbe attached procedures va.
cleared with the House Appropriations CoJlllRittee' 8 approval of the pro
cedures OD August 26, 1988.

The procedures are ready for your signature. Ve are preparing a aemo
randum to all state agencies anoouncins their availability for use. The
approved procedures and tmplement1ng inseruct10ns will beeome Chapter IV
of the new Capital Outlay Manual.

Please returu the slgned procedure direct to Beary Shirley in the Bureau
of Capital Outlay Management.

~/bl
Attachment
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PROCEDURES FOR UTILI~ING DESIGN-BUILD (011) CONTRACTS

In accordance with the provision. of Section 11-41.2 of the Code of
Virginia I hereby adopt the follow1na procedure. for the procurement of
Des1gn--:!u11d contracta, which shall be followed by all depart:.enta,
ageneie. and institutions of the Commonwealth. These procedure. shall
be effective July 1. 1988.

A. LEGISLATIVE AUTHORITY

Under authority of Sec.t1oll 11-41.2 of the Code of Virginia, the
Commoavealth may contract to se~ur. Design-Build (D/I) project. OQ &
fixed price basis .in accord~nce with these procedures. tTnder
authority of Section 11-41(C) (2) of the Code of Virginia, the
Commonwealth is authorized to use competitive negotiations to
procure Design-Build eontra~t.".

B. CRITERIA FOa USE OF DESIGN-BUILD CONTRA~ (D/B) : DesigQ-Build
contract. may be approved for use 00 bUilding project. 111 the
following general categories: warehouse/storage buildings, .garagel
maintenance shops, aeneral mercantile buildings, single-story
administrative buildings, recreational ani concession buildings.
exhibition and agricultural buildings and housing.

c. PROCEDURE FOil APPROVAL mUSE D/I: The Agency shall request
authority, in writing. to use a D/B contract. Honnally the WTitteD
request viII be submitted with the Ca.pital Project Request for the
proj ect , (See the Commonwealth Planning and Budgeting Systea
Manual.)

The request shall justUy and substantiate that Design Build i.
more advantageous than a competitive sealed bid construction con
tract with a general contractor aDd shall indicate how the CoDlllOn
wealth vill benefit from usus D/I. The request shall also include
a written justification that sealed b1ddin& 18 not practical and/or
fiscally advantageous. If the Agency desires aD exception to the
rule set forth in Paragrapb D.3(g) hereof. that the contract b.
awarded to the lowest C08t offeror which baa submitted an
acceptable Technical Proposal, the Agency lUst submit • request for
an exception aloDg v1th its request for authority to use Dea1gll
Build Contract. Exceptions may be srantecl by the Director. D1visioD
of Engineering and Buildings.

The Director. Division of Engineering and Buildings, is the approv
ing authority for requests to use niB procedures.

D. DESIGN-BUILD SELECTIOH PROCEDURES: Oa projects approved for
Design-Build. procurement of the contract shall be a two step
competitive negotiation procesi. The follovina procedures shall
be used 1n selecting & Deslp-Builder and awarding a contract:

1. The Agency shall appoint an !valuat1oll Committee which shall
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include a licensed profess1on41 engineer or architect troa the
Division of Enslneer1na and Buildings. "Ieney aeaber••hould
include licensed proCes8ional enc1neera/architeet8 if pos.ible.

2. Selection of Qualified Offerors (STEP I)

a. 'nle AJeney shall publish notic. of it. lnvlt~cl0D for
Des1sn-Builders to sub.it qualification.. The Dotie.
shall appear in at least tvo daily newspapers aaeS in th.
Virginia Business Opportunities (VSO). the requirement
to publish in the YBO aay be vaived by the Director of
Engineer1nl and BUild1QSs in oreler to expedite the
proces••

b. Ttl. Committee shall evaluate each respond1ns fina'.
subm1ttal. and any oth-er relevant 1nfomatioD and shall
select no more than five offerors deemed most suitable for
the project.

3. Selection of Design-Build Contractor (STEP II)

a) The Agenc)' shall prepare a lequeat for Proposal (UP)
contain1ns the Agency'. Facility lequire_ut.. buildina
and site criteri.. site and 8urvey data. the crIteria to
be used to evaluate au_itta!. aDd other relevant infor
mation.

b) The Agency will invite a IIl1n1JDu1a of two and a "aaximua of
five D/B offeror. deemed 1R08t suitable for the project,
fro. those selected by the Comlttee to sub.it Technical
and Cost Proposals. Sealed Technical PrOp08&la rill b.
submitted to the Evaluation Committee. Separacelysealed
Cost Proposals vill be submitted to the Aaency Treasurerl
Fiscal Officer. and secured 1»1 h1a aDd kept sealec! until
evaluation of the Technical Proposals and the desip deve
lopmect negotiations are co.pleted.

c) The Evaluation Coaaittee vill evaluate the TechDical Pro
posals based 011 the criteria cODtailled 1A the UP. It
vill infora each D/B offeror of "7 acljuataellta uecessary
to ..ke its Technical Proposal fully comply vida the
requirement. of the RFP. III acld1t101l, the !selley "1
require that offeror. make design adjustment. necessary to
incorporate project improvements and/or additional detail
identified by the CoUDit~ee during des1p development.

d) Based OD the revision. made to the techDieal Proposal.,
the CoDaittee and au offeror may nelot1ata additive and
deductive amendment. to the offeror'. Co.e Proposal.. In
addition, all offerer ""7 subait cost deduct10DS frOil it.
oris1nal sealed eeae proposal which are Dot baseeS upon
revision. to the Technical Proposals.
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e) At the conclusion of Design Development. the Evaluation
Committee shall publicly open, read aloud, and tabulate
the Cost Proposals. It ahall adel to or subtract fro.
the Coat Proposal any cost adjust~ent8 contained in amend
ments submitted by a 011 offeror.

f) The Committee shall make its recommendation on the selec
tion of a Design-Builder to the agency head based OD ita
evaluation and negotiations. The agency head shall
select the Design-Builder.

g) Award of the D/I contract shall be made to the of feror
vhich submits an acee~table Technical Proposal at the
lowese cost, unless the Agency has received the approval
of the Director of Engineering and Buildings to award on
an alternate basis.

h) The Agency shall nocify the Division of Engineering aod
Buildings of the Agency bead's selection of the Des1gu
Builder and shall request authority to award a contract
by submission of GS rom E&B 00-8 and supporting docu
ments for the Governor's approval.

i) Upon receipt of the Governor', approval to award che
contract, the Agency viII notify all offeror. who
subm.itted proposals which offeror was selected. for the
project. In the alternative, the Agency may Dotify all
offerors who submitted proposals of the Agency', intent
to avard the contract ~o a particular offeror at any time
after the Agency bas selected a Design-Builder, without
waiting for the Governor's approval.

SEP • 7 1988
Date
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PROCEDURES FOR UTILIZ INC CONSTRUCTION KAHACEHEHT (CK) CONTRACTS

In accord3nee with the provision of Sec. 11-41.2 of the Code of Vlrslnla,
I hereby adopt the follow1na procedures for the procure••at of COQ

structi.on lIIanasement contract. which ahall be followed by all depart
lIents, asenei.. and ins titutions of the Co.onwealth (each of vh1ch 1.
hereinafter referred to a8 the "Asencytt). the.. procedures sh.ll be
effective July I, 1988.

A. LEGISLATIVE AUTHORITY: Under author1t7 of SectioD 11-41.2 of the
Code of Virginia. the Commonwealth lIlay eoter 1slto • contract vi til a
Consttuet1oft Manaaer ill accordance with these procedure.. Under
authority of Section 11-41(C)(2) of the Cod. of Virginia, the
Commonwealth is authorized to use competit1v. aeaotiat1oQ to procure
Construction Management contracta.

B. CRITERIA FOR USE or CONSTRUCtION MANAGEKEHT: Construction manage
ment (CK) contracts may be approved for use OD project. with an
estimated construction cost 1n excess of $10.000,000 where 1) fast
tracklD1 of construction 18 needed to aeet 'cency procr.. require
ments and/or 2) where value eftg1neerl.q aDd/or conatructab111ty
analyses concurrent with de811D are required.

c. PROCEDURE lOR APPROVAL to- USE CONSTIlUCTIOlf lWlACEMEHT: The !seDCy
shall request authority. 1n vr1tinS. to use a ac eoutr.ct. Koraall,..
the vt'itten request vill be subai1tted rith the Preplannina Stud,.
(See the Commonweal th 'lanniDS and Budaet1q S,stea Hanual).

The request shall justify and substantiate that a QI contract 1.
more fiscally advaDtaseoua than a competitive sealed bid construc
tion COQtract with a senera! contractor aDd shall 1Ddlcate how the
Commonwealth will benefit from U8!ns aI. the .request will also
include & written justification that coapetitive sealed b1.dcl1q U
not practicable and I or fiscally advantaaeoua for the pTocureaeDt of
a Construction Manacer.

The Director of the D1v1siOll of EDs1neer1.q anel Buildinc, 1a the
app~ov1a& authority for requesta to use CK.

D. PREQUALIFlCATIOIl PROCEDURES: 011 project. approved for ai, the
AgeDc1 shall proceed .a follows to prequal1fy offerors who 1II&y
submit proposals.·

1. The Agency shall appoint an Evaluation Coaa1ttee which shall
include a licensed professional enc!neer or architect provided
by the Division of Engineering and Bu11d1Dss. Agency aellbers
shall include l1eensed des1p pro~ess1onal.t if possible.

2. 111e Agency shall publish all 1nvitat101l to prequal1fy 1Jl at
least two 4aily newspapers and 1D. the "Virain1a IUline.. Oppor
tunities.- ne require.eDt to publish 111 th. "Vlr&1n1a
Business Opportuuitie.- ••, be vaived .J the Director of the
Division of Euaineerua aDel Bu11d1D&' 111 order to expedite the
proces••
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3. The Committee shall evaluate each r~spond1n8 firm's submittal.
and any other relevant information and shall and determine
those deemed qualified with respect t~ the criteria established
for the project.

4~ In addition to the procedures described above for prequallfyinl
firms for individual CK projects. the Division of Engineerins
and Buildings may establish prequaliflc8tion procedures for
particular type. of construction project. In accordance with
Section 11-46 of the Code of Virginia and firms qualified
under that procedure may compete for projects of the type for
which they were qualified unless the Director of the Dlvlsiou
of Eng1neer1na and Buildings detet1l1nes that furthel' pre
qualification for a.particular_project 1s desirable.

E. SELECTION PROCEDURES:

1. The Evaluation Committee will send Request for Propo$als (RFP)
to the prequo!lfied firms and request submission of formal
proposals from thea.

2. The Committee vill evaluate and rank the proposals and conduct
negotiations with tvo or more offerer. submitting the beat
proposals. Should the Agency determiDe in vriting and at ita
801. discret10ll that" only one offeror 1. fully qualified, or
that one offerer 18 clearly acre highly qualified than the
others under consideration. then, with the consent of the
Director of the Division Engineering and Buildings, a contract
may be negotiated with and awarded to that offeror.

3. The Committee shall make ita recommendations on the selection
of a Construction Manager to the Agency head based on ita
~valuat1on and negotiations. The Agency head shall select the
Construction Manager.

4. The Agency shall notify the Division of £ngineer1ng and Build
ings of the Agency bead', selection of the Construction Manager
and shall request authority co avard & contract by submissiou
of GS Form E&B co-8 aDd supporting document. for the Governor's
approval.

s. UpOD reee!pc of the Governor', approval to award the contract.
the Agency will notify all offeror. who submitted proposals

.whieh offeror was selected for ~he project. In the alternative,
the Agency may notify all offerora who submitted proposal. of
the Agencyt s intent to award the contract to • particular
offeror at any time after the Agency bead has selected the
Construction Manager without waiting for the Governor',
approval.
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,. REQUIRED CONSTRUCTION MANACEMENT CONTRACT TERMS: Any Cu.ran tel
Maximum Price construction management contract entered into by any
department. agency or institution of the Commonwealth will contain
provisions requiring that (1) not more than lOX of the con8truction
wo.rk (measured by cost of the work) w111 be performed by the CH
with its own forces and (2) that the rema1n1na 90: of the construc
tion work v111 be performed by subcont'tactors of the Q{ which the
CK must procure by publicly advertised. competitive sealed biddins.
In extraordinary circuJDstanc~s the Director of Division of
Engineering may grant a waiver of these contractural requirements in
whole or in part.
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1 APPENDIXD
2
3 HOUSE nur, NO. 336
4 Offered January 15, 1996
5 A BILL to amend and reenact §§ 2.1-1.6 and 9-6.25:2 of the Code of Virginia; to amend the
6 Code of Virginia by adding sections numbered 2.1-483.1:2. and 11-41.2:2 through 11-
7 41.2:5; and to repeal § 11-41.2:1 of the Code of Virginia effective January 1. 1997,
8 relating to the VirginiaPublic ProcurementAct; design-build authorityfor public bodies
9 other than the Commonwealth.

i£
12 Patrons--Woodrum, Almand and Wilkins; Senators: Marye and Stosch

l~
15 Referred to Committee on General Laws

i~
18 Be it enacted by the General Assembly of Virginia:
19 1. That §§ 2.1-1.6 and 9-6.25:2 of the Code of Virginia are amended and reenacted and
20 that the Code of Virginia is amended by adding sections numbered 2.1-483.1:2 and 11-
21 41.2:2 through 11-41.2:5 as follows:
22 § 2.1-1.6. State boards.
23 A. There shall be, in addition to such others as may be established by law, the following
24 permanent collegial bodies affiliated with a state agency within the executive branch:
25 Accountancy, Board for
26 Aging, Advisory Board on the
27 Agriculture and Consumer Services, Board of
28 Air Pollution, State Advisory Board on
29 Alcoholic Beverage Control Board, Virginia
30 Apple Board, Virginia State
31 Appomattox State Scenic River Advisory Board
32 Aquaculture Advisory Board
33 Architects, Professional Engineers, Land Surveyors and Landscape Architects, State
34 Board for
35 An and Architectural Review Board
36 Athletic Board, Virginia
37 Auctioneers Board
38 Audiology and Speech-Language Pathology. Board of
39 Aviation Board, Virginia
40 Barbers, Board for
41 Branch Piiots, Board for
42 Bright Flue-Cured Tobacco Board, Virginia
43 Building Code Technical Review Board, State
44 Catoctin Creek State Scenic River Advisory Board
45 Cattle Industry Board, Virginia
46 Cave Board
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House Bill No. 336

Certified SeedBoard, State
Chesapeake Bay Local Assistance Board
Chickahominy State Scenic River AdvisoryBoard
Child Abuse and Neglect, Advisory Board on

.Chippokes PlantationFarm Foundation, Board ofTrustees
Clinch Scenic River Advisory Board
Coal Mining Examiners, Board of
CoalResearch and Development AdvisoryBoard, Virginia
Coal SurfaceMining Reclamation Fund AdvisoryBoard
Coastal Land Management Advisory Council, Virginia
Conservation and Development ofPublic Beaches, Board on
Conservation and Recreation, Board of
Contractors, Board for
Com Board, Virginia
Correctional Education,Board of
Corrections, State Board of
Cosmetology, Board for
Criminal Justice ServicesBoard
Dark-Fired Tobacco Board, Virginia
Deaf and Hard-of-Hearing, Advisory Board for the Departmentfor the
Dentistry, Board of
Design-Build/Construction Management Review Board
Education, State Board of
Egg Board, Virginia
Emergency Medical Services AdvisoryBoard
Employment Agency Advisory Board
FarmersMarket Board, Virginia
FilmOfficeAdvisory Board
Fire ServicesBoard, Virginia
Forensic Science Advisory Board
Forestry, Board of
Funeral Directors and Embalmers, Board of
Game and Inland Fisheries, Board of
Geology, Board for
Goose Creek Scenic River Advisory Board
Health Planning Board, Virginia
Health Professions, Board of
Health, State Board of
Hearing Aid Specialists, Board for
Hemophilia Advisory Board
Historic Resources, Board of
Housing and Community Development, Board of
Industrial Development Services AdvisoryBoard
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1 House Bill No. 336
2
3 Insurance Advisory Board, State
4 Irish Potato Board, Virginia
5 Laboratory Services Advisory Board
6 (Effective July 1, 1996) Litter Control and Recycling Fund Advisory Board
7 MarineProducts Board, Virginia
8 Medical Advisory Board, Department ofMotor Vehicles
9 Medical Board of the Virginia Retirement System

10 Medicare and Medicaid, Advisory Board on
11 Medicine, Board of
12 MentalHealth, Mental Retardation and Substance Abuse Services Board, State
13 Migrant and Seasonal Farmworkers Board
14 Military Affairs, Board of
15 Mineral MiningExaminers, Board of
16 MinorityBusinessEnterprise, Interdepartmental Board ofthe Department of
17 Networking Users Advisory Board, State
18 Nottoway State Scenic River Advisory Board
19 Nursing, Board of
20 Nursing Home Administrators, Board of
21 Occupational Therapy, Advisory Board on
22 Oil and Gas Conservation Board, Virginia
23 Opticians, Board for
24 Optometry, Board of
25 Peanut Board, Virginia
26 Personnel AdvisoryBoard
27 Pesticide Control Board
28 Pharmacy, Board of
29 Physical Therapy to the Board ofMedicine, AdvisoryBoard on
30 Plant Pollination Advisory Board
31 Polygraph Examiners Advisory Board
32 Pork Industry Board, Virginia
33 Poultry Products Board, Virginia
34 Private College Advisory Board
35 Private Security Services Advisory Board
36 Professional and Occupational Regulation, Board for
37 Professional Counselors, Board of
38 Professional Soil Scientists, Board for
39 Psychiatric Advisory Board
40 Psychology, Board of
41 PublicBuildingsBoard, Virginia
42 Public TelecommunicationsBoard, Virginia
43 Radiation Advisory Board
44 Real Estate Appraiser Board
45 Real Estate Board
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House BillNo. 336

Reciprocity Board, Department ofMotor Vehicles
Recreational FishingAdvisory Board, Virginia
Recreation Specialists, Board of
Reforestation Board
Rehabilitation Providers, Advisory Board on
Rehabilitative Services, Board of
Respiratory Therapy, Advisory Board on
Retirement SystemReviewBoard
Rockfish State ScenicRiver Advisory Board
Safety and Health Codes Board
Seed Potato Board
Sewage Handling and Disposal Appeal ReviewBoard, State Health Department
Shenandoah State ScenicRiver Advisory Board
Small Business Advisory Board
Small BusinessEnvironmental Compliance AdvisoryBoard
SmalIGT&nsBoard,Vrr~nia

Social Services, Board of
Social Work, Board of .
Soil and Water ConservationBoard, Virginia
Soybean Board, Virginia
State Air PollutionControl Board
Substance Abuse Certification Board
SurfaceMining Review,Board of
Sweet Potato Board, Virginia
T & M Vehicle Dealers' Advisory Board
Teacher Education and Licensure, Advisory Board on
Tourism and Travel Services Advisory Board
Transportation Board, Commonwealth
Transportation Safety,Board of
Treasury Board, The, Departmentof the Treasury
Veterans' Affairs, Board on
VeterinaryMedicine, Board of
Virginia Board for AsbestosLicensing
VirginiaCoal Mine SafetyBoard
VirginiaCorrectionalEnterprisesAdvisory Board
VirginiaEmployment Commission, State Advisory Board for the
(Effective July 1, 1996) Virginia HigherEducation TuitionTrust Fund, Board ofthe
VirginiaHorse IndustryBoard
VirginiaManufacturedHousing Board
VirginiaRetirement System, Board ofTrustees
(For effectivedate - See Editor's note) Virginia Sheep Industry Board
Virginia Veterans Cemetery Board
VirginiaWaste Management Board
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1 House Bill No. 336
2
3 Visually Handicapped, VirginiaBoard for the
4 Voluntary Fonnulary Board, Virginia .
5 War MemorialFoundation, Virginia, Board ofTrustees
6 (Contingently repealed - See Editor's note) Waste Management Facility Operators, Board
7 for
8 Water Resources Research Center Statewide Advisory Board, Virginia
9 Waterworks and Wastewater Works Operators, Board for

10 Well Review Board, Virginia
11 Youth and FamilyServices, State Board of
12 B. Notwithstanding the definition for "board" as provided in § 2.1-1.2, the following
13 entities shall be referred to as boards:
14 CompensationBoard
15 State Board ofElections
16 State Water Control Board
17 VirginiaParole Board
18 Virginia Veterans Care Center Board ofTrustees.
19 § 2.1-483.1:2. Assistance to theDesign-Build/Construction Management Review Board
20 The Director of the DivisionojEngineering and Buildings or his designee shall serve as
21 a member of the Design-Build/Construction Management Review Board (the Review Board)
22 createdpursuant to § 11.41.2:3. The Division shall provide staffsupport to the Review Board in
23 the conduct ofits duties in accordance with § 11-41.2:4.
24 § 9-6.25:2. Policy boards, commissions and councils.
25 There shall be, in addition to such others as may be designated in accordance with § 9-
26 6.25~ the following policyboards, commissions and councils:
27 Apprenticeship Council
28 Athletic Board
29 Auctioneers Board
30 Blue Ridge RegionalEducation and Training Council
31 Board for Accountancy
32 Board for Architects, ProfessionalEngineers, Land Surveyorsand Landscape Architects
33 Board for Barbers
34 Board for Contractors
35 Board for Cosmetology
36 Board for Geology
37 Board for Hearing Aid Specialists
38 Board for Opticians
39 Board for Professional and OccupationalRegulation
40 Board for Professional Soil Scientists

. 41 Board for Waterworks and Wastewater Works Operators
42 Board of Agricultureand Consumer Services
43 Board of Audiology and Speech-Language Pathology
44 Board of Coal Mining Examiners
45 Board of Conservation and Recreation
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1 House Bill No. 336

BoardofCorrectional Education
4 BoardofDentistry

.5 Board of Directors, Virginia Student Assistance Authorities
6 Board of Funeral Directors and Embalmers
7 Board of Health Professions

,8 Board of Historic Resources
9 Board of Housing and Community Development

10 Board of Medical Assistance Services
11 Board of Medicine
12 Board of Mineral MiningExaminers
13 BoardofNu~mg

14 Board ofNursing Home Administrators
15 Board ofOptometry
16 Board ofPhannacy
17 Board ofProfessional Counselors
18 Board ofPsychology
19 Board ofRecreation Specialists
20 Board of Social Services·
21 Board ofSocial Work
22 Board ofSurfaceMining Review
'lQ Board ofVeterinary Medicine

Board on Conservation and DevelopmentofPublicBeaches
~D Chesapeake Bay Local Assistance Board
~6 Child Day Care and Early ChildhoodPrograms, Virginia Council on
~7 Child Day-Care Council
~8 Commission on Local Government
~9 Commonwealth TransportationBoard
~o Council on HumanRights
31 Council on Information Management
32 Criminal JusticeServicesBoard
33 Design-Build/Construction ManagementReview Board
34 Disability Services Council
35 FarmersMarket Board, Virginia
36 Immigrant andRefugeePolicyCouncil
~7 Interdepartmental Council on Rate-setting for Children's Facilities
38 Library Board, the LibraryofVirginia
19 MarineResources Commission
~O Milk Commission
~1 PesticideControl Board
~2 Real Estate AppraiserBoard
~3 Real Estate Board
b4 ReciprocityBoard, DepartmentofMotor Vehicles

Safety and Health Codes Board
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1 House Bill No. 336
2
3 Seed Potato Board
4 Southside Virginia Marketing Council
5 Specialized Transportation Council
6 State Air Pollution Control Board
7 State Board ofCorrections
8 State Board ofElections
9 State Board ofHealth

10 State Board ofYouth and Family Services
11 State Health Department, Sewage Handling and Disposal Appeal Review Board
12 State Library Board
13 State Mental Health, Mental Retardation and Substance Abuse Services Board
14 State Water Control Board
15 Substance Abuse Certification Board
16 Treasury Board, The, Department ofthe Treasury
17 Virginia Aviation Board
18 Virginia Board for Asbestos Licensing
19 Virginia Fire Services Board
20 Virginia Gas and Oil Board
21 Virginia Health Planning Board
22 Virginia Health Services Cost Review Council
23 Virginia Manufactured Housing Board
24 Virginia Parole Board
25 Virginia Public Telecommunications Board.
26 Virginia Soil and Water Conservation Board
27 Virginia Voluntary Formulary Board
28 Virginia Waste Management Board
29 Virginia World Trade Council.
30 § 11-41.2:2. Design-build or construction management contractsfor public bodies other
31 than the Commonwealth; eligibility requirements; award ojcontract; records to be kept.
32 A. Any public body other than the Commonwealth may enter into a contract for
33 construction on a fixed price or not-to-exceed price design-build or construction management
34 basis provided the public body complies with the requirements of this section and has obtained
35 the approval of the Design-Build/Construction Management Review Board (the Review Board)
36 pursuant to § 11-41.2:5. Prior to the procurement of any design-build or construction
37 management contract for a specific constructionproject, the public body shall submit a request
38 for review to and receive approval from the Review Board. Prior to such request, the public
39 body shall:
40 1. Have adopted, by ordinance or resolution, writtenprocedures governing the selection,
41 evaluation and award ofdesign-build and construction management contracts. Such procedures
42 shall be consistent with those described in this chapter for the procurement of nonprofessional
43 services through competitive negotiation and theprovisions of the Capital OutlayManual oj the
44 Commonwealth for design-build and constructionmanagement;
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, House Bill No. 336

3 2. Have in its employ or under contract a licensed architect or engineer who shall
. 4 possess the requisite ability and competence appropriate for such construction project; and

5 3. Have documented in writing that for a specific construction project (i) a design-build
6 or construction management contract is more advantageous than a competitive sealed bid
7 construction contract; (ii) there is a benefit to the public body by using a design-build or
8 construction management contract; and (iii) competitive sealed bidding is not practical or
9 fiscally advantageous.

10 B. Once approved by the Review Board in accordance with § 11-41.2:5, the public body
11 may award a design-build or construction management contract. Such contract shall be
12 awarded to the fully qualified offeror who submits an acceptable proposal at the lowest cost in
13 response to a Request for Proposal. If the public body desires to make an exception to this
14 requirement, the public body, by resolution, shall state the basisfor the exception.
15 C. The public body shall maintain records as prescribed by the Review Board to allow
16 post project evaluation by the Review Board
17 § 11-41.2:3. Design-Build/Construction Management Review Board created;
18 membership; terms; staffing; seal.
19 A. There is hereby created the Design-Build/Construction Management Review Board,
20 hereinafter referred to as the Review Board, which shall be composed of nine members to be
21 appointed by the Governor as follows: the Director of the Division of Engineering and
22 BUildings of the Department of General Services, or his designee; two Class A general

contractors selectedfrom a list recommended by the Associated General Contractors; two design
...4 professionals selectedfrom a list recommended by the Consulting Engineers Council of Virginia,
25 the Virginia Society
26 of the American Institute ofArchitects, and the Virginia Society ofProfessional Engineers; and
27 four representatives of public bodies other than the Commonwealth selected from a list
28 recommended by the Virginia Municipal League and the Virginia Association ofCounties.
29 B. The initial terms of the Review Board shall be as follows: two members shall be
30 appointedfor two-year terms, three members shall be appointed for three-year terms and three
31 members shall be appointedfor four-year terms. Thereafter, all appointments shall be for terms
32 offour years, except that appointments to fill vacancies shall be for the unexpired terms. No
33 person shall be eligible to serve for more than two successive terms, except the Director of the
34 Division ofEngineering and Buildings, who shall serve until a successor qualifies.
35 C. The Review Board shall elect its chairman and vice-chairman from among its
36 members. Members shall receive no compensation for their services as members of the Review
37 Board. but the nongovernmental members shall receive reasonable expenses.
38 D. The Review Board shall meet on the third Wednesday of each month to conduct its
39 business as required by § J1-41.2:4. However, monthly meetings may he cancelled by the
40 chairman if here is no business before the Review Board Five members shall constitute a
41 quorum.
42 E. Such staff support as is necessary for the conduct of the Review Board's business
43 shall be furnished by the Division ofEngineering and BUildings of the Department of General
"1: Services pursuant to § 2.1-483.1:2.

F The Review Board shall adopt a seal by which it shall authenticate its proceedings.
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1 Bouse Bill No. 336
2
3 § 11-41.2:4. Duties ofthe Design-Build/Construction Management Review Board
4 The Review Board shall have the following duties:
5 1. Review submissions by public bodies other than the Commonwealth to determine if the
6 process for the selection, evaluation and award of a design-build or construction management
7 contract is in compliance with the provisions ofthis chapter;
8 2. Determine whether the public body has complied with the requirements of§ J1-41.2:2
9 and that the determinations made by the public body pursuant to § 11-41.2:2 are reasonable ;

10 3. Adopt regulations in accordance with the Administrative Process Act (§ 9 -6.14:1 et
11 seq.) relating to the form and substance ofsubmissions to be reviewed by the Review Board and
12 any criteria upon '\1.hich the Review Board shall make a determination ofcompliance;
13 4. Make post project evaluations of construction- projects procured by design-build or
14 construction management contracts entered into by public bodies other than the Commonwealth,
15 including cost and time savings, effectiveness of the selection, evaluation and award of such
16 contracts, and the benefit to the pub/it: body; and
17 5. Report to the General Assembly and the Governor on or before December 1, 1999,
18 concerning the Review Board's evaluation ofandfindings regarding all construction undertaken
19 by public bodies other than the Commonwealth since July I, 1996J and any recommendations
20 relating to future use of design-build or construction management contracts by such public
21 bodies.
22 § 11-41.2:5. Review by the Review Boardfor design-build or construction management
23 approval; effect ofdisapproval; review ofReview Board decision.
24 The Review Board shall conduct such inquiry it deems appropriate and may require the
25 submission ofadditional documents or information by the public body, in a form prescribed by
26 the Review Board, to determine if the public body has complied with the provisions of this"
27 chapter.
28 Within sixty working days of the receipt ofthe request for review, the Review Board shall
29 render a decision, unless a different timetable is agreed to by the public body. If the Review
30 Board determines that the proposed use ofa design-build or construction management contract
31 complies with the provisions of this chapter, it shall approve such use. If the Review Board
32 determines that the proposed use of a design-build or construction management contract does
33 not comply with the provisions of this chapter, then it shall disapprove such use, and the public
34 body shall be precluded from procuring construction of the proposed project using a design-
35 build or construction management contract. If no decision is made by the Review "Board within
36 the sixty-day period or as otherwise agreed to by the public body, the proposed use ofa design-
37 build or construction management contract shall be deemed approved
38 Any public body other than the Commonwealth which has been aggrieved by any action
39 ofthe Review Board shall be entitled to a review ofsuch action. Appealsfrom such actions shall
40 be in accordance with the provisions ofthe Administrative Process Act (§ 9-6.1";': 1 et seq.).
41 2. That the provisions of § 11-41.2:2 shall not apply to any project authorized pursuant to
42 § 11-41.2:1 on or before July 1, 1996.
43 3. lhat § 11-41.2:1 of the Code of Virginia is repealed, effective January 1, 1997.
44 4. That notwithstanding the repeal of § 11-41.2:1, authority granted public bodies pursuant
45 to § 11-41.2:1 shall continue until July 1, 1997, provided contracts for design-build or
46 construction management projects have been awarded on or before that date.
47 #
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APPENDIXE

CHAPTER 962

An Act to amend and reenact §§ 2.1-1.6 and 9-6.25:2 of the Code of Virginia; to amend the
Code of Virginia by adding sections numbered 2.1-483.1:2 and 1J-41.2:2 through JJ
41.2:5: and to repeal § 11-41.2:1 of the Code of Virginia effective January J, 1997,
relating to the Virginia Public Procurement Act; design-build authority for public bodies
other than the Commonwealth.

[H 336]
Approved April 17, 1996

Be it enacted by the General Assembly of Virginia:
1. That §§ 2.1-1.6 and 9-6.25:2 of the Code of Virginia are amended and reenacted and
that the Code of Virginia is amended by adding sections numbered 2.1-483.1:2 and 11
41.2:2 through 11-41.2:5 as follows:

§ 2.1-1.6. State boards.
A. There shall be, in addition to such others as may be established by law, the following

permanent collegial bodies affiliated with a state agency within the executive branch:
Accountancy, Board for
Aging, Advisory Board on the
Agriculture and Consumer Services, Board of
Air Pollution, State Advisory Board on
Alcoholic Beverage Control Board, Virginia
Apple Board, Virginia State
Appomattox State Scenic River Advisory Board
Aquaculture Advisory Board
Architects, Professional Engineers, Land Surveyors and Landscape Architects, State Board
for
Art and Architectural Review Board
Athletic Board, Virginia
Auctioneers Board
Audiology and Speech-Language Pathology, Board of
Aviation Board, Virginia
Barbers, Board for
Branch Pilots, Board for
Bright Flue-Cured Tobacco Board. Virginia
Building Code Technical Review Board, State
Catoctin Creek State Scenic River Advisory Board
Cattle Industry Board, Virginia
Cave Board
Certified Seed Board, State
Chesapeake Bay Local Assistance Board
Chickahominy State Scenic River Advisory Board
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Child Abuse and 1~eglect, Advisory Board on
Chippokes Plantation Farm Foundation, Board ofTrustees
Clinch ScenicRiver Advisory Board
CoalMining Examiners, Board of
CoalResearch and Development AdvisoryBoard, Virginia
Coal Surface MiningReclamation Fund Advisory Board
Coastal Land Management Advisory Council, Virginia
Conservation and Development ofPublic Beaches, Board on
Conservation and Recreation, Board of
Contractors Board for
Com Board, Virginia
Correctional Education, Board of
Corrections, State Board of
Cosmetology, Board for
Criminal Justice Services Board
Dark-FiredTobacco Board, Virginia'
Deaf and Hard-of-Hearing, Advisory Board for the Department for the
Dentistry, Board of
Design-Build/Construction Management ReviewBoard
Education, State Board of
Egg Board, Virginia
EmergencyMedical Services AdvisoryBoard
Employment Agency AdvisoryBoard
Fanners Market Board, Virginia
FilmOffice AdvisoryBoard
Fire ServicesBoard, Virginia
Forensic Science AdvisoryBoard
Forestry, Board of
Funeral Directors and Embalmers, Board of
Game and InlandFisheries, Board of
Geology, Board for
Goose Creek Scenic River Advisory Board
Health PlanningBoard, Virginia
Health Professions, Board of
Health, State Board of
Hearing Aid Specialists, Board for
HemophiliaAdvisoryBoard
Historic Resources, Board of
Housing and Community Development, Board of
Industrial Development Services Advisory Board
Insurance Advisory Board, State
Irish Potato Board, Virginia
Laboratory Services Advisory Board
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Litter Control and Recycling Fund Advisory Board
Marine Products Board, Virginia
Medical Advisory Board, Department ofMotor Vehicles
Medical Board of the Virginia Retirement System
Medicare and Medicaid, Advisory Board on
Medicine, Board of
Mental Health, Mental Retardation and Substance Abuse Services Board, State
Migrant and Seasonal Farmworkers Board
Military Affairs, Board of
Mineral Mining Examiners, Board of
Minority Business Enterprise, Interdepartmental Board ofthe Department of
Networking Users Advisory Board, State -
Nottoway State Scenic River Advisory Board
Nursing, Board of
Nursing Home Administrators, Board of
Occupational Therapy, Advisory Board on
Oil and Gas Conservation Board, Virginia
Opticians, Board for
Optometry, Board of
Peanut Board, Virginia
Personnel Advisory Board
Pesticide Control Board
Pharmacy, Board of
Physical Therapy to the Board ofMedicine, Advisory Board on
Plant Pollination Advisory Board
Polygraph Examiners Advisory Board
Pork Industry Board, Virginia
Poultry Products Board, Virginia
Private College Advisory Board
Private Security Services Advisory Board
Professional and Occupational Regulation, Board for
Professional Counselors, Board of
Professional Soil Scientists, Board for
Psychiatric Advisory Board
Psychology, Board of
Public Buildings Board, Virginia
Public Telecommunications Board, Virginia
Radiation Advisory Board
Real Estate Appraiser Board
Real Estate Board
Reciprocity Board, Department ofMotor Vehicles
Recreational Fishing Advisory Board, Virginia
Recreation Specialists, Board of
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Reforestation Board
Rehabilitation Providers, Advisory Board on
Rehabilitative Services, Board of
Respiratory Therapy, Advisory Board on
Retirement System Review Board
Rockfish State Sceriic River Advisory Board
Safety and Health Codes Board
Seed Potato Board
Sewage Handling and Disposal Appeal Review Board, State Health Department
Shenandoah State Scenic River Advisory Board
Small Business Advisory Board .
Small Business Environmental Compliance Advisory Board
Small Grains Board, Virginia
Social Services, Board of
Social Work, Board of
Soil and Water Conservation Board, Virginia
Soybean Board, Virginia
State Air Pollution Control Board
Substance Abuse Certification Board
Surface Mining Review, Board of
Sweet Potato Board, Virginia
T & M Vehide Dealers' Advisory Board
Teacher Education and Licensure, Advisory Board on
Tourism and Travel Services Advisory Board
Transportation Board, Commonwealth
Transportation Safety, Board of
Treasury Board, The, Department of the Treasury
Veterans' Affairs, Board on
Veterinary Medicine, Board of
Virginia Board for Asbestos Licensing
Virginia Coal Mine Safety Board
Virginia Correctional Enterprises Advisory Board
Virginia Employment Commission, State Advisory Board for the
Virginia Higher Education Tuition Trust Fund, Board of the
Virginia Horse Industry Board
Virginia Manufactured Housing Board
Virginia Retirement System. Board ofTrustees
Virginia Sheep Industry Board
Virginia Veterans Cemetery Board
Virginia Waste Management Board
Visually Handicapped, Virginia Board fOT the
Voluntary Formulary Board, Virginia
War Memorial Foundation. Virginia. Board of Trustees
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(Contingently repealed) Waste Management Facility Operators, Board for
Water Resources Research Center Statewide Advisory Board, Virginia
Waterworks and Wastewater Works Operators, Board for
Well Review Board, Virginia
Youth and Family Services, State Board of
B. Notwithstanding the definition for "board" as provided in § 2.1-1.2, the following

entities shallbe referred to as boards:
Compensation Board
State Board ofElections
State Water Control Board
Virginia Parole Board
Virginia Veterans Care Center Board ofTrustees.
§ 2.1-483.1:2. Assistance to the Design-Build/Construction Management Review Board
The Director of the Division ofEngineering and Buildings or his designee shall serve as

a member oj the Design-Build/Construction Management Review Board (the Review Board)
createdpursuant to § J1-41.2:3. The Division shallprovide staffsupport to the Review Board in
the conduct ofits duties in accordance with § 11-41.2:4.

§ 9-6.25:2. Policy boards, commissions and councils.
There shall be, in addition to such others as may be designated'in accordance with § 9-

6.25, the following policy boards, commissions and councils:
Apprenticeship Council
Athletic Board
Auctioneers Board
Blue Ridge Regional Education and Training Council
Board for Accountancy
Board for Architects, Professional Engineers, Land Surveyors and Landscape Architects
Board for Barbers
Board for Contractors
Board for Cosmetology
Board for Geology
Board for Hearing Aid Specialists
Board for Opticians
Board for Professional and Occupational Regulation
Board for Professional Soil Scientists
Board for Waterworks and Wastewater Works Operators
Board ofAgriculture and Consumer Services
Board ofAudiology and Speech-Language Pathology
Board of Coal Mining Examiners
Board ofConservation and Recreation
Board of Correctional Education
Board ofDentistry
Board ofDirectors, Virginia Student Assistance Authorities
Board ofFuneral Directors and Embalmers

49



Board ofHealth Professions
Board ofHistoric Resources
Board ofHousing and CommunityDevelopment
Board ofMedical Assistance Services
Board ofMedicine
Board ofMineral Mining Examiners
Board ofNursing
Board ofNursing Home Administrators
Board of Optometry
Board ofPhannacy
Board ofProfessional Counselors .
Board ofPsychology
Board ofRecreation Specialists
Board of Social Services
Board of Social Work
Board of Surface Mining Review
Board of Veterinary Medicine
Board on Conservation and DevelopmentofPublic Beaches
Chesapeake Bay Local AssistanceBoard
Child Day Care and Early Childhood Programs, Virginia Council on .
Child Day-Care Council
Commission on Local Government
CommonwealthTransportation Board
Council on Human Rights
Council on Information Management
Criminal Justice Services Board
Design-Build/Construction Management Review Board
Disability Services Council
Farmers Market Board, Virginia
Immigrant and Refugee Policy Council
Interdepartmental Council on Rate-setting for Children's Facilities
Library Board, The Library ofVirginia
Marine Resources Commission
Milk Commission
Pesticide Control Board
Real Estate Appraiser Board
Real Estate Board
Reciprocity Board, Department of Motor Vehicles
Safety and Health Codes Board
Seed Potato Board
Southside Virginia Marketing Council
Specialized Transportation Council
State Air Pollution Control Board
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State Board ofCorrections
State Board ofElections
State Board ofHealth
State Board ofYouth and Family Services
State Health Department, Sewage Handling and Disposal Appeal Review Board
State Library Board
State Mental Health, Mental Retardation and Substance Abuse Services Board
State Water Control Board
Substance Abuse Certification Board
Treasury Board, The, Department ofthe Treasury
Virginia Aviation Board
Virginia Board for Asbestos Licensing
Virginia Fire Services Board
Virginia Gas and Oil Board
Virginia Health Planning Board
Virginia Health Services Cost Review Council
Virginia Manufactured Housing Board
Virginia Parole Board
Virginia Public Telecommunications Board
Virginia Soil and Water Conservation Board
Virginia Voluntary Formulary Board
Virginia Waste Management Board
Virginia World Trade Council
(Contingently repealed) Waste Management Facility Operators, Board for.
§ 11-41.2:2. Design-build or construction management contractsfor public bodies other

than the Commonwealth; eligibility requirements; award ofcontract; records to be kept.
A. 'While the competitive sealed bid process remains the preferred method of

construction procurement for public bodies in the Commonwealth, any public body other than
the Commonwealth may enter into a contract for construction on a fixed price or not-to-exceed
price design-build or construction management basis provided the public body complies with the
requirements of this section and has obtained the approval of the Design-Build/Construction
Management Review Board (the Review Board) pursuant to § 11-41.2:5.

Prior to making a determination as to the use of design-build or construction
management for a specific construction project, the public body shall have in its employ or
under contract a licensed architect or engineer with professional competence appropriate to the
project who shall advise the public body regarding the use oj design-build or construction
management for that project and who shall assist the public body with the preparation of the
Request for Proposal.

Prior to issuing a Requestfor Proposal for any design-build or construction management
contract for a specific construction project, the public body shall:

1. Have adopted, by ordinance or resolution, written procedures governing the selection,
evaluation and award ofdesign-build and construction management contracts. Such procedures
shall be consistent with those described in this chapterfor the procurement ofnonprofessional
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services through competitive negotiation. Such procedures shall also require Requests for
Proposals to include and define the criteria of such construction project in areas such as site
plans: floor plans: exterior elevations; basic building envelope materials; fire protection
information plans; structural, mechanical (HVAC), and electrical systems; and special
telecommunications; and may define such other requirements as the public body determines
appropriate for that particular construction project. Except as may otherwise be approved by
the Review Board, such proceduresfor:

a. Design-build construction projects shall include a two-step competitive negotiation
process consistent with the applicable provisions of the Design-Build Selection Procedures of
paragraph D of Chapter IX (Special Construction Procedures) of the Capital Outlay Manual of
the Commonwealth developed by the Department of general Services through the Division of
Engineering and Buildings. The provisions of the Capital Outlay Manual shall apply, mutatis
mutandis, to such proceduresfor design-build construction projects.

b. Construction management projects shall include (i) selection procedures consistent
with the applicable provisions ofthe Selection Procedures ofparagraphs D and E ofChapter IX
(Special Construction Procedures) of the Capital Outlay Manual of the Commonwealth and (ii)
required construction management contract terms consistent with applicable provisions of the
Required Construction Management Contract Terms of paragraph F of Chapter IX (Special
Construction Procedures) of the Capital Outlay Manual. The provisions of the Capital Outlay
Manual shall apply, mutatis mutandis, to such procedures for construction management
projects.

2. Have documented in writing that for a specific construction project (i) a design-build
or construction management contract is more advantageous than a competitive sealed bid
construction contract; (ii) there is a benefit to the public body by using a design-build or
construction management contract; and (iii) competitive sealed bidding is not practical or
fiscally advantageous.

B. Once approved by the Review Board in accordance with § 11-41.2:5. the public body
filay award a design-build or construction management contract. Unless otherwise specified in
the Request for Proposal, such contract shall be awarded to the fully qualified offeror who
submits an acceptable proposal at the lowest cost in response to the Request for Proposal. The
provisions ofthis subsection shall supersede any relatedprovision in the Capital Outlay Manual.

C. The public body shall provide information as requested by the Review Board to allow
post-project evaluation by the Review Board

§ 11-41.2:3. Design-Build/Construction Management Review Board created;
membership; terms; staffing; seal.

A. There is hereby created the Design-Build/Construction Management Review Board,
hereinafter referred to as the Review Board. which shall be composed of nine members 10 he
appointed by the Governor as follows: the Director of the Division of Engineering and
Buildings of the Department oj General Services. or his designee; two Class A general
contractors selected from a list recommended by the Associated General Contractors: one
architect and one engineer selected from a list recommended by the Consulting Engineers
Council ojVirginia, the Virginia Society of the American Institute ofArchitects, and the Virginia
Society ofProfessional Engineers: andfour representatives ofpublic bodies other than the
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Commonwealth selected from a list recommended by the Virginia Municipal League and the
Virginia Association ofCounties. Each such list shall include the names ofat leastfour persons
who are experienced in competitive sealed bidding or competitive negotiation and in design
build or construction management procedures. The Director ofthe Division ofEngineering and
Buildings or his designee shall be a nonvoting member of the Review Board, except in the event
ofa tie vote ofthe Review Board

B. The initial terms of the Review Board shall be as follows: three members shall be
appointedjor two-year terms, three members shall be appointedjor three-year terms and three
.members shall be appointedjor jour-year terms. Thereafter, all appointments shall be for terms
ojfour years, except that appointments to fill vacancies shall be for the unexpired terms. No
person shall be eligible to serve for more than two successive full terms, except the Director oj
the Division ojEngineering and. Buildings, who shall serve until a successor qualifies.

C. The Review Board shall elect its chairman and vice-chairman from among its
members. Members shall receive no compensation for their services as members of the Review
Board, but shall receive reasonable expenses.

D. The Review Board shall meet monthly to conduct its business as required by § 11
41.2:4. However, monthly meetings may be canceled by the chairman if there is no business
before the Review Board Five members shall constitute a quorum.

E. Such staff support as is necessary for the conduct of the Review Board's business
shall be furnished by the Division ofEngineering and Buildings of the Department of General
Services pursuant to § 2.1-483.1:2.

F The Review Board shall adopt a seal by which it shall authenticate its proceedings.
§ 11-41.2:4. Duties of the Design-Build/Construction Management Review Board;

transitional provisions relating to regulations.
A. The Review Board shall have the following duties:
1. Review submissions by public bodies other than the Commonwealth oj draft or

adopted ordinances or resolutions to determine if the process jor the selection, evaluation and
award of a design-build or construction management contract is in compliance with the
provisions ofsubdivision A 1 of§ 11-41.2:2;

2. Determine if the public body has complied with the provisions of§ 11-41.2:2 relating
10 the retention ofa licensed architect or engineer;

3. Review the findings and the basis of such findings submitted by the public body to
determine if the public body has complied with the requirements of § 11-41.2:2 and that the
findings made by the public body pursuant to § 11-41.2:2 are not unreasonable;

4. Develop guidelines relating to the documents and information to be reviewed by the
Review Board: _

5. Make post-project evaluations of construction projects procured by design-build or
construction management contracts entered into by public bodies other than the Commonwealth,
including cost and time savings, effectiveness of the selection, evaluation and award of such
contracts, and the benefit to the public body; and

6. Report to the General Assembly and the Governor on or before December 1, 1999,
concerning the Review Board's evaluation oj and findings regarding all design-build and
construction management construction undertaken by public bodies other than the
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Commonwealth since July 1, 1996, and any recommendations relating to future use of design
build or construction management contracts by such public bodies.

B. On or before July 1, 1997, the Review Board shall adopt regulations, as it deems
appropriate, based on the substantive requirements ofChapter IX of the Capital Outlay Manual
of the Commonwealth, for a two-step competitive negotiation process which shall be applied to
design-build and construction management projects undertaken by public bodies other than the
Commonwealth. For construction management projects, such regulations shall also include
applicable provisions of the Required Construction Management Contract Terms of the Capital
Outlay Manual. Such regulations shall also allow the Review Board to approve deviations from
provisions ofthe Capital Outlay Manual that it deems appropriate. Such regulations. upon final
adoption, shall supersede the provisions: of subdivisions A 1 a and Alb of § 11-41.2:2.
Regulations ofthe Review Boardshall be adopted in accordance with the Administrative Process
Act (§ 9-6.14: 1 et seq.), except that regulations adopted pursuant to this subsection during the
Review Board's first year of operation shall not be subject to the Administrative Process Act.
Thereafter, all regulations shall be adopted in accordance with the Administrative Process Act.

§ 11-41.2:5. Review by the Review Boardfor design-build or construction management
approval; effect ofdisapproval; review ofReview Board decision.

The Review Board shall conduct such inquiry it deems appropriate and may require the
submission ofadditional documents or information by the public body, in a form prescribed by
the Review Board, to determine if the public body has complied with the provisions of § 1J
41.2:2.

Within sixty days ofthe receipt ofthe request for review, the Review Board shall render a
decision, unless a different timetable is agreed to by the public body. If the Review Board
determines that the public body has complied with the provisions of§ 11-41.2:2 and the findings
made by the public body pursuant to subdivision A 2 of§ 11-41.2:2 are not unreasonable, the
Review Board shall approve such use. If the Review Board determines that (i) the public body
has not complied with the provisions of§ 11-41.2:2 or (ii) the findings made by the public body
pursuant to subdivision A 2 of§ 11-41.2:2 are unreasonable, it shall disapprove such use, and
the public body shall not use a design-build or construction management contract to procure
construction for the proposed project. If no decision is made by the Review Board within the
sixty-day period or as otherwise agreed to by the public body, the proposed use ofa design-build
or construction management contract shall be deemed approved

Any public body other than the Commorrwealth which has been aggrieved by any action
of the Review Board shall be entitled to a review ofsuch action. Appealsfrom such actions shall
be in accordance with the provisions of the Administrative Process Act (§ 9-6.J..f:1 et seq.).
2. That the provisions of §§ 11-41.2:2 through 11-41.2:5 shall not apply to any project
authorized pursuant to § 11-41.2:1 on or before July 1, 1996, except to the extent such
provisions relate to post-project evaluations by the Review Board of projects for which a
construction contract is entered into by the public body on or after July 1, 1996.
3.. That § 11-41..2:1 of the Code of Virginia is repealed, effective January 1, 1997.
4. That the authority granted to public bodies other than the Commonwealth pursuant to §
11-41.2:1 for projects listed therein shall continue notwithstanding the repeal of § 11-41.2:1
on January 1, 1997.
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