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Preface

House Joint Resolutions 403 and 532, and Senate Joint Resolution 374 of the
1995 General Assembly directed the Joint Legislative Audit and Review Commission
(JLARC) to conduct a review of Virginia’s magistrate system. Interest in a number of
issues cited in the mandates, including establishment a full-time magistrate system, the
adequacy of the magistrate system’s compensation structure, and increased use of
magistrate videoconferencing, provided the impetus for this study. This report presents
the staff findings and recommendations regarding these and other issues related to
Virginia’s magistrate system.

This study found that the establishment of a full-time magistrate system
appears neither necessary nor cost effective at this time. The workload of many offices
does not warrant full-time status, and a full-time magistrate system could require an
additional $10 million annually. However, magistrate compensation should beenhanced
to eliminate the salary disparity that exists between part- and full-time magistrates and
to align the entire magistrate compensation structure with the executive branch salary
scale for comparable positions.

In order to maximize the potential benefits to the State judicial system
associated with magistrate videoconferencing, the Office of the Executive Secretary of
the Supreme Court needs to take a more active role in the development and application
of this technology. Finally, analysis conducted for this study also indicates that, due to
a number of structural and non-structural factors, the magistrates’ scope of authority
should not be broadened at this time. In addition, greater structure and consistency is
needed in the magistrate system’s monitoring process.

The majority of recommendations in this report have received the support of the
Office of the Executive Secretary of the Supreme Court. On behalf of JLARC staff, I would
like to thank the staff of the Office of the Executive Secretary of the Supreme Court, the
Virginia Magistrates Association, and chief magistrates and magistrates throughout the
Commonwealth who assisted in our review.

Philip A. Leone
Director

August 12, 1996
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Vrginia’s magistrate system was es-
tablished in 1974 as part of a comprehen-
sive statewide court reorganization, replac-
ing the justice of the peace system. Magis-
trates are the first contact many individuals
have with the State’s judicial system be-
cause magistrates conduct many duties for
the court system. These duties include
issuing arrest and search warrants, con-
ducting bond hearings, and accepting pay-

ment and guilty pleas for specific misde-
meanor offenses.

Magistrate services are available to
residents and law enforcement officials in
each city and county in the State, although
every office is not staffed on a 24-hour-per-
day, seven-day-per-week basis. In locali-
ties where offices are not staffed on a full-
time basis, magistrates are available on an
on-call or as-needed basis to provide re-
quired services. In calendar year 1995,
magistrates issued almost 850,000 pro-
cesses after receiving more than one million
requests for various processes or services.

House Joint Resolutions 403 and 532,
and Senate Joint Resolution 374 of the 1995
General Assembly directed the Joint Legis-
lative Audit and Review Commission
(JLARC) to conduct an assessment of a
number of differentissues relatedto Virginia's
magistrate system. These issues include
the efficacy of establishing full-time magis-
trate coverage statewide, the adequacy of
the magistrate system’s compensation struc-
ture, and the feasibility of incorporating
videoconferencing into the magistrate sys-
tem on a statewide basis. Several factors
cited in the study resolutions, including ac-
cess to magistrate services and the reten-
tion of qualified magistrates, provided the
impetus for the current study.

The current magistrate systemis better
structured and more uniform than the justice
of the peace system which it replaced.
Magistrate authority is limited to that pro-
vided by the Code of Virginia, and the court
system has clear responsibility for magis-
trates. Moreover, magistrates are State
employees whose compensation is notlinked
to any request for service in which they have
decisionmaking authority.



While the magistrate system is clearly
animprovementover the justice of the peace
system and generally functions well, there
are several issues which should be ad-
dressed to improve the current system. Sig-
nificant findings of this report include:

* The establishment of an entirely full-
time magistrate system appears nei-
ther necessary nor cost effective at
this time. The workload in many
offices does not warrant full-time sta-
tus, and the cost to the State of staff-
ing the system as currently structured
on a full-time basis could require an
additional $10 million annually.

* Additional funding should be provided
to eliminate the current disparity in
compensation between part-time and
full-time magistrates as well as to
provide a one-time adjustment for the
entire magistrate compensation struc-
ture. These salary structure adjust-
ments should help mitigate the re-
cruitment and retention problems ex-
perienced in the magistrate system,
especially for part-time magistrates.

¢ The magistrates’ scope of authority
should not be broadened at this time
to include an adjudicatory or arbitra-
tion role. A number of factors, both
structural and non-structural, indicate
thatthe magistrate systemis not prop-
erly equipped at this time to assume
these functions.

» The Office of the Executive Secretary
of the Supreme Court (OES) needs to
take a more active and participatory
role in the development and applica-
tion of magistrate videoconferencing
to ensure that the State judicial sys-
tem maximizes the potential benefits
that might accrue through use of this

technology, while mitigating potential
problems or shortcomings.

* While the technical assistance pro-
vided by OES to the magistrate sys-
tem is adequate and appropriate, OES
should improve the consistency and
structure of the monitoring and assis-
tance system in place for the magis-
trate system.

Some Magistrate Offices Should
Remain Part-time

The majority of the magistrate offices in
the State are staffed to provide services on
an on-call or as-needed basis. Despite
concemns regarding the inappropriateness
of providing services in this manner, the
current hours worked and the number of
transactions performed as reported by chief
magistrates and magistrates in many locali-
ties do not warrant the establishment of full-
time offices. In many offices, the total num-
ber of hours worked in calendar year 1995
totaled less than 1,000 hours. Moreover,
the total workload in the magistrate system
in calendar year 1995 was lower than in
calendar year 1990.

in addition, staffing data indicates that
OES has been responsive in increasing
part-time magistrate positions to fuli-time
status when warranted by workload, or at
the request of chief magistrates. Further-
more, factors other than the part-time status
of an office can have animpact on the extent
to which services are available in a relatively
timely manner.

The use of part-time offices where ap-
propriate is a cost effective option for the
State. For example, to staff each office with
the number of magistrates necessary to
provide seven-day-per-week, 24-hour-per-
day coverage could increase the cost to the
State of operating the magistrate system by
almost $10 million per year. Thus, OES
should continue with its current policy of
maintaining part-time offices where the



workload is not sufficient to warrant full-time
status. In monitoring the workload of mag-
istrates, OES shouid pay particular attention
to the impact that recent changes to the
juvenile justice laws may have on magis-
trate offices.

Magistrate Compensation Should Be
Enhanced

One of the primary functions of any
compensation and classification structure is
to enable organizations to hire and retain
qualified personnel. A compensation and
classification structure that is not able to
attract and retain personnel may lead to
instability in service provision, excessive
recruiting and training costs, and morale
problems. This review indicates that both
the hiring and retention of magistrates ap-
pears to be negativelyimpacted by the exist-
ing magistrate compensation structure.

Hiring and retaining personnel in part-
time magistrate positions is difficult due in
part to inadequate compensation relative to
full-time magistrate positions. Turnover in
part-time magistrate positions is significantly
higher than that for full-time positions (see
figure below). Analysis conducted for this
study determined that magistrates classi-

Turnover of Part-Time
and Full-Time Magistrates
Compared
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fied as part-time issue relatively the same
number of processes per hour as full-time,
class V magistrates. Yet, the compensation
for part-time magistrates is not equal on a
proportional basis to the compensation pro-
vided a class V magistrate. To eliminate this
salary disparity, a salary adjustment at a
cost to the State of about $700,000 is war-
ranted for part-time magistrates.

In addition, the entire magistrate com-
pensation structure requires a one time ad-
justment to make the magistrate compensa-
tion structure more uniform with that of pay
grade 10 hearing officers in the executive
branch. A one-time adjustment of about five
percentwould make the compensation struc-
ture of magistrates more comparable to the
compensation structure of hearing officers.
The cost to the State of this adjustment is
estimated to be slightly more than $600,000.

Magistrate Authority Should Not Be
Expanded at This Time

The mandate for this study directed
JLARC to review the potential for expanding
the duties of magistrates. Therefore, a po-
tential adjudicatory and arbitration role for
magistrates in areas currently within the
purview of the general district courts was
reviewed. A justification often given for
expanding the scope of authority of magis-
trates is the number of additional duties that
have been assigned to the magistrate sys-
tem since its establishment in 1974. How-
ever, these additional duties have generally
been consistent with magistrates’ initial
scope of authority or have tended to be more
administrative in nature.

It has been the policy of the State that
the judiciary be staffed with judges who are
fuli-time and licensed to practice law. Fur-
thermore, a number of chief magistrates and
judges reported that they do not support
magistrate involvement in this area. There
are also a number of structural impediments
to magistrate involvement in these areas,
including the lack of administrative support



staff and inadequate physical facilities for
judicial proceedings. Therefore, expansion
of magistrate duties to include an
adjudicatory and arbitration role does not
appear appropriate at this time.

Magistrate Videoconferencing Holds
Promise If Properly Managed
Videoconferencing is currently in use
oris planned for use by magistrate offices in
six judicial districts. The use of video tech-
nology for appearances before a magistrate
has become the subject of substantial inter-
est as rapid advances in technology have
made this technology less expensive and
easier to install and use. Moreover, the
potential exists for accruing significant ben-
efits from the use of this technology. How-
ever, a number of obstacles will need to be
addressed before videoconferencing can
be effectively deployed statewide.
Potential Benefits of Videoconfer-
encing. JLARC staff identified a number of
potential benefits that might be attributable
to the use of videoconferencing. These
benefits include improved access to magis-
trate services, potential reductions in the
number of magistrates, and improved man-
ageability of the magistrate system. Many of
the chief magistrates across the State sup-
port videoconferencing because of the po-
tential to achieve these benefits.
Potential Obstacles to Implement-
ing Videoconferencing. Atthe same time,
there are a number of obstacles that could
hinder the uniform application of this tech-
nology. First, the potential cost of acquiring
the necessary videoconferencing hardware
statewide is estimated to be at least $2.5
million. There is currently no source of
funding, either State or local, for such costs.
In addition, there may be mixed acceptance
of the technology, raising questions about
the willingness of all judges and law enforce-
ment officials to support and use
videoconferencing systems.

Judicial System’s Role in Develop-
ing Videoconferencing Technology
Should Be Enhanced. Despite the poten-
tial benefits to the magistrate system, law
enforcement officials, citizens, and the
State’s judicial system, there has been rela-
tively little, if any, active participation by the
State judicial system in planning and devel-
oping magistrate videoconferencing. As a
resuit, this technology hasbeenimplemented
on an almost ad-hoc, office-by-office basis.
Application of this technology in this manner
could inhibit any future statewide compat-
ibility of the systems as well as any future
interfaces with the State’s court system.

Tobetter ensure that the full potential of
these systems is realized, OES should as-
sume a more active role in the development
and application of videoconferencing tech-
nology in the magistrate system. Specifi-
cally, OES should conduct formal evalua-
tions of the magistrate videoconferencing
systems currently in operation in Virginia,
and develop a proposal for formal pilot
projects involving this technology. The es-
tablishment of full-time regional offices in
the judicial districts should also be linked to
the use of magistrate videoconferencing.

Oversight and Monitoring Requires
Enhancement

OES technical assistance is designed
to offer advice on methods for improving
magistrate services as well as assisting chief
magistrates in analyzing and solving man-
agement and procedural problems. Chief
magistrates and magistrates are generally
satisfied with the routine technical assis-
tance provided by OES staff. However,
OES needs to enhance its administration of
monitoring visits and oversight of the magis-
trate system. Additional structural and re-
porting requirements should be developed
and implemented in order to better promote
consistency and effectiveness in the deliv-
ery of magistrate services.

v
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I. Introduction

Senate Joint Resolution 263 of the 1995 General Assembly Session required the
Joint Legislative Audit and Review Commission (JLARC) to review the functional area
of administration of justice including the magistrate system. In addition to SJR 263
(Appendix A), three additional resolutions requiring JLARC reviews of specific issues
related to the State’s magistrate system were also passed by the 1995 General Assembly.
These resolutions are House Joint Resolution 403 (HJR 403), House Joint Resolution 532
(HJR 532), and Senate Joint Resolution 374 (SJR 374).

HJR 403 (Appendix B), HJR 532 (Appendix C), and SJR 374 (Appendix D)
specifically require JLARC to address the following issues:

e the efficacy of establishing full-time magistrate coverage statewide,
e the adequacy of the magistrate’s compensation package,

* the appropriateness of broadening the current scope of a magistrate’s respon-
sibilities, and

¢ the feasibility of incorporating videoconferencing into the magistrate system
on a statewide basis.

The study was prompted by concerns regarding access to timely and quality
magistrate services in some areas of the State. In addition, it has been suggested that
magistrate compensation levels have contributed to local offices having difficulties
retaining qualified magistrates. Finally, there has been a sense that videoconferencing
would expand and facilitate the delivery of magistrate-related services.

This chapter includes a discussion of the current JLARC review, a description
of the research activities conducted by JLARC staff to complete this study, and a
description of the report organization. The implementation of the current magistrate
system in 1974 and its current organization within the State judicial system is also
discussed. This chapter concludes with a discussion of the general operation of the
magistrate system.

JLARC REVIEW AND REPORT ORG;ANIZATION

This JLARC staff review of the magistrate system provides an assessment of a
number of issues related to staffing, compensation, videoconferencing technology, and
State oversight and administration. A variety of research activities were undertaken to
conduct this review. This section details the study issues, the research activities
undertaken by JLARC staff, and provides an overview of the remaining chapters of this
report.
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Current Study Issues

JLARC staff developed four major study issues to evaluate the concerns
regarding the magistrate system expressed in the study mandate. These issues include
a review of:

¢ the appropriateness of the current staffing and compensation policies for
magistrates,

* the adequacy of the oversight and assistance provided the magistrate system,

e the efficacy of expanding the use of videoconferencing to provide magistrate
services, and

* the potential for expanding the scope of the responsibilities assigned to the
magistrate system.

Research Activities

Several research activities were undertaken to address the study issues. These
activities included a mail survey of all magistrates and chief magistrates, site visits to
selected magistrates’ offices, structured interviews, file reviews, document reviews, and
telephone interviews with selected law enforcement officials and judges and with court
system administrative staff in other states.

Mail Survey of Chief Magistrates and Magistrates. The study team
conducted a separate mail survey of the 32 chief magistrates and 407 magistrates. The
survey was designed to obtain both general and specific data related to the magistrate
system. For example, general data regarding magistrates’ and chief magistrates’
employment history, education level, and length of service was collected. More specific
data collected included chief magistrates’ and magistrates’ perceptions of:

* the need for specific types of training,

* the potential applicability of magistrate videoconferencing,

¢ the ability of the system to absorb expanded responsibilities, and

* the quality of communication within the system and individual offices.

Thirty-one of 32 chief magistrates completed and returned their survey for a response
rate of 97 percent. More than 78 percent of the magistrates completed and returned their
surveys.

Site Visits to Selected Local Magistrates’ Offices. Site visits were con-
ducted to ten magistrate offices. Offices visited were selected based on features such as
the presence of videoconferencing capability, whether the office served an urban or rural
locality, or the workload of the office. During site visits, JLARC staffinterviewed selected
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magistrates as well as the applicable chief magistrate. In addition, in two offices JLARC
staff observed the operation of videoconferencing equipment used to conduct magistrate
business between a main office staffed by a magistrate with a remote or satellite office
staffed by local police.

Structured Interviews. In addition to the structured interviews conducted in
conjunction with the site visits, structured interviews were also conducted with the
following:

* other selected magistrates and chief magistrates,

¢ Office of the Executive Secretary of the Supreme Court staff,
* Department of Personnel and Training staff,

¢ Department of Information Technology staff, and

¢ staff in selected professional organizations.

Document and File Reviews. Document and file reviews were also conducted
by the study team. Documents reviewed included the Code of Virginia, previous studies
ofthe State’s court and magistrate systems, related reports from other states, and reports
from professional associations. Reviews of files maintained by the technical assistance
department of the Office of the Executive Secretary of the Supreme Court (OES) were also
conducted.

Interviews with Judges and Local Law Enforcement Officials. The study
team also conducted structured interviews by telephone with 12 circuit and general
district court judges and officials from 13 local law enforcement offices. Interviews with
judges focused on issues related to the structure of the magistrate appointment and
oversight process, expansion of duties, and other suggestions for improvements to the
magistrate system. Local law enforcement officials’ interviews focused on perceptions
regarding timely access to services and the quality of services provided by magistrates.

Interviews with Selected Other States’ Court System Administrative
Agencies. JLARC staff also conducted telephone interviews with other selected states’
court administrative agencies. The purpose of these interviews was to identify what
duties their magistrates or justices of the peace performed, training requirements,
compensation-related issues, and the process used to provide oversight or administration
of the system.

Report Organization

The remainder of this chapter provides an overview of the magistrate system in
Virginia. Chapter II examines the issues related to the use of part- and full-time
magistrates offices, and examines the issue of magistrate compensation policies. Chap-
ter Il reviews the technology of videoconferencing and its applicability to the magistrate
system. Finally, Chapter IV examines issues related to the potential for expanding
magistrates’ authority and State technical assistance and oversight.
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ORGANIZATION AND STRUCTURE OF THE MAGISTRATE SYSTEM

The Virginia magistrate system was established in 1974, replacing the justice
of the peace system. Magistrates are the first contact many individuals have with the
State’s judicial system. Magistrates conduct many duties, all of which are stipulated in
the Code of Virginia, for the court system. Moreover, unlike the justice of the peace
system, the magistrate system is clearly the responsibility of the State’s judicial system.
In addition, there are a number of professional and educational requirements that
individuals must meet in order to be appointed as a magistrate.

Magistrate System Established in 1974

Prior to 1974, many of the activities currently conducted by magistrates were
performed by justices of the peace. Justices of the peace were officials whose salaries were
primarily derived from the fees assessed for the services provided. This fee for service
provision was one of the overarching concerns continually expressed regarding the
justice of the peace system. However, despite continued restructuring to address this
issue and other concerns with the justice of the peace system, a comprehensive review of
Virginia’s entire judicial system was conducted in the early 1970s. This comprehensive
review culminated in the General Assembly abolishing the justice of the peace system
through the Court Reorganization Act of 1973.

The Court Reorganization Act, which was implemented in 1974, established the
magistrate system to conduct many of the duties previously the responsibility of justices
of the peace. The Act clearly placed the magistrates within the State’s judicial branch
of government and assigned various segments of the judiciary with statutory responsi-
bilities for overseeing various facets of the magistrate system (Figure 1). Further, the
restructuring limited a magistrate’s authority and responsibilities, many of which were
similar to those of justices of the peace, to only those expressed in statute.

Role of the Magistrate System

Magistrates are considered judicial officers, but they are not judges nor do they
possess trial jurisdiction. Yet, magistrates are often the first contact many individuals
have with the State’s judicial system. As described by the Office of the Executive
Secretary of the Supreme Court:

The principal function of the magistrate is to provide an independent,
unbiased review of complaints brought to the office by police officers,
sheriffs, deputies and citizens. [However,] magistrates are not police
officers nor are they in any way connected with law enforcement.
Instead magistrates are issuing officers who serve as a buffer between
law enforcement and society.
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Figure 1
Organization of Virginia's Judicial Branch
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As noted above, the primary role of the magistrate is to provide an objective
review of complaints against individuals brought by private citizens, police, and sheriffs
and their staff. Forexample, ifa police officer believes that probable cause exists to arrest
an individual for a crime, the officer would, under oath, present the evidence to a
magistrate and request that a warrant for that individual’s arrest be issued. Clearly, in
that role the office of the magistrate would have to be independent from the law
enforcement community.

Magistrates are responsible for performing many duties for the court system.
The Code of Virginia specifically authorizes magistrates to carry out these duties. The
Code provides the authority for magistrates to:

e issue search warrants, processes of arrest, civil warrants, and subpoenas;
* admit to bail or commit to jail all persons charged with offenses;

¢ administer oaths and take acknowledgments; and

¢ issue emergency custody orders and temporary detention orders.

As discussed, the duties of magistrates are an important component of the overall
functioning of the judicial system and can clearly impact the rights of individual citizens.

Various Judicial Entities Have Clear Magistrate-Related Responsibilities

Despite repeated attempts to reform the justice of the peace system, adminis-
trative oversight of the system was apparently never clearly assigned to one branch of
government. Now, the judicial branch’s responsibility for the magistrate system is
clearly expressed in statute. For example, the Code of Virginia now requires the chief
circuit court judge to exercise supervisory responsibility over the magistrates in his or her
judicial district.

In addition, the Executive Secretary of the Supreme Court is required by the
Code to assist with this supervision. The Committee on District Courts establishes some
of the administrative policies for the magistrate system, such as the number of magis-
trates required in each of the Commonwealth’s 32 judicial districts. Finally, chief
magistrates exercise routine, ongoing administrative supervision over the magistrates
in their judicial districts.

Role ofthe Committee on District Courts. The Committee on District Courts
was created to assist the Chief Justice of the Supreme Court with the supervision of
Virginia’s unified court system. The Committee on District Courts establishes the total
number of magistrates and support personnel for each judicial district in the Common-
wealth. As noted in the Code of Virginia, specific magistrate-related responsibilities of
the Committee on District Courts include:

¢ establishing the number of magistrates in each judicial district,



Page 7 Chapter I: Introduction

* establishing procedures for administrative review of appeals from personnel
actions for magistrates,

¢ fixing salary classifications of court personnel, and
* establishing sick leave policies for magistrates.

The Committee is comprised of the Speaker of the House of Delegates, the
Majority Leader of the Senate, the chairmen of the Courts of Justice Committees in the
Senate and House of Delegates, two members of each of the Courts of Justice Committees
appointed by the respective chairman, one circuit court judge, one general district court
judge, and one juvenile and domestic relations district court judge. The Code also
requires that the Committee on District Courts appoint a magistrate advisory committee
to make recommendations to the Committee.

Role of Chief Circuit Court Judges. Section 19.2-35 of the Code requires the
chiefcircuit court judges to appoint magistrates for their respective judicial districts. The
Code also stipulates that the “chiefcircuit judge shall have full supervisory authority over
the magistrates so appointed....” The Code also authorizes the chief circuit court judge
to delegate his or her magistrate-related administrative oversight responsibilities to the
applicable chief general district court judge. ’

Role of the Office of the Executive Secretary of the Supreme Court. The
Code of Virginia also requires that the Office of the Executive Secretary of the Supreme
Court (OES) assist the applicable chief judges in the supervision and training of
magistrates. The Code states that OES “shall be authorized to conduct training sessions
and meetings for magistrates and provide information and materials for their use.” In
addition, statistics regarding magistrates’ workload and duty and activity hours are
collected by OES.

Role of the Chief Magistrate. In addition to the administrative responsibili-
ties of the chief circuit court judge and OES, chief magistrates have the primary
responsibility for the day-to-day operation of the magistrate system. There is one chief
magistrate in each judicial district who supervises the other magistrates in the district.

Requirements to Hold the Office of Magistrate

There were few, if any, requirements that had to be met to hold the office of
Jjustice of the peace. However, as the State moved from a justice of the peace system to
the more structured magistrate system, minimum qualification requirements to hold the
office were established and have since been enhanced. Requirements to hold the office
of magistrate can generally be classified as residency-related, education-related, and
requirements designed to avoid potential conflicts of interest.
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Residency Requirements. At a minimum, an appointee must be a United
States citizen and, in most instances, a resident of the judicial district in which the
appointee will serve. However, the counties of Fairfax, Arlington, and Prince William,
and the City of Alexandria are allowed to employ residents of adjoining judicial districts
as magistrates.

Education-Related Qualifications. Unlike the justice of the peace system,
specificlevels of education are required to hold the office of magistrate. More specifically,
since July 1, 1985, every magistrate appointed to an original term on or after that date
is required to have a high school diploma or general education development certificate.
The 1995 General Assembly further increased the level of formal education or experience
required of magistrates. All magistrates appointed to an original term starting on or
after July 1, 1995 must hold a bachelor’s degree or have obtained equivalent experience.

Requirements Designed to Prevent Conflicts of Interest. Magistrate
appointees or their spouses cannot be law enforcement officers or be employed in an
administrative capacity in the court system. Moreover, an individual who is the chief
executive officer, a member of the board of supervisors, town or city council, or any other
governing body of a political subdivision is precluded from holding the office of magis-
trate. Finally, since July 1981, magistrates cannot be licensed bondsmen.

Magistrate Training Requirements. Upon appointment, all magistrates
must serve a six month probationary period, during which they must meet a number of
training requirements. First, during this probationary period, magistrates must receive
40 hours of training on the use of the Magistrate Manual, receive 30 days of on-the-job
training, and attend the OES magistrate certification course and pass the certification
exam. Magistrates are also required to obtain 24 continuing legal education (CLE)
credits during each four-year term. Magistrates can obtain CLE credits by attending the

magistrate conference and regional magistrate meetings, both of which are sponsored by
OES.

OVERVIEW OF THE MAGISTRATE SYSTEM’S OPERATION

Magistrate services are available to residents and law enforcement officials in
each city and county in the State. However, each of the offices in all of these localities is
not staffed on a 24-hour-per-day, seven-day-per-week basis. In localities where offices
are not staffed on a full-time or continuous basis, magistrates are still always available
on an on-call or as-needed basis to provide requested services.

In calendar year (CY) 1995, magistrates issued almost 850,000 processes after
receiving more than one million requests for a specific process or service. These processes
were issued by more than 440 full-time and part-time magistrates, of which all are State
employees. To fund these staff, the General Assembly has appropriated more than $13
million for FY 1997.
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Individuals employed in the magistrate system represent a broad spectrum of
educational and work experiences, ranging from those with a high school diploma to those
with law degrees. Work experience prior to magistrate appointment also varied widely.

Availability of Magistrate Services in Virginia

Magistrate services are available on a 24-hour-per-day, seven-day-per-week
basis in each of the State’s 32 judicial districts. Within this system, each of the State’s
135 cities and counties has access to magistrate services. Although all magistrate offices
are not staffed to maintain around the clock hours of operation, magistrates are available
through these offices 24 hours per day to assist law enforcement personnel and the
general public. There are three primary methods through which magistrate services are
provided locally: (1) on a shift or full-time basis, (2) on a combination shift and availability
basis, or (3) on an availability or as-needed basis.

Generally, a shift office uses full-time magistrates on a rotational basis in order
to maintain an office open and staffed 24 hours per day. As depicted in Figure 2, shift
offices are generally found in the urban areas of the State. For example, almost all of the
shift offices in the State are concentrated in or near the State’s five largest metropolitan
areas: Northern Virginia, Tidewater, Richmond, Roanoke, and Charlottesville. The
Martinsville City/Henry County combined office and the Danville City office are the only
shift magistrate offices located outside of these areas.

Whereas shift magistrate offices are highly concentrated in urban areas of the
State, the majority of rural areas are served by magistrate offices staffed on an
availability or shift/availability basis. Law enforcement officers or citizens requiring
magistrate services in localities served by availability or shift/availability magistrate
offices must either plan their contact with the magistrate during magistrate in-office
shifts, or contact the on-duty magistrate and wait for him or her to arrive at the office.

A combination shift and availability office provides a mix of the previously
mentioned services. In this arrangement, magistrates typically work a set schedule and
are then “on-call” or made available the remainder of the time. A high concentration of
shift/availability offices can be found in the southwest and southside areas of the State
as well as in the northern area of the Shenandoah Valley.

In contrast, an office staffed on an availability or on-call basis requires
magistrates to be in the office or be made available for processes only as needed by law
enforcement officers or citizens. The majority of the magistrate offices staffed on an
availability basis are generally located in the southern area of the Shenandoah Valley,
Central Virginia, and the Northern Neck.



Levels of Service Available from Magistrate Offices Within Judicial Districts

Figure 2
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Magistrate System’s CY 1995 Workload

As described earlier, magistrates are responsible for performing many duties
for the State’s court system. These include issuing various types of warrants and
summonses and establishing bail. In CY 1995, magistrates conducted more than one
million transactions (requests for service from police or citizens) which resulted in almost
850,000 processes (warrants, bonds, or other papers) being issued. The number of
different processes issued by magistrates in CY 1995 are highlighted in Figure 3. In
addition, the range of total processes issued by judicial district varied significantly.
Judicial district 19 issued more than 73,000 processes, while in contrast judicial district
2-A issued about 6,700 for the entire year.

Figure 3
Magistrate System Workload, CY 1995
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Source: JLARC staff analysis of data from the Office of the Executive Secretary of the Supreme
Court.

Magistrate Classification Structure

The magistrate classification structure is composed of six classifications for
magistrates and two classifications for chief magistrates. Each classification of magis-
trate and chief magistrate is expected to provide a certain number of full-time equivalent
(FTE) hours per week (Table 1). Moreover, each classification of magistrate is likely to
work a particular type of schedule or staff a specific type of office. For example:

e Class I - III Magistrates: Ninety-two percent of the class I - III magistrates
responding to the JLARC staff survey reported working on either an on-call
basis or a combination shift and on-call basis which are schedules commonly
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Table 1

Magistrate System Classification, FTE Classification,

and FTE Weekly Requirement of Hours

Number of FTE Required

Classification Personnel Classification Hours Per Week
Magistrate 1 15 2 1-8
Magistrate II 40 4 9-16
Magistrate III 59 .6 17-24
Magistrate IV ’ 73 .8 25-32
Magistrate V 76 1.0 33-40
Magistrate VI 148 1.0 35-45
Chief Magistrate | 3 1.0 35-45
Chief Magistrate II 29 1.0 35-45

Source: JLARC staff analysis of Office of the Executive Secretary of the Supreme Court 1995 Virginia State of the

Judiciary Report and Management Manual.

found in part-time offices. As aresult, many of these magistrates tend to work
in offices located in rural areas of the State.

o Class IV Magistrates: While class IV magistrates are classified as .8 FTE and
required to work fewer than 40 hours per week, they are considered full-time
by OES and receive State-funded benefits. Although classified as full-time,
over 95 percent of the class IV magistrates responding to the JLARC staff
survey reported working on either an on-call basis or a combination shift and
on-call basis which are schedules typically associated with part-time offices.

e Class V Magistrates: Although classified as one FTE, about 85 percent of class
V magistrates responding to the survey reported working on either an on-call
basis or a combination shift and on-call basis. Again, this type of schedule is
commonly found in part-time offices

e Class VI Magistrates: Class VI magistrates are also classified as one FTE.
However, unlike class V magistrates, almost 90 percent of these magistrates
reported working on a shift basis only. As a result, class VI magistrates tend
to be located in offices in urban areas of the State.

® Chief Magistrate I & II: Each of the 32 judicial districts has one chief
magistrate responsible for the ongoing administration of the magistrate
offices in the districts.
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Staffing of Virginia’s Magistrate System

The Committee on District Courts establishes the total number of magistrates
for each of the 32 judicial districts in the Commonwealth. Pursuant to §19.2-34 of the
Code of Virginia, the number of positions appointed in each judicial district are the total
number “necessary for the effective administration of justice.”

For FY 1996, the General Assembly authorized 370.8 magistrate positions. In
FY 1997, an additional five positions will be funded. By FY 1998, a total of 376.8
magistrate positions will be authorized which will be an increase of 32 positions, or
almost ten percent, since FY 1988 (Figure 4).

OES allocates a mix of full- and part-time positions within the total number of
positions authorized by the General Assembly across the 32 judicial districts. In
December 1995, the 370.8 authorized full-time equivalent positions were actually
allocated as 329 full-time and 114 part-time magistrates. The total number of full-time
and part-time magistrates in each judicial district in December 1995 ranged from five
magistrates in judicial district 2-A (Accomack and Northampton Counties) to 30 magis-
trates in judicial district 19 (Fairfax County). (A complete listing of the number of full-
time and part-time magistrate positions in each judicial district is provided in Appendix
E).

Figure 4

Number of Authorized Magistrate FTE Positions
FY 1988 - FY 1998
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Source: JLARC staff analysis of Appropriation Acts data.
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State Funding for the Magistrate System

Establishing the magistrate system in place of the fee-based justice of the peace
system required the State’s commitment to fund positions necessary to operate the
offices. State fundingis provided for the staff-related expenses in the magistrate system.
All magistrates receive a State-funded salary. Full-time magistrates also receive State
health and retirement benefits. Chief magistrates and magistrates also receive some
reimbursement for expenses such as mileage traveled in support of the magistrate offices
in their districts.

Total State funding appropriated for the operation of the magistrate system has
increased from $10.3 million in FY 1988 to almost $12.5 million in FY 1996. Asindicated
in Figure 5, appropriations for the magistrate system are projected to increase to almost
$13.2 million by FY 1998.

Figure 5
State Funding for the Magistrate System
FY 1988 - FY 1998
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e Souree JLARC staff analysis-of Appropriations Act data and data from the Office of the Executwe Secretary
e of the Supreme Court.

The majority of State funding is used for staff-related expenses, primarily
salary and benefits. In FY 1996, about 98 percent of the funding appropriated for the
magistrate system is projected to be used for employee compensation and fringe benefits.
The remainder will be used for travel, postage, supplies, and other miscellaneous
expenses.

Local Funding for the Magistrate System

As explained earlier, salary and benefits for magistrates are funded primarily
by the State. At the present time, local governments are only required to provide suitable
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office space and furnishings for magistrates to conduct business. However, effective July
1995, the Code of Virginia authorizes, but does not require, local governments to
supplement the State salary of magistrates serving in their districts. Data collected on
the JLARC staff surveys indicates that this practice is not widespread.

Local Governments Provide Magistrates’ Office Facilities. As with other
facilities for the State court system, local governments are primarily responsible for
providing appropriate offices for magistrates to conduct business. The Code of Virginia
requires:

Each county and city having a general district court or juvenile and
domestic relations district court and having one or more magistrates
appointed . . . shall provide suitable quarters for such magistrates.
Insofar as possible, such quarters should be located in a public facility
and should be appropriate to conduct the affairs of a judicial officer as
well as provide convenient access to the public and law enforcement
officers.

The Code further stipulates that whenever possible, the magistrate’s office should be
located at the county seat, but that offices can be located in other areas if necessary to
“effect the efficient administration of justice.” Local governments are also required to
provide furnishings and other equipment necessary to operate the office.

LocalSalary Supplement and Travel Allowance. Effective July 1995, local
governments were authorized the option of supplementing the salary of magistrates.
However, the Code limits the local supplement to no more than 50 percent of the salary
paid by the State. Moreover, localities are allowed, if they choose, to provide reimburse-
ment to magistrates for mileage traveled while carrying out their official duties.

Magistrates and chief magistrates were asked on the JLARC survey to indicate
whether they received this type of local funding. As indicated in Table 2, the practice of
providing local salary supplements in FY 1996 is not widespread. Significantly more
magistrates reported that they anticipate receiving alocal salary supplement in FY 1997.
However, magistrates reported that more localities do provide some type of travel
allowance.

Magistrates’ Educational and Employment Background

Personnel appointed to magistrate positions represent a diverse range of
previous work experience and educational backgrounds. The majority of chief magis-
trates and magistrates reported that their primary work experience prior to appointment
was in private industry or law enforcement. Almost all of the magistrates have at least
a high school education and a substantial number reported that they had received a
bachelor’s degree. Further, a significant number of magistrates reported holding other
outside employment in addition to their appointment as magistrate.
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Table 2

Status of Local Government Salary and
Travel Allowances for Magistrates

Number of Number of
Type of Local Funding Magistrates Chief Magistrates
FY 1996 Salary Supplement 8 1
FY 1997 Anticipated Salary Supplement 25 5
Travel Allowance , 30 3

Source: JLARC staff analysis of magistrate and chief magistrate surveys, April 1996.

Work Experience of Magistrates. Magistrates bring to their positions a
variety of work experience prior to appointment as a magistrate. The JLARC staff survey
of magistrates and chief magistrates included questions regarding their primary work
experience immediately prior to appointment and whether they had retired from these
positions. The largest number of both magistrates and chief magistrates reported
working in private industry or business prior to appointment (Table 3).

The second largest number of both magistrates and chief magistrates were
previously employed in the law enforcement area. Together, these two types of
employment account for the majority of magistrates and chief magistrates. Finally,

Table 3

Primary Work Experience Prior
To Magistrate Appointment

Number and Percentage

Work Experience Magistrates Chief Magistrates
Private industry or business 127 42% 11 37%
Law enforcement 57 19% 6 20%
FederaVl/state/local government 45 15% 5 17%
Other (health care, social services) 27 9% 1 3%
Military 21 7% 5 17%
Other law or legal services 18 6% 0 0%
Practicing attorney 5 2% 2 7%

Total Number of Respondents 300 30

Note: Percentages may not total 100 due to rounding.

Source: JLARC staff analysis of magistrate and chief magistrate surveys, April 1996.




Page 17 Chapter I: Introduction

about 31 percent of magistrates and 26 percent of chief magistrates stated that they had
retired from their primary employment prior to their appointment.

Magistrate Educational Backgrounds. The Code of Virginia was amended
in 1995 to require that magistrates originally appointed on or after July 1, 1995 have a
bachelor’s degree or equivalent experience. This requirement does not apply to those
magistrates appointed to an original term prior to this date. Reflective of that,
magistrates and chief magistrates have educational backgrounds which vary signifi-
cantly. Currently, the vast majority of magistrates and chief magistrates have at least
a high school education (Table 4). Further, over one-third of the magistrates and chief
magistrates reported that they had earned a bachelor’s degree.

Table 4

Magistrate and Chief Magistrate
Educational Backgrounds

Number and Percentage

Education | Magistrates Chief Magistrates
Some high school ' 6 2% 1 T 3%
High school diploma or GED ' 67 21% 7 23%
Attended college 101 32% 10 32%
Associate degree 28 9% 2 6%
Bachelor’s degree 79 25% 7 23%
Graduate degree 20 | 6% 1 3%
Law degree 16 5% 3 10%

Total Number of Respondents 317 31

Note: Percentages may not total 100 due to rounding.

Source: JLARC staff analysis of magistrate and chief magistrate surveys, April 1996.

Additional Employment Held By Magistrates. In addition to their duties
as a magistrate, some magistrates and chief magistrates hold additional employment.
While there are no restrictions on holding outside employment for part-time magistrates,
Committee on District Court policy states that full-time magistrates may hold additional
employment only if it does not interfere with needed availability as a magistrate and does
not constitute a conflict of interest. Further, this policy requires that a chief magistrate
obtain the approval of the chief circuit court judge before securing any additional outside
employment.

Due to the part-time nature of employment, the highest percentage of magis- -
trates holding outside employment occurs with part-time, class I - IIl magistrates (Figure
6). While about 39 percent of magistrate class IV’s reported holding outside employment,
fewer class V and VI magistrates reported holding additional outside employment.
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Figure 6
Magistrates Holding Outside Employment
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Source: JLARC staff analysis of magistrate and chief magistrate surveys, April 1996,

Further, only three of the chief magistrates reported that they held other outside
employment.

The nature of this additional employment held by magistrates and chief
magistrates covers a wide variety of employment possibilities. For example:

A full-time magistrate from a shift/ availability office reported working

40 to 50 hours per week as a radio announcer and sports editor for a
local newspaper-. :

* Xk %

A chief magistrate reported that he worked approximately 37 hours per
week as a funeral director.

* % k

A full-time magistrate from a large, full-time office reported working 20
to 40 hours per week as a practicing attorney.

Both magistrates and chief magistrates have a broad range of prior and current work
experiences.
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II. Magistrate System Staffing
and Compensation

As discussed in the previous chapter, most of the magistrate offices in the State
provide services through either an on-call, availability basis or through a combination of
scheduled office hours and an on-call basis the remaining hours of the day. Because this
means most offices are not staffed to be open continuously, some concerns have
apparently been raised that providing magistrate services in this manner may not be
appropriate.

While providing all magistrate offices sufficient staff to provide 24-hour-per-
day, seven-day-per-week service may be highly desirable, the workload of many offices
does not warrant the establishment of full-time offices. As a result, the current reliance
on part-time, on-call offices where workload is not sufficient for full-time status appears
to be appropriate.

Moreover, the compensation structure for the magistrate system requires
adjustments to enable it to promote a more stable workforce. At the present time, the
salary scales for magistrates in positions classified as less than one full-time equivalent
(FTE) do not reflect the fact that, on an hourly basis, they do the same amount of work
as full-time magistrates. As a result, where vacancies are hard to fill and turnover is
high, the provision of services could be negatively affected.

In addition, the entire magistrate compensation structure requires a one-time
adjustment to make it more reflective of the comparable pay scale used in the executive
branch. Finally, the practice of allowing local salary supplements to State-funded
magistrate compensation should be discontinued to limit the potential negative impact
on systemwide morale and to preclude any appearance that magistrate objectivity might
be compromised.

STAFFING OF VIRGINIA’S MAGISTRATE SYSTEM

HJR 403 requires that the current JLARC review determine the efficacy of
establishing full-time magistrate coverage statewide. From an access standpoint, this
type of service would be highly desirable. However, the current hours worked and
activities performed in many localities do not support the establishment of full-time
offices. Furthermore, factors other than the part-time status of an office appear to have
an impact on the extent to which services are provided in a relatively timely manner.

The use of part-time offices where appropriate is a cost effective option for the
State. Staffing the entire system on a full-time basis could increase the cost to the State
by almost $10 million annually. As a result, the State should continue to maintain part-
time offices where workload is not sufficient for full-time status. Finally, the Office of the
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Executive Secretary of the Supreme Court (OES) should actively monitor the impact of
recent changes to the juvenile justice code on the workload of the magistrate system.

Workload of Some Magistrate Offices Warrants Part-Time Status

While there may be many clear advantages to staffing a local magistrate office
on a seven-day-per-week, 24-hour-per-day basis, the workload in many offices is not of
sufficient quantity to warrant the number of magistrates necessary to maintain that type
of service. Moreover, some of the magistrates and chief magistrates interviewed by
JLARC staff noted that a full-time magistrate system from their perspective is either not
necessary or not cost effective. Finally, other data including the change of the entire
system’s workload since 1990 indicate that the current practice of using part-time offices
appears appropriate.

Workload in Many Part-Time Offices Is Not Sufficient for Full-Time
Coverage. While every magistrate office provides services to either the public or law
enforcement officials, the workload in many of these offices is of such low volume that the
current part-time status appears appropriate. For example, in calendar year (CY) 1995,
there were 12 local offices that provided fewer than 1,000 hours of service by the assigned
magistrates.

More specifically, four of these offices provided services for fewer than 500 hours
in CY 1995. Clearly, in these cases, full-time status is not warranted. Moreover, on
average, workload and activity hours in part-time offices were well below the workload
and activity hours recorded by magistrates in the localities served by full-time offices as
well as all offices statewide (Table 5).

Table 5
Comparison of Magistrate Office Workload Activity
CY 1995
Average Number
Average Average of Transactions
Number of Activity Per Average

Office Status  Transactions Hours Activity Hour
Part-Time 4,109 2,833 145
Full-Time 31,446 13,261 2.37

Alj Offices 9,080 4,728 1.92

Note: Data for chief magistrates are not included.

Source: JLARC staff analysis of CY 1995 workload data collected by the Office of the Executive Secretary of the
Supreme Court.
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Another useful comparison is the extent to which the activity hours of part-time
offices in CY 1995 approximate the total hours of operation necessary to maintain seven-
day-per-week, 24-hour-per-day coverage. To staff an office seven days per week, 24 hours
per day, a minimum of 8,760 continuous hours of staff coverage would be necessary. As
aresult, an office currently generating staff hours sufficient for seven-day-per-week, 24-
hour-per-day coverage will have a ratio of activity hours, relative to the 8,760 hours base,
of one or greater.

As indicated in Table 6, the ratio of average activity hours in full-time offices
relative to the 8,760 hour base substantially exceeds one. This is reflective of the fact that
many of the larger urban offices often, or in some cases always, have two magistrates on
duty in the office at the same time. Moreover, the average number of transactions
completed per hour relative to the 8,760 hour base in full-time offices is substantial.

Table 6

Magistrate Offices’ Activity Based
on Continuous Coverage

- CY 1995
Ratio of Average Ratio of Average
Activity Hours Per Transactions Per
Office Status 8,760 Hour Base 8.760 Hour Base
Part-Time .32 47
Full-Time 1.50 3.60
All Offices .54 1.00

Note: Data for chief magistrates are not included.

Source: JLARC staff analysis of CY 1995 workload data collected by the Office of the Executive Secretary of the
Supreme Court.

In contrast, the average number of activity hours in part-time offices is
considerably less than the comparison base of 8,760 hours. Moreover, the average
number of transactions completed per hour using the 8,760 hour base is lower than that
for the full-time offices. Again, this indicates that staffing some offices on a part-time or
availability basis is appropriate.

Workload of Magistrate System Has Generally Decreased Since CY 1990.
While the number of magistrates has increased by almost eight percent between FY 1988
and FY 1996, the total recorded activity or workload in the magistrate system has
generally decreased since CY 1990. As illustrated in Figure 7, the recorded activity in
the magistrate system statewide peaked in CY 1990, then gradually declined through CY
1994. The recorded workload increased slightly in CY 1995 due primarily to an increase
in probable cause and bond hearings. Still, the total number of processes issued in CY
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Figure 7
Magistrate System Workload, CY 1987 - CY 1995

Source: JLARC staff analysis of data from the Office of the Executive Secretary of the Supreme Ce

1995is only about 6,000 more than magistrates reported issuing in CY 1987, and remains
well below the level reported in CY 1990.

Much of this decline in workload can be attributed to the fact that many of the
civil warrants are now issued by the general district court clerks’ offices rather than by
magistrates. However, it must be noted that many magistrates believe that the data
collected by OES is not totally reflective of their workload. For example, magistrates
stated that the number of telephone calls and routine requests for information by the
general public are not collected by OES. Nonetheless, the data collected by OES are the
most comprehensive and systematic data currently available for each individual office.

Other Data Indicates Part-Time Status of Many Offices is Appropriate.
As part ofthe annual budget and appropriation process, OES collects data from each chief
magistrate regarding requests for position regrades and for additional positions. Inthe
1996-98 biennium magistrate system budget proposal, chief magistrates requested a
total of 56.2 additional FTE positions. However, in 56 individual part-time offices, no
additional positions were requested. It must be noted that some of the positions
requested for specific localities may have been intended to serve offices in more than one
locality.

In addition, magistrates and chief magistrates from districts or offices com-
prised of many part-time or availability offices interviewed by JLARC staff noted that a
full-time system at this time is either not necessary or not cost effective:
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A magistrate from an office with limited, scheduled office hours and
staffed on an on-call or availability basis other times noted that he
didn’t think a system comprised of full-time offices was really necessary
at this time. He noted that there are days he does not get a call
requesting his services. He noted on a recent duty weekend he had one
call Friday night, no calls on Saturday, and one call early Sunday
morning.

* ¥k ok

One chief magistrate, with primarily shift/availability offices in his
district, noted that he had three offices that he believed warranted full-
time status. However, the other offices could be part-time or some
combined with offices in other localities.

Some of the other magistrates and chief magistrates interviewed noted similar
themes regarding this issue in the context of the system’s current structure. However,
some also suggested alternative approaches like supplementing the use of part-time
offices with videoconferencing or combining offices in contiguous localities.

1996 Changes to State Juvenile Laws May Impact
Magistrate System Workload

At the current time, magistrate involvement with juvenile justice issues is very
limited. However, the changes made to the State’s juvenile code during the 1996 General
Assembly Session have the potential to impact the magistrate system’s workload. One
of the changes that could substantially impact the magistrate system is the granting of
authority to magistrates to issue juvenile detention orders.

Language in the new law appears to limit magistrate involvement to only very
specific circumstances. Despite this language, there is a great deal of concern that in
some areas of the State magistrates may become more involved in the juvenile detention
order process after normal working hours. Moreover, OES staff have indicated that
juvenile detention orders can be time consuming to complete, especially the process of
placing the juvenile in a secure facility.

OES staffhave noted that the on-call, part-time offices in rural areas of the State
have the potential to be negatively impacted by these changes. However, because the
changes to statute did not become effective until July 1996, the workload impact on the
magistrate system cannot be evaluated at this time. As aresult, OES will need to monitor
the impact of the recent Code changes on the workload of the magistrate system.

In addition to the uncertainty over the potential impact of the changes to the
juvenile code on the magistrate system, both chief magistrates and magistrates reported
the need for additional training regarding their role and duties with juvenile intake
issues. OES has been proactive in providing initial training for all magistrates on this
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issue. However, with so much ambiguity regarding the role of magistrates in the juvenile
intake process, further training may be necessary as the magistrate system’s role is more
precisely defined and clarified. As a result, OES will need to continue to monitor and
refine the training program for magistrates regarding this issue.

Factors Other Than Part-Time Office Status Can Affect Access to
Magistrate Services

On the JLARC staff survey, chief magistrates who had districts with part-time
offices were asked to indicate the extent to which the use of part-time or availability
offices negatively impacted law enforcement officials’ efforts. Ten chief magistrates (46
percent) responding to that question indicated that they believed the use of part-time or
availability offices to some degree negatively impacted law enforcement efforts in their
districts. To determine the extent of that issue, JLARC staff contacted officials from a
total of 13 local law enforcement offices in the ten districts.

The majority of law enforcement officials were either generally satisfied with
their access to magistrate services or believed that the use of part-time offices has not
systematically resulted in the inability of their law enforcement offices to carry out their
duties. However, problems, some apparently related to local magistrate administration
issues, were noted. For example:

One local law enforcemeni official who is served by a magistrate’s office
staffed primarily on an availability basis noted that his staff always
has good access to a magistrate when needed. However, he was greatly
concerned with the manner in which the magistrates bonded individu-
als who had been arrested on a failure to appear charge. He noted that
because the magistrates set bail at such a low amount, the individual
would post bond and not appear in court again. He said that in cases
like this, his officers simply pick up the same individual over and over
again.

* %k ok

One sheriff noted that his office never knew in advance which magis-
trate wasgoingtobeon duty. Asaresult, his deputies had to call around
to see which magistrate was covering his office. The sheriff stated that
he has brought this issue to the attention of the chief magistrate but that
nothing had yet been resolved.

OES has also identified the fact that there is likely some inconvenience to
individuals or agencies in need of services from an on-call or part-time magistrate office.
For example, as part of the biennial magistrate system budget submission for 1996-98,
OES noted that:
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While magistrate in-office and on call schedules are developed with the
needs ofthe locality in mind, law enforcement personnel and the public
still experience inconvenience in locating magistrates.

Some local law enforcement officials noted that although they generally had access to
magistrate services, they would prefer to have magistrates availableimmediately. While
having magistrate services readily available to every organized law enforcement depart-
ment would likely be desirable, the cost to the State of providing that type of service
statewide would likely be prohibitive.

As noted earlier, a number of chief magistrates reported having concerns about
law enforcement officials access to magistrate services through part-time offices. In
contrast, only about nine percent of the magistrates responding to the JLARC staff
survey reported that law enforcement officials did not have adequate access to magis-
trate services through their offices. More surprisingly, about 50 percent of the magis-
trates who indicated that citizens and law enforcement did not have adequate access to
magistrate services in their offices worked in full-time, shift offices.

Finally, some of the problems or concerns expressed by local law enforcement
officials regarding access to magistrate services could be local magistrate office manage-
ment issues rather than simply staffing issues. For example:

In correspondence to a chief magistrate regarding magistrate availabil-
ity, OES staff noted that magistrates in that district reported being told
by their chief magistrate to “turn off their pagers and unhook their
telephones, during the times they would normally be sitting, so that law
enforcement officers would not be able to reach them during hours when
they were not scheduled to be in the office . . . . [The magistrates’]
comment was that you felt more staffing would be approved if the law
enforcement officials complained about the problem.”

As discussed, factors other than the number of magistrates assigned to a
particular office or district can impact how local law enforcement officials access
magistrate services. For example, if turnover is high in rural areas that utilize part-time
positions, timely access for law enforcement officials and citizens could be impacted.

OES Has Been Responsive to Upgrading Part-Time Positions to
Full-Time Status

In December 1995, there were 443 part-time and full-time magistrate positions
authorized in the 32 judicial districts. Of that total, 114 were classified as part-time and
329 were classified as full-time. Upgrades in magistrate classifications are in part driven
by the average number of full-time equivalent (FTE) hours worked by individual
magistrates in the previous calendar year.
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As a result, if workload is in fact increasing and requiring a part-time,
availability magistrate to spend more time in the office processing the demands for
service, then the average number of FTE hours for that magistrate should increase. Once
the average number of FTE hours is greater than the minimum number of FTE hours for
the next higher magistrate classification, OES typically recommends that particular
position for a regrade to a higher classification. As a result, the magistrate would be in
a new higher paying position classification that more accurately reflects the hours
required in that particular office. If that trend continued over time, the part-time
position should eventually be reclassified as full-time.

Since 1985, the total number of magistrates employed on both a part-time and
full-time basis has remained relatively constant at about 445. However, as depicted in
Figure 8, reliance on the use of part-time magistrates has decreased from 161 in 1985 to
114 in 1995. These facts lead to the conclusion that OES has been fairly responsive in
upgrading the classification of magistrate positions to either meet workload demands or
the requests of chief magistrates. '

Figure 8
Classification of Virginia's Magistrates, 1985 - 1995

A Full-Time Magistrate System at this Time Would Not Be Cost Effective
for the State

As discussed in the previous section, the use of on-call, availability offices in
some localities appears to be an appropriate method for meeting current workload
demands. Having a magistrate system that is comprised of only full-time, shift offices
is appealing from a systemwide management perspective. However, within the context
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of the current system’s structure, it is clearly not a cost effective option for the State at
this time.

For example, JLARC staff developed an estimate using FY 1996 salary and
benefit data of what the cost to the State would be if the current part-time offices were
staffed at alevel to provide full-time coverage. In this example, every part-time office was
allocated five class VI magistrates. Class VI magistrates are the classification typically
assigned by OES to full-time, shift offices and, as a result, almost 90 percent of the class
VI magistrates responding to the JLARC staff survey reported working on a shift basis
only.

Inthis example, cost data for offices currently staffed to provide full-time service
were not changed. The cost to the State of allocating sufficient class VI magistrates to
enable part-time offices to provide 24-hour-per-day, seven-day-per-week coverage could
increase by almost $10 million per year to more than $22 million.

In an entirely full-time system, the cost per hour worked would actually
decrease slightly because all offices would be full-time and thus working significantly
more hours. However, as depicted in Figure 9, the unit cost or the cost for each
transaction requested and process issued would increase significantly in an entirely full-
time system.

More specifically, the cost of a full-time status for some low volume offices could
be tremendous. For example:

Based on FY 1996 cost data, the cost to the State of each magistrate
process issued in Highland County in 1995 was approximately $50. If

Figure 9

Cost Comparison: Current Magistrate System
versus an All Full-Time System
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Source: JLARC staff analysis of data from the Office of the Executive Secretary of the Supreme Court.
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the Highland County magistrate’s office was a full-time office, the cost
per process issued, if the workload did not increase, would be more than
$600.

It must be noted that elevating offices to full-time status may generate greater workload
because there would more consistent access in many localities to a magistrate’s services.
If that did occur, the cost per transaction would decrease, although probably not
significantly unless the increase in workload was substantial.

Finally, a policy decision could be made to allocate only class V magistrates to
the current part-time offices that were to be upgraded to full-time status. Because the
starting salary for a class V magistrate is about 10 percent lower than for a class VI, the
increased cost to the State of establishing full-time offices would be mitigated to some
degree.

Recommendation (1). At the present time, it does not appear that
establishment of an entirely full-time magistrate system should be the goal of
the State. As a result, the Office of the Executive Secretary of the Supreme
Court should continue to recommend sufficient staff to properly operate part-
time offices where the workload does not warrant full-time status.

Policies Requiring More Extensive Background Investigations
Should Be Developed '

HJR 403 requires JLARC to review “conducting background investigations [for
magistrates]in the same manner as are conducted for other law-enforcement personnel”
as a condition of employment. At this time, there are no formal requirements in the
magistrate system for background investigations that include a criminal history review
for individuals prior to their appointment as magistrate.

Nonetheless, the majority of chief magistrates reported conducting various
forms of background investigations, including criminal history reviews, prior to appoint-
Ing magistrates. However, because the administration of background investigations can
deviate across the State, additional structure in the background investigation process is
needed. To provide this structure, written policies that establish guidelines for admin-
istering background investigations with a criminal history review should be developed
by OES for approval by the Committee on District Courts.

Criminal History Checks Can Reveal Potential Factors that Should Be
Considered in the Hiring Process. Chief magistrates indicated that it is important
to hire magistrates who have an impeccable character. In addition, some chief magis-
trates stated that certain factors in a candidate’s background would alert them to
potential problems that may prevent the candidate from serving effectively as a
magistrate. For example:
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One chief magistrate indicated that background checks are an impor-
tant part of the district’s magistrate appointment process. Forexample,
an applicant for a magistrate position had a law degree and had been
a magistrate in another state. Moreover, the chief magistrate felt the
candidate would be an outstanding magistrate in Virginia. However,
a cririnal records check indicated that the candidate had two DUI
arrests on his record. Neither on his application nor during his
interview did the candidate indicate these offenses had occurred.
Despite the applicant’s credentials, the chief magistrate did not recom-
mend the appointment of this individual because: (1) he falsified
information on his State application, and (2) the chief magistrate
believed the DUI arrests could impede the individual from carrying out
his duties.

L R

Another chief magistrate reported to JLARC staff that background
investigations are very important in the district’s magistrate appoint-
ment process. Although he reviews the State application and prior
employment references, this is often not enough. For example, he once
had an applicant for a magistrate position who had gaps in his
employment history. The criminal history portion of the background
investigation revealed that the individual had been incarcerated dur-
ing one of the periods of time with no employment history. The chief
magistrate noted that the previous employment references would likely
not have known or not informed him about the fact that this individual
had been incarcerated.

These chief magistrates believed that these potential problems would not have been
revealed without a background investigation that included a criminal history review.

Current Magistrate Appointment Policies Do Not Address Criminal
History Reviews. Neither the Code of Virginia, nor the Committee on District Courts
require chief magistrates or magistrate appointing authorities to conduct background
Investigations that include a criminal history review on potential magistrate appointees.
However, most chief magistrates are currently conducting some form of these investiga-
tions, including a criminal history review, on applicants for magistrate positions.

For example, 97 percent of chief magistrates indicated that they investigate the
criminal history of an applicant. Moreover, all chief magistrates in favor of background
investigations indicated that a finding of a previous felony conviction should resultin the
automatic disqualification of a candidate for magistrate appointment. Yet, without
uniform guidelines, the current background investigation and criminal history review
process could vary from district to district.

While an expanded background investigation is appropriate, it does not appear
that the policy should include all aspects of background investigations conducted for law
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enforcement officers. For example, §15.1-131.8 of the Code requires that a candidate for
selection as a law enforcement officer may “not have produced a positive result on a pre-
employment drug screening, if such screening is required by the hiring law-enforcement
agencyorjail....”

Staff in the Department of Criminal Justice Services (DCJS) and the Depart-
ment of State Police stated that pre-employment drug screenings are expensive ventures
for participating agencies. DCJS staff indicated that these tests generally cost the
participating agencies anywhere from $25 to $35 to administer for each candidate. As
a result, the cost effectiveness of requiring this as part of the magistrate background
investigation is questionable. Furthermore, if local magistrate appointing authorities
felt that such tests were necessary for applicants in their districts, they could require that
they be conducted as part of the appointment process.

Given the numerous factors that go into background investigations, OES should
develop policies for approval by the Committee on District Courts requiring chief
magistrates to conduct a background investigation and criminal history review of
magistrate applicants. Ata minimum, the policies should require chief magistrates and
magistrate appointing authorities to conduct a criminal history review. In addition to
ensuring that the background of applicants are thoroughly reviewed, these policies
should also aid in bringing uniformity to the magistrate appointment process.

Recommendation (2). The Office of the Executive Secretary of the
Supreme Court should develop, for approval by the Committee on District
Courts, written guidelines addressing the conduct of background investiga-
tions on candidates for appointment as magistrates and factors that should
result in disqualification. These guidelines should be based, in part, on the
background investigation requirements for law enforcement officers in the
Commonwealth and include a requirement that a criminal history review be
conducted.

EVALUATION OF THE MAGISTRATE SYSTEM
COMPENSATION STRUCTURE

One of the primary functions of any compensation and classification structure
is to enable organizations to hire and retain qualified personnel. A compensation and
classification structure that is not able to attract and retain personnel may lead to
instability in service provision, excessive recruiting and training costs, and morale
problems. HJR 403 requires this current review to determine whether the current
compensation structure is adequate to attract and retain qualified magistrates.

Analysis conducted for this study indicates that hiring and retaining personnel
in part-time magistrate positions is difficult due in part to inadequate compensation
relative to full-time magistrate positions. Compared to a position classified as one full-
time equivalent (FTE) position, positions classified as part-time, or less than one FTE
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position, perform relatively the same amount of work per hour. Yet, the compensation
for these part-time positions is not equal on a proportional basis to the compensation
provided a full-time (one FTE) class V magistrate. As a result, a salary adjustment is
warranted for part-time magistrates to eliminate the salary disparity.

In addition, the entire magistrate compensation structure requires an adjust-
ment. A 1990 Department of Personnel and Training (DPT) study determined that
magistrate compensation was less than that for a comparable position in the executive
branch. As a result, a one-time adjustment is needed to bring the magistrate compen-
sation structure in line with the compensation structure of hearing officers in the
executive branch. Finally, the practice of allowing local salary supplements to State-
funded magistrate compensation should be discontinued to ensure consistency and
mitigate the potential negative impact on morale.

Hiring and Retaining Part-Time Magistrates Is Difficult

Difficulty in hiring and retaining part-time magistrates appears to be in part
the result of inadequate compensation policies for part-time magistrates. While person-
nel turnover in the magistrate system does not differ much from that of the statewide
district court system, turnover in part-time magistrate positions is significantly higher
than for full-time positions. This is an indication that the compensation structure is not
facilitating the hiring and retention of part-time personnel. As a result, this has likely
placed the magistrate system at a competitive disadvantage in hiring and retaining part-
time magistrates.

Hiring Part-time Magistrates Appears to Be More Difficult than for
Full-Time Magistrates. While it may be difficult to hire qualified part-time magis-
trates due to factors other than pay, the perceived inadequacy of the available salary can
further intensify recruitment and hiring problems for these positions. In the magistrate
system, the compensation of magistrates in part-time positions appears to be a signifi-
cant factor in the difficulty in hiring part-time magistrates.

As illustrated in Table 7, the vast majority of chief magistrates with part-time
magistrates in their districts reported that salary levels have negatively impacted their
ability to hire qualified individuals to fill part-time positions. The challenge faced by
several chief magistrates in hiring part-time magistrates under the current compensa-
tion structure was also noted during JLARC site visits and follow-up telephone inter-
views. For example:

One chief magistrate reported that he recruits applicants with other
outside income in order to fill part-time positions. As a result, these
individuals will not have to rely solely on the magistrate pay. This chief
magistrate further noted that increased pay for part-time magistrates
would make the availability aspect of the position less problematic.

*k %k ¥k
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Table 7

Chief Magistrate Responses to
Effect of State Salary Levels
on Hiring Part-time Magistrates

Statement: State salary levels for magistrates have negatively impacted my district’s
ability to hire qualified part-time magistrates.

Strongly Strongly Number of
Agree % Agree % Disagree % Disagree % Respondents
52 35 9 4 23

Note: Percentages may not total 100 due to rounding.

Source: JLARC staff interviews of chief magistrates, June 1996.

Another chief magistrate reported running classified advertisements
for part-time magistrates two or three times at $300 per ad before
developing what she considers to be an acceptable applicant pool. On
the other hand, this chief magistrate noted that it is not unrealistic to
expect to receive 45 well qualified applicants, some who will have
masters or law degrees, for a full-time magistrate’s position.

L I J

One chief magistrate noted having difficulty recruiting applicants for
part-time magistrate positions because these positions require too much
time and training for the compensation provided. In response to a
recruitment effort for a class II magistrate, this chief magistrate
received only three applications.

In addition, the current part-time salary levels may hinder efforts to recruit
individuals for part-time positions with bachelor’s degrees. While the current part-time
salary structure may be more acceptable for individuals without a bachelor’s degree, it
will likely be less attractive for individuals with a bachelor’s degree.

Turnover in Part-time Magistrate Positions Is Higher than Full-Time
Positions. Another potential measure of the effectiveness of the salary structure for
part-time magistrates is the extent to which qualified staff are retained. By that
measure, personnel turnover in the magistrate system did not differ significantly from
that of the statewide district court system during CY 1994 and CY 1995 when it averaged
about 11 percent for those two years combined.

However, analyzing turnover by these broad groupings masks higher turnover
rates for the groups classified as part-time. As highlighted in Figure 10, during CY 1994
and CY 1995, turnover in part-time class I - III magistrate positions differed substan-
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Figure 10

Staff Turnover in the Magistrate System
Calendar Years 1994 and 1995

Part-Time and Full-Time
Magistrates Compared

Magistrate and Statewide District
Court Systems Compared

11.5%

Percent Turnover
Percent Turnover

177}
o
B
«Q
bt
=
L
o
Q
b=

Magistrates

il Time
CY 1995 ' CY 1994 CY 1995

CY 1994

Note: Includes permanent/salaried full-time and part-time employees. Excludes all temporary wage employees
and judges.

Source: JLARC staff analysis of CY 1994 and CY 1995 data collected by the Office of the Executive Secretary of
the Supreme Court.

tiaﬂy from personnel in positions OES considers to be full-time. In CY 1995, turnover in
part-time magistrate positions was almost three times higher than the rate for full-time
positions.

Moreover, chief magistrates have indicated that retaining personnel in part-
time magistrate positions is difficult. For example, 70 percent of the chief magistrates
with part-time magistrates in their districts reported that salary levels have negatively
impacted their ability to retain qualified and experienced part-time magistrates. This
is further highlighted by the following example:

Inonelarge, full-time urban office, a part-time magistrate who had just
completed his required certification training, noted in his resignation
letter to the chief magistrate that “[ajfter continuing reassessment on
my part, I feel this decision is in my best interest as well as the
magistrate system. The continuing fluctuation of work hours, low pay,
and often intense periods of detail work brought me to the realization
that this is not a position I want to continue. The expectations of the
position do not equate with the pay nor the demands put on part-time
magistrates for schedule adjustments and requirements.”

Further, there are some districts with a number of part-time magistrates who
also served as former justices of the peace, have many years of experience, and provide
a great deal of continuity to their local offices and districts. These experienced part-time
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magistrates will likely be retiring from their positions in the relatively near future and
will need to be replaced with new part-time magistrates.

One chief magistrate expressed concern that many of the new applicants are
unwilling to make the same sacrifices as the more experienced, part-time magistrates
and are less inclined to work in these positions for the current pay. Developing an
appropriate compensation structure for part-time magistrates should help address this
concern.

However, it must be noted that the on-call or availability nature of the work of
magistrates may also be a factor that contributes to the turnover in part-time positions.
Part-time magistrates working on-call or on an availability basis are expected to respond
to the office within 20 minutes of being contacted by law enforcement officials. Magis-
trates have noted that the volume of calls and the expected response times frequently
preclude part-time magistrates from engaging in many outside activities which would
prevent them from responding in a timely manner. For some part-time magistrates, this
situation may become untenable.

Yet, more than 56 percent of the part-time magistrates responding to a survey
question regarding part-time employment reported that the flexibility of part-time work
isbeneficial in that it allows them to seek additional employment opportunities or pursue
other interests. Reflective of that, about 51 percent of the class I - III magistrates
responding to the JLARC staff survey reported holding outside employment.

Nonetheless, it appears that current compensation levels are one factor that have
made it difficult for chief magistrates to hire and retain part-time magistrates in their
districts. As a result, magistrate turnover rates in these part-time positions is relatively
high. This makes it more difficult for chief magistrates to ensure consistent office coverage
at all times. At times, this could negatively impact services provided to law enforcement
officials and citizens. Moreover, morale among magistrates may be affected because they
have to work more hours to cover for unfilled part-time position openings.

Salary Disparity Exists Between Part-Time and Full-Time Magistrates

The current magistrate system compensation structure contains a salary
disparity between part-time and full-time magistrate classifications. Compared to a
class V magistrate which is classified as one FTE position, individuals in part-time
positions perform relatively the same amount of work per hour. Yet, the compensation
of these part-time positions is not equal on a FTE basis to the compensation provided to
a class Vmagistrate. As a result, an adjustment is necessary to proportionally align the
salaries of class I - IV magistrates with a class V magistrate.

Part-time Magistrate Salary Not Proportional to Full-Time Magistrate
Salary. Currently there is no proportional alignment between the salaries of positions
classified as less than one FTE with those magistrate positions classified as one FTE. For
example, it is reasonable to expect that the starting salary of a class I magistrate (.2 FTE)
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would be compensated at 20 percent of the starting salary of a class V (one FTE)
magistrate. However, as illustrated in Table 8, there is a substantial difference between
current starting salary levels and expected salary based on the FTE classifications. (A
complete listing of the salary scales for all of the magistrate classifications is provided in
Appendix F).

Table 8

Starting Salaries of Class I - IV Magistrates
Compared to Class V Magistrate

Expected
Current Starting Salary
FTE Starting Based on FTE

Classification Classification Salary Classification Difference
Magistrate I 2 $2,834 $4,319 ($1,485)
Magistrate II 4 6,233 8,638 (2,405)
Magistrate 111 .6 10,356 12,957 (2,601)
Magistrate IV 8 13,939 17,276 3,337)
Magistrate V 1.0 21,595 21,595 0

Source: JLARC staff analysis of the magistrate salary and classification plan, December 1995.

OES staff acknowledges the salary disparity between part-time and full-time
magistrates. Moreover, they attempt to adjust for this disparity when circumstances
Jjustify either reclassifying a part-time magistrate to the next higher classification or
upgrading a class IV to a class V magistrate. When reclassifying magistrates under these
circumstances, OES staff increase the magistrate’s salary by a minimum of 20 percent.
This is done even if the starting salary of the new classification does not result in a 20
percent increase. While OES’ attempt to account for this salary disparity is commend-
able, it does not entirely rectify the salary disparity between part-time and full-time
magistrates or benefit those magistrates who are not reclassified.

Part-time Magistrates Do the Same Amount of Work Per Hour as Full-
Time Magistrates. Although part-time magistrates obviously work fewer hours than
full-time magistrates, it is important for compensation purposes to determine to what
extent part-time and full-time magistrates do similar amounts of work. JLARC staff
analysis reveals that there is relatively little difference in the number of processes issued
per activity hour by class I - IV magistrates and class V magistrates. Because class I -
V magistrates generally issue the same number of processes per activity hour, the salary
disparity between part-time and full-time magistrates violates the concept of “equal pay
for equal work.”

As depicted in Figure 11, the analysis reveals that the median number of
processes issued per activity hour is very similar for class I - V magistrates. Moreover,
the range of processes per activity hour for these positions is also similar. The median
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Figure 11

Magistrate Workload Activity by Position Classification
CY 1995
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number of processes per activity hour for these five classes as a group is one process per
activity hour.

In contrast, the median number for class VI magistrates is about 1.7 processes
per activity hour. The likely reason for the difference in processes per activity hour
between class I -V magistrates and class VI magistrates is that the latter predominantly
work on a shift basis in full-time offices. These offices typically generate a higher volume
of processes per activity hour due to the larger workload.

Thus, analysis of workload shows that class I - IV magistrates and class V
magistrates do similar amounts of work per hour in the office. As a result, itis reasonable
to expect compensation policies for these two groups, on an FTE basis, to reflect the fact

that they do relatively the same amount of work in terms of processes issued per activity
hour.

Cost of Eliminating the Salary Disparity Between Part-time and Full-
Time Magistrates. Reflective of the fact that class I - IV magistrates issue relatively
the same number of processes per activity hour, a salary adjustment is warranted for
class I - IV magistrates. The purpose of the salary adjustment is to compensate these
classes of magistrates proportionally to a class V magistrate. The cost to address the
salary disparity between class I - IV magistrates and class V magistrates based on FY



Page 37 Chapter I: Magistrate System Staffing and Compensation

1996 salary data would be about $607,000. Further, the cost of additional fringe benefits
would be about $77,000. As a result, the total cost to the State of eliminating this salary
disparity would be about $684,000.

Recommendation (3). The General Assembly may wish to provide
additional funding for the magistrate system to eliminate the salary disparity
between class I - IV magistrates and class V magistrates.

Entire Magistrate Compensation Structure Requires an Adjustment

In addition to eliminating the salary disparity between part-time and full-time
magistrates, an additional systemwide disparity exists in the magistrate system com-
pensation structure. A 1990 DPT study concluded that the magistrate system compen-
satlon plan was below that for comparable positions in the executive branch. It appears
that OES’ approach of comparing the duties and compensation of magistrates with
hearing officers in the executive branch is still valid. As a result, a one-time salary
adjustment is warranted to align the compensation of magistrates with hearing officers
in the executive branch.

Significant Changes Have Been Made to the Magistrate Compensation
Structure. OES has made several changes to the magistrate system compensation
structure in an attempt to make salaries more competitive and address what they
considered to be high turnover in magistrate positions. In 1988, the number of steps per
magistrate class was increased from six to seven, resulting in an increase in the spread
between the minimum and maximum salary from 34 to 41 percent.

This change was adopted as a mechanism to reward longevity in the magistrate
position due to the recognition that magistrates had little room for advancement. In
1993, the State pay-for-performance plan was implemented for the magistrate system.
To effectuate this plan, the number of steps per magistrate class was increased from
seven to 18 and further increased to 20 in 1994. A northern Virginia salary differential
is also provided for magistrates and chief magistrates working in judicial districts 17, 18,
19, 31, and Loudoun County. (The salary scales for all magistrate classifications in these
offices is provided in Appendix G).

OES Has Compared Magistrates to Executive Branch Hearing Officers
for Pay Purposes. Due tothe unique nature of magistrate duties, OES has had difficulty
infinding positions comparable to magistrates for use in salary studies. At one time, OES
staff reported that magistrate compensation was compared to the compensation of law
enforcement officers, but this approach was abandoned due to the recognition that
magistrate duties were not sufficiently similar for salary comparison purposes. The
primary distinction was that magistrates do not face the same physical danger in the
conduct of their duties as do law enforcement officers.

Further, OES staff stated that no other judicial branch personnel perform
duties which are sufficiently similar to those of magistrates for salary comparison
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purposes. As aresult, OES concluded that magistrate compensation should be tied to the
compensation of other quasi-judicial officers like hearing officers in the executive branch.
Because of the need to make the comparison to positions in the executive branch, OES
requested that DPT perform a salary review for the magistrate system.

OES’ Approach to Evaluating Magistrate Compensation Is Appropri-
ate. As noted earlier, OES requested that DPT compare the magistrate and chief
magistrate class specifications with those of hearing officers for the purposes of internal
alignment. An internal alignment study compares the relationship of classes to one
another, with the goal in this case to align the compensation of magistrates and chief
magistrates with the compensation of hearing officers in the executive branch. To effect
thereview, OES developed new class specifications for magistrates and chief magistrates
to match the form used by DPT.

DPT’s internal alignment study supported executive branch pay grade 10 for
the magistrate class. The magistrate class rated stronger than the hearing officer/
corrections inmate class (pay grade 9) and lower than the hearing officer/unemployment
compensation class (pay grade 11), based on analysis and comparison of seven factors.
The seven factors for the analysis included scope of authority, supervision given,
supervision received, personal contacts, complexity of work, impact of actions, and
knowledge, skills, and abilities. As a result, DPT recommended placing the magistrates
in the equivalent of pay grade 10 for compensation purposes.

While the DPT study did not find any hearing officer class specifications with
supervisory authority to compare with the chief magistrate class, the study supported
executive branch pay grade 12 for chief magistrates. This conclusion was based on
aligning the chiefmagistrate class with the magistrate class after a comparative analysis
of the seven factors noted earlier. DPT staff reported that while it is preferable to locate
and use comparable classes for this analysis, it is not unusual to rely on alignment when
comparable classes cannot be found. As a result, DPT recommended alignment of the
chief magistrate classification with executive branch pay grade 12, which is two pay
grades higher than the pay grade 10 recommended for the magistrate class.

The DPT study conducted in 1990 appears to be valid today. DPT staff reported
that there have been no changes to their methodology since the internal alignment study
was conducted. While the requirement for a bachelor’s degree or “equivalent experience”
was added in 1995 as an additional requirement for appointment as a magistrate or chief
magistrate, DPT staff reported that the educational requirement is only one factor of
many in determining appropriate compensation levels. Further, DPT always uses a
disclaimer in class specifications for the educational requirement which allows substitut-
ing an equivalent combination of training and experience.

Magistrate Salary Structure Still Requires an Adjustment. Despite the
1990 finding that magistrate compensation trailed pay grade 10 hearing officers and
chief magistrate compensation trailed pay grade 12 positions, the magistrate compensa-
tion structure still trails that of these two executive branch pay grades. OES staff have
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submitted budget requests for a five percent increase in the salaries of all magistrates to
generally achieve alignment with hearing officers in the executive branch. However, the
disparity still exists because funding for the five percent increase has not been provided.

While the difference between magistrates and the applicable executive branch
positions varies depending on the step in the magistrate salary scale, OES supports an
across-the-board increase in a desire to treat all magistrates similarly and to reflect the
fact that magistrates are required to work on-call, nights, and week-ends without
receiving a shift or on-call salary differential. OES’ request of a five percent salary scale
adjustment for all magistrates still appears valid.

Cost of One-Time Adjustment for the Entire Magistrate System Compen-
sation Structure. This review indicates that the one-time salary adjustment of five
percent requested by OES for the magistrate system appears warranted to bring about
alignment with comparable positions in the executive branch. The cost of this one-time
salary adjustment for all magistrates and chief magistrates based on FY 1996 salary data
and including the disparity adjustment for part-time magistrates would be about
$524,000. Further, the cost of additional fringe benefits associated with this salary
increase would be about $87,000. As a result, the total cost to the State of funding this
one-time salary adjustment would be about $611,000.

Recommendation (4). The General Assembly may wish to provide
additional funding for the magistrate system to enable the magistrate system
compensation structure to achieve alignment with comparable positionsin the
executive branch.

Local Salary Supplement Option for Magistrates Should Be Discontinued

While magistrates are considered State employees, the 1995 General Assembly
amended the Code to allow the governing body of any city or county to add to the fixed
compensation of magistrates. The only requirement is that the amount appropriated
cannot exceed 50 percent of the fixed magistrate compensation funded by the State.

Allowing localities to supplement the salary of magistrates could create a
number of negative and likely unintended consequences. First, localities will be placed
in the difficult position of having to approve or deny salary supplements for State
employees. Second, morale among the magistrates could be negatively impacted.
Finally, local salary supplements could have the appearance of compromising magistrate
neutrality and objectivity.

Magistrates Are State Employees. The State assumed responsibility for fully
compensating magistrates in 1974 when the system was established to replace justices
of the peace. The State’s assumption of this responsibility has brought about significant
uniformity in magistrate compensation across the Commonwealth, as magistrate com-
pensation is based on a standard salary and classification plan administered by OES.
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Moreover, the Code of Virginia prohibits judges and staff in the statewide
district court system from receiving local salary supplements. In fact, most State
employees are ineligible for local salary supplements. The only exceptions to this
according to DPT staff are: (1) state employees of certain state and local health
departments, (2) employees of state mental health clinics, and (3) county extension
agents.

Further, this provision places localities in the difficult position of having to
approve or deny requests for these magistrate salary supplements. In addition, local
officials have stated that it is not clear how the local supplements would be administered.
Finally, requests by magistrates for a local salary supplement could lead to requests from
other organizations such as constitutional officers.

Magistrate Morale May Be Negatively Impacted. Another unintended
consequence of local salary supplements could be the negative impact on magistrate
morale. For example, some chief magistrates noted that they were either hesitant or
unwilling to assist magistrates in preparing requests for local salary supplements since
they believe the State should take full responsibility for compensating magistrates.
Without the support of the chief magistrate, it may be difficult for local magistrates to
individually pursue this option for increasing their compensation, which could also
impact districtwide morale.

Further, magistrate morale may be negatively impacted when some magis-
trates receive local salary supplements and others do not. Not all localities have the same
desire or ability to supplement magistrate compensation. For example:

One chief magistrate reported morale problems in his district since only
oneof thecounties in his districtis supplementing magistrates’ salaries.
The magistrates not receiving a local salary supplement see themselves
as performing the same type and amount of work as those magistrates
receiving the supplement, and wonder why they are not being compen-
sated similarly.

As aresult, salary inequities between local offices in the same judicial district or between
statewide judicial districts exist.

For example, the magistrates serving Lee County in district 30 reported on the
JLARC staff survey that they receive a local salary supplement. However, none of the
magistrates in the two remaining localities in the district reported receiving a local
supplement. This situation could cause significant morale problems for magistrates in
the other localities and also violates the concept of “equal pay for equal work.”

Local Salary Supplements Could Have the Appearance of Compromis-
ing Magistrate Objectivity and Neutrality. The salaried compensation of magis-
trates by the State replaced the justices of the peace fee-based compensation system.
There is some concern that allowing localities to supplement State-funded magistrate
compensation could lead to some of the same problems that were present in the fee-based
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compensation system of the justice of the peace system. The potential for perceived
interference with magistrate objectivity and neutrality when localities supplement
magistrate salaries was advanced by some chief magistrates. For example:

A chief magistrate reported that she was not in favor of the local salary
supplements because receiving local pay could lead to conflict or
pressures from local officials to do things a certain way. She also noted
thatthe wholeissueofthelocal salary supplement could lead the system
back to the justice of the peace days.

* %k %k

A chief magistrate who had one locality in his district supplementing
magistrate salaries noted that some members of the local governing
body wondered what the magistrates would be doing for the locality
since they were now receiving a local salary supplement.

As objective decision-makers, magistrates are considered independent of the
local law enforcement community, and are not subject to any local control. On the other
hand, local law enforcement officials are often viewed as having strong ties with local
government. As a result, the potential exists for those localities’ providing salary
supplements to exert pressure on the magistrates’ office to render decisions on warrants
in their favor, with the threat of withholding the salary supplement as leverage. This
may also place localities in an awkward position as well, forcing them to side either with
the local law enforcement community or the magistrates’ office. Clearly, either situation
could compromise the magistrates’ current objective decision-making process or give the
appearance of impropriety.

The State’s assumption of full compensation for magistrates has brought about
a great deal of uniformity in the implementation of the magistrate compensation
structure. While magistrates are considered State employees and are a part of the
statewide district court system, they are the only personnel eligible to receive local salary
supplements. Continuing to allow localities to supplement magistrate compensation will
likely result in salary inequities which may negatively impact the morale of the system

and potentially give the appearance of compromising magistrate objectivity and neutral-
ity.

Recommendation (5). The General Assembly may wish to consider
amending §14.1-44.2 of the Code of Virginia to eliminate the option allowing
localities to supplement State-funded magistrate compensation.
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II1. Magistrate Videoconferencing

Both SJR 374 and HJR 532 direct JLARC to evaluate the feasibility of
incorporating the technology of videoconferencing into Virginia’s magistrate system.
Videoconferencing, which is currently used or soon to be used by magistrates in six
judicial districts, has become the subject of substantial interest and discussion. This
interest is due in part to advances in technology which have enhanced the potential for
applying videoconferencing to the magistrate system with less effort and cost. Moreover,
it may be possible to achieve significant benefits from the use of this technology.

"The possible applications of this technology to the magistrate system has been
identified and supported by the State’s judicial system. Despite this support, the State’s
Jjudicial system has not taken an active role in guiding the application of technology to the
magistrate system. Because the magistrate system is a State system and the use of
videoconferencing will clearly impact it, a more active role by the State’s judicial system
in this area is necessary to facilitate and guide implementation of this technology.

For example, several factors will need to be addressed before systematic
application of this technology should be considered. The lack of a State role that is
designed to minimize possible problems in the implementation of this technology could
result in the State’s magistrate and judicial systems not maximizing potential benefits
like staffing reductions and improved access to services. Moreover, it could lead to the
development of a fragmented and non-compatible system that has little or no future
statewide application.

OVERVIEW OF MAGISTRATE VIDEOCONFERENCING

The concept of magistrate videoconferencing has been an issue of discussion
among magistrates and State judicial officials for a number of years. As noted earlier,
six localities have, or soon will be utilizing, this technology to some degree to provide some
or all magistrate-related services. However, despite the fact that the magistrates are
part of the State’s court system, the types of systems that are currently in operation vary
significantly.

Moreover, despite the potential benefits that might accrue from using this
technology, the State’s court system has had a very limited role in promoting or
developing this technology for application to the magistrate system. At the State level,
limited standards have been developed regarding the use of these systems. Yet, most of
the design and application development has occurred at the local level.



Page 44 Chapter III: Magistrate Videoconferencing

State Judicial System Has Supported Use of Magistrate Videoconferencing

Virginia’s judicial system has indicated its support for adapting the technology
of videoconferencing to the magistrate system. For example, the 1989 report of the
Commission on the Future of Virginia’s Judicial System recommended that “the estab-
lishment of regional offices in low volume areas or the use of interactive telecommunica-
tion systems may permit better use of magistrate services.”

In addition, the 1990 Virginia State of the Judiciary Report states that, OEShad
been involved in a study to “improve the delivery of magistrate services.” The report also
stated that the study had focused on improving the effectiveness and efficiency of the
services provided by magistrates and further indicated that:

One solution which shows great promise involves allowing appear-
ances before a magistrate from remote locations. This would require
the use of electronic video and audio communications as well as the use
of facsimile process for transmitting the paperwork. Such an operation
would enable the judicial system to establish regional magistrate
offices staffed by full-time personnel to serve areas as opposed to the
current system which has many single-localities being serviced by
part-time magistrates.

The issue of magistrate videoconferencing was also a subject of an OES sponsored chief
magistrate study group which proposed procedures for implementing the technology and
developed potential evaluation guidelines.

Finally, the State judicial system’s 1994-96 strategic plan also addresses the
issue of magistrate videoconferencing. One of the objectives of the strategic plan is to
expand and improve magistrate services. One portion of the proposed approach for
achieving that goal states:

As an additional means for increasing access to magistrate services,
implement interactive, two-way telecommunications systems on an
as-needed basis.

Clearly, the State judiciary has recognized the potential for applying videoconferencing
technology to the magistrate system.
Videoconferencing Has Been Implemented in Six Judicial Districts

Chief magistrates in six districts reported that they have implemented, or are

implementing some form of videoconferencing that is used by the assigned magistrates.
The judicial districts and the affected localities are the:
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¢ first judicial district (City of Chesapeake),
* fourth judicial district (City of Norfolk),
¢ seventh judicial district (City of Newport News),

¢ sixteenth judicial district (joint office of the City of Charlottesville and
Albemarle County),

* nineteenth judicial district (Fairfax County), and

* twenty-seventh judicial district (Montgomery County and the Town of
Blacksburg).

It is important to note that these systems serve either one locality or a joint
office, and are not linked to a magistrate’s office in another locality. Moreover, none of
the systems are in use in a rural county. The system in operation in Montgomery County
primarily serves the Town of Blacksburg’s police department, which is located within the
county. Fairfax County’s videoconferencing system is connected between a satellite
magistrate’s office and a local police precinct in another section of the county.

The types of systems that have been installed vary significantly as well. For
example, in Montgomery County and the Town of Blacksburg, the video system is a
dedicated unit that utilizes fiber optics for audio and video transmission. The necessary
documents are completed off-line from the videoconferencing system and faxed between
the two offices.

In contrast, in Fairfax County, the video system is a Windows-based application
on a personal computer (PC) which allows police to transmit the required data to the
magistrate’s office on-line. Further, the system enables magistrates to complete the
necessary forms on-line and utilizes electronic magistrate signatures on the forms. The
forms are then printed out at the remote terminal in the police station.

Some Standards Regarding Videoconferencing Have Been Developed
The Code of Virginia was amended by the General Assembly in 1991 to establish
standards for the use of two-way electronic video and audio communication systems. At

a minimum, any videoconferencing technology used in the magistrate system must:

* allow the individuals communicating to simultaneously see and speak to one
another;

* ensure that the signal’s transmission is live or real time; and
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¢ ensure that the audio and video transmission is “secure from interception
through lawful means by anyone other than the persons communicating.”

However, the Code also states that videoconferencing systems used are subject to “any
other specifications as may be promulgated by the Chief Justice of the Supreme Court.”

POTENTIAL BENEFITS, OBSTACLES, AND
COSTS OF VIDEOCONFERENCING

This review has identified a number of potential benefits that might be
attributable to the use of videoconferencing. The benefits include improved access to
magistrate services, potential reductions in the number of magistrates, and improved
manageability of the magistrate system: The majority of chief magistrates across the
State also identified many of the same benefits.

Atthe same time, it must be noted that there are a number of potential obstacles
that could hinder the uniform application of this technology. The lack of financial support
is clearly the predominant factor. Directly related to that issue is the potential cost of
acquiring the necessary videoconferencing hardware statewide which is estimated to be
at least $2.5 million. In addition, other non-financial factors were also identified
including, the willingness of the judicial system and law enforcement officials to support
and use the system as well as other operational concerns.

Potential Benefits Attributable to the Use of Videoconferencing in the
Magistrate System

A number of benefits that might be attributable to the use of videoconferencing
in the magistrate system have been identified. All chief magistrates were asked on the
JLARC staff survey to identify potential benefits that might be realized through the use
of videoconferencing in their district. As highlighted in Table 9, there were a number of
important benefits identified by chief magistrates regarding the use of magistrate
videoconferencing. These benefits include improved access to magistrate services,
reductions in the number of magistrates, and improved manageability of the magistrate
system.

Provide Full-Time Access to Magistrate Services. Asidentified earlier, the
majority of chief magistrates responding to the survey identified improved access to
magistrate services as one benefit of videoconferencing. Clearly, in offices where
videoconferencing equipment is available to local police or citizens, the need to drive some
distance to the main magistrate’s office is reduced or even eliminated.

Also, since the duty magistrate would no longer need to be summoned to come
into the office to provide his or her services, any waiting time for law enforcement officials
or citizens would be eliminated. With a videoconferencing system, there would only be
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Table 9
Potential Benefits from Magistrate Videoconferencing

Percentage of

tential fits of Vi ferencin hief Magistrate
Increases access to magistrates by law enforcement officials 71%
Increases access to magistrates by local citizens 58
Improves manageability of district’s magistrate system 55
Reduces the need for additional magistrates _ 52

Source: JLARC staff analysis of chief magistrate surveys, April 1996.

a need to ensure continuous magistrate coverage in the main office to which the
videoconferencing equipment in the remote office was linked. As a result, individuals
served by the remote office would have access to services provided through
videoconferencing by full-time magistrates.

Videoconferencing also provides major benefits to law enforcement officials. In
Fairfax County, there has been a positive impact on local police operations. For example,
police officers no longer have to drive the approximately 16 miles each way to the
magistrate’s office to conduct business. In addition to the distance, the traffic congestion
in Northern Virginia will often lengthen the time involved commuting between offices.

Law enforcement officials noted that the time required to complete many of the
transactions police conduct with magistrates can be reduced by about 50 percent. In
October 1995, the Fairfax County police department reported conducting more than 720
transactions with the magistrate by videoconferencing rather than by commuting to the
office of the magistrate. Clearly, police were able to spend more time on patrol instead
of commuting to or from the magistrate’s office.

Reduced Need for Additional Magistrate Staff. One of the most recogniz-
able benefits attributable to magistrate videoconferencing is the potential for reducing
the need for additional magistrates. In theory, in smaller offices, the use of magistrate
videoconferencing could either entirely or almost entirely replace magistrates. Yet, in
the systems currently in place, reductions in staff were not achieved.

However, in a district with magistrate videoconferencing, the chief magistrate
noted that the videoconferencing equipment enabled them to supply 24 hour magistrate
services to a satellite office in a police precinct when additional magistrates were not
available. For example:

The City of Chesapeake decided to reactivate a local police precinct that
was a substantial distance away as well as separated from the local
government center and magistrate services by the Elizabeth River. It
would require police to drive about 45 minutes to the government center
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for magistrate services. As a result, police could be off patrol for two
hours while obtaining magistrate services. The State was unable to
provide the necessary magistrate positions to staff the precinct office. To
address this situation, a videoconferencing system between the precinct
station and the main magistrate office was installed.

In this particular case, no magistrate-related cost savings were achieved, but potential
future staffing costs may have been avoided due to the use of videoconferencing.

In addition, the majority of any direct savings associated with the use of
videoconferencing will likely come from implementation between offices that serve
different localities. As noted earlier, the magistrate videoconferencing systems in use
currently do not provide magistrate services outside of one jurisdiction or local office.
But, if the Montgomery County magistrate’s office were linked to the magistrate’s office
in Giles County, a reduction in the number of magistrates serving Giles County might be
possible.

Factors Potentially Limiting the Application of Vldeoconferenclng in the
Magistrate System

While a number of benefits that might accrue through the use of magistrate
videoconferencing have been identified, there are several major factors that may
potentially limit the use of this technology that will need to be addressed before
implementation. While the lack of financial support was one factor, other non-financial
factors were also identified. These non-financial factors include the willingness of the
judicial system and law enforcement officials to support and use the system as well as
other operational concerns.

Lack of Financial Support. All chief magistrates were asked on the JLARC
staff survey to identify factors that were preventing them from establishing
videoconferencing in their districts. The primary factor identified by more than 70
percent of the chief magistrates who do not have videoconferencing systems was the lack
of financial support to purchase and operate the system.

In terms of financing the installation and operation of videoconferencing
equipment, OES’ position is that this type of equipment is a local government responsi-
bility to provide and operate. As stated by OES, “Section 19.2-48.1 places the responsi-
bilities upon localities to furnish any equipment necessary for the efficient operation of
the office.”

, For alocal government, unless the potential benefits are clearly positive and
directly impact local citizens, there is little or no reason to provide the necessary funding,
especially since magistrates are funded by the State. Inlocalities where videoconferencing
has been utilized, that link with the potential benefits was probably more clearly
established.
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Reservations Have Been Expressed by Judiciary and Law Enforcement
Officials. The vast majority of chief magistrates responding to the JLARC staff survey
indicated that local judicial officials or local law enforcement officials were not prevent-
ing the establishment of videoconferencing in their districts. However, other research
indicates that issues related to the use of this technology could raise concerns from these
two important groups.

For example, a chief magistrate in one judicial district was actively exploring
the use of videoconferencing in some localities in that district. One local judge in that
district noted that:

The plan will take magistrates away from [this] county which has
always had them and substitute a video system in their place.... Iam
concerned about a possible adverse affect upon the efficiency of the
court system and its employees.

Another judge expressed similar concerns but also noted that he was concerned that a
person who was arrested would in effect not appear before a magistrate if videoconferencing
was utilized.

Local law enforcement officials may also have some uneasiness about the
expansion of magistrate videoconferencing. This is especially important when most of
the videoconferencing systems used to-date have been placed in local law enforcement
offices. In order for videoconferencing to be implemented successfully, the concerns of the
law enforcement community will need to be addressed. For example, one sheriff
expressed concerns about:

Who would be taking care of the system when a small department such
as ourselves had only one dispatcher and one jailer on duty at all times,
and they couldn’t leave their posts to see to the concerns of the video
magistrate . . . . When a citizen of [this locality] wants to obtain a
criminal warrant, who will be responsible to have someone available
to show him or her how to operate the video system?

This last issue regarding citizen access to this technology has surfaced in some
magistrate videoconferencing systems. In Fairfax County, citizens’ access tomagistrates
through the video magistrate is “at the discretion of the [police department] because the
police must accompany the citizen into the secured area.”

Other Operational Issues. In addition to the factors highlighted above, some
other operational issues will need to be addressed. For example, a method for addressing
instances in which individuals appearing before a video magistrate post a cash bond will
need to be developed. A number of potential alternatives have been proposed by OES.
However, OES also noted that any remaining issues related to the posting of cash bond
by individuals appearing before a video magistrate “would hopefully be minimal and
could be dealt with as seems reasonable at the time.” This issue as well as others will need
to be addressed when considering expansion of this technology.
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Potential Costs of Applying Magistrate Videoconferencing Statewide

Both SJR 374 and HJR 532 require JLARC to estimate the fiscal impact of
applying this technology statewide. Using the cost of some of the equipment utilized in
a recent magistrate videoconferencing system, the cost statewide to simply acquire that
hardware is estimated to be at least $2.5 million. However, this estimate does not include
districts that are full-time and serve only one locality.

It must be noted that this estimated cost is not reflective of the actual cost of
applying this technology statewide for a number of reasons. First, this cost does not
include any customized interfaces between existing systems or any programming to meet
the needs of local magistrate offices. Second, no operating costs are included, and the
manner in which the audio and video signals are transmitted could substantially
increase the cost due to transmission and line costs. Finally, there are many types of
videoconferencing technology available and the cost can vary substantially according to
the type of system selected.

Type of Videoconferencing System Can Impact Cost. A primary factor that
will directly impact cost is the type of system selected. For example, a formal room-based
videoconferencing system could cost $150,000. Systems classified as a rollabout can cost
from $20,000 to $50,000. Finally, desktop videoconferencing systems which operate on
a personal computer are less expensive and cost from $5,000 to $15,000 per unit.

Customized Interfaces or Programming Can Impact Cost. The issue of
customized interfaces or programming can add to the expense of a system. For example,
Fairfax County paid $14,000 for customized programming to enhance their
videoconferencing system. If one vendor supplied all of the equipment, the extent to
which these types of charges apply for every system may be minimized. However,
because every office is likely unique in terms of design and layout, customized program-
ming may be required on a case-by-case basis.

Audio and Video Signal Transmission Mechanism Can Impact Cost.
Moreover, the method used to transmit the audio and video signal can also significantly
impact the cost. For example, the twenty-seventh judicial district evaluated expanding
their existing system in 1992. Two fiber links would have been required at a one-time
cost of more than $32,000 and a monthly fee of $280.

An option that allowed for a one-time cost of $215 was available, but the monthly
payments for ten years would have been $740. This is in addition to the more than
$24,000 in hardware costs that would have enabled one additional magistrate office in
another county to link up with the existing videoconferencing equipment in the Mont-
gomery County magistrate’s office.
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JUDICIAL SYSTEM’S ROLE IN PLANNING THE APPLICATION
OF THIS TECHNOLOGY SHOULD BE ENHANCED

Despite the potential benefits to the magistrate system, law enforcement
officials, citizens, and the State’s judicial system, there has been relatively little, if any,
active participation by the State judicial system in planning and developing magistrate
videoconferencing. As a result, this technology has been implemented on an ad-hoc,
office-by-office basis. Application of this technology in this manner could inhibit any
future statewide compatibility of videoconferencing systems as well as any future
interfaces with the State’s court system.

To address this issue, OES should assume a more active role in the development
and application of videoconferencing technology in the magistrate system. More active
involvement should address compatibility issues as well as the need for additional
standards. In furthering this involvement, OES should also conduct formal evaluations
of magistrate videoconferencing systems currently in operation in Virginia and develop
a proposal for formal pilot projects involving this technology. Finally, the goal of
establishing full-time regional offices in the judicial districts should be linked with the
use of videoconferencing.

OES’ Involvement in Developing Videoconferencing Technology Is Lacking

Despite the potential benefits that could accrue from magistrate
videoconferencing, the State’s judicial system has not taken an active role in either
promoting or developing this technology. Absent a clear presence by the State’s judicial
system in this area, the technology will continue to develop on an ad hoc basis as it has
already done with little technical or system support from the State, which could limit any
statewide compatibility attempted in the future and make upgrades in technology more
difficult. Moreover, because this technology can impact the court system, active
involvement by OES is also necessary to ensure that integration with existing court and
magistrate automated systems and among judicial districts can occur.

Increased Technical and System Support of Videoconferencing Systems
Is Necessary. Because of the potential for integrating these systems both beyond the
boundaries of judicial districts and with the existing magistrate and court automated
systems, involvement by OES in developing and supporting this technology will likely be
necessary. Issues related to the integration of the videoconferencing and the magistrate
automated system and the need for a proactive support role by the State judicial system
have been identified. For example:

In one local magistrate’s office that had established videoconferencing,
OES'’ review of the system noted that some OES staff, while agreeing
with the concept of the technology, “had problems with the implemen-
tation of the system because . . . they went against his advice and
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coordinated poorly with him before installing the system.” The report
also noted that “since they did not coordinate with him, their system
may very well not work when he updates the software program for the
magistrate automated system.”

The chief magistrate from this district also noted the need for an interface that
would enable the magistrates to simply use the information typed into the system by the
police at the remote terminal without having to retype the same data. OES staff
responded that complying with that specific request, because it dealt with a unique
system that was not in place elsewhere, would take a significant amount of dedicated
resources away from maintaining the entire magistrate automated system. Moreover,
OES staff noted that if that particular type of videoconferencing system was more
widespread, applying the resources necessary to develop the appropriate interface could
more easily be justified.

However, absent any Statelevel involvement with magistrate videoconferencing,
OES is in a position of dealing on an ad-hoc basis with issues like these related to
videoconferencing support. As a result, magistrate videoconferencing will likely con-
tinue to be implemented in an unstructured and unplanned manner limiting the ability
of all involved to minimize the problems and maximize the benefits.

Additional Standards Regarding Videoconferencing May Be Needed. A
number of different videoconferencing systems and interfaces have already been estab-
lished in the magistrate system. As this technology continues to become more popular,
more systems will likely be installed. However, the extent to which the particular
systems differ will likely impact the potential for future statewide application as well as
integration with existing court systems. As a result, some additional standards may be
necessary to ensure that integration with existing systems can be achieved and that
magistrates are able to properly conduct their duties.

Integration and compatibility of videoconferencing systems is important even
within judicial districts. For example, local magistrate offices in the same district might
not purchase the same hardware, making district-wide integration more difficult and
expensive. This same scenario could exist if upgrades in technology were necessary and
the original manufacturer had subsequently gone out of business or no longer supported
that particular system. These scenarios could be minimized if the State judicial system
took a more proactive role in administering the implementation of this technology and
developing any necessary standards.

Furthermore, some magistrates in the past have expressed concern that the use
of videoconferencing has the potential to reduce their ability to see “non-verbal cues” or
facial expressions that would otherwise be evident in a personal interview. While some
videoconferencing systems have cameras that can focus very closely to read documents
like a driver’s license or have a separate document camera for that purpose, all do not
have this ability. Issues like these could be more easily addressed with more active
involvement by OES and the development of any necessary standards.
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OES Involvement Necessary to Maximize Benefits for the State

As identified earlier, magistrate videoconferencing clearly has the potential to
benefit the law enforcement community. One chief magistrate in the process of
establishing a videoconferencing system in one local magistrate office noted that the
needs of the local law enforcement community really drove the acquisition of that office’s
current system.

However, if applied properly, benefits from magistrate videoconferencing could
accrue to the State as well. These benefits are primarily in the form of reduced staffing
costs or reductions in the need for additional staff. Yet, if the systems are established in
an unstructured manner, the State could lose the ability to benefit from reductions in
staff or limits on staff growth.

A Stateroleinimplementing this technology at the magistrate level is necessary
because there are other State and local agencies pursuing the adoption of this technology
for their own particular applications. For example, State-operated court service units in
the southwest part of the State are exploring the establishment of some type of
videoconferencing system. Furthermore, some local jails are exploring the use of this
technology for arraignments. Without formal involvement by OES at the State level, the
potential for using some of these other networks to share system infrastructure with any
magistrate videoconferencing systems would likely not be examined.

Videoconferencing in the magistrate system holds the potential for many
benefits. However, without some type of structure guiding the development and
application of videoconferencing technology in the magistrate system, the resulting
incremental, ad-hoc growth could limit the State’s ability to maximize any benefits. In
fact, it is possible that in some instances video technology could result in increased costs
to the State. To minimize these potential problems, the State judicial system needs to
take a more proactive role in developing and applying this technology to the magistrate
system.

State Involvement in Funding Videoconferencing Infrastructure May Also
Be Necessary

As noted earlier, OES’ position, based on the Code of Virginia, is that
videoconferencing equipment is alocal government responsibility to provide and operate.
However, the majority of chief magistrates without a videoconferencing system indicated
that the lack of financial support to purchase and operate the system was a major obstacle
preventing the application of this equipment in their districts.

Other study groups have recognized potential limitations with relying on local
governments to provide funding for this type of technology. For example, the 1989 report
of the Commission on the Future of Virginia’s Judicial System recommended that the
State fully fund purchases of computer hardware, software, and video equipment. The
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Commission’s rationale was that despite the fact that localities were responsible for
providing facilities and equipment:

Computer and video equipment are of so specialized a nature as to
require uniformity and compatibility from court to court. State
government should fully fund the expense of automating all courts.
This commitment will not only avoid disparity among the courts but
will reduce overall government expenditures through the economies of
scale obtained by centralized state purchases.

Moreover, the proper application of this technology has the potential to benefit the State
as well, primarily by limiting growth of personnel costs or actually reducing them.

In automating more than 100 magistrate offices with the PC-based magistrate
system, OES was actively involved in the application of this technology in these offices.
To provide the maximum number of offices with this system, an arrangement was made
in which the locality would purchase the computer and OES would develop and install
the software, develop the manuals, provide the training, and totally support the systems
thereafter. OES staff noted that this cost sharing arrangement was why they have been
able to automate so many local magistrates’ offices. A similar approach might be
considered with magistrate videoconferencing systems.

OES Should Evaluate Existing Magistrate Videoconferencing Systems

The lack of formal evaluations of the existing magistrate videoconferencing
systems is one factor that has placed the State in a position of not being able to effectively
coordinate the development of this technology in magistrate offices. Both the 1990 and
1991 Virginia State of the Judiciary Reports stated that either evaluation methods had
been established or that evaluation processes had been conducted. However, any
evaluation of these systems has been conducted at the local office level because OES staff
reported never formally evaluating the existing systems.

Both the Commission on the Future of Virginia’s Judicial System and the State
judicial system’s own strategic plans have supported the use of this technology. Also, the
differences the current videoconferencing systems have in terms of technology and
infrastructure provide an excellent opportunity for a formal evaluation of their impact
on these offices, the services provided, and the benefits received. As a result, OES should
formally evaluate all of the existing systems to determine:

* what the offices like and do not like about the systems and what improvements
they would recommend based on their experiences,

* if they have benefited local law enforcement officials and the general public,

* whether the systems have met the needs of local judicial officials and can be
linked to the automated magistrate system and other court systems, and
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* the costs associated with the systems and any savings that have been realized.

To maximize the results of these evaluations, OES should consult with staff
from the Department of Information Technology (DIT) who have expertise in this area.
Furthermore, OES should consider contracting with a qualified technical consultant, if
necessary, to conduct these evaluations.

Regardless of how the evaluations are conducted, OES should use the results to
formalize its own role in administering this technology throughout the magistrate
system. In addition, OES should use the results from these evaluations to determine the
types of additional standards that may be needed to ensure that any future
videoconferencing projects meet the needs of the magistrates, the State courts, law
enforcement offices, and local citizens.

Recommendation (6). The Office of the Executive Secretary of the
Supreme Court should conduct, or contract with a qualified consultant to
conduct, a formal evaluation of the existing magistrate videoconferencing
systems. At a minimum, the evaluation should address: (1) the costs and
benefits attributable to the systems, (2) the perceptions of local magistrates,
law enforcement officials, and citizens regarding the systems, (3) local judicial
officials perceptions of the systems, and (4) the potential for using a system in

a statewide implementation.
/

OES-Sponsored Videoconferencing Pilot Projects Should Be Developed

To further the development of a formal role in the development and application
of these systems, OES should more actively administer the implementation of this
technology. In addition, OES should develop a proposal for the implementation of at least
two formal State-administered magistrate videoconferencing pilot projects.

Magistrate videoconferencing should be utilized to achieve specific objectives.
However, identifying the full effects of magistrate videoconferencing, and determining
whether they produce the desired outcomes is difficult without formal involvement from
the beginning of the development and acquisition process. Given the dynamics that are
evident ™ .all local magistrate offices, it is to be expected that in some districts the
outéo'{nes would be good or excellent. Yet, in others, the outcome or benefits may not be
as intended.

Tomore fully gauge the effectiveness and benefits of magistrate videoconferencing
in different types of offices, OES should formally pilot test magistrate videoconferencing
through at least two different projects. To the extent possible, OES should propose the
projects for local offices or districts that represent a different mix of offices than those
currently utilizing videoconferencing in their magistrate offices.

In addition, OES should propose establishing formal pilot projects in local
offices where the existing infrastructure for audio and video data transmission will
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clearly support the technology. This should be done to avoid very costly infrastructure-
related expenses. Individuals involved in the field of videoconferencing have noted that
technology is evolving very quickly and it is only a matter of time before the necessary
infrastructure for videoconferencing is more readily available almost everywhere, and
likely available at a lower cost.

In developing the proposals for the pilot projects, OES should consult with the
appropriate staff at DIT. DIT has a division devoted to telemedia services and has
significant expertise in this area. These resources should be utilized by OES to ensure
the proposals are well developed, comprehensive, and technologically sound.

OES should also ensure that the proposed pilot projects serve more than one
locality and that the potential clearly exists for staffing efficiencies. Currently, none of
the videoconferencing systems serves more than one city or county. OES could also
consider as part of the pilot projects expanding some of the existing systems to include
more than one locality. In developing its proposal, OES should actively consult with the
affected local governments, law enforcement officials, local magistrate management
teams, and magistrates.

Recommendation (7). The Office of the Executive Secretary of the
Supreme Court should develop a proposal for review by the 1998 General
Assembly regarding implementation of at least two magistrate
videoconferencing pilot projects. The proposal should include: (1) potential
locations for the pilot projects, (2) proposed financing mechanisms, (3) goals
and objectives of the pilot projects, and (4) a formal evaluation component. In
proposing potential sites for the pilot projects, the Office of the Executive
Secretary should ensure that the projects will serve at least two localities
which have existing infrastructure that will support the videoconferencing
systems. To the extent possible, a rural locality should be included in the pilot
Projects.

Regional Magistrate Office Concept Should Be Linked with
Videoconferencing

While OES should continue to staff the magistrate system with the appropriate
mix of full- and part-time offices and elevate part-time offices to full-time status where
necessary, it should not focus resources on establishing a regional office in every district.
Instead, the development of regional offices should be linked with the use of magistrate
videoconferencing.

. Conceptually, full-time regional offices that do not utilize videoconferencing
might be a sound mechanism to provide improved access to services. However, focusing
on establishing regional offices in every district, regardless of need and without the use
of videoconferencing, has the potential to divert limited State resources from offices or
localities in need of additional staff due to increasing workload or activity.
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In supporting the concept of a full-time office in each district, OES has noted
that support for this type of office has not been linked with the use of videoconferencing.
For example: |

...the Court System has continued efforts to establish a foundation for
afull-time magistrate system. ... The establishment of these full-time
offices has not been tied to the audio-visual technology. The purpose
hasbeen to provide improved services so that there is always a location
within the district where law enforcement or the public may find a
magistrate on duty.

Reflective of this, OES requested sufficient positions to establish a fuli-time office in all
but three districts in the 1996-98 magistrate system biennial budget submission.

Establishing a full-time office in each district would make the services through
that office available to residents and law enforcement officials in the entire district.
However, it is not clear whether it can be realistically assumed that citizens or law
enforcement officials would travel across a number of localities in a district to utilize
those services. For example:

A local law enforcement official in response to a suggestion from a chief
magistrate that his office transport individuals needing magistrate
services to the contiguous county for one day noted that it was “totally
unreasonable to expect members of our Department . . . to transport
those persons arrested all the way to [the contiguous county] to a
magistrate. We truly do not have the manpower to be transporting
prisoners . . . to any other jurisdiction and I am certain that other law
enforcement agencies are in the same situation.”

Moreover, it appears that when absolutely necessary, law enforcement officials utilize
magistrate services in other localities that do not have full-time offices. For example, a
sheriff interviewed by JLARC staff noted that his deputies have at times, due to the
inability to utilize their county’s own magistrate, taken individuals who had been
arrested to a magistrate’s office in another county served by part-time staff for a bond
hearing.

In addition, as proposed in the 1996-98 magistrate system budget submission,
the additional staff for a full-time regional office would not be offset with reductions in
staffin otherlocalities in that district. If a full-time office in each district without the link
to videoconferencing is workable, then staffing efficiencies in other offices should be
realized. The use of videoconferencing with a full-time regional office should help achieve
some staffing efficiencies.

Finally, attempting to establish one full-time magistrate’s office in each district
without linking the regional office with videoconferencing or workload has the potential
todivertlimited resources from local offices currently in need of additional resources. For
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example, attempting to establish a full-time office in a locality that, based on workload,
does not warrant full-time status could impact OES’ ability to establish a full-time office
in another district where the workload warrants full-time status.

Recommendation (8). The Office of the Executive Secretary of the
Supreme Court should not continue to request additional positions for the
purpose of establishing a full-time magistrate’s office in most of the judicial
districts within the structure of the current system unless: (1) the office is
staffed to support magistrate videoconferencing, (2) staffing efficienciesin the
other offices in the districts are realized, or (3) it is certain that the full-time
regional office will be routinely used by law enforcement officials from the
other localities in the district.
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IV. Magistrate Authority and
Oversight of the System

This review also addressed the feasibility of expanding magistrate authority to
include an adjudicatory and arbitration role in areas currently within the purview of the
general district courts. However, a number of factors indicate that magistrate authority
should not be broadened to include such functions at this time. The State’s current policy
is that the court system will be staffed by full-time judges licensed to practice law in the
State. Expansion of magistrate duties would be inconsistent with this policy. In addition,
the cost to the State and localities of eliminating identified structural impediments would
likely outweigh any benefit of broadening the magistrates’ scope of authority. Finally,
clear support from a number of different participants in the State’s judicial system is
lacking.

The technical assistance and oversight provided to the magistrate system by the
Office of the Executive Secretary of the Supreme Court (OES) was also addressed as part
ofthis study. The technical assistance provided by OES was rated positively by both chief
magistrates and magistrates. However, OES needs to take action to strengthen the
structure and consistency of its oversight function. Strengthening the structure of the
OES oversight process should enhance the consistent administration of the many
functions performed by magistrates.

EXPANSION OF MAGISTRATE AUTHORITY

A potential adjudicatory and arbitration role for magistrates in areas currently
within the purview of the general district courts has been raised as an issue by the study
mandate and some magistrates. As justification for further expanding the scope of
magistrate authority, some note that the number of duties that have been assigned to the
magistrate system have increased since its establishment in 1974. While a number of
new responsibilities have been assigned to the magistrate system since 1974, these
additional duties have generally been consistent with magistrates’ initial scope of
authority or have tended to be more administrative in nature.

Furthermore, since 1974 it has been the policy of the State that Virginia’s
Jjudiciary be staffed with judges who are full-time and licensed to practice law. Since most
magistrates are not licensed attorneys, a judicial role would be inconsistent with current
policy and State law. In addition, there are a number of structural impediments that
hinder magistrate involvement in the areas currently the purview of the general district
courts. There was also a lack of clear support for expanding magistrate authority from
both chief magistrates and the judges interviewed for this study.
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Additional Magistrate Duties Have Generally Remained Within Initial Scope
of Authority

The primary duties of justices of the peace were recodified in 1974 to specify the
duties of the magistrate system. Also, since 1974 several additional magistrate duties
have been authorized through amendments to the Code. While additional duties have
been added to the magistrate system since 1974, the magistrate system’s scope of
authority has generally not been expanded beyond the original role of providing an
objective review of the facts presented by individuals and law enforcement officers.

Primary Role of Magistrates. Magistrates provide an important function for
the State’s judicial system. The primary role of magistrates is to provide an objective
review of complaints against individuals brought by private citizens and law enforce-
ment officials. In addition, magistrates assist the public by dispensing information on
general judicial system processes and procedures. Magistrates are considered judicial
officers, but they are not judges. While judges possess trial jurisdiction in the State,
magistrates assist the judicial system by performing certain duties that would likely
otherwise have to be performed by the courts.

Statutory Authority of Magistrates Is Limited. One of the factors that led
to the establishment of the magistrate system was the concern that some justices of the
peace were performing judicial functions without the necessary training, expertise, or
qualifications. In contrast, magistrates may only perform those functions proscribed in
the Code of Virginia. Some of the duties that the Code authorizes magistrates to perform
include: :

* issuing search warrants, processes of arrest, civil warrants, and subpoenas;
* admitting to bail or committing to jail all persons charged with offenses; and
* administering oaths and taking acknowledgments.

As noted earlier, since 1974 a number of other duties have been authorized for
magistrates to perform through amendments to the Code (Table 10). However, these
additional duties have not generally broadened the magistrates’ scope of authority
beyond that articulated in statute when the current system was established.

For example, making probable cause determinations is the central role of the
magistrate in issuing search and arrest warrants. This role is also central to issuing
emergency custody orders and issuing out-of-service orders. While the process of issuing
emergency custody orders and out-of-service orders may involve different sets of
administrative procedures, the probable cause determination remains the magistrates’
central function in processing these orders.

In addition, magistrates are authorized to perform a number of activities for the
court system which appear to be more administrative in nature. For example, magis-
trates may accept guilty pleas and collect fines for certain nontraffic offenses. However,
magistrate involvement is limited to processing those violations for which a pretrial
waiver of appearance, plea of guilty, and fine payment may be offered by the accused and
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Table 10

Significant Duties Assigned to Magistrate
System Since 1974

Duties Code of Virginia  Year Added
Accept guilty pleas and collect fines and costs for certain . . L B m B,
traffic infractions o -~ .1.§16-69.40:1 1977
Accept guilty pleas and collect fines and costs for certain ,
nontraffic offenses (certain Class 4 misdemeanors) §16.1-69.40:2 19782
“Issue temporary detentlon orders : " : 1981 o
Perform other acts or functions specuflcaliy authorized by law §19.2-45 1985
Issue emergency custody ofde_rs ' . ..1990 ‘
Issue emergency protective orders §16.1-253.4 1992
Issue out-of-service orders prohibiting those suspected of
‘being under the influence of aicohol from operatrng a R e
commercial motor vehicle ' ‘ . §462-34126:2-3 1992
Issue warrants and process administrative driver’s license
suspensions for those having a blood alcohol content above
the legal limit or refusing to submit to chemical testing §46.2-391.2 1995
Act as the availabie intake officer for Juvemles when the L R
judge or intake officer is not available ... Cen '§1‘6_.1-‘248;1+256.~: - 1896

*Duty was expanded in 1989 to include certain Class 3 misdemeanors.

Source: JLARC staff analysis of the Code of Virginia and Virginia Acts of Assembly.

accepted by the magistrate. As a result, this process does not require the magistrate to
adjudicate a case or impose a penalty. Magistrates simply accept the plea and any
payment of fines.

State Policy Requires that Judiciary Be Staffed with Full-Time Judges

It has been the policy of the judicial branch since 1974 that Virginia’s judiciary
be staffed with full-time judges. Moreover, the Code requires that judges be licensed
attorneys. The Court System Study Commission recommended that to improve the
efficiency and professionalism of Virginia’s judiciary, the State court system should
consist solely of full-time judges licensed to practice law in the State. This recommen-
dation was fully implemented by 1980.
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Prior to the 1974 statewide court reorganization plan, some judges apparently
served part-time and some were not licensed to practice law in Virginia. The Court
System Study Commission found that:

The part-time judge, whether he practices law or works in business,
does not have time and is not paid to devote the time needed to be an
effective jurist, to keep abreast of new developments in the law outside
his locality and to concentrate his efforts on the problems of adminis-
tering, staffing and improving his court.

The Commission further found that some judges were not licensed to practice law in the
State, and reasoned that requiring all judges to be licensed to practice law would help
provide for a more professional judiciary. Only five percent of magistrates and ten
percent of chief magistrates responding to the JLARC staff survey reported having a law
degree.

Structural Impediments to Broadening Magistrates’ Scope of Authority
Exist

A number of impediments have been identified by chief magistrates which
would likely impact the ability of the magistrate system to assume an adjudicatory or
arbitration role for issues currently within the purview of the general district courts.
These impediments include the need for: (1) additional magistrate and administrative
support staff, (2) adequate physical facilities, and (3) additional magistrate education
and training. At present, the cost to the State and localities of eliminating these
impediments would likely outweigh any benefit of broadening the magistrates’ scope of
authority in these areas.

Additional Magistrate and Administrative Support Staff Would Be
Necessary. One issue that would need to be addressed before the magistrate system
could address duties associated with broadened authority is the need for more magis-
trates and support staff. Twenty-eight of the 31 chief magistrates responding to the
JLARC staff survey reported that current magistrate staffing is insufficient to absorb
any increase to magistrates’ scope of authority. Moreover, 76 percent of the chief
magistrates reported that their district does not have enough staffto handle the system's
current workload (Table 11). As a result, additional magistrates would likely be
necessary for additional duties involving adjudication or arbitration.

Moreover, only one chief magistrate reported having any administrative sup-
port staff available. Yet, the majority of chief magistrates also reported that administra-
tive support staff would be necessary for magistrates to absorb any increase to magis-
trates’ scope of authority. For example:

One chief magistrate reported that magistrates cannot continue to do
more with less without negatively impacting the quality of services.
This chief magistrate further noted that increasing magistrates’ scope
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Table 11

Chief Magistrate Responses to Whether the District
Has Adequate Staff to Handle the Current Workload

Statement: My district has an adequate number of staff to handle the current

workload.
Strongly Strongly Number of
Agree % Agree % Disagree % Disagree % Respondents
10 13 53 23 30

Note: Percentages may not total 100 due to rounding.

Source: JLARC staff analysis of chief magistrate surveys, April 1996.

of authority to assume additional duties would create even more
paperwork and that support staff would be needed to properly handle
these duties.

*® %k %

Another chief magistrate reported that magistrates will require admin-
istrative support staff assistance for clerical duties if magistrates’
current scope of authority is broadened.

It appears that more administrative support staff would be required if magistrates were
to assume a role in adjudicating or arbitrating cases. Case files would need to be
managed, dockets or schedules developed, and support to administer the flow of activity
would be necessary. The system cannot currently provide that level of support.

In addition, in districts where offices are staffed on an availability or as-needed
basis, the extent to which these more specialized services could be provided on an as-
needed basis is very questionable. Furthermore, it would be difficult for a magistrate to
be conducting a hearing involving a Class three or four misdemeanor and have to put the
hearing on hold while he or she responded to a request from a law enforcement official
for a warrant.

Enhanced Office Facilities Would Likely Be Necessary. A more formal
judicial role for magistrates would require that their current office facilities have the
proper decorum for conducting adjudicatory hearings. However, 71 percent of the chief
magistrates responding to the JLARC staff survey reported that current office facilities
are inadequate to support additional magistrate responsibilities.

The current physical facilities used by many local magistrates lack the size,
public accessibility, and decorum appropriate for broadening magistrates’ scope of
authority. Enhanced facilities would likely be necessary to properly serve citizens who
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were before a magistrate regarding an issue involving adjudication or arbitration. For
example:

One local magistrate’s office consisted of a small room about 10’ by 12
in size located in the local jail facility. The magistrate had a space
heater to warm the office on the winter day JLARC staff visited.
Primary access to the office is through the visitor’s entrance of the local
jatl. The available restroom located down the hallway, while func-
tional, was in disrepair.

* k¥

Another local magistrate’s office consisted of a room about 10’ by 20’ in
size which was located within the same structure as a local grocery
store. The office did have a separate entrance from that of the grocery
store. While the office was well-kept, the furnishings were quite old.

* kK

A third local magistrate’s office consisted of a small room about 10" by
10’ in size with relatively new furnishings. Public access was limited
to a secured entrance through the sheriffs office. Once access was
granted by staff of the sheriffs office, JLARC staff were led through
vartous offices to reach the office of the magistrate.

Further, the majority of chief magistrates responding to the JLARC staff survey reported
that magistrates in their districts do not, in their opinion, have adequate office facilities
to properly perform the duties currently required of magistrates.

Additional Magistrate Education and Training Would Be Necessary.
The need for additional magistrate education and training was identified as another
impediment to broadening magistrates’ scope of authority. Fifty-two percent of the chief
magistrates responding to the JLARC staff survey reported that magistrates currently
do not have the necessary education and training to perform such specialized responsi-
bilities.

As discussed in Chapter I, there are currently a number of education and
training requirements that magistrates must meet in order to be appointed and certified.
To remain certified and maintain competence in legal procedures, magistrates must
complete 24 continuing legal education (CLE) credits during each four-year term.
Approximately 87 percent of the chief magistrates responding to the JLARC staff survey
reported that the CLE training provided by OES is directly relevant to issues and
problems magistrates routinely address. While this ongoing certification requirement
appears sufficient for magistrates’ current scope of authority, additional legal education
and training would likely be required for magistrates to increase their scope of authority.

While studying the feasibility of training magistrates in arbitration techniques
was included as a goal in the State judiciary’s 1990-92 strategic plan, OES has given no
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further consideration to the feasibility of providing training for magistrates in this area.
Because of the other factors identified earlier in this section, an investment by the State
for specialized training to enable magistrates to assume these more specialized functions
is not warranted at this time.

Clear Support for an Adjudicatory and Arbitration Role for Magistrates Is
Lacking

There has been some discussion that the magistrates’ scope of authority be
broadened to include an adjudicatory and arbitration role in areas currently within the
purview of Virginia’s general district courts. For example, adjudicating contested traffic
offenses and Class three and four misdemeanors and arbitrating small claims actions has
been discussed as potentially appropriate roles for magistrates. However, studies
conducted by the judicial branch have generally not supported delegating adjudicatory
or arbitration authority to quasi-judicial personnel outside of the courts. Moreover, few
of the judges interviewed by JLARC staff support either role for magistrates.

Overview of Adjudication and Arbitration. Adjudication refers to the
process whereby the law is applied to a set of facts by a fact-finder, and involves formally
pronouncing a judgment or decree in a case. While magistrates are trained to perform
certain duties for the court system, most are not qualified to act as a fact-finder since they
have no formal training in the law.

Arbitration is a form of alternative dispute resolution (ADR). ADR is a
relatively new approach to resolving disputes and sits in contrast to formal adjudication.
While formal adjudication involves a judge hearing facts and rendering a decision, ADR
includes more participation from the parties in reaching an agreement. Other examples
of ADR include mediation, negotiation, and conciliation.

Judicial Branch Studies Have Generally Not Supported Providing
Magistrates Adjudicatory or Arbitration Authority. Some consideration of magis-
trate involvement in adjudicating small claims actions was given in the 1977 magistrate
utilization study conducted by OES. However, OES recommended that magistrates not
become involved in adjudicating small claims actions, reasoning that the civil law can be
quite complex and that specialized training is needed in these types of cases due to the
involvement of non-lawyers.

The idea of placing some adjudicative authority outside the general district
courts was discussed in the 1989 report of the Commission on the Future of Virginia’s
Judicial System. The commission suggested that contested traffic infractions be heard
initially by hearing officers or administrative law judges within the Department of Motor
Vehicles. The commission reasoned that some matters requiring judicial attention could
more efficiently and effectively be resolved in an administrative forum.

The commission also suggested that consideration be given to the possible use
of magistrates in arbitrating small claims actions. The commission concluded that
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qualified magistrates trained with arbitration skills may provide a more effective and
simpler mechanism for dealing with small claims actions when compared to formal
adjudication by judges in the general district courts.

While no action was taken on either suggestion at that time, additional
consideration of adjudicating contested traffic infractions outside the general district
courts was the focus of a 1993 study conducted by the Committee on District Courts.
However, the report of the Committee on District Courts found numerous problems with
this approach in other states such as inadequate supervision and accountability of
hearing officers, as well as citizen and bar dissatisfaction with not having cases decided
by full-time judges. As a result, the Committee on District Courts recommended that the
adjudication of contested traffic infractions remain within the purview of the general
district courts, and that these courts be encouraged to modify case docketing procedures
to reduce the amount of time spent disposing of these cases.

Many Chief Magistrates Do Not Appear to Support an Adjudicatory or
Arbitration Role for Magistrates. On the JLARC staff survey, chief magistrates were
asked whether magistrates should assume an arbitration or adjudicatory role for some
functions currently within the purview of the general district courts. Analysis indicates
that there does not appear to be strong support from chief magistrates for expanding
magistrate authority to include these specialized duties.

For example, fewer than 50 percent of the chief magistrates responding to this
question supported magistrate involvement in arbitrating small claims actions and
adjudicating contested traffic offenses. More than 50 percent support magistrate
involvement in adjudicating Class three and four misdemeanors (Table 12). However,
there does not appear to be a strong support for expanding the authority of magistrates
from their primary supervisors.

Some chief magistrates also expressed concern over having magistrates, who
are not required to be licensed to practice law in the State, perform an adjudicatory role
for the general district courts. Another chief magistrate thought that such a role for
magistrates would be reminiscent of the role held by the former justices of the peace. For
example:

Ore chief magistrate reported that it would not be appropriate for
magistrates to assume an adjudicatory role unless magistrates were
required to be licensed to practice law in the State. He further noted that
having non-lawyers performing this function would be unfair to the
public, asthe public expects to be able to have their case heard by a judge
and have their “day in court.”

* %k %
Another chief magistrate reported that magistrates are not qualified to

perform an adjudicatory role since they have no formal training in the
law. He further noted that allowing magistrates to assume such a role
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Table 12

Chief Magistrate Responses to Statements Regarding an
Arbitration and Adjudicatory Role for Magistrates

: Total Number

Statement Yes No of Respondents
Magistrates should arbitrate small claims
actions 47% 53% 30
Magistrates should adjudicate contested
traffic offenses ’ 48% 52% 31
Magistrates should adjudicate Class 3 and 4
misdemeanors 58% 42% 31

Source: JLARC staff analysis of chief magistrate surveys, April 1996.

could generate numerous appeals of magistrates’ decisions and not
result in any efficiency for the court system.

* ok 3k

One chief magistrate reported that allowing magistrates to adjudicate
cases “would be somewhat of a step backward to the time before
combining the various lower courts” to form the statewide district court
System.

As mentioned earlier, one of the reasons for establishing the magistrate system in 1974
was to limit the statutory authority of these personnel, as there was some concern that
some justices of the peace were performing judicial functions without the necessary
training, expertise, or qualifications. '

Judges Contacted for this Study Do Not Appear to Support an
Adjudicatory or Arbitration Role for Magistrates. JLARC staff interviewed a
combination of 12 circuit and general district court judges in their position as the
district’s magistrate supervising authority for input on these issues. Support for
broadening magistrates’ scope of authority to include an adjudicatory or arbitration role
was limited to a few circuit and general district court judges.

The vast majority of the judges interviewed reported that adjudicating con-
tested traffic offenses and Class three and four misdemeanors is a role better left to the
courts, which utilize judges with substantial legal experience and a license to practice law
in the State. For example:

A circuit court judge reported that magistrates should not be involved
in adjudication since they are not formally trained in the law and are
not judges.
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* k  *k

A general district court judge indicated that even with the increasing
workload of his court, adjudication is the role of the court and not an
appropriate role for magistrates.

Moreover, several judges interviewed for this study noted that even with additional
training magistrates would not be qualified to perform an adjudicatory role for the
general district courts since most are not formally trained in the law.

Further, only three of the 12 judges interviewed currently support magistrate
involvement in arbitrating small claims actions. Moreover, several judges noted that
disposing of small claims actions should remain within the purview of the general district
courts, since their courts have an adequate number of judges to handle these cases. One
of these judges noted that it was important for litigants to have their “day in court.”

Other Developments May Have Reduced the Need for Magistrate In-
volvement in Arbitrating Small Claims Actions. In addition to the factors identified
throughout this section, other recent developments may have mitigated the need for
consideration of magistrate involvement in arbitrating small claims. First, there has
been the authorization by the General Assembly for a small claims division within certain
general district courts. There are seven localities in the State currently operating a small
claims division within the general district court, including: the counties of Albemarle,
Arlington, Culpeper, Fairfax, and Stafford; and the cities of Falls Church and Hopewell.
In addition, legislation passed during the 1996 General Assembly gives the authority for
seven other localities to establish a small claims division.

Second, there are currently about 600 individuals across the State certified to
act as mediators in the court system at a minimal cost to participants. As a result,
individuals involved in actions that might be resolved through mediation now have this
option available. The number of private mediators available may be sufficient to meet
both the current demands of the court system as well as demand into the near future.

Recommendation (9). At this time, none of the adjudicatory or arbitra-
tion authority currently the responsibility of the State’s court system
should be assigned to magistrates.

OVERSIGHT AND MONITORING COULD BE ENHANCED

Section 19.2-43 of the Code of Virginia directs the Executive Secretary of the
Supreme Court to “assist the chief general district judges and general district courts in
the supervision . . . of magistrates.” Under this authority, in addition to directives from
the Committee on District Courts, the Office of the Executive Secretary of the Supreme
Court (OES) provides a number of oversight and technical assistance services to the
magistrate system. :
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Chief magistrates and magistrates are generally satisfied with the routine
technical assistance provided by OES staff. In addition, OES has a system established
to provide routine monitoring of the system. However, OES needs to enhance its process
of administering monitoring visits. While OES magistrate monitoring visits may be
extensive in scope, additional structural and reporting requirements should be imple-
mented in order to more effectively promote consistency and effectiveness in the delivery
of magistrate services.

Magistrates Rate OES' Technical Assistance Favorably

JLARC staff requested information on the JLARC staff surveys from chief
magistrates and magistrates on a number of issues related to the technical assistance
provided by OES. Chief magistrates were asked to evaluate the timeliness and
effectiveness of technical assistance in the following areas:

* computer system support,

* general office operations,

* hiring staff and personnel administration, and
* magistrate training and legal issues.

Many of the chief magistrates responding to the survey had not requested
technical assistance in some of the areas mentioned above. However, for those chief
magistrates who did request technical assistance from OES, they generally rated the
assistance favorably. Magistrates were also satisfied with the technical assistance
provided by OES. Eighty-two percent of the magistrates responding to the JLARC staff
survey rated OES’ technical assistance favorably.

OES’ Monitoring Process Lacks Structure and Consistency

In addition to addressing routine requests for advice or assistance, OES
technical assistance staff also coordinate a number of monitoring visits in which they
assess the operations of magistrate offices and make recommendations for improve-
ments. Although OES does not make the precise distinction between technical assistance
and monitoring, much of the work done on-site by OES staff in a management analysis
review is to monitor the activities in magistrate offices for compliance with the Magis-
trate Manual and the Code of Virginia.

One reason for the lack of structure in the OES monitoring visit process is that
there are no written policies or procedures to guide the administration of these visits.
According to OES staff, there are no guidelines in the Magistrate Manual, or any other
publication which state which areas or issues should be or will be reviewed during
monitoring visits. Rather, OES staff indicated that they are guided by the policy of the
Committee on District Courts, which directs OES “to conduct periodic technical assis-
tance and management systems analysis visits of magistrate offices.”
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In the absence of written guidelines or procedures, technical assistance staff
have apparently differed in their approach to conducting monitoring visits. Moreover,
the use of contrasting forms and the gathering of different information has added to the
lack of uniformity in the monitoring visit process. For example:

While one OES staff member has 15 questions designed to access
information from chief magistrates during management analyses, the
second technical assistant uses approximately 60 questions. Also, one
OES staff member reviews areas such as frequency of staff meetings,
number of shifts worked as a magistrate, plans for audio-visual
systems, and district dress codes. However, the other OES staff person
does not formally address these areas.

This is not an issue of one staff member doing too little or one staff member doing too
much; rather, this is an issue regarding the lack of uniformity in the execution of
monitoring visits. Without written guidelines to provide a framework for the adminis-
tration of the reviews, the OES technical assistance department may encounter difficul-
ties in creating consistency across magistrate offices statewide.

In addition, the frequency of monitoring visits conducted by OES staff varies.
A review of magistrate technical assistance monthly logs for a three year period ending
February 1996 revealed that OES staff were not uniform in their execution of the
management analyses of magistrate offices. The OES staff member who appeared to
have not conducted a management analysis during the time period specified above,
indicated that he had not been conducting “formal” management analyses. He did note,
however, that he had been in his assigned districts performing technical assistance
functions and monitoring visits. However, these visits were not designed to be as
comprehensive as management analyses and did not always result in written reports.

When lapses occur in the frequency of these visits, the potential for problems
arise. For example:

A magistrate office in onejudicial district had not undergone an official
OES management analysis since 1988. Consequently, when a manage-
ment analysis was conducted in March 1996 at the request of the
magistrate supervising authority, a number of deficiencies were iden-
tified. Because an official management analysis had not been con-
ducted in eight years, problems that were identified in the 1996 visit
might have been identified and resolved years earlier had at least one
formal OES review been conducted between 1988 and 1996. As a result,
some of the areas cited as deficient in the review “place/[d] an unneeded
burden on magistrates and is counter productive to streamlined effi-
ciency.”

Despite the scope and quality of the management reviews conducted by OES
staff, the lack of consistency in the manner they are conducted can diminish the
effectiveness and uniformity they are intended to achieve. Moreover, the written results
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of the management analysis visits are forwarded to the Committee on District Courts for
review. Because the Committee is the policy setting board for the district courts and the
magistrate system, the Committee needs to be provided with reports that are consistent
in content and reflect reviews that are uniform in application. To achieve this, written
policies and procedures governing monitoring visits are needed in order to assist OES
staff in creating uniformity in the frequency and execution of the reviews.

Recommendation (10). The Office of the Executive Secretary of the
Supreme Court should develop written polices and procedures for approval by
the Committee on District Courts to guide the administration of the Office’s
monitoring visit process. At a minimum, these policies and procedures should
include provisions for creating uniformity in the areas to be reviewed and the
frequency of the visits.

OES’ Recommendations Are Not Routinely Implemented

The OES reports reviewed for this study indicate that some local chief magis-
trates and magistrate supervising authorities are not consistently implementing the
recommendations resulting from monitoring visits. Consequently, magistrate offices are
being cited for numerous deficiencies or problems during consecutive audits. For
example:

The results of a 1995 OES management analysis revealed that a local
magistrate management team was not implementing recommenda-
tions from previous OES reviews. For example, in 1992 the district was
cited for failing to implement seven recommendations suggested in a
1989 report. Further, the results of the 1995 analysis revealed that the
district still had failed to implement five of the seven repeat deficiencies
cited in 1992.

The results of a recent management analysis in 1996 revealed that the judicial
district’s magistrate offices under review had multiple cited deficiencies which were
repeat deficiencies from reviews conducted during 1992 and 1988. The failure of this
district to implement recommendations issued by OES technical assistance staff has
allowed some services in this office to continue to be delivered differently than required
by the Code. For example:

OES staff reporting on a management analysis visit of magistrate
offices in one district noted that over the course of three separate
analysis covering eight years, magistrates in certain offices did not
conduct bail hearings or make independent bail decisions as required
by §19.2-234 and Chapter 9 of Title 19.2 when the defendant was
arrested on a circuit court capias. In this case, OES staff noted that “the
magistrates function is limited to jailing or releasing the defendant by
completing the necessary commitment or recognizance card.”
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An Attorney General’s opinion on this type of issue stated that “magis-
trates do not have authority to commit persons to jail until such time as
a hearing respecting bail has been conducted. Commitment tojail ofone
who has been arrested without such a hearing, it might be argued,
constitutes an act by a magistrate outside the scope of his jurisdiction.”
The opinion also noted that if this argument were substantiated, it
could “subject a magistrate to liability . . ..”

Not implementing substantive recommendations such as these could infringe individual
rights and potentially put at risk the objectivity of magistrates.

Presently, chief magistrates and magistrate supervising authorities are not
required to inform OES or the Committee on District Courts of action taken to implement
recommendations or of the status of the recommendations. To help ensure action
regarding any recommendations is taken, a policy requiring chief magistrates and
magistrate supervising authorities to respond within 90 days on the status of OES’
recommendations should be developed for approval by the Committee on District Courts.

Requiring a written response will help ensure that steps are actually taken at
the local level to implement the recommendations. Furthermore, the response will keep
both OES and the Committee on District Courts apprised of potential problems or other
issues that are hindering implementation of specific recommendations.

Recommendation (11). The Office of the Executive Secretary of the
Supreme Court should develop for approval by the Committee on District
Courts a policy that requires chief magistrates and magistrate supervising
authorities torespond within 90 daysregarding the status ofrecommendations

contained in the Office of the Executive Secretary of the Supreme Court’s
management reviews.
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Appendix A

Senate Joint Resolution No. 263
1995 Session

Identifying study topics in the functional area of administration of justice to be reviewed and
evaluated by the Joint Legislative Audit and Review Commission.

WHEREAS, the Legislative Program Review and Evaluation Act (§ 30-65 et seq.) of the Code
of Virginia provides for the evaluation of state government according to schedules and areas
designated for study by the General Assembly; and

WHEREAS, a companion resolution of this session of the General Assembly identifies
administration of justice as a functional area of state government to be reviewed at such time
as sufficient Commission resources become available; and

WHEREAS, § 30-67 of the Code of Virginia provides that prior to the years in which a
functional area of government is designated for review, the Joint Legislative Audit and
Review Commission may identify to the extent feasible the agencies, programs or activities
selected for review and evaluation from the functional area; now, therefore, be it

RESOLVED by the Senate, the House of Delegates concurring, That study topics in the
functional area of administration of justice to be reviewed and evaluated by the Joint
Legislative Audit and Review Commission be hereby identified. Pursuant to §§ 30-65 through
30-72 of the Code of Virginia, the agencies, programs, and activities subject to review and
evaluation in the designated functional area of administration of justice shall include, but not
be limited to (i) the system of juvenile justice in Virginia, including the Department of Youth
and Family Services, the Department of Correctional Education, and the operation of youth
learning centers and services units at the state and local level; (ii) the system of courts in
Virginia, including the various courts, the magistrate system, the Virginia State Bar, the
Public Defender Commission, and the funding of court-appointed counselors; and (iii) the
Department of Criminal Justice Services; and, be it

RESOLVED FURTHER, That pursuant to the powers and duties specified in § 30-58.1 of the
Code of Virginia, the Joint Legislative Audit and Review Commission shall plan and initiate
reviews of these agencies, programs, or activities, including consideration of matters relating
to any previous Joint Legislative Audit and Review Commission report of these areas; and, be
it

RESOLVED FURTHER, That in carrying out this review, the agencies identified for study by
this resolution or subsequently identified by the Commission, other affected agencies, and the
Auditor of Public Accounts shall cooperate as requested and shall make available all records
and information necessary for the completion of the work of the Commission and its staff;
and, be it
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RESOLVED FURTHER, That the Joint Legislative Audit and Review Commission be directed
to conduct an analysis of the Virginia State Bar, which shall include, but not be limited to, a
thorough evaluation of the revenues and staffing and each of the activities and programs of
the Virginia State Bar in relation to its statutory and Rules of Court authority with a view
toward ensuring the maximum effectiveness of the Virginia State Bar in carrying out its
assigned mission with the minimum resources necessary. The Commission shall complete its
analysis of the Virginia State Bar in time to submit its findings and recommendations to the
Governor and the 1996 Session of the General Assembly as provided in the procedures of the
Division of Legislative Automated Systems for the processing of legislative documents; and,
be it

RESOLVED FINALLY, That the Commission shall complete its work and submit its findings
and recommendations to the Governor and the General Assembly in accordance with the
procedures of the Division of Legislative Automated Systems for the processing of legislative
documents.
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House Joint Resolution No. 403
1995 Session

Directing the Joint Legislative Audit and Review Commission to study Virginia's
magistrate system.

WHEREAS, the Commission on the Future of Virginia's Judicial System
recommended that "an expanded range of magistrate services" be established using
full-time magistrates in the Commonwealth; and

WHEREAS, the Commission reasoned that a full-time system would ensure that
citizens in all jurisdictions would have equal access to qualified magistrate services
and that such a system, if broadened to include arbitration of small claims, could
help create a more effective judicial system; and

WHEREAS, many rural areas of the Commonwealth are currently experiencing
trouble maintaining their employment levels in magistrate positions which are
part time and compensated at a low level; and

WHEREAS, the lack of an adequately staffed and trained magistrate system is
creating problems for law enforcement as well as the citizenry at large; and

WHEREAS, suggested requests for improvement have been logged with various
public officials, such as, increasing office hours, having a better compensation
package, conducting background investigations, and requiring legal experience and
additional education and training for magistrates; now, therefore, be it

RESOLVED by the House of Delegates, the Senate concurring, That the Joint
Legislative Audit and Review Commission be directed to study Virginia's
magistrate system. The study shall include (i) determining the efficacy of
establishing full-time magistrate coverage across the Commonwealth, (ii) requiring
certain prerequisite experience and education along with preemployment training
for all magistrates, (iii) conducting background investigations in the same manner
as are conducted for other law-enforcement personnel, (iv) offering an appropriate
compensation package which both attracts and retains competent personnel in
magistrate positions, including the disparity in salaries, (v) requiring legal
education for all magistrates to be conducted on a regular and continuing basis,
and (vi) broadening the scope of a magistrate's responsibilities, e.g., administrative
license revocation and arbitration of small claims.

The Commission is requested to include the findings and recommendations of this
study in its report on the administration of justice, pursuant to Senate Joint
Resolution No. 263 (1995), as provided in the procedures of the Division of
Legislative Automated Systems for the processing of legislative documents.
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Appendix C

House Joint Resolution No. 532
1995 Session

Requesting the Joint Legislative Audit and Review Commission to study the feasibility
of incorporating videoconferencing into Virginia's magistrate system.

WHEREAS, the Commission on the Future of Virginia's Judicial System recommended
that "an expanded range of magistrate services" be established using full-time
magistrates in the Commonwealth; and

WHEREAS, the demand for services of magistrates is increasing while funding is not;
and

WHEREAS, many rural areas of the Commonwealth struggle to maintain the services
required; and

WHEREAS, the use of electronic equipment, specifically "videoconferencing"
equipment, would improve, expand, and facilitate the delivery of services for both
magistrates and recipients; and

WHEREAS, videoconferencing, if implemented, should be uniform across the
Commonwealth to assure that systems can electronically communicate; now, therefore,
be it

RESOLVED by the House of Delegates, the Senate concurring, That the Joint
Legislative Audit and Review Commission be requested to study the feasibility of
incorporating videoconferencing into Virginia's magistrate system. The study shall
include (i) determining the current efficacy of magistrate coverage across the
Commonwealth, (ii) determining the fiscal impact of such a statewide system, and (iii)
investigating cost-effective options for a uniform system.

The Commission is requested to include the findings and recommendations of this
study in its report on the administration of justice pursuant to Senate Joint Resolution
No. 263 (1995) as provided in the procedures of the Division of Legislative Automated
Systems for the processing of legislative documents.
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Appendix D

Senate Joint Resolution No. 374
1995 Session

Requesting the Joint Legislative Audit and Review Commission to study the feasibility
of incorporating videoconferencing into Virginia's magistrate system.

WHEREAS, the Commission on the Future of Virginia's Judicial System recommended
that "an expanded range of magistrate services" be established using full-time
magistrates in the Commonwealth; and

WHEREAS, the demand for services of magistrates is increasing while funding is not;
and

WHEREAS, many rural areas of the Commonwealth struggle to maintain the services
required; and

WHEREAS, the use of electronic equipment, specifically "videoconferencing"
capability; would improve the delivery of services to more people and with less
difficulty for the magistrates; and

WHEREAS, such videoconferencing capability, if implemented, should be uniform
across the Commonwealth to assure that systems can electronically communicate;
now, therefore, be it

RESOLVED by the Senate, the House of Delegates concurring, That the Joint
Legislative Audit and Review Commission be requested to study the feasibility of
incorporating videoconferencing into Virginia's magistrate system. The study shall
include (i) determining the current efficacy of magistrate coverage across the
Commonwealth, (i1) determining the fiscal impact of such a statewide system, and (iii)
investigating cost-effective options for a uniform system.

The commission is requested to include the findings and recommendations of this
study in its report on the administration of justice pursuant to Senate Joint Resolution
No. 263 (1995) as provided in the procedures of the Division of Legislative Automated
Systems for the processing of legislative documents.
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Number of Approved Chief Magistrate
and Magistrate Positions

Appendix E

December 1995

Part-time Full-time
Judicial District Magistrates Magistrates Total
1 0 9 9
2 0 21 21
2a 2 3 5
3 1 6 7
4 0 13 13
5 2 8 10
6 9 11 20
7 0 7 7
8 0 6 6
9 8 10 18
10 11 11 22
11 9 6 15
12 2 9 1
13 0 10 10
14 0 9 9
15 1 23 24
16 11 8 19
17 1 6 7
18 1 5 6
19 9 21 30
20 7 4 1"
21 3 5 8
22 3 10 13
23 1 12 13
24 0 17 17
SE P i3 55
26 8 11 20
27 10 17 27
28 0 10 10
29 4 10 14
30 1 9 10
31 0 11 11
Total 114 329 443

Source: JLARC staff analysis of data collected by the Office of the Executive

Secretary of the Supreme Court.
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Step

10
"
12
13
14
15
16
17
18
19

20

MAG |

$2,834

$2,908
$2,991

$3,069
$3,141

$3,221

$3,304
$3,383
$3,466
$3,546
$3,630
$3,723
33,817
$3,911
$4,005
$4,107
$4,212
$4,320
$4,424

$4,529

Appendix F

Salary and Compensation Plan

Magistrate System
December 1, 1995

MAG lli

—————— e — C——— S———

$6,539
$6,695
$6,863
$7,034
$7,211
$7,377
$7,555
$7,722
$7,920
$8,110
$8,319
$8,523
$8,731
$8,949
$9,168
$9,393
$9,633

$9,865

$10,356
$10,626
$10,871
$11,166
$11,436
$11,730
$12,025
$12,319
$12,638
$12,933
$13,252
$13,595
$13,939
$14,258
$14,626
$14,969
$15,338
$15,730
$16,123

$16,515

$13,939
$14,258
$14,626
$14,969
$15‘,338
$15,730
$16,123
$16,515
$16,933
$17,350
$17,767
$18,209
$18,650
$19,117
$19,583
$20,074
$20,565
$21,080
$21,595

$22,111

$21,595
$22,111
$22,675
$23,239
$23,828
$24,393
$25,006
$25,620
$25,258
$26,896
$27,558
$28,246
$28,957
$20,644
$30,381
$31,141
$31,927
$32,687
$33,497

$34,331

MAG VI

———————

$23,828
$24,393
$25,006
$25,620
$26,258
$26,896
327,558
328,246
$28,957
$29,644
$30,381
$31,141

$31,927
$32,687
$33,497
$34,331

$35,190
$36,074
$36,982

$37,890

Source: The Supreme Court of Virginia, Virginia 1995 State of the Judiciary Report.
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CHIEF
MAG |

$22,675
$23,239
$23,828
$24,393
$25,006
$25,620
$26,258
$26,896
$2'—7,558
$28,246
$28,957
$29,644
$30,381

$31,141

$31,497
$32,687
$33,497

$34,331

$35,190

$36,074

CHIEF
MAG Il

$27,558
$28,246
$28,957
$29,644
$30,381
$31,141
$31,927
$32,687
$33,947
$34,331
$35,190
$36,074
$36,982
$37,890
$38,847
$39,828
$40,835
$41,841

$42,871

$43,961



Salary and Classification Plan

Appendix G

Magistrate System

December 1, 1995

Northern Virginia Differential - Districts 17, 18, 19, 31, Loudoun County

Step
1

2

3

10
1
12
13
14
15
16
17
18
19

20

Source: The Supreme Court of Virginia, Virginia 1995 State of the Judiciary Report.

MAG |

$3,466

$3,546
$3,630
$3,723
$3,817
$3,911

$4,005
$4,107
$4,212
$4,320
$4,424
$4,529
$4,643
$4,754
$4,868
$4,994
$5,119
$5,246
35,381

$5,509

MAG It
$7,555
$7,722
$7.920
$8,110
$8,319
$8,5623
$8,731
$8,949
$9,168
$9,393
$9,633
$9,865
$10,111
$10,356
$10,628
$10,871
$11,166
$11,436
$11,730

$12,025

MAG il

$12,638
$12,933
$13,2562
$13,595

$13,938

$14,258

$14.626
$14,969
$15,338
$15,730
$16,123
$16,515
$16,933
$17,350
$17,767
$18,209
$18,650
$19,117
$19,583

$20,074

MAG IV
$16,933
$17,350
$17,767
$18,209
$18,650
$19,117
$19,583
$20,074
$20,565
$21,080
$21,595
$22,111
$22.675
$23,239
$23,828
$24,393
$25,006
$25,620

$26,258

- $26,896
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MAG V
$26,258
$26,896
$27,558
$28,246
$28,957
$29,644
$30,381
$31,141
$31,927
$32,687
$33,497
$34,331
$35,190
$36,074
$36,982
$37,890
$38,847
$39,828
$40,835

$41,841

MAG VI
$28,957
$29,644
$30,381
$31,141
331,027
$32,687
$33,497
$34,331
$35,190
$36,074
$36,982
$37,890
$38,847
$39,828
$40,835
$41,841
$42,871
$43,951
$45,505

346,184

CHIEF
MAG il

$33,497
$34,331
$35,190
$36,074
$36,982
$37,890
$38,847
$39,828
$40,835
$41,841
$42,871
$43,951
$45,055
$46,184
$47,338
$48,540
$49,743
$50,994
$52,270

$53,571



Appendix H
Agency Responses

As part of an extensive data validation process, State agencies involved in a
JLARC assessment effort are given the opportunity to comment on an exposure draft of
the report. Appropriate technical corrections resulting from the writen comments have
been made in this final version of the report. Page references in the agency responses
relate to an earlier exposure draft and may not correspond to page numbers in this
version.

This appendix contains responses from the Supreme Court of Virginia and the
Virginia Magistrates Association.
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EXECUTIVE SECRETARY SUPREME COURT OF VIRGINIA
ROBERTN. BALOWIN ADMINISTRATIVE OFFICE
THIRD FLOOR
100 NORTH NINTH STREET
. RICHMOND, VIRGINIA 23219

(804) 786-6455

EXECUTIVE SECRETARY
IDERICK A. HODNETT. JR.

070286

July 2, 1996

Mr. Philip A. Leone

Director

Joint Legislative Audit & Review Commission
Suite 1100, General Assembly Building
Capitol Square

Richmond, VA 23219

Dear Phil:

DIR.. DISPUTE RESOLUTION SERVICES
BARBARA L. HULBURT

DIR.. EDUCATIONAL SERVICES
THOMAS N. LANGHORNE. I

DIR., FISCAL SERVICES
CHARLES P WORD, JR.

DIR.. JUDICIAL PLANNING
KATHY L. MAYS

DIR., LEGAL RESEARCH
STEVEN L. DALLE MURA

DIR.. MGMT. INFORMATION SYSTEMS
KENNETH L. MITTENDORFF

DIR.. PERSONNEL
CATHERINE F. AGEE

DIR., TECHNICAL ASSISTANCE
DONALD R. LUCIDO

This is in response to your letter of June 25, 1996, and the enclosed exposure JLARC
Report, Review of the Virginia Magistrate System. I want to commend you and your staff on the
excellent research and analysis evidenced by this Report. I believe that all of the
recommendations are sound, and we will proceed with implementation. Naturally, we will look
forward to the support of the Commission members when dealing with those recommendations

that require legislative action.

Again, please convey to all involved our appreciation for the professional manner in which

they conducted this review.
With kind regards and best wishes.
Very truly yours,

T

Robert N. Baldwin
Executive Secretary

RNB\drh



1994 - 1996

PRESIDENT
SANDRA M. WILLIS
P.O. Box 739
West Point, VA 23181
(804) 697-8635 (O}
(804) B43-2551 (R)

FIRST VICE PRESIDENT
WILLIAM HARVEY CRAIG
P.O. Box 644
Stuart, VA 241710644
(703) 694-3161 (O)
(703) 6944364 (R)
(703) 694-5330 (FAX)

SECOND VICE PRESIDENT
VINCENT A. TASSA, JR.
5217 Davis Ford Rd.
Woodbridge, VA 22192
(703) 792-7360 {O)
(703) 590-9414 (R)
{703) 792-7004 (FAX)

SECRETARY
MATTIE C. BURLEY
P.O. Box 87
“mhurst, VA 24521
') 946-9349 (O)
. A)946-5424 (R)

TREASURER
E. THOMAS DAISEY, JR.
1621 Princeton Rd.
Richmond, VA 23227
(804) 7806689 (O)
(804) 264-8808 (R)

PAST PRESIDENT
IRIS B. TUCKER
P.O.Box 814
Christiansburg, VA 24073-0814
(703) 382-6927 (O)
{703) 382-4140 (R)
(703) 382-0877 (FAX)

EXECUTIVE COMMITTEE
JAMES A. GILLESPIE
700 Caravalie Dr.
Chesapeake, VA 23320
(804) 5476534 (O)
(804) 4828514 (R)

ROSEMARY R. HARRIS
906 West Broad St.
Richmond, VA 23220
(804) 780-6689 (O)
(804) 222-6642 (R)
{804) 783-2021 (FAX)

WILLIAM STEVEN TARKINGTON
P.O. Box 946

Suffolk, VA 23439

(804) 934-1604 (O)

(804) 539-1217 (R)

REC  “RED AGENT & COUNSELOR
,EMARY R. HARRIS

VIRGINIA MAGISTRATES ASSOCIATION, Id

July 1, 1996 Sy 15986

Mr. Philip A. Leone

Director

Joint Legislative Audit and Review Commission
General Assembly Building, Suite 1100

Capitol Square

Richmond, VA 23219

Dear Mr. Leone:

First, on behalf of the magistrates in Virginia, please accept our
sincere thanks and gratitude for the tremendous amount of research and
work done by your commission. All of the JLARC staff members are to
be.commended for providing such a detailed report in such a short
period of time. The magistrates throughout this State are anxiously
awaiting the results of your study. In addition, thank you for allowing
the Virginia Magistrates Association, Inc. to comment on the draft report
and to allow us the opportunity to respond before your Commission on
July 8.

We have several comments relative to your report. As stated earlier, a
tremendous amount of research was compiled for this report, but with
the short period of time provided, we realize every component could not
be addressed.

Page Comments
7 Magistrates are considered judicial officers. The Act
clearly placed the magistrates within the State’s

judicial branch of government.

9 The Code...specifically authorizes magistrates to carry
out procedural duties:

. issue search warrants, processes of arrest, etc.

. admit to bail or commit to jail

LEGISLATIVE COMMITTEE

WILLIAM HARVEY CRAIG
CHAIRMAN

WILLIAM HENRY CRAIG

P.O. Box 1146
Gloucaster, VA 23061
(804) 693-1381 (0)
(804) 693-8085 (R)

KARL E. HAWK

2051 Broad St. Rd.
Maidens, VA 23102

JOEL R. SCHRANK

13900 Poplar Tree Rd.
Chantilly, VA 22021-2516
(703) 246-3910 (O)
(703) 378-4222 (R}
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. issue emergency custody order and .....

Response The above duties are clearly NOT procedural, but
Jjudicial, i.e.,

. issuing a search warrant will grant police
the right to break a person’s door down and
enter their home.

. admitting to jail is clearly taking a person’s
freedom.

. issuing emergency custody order and tdo’s
provides the authority to have some one
picked up and held for a mental evaluation
or committed to an institution.

These are not procedural but decision-making
functions which vary from case to case.

34 The decline in workload has resulted from the Courts
issuing civil warrants - which is a procedural duty.

Response The complexity in the magistrate office has
increased continually for judicial responsibilities.

21 Establishing the magistrate system in place of the fee-
based justice of the peace system required the State’s
commitment to fund positions necessary to operate the
offices.

In many of the urban offices, the employees agreed to
become part of the State system with the
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understanding that the pay scale would increase.
Many of the urban offices provided a competitive
salary for their magistrates.

Response

Twenty-two years has passed and the salary scales
have never been made competitive.

35

...some of the positions requested for specific
localities may have been intended to serve offices in
more than one locality.

Response

Experience has been that the upgrading has been to
provide a competitive salary for a part-time
position and the magistrate then must cover several
Jjurisdictions and remain on call for extended
hours..

Travel expenses for all of these traveling
magistrates should be reimbursed by the State as
with any business expense. These magistrates
should not bear the expense of traveling back and
forth from office to office or jurisdiction to
Jjurisdiction.

43

Recommendation (1). Not to work towards a full-time
system.

Response

A full-time system is NOT cost-effective within the
bounds of this study, but regionalization with video
should be considered as an alternative method to
providing full-time services and be the primary
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goal for the Court system. This current part-time
system should never be considered acceptable.

58

Recommendation (3). Eliminate the salary disparity.

Response

We agree that this should be done as an immediate
step to eliminate the disparity with the goal still
remaining to work towards a full-time regional
system.

No mention was made of the requirement to meet
FTE hours. Part-time magistrates MUST be
avaiiable within 20 minutes, day or night, during
the on-call hours.

63

Recommendation (4) Additional funding for the
magistrate to achieve alignment with comparable
positions in the executive branch.

Response

We certainly agree that this should be a number
one priority for the General Assembly this year,
aligning the magistrate salary with a Grade 10
salary in the Executive Branch today (not a 5%
increase) plus shift/holiday differential. But we
would hope that another salary assessment would
be prepared at a later date which really assesses
the judicial responsibilities of the magistrate and
attempts to classify their salary based on their
authority - not trying to force a comparison with
an existing position. The 1990 study stated that the
position was higher than a hearing officer, and we
do not feel that this is a equal comparison.
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Very little mention or consideration was given to
the fact that EVERY magistrate works shift work.
In addition to shift responsibilities, magistrates
must be working and available for every holiday,
including Christmas day. There is no
compensation adjustment, above the recommended
alignment with a Grade 10 employee to compensate
for this disparity. This disparity should require an
additional compensation.

67

Recommendation (5). Eliminate the option of
allowing localities to supplement State-funded
magistrate compensation.

Response

We agree with this recommendation, but only on
the basis that the General Assembly will adequately
fund the magistrate system.

Response
96

The OES should continue to work toward full-time
regional offices and videoconferencing, but should
mandate methods to ensure use of these facilities
and a consistent implementation/operational
method across the State.

114

Recommendation (9). None of the Adjudicatory of
arbitration authority ....

Response

We do NOT agree with this recommendation.
Many magistrates can and should be trained, some
already are, to include adjudicatory or arbitration
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roles. This could provide relief for the growing
court systems and better expand the use of our
current system.

Magistrate involvement in the juvenile justice
system should NOT occur until the Commonwealth
is willing to increase compensation to cover such
involvement.

The definition of a magistrate has to be more
accurately defined by Statute. Magistrates are
NOT Quasi-Judicial Officers. Please refer to the
Statute or Black’s Law Dictionary. Magistrates
perform many judicial functions and could be
referred to as one who adminstrates the law.

Chief Magistrate Supervision role. There is no
mention of the variance in complexity of operating
the various magistrate districts, i.e., an urban
office may have 12 or 13 employees contained
withone one office. A rural office may have 20+
magistrates ranging from 1-2 who work shifts and
the balance of the magistrates each operating in
remote rural areas as much as 100 miles away from
the Chief. The complexity of this type of
supervision can not be compared with the
supervision of one or two shift offices. If an
additional compensation study is performed to
analyze the magistrate position, this could be
considered at that time.

As you have probably noted, all of our comments would have
one major objective - a full-time regional system (much like regional

jails). A part-time, on-call magistrate system is certainly cost effective,

but is it truly what the Commonwealth of Virginia would like to have
representing the judicial branch.
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Again, thank you for allowing us the opportunity to provide our
comments on the draft report.

Sincerely,

il

Sandra M. Willis
President
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