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PREFACE

The national employment security system is a federal-state partnership designed
to provide temporary assistance to workers who are unemployed through no fault of
their own. The Virginia Employment Commission is entrusted with the administration
of the Virginia Unemployment Compensation Act, Title 60.2 of the Code of Virginia.

An issue has been raised, particularly in one case, concerning the
unemployment insurance coverage of services performed by Virginians working for
employers who are not in Virginia. This report is in response to House Joint
Resolution No. 232 enacted by the 1996 Session of the General Assembly addressing
this concern. The report was prepared by Amy K. Averill, Policy Assistant, with the
assistance of Otis C. Dowdy, Chief of Tax and M. Coleman Walsh, Chief
Administrative Law Judge.



EXECUTIVE SUMMARY

The 1996 Session of the General Assembly enacted House Joint Resolution
No. 232, which requested the Virginia Employment Commission to examine the
application of the unemployment compensation laws of the Commonwealth to the in-
state employment of Virginia citizens by out-of-state employers (Appendix A). The
resolution also requested that the Commission make recommendations concerning
whether modifications should be made to the Virginia Unemployment Compensation
Act to ensure that these workers are not unreasonably denied unemployment insurance
benefits.

The Commission examined the current statute and the requirements of federal
law as they relate to such employment. It was determined that a federal standard has
been followed by all states in determining the coverage of in-state services for out-of-
state employers and that the particular case which prompted the General Assembly’s
request was unique due to extraordinary circumstances. The Commission recommends
that no legislative changes be sought to address an individual situation.



BACKGROUND of the EMPLOYMENT SECURITY SYSTEM

The unemployment insurance program was created under Title IX of the Social
Security Act of 1935 as a joint federal-state system to provide temporary financial
assistance to workers who are unemployed through no fault of their own. Employers
report and pay a state tax quarterly on the wages of their employees; these revenues
are deposited into a trust fund solely for the payment of unemployment benefits.
Through the Federal Unemployment Tax Act (FUTA), employers also pay a tax to the
federal government on the first $7,000 of an employee’s wages. A portion of these
funds are then returned in grant form to the states for the administration of their
programs.

FUTA has given states vast discretion in the operation of their employment
security systems, particularly in the area of establishing benefit eligibility requirements
and employer tax structures. Congress and the United States Department of Labor
have set forth, however, certain basic requirements that states must follow in order to
enjoy the benefits of federal certification of their programs. One such requirement is

that all wages which are taxable under FUTA must also be treated as taxable by the’
states.

Employment for which taxes must be paid and wages must be reported to a
state’s employment security agency is considered "covered." Once covered
employment has been established in a state, an employee’s reported wages are used in
determining monetary eligibility for benefits on an unemployment insurance claim
pursuant to the laws of that state. Any other eligibility issues arising from the claim
also will be determined and adjudicated according to that state’s law.



LOCALIZED and NON-LOCALIZED EMPLOYMENT

The policy which governs the establishment of tax liability and, therefore,
unemployment insurance coverage of services performed by a worker employed by an
out-of-state employer dates back to 1952. In a letter of the same year from the U.S.
Department of Labor, a test to be used by states in determining the status of
employment within and without their boundaries was articulated (Appendix B). Since
that time states have adhered to these parameters by incorporating them into their
statutes, in the interest of extending benefits to as many workers as possible.

Section 60.2-217.A of the Code of Virginia states that:

"The term "employment’ shall include an individual’s entire service, performed
within or both within and without this Commonwealth if:
1. The service is localized in this Commonwealth; or
2. The service is not localized in any state but some of the service is
performed in this Commonwealth and (i) the base of operations, or, if
there is no base of operations, then the place from which such service is
directed or controlled, is in this Commonwealth; or (ii) the base of
operations or place from which such service is directed or controlled is
not in any state in which some part of the service is performed, but the
individual’s residence is in this Commonwealth."

The Code continues in section 60.2-217.D.1 to state:

"Service shall be deemed to be localized within a state if:
a. The service is performed entirely within such state; or
b. The service is performed both within and without such state, but the
service performed without such state is incidental to the individual’s
service within the state, for example is temporary or transitory in nature
or consists of isolated transactions.

In the event that services may be considered to be localized in more than one
state, Section 60.2-217.C.3 gives the Virginia Employment Commission authority to
enter into a reciprocal agreement with another state’s employment security agency,
allowing the employer to localize the services in only one state.

Additionally, Section 60.2-217.B provides that:

"Services performed within this Commonwealth and not covered under
subsection A of this section shall be deemed to be employment subject to this
title if taxes are not required and paid with respect to such services under an
unemployment compensation law of any other state or of the federal
government. "
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These provisions, like the unemployment compensation statutes of all other
states, closely follow the guidance set out in the Program Letter. Through the
consistent application of these standards, the national employment security system
attempts to extend coverage to the greatest number of workers.

The particular case referenced by House Joint Resolution No. 232, however,
was unique. Although the resolution mentions that the employee’s work was
performed on military installations within Virginia, this fact had no bearing on the
localization of her employment. The distinguishing factor in this case was that the
employing unit was an out-of-state university doing business in Virginia. The
claimant who was denied benefits in this instance was an employee of a sovereign
state. The Federal Unemployment Tax Act excludes from the definition of
employment "service performed in the employ of a State, or any political subdivision
thereof, or any instrumentality of any one or more of the foregoing which is wholly
owned by one or more States or political subdivisions..." [26 U.S.C.A. 3306 (c)(7)].

By prohibiting the Commonwealth from taxing another sovereign state on the
wages of its employees, whether or not they perform their services in Virginia, this
statute precludes any such employment from being covered by the provisions of the
Virginia Unemployment Compensation Act. In the cited case, the claimant did file a
claim for benefits with the state by which she was employed.



CONCLUSION and RECOMMENDATION

The Virginia Employment Commission was asked by the General Assembly in
House Joint Resolution No. 232 to make recommendations regarding any
modifications to the Code of Virginia which may allow more coverage by the Virginia
Unemployment Compensation Act to Virginia citizens employed by out-of-state
employers.

While in one unfortunate instance extenuating circumstances prevented coverage
under the laws of the Commonwealth, the claimant was covered by the statutes of the
state for which she worked. Through the extensive means provided by the
Department of Labor and echoed in Section 60.2-217 of the Code, the Commission is
able to work in cooperation with employers in other states to ensure the proper
treatment of the services performed by their employees in Virginia.

Any desire to change Virginia law would require a change in federal law,
which could have the unintended consequence of allowing other states to impose
unemployment insurance taxes on Virginia. We do not recommend pursuing such an
amendment to address an isolated situation.



Appendix A

GENERAL ASSEMBLY OF VIRGINIA -- 1996 SESSION

HOUSE JOINT RESOLUTION NO. 232

Requesting the Virginia Employment Commission to examine the application of the unemployment
compensation laws of this Commonwealth to the in-state employment of Virginia citizens by
out-of-state employers.

Agreed to by the House of Delegates, February 8, 1996
Agreed to by the Senate, March 6, 1996

WHEREAS, the unemployment compensation program is a critical safety net for the
Commonwealth’s workforce; and
. WHEREAS, such program is intended to furnish a temporary source of income to those
individuals who become unemployed through no fault of their own; and

WHEREAS, in some cases where citizens of Virginia perform services within the Commonwealth
for out-of-state employers, such employment may be subject to the laws of another state; and

WHEREAS, some Virginia citizens in such circumstances have been denied unemployment
compensation benefits because of the application of such other states’ laws, but would have been
granted benefits if the laws of the Commonwealth had been applied; and

WHEREAS, in at least one case the laws of another state were applied to a Virginia citizen’s
unemployment compensation claim when such individual's wages were earned in Virginia on federal
military installations, resulting in a loss of benefits; and

WHEREAS, whether such employments are subject to Virginia law governing employer liability
for Virginia unemployment compensation taxes and the payment of benefits or subject to the laws of
another state is cnitical to individuals in such circumstances; and

WHEREAS, the citizens of the Commonwealth would benefit from a clarification of such laws;
now, therefore, be it

RESOLVED by the House of Delegates, the Senate concurring, That the Virginia Employment
Commission be requested to examine the application of the unemployment compensation laws of this
Commonwealth to the in-state employment of Virginia citizens by out-of-state employers. The
Commission shall make recommendations concerning whether modifications should be made to
Virginia’s unemployment compensation laws to ensure that Virginia citizens working for out-of-state
employers are not unreasonably denied unemployment compensation benefits.

The Virginia Employment Commission shall complete its work in time to submit its findings and
recommendations to the Governor and the 1997 Session of the General Assembly as provided in the
procedures of the Division of Legislative Automated Systems for the processing of legislative
documents.
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03 ALL sm’m E}IPI.DY}ILNI‘ SECURITI Ammcn‘s

'SUBJECT:  Adoption of Uniform Interpretntion 'of tho Definition of
Employrient With Reapeot to Sorvica Porformod Within and
Without a State. IR

e .‘_'_: v I v ‘t r Wy ._.\-
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A statensnt of prinoiples for applying the statutory provisions on localization
-of work to actual situations in maeling coverage doterminations was sent for conm-
- mont to all Stcto agencios with Unemployment Imsursnce Program Letter No. 273.

" The corments reccived from State aganciss:usre overwhelmingly in favor of adopt.
ing tho rocommendad princivles., Tho réplica vers discussed with the Interstate
Benofit Payments Carmittoo at its April 1952 meeting, and the statowent is now
being roissued, with minor changos as agreod on by tho Bureau and ths Committee.
He ask that all State agencios ndopt 1t and put it into operation 2y soon &3
- possibla.

The attached staturent, as ravised, haé boon Bﬂréngtﬁcqed by:”
Vel
(1) Pointing out that a State agoncy must dotermina whether the s&pslica-
tion of a test results in covorags under its law, or under the law
of some cthsr State, bLofore d001ding that. the test doss not apply =ud
before vsing the noxt test, -;
(2) Adding o fouxth illustration “to the typos of factors to be considared
: in dete1nining whothar service ia incidantal or transitory (i.e., is
the work perfoimad outside the Stoto of tho same nature 25, or is 1t
differoat from, the work porlormed “rithin the State).

{(3) Suggosting that, while no fixed length of time can be used to dater-
mine whether servico porformsd oulside the State is incidental to
that within the Stats, tho ‘calondar yoar can be used 2z = zuide, tlt=
ing into consideration. also. the c‘rcumstnncoa undsr which tho work 1is
porformad, - - ‘

Although somo question was ralssd concerning coverage of musiclana. the mejority
of Stete agenoies did not disagros with tha spociel critoria suggestcd ror Lol
mining the State of coverage cf "nums” bands when tho leader is hold to be the
employer, and no change is mada in the wethod rocomuended.

If any qusstions urise in applying to <pecific casvs the principles recoumsrded
in the statement, plmaso sond tham to thn Buresu as a cleuring house so that wo
may clarify and roviso the statowent as necessery to keop it sbreast ol aciual
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y sitnations. Wo nppre"iato thn help that has been gi'\'on us by tho Stato agoncies
\—" in doveloping tho ctatemont, -2nd wo hops that it will be ucoful in reducing dif-

foroncesz in intarpretation on.coverage quastinn... AMter tharn has boan suffi-
ciont exporionce undor thosg: prtnc:\plaa, wo .shsll lncorporate thom n.the.—
_E'l]_’)ﬁ’n‘ﬂnf -.-‘Jcnl'lty o5 W - - ———r— . . __..g..-uu-‘-

. FPlosso 1ot us’ imow, through t.ho appmpriate rogion-ll offica, whon you adopt the
principlos recommendod and. n3.provided in the Employmont Security Manual,
part I, soctions 1209 and 1250, aand us the required numbor of ocoples. of any
policy staiemont p: ‘ogoim“s' . ':md t.ralning or other matorinl vhioh you iasue on
this subjoct.- RS . _ o

. Sir;cereiy yours,

‘ f /‘bi 'nnam' ¢. GOODVIN

Robert C. Goodwin
3 Director .
1 : .
Attachment
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b. S. D; PA?THEH OF 1L.ABOR
,Lm -ean of Employmont Socurity ' \
: -+ Washington 25, D. C. .
s Julj.l,_l952

UHD’F’uC’ﬂIEUI‘ I‘DURAHLC COVERJ\GP 01" SERVICE PERIORIIED
: BOTH WII'HIN M\ID WITHOUI‘ A STATE ‘

" Inta x-L'a‘c'l'm\ of “I.ocah s'-u:} on_oll Work" Prm'icﬂons _

The objoctivc':é\t":‘ tho -chnli ntion pvovJ sions in Stete unomployant insuranco
laus i3 to covor:undarione Steto law all of tho sorvice perfonnod for ons cm-
ployor by an lndividusl, wborever it is performed., . Bocause tho importence of
undformity wey racopnisod oarly in the unemploymont insurenco propraz, the pro-
vislons in tho Siate lsws on docallzatlon of work ars in gmur.ﬂly unliorm
toma. Those wniférm provisions, houmvor have not. elways boon uniformly inter-
pretod, and somd . :onflicts bkve arison. In gopw ' cnses, dual coversre hes
rosulted in doubls taxntion of tha omployer for ths cawo service, and in other
casas soms so“vl'm-thﬂt showld bave besn covered has not beon covorcd by any
State Jaw and bas :rmul’tcd ina lo-as of benofit, rights to the workor.

At
The following prined n'! oo - 1‘ or app]\ving tha statutory provisions aro rocommonded
as a guido Tor al'l Stato agoncios. A1l tha examples are actual Sinte decisions
or have bren La}'( Y itom Atate m:munls oi‘ interprotation or iustruction.

Tho locnli?,ntlo*x orhvi "1011 as it ._puaars in section 2(k)(2) and (3) of tho
Scptombar 192 50 & ILLi on 'ni‘ ﬂ\e Mannal. ot‘ State Ewmploymant Sacurity Legislatlon

is as follows ¢

L ~"(?) Thnit.&-t ol ov-ncnt' -:hall inc] ude an individusli entire service,

porformod 1'%111’«); -or both vithin and without, this State if tho service

- 1is localizad in ‘this: Stata. - S'Jrv:! co sh:ﬂ.l bo doemod to be localizod with-
. in a Stato; :

"(A) 't.hc s*z‘vw'o‘io p-arf.‘ormod en‘c.:l.roly witbin guch State; or

: "(B) tho o;vi e 1.7, perfoz ned both within and without such St'xte but
"the sorvica: vﬁmcn'c“l without such Stete is incidontal to the individuol?s
‘sorvice within the Statey for example,.is temporary or transitory in

- naturo-or- cnv‘sists bi‘ iSOlnuﬂd tmn.,actions.

"(3) Thr:: to"n 'c-no]oyzrcnt.’ shall include on individualt's entire servicey
performad . ;r‘hﬂ.u, ‘o1 both within and without, this State if tho service
15 not locclizzd. 1n any State but somo of the service is performed in
this State ngd - -

.
a,
1
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R
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_"U) tha -zx*h'viauml‘s bass of operaticns is in this Stato; or
- l ,-.c‘
- "(B) A thnrc 15 "> baso of oporations, then the place from which
such srwic'-':nv <}:u nctecl or contro]led is in this State; or

. "(C) the ..ndiv-)c.u-xl's b g0 of Oporations or p] aco from which such ser-
_vico is.dirnetéd or controlled is mot in any State in which some part of
the sm'v.wu A pﬂi‘omcd but tha individunl's rocidenca 1s in this Stete."

'i'ne.pravisidns'?s- ,‘tbo Sf ato 1nvs gonam]ly follow tho toxt aro recommended in
the 1937 draft bill; 'spd this language, as ordinarily intorpreted, reguiras
applicetion of *lqn t.-esr-t.- in the following provcribo:l sequonce?

(1) Is t.hc im}ivid'ml's sewics 1o~alized in this St.at.e for some other
Stats?

(2) If h !‘ -scrvico i3 not localizhd in any State, dooz ho perfoim scme
servj 3. J.n tho Stats in which his base of oporations iz locatcd?

(3) 1 o /:10»':«-. mt parform any sorvico in the Stato in which his baaa

- ... of opf\at‘c-\m is located, dves he perform any service 1n tbe State
frow t“l"h hiu gcrvico 13 dircctod and controlled?

. o,

(%) . If bho. c‘ons no{ perforn any orrvice in the State from which his
“sorvics -is ‘ditocisd end controllod, dozs he perform any sorvice
‘1:1 thc t:d.: 4in waich he lives (ha his rosidoneo)?

: !

Thus, a utatﬂ ak.1cv mnbt first dotormine Vhethor an individunlts service is
localized in thrt: Stntc. ‘That is, it pust find out whother his service porforme:
outside the Stats.is: :Lric;cl‘mvn.l to that porformed in the Stave. If so, his
sorvico 1s locelized Zir:ikid State making -tho dotermination. If not, it is
nacossary bei‘nitv‘ ulf'g‘ T3"tho socond test 1o find out whother his. sorvics is
localized in semh nbhar State. Is tho sorvice which he performed imn tho State
making the dnt_—ap-wnr: s “ﬁn Ancidantz]l to that be porformod in somo other Statal
If s0, all his socvico it localized in'tho other Stats and is subjoct to the
law of that Statz, . It moy ba found, howevar, that part of his servico is
localizod in one State, part in anotbor. In such a cass, it may be dosirable
for the employer to oloct o cover all of guch individusl's sorvice in ono State

under the recipm'-al covorag-a arrangomont._ _

Only if the service is hot locilized in any State is any othor test nocessary.
If the service is not:lecalizsd, it is nocessary to determine whare thto indi-
Vidual's ba o of opamtions is and whethar be porfoms any sorvica in that Stat«

,:_;. ‘




. Tho porson n’ﬂo **'*l-—-a ,"he covorafm doterminqtion will have te ask "Docs tho !

" . vidual havo his ‘bags. 01 ‘oprrations in this Stato and dooss ho porform any &ol

hore?™ If tio nuswsr %o aithar question 4s "No," tho next question is "Is t

" basse of oporaticni’in nny -Staie.in which he porfoms somo servicel” If it !
81l of m 99:?* oy 1s covered by tho 1aw. of that Stata

‘4\. , .

. If the :md?. 'im"_ t\a'; no base oi‘ opo;ations or if he perforos no sorvlc.) in
" State in which big:;bans-of opsrations is located, and his covorago is not de
minnd by this” Lc*{:, thon 1t ia nocessary to apply the third tecst, that of d!
- t3on and controli.in the samo manner, If tho individual performs no servics
the Stats from which his service is dirccted and controlled and bis service
thorefors not. cov arsd'by this tost in the State making tbo datermination or
any other Ststa; Lhon:3t is nccassary to apply the fourth test, that is to d
oul whothnr ‘Lhe _*.’:chvi&uol porforns any service in tho State in which he 1ix
‘Heve egain, &1 ihe sorvics may bo found ts be covered in ths State making t
: datcrsdna.t on, cr 'm 00!7'13 othor 'nato. .

I Plac« thxr borlf Io Locﬂ :.,od

It 19 nocr.r-;nry to dotsiwtine first whothor tho tervice in question is
locolizud in any State, Service is localizod in a State if it is perS
ent‘lra].v -1 thift the State, or, if it is performed both witbin and 'tk
the St.ato.and ths sorvice porformod outside tho State is inciden e

¢ tho” ArdiviZual®s sarvieo porformed within the Stata. Soxrvics 15 consi
.. - incidontal .- for example, 1f it is temporary or transitory in nature, c
cons: qts m i.,omtqd t.ran-'action.,. -

~

. : A In dai Srming mg x—;hethor the cer‘vice of a worker is incidental or
LT tranu‘l.::rv ‘An mturd, gome of the factors to bo consldorcd aro:
“*‘”41.,,- S

D acdua ‘ ",5L..tf:,nd..d,.hy tha :o:‘nplwor and the employea that the scr-
s T ““"“"Vuu'i*’i?ﬁ"&n {5o1nted transaction or a regular part of tho em.-

‘malul A A ‘ 4
. :L cs . 2{7‘19 enplovoo intcnd {0 return to the original State upon

-.‘__._;cc—;aloxion of the work in tho other State, or is it kis.inten-
S fti O*l 1 '.continue to work in the other State?

3. _7-1* the Sroric perromod outside the State of the same mature as,
. or is:it-different f from, tho tdsks and duties performed within
’ th: 'Stato?

b ho" d°°° .tha 19“Eth of service wlth the employer within the .

LIRS ;-Qt?ﬁ':g _cqxrpgre_'with tho .length of service outside the State?




k)

L.

Becaugo of the wids variation of facts in ocach particular situation, no
fired length of tlmo can bo usced as a yardstick in determining whether
the service is incidontal or not. The calondar year should, however,
be used as a guide, provided that it is appliod with some flexibility,
taking into considzration tho various oircumstances under which the
work 1s porformed, : such as tha torms of the contract of hire, whether

* written or pral. : :

. ’ .._..E: »-i‘ ‘ . .
E, Eza.mplo of servicas w'nich aro localized:

. l’n

A

Sak] scrvicb porfomed :Ln one Stato.

A snlesman “or o Now York corporation, who lives in Indlana

"and porfomnus 211 his service in Ilinois, is subject to the

Ilinonis law bocause all his servico is performed in Illinols,
even though the corporation for which he porforms tho pervice
is 1oca.ted in hou York and his residonce is in Indiana.

Qowico pa:-f' omar{ within and without a Stato.

A contrac’r.o. hnd a placo of business in California whoxe he
maintained hic rocords and stored his equipuant, and from
vhich he dirocted his various jobs wherevor located. All of
hie jobs bad boen in Colifornia but hs obtained a contract
for a singlo job in Nevada which took 7 months to complets.
During and after -the cormpletion of his work in Nevada, the
contractor continued his activities in Celifornia.

: _a;‘ A rési'dsj:nt:jof‘.;cralifmia’was hired in California to work on

. the Nevada. job, - Whon tho work in Novada was comploted, he

L wag luld off and not rohired by this employor. His service

in travoling from California to Nevada was incidental to his
- .sorvieco in Havada.. A1l his service wes locslized in Nevada
“and was ..ubjuc’c. to the Nevada lsw.

b. A re,sidont of California bed beon a foroman on the employer's
~ -payroll for soveral yoars. He was moved from a California
Job to the Rovada Job whore ho porformed sorvico until the
. completion of tho job, at which time ho came back to Cali-

. fornia for continued work with the same omployer. Althoupgh
-this exployos was in Novoda for 7 months, his regular work
was -in Californla, and-the -Nevada service was temporary in
“nature end’ :mcidontal to the California sorvice. Hils sorvice,

- . therpfore), iras localiged in California, and his service in
‘Nevada was Fubj‘*ct to the California law,
: PERROES DR . . ’ . )




. . 7 ’ , 5,

I. B. 2, c. A residont of Movada was hirad for the Hovada job only.
: After tho end of several months of employmen: in Novada, he
) ", . continuod porforming service for this enployer for an oqual
. =« -2 length of timo on anothor Job in California, While the
: ", . employes was working in Novada, hig service was localized
there and was .covered by the Mevada law because that was tho .
only Job the individual was hired for, and the Nevada con~.
tract was an isclated transaction of the omployer with no
likolihood ‘of future Nevada employment for the individual,
Since hic move to Callfornia was congidered permanent, ’'his
service in Californie is localized there and is adbject to
" the California law. : : ;

II. Baso of Oparations Lﬁfgiﬁgf};ﬂ;

If an indiv:dual's sorvies is not locallzod in zny State, it is nocessary

 to apply tho second tost 1h tho statute: Doss the individusl perform some
sorvice in tho State in which his base of oporations is locatod? The
individual®s base of oporationq ghould not bo confused with the place from
vﬁicb his sorxico is d*rectad or- c0ntrollcd.

The "base of opor gtion 5" is the placo or fixed contor of more or less
pormanont neturo from which the ermployes starts work and to which ho custom-
arily roturns in ordar to raceive instructions from his employer, or com-
minications from his cuslomsrs or other persons, or to roplenish stocks and
natorials, to repair cquiymont, or to perform any other functions necossary
Lo oxercise bls trade or profossion at some othor peint or points. The
base of oparations may.bs thn employeo's business office which may be
located at bis recldonco; o1 tho contract of employment may specify a
particular place at whick the employee is to receive his dirootions and
instructions. This test is anplicable prinsipally to employees, such as
salesmen, who cnstomardly trnvel in aevornl States.

A, Examples of nonloca1iznd sorvico, whore covoragoe is decided by the
baso—of—oporatﬂons toste . .
l, A saleaman, a Tas ldnnt of California, sold products in California,
Nevada, and Ore"on Tor his omployer whoso plice of businoss was
in Now Yorks - Tho snlcsman oporatod from his homo whare ha
recolived ingtrucbions from his employer, convunications from his
customors, otc, "Oncd a year the solesman went .to New York for a
two-woek sales moating. Hls base of operations was in California
and he performed somo service in Californis. Therefore, all of
" his aervice Has, covored by tho California 1nw. :
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2, An employnon worksd for a company ‘whose homo office was in

Ponnsylvania. - He was mades a rorglonal director working out of a’

branch offico in tkwr York. Mo worked mostly in MNew York but

spenl considoreblo-time also in Ponnsylvania and Now Jersey.

Tho individualts basc-of-oporations was in New York. Since ha

‘performod some garvico in Neow York and his base of operatlons

was in Now Yorlk, it is immaterial that tho source of direction

and control was in Penn'-ylv:mia, and all of the individuel's

service wos covnrcd by the How York law. ' . !
The onsu-—of-opcratﬁ ons thst may zﬂ.so bo used to uetsrnino tho State
of coversge of service performed by traveling bands and orchestras.
When the owners or: exocutive officers romsin in tho State whore the
main office is. maintnln%d, the applicstion-of the test to an organi- -
zatlan other than a sols proprictorship croates no probtem. In ap-~
plying tho tost €o.a2.zole proprietorship, whon tho owner (usually

the lcader) t.rr.w'ﬂn tri‘l,h ‘the band, factors to bs .conaidered ares

1. Residonce .:md r\niling addrnss of tho ownor . \:

2. Location of ‘(ac,u,mmta'xt. or btmineua manager who acts as tho

ownoer's ngc t o
: .--‘\ : '1 i".

3. Stnte in which-in b ™0 tax returna are filod by the ocwner

L. Stat'a in’ whicb t!m owner haq o t.raveling card from a musician’s
union . .

5. Stato from '.:bich uhe bcmd start.a and to which it returns after

tho complotion of: & ’r,our
- SN _-..n.u '

_Eb:amplcs irwh)vmf’ bmr‘a and orchestras!
: A -
a. "Tho leadar, th ‘tole pr oprlotor of a travoling indnpondont
band, residas fn California, r=colves mail in California,
carrlossantakiuline. card f1rom a California musician's union,
and has a businaszs agont in California. °‘Tho band porforms
in sovoral Steotas, and its services aro not localizod in any
State. A1l sorvlces of any employve who performs services
in California—asiwell as in-other.States-are in employment
in Calirornia under tho bmse-oi-operations test. ivon though
the loador travsls with tho band, the principal baso-of-opora~-
tions for the loader and individual musicisns romains fixed
in California- yhero the -leader maintaina his headquart,ers
‘ while in trnvel st.nt.ua. -. o

J..... Cr

crew it et
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B. 5, b. Tho band loaddy ir tho procsding oxarplo, while in Oregon,

S hirod a rcsident ety Orcpon as n permanout membor of tha bard,

- Under tho coutr N:‘L%\ ‘hiro, tho employeo was to travol with
‘the band in Cﬂ]ifo{ 1a ond othor Stutes, . Undor the baso-of-
oporatiors- tosty thls cmployeo’s gorvicos are in enploymont
in Califorala, dnxirr tJ} poriods. It is rocopmized that
thers w2y ba ac rnportlnr period during uhich this employen
porlorus sorvicss 6n3y in tho State of Ornpon. Furthermore,
thers may he n rﬁpantng period or poriods durlng which this
omployern may by paxlorminr sorvices in sovaral Stalos but not
rs yot In’ u1]ifornua, Howevor, because of tho paried and
location of nmploymont exvrossod in the contract of hire, theo
sorvicos are considered in employment in Californis.

4.

Place Fram 'ﬂich th"'afrvico Is Dirortnd or Cnntro110d -

If the lndividual “1" no‘b&:ﬁ-of—op‘ra.LOﬂa, or if Lo has such a base

- but dooas not mearform any sorvico in tho Stata in which it is lozet=d,

or if the baze-ol-oncralicns movos from State to Stirte, it is nccassary
ta fiud out wholhowr arr of .tho individual’s sorvice 1s porformod in the

" State from which nls "dl"ltﬂ 35 dirsctod ot controlloed. Tho place from

wvhlch an dndividual®s ecevice.ds diveclnd or controllad is the placo at
which the basic anthorliy wxlsts and from which tho gonoral countrol
emanales, rather than tho placo at which a managor or foroman dirocidy
suporvisus thoa parforanaca of cervises undor Lonoral instructions from

‘the placo of basiz 1x,n,r5 e , ,,‘- -

Exunplnn of sorvies whinh 1b-nn* lonali"od in any SLate, where covarabn'
is dqcidad by tho plars-o( dtrﬂ"taon—andnvontxol tost' :

Al A cnntractor xhnu@'nain.nfiicc io Cnlifornia ig rogularly on-
gased in voad ennsbiucidon work in Califorair ard Mavada. &1 opora-
tions ars ander diracilozn of a {u“O“il snparintondsnt whose offica ic
in California. Yoric in orch Staln is dircetly supervised by fiecld
supervisors voriing frox fiold officss located in oach of tho tirno
Statzs, Each Tio'd supgrvizor has the powor to hiro and fira por-
somnol; howsvor, rll-racuasts for manpowor must be cleoarnd through

 the coniral cffivn, . Dguloyoos report for work at tha Ield.officec.
Timo cards ure s2ut arizkly -bo the wmain office in Ca)ifornia whers tho
payrolls ara prepornds Jnployscs repularly pariorm servicos in both--
Californmlz and Fovuds.  Jt io determinod that nalthor the localiza-
tion nor ths baco-of-operations tost.epplies. Since the basic author-
ity of direction ard chnirol emanates from the cantral office in
Californita, tho scrvicrs:-of the employees are in employment in
Californie under tho plucs-of-«direction~and-control test.
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B. A salosmsn rcaiding in Cloveland, Ohio, works for a concern whose

faotory and xolling office are in Chicago, Il1linois, Tho salesman's’
territory is Kentucky, Arkansas, Oklahoma, Illinois, and Missouri..
. lo does not use eithor the Chicapo offico or his home in Ohio as
bis base of oporations. Since his work is not localized in any State
- and he has no base of operations, all his sorvice is covered by the
.I1linois law becauss his work is.directod and controlled from his
employer's Chicago office and somo of his servies is in Illinois.

A

Placo of Rasidonce R UG
EEAR IR

If coverage cannot bo dotermined by any of tho tasts above, it is necoes-
sary to apply the test of rosidonco. Residonco is a factor in determin-
ing covorage only whon the individual's sarvice 1s not localired in any
. State and he porforms no sorvice in the State in which hs has his base
of operations (if ho hes such a bass) ard he performns no sorvice in the
State from which his- aervﬁco 25-directod and controlloed,

If nono of tho othor teats apply. 811 of en individusl's sorvice 1s
‘coversed in tho Stato in which ho lives, Drovidod that some of his ser-
vice is performed in that Stnta..

Examples of coverago deturminud by State of residencst

A. A sslesman omployed by an Indisna company lives in I1linois. His

torritory covers Jowa, Kontucky, -and Illinols. His servics is not
" localizod in any Stato,": He uses his employerts Indiana office as
bis base of oporations, and his sorvice is directed from that office.
He performs no service in that State in which his bzse of operations
1s located nor in tno State from which his service is directed and
controlled. He does perform service-in the Stato in which he lives--
illinois. Consoquontly, all o{ hia eorvico 1s subjesct to the Illinois
aw,

11‘,'.,“ e

B: An individual uho livua in Cnlifornia waos hired as @ member of a

travoling ‘cirecus to perform in California, Arizona, and Now lMexico,
The circus wos dirscted and controlled from Florida. - The employeo
porformed in California and Arizona bsfore quitting. Beoause none
of the first thres tosis apply, and because he porformed somo sor-
vico :in the State in which be lived, all of his servics is subject
-to the law of that: 5tmtc,.California.

If, after applying all of these tests to e riven set of circumstances, the
individual's .sorvice is found not to be. subjoct to any ono State law, under

most State laws the employor mey olect to covor all of the individual's sor-
vico in one State either undar a provinion for election of coverage-or under

the. reciprooal .coverage -arrangoment, Under the reciprocal -coversps arrangement, -
the sorvice may be coverod in any ons of the following States: (1) a State in
which some part of tho individualts service is porformed, (2) the State in which
he livas, or (3) 2 State in which the employer maintains = place of busincass.

w soction 15(c) of the September 1950 edition of the YMamnal of State Employrent

/ o3curity Logislation for drait lsgislative provision, and pago C-123vfor a dis-

oussion of the reciprocal coverage arrangemont.

ol






	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



