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Report of the
Joint Subcommittee Studying

Real Estate Settlement Practices

To
The Governor and the

General Assembly of Virginia
Richmond, Virginia

1997

TO: The Honorable George F. Allen, Governor,
and

The General Assembly of Virginia

I. INTRODUCTION

A. INTRODUCTION AND SUMMARY OF JOINT SUBCOMMITTEE ACTIVITIES

House Joint Resolution 210 (1996) (Appendix A) established a joint
subcommittee to study the real estate settlement market and to determine whether
its current mix of participants and regulatory oversight provides sufficient
protection for the general public. Real estate settlements encompass the
administrative, financial, and legal activities required to complete the purchase and
sale of real estate. The joint subcommittee members focused on the Virginia State
Bar Council's formal opinion that the conduct of real estate settlements should be
restricted to licensed attorneys in order to prevent the unauthorized practice of law
by nonlawyer settlement agents. Currently, both attorneys and nonattorneys are
permitted to conduct such settlements in Virginia.

The following General Assembly members served on the joint subcommittee:
Delegates Barlow of Smithfield, Keating of Franconia, Moore of Portsmouth, and
Van Yahres of Charlottesville appointed by the Speaker of the House, together with
Senators Barry of Fairfax, Benedetti of Richmond, and Sa~law of Springfield
appointed by the Senate Committee on Privileges and Elections. Delegate Barlow
chaired the joint subcommittee, and Senator Benedetti served as its vice-chairman.

Over the course of three meetings convened in July, October and December
1996, the joint subcommittee received testimony from settlement attorneys, title
insurance companies, banking institutions, and independent settlement agents. A
public hearing was also convened to receive testimony from members of the public
concerning their experiences with nonlawyer and lawyer settlement agents in real
estate settlement transactions. The joint subcommittee also received regular



briefings and updates from Virginia State Bar representatives concerning the
development of its council's opinion that the conduct of real estate settlements by
nonlawyers constitutes the unauthorized practice of law.

B. LEGISLATIVE PROPOSALS BEFORE JOINT SUBCOMMITTEE

The joint subcommittee concluded its work at a final meeting in December
just prior to the 1997 General Assembly Session. This meeting was convened to
receive and review legislation proposed by one of its members and by the Coalition
for Choice in Real Estate Closings ("the coalition"), an association representing title
companies, banks, realtors and lay settlement agents. Senator Saslaw requested
the joint subcommittee's endorsement of a bill prohibiting the Supreme Court's
issuance of any rule limiting the conduct of real estate closings to attorneys. A
motion to recommend failed· three to four.

The coalition's proposal, entitled "The Consumer Real Estate Settlement
Protection Act," or CRESPA, required all persons engaged in conducting real estate
settlements as settlement agents to be licensed as attorneys, title insurance
companies, title insurance agents, or as real estate brokers. The proposal,
applicable to transactions involving four or fewer residential units, also established
settlement agent financial responsibility requirements, and it mandated disclosure
to parties to real estate transactions that (i) they may choose their own settlement
agent, and (ii) only licensed attorneys may give legal advice in connection with real
estate transactions. The joint subcommittee agreed to continue studying these
proposals.

C. JOINT SUBCOMMITTEE RECOMMENDATION

The joint subcommittee ultimately approved a motion recommending to the
1997 General Assembly that the HJR 210 study be continued during the 1997
interim. It recommended that the subcommittee's 1997 activities include further
examination of the coalition's proposal; an analysis of controlled business
relationships among title insurers, realtors and lenders; and continued discussion
concerning general public protection in real estate settlements.

D. 1997 SESSION ACTIVITY

Two measures concerning real estate settlements were introduced in the
1997 General Assembly Session. The first, a resolution introduced by Delegate
Barlow (HJR 584) continuing the HJR 210 real estate settlement market study, was
not approved. The second, introduced by Senator Barry as SB 1104 and containing
the coalition's CRESPA proposal, was approved by the 1997 Session.

CRESPA, as enacted, embodied much of the coalition's proposal detailed
above. However, it also required all settlement agents to register with the Virginia
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State Bar and to comply with bar-promulgated guidelines concerning the
unauthorized practice of law in real estate closings. The bill directed the bar to
develop these guidelines in consultation with the Virginia State Corporation
Commission (the regulator of title insurers and their agents) and the Virginia Real
Estate Board, which regulates realtors.

II. PERSPECTIVES: REAL ESTATE SETTLEMENT INDUSTRY

A. REAL ESTATE ATTORNEYS

The purchase and sale of real estate within the Commonwealth is big
business. According to the Virginia Association of Realtors, in 1995 approximately
$7.1 billion in real estate settlements took place. This figure does not include
commercial transactions, sales by owners, or refinancings. Representatives of the
Virginia Real Estate Attorney's League (VaREAL), an association of real estate
settlement attorneys, told the joint subcommittee that unlicensed title and escrow
companies handle a substantial portion of these funds without regulation or
accountability, and that this phenomenon presents a risk to the public (Appendix
B). Furthermore, they said, it is impossible for a real estate settlement to be
conducted without legal advice being offered. Consequently, nonattorneys
conducting real estate closings may find themselves responding to legal questions
that are properly answered only by a licensed attorney who is (i) answerable to the
Virginia State Bar and (ii) covered by legal malpractice insurance. Moreover,
VaREAL noted, a practicing attorney stands in a fiduciary relationship with the
buyer/borrower and is legally and ethically obligated to protect the interest of the
buyerlborrower.

B. COALITION FOR CHOICE IN REAL ESTATE CLOSINGS

The Coalition for Choice in Real Estate Closings, an association of Virginia
banks, realtors, title insurers, mortgage bankers, and home builders, told the joint
subcommittee that the buyer/borrower is legally and practically protected by the
general regulatory oversight of banks and title insurance companies. Citing the
recent guilty plea of a Northern Virginia attorney to bank fraud and other related
criminal charges stemming from his misuse of thousands of dollars in real estate
escrow funds, coalition representatives also noted that attorney licensure is no
guarantee of public protection. Insofar as the practice of law is concerned, a
Virginia Association of Realtors representative pointed out that standardized forms
and real estate attorneys' extensive use of clerks and paralegals to accomplish most
of the work suggest that the actual amount of lawyering in a typical real estate
transaction is very limited (Appendix C).
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C. VIRGINIA'S BANKING AND TITLE INSURANCE COMMUNITY

The Virginia Bankers' Association, a member of the coalition, reminded the
joint subcommittee that banks have been closing real estate loans for 15 years
without major incident, suggesting that the practice poses no threat of harm to the
public. The association's representative cited a recent search of Division of
Consumer Affairs files for complaints about real estate closings by banks and said
the division's staff had uncovered no such complaints. The issue before the joint
subcommittee, he stated, was actually one of market share and not of public
protection.

Representatives of the Virginia Land Title Association, also a coalition
member, and associated title insurance companies and settlement agents echoed
the sentiments expressed by the realtors and bankers. A representative of Lawyer's
Title, a major Virginia title company, stated that both lawyers and nonlawyers
should continue to participate in the business of settling real estate transactions,
thereby affording the general public a choice. He suggested, however, that parties
to real estate transactions should be informed of the legal capacities and limitations
of their settlement agents.

III. UNAUTHORIZED PRACTICE OF LAW (UPL)
COMMITTEE OPINION #183

A. ACTION BY THE VIRGINIA STATE BAR COUNCIL

The Virginia State Bar licenses and regulates the professional activities of
the approximately 21,000 attorneys licensed to practice law in Virginia. The joint
subcommittee was briefed on an important opinion of the bar's unauthorized
practice of law (UPL) committee related to real estate closings. UPL Opinion #183,
issued in response to a formal inquiry, stated that conducting real estate closings
constitutes the practice of law (Appendix D).

When first discussed before the joint subcommittee in July by the UPL
committee's chairman, UPL #183 was subject to further review by the Virginia
State Bar Council-the bar's governing body. Such review and formal adoption are
prerequisites to an opinion's submission to the Virginia Supreme Court as a
proposed rule governing the practice of law in Virginia. The joint subcommittee
concluded that the Bar Council's prompt review of UPL #183 would assist the joint
subcommittee in its deliberations.

By letter from its chairman dated July 25, the joint subcommittee formally
requested the Bar Council to expedite its action on UPL #183 so as to ensure a
debate and vote on the opinion at the council's October 1996 meeting (Appendix E).
The Bar Council subsequently acted on the opinion, bringing the matter to a vote at
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an October 17 meeting in Roanoke. The Virginia State Bar's president
subsequently briefed the joint subcommittee on the Bar Council's activities at that
meeting which resulted in a 50 to 12 vote approving the UPL opinion, with
revisions (Appendix F).

The council revised UPL #183, but retained the UPL committee's
fundamental position that the settlement of a real estate transaction is the practice
of law. The opinion did, however, clarify the authority of Virginia lending
institutions to conduct the settlements of their own loans--although a Virginia
Bankers' Association representative advised the subcommittee that this was limited
to refinancing and home equity lo~ns and did not apply to original purchases.

The joint subcommittee expressed an interest in learning whether any states
had placed restrictions on nonlawyer settlement closings. The Virginia State Bar's
ethics counsel offered its assistance in furnishing research it compiled on this
question (Appendix G). The counsel's findings were, however, disputed by the
coalition, which furnished the joint subcommittee its research on the issue
(Appendix H). As evident from the research submitted from both sources,
answering the question is complicated since few states have enacted legislation
directly on this issue. The range of nonlawyer real estate closing activities
permitted in each state is commonly the blended product of judicial decisions, bar
advisory opinions, and selected statutes.

B. RESPONSES TO UPL #183

The Coalition for Choice in Real Estate Closings criticized the Bar Council's
action, challenging the propriety of attorneys determining the scope of the practice
of law. According to the coalition, UPL #183 was opposed by Virginia's Attorney
General, the Federal Trade Commission, and the U.S. Department of Justice as
imposing an undue restraint on competition for real estate settlement services.
Coalition representatives urged the joint subcommittee to recommend and support
legislation in the 1997 Session voiding UPL #183 and further averting potential
rulemaking by the Virginia Supreme Court between the 1997 and 1998 Sessions of
the General Assembly that might put lay settlement companies and their
employees out of business.

The real estate section of the Virginia Bar Association, a voluntary lawyer
professional association, also commented on UPL #183. In January 1996, the real
estate section originated the inquiry that prompted UPL committee action on real
estate settlement--the action that resulted in UPL opinion #183. The section
represented that it favors regulation of all companies and individuals, including
nonlawyers, involved in the real estate settlement process. The subcommittee was
furnished with a copy of a model settlement agent act prepared by the National
Association of Insurance Commission (NAIC) (Appendix I). This NAIC model act
was, however, criticized by VaREAL as furnishing no protection to the public.
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IV. PUBLIC COMMENT ON REAL ESTATE
SETTLEMENT PRACTICES

The joint subcommittee received substantial public comment on the study
issues at a public hearing convened during its December meeting. Appearing at the
public hearing were real estate attorneys, nonlawyer settlement agents, citizens
with complaints about lawyer and nonlawyer settlement agents, realtors, and title
insurance company representatives. Citizen complaints ranged from outright theft
of settlement proceeds to settlement agent failure to identify important legal issues
in their real estate transactions. Citizens who, as sellers of real estate, had their
settlement proceeds misappropriated by settlement agents noted that sellers have
no control over selecting settlement agents, a choice uniformly made by purchasers.

One seller testified that a nonlawyer settlement agent's late payoff on his
FHA mortgage resulted in the accrual of an additional month's interest. A
purchaser testified that a nonlawyer settlement agent's ignorance of local zoning
laws necessitated--upon subsequent resale of the property--the purchase of adjacent
property to satisfy the locality's sideyard setback requirements. The property was
in violation of these requirements (because of a garage addition constructed too
close to the property line) at the time of the initial purchase, but the violation and
its legal significance were not discovered at that time. Another citizen recounted
her family's experience with a Lynchburg settlement attorney who, she said, had
misappropriated closing funds in connection with their purchase of a home. This
resulted in protracted litigation as well as a lengthy administrative proceeding in
filing a claim against the Virginia·State Bar's Client Protection Fund.

Nonlawyer settlement agents warned the joint subcommittee that if, by rule,
the Virginia Supreme Court adopted UPL #183, lay settlement companies would be
put out of business, the employment they provide would be eliminated, and
consumers would be denied access to a cost-saving alternative. Real estate
settlement attorneys rejoined, however, that in those states where only lawyers are
permitted to conduct real estate settlements, the overall cost of closing is generally
less expensive; although lawyers charge slightly more for settlement services, they
furnish less expensive title insurance.
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v. VAREAL AND COALITION
SETTLEMENT DEMONSTRATIONS

A. VAREAL SETTLEMENT DEMONSTRATION

VaREAL coordinated a real estate settlement demonstration and discussion
at the joint subcommittee's October meeting, reviewing with the joint subcommittee
an array of documents that comprise the typical real estate transaction. These
documents included a sales contract, a deed of trust, the HUD-l settlement
statement, a property survey, and lender closing instructions. A VaREAL
spokesman identified the potential legal issues that can arise at each stage of a
transaction, beginning with deed issues generated by the typical sales contract and
continuing through the effect of certain provisions in the mortgage note and deed of
trust.

Coalition representatives were invited by the joint subcommittee to comment
on the VaREAL settlement demonstration. They stated that nonlawyer settlement
agents routinely distinguish between furnishing general legal information on the
one hand, and giving actual legal advice on the other. The joint subcommittee was
told by a coalition member representing lay settlement agents that the former is
permitted in real estate closings under Virginia State Bar UPL Opinion #177.

Another coalition member representing a major title insurance company told
the joint subcommittee that his industry prefers to use both lawyer and nonlawyer
settlement agents. Title insurers are the so-called "deep pocket" in real estate
transactions, he added, emphasizing that if the use of nonlawyer settlement agents
had resulted in significant liabilities for his company or the title insurance industry
as a whole, title insurers would not be using them at present. If protecting the
public is nevertheless an issue, he noted, legislation establishing a regulatory
scheme for settlement agents could be beneficial if it focused on (i) disclosing
nonlawyer status, where appropriate, (ii) settlement agent certification, (iii)
regulatory agency oversight, (iv) financial requirements, and (v) requiring that
settlement funds be placed in separate escrow accounts.

B. COALITION SETTLEMENT DEMONSTRATION

A videotaped nonlawyer settlement demonstration was presented by the
coalition at the joint subcommittee's December meeting.' The videotape showed an
actual real estate closing conducted by a lay settlement agent who was also licensed
as a title insurance agent. The presentation featured the settlement agent's
summary of the purpose and content of various closing forms, including an
explanation of the purchaser and seller disbursement items contained in the HUD-1
settlement statement.
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Responding to joint subcommittee questions, coalition representatives stated
that many lawyer and nonlawyer settlement agents are licensed as title insurance
agents. Consequently, a settlement agent might concurrently collect from a real
estate purchaser (i) a settlement fee and (ii) a title insurance agent's commission on
the sale of title insurance to the purchaser. Moreover, the title insurance agent's
commission may be as much as 60 percent of the title insurance premium.

VI. CONTROLLED BUSINESS RELATIONSHIPS

An emerging issue in the real estate settlement industry is controlled
business relationships. A Northern Virginia real estate attorney told the joint
subcommittee that closing functions are increasingly integrated in vertical
arrangements among title insurers, lenders, settlement agents, and realtors
(Appendix J). These affiliations are established through subsidiaries, joint ventures
and exclusivity arrangements. Additionally, real estate purchasers are reportedly
given financial incentives to utilize designated lenders, title insurers and
settlement agents within these affiliated structures. These controlled referrals, he
emphasized, may deny purchasers an opportunity to shop for these services on the
basis of price and quality in a competitive market.

For example, some real estate lenders now have affiliated title or settlement
companies. The lenders' loan officers, he said, are paid referral fees to steer real
estate mortgage customers to title and settlement companies that are affiliated
with the lender. Similarly, he said, some real estate brokerage firms have
established mortgage lending and title/settlement affiliates. In this context,
brokerage firm managers are paid referral fees when their real estate agents steer
mortgage lending business to lenders and title/settlement companies affiliated with
the brokerage. A Virginia Association of Realtors representative responded,
however, that while realtors may and do refer business to settlement agents and
lenders, actual referral fees are prohibited by federal and state anti~kickback

statutes

Members of the joint subcommittee expressed interest in learning more about
this issue, noting that continuing this study in 1997 would provide an opportunity
for its examination.

VII. CONCLUDING ACTIVITIES AND RECOMMENDATIONS

The joint subcommittee concluded its work by reviewing legislation proposed
by one of its members as well as a measure proposed by the coalition. Senator
Saslaw requested the joint subcommittee's endorsement of a bill prohibiting the
Virginia Supreme Court's issuance of any rule limiting the conduct of real estate
closings to attorneys (Appendix K). The motion to recommend failed three to four.
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The coalition's proposal, titled the "Consumer Real Estate Settlement
Protection Act," or CRESPA, required all persons engaged in conducting real estate
settlements as settlement agents to be licensed as attorneys, title insurance
companies, title insurance agents, or as real estate brokers (Appendix L). The
proposal was applicable to transactions involving four or fewer residential units.
State and federally regulated financial institutions (and their subsidiaries and
affiliates) were exempt from the proposal's licensing requirements.

The coalition's proposal also required settlement agents to (i) maintain at
least $100,000 in errors and omissions or malpractice insurance coverage, (ii) secure
fidelity bonds or employee dishonesty insurance providing at least $100,000 in
coverage, and (iii) submit to annual escrow account audits. Settlement agents are
required by the proposal to maintain separate escrow accounts for depositing
settlement funds; settlement funds may be disbursed only pursuant to a written
agreement. The joint subcommittee agreed to continue studying this proposal.

The joint subcommittee ultimately approved a motion recommending to the
1997 General Assembly that the HJR 210 study be continued during the 1997
interim. It further recommended that the joint subcommittee's 1997 activities
include (i) further examination of the coalition's proposal, (ii) an analysis of the
controlled business relationships issue, and (iii) continued discussion concerning
protection for the general public in real estate settlements. In approving this
motion, the joint subcommittee concluded its 1996 activities.

VIII. 1997 GENERAL ASSEMBLY ACTIONS CONCERNING
REAL ESTATE SETTLEMENTS

Two measures concerning real estate settlements were introduced in the
1997 General Assembly Session. The first, a resolution introduced by Delegate
Barlow (HJR 584) continuing the HJR 210 real estate settlement market study, was
not approved (Appendix M). The second, introduced by Senator Barry as SB 1104
and incorporating the coalition's CRESPA proposal, was approved by the 1997
Session and signed into law by the Governor (Appendix N).

CRESPA, as enacted, embodied the coalition's proposal to the joint
subcommittee while further requiring all settlement agents to register with the
Virginia State Bar and to comply with bar guidelines concerning the unauthorized
practice of law in real estate closings. The bill directs the bar to develop these
guidelines in consultation with the Virginia State Corporation Commission (as
regulator of title insurers and their agents) and the Virginia Real Estate Board,
which regulates realtors.
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IX. SB 1104, THE CONSUMER REAL ESTATE
SETTLEMENT PROTECTION ACT

A. GENERAL PROVISIONS

Senate Bill 1104 (CRESPA) passed by the 1997 Session stipulates that only
persons licensed as attorneys, title insurance companies, title insurance agents and
real estate brokers may conduct real estate settlements. Financial institutions,
together with their affiliates and subsidiaries, are exempt from this restriction
when they are parties to such settlements, e.g., furnishing mortgage loan proceeds.

Settlement agents subject to CRESPA are required to maintain minimum
insurance and bonding coverage as follows: (i) $250,000 in errors and omissions or
malpractice insurance, (ii) $100,000 in fidelity bonds or employee dishonesty
insurance, and (iii) $100,000 in surety bonding. Additionally, they must maintain
separate escrow accounts for the deposit of settlement proceeds, and may not
receive any of the interest from such accounts. These accounts are made subject to
annual audits by independent certified public accountants, except that (i) lawyers'
accounts will audited by the Virginia State Bar and (ii) title insurers will audit the
escrow accounts of title insurance agents. Title insurers' accounts will be audited by
their licensing authority.

B. VIRGINIA STATE BAR REGISTRATION REQUIREMENTS

CRESPA also requires all settlement agents to register with the Virginia
State Bar within 90 days of its effective date, and once every two years thereafter.
It further directs the Virginia State Bar, in consultation with the Virginia Real
Estate Board and the Virginia State Corporation Commission, to adopt regulations
establishing settlement agent guidelines. These guidelines (i) are intended to assist
settlement agents in avoiding and preventing the unauthorized practice of law in
conjunction with real estate settlements and (ii) will be furnished to settlement
agents concurrently with their registration (and any renewal thereof); state and
federal regulators of financial institutions; and members of the general public, upon
request. The bar is also directed to receive and investigate complaints concerning
settlement agent or financial institution noncompliance and may assess penalties of
up to $5,000 for willful violations of the bill's State Bar registration and guideline
provisions described above.

C. CRESPA's REAL ESTATE CONTRACT DISCLOSURES

Real estate contracts encompassing the sale of not more than four residential
units must contain language stating that copies of the Virginia State Bar guidelines
are available upon request from the parties' settlement agents. These contracts
must also disclose that (i) parties have the right to select their own settlement
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agent and (ii) settlement agents may not provide legal advice to parties to real
estate transactions unless such agents are licensed attorneys. With the exception of
the Virginia State Bar's exercise of authority over the unauthorized practice of law,
CRESPA's provisions will be enforced by settlement agents' licensing authorities,
e.g., the Virginia State Corporation Commission in the case of title insurers and
agents.

D. PENALTIES AND ENFORCEMENT

In addition to any penalties they may otherwise issue pursuant to statute or
regulation, these licensing authorities are authorized to assess penalties ofup to
$5,000 for each violation of the act, and to revoke or suspend settlement agents'
licenses issued by such authorities. Settlement agents are allowed 90 days from the
effective date of this act to (i) be appropriately licensed to serve as settlement
agents and (ii) comply with CRESPA's escrow account provisions.

Respectfully submitted,

William K Barlow, Chairman
Joseph B. Benedetti, Vice-Chairman
Gladys B. Keating
William S. Moore
Mitchell Van Yahres
Warren E. Barry
Richard L. Saslaw
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APPENDIX A

GENERAL ASSEI\IIBLY OF VIRGINIA _. 1996 SESSION

HOUSE JOINT RESOLUTION NO. 210

EstablLshing a joint subcommittee to study the real estate practices of attorMys, title insurance
companies. title insurance' agents and others in Virginia..

Agreed to by the House of Delegates.. March 4, 1996
Agreed to by the Senate.. February 29, 1996

WHEREAS, there exist in the Commonwealth various perscns or entities. incfuding attorneys, tide
insurance companies. and tide insurance agents. conducting the secdement of real estate transactions
and the disbursements of funds; and

WHEREAS, there is no single regulatory body which overse~s all of these entities and individuals
in the conduct of their seX'tices in real estate tronsactions~ and
WHE.~S, questions exist regarding a settlement agent's obligations and servi~ to his cHent or

customer including the provision of legal advice; now, therefore, be it
RESOLYED by the House of Delegates. the Senate concurring. That a joint subcommittee be

established to study the real estate practices of attorneys. tide insurance companies. ride insurance
agentS and others in Virginia. The joint subcommittee shaJI be composed of seven members to be
appointed as follows: four members of the House of Delegates co be appointed by the Sp~er of the
House; and three members of the Senate to be appointed by the Senate Committee on Privileges and
Elections.

The joint subcommittee shaH (i) determine what types of entities and individuals in Virginia are
providing settlement services and handling escrow funds established pursuant to those services; (ii)
detennine the existence or nonexistence of state regulation of the entities providing real estate
settlement practices; (iii) determine the pmctices of the various entities handling. escrowing and
distributing funds; and (iv) review those closing and escrow practices co determine whether significant
risk of harm to the public exists or if illegal activities are occurring.

The direct cost of this study shall not exceed S5~250.

The joint subcommittee shaH complete its work in time to submit its findings and
recommendations to the Governor and the 1997 Session of the Genera! Assembly as provided :n the
procedures of the Division of Legislative ,Automated Systems for the processing of legislative
documents.

Implementation of this resolution is subject to subsequent approval and certification by the Joint
Rules Committee: The Committee may withhold expenditures or delay the period for the conduct of
the study.
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..i . ·Vii'giniaR~alEstat~Att()tt1~Y1~jj€ague? .
533 Newtown Road, Suite 101 Virginia Beach, Virginia 23462

(804) 499-9601

January 17, 1996

Buying a home is a consumer's largest and most important transaction. The
process is fraught with technicalities and conflicts among the buyer, seller, real estate
agent, title insurance company and lender. We are the Virginia Real Estate Attorney's
League, a voluntary group of practicing real estate attorneys. We know and understand
the closing process and we believe unregulated non-lawyer real estate closings endanger
Virginia consumers.

We are concerned that, in Virginia, unlicensed title and escrow companies handle
billions of dollars of other people's money without regulation or accountability.
According to the Virginia Association of Realtors®, 1995 saw 65,418 sales for a total of
$7,) 19,506,358 of consumer and lender funds passing through the closing process. The
true amount is much higher as the VAR figure does not include commercial transactions,
for-sale-by-owners or re-finances.

Traditionally, attorneys, licensed and regulated by the Commonwealth, conducted
real estate closings. You may have already received a letter from a Coalition of lenders,
title insurance and real estate interests asking you to support "choice" in the selection of a
settlement service. The Coalition asserts "that non-lawyer settlement services have
handled closings in a competent and efficient manner" and "there is virtually no evidence
that consumers have been harmed by non-attorney settlement agencies.'" This is simply
not true as proved by the enclosed article from Virginia Lawyers Weekly.

What would the Coalition tell this immigrant family defrauded by an unregulated
non-lawyer title and escrow company? The company is out of business and the judgment
is most likely not collectible. Since no lawyer was involved in the closing, there is no
client-recovery fund. Contrary to what the Coalition would have you believe, title
insurance does not cover this loss. Contrary to what the Coalition would have you
believe., no state agency has jurisdiction or licensing authority over title and escrow
companies. This nuance is at the heart ofour concern and one the Coalition would rather
not talk about. Members of the Coalition may be regulated and licensed, but their title and
escrow company affiliates dealing with the public are not.

We believe it is a mistake to allow unlicensed and unreguJated title and escrow
companies access to these vast sums of money. Please read the enclosed article
describing the catastrophe that befell consumers when the state ofMissouri let abuses go
unchecked. It would be a shame to see a similar disaster repeated in Virginia.
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Let's look at another of the Coalition's claims; "lay settlement companies generally
handle closings at a lower price than lawyers." We believe any difference is de minimus
and not due to any special efficiency but rather corner-cutting and questionable
arrangements that harm consumers. The Coalition would rather you didn't know their
affiliates earn interest on customer's funds, don't have to carry malpractice insurance,
meet continuing education requirements or contribute to a client-recovery fund.

In addition, title and escrow companies can't do the whole job because they aren't
supposed to give legal advice~ advice we feel is an integral part ofevery real estate
closing. We are concerned because we see consumers hurt as non-lawyer settlement
companies routinely trample on long-standing Unauthorized Practice ofLaw Rules
approved by the Virginia Supreme Court.

The Coalition would ask you to believe a majority of other states have
"consistently affirmed the right of non-lawyers to perform closing services." This
sweeping generalization fails to account for mandatory attorney participation in contract
drafting and title certifications as well as regulation oftitle and escrow companies in other
states.

Finally, let's debunk the myth that title insurance underwriters and lenders "have
the expertise to handle closings by the very nature of their business." Their business is not
rea) estate closings. The Commonwealth licenses, regulates and establishes reserves for
title insurance companies to insure risks associated with title to real estate and that is aiL
Lenders are licensed, regulated and have reserves to cover risks associated with lending
money. Handling real estate closings introduces new risks and responsibilities without
oversight or regulation and threatens the financial stability of those institutions.

What the Coalition really wants is the opportunity to assure the "choice" is their
own affiliated, but unlicensed and unregulated, title and escrow company. Consumers in
Virginia will pay more for closing services and receive less protection when these interests
circumvent the normal competitive process and steer business to in-house affiliates.

The arguments for non-lawyer closings are wrong. We're asking for your support
of legislation to protect Virginia's consumers by assuring continued professionalism and
accountability in the closing process. Thank you for your time and attention to our plea.

Craig E. Buc Esq. for the
Virginia Real Estate Attorneys League
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WHAT YOU DON'T KNOW CAN HURT YOU!

10 REASONS AN ATTORNEY SHOULD NOT BE EXCLUDED FROM THE
RESIDENTIAL CLOSING TABLE

The standard posture of the v~ous interests aligned to oppose VaReal's position on
the real estate settlement process routinely toss out catchy phrases such as "A closing is just
a bunch of paper shuffling and signing." or "If there's a problem, title insurance will cover
it." Such pithy phrases are convenient myths propagated by all the various parties in the
transaction who often have interest that may be quite different from that of the buyer or .
borr,ower. In fact a residential transaction may be fraught with land mines for the unaware.
VaReal believes at least one person at the table should have a legal fiduciary obligation to
the buyer or borrower. What follows are a few of the reasons.

Aeency Relationships. Beginning October 1, 1995 the common law of agency was
abrogated by statute for real estate brokerage. It bas been replaced several new statutory
relationships which reduce by various degrees the real estate broker or salesperson's liability
to the seller or buyer. Home buyers often confuse the nature of there relationship with a real
estate broker or salesperson not fully understanding that the broker or salesperson is not
working for them but actually owes a fiduciary relationship to the seller.

Statute of Frauds. This legal doctrine holds I that any contract for the sale of real
estate must be in writing to be binding. This means any negotiated contingencies must be
written into the sale contract or they are meaningless. The vast majority of real estate sale
contracts are prepared by real estate brokers or salespeople without any attorney review.
The effect of the statute of frauds can be devastating to a home buyer when they discover
days before closing that the seller is not obligated to make any of the repairs the buyer
bargained for because no provision was made for them in their written agreement.

Junk Fees. This is the industry term for fees often charged by the lender in addition
to the loan origination fee or discount points for items such as document preparation, tax
service fees, flood certification fees, etc. These items are usually disclosed to the borrower
in the fine print of the "Good Faith Estimate of Settlement Costs" provided to the borrower a
few days after loan application. Few borrowers understand that these fees are often
negotiable.

Lender vs. Owner Title Insurance. Institutional lenders uniformly require title
insurance to protect the lender. A policy for the owner is optional, but the title insurance
company is not obligated to provide the same coverage to the owner it provides the lender,
and less coverage is frequently provided if a potential title problem exists.

Insured Closine Protection. This issue is currently under scrutiny from the State
Corporation Commission, but currently attorneys closing a real estate transaction for a lender
must receive coverage for errors in the closing process from a title insurer. Some title
insurance companies have denied coverage for closing problems when the closing was
conducted by an escrow company. (Sam v. Velasquez, Fairfax Circuit Court, 1990)
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Ri~ht of Anticipation. This is a right to pay the mortgage loan off early without a
penalty. Advising a borrower as whether their loan contains this provision by a lay closer or
escrow company employee is the unauthorized practice of law under the current regulations.
(Rules of Supreme Court of Virginia, Part 6, § I, Rule 7)

Due on Sale Clause. This is a clause contained in many deeds of trust that requires
the borrower to payoff the loan in the event the property is sold or transferred. Again
explaining such a clause in a deed of trust constitutes legal advice under existing rules, and it
is prohibited for lay person to give such advice. (Rules of Supreme Court, supra)

Waiver Ri2ht to Presentment, Notice of Dishonor and Homestead Exemption.
Again more clauses contained in most mortgage notes that waive certain of the borrower's
rights regarding collection actions by the lender. Advice on these is legal advice. (Rules of
Supreme Court, supra)

Advice on Matters of Title. A title insurance policy only sets out what the company
will or will not cover. It is not an opinion of title, and advice on title matters can only be
provided by and attorney. (Rules of Supreme Court, supra)

Fiduciary Obli2ations Reeardine Client Funds. Attorney Disciplinary Rules strictly
govern a lawyer's handling of a client's funds. Disciplinary penalties invariably flow from
even minor breaches of these duties, such as failure to maintain proper trust-account records,
failure to deposit funds into a trust account, depositing funds into a trust account with notice
of existing deficit created by another lawyer in the firm, failure to furnish accounting for
settlement proceeds, failure to maintain financial integrity of each client's funds in a trust
account (which usually results in disbarment or suspension), unreasonable delay in satisfying
existing liens or encumbrances, entrusting funds to seller-client and then relying in "good
faith·' upon client's representation that he or she used such funds to satisfy liens and
encumbrances, unreasonable delay in disbursing title insurance premiums, failure to obtain
title insurance or refund premiums received in trust, and premature payment of real estate
commission out of settlement proceeds. Lawyers must maintain all escrowed funds in
accounts in which the bank has contractually agreed to notify the State Bar whenever, under
particular circumstances, the institution dishonors or returns a Check drawn by the lawyer on
such account. Absent consent of the client, a lawyer may not withdraw from proceeds for a
real estate settlement an amount legitimately owed to the lawyer from the client in an
unrelated matter. Lawyers may not retain any interest earned on client funds. All of these
rules govern attorneys in their conduct of real estate transactions. There are no such
regulations controlling the maintenance of other persons funds by escrow and settlement
companies.
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533 Newtown Road
Sulle 101
Virginia Beach, VA 23462
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REAL ESTATE SETTLEMENT SERVICES
AND

THE PRACTICE OF LAW
IN VIRGINIA

ISSUE

The debate over who will be the primary provider of real estate settlement services in
Virginia may be reduced to one word, "fiduciarv". The only true question is, will the
buyer/borrower in the average real estate transaction routinely have a legal representative,
knowledgeable in the relevant issues, and with a fiduciary obligation to the buyer/borrower,
or will such a legal representative be generally excluded from the transaction?

Why is this fiduciary obligation so important in a real estate transaction? Black's .
Law Dictionary defines a fiduciary as "A person having a duty, created by his undertaking,
to act primarily for another's benefit in matters connected with such undertaking." By law
an attorney has a fiduciary relationship with his or her client. A lawyer must always abide
the special confidence reposed in the attorney who in equity and good conscience is bound to
act in good faith and with due regard to the interest of one reposing the confidence. Breach
of an attorney's fiduciary obligation to the client can result in civil or criminal penalties and
lead to disbannent. All other parties involved in the typical residential real estate transaction
(the real estate agent, the lender, the title insurance company, etc.) may have a duty not to
commit fraud upon the buyer/borrower, but only the lawyer stands in the position of an
attorney-client (and therefore fiduciary) relationship with the buyer/borrower.

Because only the attorney, hired to act as .the settlement agent for the buyer/borrower,
has this legal, moral and ethical obligation to act in the best interest of t1"", buyer/borrower,
VaReal fervently believes it is essential for attorney conducted settlements to be the norm in
Virginia real estate transactions.

BACKGROUND

Until fairly recently (the past fifteen years), real estate settlements were conducted
exclusively by attorneys in Virginia. Lawyers drafted the legal documents, examined the
title to the property, orchestrated the events for settlement and closed the transaction.
Attorneys typically delegated many ministerial functions in the settlement process to legal
assistants within their office. These legal assistants typed documents and conducted much of
the routine corrllDunication with the lenders, surveyors, real estate agents, etc. Additionally,
some title insurance companies began to offer title abstracting services during the early
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1980's. These practices were formally sanctioned by the Bar with Unauthorized Practice of
Law Rules in 1981. It is important to understand, however, that these rulings merely
approved standard practices within lawyers' offices and that all these ministerial acts were
performed either under the direct supervision of an attorney, or were reviewed by the
buyer/borrower's attorney. Most importantly, the lawyer's fiduciary obligation to the client
was not impinged by the performance of these acts by lay persons because they were
performed under the auspices of the buyer/borrower's attorney; that attorney remained
responsible and liable for the work petfonned. Furthermore the buyer/borrower remained
entitled to the legal advice which only an attorney is permitted to dispense.

Since the promulgation of the 1981 unauthorized practice rules some parties involved
in the real estate industry have taken the position that the rules pennit attorneys to be
eliminated from the settlement process and allow the entire transaction, from contracting to
closing, to be conducted entirely by lay persons. Title insurance companies in particular
have set up agencies to fill the role of settlement agent. As such, lay persons employed by
these title and escrow settlement companies review and interpret the purchase contract,
examine the title to the property, receive and complete the lender's loan documents and deed
of trust, and close the transaction. All of this is ostensibly done without giving any legal
advice to the buyer/borrower or the seller as this would of course be a violation of the
unauthorized practice of law rules promulgated by the Virginia Supreme Court and is a Class
1 misdemeanor. (Virginia Code Section 54.1-3904, 1950, as amended)

Based on the collective experience of practicing real estate attorneys across Virginia,
VaReal believes it is utterly impossible for a real estate settlement to be conducted without
legal advice being provided. Hence we believe it imperative that such advice be offered only
in the confIDes of the attomey-client relationship where the giver of such advice is a licensed.
practicing attorney who stands in a fiduciary relationship with the buyerlborrower and is
legally and ethically obligated to protect the interest of the buyer/borrower.

When faced with this exact issue in 1987, the Supreme Court of South Carolina
opined that only by restricting settlement services to attorneys could the public truly be
protected. The court noted that case law from several sister states held that lay persons
could conduct closings, but they unifonnly noted that the giving of legal advice as to the
effect of the various instruments required to be executed constituted the practice of law and if
a legal question arose the lay settlement company should stop the proceeding and instruct the
parties to consult an attorney. In response the South Carolina court stated, "We agree this
approach, in theory, would protect the public from receiving improper legal advice.
However, there is in practice no way of assuring that lay persons conducting a closing will
adhere to the restrictions. One handling a closing might easily be tempted to offer a few
words of explanation, however innocent, rather than risk losing" a fee for his or her
employer." (State of South Carolina v. Buyers Service Company, Inc., 292 S.C. 426; 357
S.E.2d 15, 1987)

PARTIES

To understand the role of and need for attorneys in the settlement process it is
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necessary to know the players involved in the typical real estate transaction and their
respective interest. The primary parties to a normal residential transaction are, in addition to
the buyer and seller, the real estate agent, the lender, the title insurer and the settlement
agent.

The real estate agent fills the role of a broker for the deal. In most transactions he or
she is hired by the seller to list and sell the property. Often other brokers will show the
property to prospective buyers and bring an offer from such a buyer to the listing broker.
Although some buyers will enter into a contractual relationship with a broker to act a their
exclusive representative, typically the selling broker is acting as a sub-agent of the listing
broker and is therefore legally bound to represent the seller's interest. The real estate agent
is normally paid by a commission from the sale proceeds of the property. Thus the real
estate agent's legal obligations and incentives are to realize the best price for the seller and
close the transaction as quickly as possible in order to move on to the next transaction where
another commission may be earried.

The lender is typically a fmancial institution. Today most mortgage lenders merely
originate the loan and sell it to another institution who actually services the loan. The bulk
of the original lender's profits are earned in the form of the up front fees charged to the
borrower such as loan origination fees, points, processing or document preparation fees, and
by pooling large numbers of mortgages to sell on the secondary market on favorable teons.
The employee of the lender most borrowers deal with is a loan officer. Like the real estate
agent, this individual usually works on commission and receives nothing unless the
transaction closes. The lender of course has an interest in seeing that the loan is properly
closed and its lien is in a first position on the property, but this interest is primarily to
protect the lender's security interest in the property. An interest which will no longer be of
great concern once the loan is sold (often within days of the closing).

The title insurer's function is to provide insurance for matters of title for the lender,
and if requested, for the buyer. As with all insurance companies, the title insurer's primary
obligation is to its shareholders. It generates profits for those shareholders by obtaining a
steady stream of premiums and suffering a minimum number of claims. Correspondingly,
the company's interest is in drafting a policy which limits its risk to the greatest extent
possible. Financial institution lenders today almost unifonnly require the borrower to
purchase a lender's title insurance policy. Because the lender deals in the mortgage business
on a routine basis, it is familiar with the coverage available and will insist upon adequate
coverage for itself. If the buyer desires title insurance coverage, a separate owner's title
insurance policy must be purchased, and the coverage need not be equivalent to the lender's
policy. If an attorney represents the buyer, the attorney will often bargain with the title
insurer on the buyer's behalf for increased coverage. Without an attorney the buyer is on his
or her own in a highly technical field.

Finally there is the settlement agent. Before lay settlement service companies arose,
only attorneys served in this capacity. It is the settlement agent's responsibility to review
matters of title and close the transaction in accordance with the purchase contract and the
lenders' instructions. If a lay settlement company acts as settlement agent, any employee of
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that company is barred by law from giving legal advice to the buyer/borrower, even if that
employee is an attorney. This is because that employee is working for and representing the
interest of the settlement company not the buyer/borrower. Obviously their primary interest
is in protecting their employer and generating repeat business from real estate agents and
lenders. If an independent attorney acts as settlement agent, there exist and attomey-elient
and thus a fiduciary relationship with the buyer/borrower. Thus the attomey is legally and
ethically obligated to look after the buyer/borrower's interest. By Virginia State Bar ethical
rules, any alteration in that arrangement must be undertaken only with the client's full
understanding and consent. Title and escrow settlement companies by contrast are using the
absence of strict regulation to engage in practices the Virginia State Bar has ruled to be
unethical for attorneys to participate in, such as earning and retaining interest on escrow
accounts containing home buyers' money.

CONCLUSION

Why should attorneys remain as the primary providers of real estate settlement
services in Virginia when lay persons may provide similar services and perhaps at less cost?
VaReal believes it is the same reason doctors are the primary providers of diagnoses and
prescriptions for medical care, to protect the public. Health insurer employees could
undoubtedly prescribe drugs at a lesser cost than physicians, but we as a civilized society
have made a public policy decision that it is'in our collective interest to put such a task in the
hands of a professional trained at the graduate school level and licensed, after extensive !

examination, by the state. The purchase of a home is usually the largest single investment
the average person makes in their life. It is a complicated transaction involving many people
who routinely function in the real estate business, and who have interest that are often
different and sometimes contrary to that of the home buyer. For these reasons VaR.eal feels
it should be required that at least one party to the transaction be a trained, licensed
professional who is legally obligated to protect the buyer/borrower's interest. That person is
the private practicing attorney. The attorney acting as settlement agent is licensed by a state
regulatory agency, must meet continuing education requirements and is bound by a standing
code of ethics. Additionally, attorneys approved to close by institutional lenders must carry
adequate malpractice insurance and there is a state maintained client recovery fund to provide
recovery for the client should an attorney mishandle the transaction. By contrast title and
escrow settlement companies fall under the insurance commission which regulates matters of
insurance, not loan closings, there are no ethical guidelines for such companies, no
continuing education for lay closers, no malpractice insurance and no client recovery fund.
Furthennore it is rather impractical to believe the already bewildered home buyer will be
able to adequately investigate all these issues when the settlement services market is largely
driven by the advice give to buyers by real estate agents. In a state where the courts have
generally held steadfast to the doctrine of "caveat emptor" (buyer beware), VaReal ask, who
is the best coach for the buyer/borrower to have in a real estate transaction---the real estate
agent working for the seller, the lender who will pocket the loan origination fee and sell the
loan, the title insurer who wants to limit coverage, or the licensedattomey who has a
fiduciary obligation to his or her client--the buyer/borrower?
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APPENDIXC

HJR 210 STUDY

Remarks by: Chip Dicks
Mays & Valentine
Representing The Virginia Association of Realtors
Telephone: (804) 697-1485; (703) 519-0185

My Background: Practiced real estate law for 18 years

When I was in the General Assembly and managed
my own small law office, I handled 30-40
residential real estate transactions per
month.

I owned an interest in a title agency.

I owned an interest in a settlement company.

I am married to a real estate broker.

I represent the VAR and dozens of real estate
companies with thousands of Realtors.

So, I have a baseline of knowledge on this
subject.

Take a look at the inside of the law office of a real estate
practitioner:

Most have a real estate legal assistant/paralegal/secretary
who handles 90% of the work.

UPL opinions provide that transactions are to be conducted
under the supervision of an attorney. What constitutes
supervision is not clear and the practice varies. But most
attorneys have their non-lawyer staff prepare the documents,
handle the coordination for closing and take care of all the
client contact. It's not even required that the attorney
actually be present in the room at the settlement table!

There is nothing to prohibit attorneys from routinely running
the monies through their settlement company escrow account -
not their legal escrow account.

Residential real estate is not profitable for attorneys -
unless you have a high volume and you make your real money
off collateral business.

There is a huge profit in the fees earned by lawyers wh~

own their own title agencies. You can actually make
more money here than in handling the actual settlements.
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Residential real estate is a good feeder busine~s -
wills, traffic cases, etc. It is common practice to
discount services on these collateral services. But, VA
REAL might have shot itself in the foot with HB 1229 -
discounts to someone who refers a transaction will make
that lawyer a criminal!

I wonder ho~ many real estate attorneys actually look at the
deeds that go out of their offices at say, $50 a whack. In
the real wOLld, they often are prepared and reviewed by a
competent secretary or paraprofessional.

Ask yourself: Are there conflicts of interest when the real
estate attorney represents a home builder seller and the
buyers in the same transaction? How about when the lender
uses a particular attorney and imposes fees and requirements
not in the b~st interests of the buyers for whom the attorney
is closing the transaction?

The bottom ~~ne is that this Committee needs to carefully
examine the practices of real estate attorneys and determine
what legislation will be necessary to protect the public
interests.

Take a look at what Realtors do to facilitate the transaction:

There is a major difference between a real estate licensee
and a professional Realtor. Realtors are committed to a code
of ethics, training, compliance with all laws and
regulations, and the highest in professional standards.

A common myth is that a Realtor just lists the property,
someone else actually sells it and the Realtor does nothing
but collect a fee at closing. If it could only be that way 
- I would go into real estate myself!

Realtors, in today's competitive world, provide a full range
of professional services from the initial contact with the
client up through the closing. Whether the Realtor is
representing a seller or buyer who are both consumers, the
Realtor explains the process and helps the client work
through the process until the transaction closes. Without
closing, the Realtor earns nothing!

In representing a seller, the Realtor explains the process,
lists a house for sale, markets the property at the Realtor's
expense, and tries aggressively to sell the property to a
qualified buyer.

In representing a buyer, the Realtor pre-qualifies the buyer
to maximize the buyer'S time in the house search process.
The buyer will only be looking at homes the buyer is
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qualified to buy. The Realtor helps the buyer address any
credit challenges and interfaces with a mortgage lender.

The Realtor negotiates the contract on behalf of their client
and from the point of contract, the Realtor coordinates home
inspection, repairs, termite inspection, homeowners
association documents, surveys, title insurance, preparation
of the deed, early occupancy, lender package and the list
goes on and on. The Realtor reviews the settlement package
including the settlement statement with their client and
attends settlement.

Realtors help to resolve business and legal issues all the
way through the process so that the closing, generally with
standard uniform documents, is nothing more than an
administrative process. To hear the lawyers talk about it,
there are problems and legal issues in every transaction. In
our experience, with proper preparation, this is simply not
the case.

Realtors Care About This study

For Realtors, it's an issue of choice -- a restraint of trade
in the marketplace. Some of VAR's members use attorneys· and
some use lay settlement companies.

VAR supports a regulation of settlement companies by some
state agency, as the General Assembly will decide in its
wisdom -- but regulation that is balanced and fair
considering the level of regulation of the details of
practice of real estate law in the Commonwealth.

o We look forward to working with this Committee as you
consider these important issues.

Thank you.
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Attached is J. copy of UPL Opinion #183_ The Standing Committee on the
UmmIhorized Prac:i~ of Law is cnm-ged with tbe resptlosibility of issumg
advisory opinions such. as lJPL Opinion #183 whenever members of the Bu
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final :lIld neither d:e "-lIginia. State Bar nor my other p:uty may rely upon !he
opinion as binding amhority.

Until such. time JS the opinion is finnl. the V1rginia ·State Bar cannot dare: the
position t:lke:1 in the opinion.

Tnc UPL Committe:: and the Virginia State Bar rc:cognizt:: !hat a. joint legislaeve
suocommittee is undertaking to stUdy real estate seniement practices by
artcmevs, tide comuanies and oth~ non-laWYer entities. Nevertheless.. the". .
requ~"t for tIPL Opinion #1SJ h:ts been pc::tding for over a yezr.. and the
Comrnittee 'was oblig~ under the rules or the Supreme Cl.')urt of ~·li~)nia., to

render an advisory opinion to the requesting party.

rf you have any questions or comme.'1ts conc~ng the opinion. you ma)· cont.w:::
me at (804) i75-'J565.
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or plac:d :n ~sc:'Vw. ~~c.'· Bluc/;'s La',: DicrhJJ1ar.; (5th ~.i. 1979) (It :::: 1.
A-14



L'"PL Opinion #133
Page :z

closint. HOWe'le:'1 the ~..11'7'ent pr:lCtic~ implicitly requires the mvolvement of an attomev.
TIle activities of tile Llcn-iawyt::' in ..:onn~ticn with. the dosing i1Ie cesmacd.. The COlllmitte:
has~ over the course Qf time, issued. nume:ous advisory apiniOIlS c:onc:=!!ing ~-peci.fic activities
incident to a. re:Jl ~e dosing 3Ild hus 09ined as to whether e:ac..'l $pec-=..fic activity constinttes
the pr:lCtic~ 0 flaw.

f~r ;iurpcses of !.hi~ <minion. the CotD.Illitte= defines -aon-lawyeil to be any pc::'Son aot
lic~ed and authori~d to or:u::ic: raw in Vir!rinia H01oVeve:". in aoorooriare clrcum'3ranc:=;
uncle::- th~ direc: sut:e--lisian' of a licosed atto~ev haviIl2 i1Il mome~'::ii~t re!:ttionshi-o with... . _.. ...

the buyer and/or sen~r. a legal assistant :nay PC!Ou::l C::Wn ~ic5j inL-:de:tr to a rei esmre
dosing. In addition- tills o~i.'1ioD. assum~ tb.at me aon-tawyet is cond.ucring a dosing for
buye:-s and st:lle...-s who are aot repr~ed. by COUD.:ieL

L lVon-lawyers /vlcrj Nct Cont:P..lC! 1?ea1 £Stare Closings

GPR 6-104(_~) provides chaI "[in] connection with a. reI esw.re cio~ :: non-lawyer shall IlOt

give legnl. advic:: Co anoch~~ or p~~ tor or advis.: motile:' in tile pre';)o.ration of legal
instrume:ltS~ for com~~...sati()n. direc:: or indirea..·· l:~R 6-101 provides th:lt "'ra] o.on-tawyer
sh:lJ.I not unde:"take fer c:)mt:~o11- direct or indirect. to advise another in cmv matter
involvin~ the ~iicariut1 of l~gaL tJrincipies ~o the owuc:Sllp.. use.:disposition or ~~lbranC~
of rea! ~..Ate. . . ."

The-efore.. it follows mat a non-lawyer may !lOt opine or ~Iain to a party to the traIl:iflC:!oo.
the mesnin~ or appli~rion of iegal principies to any aspeo: of tile ciosin~ Tcis 'Nocld :;robibit
a non-Ia-wyc- from ~"q'iaining,~ or giving an opUrion on tile me:ming of regal ce:ms
or or-nc:'Ole:s re!~Van[ m for ~~n!e.. the sales contIilCt. se:.tle:nc:nt st:ltCI1c::lL loan documenc.s..
~... , ~ .

lI:StruIDQrs conveymg citi~ title bincie:". seile:-~ s me---banics lien... defauLt under any dc(:ume:lt~

ririe ~~c~;tion.s faunei on tht: tide binde:-. or the leg!l1 temlS or im:por! of my other dCCJIIl~n.t

presented at the se!!le:ne!!t. This is not to say that a o.on-lawve:- may noC ~fom:. aI:.v~
~ "'.. ~

! The c:')mmit:e~ is we£! aware of the e:tte"""....si....-e dt:bate in L979 iUld t980 over W'b.e~llc=' rh~

c:Jnciuc: of rd ~are cioSUlgS is the prnc=ic~ of iaw~ :md wheme:- !lon-lawyers should. be
i.luiliorize::i co do~ a :e:Ji ~te ~:sac:ion- Our X"Iie"N of ille record of me Virginia Sm!e Bar
Coun~J procedings ar.d the roie c~nges ultimate!y approved oy the Vll"g!nia Supre:ne COtl1.-':
r~veaIs dlat this hoti.:" contested. iss~e \V~ never decidcl Taosc who <lclVOClI:C or pe:form non
lawye:- Sem01e::lt se:"'lic~ daim :har this :ss-ue was decided. as a. result of tile 1980 croc~dim!s. '-

and char lay se!:tie:ne=.r ~erv~c::s have been aurho~-ed by the:: Vtrgini~ Sc.re 8ar to ~onn

c~osin~s since rhe:l. We find IlO support: for rh.is condusion. There is :10 UPR. upe or UPL
O!,inion which~ chat a. ~.J ~t:.!e dosing cnClY be c~nducted by a. noo-!a.wye:- or thaI all
of the ac~vit:it..'S nc:==ssarv to c::ose a re=l ~~(e tr.1nS3criOQ m:lV OC~.Jr without the S'"u~~sion. ..
cf a tawve:' ~rese:U':::'ll the buvc: and/or seHer... . - .

;See UPC 6-7 Jt pp. 3-9. infra.
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associated with these docemle."1ts.. only that a non-lawyer may aot l!~tain or express an opinion
o.s co the mc:m.ing of legal re:ms in such docmnents. the legal effect of suO doC-.lmClts. Ot" the
legal principles appiiobie to e:I.C~

TllC Supre:ne Court of Virginia has d:=iined the prdctic~ af law to inc!ude the unde~gl' fer
compc:nsatio~ cii.~t or indirect, of advising another.. in any Inane:" invoLving the appliCLricn
cf legal pr..."1c!-olcs. Va.. S. Cl R... Pt. 6: §HB)(l). This defir.ition is broad and e:acnl'is oeyond.
litigation to activities in othe: fieids which. Qrail specialized legal knowledge and ability. For
this ~-So~ a non-lawyer may no~ with or without compe:lSCltion.,. prepdre tor another legn!
imtr~~"'1ts uf any cbarac..e:- affecting the tide to or use of real ~[e .. utties$ che Clon· [awyr::
is (1) :m owne:- of :he subje:t re:ll estate; (2) a. rc:;rJlar c::nplo:"ee wao prt:pares suc:t tegai
ir~U'Uments for use by his or her e:n-ployE::', otb.cr than in aid of the e:npLoye's uruuthorized
practic:: of law; (3) a ~l :::s-uue agent preparing a contract of sal~ lelSe., achange or option
.~<:ing out of me negotiation or a traDSlction .incident ro the regular cnurse of c:)nduc=ing his
or her licensed b~ll1ess; and (4) a te:ldWg ~mrioa prepar~ Cl deed of tr..lSt or mortgage Otl

r~:ll ~te sec~r.Jlg ~he payment of lts loan.. tJPR 6-103. The drafting, seh:ctioo.. p~nruticn
or completion of dee~cie~ of mJS~ mortgn.ges~ d.eeds of rei~e and otbe:- simjjar

in..~e:ltS aife~ting title to real esrate .:-t:q~ the possession and use of legal bowied.ge JI:.d
sk:il. The prohibition ~jn'>-r a ilon-~awye:- prep3ring sucl1. doC~CltS :lppties e"/e:J, ~nere a
:orm of de:d or ac::d of :rust prepared by a lawyer may be followed or fiiled in. In :liliiition.,
:t ~oes Clot macter whe!hr::r tile l~~enr is de:n.ed simple or compie:;,. [ ..gal knowle"ige and
sk:ll are required.. in :my evot. in the selection and compietion of the pro~er fonn to fit d:e
partie-afar real ~tare transaction. U""?C 6-4.

Foilowing these Rules of the Supreme: Court ofVirginia., this Committee has previously opined
U1m it is the tlp:111morized 9racric= of law for a cine compeny or real~ settle:nent servic~

to ?r~?are deeds of barg3.ln md ~le. de~~ of trust. promissory l10tes and de::d.s of re!dSe,
~-p L Cps. 1~ I. 91. 86 J.Ild 30. Tnis tS tI"u.C eve:!. if ~e eicc:mte.~ eIre sen[ to In ilttOmey of
~~tilc the buver or sene:- fur revie~N. C"PL Ous. &6. i6. Nor em che tide Ot' ~e!tlt::rlc:=!. .
c~moany e:n:olov tile services of JIl attorney to odorm me $ernc~s which the Ia~, ~e:1C'1 :s

"'" •• • • 4 _ ~

(11.1( aU!ho~...ze::i to L:;~form_ The lawve:- may not aid a o.cn-tawve:- in the unauthorized oractice
• 4. J •

of law. DR 3-tO (.L\). Tn~ it is impr09e:' for nIl a([om~ ~mployed by a lay cor:',",oranon La

assist the c::JI?oracicn in the unauthorized prac:ic:: of law. UPl Ope 57. See also Ri<:~'Ilond

As:s:'n of Credit ~[en v. Bar Ass'a of Citv of Richrnonci, 16i Va. 327
7

!89 S.E. 153 (1937)(lay
corpor~on :nay not or~Jy emploY' an anorney m provide le~ se.."'"Vic~ to C:.ISrome~ or
ciie:lCS of tb.e corporaricn). Furthc:::-. L7C 6-1 provides r.hat ..taj lawy<= c::n~io'Yed by a ta.y
a~::lI:Y to rende:- services for otht:~ ~ re:irri~re.j ra Lhe doing of ac:.s in tile course of his
::::=ployme:1! thnr il nOn-L61'wye'r c:m !awiuHy do." He:lc~ a Virgin;a aIIcroc;:y ~ioy·~ by a
"itie agccy rr.ay aot ge:fOr:n my of the ~k:s. inc~r to J. :e::ll~ ciosingy chat a acn
la~e:" mav not: ociornL. - ~

Aside from ~e ~reparJ.ricn o{ legal ll1~U'.lme:lt5. me COtIm'itte: br:~ic::"~ that. by ~r:l.:=S5iry. me
~!;!lemeru: a£ent is CoOt me:-eiv a $c:"ive:lt::- [er the: oarti~ La a re:l1. esul!e dosin.2 He or she- .. .. --
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musr also pass u-pon the legal sufficiency of the prepared documents.. whether compl:x.. simple
cr pre~pr.in!d. to ac::cmplish the c~nt.-=.c:ual ~menr of the parties. State v - Buver: 5 ~)~rvice

Co.~ 192 S.C. 426, 419. 357 S.E.2d 13~ 17-(987). \Vlledle:- stated or noe, the peson
coautlctin!l the dosin2 voucbes tor me le!!a1 su.!!lciencv of me documents e..~ecurcl bv me- - ~. .
parties.

The Committ~ is i!Lfor::neri that. particularly in the Narthem Virgin:i:l area.. ave:- me pasr 15
ye:n-s title and e.sc:,ow companies and other laypersons have conducted real c:::irale closmgs. The .
Commirre:: has ne"'~ concioned. sc.lc:J. activity and. orier to Your inouirv. has act tmd m

• .. 41 ." •

cc:::asion to rende: J.l1 advisor",! opicicn as to wheth~ a dosing cond1.1C!ed by a (J()n-lawyer is
che unauthor..zed pr:J.c:ic:: of law. In adciitio~ me Comminee t s review of pe:tine:1t statutory
ducb.ority does nat: find. tiJaI authority ciispo~irive of the question raC3ed in :'0ur inquiry. Those
who favor title c:::m~ani~ and other non-J.awyes conducting ciosings point out ti:1at the rypic:U
~idential ciosing b.i1S be:ome so ~d:Irdi~ that the spc=ific leg!li instrumors sele::~ed md
nlled out ~ fi.."(ed, oy custom. Nocwithsunding the smn.d.ardi.z:ltion of proc~ures nnd fo~
in J. ttansaction of S'"u.c.~ imporcnce :lS the ~cquisition of a home. the Commirree is conc-~ed

tNirb. siruations where an artorney-die:1I relationship in conn~..ion \vlth the: legal rights of me:
parties is compie!e!y lxblg. Tne non-tawye: settlement ag~c, indept:Ildently or as an
~:npioy~ of the tid~ comoanv. does not conduct me ciosin!! nor ~~'1~ me I"~cuired... - . -. .
c.CC..lIIle:l(S with an ~:e. tow-card protec:in~ tile inde;od.e:1t legal aghts of tile buyer and/or
seUe:,. Only an mome'! c:m peribrm rha( function wirh me ciegt'~ or" undiv;ded k1yaity ~d
:lC=:ouncabilicy required or a membe:" of the bar.

T:1e Ccmm.iu~ is aware that ache:- SlateS nave gr:1l1ted a.uthority' to rd esr.:lte brokers. title
agentS ~d other laypC'Sons to conrlUl:t real ~w.re closings.· Neve:meie-:..s. many legal

~ The Committe:: smciied \Vim. c~osity the most ~...Qt reported da.-ision cn t±le :,jubj~.;r,

Tn ~e Coinicn ~o. 26 of (he Commirr~ 00 the t:naUIhcriZ'ed. ?mc~c~ of L.1'V. t39 N.1. 323~

6340 A.1d 1344 (1995). T:,e Ne"N Ie..""S~y S~reme Court noted ttmt:

- .. dtis :ransac:ion in t!S e~r;re!'Y~ the sale of re:Jl e:rate., ~~~...-:aily with a heme
on iL is one ma( wnnot be hand.led c;:::mpe!e:!tiy e..~ce?t by tilose tr:lin~ ~ :;!1e
law. The :nO$: imporr~t parr..s of it. without which it could not be
ac::ompiisheci.. are quinresse:ltiaily the prac:ic~ of law. Tue c;:)ntrnc: or sale. U.~e

obii~ons of tile con~CL the arcie:in~ of a. titie search.. the analvsis of the
~ - .

s~i, the si~ificanc: of m~ title search... the qU.:tlity of title. the risks that
surround beth the contr:lc:: and the tine. the e:a:e:lt of chose ~~. the probabilitv

• J

of ciamage~ the obligation to ciose or not to dose~ the c:io:ring iLSe!E the
se!:rie=e!l!.. the doc~e:lts the:-e e.~c::an~ed., e:lcn and e.vey one of mes~ co be
~roce:-iy und~rstcod mu.s;: be :::rnlained bv an Jr'LOrnev.. .. ...-

l.3Q ::.t.1. ~( :;:;9. 65~ .~2d at 1~51. Given the C\J~'s armivsis :leave. th~ Cl'i"IlIniu:= is
?~:"'ple:"{ed :It the CcUr!~ $ cnndus:nn ~h:lt re=J ~..=4e crokers nuy do~ resicie:1tl:l1 t4.lm;:c::ions
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authorities agree that much a f the activity Wlde.,''takl:n by such laype~ons. in conducing re:1l
~st:lte ciosings~ involves the pt'i3.0c~ of law whicb. c;m ocly be perfonned by a li~d.

attorney. In re Firs\: csC':"Ow. [nc.. 840 S.W.1d 839 (Mo. L992j(esc:-01,v ccmpmries o::ay oot
draft legal docurn~:l~ seiec: form. of doc~ors to be used, l'f give adv1t.-:; or opiIIions as to

.:he tegnl righrs of their cUS"'\.Ome:s~ legal errec: of in,sruume:lts., or validity of tines to ~i

estate); Bowes v. Transameric:: TItle Ins. Co.., 100 Wash.ld 581., 585. 6i5 P.ld 193., 197
(l9~J)(se!ection ilnd completi.on of form l~gal documents. Of drafting of suc..i. dOC"..lme~

including dc~.. mc~rrages, de~ of trusL promissory notes and agre--m.e:J.(s Illocii£:.ring the..e:e
dUc."UmetltS constinrces pracic:: of law); C'lrree County Ab~ct <£ Tide Co. v. Sane or
.~Jabama. 445 So.2d 352 (Ala.. 1983Xfilling om or completion of blanks of ded is pr:lctic:: of
law despite claim thaI task: is cie:-i~ in nature and title c:ompcmy employee givmg opinion
r:garciing th~ erre:t or manner of purchasers raking titie is unauthorized practice of law); and
State v. Buver: s Se:-vice COu Inc., supra (tide company's handling of re:U :sere closings and
mort~e lean clo3U1gs constit1J.teri unauthoriz~ ~ctice of law; morn~! must be P~Clt

during dosing); Gennna Bar Ass'n. v. Lawve:-s Tide Ins. Coro., 122 C-~ 657, 151 S.E-ld 557
(l966)(titie company enjoined from adve:-tisi!lg !egni sa...-vices and giving :!civice in the h;mcm"~

. l' .. __ I . S pT~ "'7 N'-' 6--· l~- S - -d ......-anu C osmg or r~ e....<'tate tr"fJDS:lc::ons); ~ v. .t:uQe!', ~ ~ .\.". .J"'~ ._1 .!:.':' .J~ I

(1962)(mere completion of de:ds of~~ by tilling in bian.~ is UDaurhor~ei pca:c: of lJ.W

by em:pioyc-.: of nC:'N COIlS"cr'Uc:ion build~): Pion~:" Titie v. Stlte ofNr::~c'..:L j.:J,. N~/. 186. 326
?.2d 408 (1958)(procibiting tide companies from ~g any·docJII1enI that invoives a
judgme:n: of legal su-rr;ci=cy).

Tnis Commi~ must ~piy and inte=;:ret the law as ![ ~~ists La Vtrginia. The CanlInilI~

adopts jj,e re3Scnjn~ :::lbrac~ msome of the authorities cited above that the re:ll es:m: ~os~g
:mould be viewed in ~!S e..,riiery. A closing in me con(e.~t in which the question is PIt3::lL--d
is the culmination of a reai estate \:ontI"JC: mvolving the transfer of re:t.L pro~erry and rypic:ill.y
the esrabii:iliing of Ue:lS mfavor of oth~ against the prope:'tY. \N1ri1e a dosing is ~ sum of
alany different md varied ac:iviries~ $om~ of which (lOn-i3.WYe..~ are aurhorized ro pe::brm.. me
dosing tak:s piac: wilen apprcpriate parries mee! toge+..he to ~~~te the ~uire:i Legal
docJmentS. The t::\.viar~on... ..:..~ec~tion and delive:v of the nec:::ssarv dOC'.mlClCS inhe:-e::1uy. ""
invoLves {~gal advic~ ~d tb.e:'~fcre must be dcne by an attorney. Some individual compone::tts
lending uu to the cicsin~ couid be tlCtlrocriate!v h.cmdled bv lavue:'SOns unc.er~

- " - .. ...... .J _ ..

c:.rCUOlSt3Ilces.. but tile dosing itself must be done by an attorney. The Committe:: is aLso
rnindfui of the in.h~tly c~e:'c~ve naru~· of a re31 ~~e s~!tie:ne:lt. Ptior ~o c:osing

7
with tile

expectation thaI ail ~ morder. bom ±~ ~uYe:' ana seUe:- have ::ypicaily made COJJlmlcmots

,,with ather parries aIld ~ve ruveste:i :iigni..ric:l!lt tin1c and money in re!iance on dle cio~ or
the ~....nsaction. Tae tine c~mo~v' 5 inte..~st Ls to conclude the ttmlSactioa. If a orobie::.l arisaC\
d.uring closing, and th~-e ~ o.~ aitomey-die:lt relatiop.ship. the parties Jre witiJ.~ut :he be=e:5.r
ot" independent counsel and may lack the ieve!";lge or will to hait a tr::lI1...~:ioa chat i$ not in
their best intc:-est.

\vithout ~ 3I!omey to r'e?resenr th~ buy~:" JJ1d se!lc::r.
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In additiOtl. the sig:niiicmce of the dosing to the parries ~Ot be overiooked. F~)r :noS":
individuals.. the ?urt:h:1se of a home represe:l'tS the most important financial mVe$rmen( cr
transaction of their liv~. Extreme~ a~ to. be tnken that legul issues or qucsrioc.s ::.hat the
parties may have are COffi-pete::tly JIlS"'.Me.~ or Jddressed by a prott:ssiooal. having cb.e ~::.;~-ite

legal knowiedge and skill. Such. questions may incLude. for e.~ple:

EX::lcrly what re:ll and personaL prope:'tY conveys wlth me tran.sae:ion?
How should title be: t:1.~.:n and why'?
Do any e:lSe:Ilof.$ or cove...~rs restria the use of the prope::tY and in what r.i0YUer?
What loc=.! limd use regt.ll3Ilcns a:ffea the ?tCperty'?
What happe:-~ if a builder fails to deliver aslwnC:!l promised?
'WbaI are i:.hc dghts md ~"po~1.oiliti~ 0 f tht: parties W1der tile contract? Oed () f
T rust'? Deed of Trust Note?

Other isSues or proble.~s may :nc!t:de walk-througil di.spUIes.. di.~tTr'e:Il~t ove:- an obiigarioc.
in the contr.lC:. prooi~ with the legal description as reve:1id by a S'u...-Il;~:. def~..s in :he title
:lOt i~'Ured ave: by the otie msuIU.."!ce. Pote:lrial dispure5 or contlic:s may md do m~e m:ce:
c~!'C:.IIIlSCIlc:s tr..:u :reque.-,dy involve duress. Either th~ buye:- or seHe~. or both. m.ay be unc~:

;Jressure to dose. having :ilie&iy e:qloOed suosnmtial time and re:so~~ whcm co cio so ~y
Clot be in the:r b~~

'The Supre:ne Cm,rrt of South C.:lI"Oiin:i.. in Stare v. Buve:s S~/ic:: Co.. [nc.• supra. {,.l!.ed that
:-e~ es'"''-'lte and mort~~ loan ciosings should be conducred oniy und.e:' the s-~er'visicn of m
anomey for the: ~on that the parries to me tr:msac:!on may rtli!e a ~~':lt question.. and ctle:-:
is no way of assur..!lg thac !lOn-hlwyers would not attempt to offer an ~--q:lmlaIion. Baseci en
t.~..is SOUIld rc=soning, <mu ourS~e COUIt~ s detinjtion of the prac:ic: of law which i=.ciucies
.•J.dvl~ anothe: in any marre: involving the application of leg-~ princpies to 1z.c:s or
?Ll.I'poses Qr de~&!'es.." it :oilows that a :lon-tawye:- may not advise a ?flY (bt the c:)m:iitic~

of il closing have or have not: bc::n :net. Tn.e:-efo~ if a !1on-iawye:- is ro conauc:: :;. C::csir.g
without em mOr:ler ~t. tile: l:lon-!awye:- dosing agt.~( would have La advise tile selic:"
:mdlor buyer ilia( they wonid have to de!ermine for tilems~ives v,ile"~~ ±~ doc~e:1ts and.
conditions are ~ oliie:- to go for;vard with the closing, e:vt.-:l wnc:L me :1on-!a'Qr~C::;: c!osing age=.r
n.as obviousl" t.:~.)nc~ucle.j tha[ ail c;)nciitions orecede:lt ro dosin!! have Oe:l me~ If ti:tis is :.,,~. .-
~e, tbe:1 !he iay ~rJe:ne:lt compm:I.y i.s providing no ~ce to the p~..rties.. OIDe:' th~n

:1larshailing dle re~uirci dcc:I.I!l~tS co dose.. In ac:i:vity which the par"-:e:s a:ll~;'t ~erfor::l

themse!ves.

The CcIIlIUinee aisa oe~t·/~ chat tC is ~tic and naive to assume thm:. in ail insllUlc~ the
lay $e~Jeme':1t ager ::m prese:l! imPOrtant legal dOC".mle~(S to buye:' and selic::- at a rd :state
c':'osing without Legal quesrions be:ng asked and v.rithOll! me giving or legal arivtce. E"len if this
we:e :l realistic .1SS..:l!!l;;rlcn m make. the: Comrnim~~ believes ~ the pr.::;=a.t.-atlon and
;:rese:J.t:mon of J. ~ac:cg~ of doc:.;rnents i1~=ssar:J to c!o~e a ~-:lI1$:C:ion ~ an :rn!,lid
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re:;ro...se:ltanon that the docume:ns fulfill t.i,.e re~uire~e.:l!S of tile con~c: md the Ia'\v. :mci th:u:
th~ non-lawyer closing the [!""1-!1sactiun h.as reyic:wed the:n and found them legally ;jui!icen!.

NotvYim.st~1llciing the s--....'1!lcbrciinrion of ~idc:1tia1 real esum: c!o~in~ we nilve ::::mdlldd iliilt

d:e conduct of se~Ie:nent: ac:lvitie.s mevitab!y involves teg:il jucigmctS which consulute the
~racnce of law. As long ~ a lawyer is Involved in m~ represe:ll:~rion of J. party to the
uar..sacnon. howeve~ a nca-£awye: mi~ht c~nciuc! c:-~ ac:iviri~.

We bdiev~ for C'~pic" ~e conu=.c: or" sale must be reviewed me. inte~reted to de!e!':i!l.ine
wne!:he~ all tile conditions expressed Lh~rein have txc:l rIle!. Wuere Q. survey has bee:! c,rciered..
J. cie!e::nir..arion must be made of whe~~e tile legal d.es~?tion and ::he piat are com~atioie: and
:ht: piat must be :~v!cwed md inte=?re~ed to cie::cr:nint: ·Nb.c:me: e:1c.Jmor41c::s not iiilowd by
:he te::n.s C)[ th~ COllum::, or by COVe:lanrs or resuidc~ are disdose:i by th~ pial. A Litle
ccinicn or title ~ce oolicv illUS'L oe reviewd and in!~re~d in order- to infcrm the

.. • tJ •

~ur::.iase': {} f irs rne:lIl.ing and potential cis~ ilS well J::i the ~Eec! of cove:l3D.tS. ,;oo.ditions.,
:-es::1c:ions~ ~:1c:.YZlbranc~ and ether ;:nacrer$ ::se~ fo\..n. in Lh~ opinion or poiiey. A pe:-son
:~Fonsibie for!l c:osing must be :obie ro mte=?re~ md ev31uare the temlS of a. loan comm.inne!lI
2..1"'!ci ac::ompanyUlg accumecs 'Co dc~c:,.mi.r.e wb.e:b.er t±:.ey coarorm to the :ontmet and wh~..hc::

::e:," compiy wlrb applic:tiJie :ede::li mci SClte laws or regutuictlS: Inquiriei ::i.aould bt: madt:
reg~ci.i!lg wnetile:- special !cgal rc~uire:ne::1ts 3.!'piy ;md whell~ die)' ttlve b~-:I fuLfilled.. t.~.,

~~~cutioa of c~~n dcc:nne~rs by a. spouse or an ~~~:lIOr. ,..\.1so. inquiries coac~~lug me
~gritS of me~hanics cmd c:m(eriaim~n ro liens mus: be :muie mci d~:sicns shcuid be made 3S

:0 Lh~ advi::abiliry of waivc:.rs by suc~ pCre:lrci ciau::.:m:tS.

:.n :my c:lsc. the: typid reai esure C!OSIDg3 in our jucig!not. c=mIlor proc:ed from Sta'! to finish
without tegai judg:!Ile:lts ane conciusions b~i.ng Iru!fie. Taus.. wtlile it is true that c::rtain
ac::viries incident to a rea.i eS-UIe c!asing an. in isaiatiotL. be pe:-:cnnd by a aon-law.le:'. the
ciosing u.s a whoie:: is J.. te;p.i Sc...-J1C:: which ::1tlSi be done by or unae:- ti1e sUl'~sion of an
mornev wirb. whom th~ Dames have JIl iJ.1i:coev-:!i.c( :elarionsmn. ~ m~ dlar an" . ~ .
arl.Crney must atte::.ci. the c~osin~ at whicb. i.b.e parties ~~e=llte the documentS requird :0 dose
me ~'i5action or b~ re3dt1y available ~ ~ond to my inquiries or ~Jes th:1I may ;n-..se.

Tasks Which a !Van-lm-vyer ,I.,(ay P~rfOf7Tl {ncident To a Ri!d utale Closing

L"'?R 6-10Ll.(A) provides mat a non-fa\1t"'Ye- rcay: (l) tvf3.ke aCSi:r:lC:S of title (Le.• copy saLie::!
portions of what the public ~=::lrd shows as disnng'.llshd from ~~resiillg an opirion on dle
:e~cl l:Onsequ.e:1C~ of what tile records show): (~) Ac: as an age~( or brok~:- tIt ~nnt:::.:tien

wi~'l the iss-.:r:lD.ce of tide inSllr-nc~ commitm~!S. bi:cc:!.e..rs md fJciicies: and (3) PmVtC~ sue=.
ache: semc~ of a ciericai~ ~ amy assis! tile parties in the se:t!e:uent of a c:JnI!'lC:'
:::mmitme~( or othe: ~rne:lr with resp~ m tile Slle or e=.c:.:mbranc: 0 f propc:-ry.

Th~. for c::c~pie. a o.oO,-L,J:wye: rnay cot7":-piie ~d re;ou: t~c:'..1ai intor:::::.rion as di:5ci()$c:i by
:..1:: pubiic t'~ords (L~.• m~k~ an ansrr:lC! or· titi~:: bu! he mny :lac ~xpress .:m OptnIon or tSSL,:e
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3. c=tlDcate as (0 tht: legal coosequences of what his invesrig!lricn of the public records may
sno'\.v. Incident to his investigation of the tactS. an abstra~er may give TO his regular e:nployer
or. upon requ~~ co a iawyer his opinion as to the s"'..atUS of legal tide ~ di:scloserl by his
investigation. Fioweve't neim~ the aOsmlctc= nor his ~ioyer may give a c~C:l[e or title
or opinion to J. third pany. or otherwise boid themselves out as 90ssessing le~ ~,.~wiedge or
~k.iil unless thcu: indi",idual is il lawyer or ~ty regiStered and aurhorizt:d to pt'aCtice law. upe
0-3.

A title insuranc:: cvmpcmy may ~SU~ its tide Ll1S1ln1I1ce commi1lIle!l't. binder or poli~!: bm dlese
documents, or the provisions the:-eot: C3Imot be held out as a legal opinion based on the
e~:u:ninarion or title. UPR 7-l Q1(B)~(C). Nor may a title insur:mce comp~y througb. its agents
or ~pioye::s give !egaL advice or :;:xpress an opinion EO any person atht::r £han. uyon reqw::s~

~o a. lawyc::-. as to tile srams or tIL'lI"kembility of tirie co re:a1 property in VU"~n;3 or ~ to the
legal effec: of doc..:m.e:1ts compm-mg tile chain of ritie. (1PR 7- tOl(A).

A cd eswte age:lC may ~?are a contr.la tor the saic of r~ ~~tc: lnc:aot to a cransacnon
in wtllc~ he Or sue :J.~oriated mme urdiIIMV course of conciucrin!! his or her lic::!5ed business.- . -
r..rPR 6-l03U\.)(3); tJPC 6-6: UPL Ops. 6:;~ 96. H.owever. the agent may nOt do so if he or she
wras not involved La me c.~oriati.on of the tru.n.saction.. as dlis ~onstiDJ.teS the un3u rborized
orac:ic:= of law. ,(JPL 00. 75. .-. .

(JPC 6-7 S""...ates th:tt non-lawyers :nay ;lc...1'Orm ~e following taSks in connection with a rd
estate closing:

A. Orde:- a survey) but not give an opinion as to me adequacy of s-udl survey
or with. respec~ ~o rIl3tte..""S reflected cherem..

B- ObClin copies of leases... e:lSC:le:1tS.. restriction:s. building c:::ries~ zoning
orciinanc:s and me like., but nor give m opinion as to me l~ga1 effec~ the..""'e!) f
or any pany's legal obug-r...tion to compiy Ule:-ee.virh-

c. Ord~ te:':i:Ilire or ache:- lnspe:::ioos.. bur ~or ~vc an opinion as 'CO wherlle:- ~;
r~ults ~he.re:Jf com.ply with me~ af me conU'...c:.

D. A.s~""taia the S-~ of utility S1:'Vic~ and. assi~:it in cherr cCDsfe=-.. bur JOt

give te-=:":li arivice as to a party rS leg-ul obiigation with ~e~: rh~..o.

E. Arrange for the ~u:mc:; cJf C:!S'Wlity Lasurance c::lve:-:J.ge.. as requested by a.
party mrnte:-e.sL.

F. Piovide lio payoff ngu.re5 as ass~eri by me lie:,.h.old~:'_ bm not give ad.vic~

J.$ Co 3. ?C!ITY's obligation co ;a~ che ~ounr c!aime-J.
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G. M3ke mathemaric:l1 computations involving rhe proration of taxes. insurnnc~
rents.. inte.rest JIld the like in ac:orcianc:: with the terms of the contract or tOel!
c~om.

H. Obrain lien waivers from mechmlic or mate:ialme.."1. in il form :lCceptabie to
we parry in inte:e~ but aut: prepare such waiver or give Jdvice as 'Co the legal
sufficie:lCY th.~t:

L Prepare sen!.ement 5r3Ieme=.ts.

J. Rec:ive;md di:iburse se!Iie:ne!lr ftmd.s;. and serve as esC':'ow agot. to the
er..ett lic:nsed to do so.

K. Prepare rec:ipcs and ~.-ufic:u.es of re!~e.. but not de=i.s. de::ds of rru.st.

ded of trust notes. or de=d.s of re!e:lSe.

In UP!:. Ope 1.:17. the Commitree distinguished those ac-jvities which roa.y properly be done by
an indepe."1Qe=lt real es"'wte par:l!eg:t.1 company and those which mUSt be periormed by the
eiasing attorney. The cio~-ing attorney reviews the r=ll e:'ita!~ ccnttaC! to de::errn.ine its
:-equiremots 3.D.d what t!Sks c:;m be del~ed to non-I:lWYers. - Tae sett1e::ne::t company
reqt.1.eSL.<i title sem-c~ ord~ survey. notiIics lc=lder. ~..:=ives lcdc=J:5 package and comple!es
:lon-legal dac..lme:'1ts~ i.~~ ta"'t info~o~ narne affidavir. Yi-9 torms~ commitm~nl le~e:-.

hLJD... l sr;neme:lt and tCrwm'ds any legal instrume:J.ts prepared by the lende:- to the ciosing
attorney for revi.ew prier co dosing.. Thus.. the do~-ing momey may dcIt:;nte to la~~ons

those wks which. do net require le~ skiU or kncwldge. but tile c!o~J1g ancmey :::lust
active!v oversee all~ of the clos:in!!.- - -

It is ah:o pc::m.i.ssloie for J. rlon-rawyer to prepare c~~fic:lIes of satisfaction to be e.:te'.;~ted by
a mOt-;.gage company. UP!.. Op. 30. U""PC 6-7(I().

This Committee ~ ilia opined th~ m esc:o\V and title company or ~-U estate sertiemenr
se~lic: may charge a re~~e t~ or dosing fe~ tor irs scr-/ic::s. tJPL Ops. 14L, 9~7 30. The
fc~~ ho"v~·e:,., m:!.y not be charge:i fer tile pre?aration of legal. insttumr:ncs or the provision of
l~ai se:""Jit:~_ fa.. L:gai Eiliics Op. 1329. The title age::cJ may nor ~k mQme:~ leg:ll !e::s
under the guise of a "se~J~t:n( fe" ~)r "duc:nnenr pr~?ar:r.tion [e::.'· LEO 132.9.

111 Conc:!usian

The ~ ~SUte closing, as acidressed b.e...~-Il~ wne.1. viewed in its Cltlre!yJ is an c.nd~~
wtrich requires the aDolication of leila! ~kjiL knowiedge.. and arincioies 00 J. carric~Lar situation... " - - "". ..
The c::::enninarion that ill me require.::le:ltS to dose J. :e:Jl estate ~tion have or have aot
ce~n m.c~ is 0. legcl ju~e::lt or condusion which ~ ncn-hl.""'Yer is not mthor.aed. to :na.'Ce.
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Handling ilIld conducing a real estate dosing is me practice of taw even though some of LIS
~omponc:::lt ra:sks may be pd'onnd by ilon-tawye:s.

This opinion ~ suoje:::: ro review by Bar COUIlCll. after me requisite press reie".lSe and p~od

for public Comme:ll.. CUWlcil has the authority to :l9Provc., modiiY or disapprove ±is opinion.
Va. s. Ct. R.., ?t. 6: §IV': ~lO(c·;(iv). Should Council approve the opinio~ it will thc:~ be
~"Iie~Ned by th~ Virginia Supre:ne Court pursuant to Pt. 6: §IV: 'IO(f)(iii).

c...•.... Yvonne De3ruya 'Wteigh~ ~q.

S.. J:' ;) ~•• Lr -aaron __.. 4~~ c.sq.
Commitre= Members
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WiLL' ...... K. S&IIIILOW
",0, DOlt lao

s..,T.'IILIi. IIlt1l10.NI ... :I".. ,a
SU:TY-FOURTH :l1''rIf'C:T

APPENDIX E
c;::gM~aNWEALTH OF VI 1<110.""1'&

H OU$E OF' CELEG,.TES

AiCHMQ.-IO

July 35, J.9Sf6

Vir~inia State Bar
Attn: Robert B. A1ti%e~, President
FAX HO.8Q4-775-0501
Ri~hmonQ, VA 2J219-~OBJ

Christian & Barten, L.L.P.
Attn: Michae1 W. Smith, Immediate Past President

virginia Sta~e Bar
FAX .0. 804-691-41~2

Richmond, VA 23219-3095

Virqinia State Bar
Attn: Thcmas Edmonds, ~xeeutive Director
~1% .Q. 804-77S-0501
Richmond, VA 2321~-2083

IN RE: HJ:R-210 - The Joint subcollUlli tte.e Studyinq the Real Estate
Practice of Attorneys, Title Insur~nce companies, Title
In~urance Agents and O~hers in Virqinia

Gentlemen:

I appreciate Mike S~ith, as Immedia~e Past president cf
the virginia state Bar, writing me, and the other members of the
Joint Subccmmittee, oh 3Une 28th on the above sUbject. In that
le~ter Mike indicated "Should the Su~ccmmittee think it userul for
its purposes for the Bar to expedite i~s process so as to ensure a
State Bar Council debate and vote at its octQQQr meeting, we would
appreciat.e knowing your preference };)y Augus't .1 .. "

Tha Joint Subcommittee had i~s first meQ~inq wodnesday,
JU~y 24th_ The committee elected me Chairman and. we elected
Senator Joe Benedetti Vice Chairman. Ourin; the meeting we voted
to have ~e as Chairman write you this letter requesting that the
Virginia state Bar expedite its process so as ~o ensure a state Bar
Council debate and vote at its october, 1996, meetinq. Later in
our meeting a motion to reconsider the earlier vote was ~efea~ea.

Therefore, we look forward to your forwarding to our
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committee the results of your state Bar counci1 meeting cf October
1996. For their information I am mailin9 a copy of this lette~ ~o

the other six subeommi~tee members. I am faxinq a copy of this
letter to ~rlen Bolstad of the ~.9islative Services staff and to
M~ry Giesen of ~ha ec~ts of Justic~ sta~f~

VQry truly yours,

Wi~ Barlow

WKB/mrn

ce: Honorable Warren E. ~arry .
Honorable Joseph B. Benedetti
Honorable Ricnard L. Saslaw
Honorable Gladys B. Keatinq
Boncrab~e William S. Moore, 3r.
Hcnora~le Mitcnell V~n Yahres
Mary Giesen, Courts of 3ustice staff
Arlen Bolstad, ~e9islative Services staff

A-25
TOT~ P.03

07/25/96 TIll; :a:16 [TX/RX NO 7593] @OOJ



Ron~rt 8. Altizer. President
P.U. Box i18
TazeweU. Virginia 24651-0718
Telephone: (540) 988-5525

Edward B. LowN, President-elect
P.O. Box 298 '
Charlottesville, Virginia 22902-0298
Telephone: (804) 980-9503

Thomas A. Edmonds
Executive Director and
Chief Operating Officer

Vtrginia State Bar
Eighth and Main Building

707 E.lst Main Street, Suite 1500
Richmond, Virginia 23219·W03

Telephone: (804) 7i5~0500

Facsimile: 18Ml 775-0501 TOO: (8().ll ;"75-0502

October 22, 1996

APPENDIX F

Michael L. Rigsby
I3MCounsd

Elizabeth L. Keller
Assistant Executive Director
ior Bar Services

Susan C. Busch
Assistant Executive Director
for Administration

Mary Yancey Spencer
Assistant Executive Director
for Conunwuciltions and
Public Service

Honorable William K. Barlow
Commonwealth of Virginia
House of Delegates
P. O. Box 406
Richmond, VA 23218

Re: HJR-210 - The Joint Subcommittee Studying the Real
Estate Practice of Attorneys, Title Insu:ance Companies,
Title Insurance Agencies and Others in Virginia

Dear Delegate Barlow:

The Virginia State Bar Council met on October 17, 1996, and voted 50-12 in favor of UPL
Opinion 183, as revised by the Unauthorized Practice of Law Committee. The opinion will
now be forwarded to the Virginia Supreme Coun for their consideration.

Enclosed is a copy of UPL Opinion 183 and a copy of the Unauthorized Practice of Law
Committee's report to the Virginia State Bar Council.

Please let me know if you need additional information or have questions about this issue.

Very truly yours,

RBA:lcf
Enclosures

cc: Arlen Bolstad, Legisl. Services Staff (w/enc.)
Thomas A. Edmonds, Esq.
Yvonne D. Weight, Esq.
James M. wIcCauley, Esq.
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Y\'\'nn~ Ol!6ru~'n W~i\!;ht. Ch.;lIr
;;:0 ~l)rlh W.alOhln!lton St.
.·\I,·.,Jndnol. VA ::314

S. f'~nd~k. 'lice ChaIr
\' C.;)m!,l~:<Cvurt

,lJilliam. VA ::192

E&.iwarc .~•.~mll!5. III
PO.80x li7
Onancock.. VA. ::3417

Jamll!5 A, 3ucts. !II
P.O. Box 446
South Hill. VA :!J970

LindOl LJes
P.O. 90x 1463
R1..:i1morIl3. VA :::3219

J. ~ndOll1 Minchew
~~i\'erslCie Pkwy.• ;;300
~Dun;. VA 1:075

G.lmelt L :.rluslck
P.0.30x352
lJ..otJanon. VA :-1166

James A. ;\OV

ID9-A Wimoilldon So.JuOIre
Cnl?So'l~"Ke. VA ZiJ:W

W.111er ;~. Wilson. Ul
10505 iudic:al Dr.. ~300
Fairfax. VA ::030

Vtrginia State Bar
Eighth ~nd Main Building

707 E:lSt .~~in Street. Suite 1500
Richmond. Virpag 232'19~2803

Telepnone: 1804. iiS-OSOO

F;I(Similr. f8Ool1 775-0501 TDO: 18Ool1 775-0502

UNAUTHORlZED PRACTICE OF LAW

October 17, 1996

PERSONAL AJ.'ID CONFIDENTIAL

Re: {JPL Opinion #183

Dear

Roi:lert B•.~Itizl!r. I"rC$id~,[\1

ThomOls A. Edmunds
E.'l.l.'CUt!\'1! Director
Chil!f Operating OFficer

Michael '- Rigsby. BArCaWlHI

I am 'YVliting in response to your request dated February 7, 1995, seeking an
Unauthorized Practice of Law Advisory opinion as to whether a non-(awyer
(who mayor may not be licensed as a title agent in Virginia and may Of may
not be employed by a title and escrow company) may conduct a closing l of the
sale of real estate or a loan secured by real estate. Vlhether non-lawyers should
conduct real estate closings (or "settlements lt

) has been the subject of
considerable debate. The Committee, however, only issues opinions upon
request. Your inquiry is the frrst time the Committee has been called upon to
render a written advisory opinion on this important issue. 2

I The term "closing" as it relates to the purchase and sale of real estate is defined as "[tJhe final steps of the
transaction where consideration is paid, mortgage is secured, deed is delivered or placed in escrow, etc." Black's
Law Dictionary (5th ed. 1979) at 231.

:: In his comments in opposition dated September 20, 1996, Bar Counsel Michael L. Rigsby cites two prior
UPL Opinions, both of which were repealed, stating that real estate closings do not involve the practice of law.
Neither of these opinions were reviewed by the Supreme Court of Virginia.

The Standing Committee on the Unauthorized Practice issues written opinions pursuant to its statutory authority
conferred by Virginia Code § 54.1-3910. The procedures under which the Committee issues written opinions are
set forth in the Rules of the Supreme Coun ofVirgini~ Pt. 6, § IV,' 10, Vol. II, Code of Virginia ("Paragraph
10"). The Commirree does not issue written advisory opinions on its own initiative. Opinions are issued oniy
pursuant to a written request meeting the requirements of Paragraph 10. in cases where. as here~ the Commirree
concludes that the conduct: in question constitutes the unauthorized practice of law, the advisory opinion must be
se:1t to the Council of the Virginia State Bar for approval. disapproval or modification. Paragraph IO(c)(iv).
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The Committee has studied your inquiry extensively and has informally sought input from
numerous segments of the real estate industry and other interested parties. The Committee has
directed me to transmit its conclusions to you.

There are two underlying principles established by the Virginia Supreme Court with respect
to the practice of law. First, "the right of individuals to represent themselves is an inalienable
right common to all natural persons. But no one has the right to represent another; it is a
privilege to be granted and regulated by law for the protection of the public." Second, I1the
services of a lawyer are essential and in the public interest whenever the exercise of
professional legal judgment is required. The essence of such judgment is the lawyer's
educational ability to relate the general body and philosophy of law to a specific legal problem.
The public is petter served by those who have met rigorous educational requirements, have
been certified of honest demeanor and good moral character, and are subject to high ethical
standards and strict disciplinary rules in the conduct of their practice." Va. S. C1. R. Pt. 6: §
I (Introduction).

The Committee observes, at the outset, that there is no legal authority in Virginia which either
per se bans or authorizes a non-Iavvyer to conduct a real estate closing3

. However, the current

Council may not act on the advisory opinion however, until a press release has been issued notifying the general
public of the pending opinion and providing a period for public comment. Paragraph IO(d)(i). In addition, prior
to the Council meeting at which final action is taken, the Attorney General of Virginia must submit comments
which analyze any restraint on competition that may result from the promulgation and enforcement of the advisory
opinion. Paragraph 10(e)(iii). Bar Counsel also must submit comments in favor of, or in opposition to, the
proposed advisory opinion. Paragraph lO(e)(ii). If the Council approves the advisory opinion, with or without
modification, the opinion must then be sent to the Supreme Court of Virginia for review. Paragraph IO(f)(iii).
Another press release is issued after the opinion is filed with the Court, and another opportUnity for public
comment is provided. Paragraph 10(g)(ii). Upon modification or approval, the advisory opinion becomes a
decision of the Court. Paragraph 10(g)(v).

Although this is the first time the Committee has been requested to issue an advisory opinion on whether the
conduct of a real estate closing is the practice of law, this opinion does not overrule or modify any prior opinions
issued by the Committee relating to real estate activities.

3 The committee is well aware of the extensive debate in 1979 and 1980 over whether the conduct of real
estate closings is the practice of law, and whether non~lawyers should be authorized to close a real estate
transaction. Our review of the record of the Virginia State B2!' Council proceedings and the rule changes
ultimately approved by the Virginia Supreme Court reveals that this hotly contested issue was never decided.
Those who advocate or perfonn non~lawyer settlement services claim that this issue was decided as a result of
the 1980 proceedings and that lay settlement services have been authorized by the Virginia State Bar to perform
closings since then. We find no support for this conclusion. There is no UPR, upe or UPL Opinion which
states that a real estate closing may be conducted by a non-lawyer or that all of the activities necessary to close
a real estate transaction may occur without the supervision of a lawyer representing the buyer and/or seller.

Bar Counsel and others disagree with the Committee's review and interpretation of the Council
proceedings in 1980-81. The initial draft of UPC 6-7 expressly permitted a non~lawyer to close a real ~s!~te

transaction. and was rejected by Council at its February 8, 1980 meeting. The second draft proposed that oniy
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practice implicitly requires the involvement of an attorney. The activities of the non-lawyer
in connection with the closing are restricted. The Committee has, over the course of time,
issued numero·us advisory opinions concerning specific activities incident to a real estate
closing and has opined as to whether each specific activity constitutes the practice of law.

For purposes of this opinion, the Committee defines "non-Iawyerll to be any person, firm,
association or corporation not licensed or authorized to practice law in Virginia However, in
appropriate circumstances under the direct supervision of a licensed attorney having an
attorney-client relationship with the buyer andlor seller, a legal assistant may perform certain
tasks* incident to a real estate closing. In addition, this opinion assumes that the non-lawyer
is conducting a closing for buyers and sellers who are not represented by counsel.

1. lvon-Iawyers lvlay Not Conduct Real Estate Closings

UPR 6-104(A) provides that "[in] connection with a real estate closing, a non-lawyer shall not
give legal advice to another, or prepare for or advise another in the preparation of legal
instruments, for compensation, direct or indirect." UPR 6-101 provides that "[a] non-lawyer
shall not undertake for compensation, direct or indirect, to advise another in any matter
involvin§, the application of legal principles to the ownership, use, disposition or encumbrance
of real estate. . .."

Therefore, it follows that a non-lawyer may not opine or explain to a party to the transaction,
the meaning or application of legal principles to any aspect of the closing. This would prohibit
a non-lawyer from explaining, interpreting or giving an opinion on the meaning of legal terms
or principles relevant to, for example, the sales contract, settlement statement, loan documents,
instruments conveying title, title binder, seller's mechanics lien, default under any document,
title exceptions found on the title binder, or the legal terms or import of any other document
presented at the settlement. This is not to say that a non-lawyer may not perfonn any tasks

lawyers could close real estate transactions. At its June 18, 1980 meeting, Council could not reach an agreement
on this version, and voted to send both proposals to the Court for advice and guidance. The Court declined and
returned the petition to the Bar, leaving the issues undecided. Yet a third draft of upe 6-7 was submitted by the
UPL Committee to Council in June 1981. This version of UPC 6-7 was finally adopted as part of UPR 6 on
October 16, 1981 and became effective on January I, 1982. No' changes to these rules have been made since that
time. The full text of the current rules [UPR 6-104 and UPC 6-7] are set out at pages 11-13, infra. Neither of
these rules state whether an non-lawyer may conduct the closing of a real estate transaction.

The historical account given by Bar Counsel and the final rules adopted by the Bar and Court lead only
to the conclusion that the existing rules and opinions fail to answer the question of whether non-lawyers may
actually perfonn the closing of a real estate transaction. By this opinion, the Committee states that the conduct
of a real estate closing inherently involves the giving of legal advice and the application of legal skill and
knowledge to a particular transaction. Therefore, the Committee places this principal issue squarely before the
Council Jnd the Court.

~See UPC 6-7 at pp. 11-13, infra.
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associated with these documents, only that a non-lavtyer may not explain or express an opinion
as to the meaning of legal terms in such documents, the legal effect of such documents, or the
legal principles applicable to each.

The Supreme Court of Virginia has defined the practice of law to include the undertaking, for
compensation, direct or indirect, of advising another, in any matter involving the application
of legal principles. Va. S. Ct. R., Pt. 6: §I(B)(l). This defInition is broad and extends beyond
litigation to activities in other fields which entail specialized legal knowledge and ability. For
this reason, a non-Iavtyer may not, with or without compensation, prepare for another legal
instruments of any character affecting the title to or use of real estate, unless the non-lawyer
is (1) an owner of the subject real estate; (2) a regular employee who prepares such legal
instruments for use by his or her employer, other than in aid of the employer's unauthorized
practice of law; (3) a real estate agent preparing a contract of sale, lease, exchange or option·
arising out of the negotiation of a transaction incident to the regular course of conducting his
or her licensed business; and (4) a lending institution preparing a deed of trust or mortgage on
real estate securing the payment of its loan. UPR 6-103. The drafting, selection, preparation
·or completion of deeds, deeds of trust, mortgages, deeds of release and other similar
instruments affecting title to real estate requires the possession and use of legal knowledge and
skill. The prohibition against a non-lawyei preparing such docwnents applies even where a
fonn of deed or deed of trust prepared by a la\V)'er may be followed or filled in. In addition,
it does not matter whether the instrument is deemed simple or complex. Legal knowledge and
skill are required, in any event, in the selection and completion of the proper fOrIn to, fit the
particular real estate transaction. UPC· 6-4.

Following these Rules of the Supreme Court of Virginia, this Committee has previously opined
that it is the unauthorized practice of law for a title company or real estate settlement service
to prepare deeds of bargain and sale, deeds of trust, promissory notes and deeds of release.
UPL Ops. 141, 91, 86 and 80. This is true even if the documents are sent to an attorney of
either the buyer or seller for review. UPL Ops. 86, 76. Nor can the title or settlement
company employ the services of an attorney to perform the services which the lay agency is
not authorized to perform. The lawyer may not aid a non-lawyer in the unauthorized practice
of law. DR 3-IOl(A). Thus, it is improper for an attorney employed by a lay corporation to
assist the corporation in the unauthorized practice of law. UPL Op. 57. See also Richmond
Ass~n of Credit Men v. Bar Ass'n of Citv of Richmond, 167 Va. 327, 189 S.E. 153 (l937)(lay
corporation may not ordinarily employ an attorney to provide legal services to custorners or
clients of the corporation). Further, UPC 6-1 provides that "[a] lawyer employed by a lay
agency to render services for others is restricted to the doing of acts in the course of his
employment that a non-lawyer can lawfully do." Hence, a Virginia attorney employed by a
title agency may not perform any of the tasks, incident to a real estate closing, that a non
lawyer may not perform.

Aside from the preparation of legal instruments, the Committee believes that. by necessity, the
settlement agent is not merely a scrivener for the parties to a real estate closing. He or she
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must also pass upon the legal sufficiency of the prepared documents, whether complex, simple
or pre-printed, to accomplish the contractual agreement of the parties. State v. Buver's Service
Co.. 292 S.C.. 426, 429, 357 S.E.2d 15, 17 (1987). Whether stated or not, the person
conducting the closing vouches for the legal sufficiency of the documents executed by the
parties. Td.

The Committee is infonned that, particularly in the Northern Virginia area, over the past 15
years title and escrow companies and other laypersons have conducted real estate closings. The
Committee has never condoned such activity and, prior to your inquiry, has not had an
occasion to render an advisory opinion as to whether a closing conducted by a non-lawyer is
the unauthorized practice of law. See, pp. 1-3, 00. 2 and 3, supra. In addition, the
Committee's review of pertinent statutory authority does not fmd that authority dispositive of
the question raised in your inquiry. Those who favor title companies and other non-lawyers
conducting closings point out that the typical residential closing has become so standardized
that the specific legal instruments selected and filled out are fixed by custom. Notwithstanding
the standardization of procedures and forms, in a transaction of such importance as the
acquisition of a home, the Committee is concerned with situations where an attorney-client
relationship in connection with the legal rights of the parties is completely lacking. The non
lawyer settlement agent, independently or as an ~mpioyee of the title company, does not
conduct the closing nor examine the required documents with an eye toward protecting the
independent legal rights of the buyer and/or seller. Only an attorney can perform that function
with the degree of undivided loyalty and accountability required of a member of the bar.

The Committee is aware that other states have granted authority to real estate brokers, title
agents and other laypersons to conduct real estate closings. 5 Nevertheless, many legal
authorities agree that much of the activity undertaken by such laypersons, in conducting real
estate closings, involves the practice of law which can only be perfonned by a licensed
attorney. In re First Escrow. Inc., 840 S.W.2d 839 (Mo. 1992)(escrow companies may not

S The Committee studied with curiosity the most recent reported decision on the subject, In re Ooinio" No.
26 of the Committee on the Unauthorized Practice of Law, 139 N.J. 323, 654 A2d 1344 (1995). The New Jersey
Supreme Court noted that:

... this transaction in its entirety, the sale of real estate, especially with a home on it, is one
that cannot be handled competently except by those trained in the law. The most import~:

pans of it, without which it could not be accomplished, are quintessentially the practice of law.
The contract of sale, the obligations of the contract, the ordering of a title search, the analysis
of the search, the signific3I1ce of the title search, the quality of title, the risks that surround both
the contract and the title, the extent of those risks, the probability of damage, the obligation to
close or not to close, the closing itself, the settlement, the documents there exchanged, each and
every one of these, to be properly understood must be explained by an attorney.

139 N.J. at 339, 654 A.2d at 1351. Given the Court's analysis above, the Committee is perplexed at the Court's
conclusion that real estate brokers may close residential transactions without an attorney to represent the buyer
and seller.
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draft legal documents, select form of documents to be used, or give advice or opinions as to
the legal rights of their customers, legal effect of instruments, or validity of titles to real
estate); Bowers v. Transamerica Title Ins. Co., 100 Wash.2d 581, 585, 675 P.2d 193, 197
(1983)(selection and completion of form legal documents, or drafting of such documents,
including deeds, mortgages, deeds of trust, promissory notes and agreements modifying these
documents constitutes practice of law); Coffee County Abstract & Title Co. v. State" of
Alabama, 445 So.2d 852 (Ala. 1983)(filling out or completion of blanks of deed is practice of
law despite claim that task is clerical in nature and title company employee giving opinion
regarding the effect or manner of purchasers taking title is unauthorized practice of law); and
State v. Buver's Service Co.. Inc., supra (title company's handling of real estate closings and
mortgage loan closings constituted unauthorized practice of law; attorney must be present
during closing); Geor2ia Bar Ass!n v. Lawvers Title Ins. Corp., 222 Ga. 657, 151 S.E.2d 657
(1966)(title company enjoined from advertising legal services and giving advice in the handling
and closing of real estate transactions); State v. PledQer, 257 N.C. 634, 127 S.E.2d 337
(1962)(mere completion of deeds of trusts by filling in blanks is unauthorized practice of law
by employee of new construction builder); Pioneer Title v. State of Nevada, 74 Nev. 186, 326
P.2d 408 (l958)(prohibiting title companies from drafting any document that involves a
judgment of legal sufficiency).

This Committee must apply and interpret the law as it exists in Virginia. The Conunittee
adopts the reasoning embraced in some of the authorities cited above that the real estate closing
should be viewed in its entirety. A closing in the context in which the question is pre.sented
is the culmination of a real estate contract involving the transfer of real property and typically
the establishing of liens in favor of others against the property. While a closing is the sum of
many different and varied activities, some of which non-lawyers are authorized to perform, the
closing takes place when appropriate parties meet together to execute the required legal
documents. The explanation, execution and delivery of the necessary documents inherently
involves legal advice and therefore must be done by an attorney. Some individual components
leading up to the closing could be appropriately handled by laypersons under certain
circumstances, but the closing itself must be done by an attorney. The Committee is also
mindful of the inherently coercive nature of a real estate settlement. Prior to closing, with the
expectation that all is in order, both the buyer and seller have typically made commitments
with other parties and have invested significant time and money in reliance on the closing of
the transaction. The title company~ s interest is to conclude the transaction. If a problem arises
during closing, and there is no anomey-dient relationship, the parties are without the benefit
of independent counsel and may lack the leverage or will to halt a transaction that is not in
their best interest.

In addition, the significance of the closing to the parties cannot be overlooked. For most
indiyiduals, the purchase of a home represents the most important financial investment or
transaction of their lives. Extreme care needs to be taken that legal issues or questions that the
parties may have are competently answered or addressed by a professional having the requisite
legal knowledge and skill. Such questions may include, for example:
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Exactly what real and personal property conveys with the transaction?
How should title be taken and why?
Do any easements or covenants restrict the use of the property and in what manner?
What local land use regulations affect the property?
Vlhat happens if a builder fails to deliver aslwhen promised?
\\!hat are the rights and responsibilities of the parties under the contract? Deed of
Trust? Deed of Trust Note?

Other issues or problems may include walk-through disputes, disagreement over an obligation
in the contract, problems with the legal description as revealed by a survey, defects in the title
not insured over by the title insurance. Potential disputes or conflicts may and do arise under
circumstances that frequently involve duress. Either the buyer or seller, or both, may be under
pressure to close, having already expended substantial time and resources, when to do so may
not be in their best interest.

The Supreme Court of South Carolina, in State v. Buvers Service Co.. Inc., supra, ruled that
real estate and mortgage loan closings should be conducted only under the supervision of an
attorney for the reason that the parties to the transaction may raise a legal question, and there
is no ',-..ay of assuring that non-lawyers would not attempt to offer an explanation. Based on
this sound reasoning, and our Supreme Court's definition of the practice of law which includes
"advising another in any matter involving the application of legal principles to facts or
purposes or desires," it follows that a non-lawyer may not advise a party that the conditions
of a closing have or have not been met. Therefore, if a non-lawyer is to conduct a closing
without an attorney present, the non-lawyer closing agent would have to advise the seller
and/or buyer that they would have to determine for themselves whether the documents and
conditions are in order to go forward with the closing, even when the non-lawyer closing agent
has obviously concluded that all conditions precedent to closing have been met. If this is the
case, then the lay settlement company is providing no service to the parties, other than
marshalling the required documents to close, an activity which the parties might perform
themselves,

The Committee also believes that it is unrealistic and naive to assume that, in all instances, the
lay settlement agent can present important legal documents to buyer and seller at a real estate
closing without legal questions being asked and without the giving of legal advice. Even if this
were a realistic assumption to make, the Committee believes that the preparation and
presentation of a package of documents necessary to close a transaction is an implied
representation that the documents fulfill the requirements of the contract and the law, and that
the non-lawyer closing the transaction has reviewed them and found them legally sufficient.

Notwithstanding the standardization of residential real estate closings, we have concluded that
the conduct of settlement activities inevitably involves legal judgments which constitute the
practice of law. As long as a lawyer is involved in the representation of a party to the
transaction, however, a non-Ia\vyer might conduct certain activities.
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We believe, for example, the contract of sale must be reviewed and interpreted to determine
whether all the conditions expressed therein have been met.6 Where a survey has been
ordered, a detennination must be made of whether the legal description and the plat are
compatible; and the plat must be reviewed and interpreted to determine whether encumbrances
not allowed by the terms of the contract, or by covenants or restrictions, are disclosed by the
plat. A title opinion or title insurance policy must be reviewed and interpreted in order to
inform the purchaser of its meaning and potential risks, as well as the effect of covenants,
conditions, restrictions, encumbrances and other matters set forth in the opinion or policy. A
person responsible for a closing must be able to interpret and evaluate the terms of a loan
commitment and accompanying documents to determine whether they confonn to the contract
and whether they comply with applicable federal and state laws or regulations. Inquiries
should be made regarding whether special legal requirements apply and whether they have been
fulfilled, i.e., execution of certain documents by a spouse or an executor. Also, inquiries
concerning the rights of mechanics and materialmen to liens must be made and decisions
should be made as to the advisability of waivers by such potential claimants.

In any case, the typical real estate closing, in our judgmen~ cannot proceed from start to fInish
without legal judgments and conclusions being made. Thus, while it is true that certain
activities incident to a real estate closing can, in isolation, be perfonned by a non-lawyer, the
closing as a whole is a legal service which must be done by or under the supervision of an
attorney with whom the parties have an attorney-client relationship. This means that an
attorney must attend the closing at which the parties execute the documents required to close

, the transaction or be readily available to respond to any inquiries or issues that may arise. 7

In either event, whether physically present at the closing or readily available for when
problems or questions arise, the attorney remains accountable and bears ultimate responsibility.

The degree of accountability and ultimate responsibility that an attorney brings to the real
estate closing far exceeds that of a non-lawyer settlement company. First, to the extent that
the attorney properly delegates and supervises closing related tasks to non-lawyer staff, the
attorney is nonetheless personally responsible for their work. DR 3-104(C). Moreover, the
delegated work of non-lawyer personnel merges into the lawyer's completed work product.

6 The Committee observes that Va. Code § 6.1-2.10 (the "Wet Settlement Act") defines the closing as "the
time when the settlement agent has received the duly executed deed, loan funds, loan document:i and other
documents and funds required to carry out the terms of the contract between the parties and the settlement agent
reasonably determines that prerecordation conditions of such contracts have been satisfied." (emphasis
added).

7 The Committee struggled with imposing a requirement that the attorney be physically present during the
closing. The Committee concluded that a "physical presence" requirement was unnecessary given that an
attorney, with whom there exists an attorney-client relationship, bears the ultimate responsibility for the work
delegated to and performed by non-lawyer staff, both in tenns of malpractice and disciplinary rules. See. e.g.,
DR 3-104(C) & (D). In addition, a requirement that the anorney always be present at every closing presents
logistical proolems and practical difficulties, for example, where the buyer and/or seller are our of state.
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DR 3-104(D). A lawyer is required to exercise a high standard of care to insure that non
lawyer staff comply with applicable provisions of the Code of Professional Responsibility.
Lawyers are subject to discipline for acts or omissions by non-lawyer staff. No such standards
apply to lay settlement agencies.

In the event a lawyer's secretary or paralegal commits an act or omISSIon which would
otherwise be misconduct under the Code of Professional Responsibility, the lawyer is subject
to discipline even though he or she did not engage in the misconduct personally. If a lawyer
engages in dishonest conduct resulting in a loss to a real estate client~ the client may petition
the Virginia State Bar's Client Protection Fund and seek reimbursement for their loss up to
$25,000.00. 8 In addition, if the lawyer is suspended or disbarred as a result of mishandling
client funds, the Disciplinary Board may require restitution before the lawyer is reinstated to
practice law.9 A lawyer in his capacity as settlement agent is required to place all funds in
and disburse funds from his attorney trust account. DR 9-102(A). In the event the trust
account is overdrawn, the bank is required to report the overdraft to the Virginia State Bar.
and an immediate investigation will ensue. DR 9-103(B)(l)(b). A client, before engaging the
services of an attorney, can contact the Virginia State Bar and learn whether an attorney has
professional liability insurance, unsatisfied judgments (for acts or errors arising out of the
rendering of legal services) or has been publicly di:iciplined. Va. S. Ct. R., Pt. 6: § IV, , 18;
~ 13(K)(5)(e). The Committee also observes that ninety-two percent (92%) of all Virginia
attorneys in private practice reported for fiscal year 1996 that they voluntarily carry
professional liability insurance.

On the other hand~ lay settlement companies are not subject to any regulations and owe no
legal duties other than those imposed by agency or tort law. 1o We believe that both the
potential and actual hann to the consumer is very significant when lay settlement companies
are pennitted to close real estate transactions when the buyer andlor seller are unrepresented
by counsel. This Committee has received many reports of specific instances of harm caused
by lay settlement agents, including increased costs~ delay, out-of-pocket expenses, lawsuits, title

It There are admittedly restrictions and qualifications to the payment of claims by the Client Protection Boar~

not the least of which is that payments are deemed a matter of grace and are totally discretionary. However, the
Committee is infonned that the Board has never exercised its discretion to deny an otherwise eligible claim. The
only time the Board has used its discretion is to pay a claim which did not meet all of the requirements under
the rules.

9 In the case of a disbarred attorney seeking reinstatement, the Virginia Supreme Court refers the petition
to the Disciplinary Board for a recommendation following hearing on the matter. The Board, in determining
whether to recommend reinstatement, applies ten factors enunciated in an earlier case In the Matter of Alfred L.
Hiss, VSB Docket No. 83-26 (1984). One of the ten Hiss factors requires restitution to clients.

10 Since non-lawyer settlement companies are an unregulated industry, neither the Committee nor Council
can evaluate the adequacy of any existing regulation pther than our own unauthorized practice rules. Proposals
to require licensing, financial responsibility, escrow account procedures. certification, grievance procedures, etc.,
are measures beyond the purview of this Committee and the Virginia State Bar.
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defects and monetary loss. These reports are too numerous and detailed to set out in this
opinion. As a result~ examples of these matters are set out in a report to accompany this
opInIon.

II. Pro Se Closings: Real ~state Closings Performed by Persons Who are Parties to the
Transaction

The unauthorized practice rules do not apply when a natural person chooses to act pro se
(without an attorney) in a particular matter. Thus, either the buyer or seller, or both, may
choose to forego the engagement. of an attorney and proceed with a real estate transaction at
his or her peril. However, it is the unauthorized practice of law for a third party11 (i.e.~

settlement agent) to perform a real estate closing on behalf of the buyer and/or seiler and
obtain compensation, direct or indirect, for that service.

Thus, for example, the prohibition against the unauthorized practice of la\v does not apply
when a bank, through its regular employee closes its own loan with an unrepresented customer.
A regular employee acting for his employer is authorized to prepare certain legal documents
necessary and incident to the regular course of conducting a licensed business. Va. S. Ct. R.~

Pt. 6: § I(B). The Committee is of the opinion that lending institutions are to be regarded as
"licensed" businesses. 12 Indeed, this Committee has previously opined that a mortgage
company may lawfully prepare instruments used in first and second trust lending. However,
it is the unauthorized practice of law for the mortgage company to make a separate charge for
the preparation of instruments affecting title to real estate in connection with a real estate
mortgage closing. UPL Opinion No. 112 (app'd by Supreme Court ofVirginia~ September 21,
1989); UPR 6-103(A)(4).

Therefore, this opinion should not be construed as prohibiting a lender from closing its own

II An unauthorized third party would also include banks attempting to close a loan made to a borrower to
purchase real estate from a seller (other than the bank). While the Committee states herein that a bank may close
its own loan without violating the unauthorized practice rules, this is limited to situations in which the bank and
its customer are the only parties to the transaction (i.e., equity loans, retinance loans). If the bank is the lender
in a transaction in which the borrower is purchasing real estate from a third party, the bank may not conduct, nor
appoint an agent to conduct, the settlement who is not an attorney for one of the parties to the sales contract.

I: Mortgage lenders or brokers must apply for a license with the State Corporation, before beginning business
and meet certain criteria under Va. Code § 6.1-416. Other lending institutions, before beginning business, must
apply to the sec for a "Certificate of Authority." Banks, for example, must meet certain criteria as detennined
by the sec before receiving a certificate including: adequate capitalization, public interest, oaths of directors,
qualifications of officers (i.e., moral fitness, financial responsibility, business qualifications), insured deposits, etc.
Other financial institutions face similar requirements before receiving their Certificate of Authority. See, e.g.. §§
6.1-194.12 (state savings and loan associations); 6.1-194.14 (state savings banks) and 6.1-225.14 (credit unions).

In addition. federal law imposes on lending institutions significant regulation of loan settlement practices
and disclosure requirements. See 12 U.S.c. §§ 2601-2617, Real Estate Settlement Procedures Act (RESPA).
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loans (i.e., equity loans, refinancings) with its customer, provided no separate fee is charged
for the preparation of any legal instruments. The Committee warns, however, that the lender's
employee may not undertake to give legal advice to the borrower or answer any questions
posed by the borrower that would require the lender's employee to apply legal knowledge or
skill.

Likewise, subject to the foregoing restrictions, a builder or other corporate entity may close on
the sale of its own property to an unrepresented purchaser through the services of its own
regular employee. First, consistent with the right ofpro se representation set out above, a non
lawyer may prepare a deed with respect to, or deed of trust secured by real estate owned by
him. UPR 6-1 03(A)(1). An individual, if he chooses to do so, may draw or attempt to draw
legal instruments for himself or affecting his property. A corporation acting through its
employees may do the same with respect to its own property. UPC 6-5. Thus, for example,
this Committee has opined that it is not the unauthorized practice for non-lawyer employees
of the Virginia Department of Transportation to prepare deeds, option agreements and
Certificates of Take/Deposit, using forms prepared by the Office of the Attorney General, to
acquire title of, or right of way to real estate owned by a private landowner. Citing Part 6,
Section I(B)(2) of the Rules of the Supreme Court of Virginia, the Committee concluded that
~e Department employees would be allowed to prepare these documents, some of which were
to be executed by the property owner following negotiations and offer for the privately owned
property. UPL Op. 125.

Common to all these permitted activities is the fact that the non-lawyer, or his employer is a
party to the real estate transaction. On the other hand~ a lay settlement agency is not a party
to the real estate transaction it closes and has no direct interest in the transaction other than the
payment of its -settlement fee. Therefore, the lay settlement agent does not qualify for the "pro
se" or "employee" exceptions to the unauthorized practice rules. The lay settlement agency,
in performing a loan closing, undertakes to represent others by providing advice or services
under circumstances which imply the use or possession of legal knowledge or skill.

III. Tasks Which a lVon-lawyer i\1ay Perform Incident To a Real Estate Closing

The foregoing does not mean that a lay settlement agency cannot perform many tasks
associated with a real estate closing. UPR 6-104(A) provides that a non-lawyer may: (1)
Make abstracts of title (i.e., copy salient portions of what the public record shows as
distinguished from expressing an opinion on the legal consequences of what the records show);
(2) Act as an agent or broker in connection with the issuance of title insurance commitments,
binders and policies; and (3) Provide such other services of a clerical nature as may assist the
parties in the settlement of a contract, commitment or other agreement with respect to the sale
or encumbrance of property.

Thus. for example, a non-lawyer may compile and report factual information as disclosed by
the public records (i.e., make an abstract of title); but he may not express an opinion or issue
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a certificate as to the legal consequences of what his investigation of the public. records may
show. Incident to his investigation of the facts, an abstracter may give to his regular employer
Of, upon request, to a lawyer his opinion as to the status of legal title as disclosed by his
investigation. However, neither the abstracter nor his employer may give a certificate or title
or opinion to a third party, or otherwise hold themselves out as possessing legal knowledge or
skill unless that individual is a lawyer or entity registered and authorized to practice law. UPC
6-3.

A title insurance company may issue its title insurance commitment, binder or policy; but these
Documents, or the provisions thereof, cannot be held out as a legal opinion based on the
examination of title. UPR 7-101 (B),(C). Nor maya title insurance company through its agents
or employees give legal advice or express an opinion to any person other than, upon request,
to a lawyer, as to the status or marketability of title to real property in Virginia, or as to the
legal effect of documents comprising the chain of title. UPR 7-101(A).

A real estate agent may prepare a contract for the sale of real estate incident to a transaction
in which he or she negotiated in the ordinary course of conducting his or her licensed business.
UPR 6-103(A)(3); UPC 6-6; UPL Ops. 63, 96. However, the agent may not do so if he or she
was not involved in the negotiation of the :ransaction, as this constitutes the unauthorized
practice of law. UPL Op. 75.

UPC 6-7 states that non-lawyers may perform the following tasks in connection with. a real
estate closing:

A. Order a survey, but not give an opinion as to the adequacy of such survey
or with respect to matters reflected therein.

B. Obtain copies of leases, easements, restrictions, building codes, zoning
ordinances and the like, but not give an opinion as to the legal effects thereof
or any party' 5 legal obligation to comply therewith.

C. Order tennite or other inspections, but not give an opinion as to vv·hether the
results thereof comply with the terms of the contract.

D. ...\.scenain the status of utility services and assist in their transfer, but not
give legal advice as to a party's legal obligation with respect thereto.

E. Arrange for the issuance of casualty insurance coverage, as requested by a
party in interest.

F. Provide lien payoff figures as asserted by the lienholder, but not give advice
as to a party's obligation to pay the amount claimed.
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G. Make mathematical computations involving the proration of taxes, insurance,
rents, interest and the like in accordance with the terms of the contract or local
custom.

H. Obtain lien waivers from mechanic or materialmen in a form acceptable to
the party in interest, but not prepare such waiver or give advice as to the legal
sufficiency thereof.

1. Prepare settlement statements.

J. Receive and disburse settlement funds, and serve as escrow agent, to the
extent licensed to do so.

K. Prepare receipts and certificates of release, but not deeds, deeds of trust,
deed of trust notes, or deeds of release.

In UPL Op. 147, the Committee distinguished those activities which may properly be done· by
an independent real estate paralegal company and those which must be perfonned by the
closing attorney. The closing attorney reviews the real estate c.:Jntract to determine its
requirements and what tasks can be delegated to non-lawyers. The settlement company
requests title search, orders survey, notifies lender, receives lender's package and completes
non-legal documents, i.e., tax information, name affidavit, W-9 forms, commitment . letter,
HUD-l statement and forwards any legal instruments prepared by the lender to the closing
attorney for review prior to closing. Thus, the closing attorney may delegate to laypersons
those tasks which do not require legal skill or knowledge, but the closing attorney must
actively oversee all aspects of the closing.

It is also permissible for a non-lawyer to prepare certificates of satisfaction to be executed by
a mortgage company. UPL Gp. 80, UPC 6-7(K).

This Committee has also opined that an escrow and title company or real estate settlement
service may charge a release fee or closing fee for its services. UPL Ops. 141, 91, 80. The
fee, however, may not be charged for the preparation of legal instruments or the provision of
legal services. ld., Legal Ethics Gp. 1329. The title agency may not mask attorneys legal fees
under the guise of a "settlement fee" or "document preparation fee." LEO 1329.

III Conclusion

The real estate closing, as addressed herein, when viewed in its entirety, is an undertaking
which requires the application of legal skill, knowledge, and principles to a particular situation.
The determination that all the requirements to close a real estate transaction have or have not
been met is a legal judgment or conclusion which a non-lawyer is not authorized to make.
Handling and conducting a real estate closing is the practice of law even though some of its
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component tasks may be performed by non-lawyers.

Nevertheless, the parties to the transaction (Le., buyer/seHer or borrower/lender) may close a
loan without a lawyer and this is not unauthorized practice. However, no party may retain the
services of a third party, not IllS or her employee, to close the real estate transaction. Such a
third party would be engaging in the unauthorized practice of law.

Although this opinion frequently addresses matters relating to residential real estate closings,
the analysis would be essentially the same if the transaction were commercial. Therefore, this
opinion applies with equal force to commercial real estate closings.

This opinion was approved by Bar Council on October 17, 1996. However, this opinion is not
final and must be reviewed by the Virginia Supreme Court after a public comment period
pursuant to Pt 6: § IV: , IO(f)(iii). The Virginia Supreme Court has the authority to approve,
disapprove or modify the opinion. If the opinion is approved, with or without modification,
it shall become a decision of the Court. Pt. 6: § IV: ~ lO(g)(v).

Ve~~!rUly yours, /j

~!t<-IIt{~~
/ J~es M. McCauley
\--Ethics Counsel

JM!vf:lcf

cc: Yvonne DeBruyn Weight, Esq.
Sharon E. Pandak, Esq.
Committee Members
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UNAUTHORIZED PRACTICE OF L~W

November 15, 1996

Joint Legislative Study Committee
Request Concerning States Forbidding
Non-Lawyer Real Estate Closings

Robert B. Altizer. l'resident

Edward B. l.owry.l'residoent"i!lea

Thomu A. Edmonds
Execuciv~Dirmor
C-uer Operating Officer

Michael L Rigsby, Bilr Counsel

Dear Delegate Barlow:

This letter and enclosures will hopefully respond to your subcommittee~s request for an
accurate report of the law in other states concerning whether nonlawyers are pennitted
to close real estate transactions. In our research, we reter often to "title companies l

'

which also includes, unless specifically noted otherwise, any other type of lay settlement
agent (i.e., real estate agent, lender's agent., escrow agent., etc.). Our office has
thoroughly researched the pertinent legal authorities in every state by statute, case law.
rule of court or advisory opinion. In some cases, we have contacted officials in other
states by telephone. Unfortunately, we did not have enough time since the October 31
meeting and the November 15 deadline to conduct more telephone inquires of those
states where the law seems unclear.

We do not agree with the representations that have been made by the Coalition to the
your Subcommittee at the last two hearings regarding the status of the law in other
states. South Carolina is not the only state that prohibirs non-lawyers from conducting
real estate settlements. Clearly there are other states that prohibit or significantly
restrict activities by nonlawyers in connection with real estate closings.

While the results of our research in all other states is provided, I make the following
observations:

In Coffee County Abstract & Title Co. v. Norwood, 445 So.2d 852 (Ala.. 1983), the
court held that ALA. CODE §34-3-6 specifically prohibits certain closing activities
conducted by those other than licensed attorneys. A lay settlement service could not"
complete nor fill in blank legal instruments nor give legal advice to the parties at
closing. In this case the lay settlement agent gave his opinion regarding the effect of
the manner of taking title. While this case can be argued as saying that non-lawyers
c::m do a real estate closing so long as no legal advice is given and no legal insnuments
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are prepared (see concurring opinion), the reality is that few, if any real estate closings can be
performed without legal advice being given somewhere during the closing process.

In Connecticut, according to the Connecticut Bar Association, attorneys must close real estate
transactions. In fact, the Connecticut Bar Association has recently issued an advisory opinion stating
that a paralegal's role in a real estate ciosing is essentially limited to that of a messenger and to deliver
and pick up the documentation needed for the closi~g. While the paralegal may have the parties
execute the documents, it is expected that the paralegal will contact an attorney in his or her law finn
during the closing for instrUctions, if any questions are raised about the documents, changes in
adjusnnent or price, or any other matters involving documents or funds. In addition, a lay employee
of a law finn, such as a paralegal cannot supervise the closing where there is no attorney at the closing
to perform this function. Conn. Bar Assoc. Informal Op. 96-16 (July 3, 1996). A copy of the advisory
opinion in enclosed.

The State Bar of Georgia in Adv. Op. No. 86-5 (May 12, 1989), states that the closing of a real estate
transaction constitutes the practice of law as defined by GA. CODE Al.'1N. § 15-19-50. Accordingly,
it is ethically improper for lawyers to permit nonlawyers to close real estate transactions. Certain tasks
may be delegated to nonlawyers, subject to the control and supervision of an attorney. However, the
lawyer cannot delegat~ ~o the nonlawyer the responsibility to "close" the real estate transaction without
the participation of an attorney.

In Iowa, title companies do not perform cfosings because they are prohibited, by statute, from seifing
title insurance on real estate transactions in that state. tvly source of intonnation is the current Chair
of the Iowa Standing Committee on the Unauthorized Practice of Law, Joseph Lauterbach, (712) 755
3141. Real estate agents, on the other hand, may perfonn closings and prepare "~imple documents."

In North Carolina, no one but a licensed attorney may prepare deeds or mortgages. N.C. GEN. STAT.
§ 84-2.1. The preparation of legal documents for a third party is the practice of law. However, case
law permits someone with a rtprimary interest" in a transaction to prepare legal documents for that
transaction. The cited statute also prohibits nonattomeys from rendering opinions as to the legal rights
of any party. The filling in of blanks on deeds of trust is also the unauthorized practice of law. State
v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962). In addition, Chapter 58 of the North Carolina
General Statutes requires that an independent attorney certify the title in order to obtain the title
insurance. Relying prirnariiy on the Pledger case, lenders close loans in North Carolina because the
lender has a "primary imerestlt in the transaction as explained in that decision. However, it is the
opinion of the Consumer Protection Committee of the North Carolina State Bar that a title company
does not have a primary interest in a real estate closing that would enable it to prepare documents for
or close a real estate transaction for others. I have a letter from the North Carolina Bar confirming their
position and enclose a copy for your review.

South Carolina, as you know prohibits the unauthorized practice of law by statute, and by case law, the
conduct of a real estate is the practice of law which only lawyers may perform. South Carolina v.
Buvers Service co.~ Inc., 35i S.E.2d 15 (S.C. 1987).

According to the Lvfassachusens Lawvers Weekly (April 18, 1994) at p.l, in 1993 a state Superior Court
judge permanently restrained a settlement company from performing real estate closings because it
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constituted the unauthorized practice of law. The style of the case in NIassachusetts Convevancers
Association. Inc. v. Closim!s. Ltd. I have only the Lawvers Weeklv article, but not any order or
opinion. I enclose a copy of the article.

I am enclosing a revised and updated summary of the results of our research of the law in the other 49
states regarding real estate closings and the unauthorized practice of law. This material was previously
supplied to Legisiative Services well before the October 31, 1996 meeting. By copy of this letter to
each of the Subcommittee members, I am providing the enclosed summary to each of them. I believe
it may be wise for Legislative Services to consider a followup with a survey to the appropriate
regulatory bar or agency that enforces UPL to determine what their specific enforcement policies may
be. We have found ten (10) states which have nothing on the books other than a general statute
prohibiting the unauthorized practice of law. In regard to those states, our research did not reveal,
however, any statute, case, court rule or advisory opinion that specifically addresses the issue ofwhether
lay persons may close a real estate transaction. Also please note that in some jurisdictions where title
companies or lenders are pennitted to close real estate transactions, they may not charge a separate fee
for that service.

I would also like to address the conflict of interest issue raised by Senator Saslow, where an attorney
repre~ents the buyer, seller and lender at closing. While it is true that the' settlement attorney cannot
ethically represent the buyer against the seller if an actual conflict should arise during the course of a
real estate settlemen~ at least the settlement attorney has an ethical and fiduciary duty to abate the
settlement, advise the parties of the conflict and their need to secure independent counsel. The Bar
seriously questions whether a nonlawyer settlement agent would recognize these obligations and advise
the parties not to go forward with an ill-advised settlement and secure legal counseL I would also tum
your attention to Pickus v. Virginia State Bar, 232 Va. 5 (1986) which found in pertinent part that a
closing attorney may represent both the buyer and seHer in a real estate transaction. The Supreme Court
stated tha~ in that situation, the settlement attorney assumes the duties of a fiduciary and is obligated
to handle properly the preparation of documents, settlement of the real estate transaction and
disbursement of funds. As stated before, lawyers are subject to ethical and legal standards to which
nonlawyers are not.

Nor should the fact that the settlement attorney's fee is paid out of the loan proceeds provided by the
lender on behalf of the purchaser compromise or weaken the lawyer's ability to discharge his fiduciary
obligations. Lawyers are paid routinely by insurance companies to defend their insureds, and if a
conflict arises, the lawyer owes his primary duty to the insured, not the carrier which pays the lawyer's
fee. Rarely does the Virginia State Bar receive even a complaint or aUegation that an insurance defense
lawyer failed to adequately represent the insured because of a conflict of interest. Nloreover,
particularly in residential real estate transactions, the lawyer's fee is so modest that it would be foolish
to risk liability or disciplinary action by closing a transaction which the lawyer knows has problems.

It was explained to your subcommittee on October 31, 1996, that the UPL Committee's vote was 7-2,
with the two lay members voting against. In fact, the vote at the May 24, 1996 meeting was 6-2-1.
Six members, aJl attorneys.. voted in favor, with two members voting against and one person absent.
An attorney who works for a title company along with one of the lay members, voted against the
opinion. The other lay member was not present and attended only one meeting during his appointment
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as a member of the committee. At our September, 1996 meeting the vote was 6-3. The three in
opposition included the title company attorney and two lay members. Please allow this letter to correct
the record accordingly.

I hope that this information proves to be of value to you and your committee in considering these
matters. If I can be of further assistance, please advise.

Enclosures

cc: Yvonne DeBruyn Weight, Esq.
Thomas A. Edmonds, Esq.
Charles ivt Lollar, Esq.
Wm. Chadwick Perrine, Esq.
R. Brian Ban, Esq.
The Han. Gladys B. Keating
The Han. Mitchell Van Yahres
The Hon. William S. Moore, Jr.
The Han. Joseph B. Benedetti
The Han. Richard L. Saslaw
The Hon. Warren E. Barry
Walter A. Wilson, III, Esq.

A-44



Is THE PREPARATION OF REAL ESTATE CLOSING DOCUMENTS BY NON-ATTORNEYS THE

UNAUTHORIZED PRACTICE OF LAW?

UPL 183 AND THE BODY OF LAW \VITHIN THE UNITED STATES'

Earlier this year, the Virginia State Bar issued Unauthorized Practice of Law Opinion
Number 183. This opinion has stimulated renewed fervor about whether non-attorneys may
prepare legal documents and conduct real estate closing transactions. In November, 1996, the
Virginia General Assembly will hear further argument for and against legislation intended to
authorize the preparation of certain documents and actual closing activities for non-attorneys.

The following is a summary of the current state of the law in the rest of the United States
pertaining to real estate document preparation and closing activities:

Alabama
Statute specifically prohibits closing activities conducted by those other than licensed attorneys.
ALA. CODE § 34-3-6. The act of~' "filling out blanks of deeds' " is the unauthorized practice of
law as legal decisions must frequently be made about the information that must go into the
blanks. Coffee County Abstract and Title Co. v. Norwood, 445 So.2d 852 (Ala. 1983).

Alaska
Rule pending before Alaska Supreme Court declaring closing activities the practice of law.

Arizona
Any person holding a valid real estate salesman or broker's license who is a broker or agent for a
party to a real estate transaction may draft or fill out, without charge, any and all instruments
relating thereto, including mortgages, deeds and contracts for sale. ARIz REv. STAT. ANN. 26 § 1.

Arkansas
. Real estate brokers are authorized to till in the blanks of pre-printed, standardized fonns
concerning mortgages, deeds, and other documents relating to the transaction being handled by
the broker. Pope County Bar Ass'n. Inc. v. Suggs, 624 S.W.2d 828. (Ark. 1981).

California
WEST'S ANN. CAL. INS. CODE §12340.3 permits closing activities in connection with title
insurance policies.

, This summary also includes state authorities pertaining to the preparation of documents
relating to real estate transactions including deeds, deeds of trust, notes and other legal papers.
The sources for the conclusions drawn include case and statutory law from the various
jurisdictions and telephone interviews with title companies or state bar counsel from the various
jurisdictions.
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Colorado
Real estate brokers may prepare deeds and other related instruments at the request of their
customers in connection with the transactions where done without charge for these services.
Conwav-Bogue Realty Illv. Co. v. Denver Bar Ass'n, 312 P.2d 998 (Colo. 1957). Title
companies are restricted as to the documents which they may prepare by the admonition that they
may not do any act nor perfonn any service within special field restricted to attorneys. See Title
Guarantv Co. v. Denver Bar Ass'n, 312 P.2d 1011 (Colo. 1957).

Connecticut
Attorneys must close real estate transactions. Additionally, the Connecticut Supreme Court has
ruled that a tOVlIl clerk, who was not an attorney, was engaged in the unauthorized practice of
law by preparing, issuing and rendering opinions of title for a fee. Grievance Committee ofNew
Haven County v. Pavne, 22 A.2d 623 (Conn. 1941).

Delaware
Delaware has not been faced with this issue, however, the position of the State Bar is that non
lawyers may not handle real estate closings.

District of Columbia
Title Companies do not close real estate in the District of Columbia.

Florida
F.S.A. §627.7711 permits closing activities by title companies as part of the business of title
Insurance.

Georgia
Real estate brokers and salespersons may complete listing or sales contracts and leases whose
form was drafted by an attorney. GA. CODE AJ'\SN. § 43-40-25.1 (I 995). However, closing of real
estate transactions is the practice of law and cannot be undertaken without the participation of an
attorney. Adv. Op. No. 86-5 (May 12, 1989).

Hawaii
General statutory prohibition against unauthorized practice of law.

Idaho
General statutory prohibition against unauthorized practice of law.

Illinois
215 ILL. COMP. STAT. § 155/3 permits closing activities in conjunction with the issuance of title
insurance policies.

Indiana
Filling in blanks on legal documents drafted by attorneys which requires only use of common



knowledge of the information to be inserted in the blanks and the legal consequences involved
does not constitute the unauthorized practice of law. However, if the filling in of the blanks
involves significant legal consequences, the act of completing the fOnTIS may be the unauthorized
practice of law. Indiana State Bar Ass'n v. Indiana Real Estate Ass'n, 191 N.E.2d 711 (Ind.
1963). A real estate salesperson may not make separate charge for completion of standardized
forms and may not prepare these forms for any party for whom he is not the agent, unless he is
one of the parties to the contract or instrwnent. Id.

Iowa
Title insurance is not sold in Iowa, therefore title companies do not conduct real estate closings.

Kansas
Title Companies close real estate transactions.

Kentucky
A real estate mortgage lender, or a tide insurance company, on behalf of a real estate mortgage
lender may perform the ministerial acts necessary to close a real estate loan. KBA U-31 (WCar.
1981 ).

Louisiana
The practice of law ~~means and includes: ... [c]ertifying or giving opinions as to title to
immovable property or any interest therein or as to rank. or priority or validity of a lein. privilege
or mortgage, as well as the'preparation of acts of sale, mortgages, credit sales or any acts or other
documents passing title to or encumbering immovable property." LA. REv. STAT. AJ."1N. § 37:212
A(d) (1995).

lVlaine
Title companies close real estate transactions.

Maryland
Title companies close real estate transactions.

Massachusetts
Title companies conduct some closings on commercial properties and attorneys close residential
transactions. The drafting of documents incidental to work of a distinct occupation is not the
practice of law, though those documents may have legal consequences. Lowell Bar Ass~n v.
Loeb, 52 N.E.2d 27 (Mass. 1943).

l\tIichigan
Title companies may conduct real estate closings. Licensed real estate brokers may, without
compensation, complete printed fOnTIS of offers to purchase realty, warranty deeds, quit claim
deeds, land contracts, assignments, leases and other documents incidental to the consummation
of realty transactions in which they act as brokers. In re Petitions of Ingham County Bar Ass' n.,



69 N.W.2d 713 (Mich. 1955).

Minnesota
Residential real estate closing services may be provided and a fee charged by a licensed attorney,
real estate broker, real estate salesperson, and real estate closing agent. MINN. STAT. ANN. §
507.45 (1995). Real estate brokerage did not engage in the unauthorized practice of law when it
charged a separate fee for preparing the documentation and closing of an ordinary real estate
transaction which presented no difficult or doubtful questions requiring the analysis of a trained
legal mind. Cardinal v. Merrill Lvnch RealtvlBumet. Inc., 433 N.W.2d 864 (Minn. 1989).

Mississippi
No one but licensed attorney may directly or indirectly write deeds of conveyance, deeds of trost,
mortgages, contracts or other legal documents. MISS. STAT. A"iN. §73-3-55 (1995). The
lvlississippi Supreme Court has held that the practice of law includes selecting or drafting
documents and rendering any advice pertaining to the legal rights of another. Darbv v.
Mississippi State Bar Board of Admissions, 185 So.2d 684 (!vIiss. 1966).

Missouri
Title companies handle real estate closings.

Montana
Title companies close real estate transactions.

Nebraska
Title companies close real estate transactions.

Nevada
Title companies close real estate transactions.

New Hampshire
Title companies perfonn real estate closings.

New Jersey
Title companies perform real estate closings. The practice of conducting residential real estate
closings without the presence of attorneys representing the vendor and purchaser is not the
unauthorized practice of law, as long as the broker notifies the vendor and purchaser of the
conflicting interests of the broker and title company, and of the general risk involved in not being
represented by an attorney. In re Opinion No. 26 of the Committee on the Unauthorized Practice
of Law, 654 A.2d 1344 (N.J. 1995).

New Mexico
Filling in blanks on legal documents where only general knowledge is required and where the
fOnDS have been prepared by attorneys is not the unauthorized practice of law. However, if the
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completion of the forms affects substantial legal rights, then the services of an attorney are
required. Further, the making of a separate additional charge for the completion of the forms is
the practice of law because it emphasizes conveyancing and legal drafting, rather than the
business of the title company. State Bar v. Guardian Abstract & Title Co., 575 P.2d 943 (N.:NL
1978).

New York
Title companies do not close real estate transactions.

North Carolina
N.C. GEN. STAT. §84-2.1 prohibits anyone other than a licensed attorney from preparing deeds or
mortgages. That statute also prohibits non-attorneys from rendering opinions as to the legal
rights of any party. The North Carolina Supreme Court has held the filling in of blanks on deeds
of trust was the unauthorized practice of law. State v. Pledger, 127 S.E.2d 337 (N.C. 1962).

North Dakota
General statutory prohibition against unauthorized practice of law.

Ohio
General statutory prohibition against unauthorized practice of law. A real estate broker's drafting
of a real estate sales contract was the unauthorized practice of law. Foss v. Berlin, 443 N.E.2d
197 (Ohio Ct. App. 1981).

Oklahoma
General statutory prohibition against unauthorized practice of law.

Oregon
General statutory prohibition against unauthorized practice of law. A real estate broker is not
engaged in the unauthorized practice of law where his acts were as a "mere scrivener" in the
preparation of deeds and contracts. Oregon State Bar v. Fowler, 573 P.2d 674 (Or. 1977). Also,
whether the broker received compensation for his services as a scrivener is not controlling upon
whether his acts constitute the unauthorized practice of law. Oregon State Bar v. Wright, 573
P.2d 283 (Or. 1977).

Pennsylvania
General statutory prohibition against unauthorized practice of law. A title insurance company
which did not hold itself out to the public as authorized to conduct any business except title
insurance, but which, incidental to issuance of title insurance, prepared deeds, mox:tgages,
assignments of mortgages and agreements, and infonned applicants of conditions under which
title insurance would be issued, did not engage in the unauthorized practice of law. La Brum v.
Com. Title Co. of Philadelphia, 56 A.2d 246 (pa. 1948).
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Title companies in twenty states conduct real estate closings in the absence of any clear
prohibition upon the practice. These states include: Arkansas, Colorado, Indiana, Kansas,
Kentucky, Maine, Maryland, Michigan, Missouri, Montana, Nebraska, Nevad~ New Hampshire,
New Jersey, Pennsylvania, South Dakota, Texas, Utah, Wisconsin, Wyoming.

In Massachusetts, title companies conduct closings on commercial property; attorneys
conduct closings on residential property.

Title companies do not conduct closings in the following states, despite no clear
prohibition on the practice: Connecticut, District of Columbia, and New York.

Sherrill A. Oates
Virginia State Bar Intern
November, 1996
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Coalition
For Choice In Real Estate Closings

APPENDIXH
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November 27, 1996

The Hon. William K. Barlow
P. O. Box 190
Smithfield, Virginia 23430

Re: HQuse Joint Resolution 2~O

Dear Chairman Barlow~

At the last session of the HJR2l0 Study Committee, the
Committee ask@d the State Bar and the Coalition tor Choice in
Real ESLate Closings to identify those states which forbid non
la~fer real estate settlements by statute or case law. With the
consent of the Coalition, Lawyers Title Insurance Corporation
contacted the State Bar to work together on gathering this
information. The State Bar chose to prepare its own report which
it submitted on November 15, 1996.

As the chart attached as Exhibit A reveals, t.he State Baris
analysis and conclusions are, in many respects, misleading or
wrong. Please, consider the following:

States with 110

prohibition on non
lawyer settlements

1. On page 8. the last page of its report,
the State Ear concludes that in twenty
states title companies conduct closings in
the absence of any clear prohibition on the
practice. These states include Arkansas,
Colorado, Indiana, Kansas, Kentucky, Maine,
Maryland, Michigan, Missouri, Montana,
Nebraska, Nevada, New Hampshire, New
Jersey, Pennsylvania, South Dakota, Texas,
Utah, wisconsin and wyoming.

2_ The State Ear concludes six states have
enacted legislation authorizing non
attorneys to conduct real estate
settlements. These are Arizona,
California, Florida, Illinois} Minnesota
and Rhode Island.
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States with no
prohi~1t1on on non
'lawyer settlementos

3. On page 7, the State Bar says ten
states have enacted a "general prohibition"
against the unauthorized practice of law.
The states are Hawaii, Idaho, New Mexico,
North Dakota, Ohio, Oklahoma, Oregon,
Tennessee, Vermont and Washington. What
the State Bar declined to tell you is that
in nine of the ten states the predominant
practice is for non-attorneys to conduct
real estate settlements. In only one of
these states, Vermont, do attorneys handle
most (but not all) closings.

Suhtot:al 36

That brings us to 36 states that do not have statutory or case
law prohibitions on non-lawyer settlements. Let US consider the
remaining dozen states outside Virginia (excluding So~~h Carolina
which everyone concedes by judicial decision prohibits non
lawyers from conducting settlements) plus the Distric~ of
Columbia to see whether statute or case law prohibita ncn-lawyer
closings.

4. On page 7, the State Bar says four
states, Alabama, Louisiana, Mississippi and
North Carolina, prohibit anyone except
attorneys from "conducting rea.l estate
activities or preparing documents having
legal effect." A1 though these states have
certain prohibitions on non-lawyers
drafting legal documents (not unlike
Virginia), it i£ not true that these states
have statutes or case law prohibitions on
non-lawyers handling settlements. Indeed,
in Louisiana s notaries can close real
estate transactions; in Alabama I a state
Supreme Court decision permits non-lawyer
closings (see McCauley cover letter dated
November 15); and non-lawyers conduct
closings in Mississippi and in North
Carolina (a point conceded by Mr. McCauley
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States with no
prohibition on non
lawyer settlement,

in his cover letter but not mentioned in
the Virginia State Bar summary) .1

5. As to the remaining states~

o Alaska--the State Bar is wrong--an
Alaska statute expressly permits title
insurance comoanies eo close real
estate transac~ions and the
unauthorized practice rule pending
before the Alaska Supreme Court that
the Virginia State Bar cites excludes
document preparation and legal advice
by non~lawye~s in the regular course of
their primary business.

o District of Columbia and New York-
despite the virginia State Bar's
conclusiocs, title companies ~ close
real estate transactions regularly in
both jurisdictions.

a Iowa and West Virginia--in Iowa, the
Virginia State aar concludes no title
companies handle settlements because
there is no title insurance. What is
not said is that non-attorneys handle
most closings. Likewise, in West
Virginia, banks also close real estate
transactions.

o Massachusetts--Although the State Bar
con~edes title comp~lies close
commercial real estate transactions, a
1l1awyers only" dispute similar to
Virginia's is brewing.

4

1

2

2

1

1 A committee of the North Carolina State Bar advised VaREAL
representative, Charles Lollar, by letter dated August 28, 1996,
that the preparation of legal documents is considered to be the
practice of law. Although that letter was attached to the Stat'e
Bar report, it did not address closings.
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States with no
prohibition on non
lawyer 8ettlementa

o

o

o

Connecticut--All current case law
involves document preparation.
Although attorneys are the dominant
form of closing entity, non-attorneys
do close transactions there (see
attached advertisement) .

Georgia·-Although attorneys are the
dominant form of closing entity, banks
frequently close real estate
transactions.

Delaware--Issue unaddressed.

GRAND TOTAL

1

1

49
( in;; 1udi~g D. C . \

Even che State Bar'S own research efforts confirm that non
lawyers close real estate transactions in the vast majoricy of
the states. Given the virginia State Bar's conclusions in its
UPL Opinion No. 183 1 they undoubtedly have reason to wish that
"lawyers only" prohibitions exist in more states than South
Carolina. Regardless of the quality of the State Baris work, the
Bar's erroneous conclusions on states like Alaska pale in
significance to the larger question posed by the Joint
Legislative Study Committee at its last meeting. Whether it is
49 5tates or just 48 states that permit non-lawyer closings, the
ultimate question both the Virginia State Bar and VaREAL failed
to address is why all of these states are wrong.

Sincerely YO~E~~

r/7~~
...... ~ c;;;.<--J.,'---

- ....~
R. Brian Ball

REB/cls
Enclosure
CC;: The Hon. Gladys B. Keating

The Hon . .t\1i eChell Van Yahres
The Hon. william s. Moore I Jr.
The Ron. Joseph B. Benedetti
The HOD. Ri.chard L. Sdslaw

O.l9940J_O'
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EXHIBIT A
Page I

- .

Ncn-attorneys close (~1

estate transacliOtIS

Non-attorneys dose real
estale tr.aJlSacliom

Non-altonJeYs close real
est.1te trusactions

NOIl-Jawyer closing.! routine

STATE --L BAR RESEARCH BAR CONCLUSION CONTRA ALTA RESEARCH

Alabama 'Alabama Code Section Statute prohibits mo- attorneys Coffee County Absrrac( &.
34,3-6 (ComR1Cm: doc prep. from COndliding real estate closing Tille Co. y. Ng(Woo;J. 44'
Sl3lUfe) activities or preparing documents 44j So. 2d 851 <Ala. 1933)

(Commc;pI' statute addresses doc
prep.)

Alaska

Arbnsas

ISSUE: What states forbid non-lawyer closings by statute or by case law? _. . . __ . __ .
-,-----------.-----------.-,-- - .---------- i --' -------. i PR-ACTJCE § CONCLUSION

Non.'awye'~ '~losinBs by banb- Non-auomey~.~i~;;~I-
and title companies occur in t:stale Iramachons
accord with NQrwood,
CODlJDCIIt: .. Utlk, Ngnvood
non-lawyers can conduct the
aClUal closings. .. Alabama
Ethics Opinion RD-94-6t

'Rule Pending (1) (See IAlaska bs arole pendiq beiore·-t-A-.S-.-O-,.-08-.-2-IO-(-W-ho-ma-y---;No~=J8wyerclosings routine
Propo5(d Rule 33.3) its Surreme COOt1 that closin, practic~ law). Alaska Rufes of
Commew; see also A.S.OS· :activides are the ptaetice of law. Court· Rule 63.
88-405 etfec«ive 6n6196 ICOmmeal' Draft PropJsed Rule Cgmmwl; A.S. 21.66.180(2) I

coocerning doc. prtp. 33.3 specifically exemptS from the title insurance OOflllaDY may do
pracrice 01 JJw ..advice. fur . any ael incidental 10 a I'Oficy of
compensation t as 10 the legal rigllls ti[)~ insunmce: "including bur no(

and dUlies 3JlPUcabJe to the specific Iimited rOt conducting OJ holding
circumstane'cs of any persontl as an escrow9 !enlement, or closing
well as ·preparation of documeDlS of a transaction...
and contracts. for c~osation.
by which legal righU are affected"
when performed in the regular
course of a btu lne$S having a
primary purpose O'ller than

________________j~rformanceof those acts.
Arizona 'ARIZ REV. STAT ANN 26 ~gisI3d()n AU.hori;~~-c-los-.i-n-gs--+-I---' I -J. ------ ._--

SecHon L (CQD1fIlCJJI' doc by non-atIOme)'S

p~~~~) .
Brok~~-fill in documems Ti~lc: ccmp.uues close in ---tJ---------~---t"I-N-on---la-w-Y-er-c.:-'IOS-in-g-s -,ou-tin-e---4I----~----
Pop< Cl)\lDI~ Bar A3s"n v. absence of clear prohibition
~624 S.W .. 2d 828

(Ark 1981) I i
California IW-ES.:r;-S-ANN. CAL INS. . ~~is)alion a~~horites--' -- - .. - - Non-lawyer Closi~g-; routiJl~·-~-tNon-aUtl~·y~ ~inse ;~~i -

CODE SecliJu 12340.3 c1osin~s by non-att0meys jesl:lte transactions
penni's d\lsin~ accivilirs in
connection with title

'..---Jin.s~!~K'e _._~_J__ . .__

:>
I
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._.~ -----
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Anomeys dominanl ronn af
settlement enliry.

Title coo1'lAnie$ clos~ rt3' est~le lNolHluomeys clost real
hy IO~lgstand 018 cu.sIOUl and leSlale transoclh.lIl~

praCllct

No case law

Jl-IOI t:L~
CommeDf; Set S~ction 10-11-)
(J) The bu3WSS of ,irle imurance
includes II the pe rfonnaoce o(
closing and settlement icrvices by
a li(Je insumre company.· Sub-
Section 3.' deflUeS closing and
senlement Strvices 8S ·providiD!
services for the benefil of all
l,ec~s5ary panes in connection
with d:Je sale, Iwing.
encmnbraociq I mortgaging,
crtating a sl:curw interest in and
to rul property. and the receipl
and disburscment of moocy in
connection with the salt, tea.se.
encumbrance, exchangt or deed
of lrusC,"I _._- _.---- _ ...----
All idemified cases CODCem By custom, aJtomeys close re2J NOJt-attomeys close real
document preparalioo estate transactions, exc~pl for estate transadions

equity lines. Some non-lawyer
closing tndlies cpenly advenise
(see al1ac11td). CQlDDlCm- Unlike
IDe Virginia State Bar. tbe
Com. Bar AS5·n is \'olwttary
Bar. nDi a stale agency. and is
entitled to articulate whatever

_.~_. ~pinion it wid-es.

Attorneys dnmirwt fonn
of seulemenr eriit}'

Bu1ksWl v. Unit<d Title AId
Escrow Co.. 484 A.2d .53.5
(D.C. 1983) (Conu1l0n~'e3!IJI

Title by sellltnleni of indh'id.ul
re~l eSlatc tram:ll1inn~ was
:cng:l~f'd in authorized b~;iness.) __ .

I -_.- .._---------------------,-- .....

on that tnle
be pennincd

em
'hJbition

not corduC1
ear

nor COOOUC(

ear

.. _J. __ ...__ .

-- ST~T~.·_~__f_. B~~~~~~~~~_---_=-
.. - _. - - .. - " -

BAR CONe------ . -.-
Tado RCII estale brokers m2y Tirle companies clo

prepare documents upon ab~nce of dea r flU
rcquesl, hut IX" hilt:
companies. Coowiy-BoDlc
RealtY lnv CO. V.~
Bu Ass·D. J 12 p.2d 998
(Colo. 1951). Tille WlaQn(y
ca..v. Qcoyer Bar Au t n,
312 p.2d 101 J (Colo. J9.57)

--- ,"-_a .... ,._a._

ecricul Al10rney must clO1e rul Tide corrvanie5 do
estate transaclions. Conn. elosings despite no :
Bar ASS'rt takes position tlUIt prohibition
dosing5 are practice of law.
Sec also Gdcyau;c
CQDunictcc Qr New Haven
Cilumy..v.~ 22 A.2d 623
(Conn. 1941) (ComwCIX" doc
prep.).

~ ,- ---.

\:are S!cUe Bar takes position lhat State Bar lakes posi
non-lawyu rn3y R(){ hamte c.:ol11'anies would D

... real eSlal~. ~~u~in~~.(?) 10 COfrluCI closin~~.

:ct of Columbia Title tomparties dQ not Tille cOt11flaRit5 do
close re~1 estate in DC (1) CIO!i ings despite 00

prohibit ion

ISSUE: What states forbid non-lawyer closings by stalule or by case Jaw?
LlJSION·=UoN!RA~~~i~_RESEARc.!. L_~ ~ __ i~~i·~c~~=~--=-I ... ~9~C~USION

Colo. Rev. Star. Ann. Section lo-lNon-bwyer closings routine Non-anomeys close Tcal
utale .rallsat:~ions

Co

Dis

Deb

>,._-
v. Conn
\0
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Noo-allomeys close rea I
t51ltt transactions

.. _--_.-
PRACT1CE CONCLUSION___~- .__ --.--r ----0- -- ._._---

NOIl-_atlomeys close rca1
cswe (ransacdoflj

CONTRA ALTA RESEARCIi

GcQriia Bar A.SS:n y. laWJItrs Aaorneys rorrenrly dornitwll
Tille bmu:a"" CQq1QOfjpJ Jj t fonn of settlemelu enliry. Title
S.E. 2rl718 (Ga. 19(6). companies closed real cSUte
See also GA. CODe Stdioos lj· transactjons for years Ifter the
19-52 (nothing cornined in UPL 1966 Gcoqia Bu C!§C

staNte snail prc:vent any corp.. ,,. cited. Banks conrinue to Con4ucl
from doing any act OJ acts set oul dosings.
i.n Code SecfiOlt 15· J9-50 to
wWch the persons ar~ a party.
.. Furtbennoce, a title tll\urance
company may p'tpare such
(13~rs as it thinks proper or
necessary in connection with a
title wwcb it PTCf'05eS [0 insure,
in order, in lIs opinion. ror it lO

be willing to insure the tide,
where 00 chaT8t is made for if by
che papers. -) and 15-19-53. GA
CODE ANN. Section 43-40-
2S(a'29 tmfair trade practice to
conduct tlthe c1osioC of any real
estate loosaction b~ an.,v liccmce
excQlC a broker unless the
licensee acts wxIeJ Ole
supervision of lhe broker under
whom such licensee is

Geor~ia prohibifs closing
transactions performed by non..
attorneys.

BAR RESEARCH

F.S.A. ~cfion 621.771
permits closing activities by
lille conlJanies as pan ()f
businus of Idle insuJ"UlCt! .. I -~---_.--- I .-....1-----.---.-.-. ---
GA CODE ANN SECTION
43~·25. J (199~) (men
CommeDf: doc prep statute),
closing fe.tl estate
transactions is pracrice of
law. Adv. Op: No. g6-~

(May 12, J989)

STATE
ISSUE: WI~at states forbid non-lawyer closings by statute or by case Jaw?

'~.-'--------r-----'--- . -~~-

BAR CONCLUSJON

I Legishdon tUlllorize5 closings by
·non-a"omeys

Florida

Georgia

;l>
I
0\
o

lbl\l,aii j licensed..... (Emphasis added)

J(as UPL-s(aru;-- N~ infOffil.3lion au;bOriling ·---·--r-ille companies ~o-u~i~ety- ~I~- --IN~~-~tlomeys dose Teal
non-law)ers 10 (OUdUC1 dosings residential and conunerclal estace Ira.nsactions

IfaJ\S3l;( iolli •
.._.._-------- . ----
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ISSUE: Wh3l stales forbid non-lawyer closings by statute or by case law?
•• ' _. -- , __••__ ... _ •• _. , ~-_ --~ -.--.....,__ •• °

0
, --_ ... -----_._--,----- •• - -_. _ ••• _ ..... - --•• -

CONCLUSION

Non-altorneys clos.e rea]
e~te transacriOJu

Non~attomeys close rt41
estate transactions

Non-attorneys close rcal
estate transactions

Non·lawyers close rea)
estate lransactions

PRACTICE

__. . I

Non-anomey closings customary INoo-2Clomeys close real
estate lransal1ion'l

Non-attorney cI03in~
common

Non-attorneys close by
custom aJJJ pnctice

_ _ i- ~_ ~~!!.~~~~~~~_~I_'__'_~~ ~9~~~USJON~O~!.~A ALTA RESEARCH
Has UPL s~tule No in!Ont1alLon authnriting In R Matbcws 19 P. 2d 536

non·bwyers to conduci closings (Idaho 1938) (doc. prep) NOTE:
The Idaho Supreme Coon has
historiclUy dtclino:l Co implenteDl
rules proposed by the kJabo Bar
Ass'n 10 restrict DOn-lawyer

I I Idoc prep. fl·----.- '--~"

STATE
Idaho

Illinois

I.ntia.n.a

1151Ll COMP STAT. \LtgiSlatiOU aulltoriw closings by
Section }55/3 permits closing I noo-attonxys
aCliville5 in conjunclion with

lisStUOCt ordlle licy _'_~ I I I .-
indiam Swc Bar Ass'u v. Title CO~lnieS close in afmnce of
[OOjana Rear Estate Ass'p. dar prohibition
191 N.E. 2d 711 (Ind. 1963)

_ (doc prep) I I I -- ---._- -- ..
Tille insuranc:e nor sold in No titte insurance by statute
Iowa; lhere(ore, title Real estate agenrs may perfonn
companies do not conduct closings and prepare -simple
reaJ t:Stale closings documeJU."

~---- ,------ --- - ----~--------

Tille companies close real Title coqJaJlies close in INon~attomeys close rcal
estate trmsaetions absence of clear prohibition lestate tnuuaceioll5
A real estale &enter. 01 a Tille companies close in I ------- .

title insurance company on absence of dear prohibition (1)
behalf of a real estate
mon8agc lender may peJfonn
the mirtisleriaJ aces Dectssary
[0 close a ~1 emue loan.
KBA U-3l

,(Mar. 19~1) I I ._. __

Kentucky

Kans3S

>.10\\/3
I

0\
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.J-- ---_ .. _-----~-~---

MinneS013

Michiga.n

Muyland

Maine

ISSUE~ What slates forbid non-lawyer closings by statute or by case law?
--- STATE --r-SARRESEARCH BAR CONCLUSION CONTRA ALTA RESEARCH PRAC-TICE -cONci.uSION

LooisiaIU ILAREY~STAT. ANN, StalUlte probibi1s oon-Inomeys OIlJy nor.aries C!.n close real rstate N0t2ries close real ~ale Non-la~~~ ck~~ r~I--
Section 37;2J2 A{a){d}(J99~) from coooueting real estate transactions. CQmmeOl; LA REV, fransactions IS unployees of tilIe C$.Jite transac1iom
(pracrice of Jaw slafUte) activities or preparing documenls STAT. AN", lS:2A J(a) (Notaries c<tmpanie5. Many oouries arc
CQrnmCm; ·Nothing in this shall M\'e the pnvCf to make attorneys.
section plOhibj15'ally person conve)'aoces)
from per1onning, as a no4uy
rub1ic, lIly ace necessary or
incidenlal to the exercise of
lbe powers and fuocliollS of
the office of lW)(ary public, as
IDose fKJwers are deliJleaard
in LA REV. STAT. Terle

I 1
35

." - I -
ITille companies close reJl Title cQ~es close in Non-lawyers ~Jose real
restate transaC1ions absence of clear protubition estate transaeUOJl~
I--

Tide cOmparUes close ruJ Title companie$ close in absence of Non-aftomeys close real
e.slJte cnnsaclions clear prohibition eswe traosaetions

~tMassactw.setts ITitle Co~es coOOuct Tille co~nies cooduet cJosin~s Mawc;Wscus Ass'o of Bank. Anomeys dominaat form of Non-attorneys close-re-al--
.) SOOlC cornm:rciaE closings, on commercial prqJerty. attorneys Counse) , loc v. CIMinE' Ltd. ~closfng emily. Bank! close eSCIle transaetiollt;

anorneys close reddeDlial cooouc, closin~s on residential 1993 WL 818916 (Mass Super. !((JIiIYlines. Note current
uansal:cions. Lowen Bar property. 1993) (default judgmel11 case) challenge in Colonia) til1c..case.
61U v. lAx.b.. 52 N.E- 2nd COmment; See pending
21 {Mass 1943) (doc prep MassadIl1setrS
case). See also Massactm· COQYCYancCIS Associuion v.
~en$ ConvC)lances A5socja~ Colonial Tiele & Escrow ~ .•
(ion. 1m; v. ClosinZS. LId. I Superior Coon Dept, of the
reported in Lawyers \Yetldy, Trial Coon CA 196·2746C---- --~~---- -----.- -- - .. _--- ------------ - --
Tille companies may c()I'nuct Title companirs dose in absence N(ln-alton~)'s close rul
real cstHe tTiU1Sactioos . of clear prohibition __ _ . . __ estate (rans3.etio!...~ .

MJNN. STAT. A.NN Se<:lton LC8isliftion 1u(JIOrires closings by NorHUfOnlt)'S close
)O? ,45 (1995) residential Teal non-attorneys real estafe fran~acliolls

eSlate dosing service may be
pwvidcd and a re~ charged
b)' a licen'\ed 3ttomey. real
fSlale hrck~r. re;tl est;ne
s.a.les ~rson. real esfale

_~~~~:~,~ fl~:'~l. ._
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ISSUE: Whal states forbid non-lawyer closings by SlCUUle or by case law?
... --- ..------------ ----------------- .._---_. ---- ---_.-.-- -_ .. _--...---._---------- ... - -_. - --- . -~..-.. __ .......

STATE BAR RESEARCH BAR CONCLUSJON CONTRA ALTA RESEARCH PRACTICE CONCLUSION
- ---- ~-'---~-'-- --~-------- -- ----- - - --~ .. - ... -_. - _. -- - .... ...~~. _..

Mississiwi MJSS. STAT. ANN Stetioll Statute prohibits non-attorneys Non·al(o~Y closings ~elter.tlly Non-attorneys dose reat
13·3·S~ 099~) (document from ccmuclmg real estate closinl futricted to urban areas estate transactions
drafting) Q..a.[Iu. Y. al.1ivilies or preparmg dowmel:lS

MissbsiJll)i SUM~ Bar Board
of Adutissions ]85 So. 2d
684 (Miss. 19(6) (Selection
of dOC\lJTltnts and rendering
any legal advice) ... -. -- ----

Missouri Title cOf11J3J1ies bandle rul Title ~anies close in absence of Non·anomeys close rea)
estate closings ~_~~"prohibition estate tnmsactions -

MOlU.ana Tide companies close real Tille cotJl)anies close in absence of NOfI-attomeys dose real
estate transactiom clear, probl~ltioc! estale tnnsl«.1ions

Nebraska Title cou.,an.ies close rea.J Title coIq)aJlies close in abs.ou:e of Non·lltonJe)'S close real
estate Iransactions dear prohibition estate transact ions

----_.~. ....._-----
Ne\'ada Tille companjes close real Tille co~s dose in absence of Non·IltGmey5 close raj

,

estaCt transactions clear prohibitioo estate lrans.at1ions, --_.---
New fIaIql$bire Tille companies close real Tille compaoic.s close in abJieoce of Non-attorneys close real

estate uansaclioDS clear probibition estate transactiOll5 --- .-'-

New Jersey Tiile c~ie.s close real Tit~ companies clese in absence of Non-astomeY5 close rul
estate transactioos dear prohibition estate lransadioos

...---
New Meltico Stife aar v. Ciuarrlj'g No information authoriz.inJ Slate Bar V Guardian Absulet Title companies close virtuUy Non-attorneys close rca)

~twrad litre Co llOo·lawyers to cClDdUCI closings. Tille Co.. 575 P.2d 943 all rea] esta.le transadwns. estate transactions
575 P. 2d 943 (N.M. 1918) Commc;nt: but set GUan:liao case (N.M.1978) (judicial notice of

dl~ by the Bu. widespread litle cOfIlWly closings

. - without harm ~o public)
- - ---

New York Title coo1>anies do not close Tule companies do not comua Non-atlorney real estate closings Non-attorneys dose real
rea) es~tc tramJetiom dosings despjlc no ckar rourine. Buyers and sellers often cstlle transactions

proJuhilion on tbc practice. rtrresemed by sepante tOOJ\Sel

._-- on buy/sell Irans~li(XIS.
. --- -- .... _.. .. - .... _-- -

>
~v.)
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..
Non-attorneys close real
estate tnnsaetions

Non-anomcys close real
estate transactions._---
Non..altomeys dose real
estate transaclions

.... .._ ._ .. of .. _._. 0_' _ .•• __.. • _ _ l __ ._••

No informalion autborizing
non-attorneys t~ coDduct cl~~g~.
No infoml3lion authorizing
non-attorneys to conduct closings.

Statutory prohibition against
UPL
St3tttOry prohibition against
UPL. Orceon Stale Bar v.
EmYkL S73 P. 2d 674
(Or. 1971) (doc prep case
wiLh scri~teoer exception)
See also Oecloo Stale Bar
II. WIidlL. 573 P. 2d 283
(<?~_ ~19.7?) -! . _

Generally. in South Ohio, DO

attorneys are used. whire in
North Ohio, attorneys reprtse...

I 1________ I ,buyers and seUers ~_.__-.~----

Non~attomeysclose by C\I~om

,aoJ practice
Non·auomeys close by CUSlom

am practice

ISSUE: What slates forbid non-lawyer closings by statute or by case law?
____.o ~. ... ----- I ---_. u. __ -. i r ----..-- __ .0 - __

CONT!tA ALTA RESEARCH PRACTICE CONCl~~!9~

Aflomeys dominam form of Non-lawyers close re21
closings except with cenain e.uate 1J'8J15aCljOIlS.

lemen. Prtvious'y, lelder
dosinls were tbe 11011Il•

Comment· Scope of the eJcdIcL
"primary u.ereSl" e~ioo
unleSlal..

STATE
North Carolina

North Dakota

Oregon

Olla.homa

~ BAR RESEARCH ._.. '" :~JAR CONCLUSION

N. C. GEN. STAT. Sectioa Statute proh.ibits OOJt.attomeys
84 -2.1 (define praclice of from conducting real estate
I1w) but see "primary inlerest closlo,s aCllvities or preparing
.. ek.ception. SJalc.L eJcdm. docwnerus. "Jt is tbt opinion of
J27 S.E. 2d 331(J962) tbe Conswner Protection
NOTE: A N.C. Statute C()1Umin~~ or the NOM Carotina
retpJlrcs an independeDf S[8te Bar thai a fide co~oy does
anomey '0 cenify lttle for nor have a primaty merest in a
line insurance rc=al estale cJosin& thai would

• enable it to prepare documenls .IlL
dose a real atilt Cg058.dlOD ror
ollten·. (BisJtlighted ponioD
appe2red in Virginia State Bar
conclusion, t.aal...aIX.in Nonti
,CarQlina State Bar le11er.)

St.3rtltory prohibition against No information authon;u:;g-·---I INon-attorney real estale closing! Nm.attomeys close real
tJ Pl non-lawyers 10 coDduct routine esl2te tnutSadions

» I dO$ings.
~ Ohio S~l\Jlory p;~hibit-ion-a-g-aUlS-'-t-+N-o-inJi~om-L3-ti-O-D-IU-l-llO-rl-l-in-g---·----·--------11-----------+-1-------

urL non·attomeys to conduct closings.
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Noll-a(lOmr~"5 close real
estate uansac;,ions

I ----------- -.---

Non·~nomeysclose real
eSlale lra)L~c.:tium

Nnn-3ttnn~y~ dose re:41
__ 1 . Jestale uan~ac.ion~

Ula~1

Tille comp:mies do~ close
('(.d estate tntnSlCtious

Soulb Carolina v. lIuxm..
Service Cp. Inca 351 S.E. 2d
l5 (S.C. 1987)

--~---- I -_.--- . - ------------
Title COtn[1anies perform teal Tille COOllmies close in absence of Non-iltioOleys dose .-eal
estAte closm dc~rp'~~~b~~i~ estate transactions _

Title companies close real No infomlaliof\ aUlborizing Bar Au'n of Tcml;ucc. Non-)awyen rOl)lioelyc~ reJl Non·attomeys dose real
eSUIe transactions DOn·a!10me)'5 '<I cooduct closings ~v. Uniun PlankfS TUle estate transactions esLa.te uusaetions

Guaranty CQ 326 S.W. 2d
761 (Tenn. Ct. App. 19S9)
(Conduct of closings not the
practice or law)

------ t - -' t
General slalllfory prohibit ion Tlrle companies dose iB absence of
against UPL (lear proJLibitioo

- __ I _ .----.~- ._-- -- ._, • ----.I -- -'.<

'Tille companies perfoml r~1 Tille cornpanks close in absen(~ of
.._~eS(3te 110S~\g~ .__ . ~k2r prol:~~~ion_ ' __ ..__ .~ ..

Tenness.ee

S<xJth Dakota

Texas

Sooth Carolina

ISSUE: What states forbid non-lawyer closings by statute or by case la'A'?
'---~STATE----'l=~!t RESEARCH .- BAR'CONCLUSJO~ . CONTRA ALTA RESEARCH- ~ ~~~~IJCE--=-~_~~O~~~_l!~!~!"
Pennsyhrania ,A litJe insuraoce cOlJ1laDY did Tille cO"llanies close in absence of Non-altorneys close by cuslom

oof en~age in ,he clearprohibilion and practice
unaulbJriud praclice of law
when il tlid 00f bold itseJf
out 10 tbe public' as
authorited to cooouet any
business excepl line insur-
ance, bUI which, incidwtaJ
10 ~ssuance of tille insurance,
preJUrtd dteds. mongages,
assign.menls of mortgages,
and agre~mtnu, aJld
informed awlicants of
conditions undu wbkh title
insurance would be issued.
l.IBrum v. CQrnmonwullb
Tjtle of Philadelphia 56 A.2d
246 (Pa. 1948), Statutory

~f l~~~~a~lu~ -------~----------~--------.-
~ Rhode lslmd R.I. ~n. Laws Section Legislation autboriz.eJ closings b)' Non·attorneys close by cll$tom Non-auomt)'s dose real

11-27-16 Iloo~aetomeys and practice. ~~,e rra.nsacliOf!s-.:- ._
I Attorneys close real tsfale OnIx.at1omeys close rear

uansacdoos tSl1le lnlllsacdoos
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ISSUE: W
---'

hat slales forbid non-lawyer closings by statule or by case law?----- --- .- ._ ...__. ------ -,-- .. -
STATE BAR RESEARCH BAR CONCLUSION CONTRA ALTA RESEARCH PRACTICE CONCLUSION- - ----_. ---- .

Vermont SlaMory prohibition alainst No infomwion authoriliJ1, Attorneys and banl:s dOlllinam Non-attorneys close rea I
UPL non-attorneys to conduct clos iogs. form of estate tr2DSaclioDS

closinJ mrity -"--
Washington !Iowtn v. T Title No informatioJl autborizing Non-attorneys routinely close Non-attorneys close reJ I

lorurm:c Co. 67~ P. 2d 193 I1On-attorneys to conduct closlnlS real eSlate transactions NOTE: estate. ramaetioll5
(Washington 1983) (doc Washinlton has limited pnctice
drafting) CuJnmv. Hcrila,C officers (DOIHluomeys) who
HWiiC RcakQrs Inc 694 P draft certain documenIs.
2d 630 (Wash. 198.5) (doc
drafting)

. _. ------ . ~ .. -

West Virglnla Tille Igens, who are NQ title insurance by st.ttUle (1) Anorneys dcnWnt form of Non-attorneys close ICaJ

required 10 be Ittomeys(1) closing enlity. allhoogh banks estate transactions
dose rul estate 11'3DS3etions aJso close real esUlre ~0ftS
Tide collq)anics do DOt exist

---
in WW Virginia. (1)

Wisconsin Title companies perfunn real Tileco~s close in absence of Non-a.uorneys close rea)
estate lransactions clear prollibkioo eslaCe crans&etioos
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APPENDIX I

Model RerulaLioa Servie.e-Oct.ober 1995 .

TITLE INSURANCE AGFNT MODEL ACT

Draftiac No'~: This model Act Ihould be .dopted concurnnLly with the TiLle Insurers Model Act because the Acts CODLain
many complemeat.ary provilioGl aDd both Acu are reqwred to provide lun:1c:ieot. rqulatioa or uUt iftluraace.

Table or Contents

Section 1.
Section 2.
Section 3.
Section 4.
Section 5.
Section 6.
Section 7.
Section 8.
Section 9.
Section 10.

Section 11.
Section 12.
Section 13.
Section 14.
Section 15.
Section 16.
Section 17.

Title and Purpose
Defmitions
Licensing Requirements
ExamiJ1atioll GfTitle Insurance Agents
Prohibition ofRebate and Fee Splitting
Controlled Business Provisions
Favored Agent oC Title Insurer
Required Provisions or Underwriting Contract with Title Insurer
Policyholder Treatment
Conditions for Providing Escrow. Closing, or Settlement Senrices, and Maintaining
Escrow and Security Deposit Accounts
Record Retention Requirements
Application of Other Insurance Code Sections to Title Insurance Agents
Rules and Regulations
Penalties and Liabilities
Violations of the Real Estate Settlement Procedures Ac.t CRESPA>
Severability
Effective Date

(Note: All sectlons omitted except Sect10n 10)

Section 10. Conditiou for Providing Escrow, Closin(, or Settlem.ent Services, and
Maintaining Escrow and SecUrity Deposit Account.

A title insurance agent may operate as an escrow, security, settlement or dosing agent, provided
that:

A. All funds deposited with the title insurance agent in connection with an escrow,
settlement, closing or security deposit shall be submitted for collection tD or deposited
in a separate fiduciary trust account or accounts in a qualffied financial institution no
later than the close of the next business day. in accordance with the following
requirements:

(1) The funds shall be the property of the person or persons entitled to them
under the provisions of the escrow, settlement, security deposit or closing
agreement a,nd shall be segregated for each depository by escrow I settlement,
security deposit or closing in the records of the title insurance agent in a
manner that permits the funds to be identified on an individual basis; and

(2) The funds shall be applied only in accordance with the tenns or the individual
instructions or agreements under which the funds were accepted.
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B. Funds held in an escrow account shall be disbursed only pursuant to a written
instruction or agreement specifying how and to whom such funds may be disbursed.

C. Funds held in a security deposit account shall be disbursed only pursuant to a
written agreement specifying:

(1) What actions the indemnitor shall take to ~atisfy his or her obligation under
the agreement;

(2) The duties of the titl.e insurance agent with respect to disposition of the funds
held, including a requirement to maintain evidence of the disposition of the
title exception before any balance may be paid over to the depositing party or
his or her designee; and

(3) Any other provisions the commissioner may require.

D. A.D.y interest received on funds deposited in connection with any escrow, settlement,
security deposit or closing shall be paid, net of administrative costs, to the depositing
party, unless the instructions for the funds or a governing statute provides otherwise.

E. Disbursements may be made .out of an escrow, settlement or closing account only if
deposits in amounts at least equal to the disbursement have first been made directly
relating to the transaction disbursed against and if the deposita are in ODe of the
following forms:

(1) Cash;

(2) Wire transfers such that the t.mds are UDCX)nditionally received by the title
insurance agent or the agent's depository;

(3) Checks, drafts, negotiable orders of withdrawal, money orders and any other
item that has been fiDally paid before any disbursements;

(4) A depository check., including a certified check., governed by the provisions of
the Federal Expedited Funds Availability Act, 12 U.s.C. f 4001, et seq.; or

(5) Credit transfers through the Automated Clearing House (ACm which have
been deemed available by. the depository institution receiving the credits.
The credits must confOnD. to the operating roles set forth by the National
Automated Clearing House Association (NACHA).

F. The title insurance agent shall have an annual audit made of its escrow, settlement,
closing and security deposit accounts, conducted by a certified public accountant 00 a
calendar year basis at its expense within ninety (90) days after the close of the
previous calendar year. The title insurance agent shall provide a copy of the audit
report to each tiUe insurance company which it represents. The commissioner may
promulgate regulations setting forth the minimum threshold level at which an audit
would be required, the standards of audit and the form of audit report required. Title
insurance agents who are attorneys and who issue title insurance policies as part of
their legal representation of. clients are exempt from the requirements of this
paragraph. However, the title insurer may, at its expense, conduct or cause to be
conducted an annual audit of the escrow, settlement, .dosing and security deposit
accounts of the attorney. Attorneys who are exclusively in the business of title
insurance are not exempt from the requirements of this paragraph. The
commissioner may also require the title insurance agent to provide a copy of its audit
report to the commissioner.
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G. If the title insurance agent is appointed by two (2) or more title insurers and
maintains fiduciary trust accounts in connection with providing escrow, closing
6ettlement 6ervices, the title insurance ·agent shall allow each title insurer reasonable
access to the accounts and any or all of the supporting account information in order
to ascertain the safety and security oC the funds held by the title insurance agent.

H. Nothing in this Act shall be deemed to prohibit the recording oC documents prior to
the time funds are available Cor disbursement with respect to a transaction, provided
all parties conSent to the transaction in writing.

1. Nothing in this section is intended to amend, alter. or supersede other sections of this
Act. or the laws of this state or the United States, regarding aD escrow holder's duties
and obligations.

J. The commissioner may prescribe a standard agreement for escrow. settlement,
closing ~r security deposit funda.
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EXHIBIT B

Model R.eculalion Ser'\°lce-April 1996

TITLE INSURERS ~fODELACT

Drafticc Nole: This model Act should be adopud concurrtntl)' "'Jlh the Title InsuranCl ~ect Model Act because the Act.s
cODt.aie many complemeDt&ry provilioDs aDd both AN &te required c.o provide ,,,,mcleet reculauoD or tide iDsuraDce.

Table o( Contents

Section 1. Title and Purpose
Section 2. Application of Act and Construction with Other Laws
Section 30 Definitions
Section 4, Corporate Form Required
Section 5. Authorized Activities of Title Insurers
Section 6. Limitations on Powers
Section 7. Minimum Capital and Surplus Requirements
Section 8. Single Risk Limit
Section 9. Admitted Asset Standards
Section 10. Reserves
Section 11. Liquidation. Dissolution or Insolvency
Section 12. Restrictions on Dividends
Section 13. Diversification Requirement
Section 14.1 Direct Operations-Policyholder Treatment
Section 15. Duties ofInsurers UtilW.ng the Services ofTitle 1n&urance Agents
Section 16. Conditions for Maintaining Escrow and Security Deposit Accounts
Section 17. Prohibition on Rebate and Fee Splitting
Section 18. Favored Title Agent or Title Insurer
Section 19. Premium Rate Filings and Standards
Sec:t:ion 20. Form FiJ.ing
Section 21. Filing by Rating Bureaus
Section 22. Record Retention Requirements
Section 23. Rules and Regulations
Section 24. Penalties and Liabilities
Section 25. Violations of the Real Estate Settlement Procedures Act (RESPA)
Section 26. Severability
Section 27. EfFective Date

(Note: All sections omitted except Section 16)
Section 16. COllditiona for MaiDt.ainin~E.crow aDd Security DepMit Accounta

A title insurer may operate as an escrow, security, settlement or closing agent. provided that:

A. All fwlds deposited with the title insurer in cODJ:1eetion with any esCTOW J settlement,
closing or security deposit shall be submitted for collection to or deposited in a
separate fiduciarj' trust account or accounts in a qualified financial institution no
later than the close of the next busiDeas day, in accordance with the following
requirements:

(1) The funds shall be the property of the person or persons entitled to them
Wlder the provisions of the escrow, settlement. security deposi: or closing
agreement and shall be segregated for each depository by escro..... , settlement,
security depositor closing in the records of the title insurer in a manner that
pennits the funds' to be identified on an individual basis; and

(2) The funds shall be applied only in accordance with the tenns of the individual
instructions or agreements under which the funds were accepted,
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B. Funds held in an escrow account shall be disbursed only pursuant to a written
instruction or agreement specifying how and to whom such funds may be disbursed.

C. Funds held in a security deposit account shall be disbursed only pursuant to a
written agreement specifying:

(1) What actions the indemnitor shall take to satisfy his or her obligation under
the agreement;

(2) The duties of the title insurer with respect to disposition -of the funds held,
including a requirement to maintain evidence of the disposition of the title
exception before any balance may be paid over to the depositing party or his
or her designee; and

(3) Any other provisions the commissioner may requ'''''e.

D. Any interest received on funds deposited in conDectiOI1 with any escrow, settlement,
security deposit or closing shall be paid, net of admjnistrative costs, to the depositing
party, unless the instructions for the funds or a governing statute provides otherwise.

E. Disbursements may be made out of an escrow, settlement or closin( ac:count oaJy if
deposits in amounts at least equal to the diaburaement have finJt beeD made direc't1y
relating to the transaction disbursed against and if the deposits are ill ODe of the
following Corms: .

(1) Cub;

(2) Wire t:ransfers such that the funda are unconditionally received by the title
insurer or the insurer's depository;

(3) Checks, drafts, negotiable orders of withdrawal, money orden and any other
item that has been finally paid before any cii.abunementa;

(4) A depository check. including a certified check. governed by the provisions of
the Federal E%pedited Funds Availability Act., 12 U.s.C. t .walt et seq.;.or

(5) Credit transfers through the Automated Clearing House CACH> which have
been deemed available by the depository institution receiving the aedita. The
credits must conform to the operating rules let forth by the National
Automated Clearing HOUH AuociatiOD (NACHA).

F. Nothing in this Act shall be deemed to prohibit the recording of documents prior to
the time funds are available for disbursement with respect to a transaction, provided
all parties consent to the transac~oo in writing.

G. Nothing in this' Act is intended to amend, alter or supersede other sections of this
Act. or the laws o( this state or the United States. regarding an escrow holder's duties
and obligations.

H. The commissioner may prescribe a standard agreement for escrow, settlement.
closin,g or security deposit funds.
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APPENDIX J

. Real World Impact of Controlled Business
- Goal to Increase Sources of Revenue Through Settlement Sernces and Control Entire
Process~

- Lenders through affiliated title/settlement companies

-- Real estate companies through affiliated lending, title/settlement
companies

- Payment of Incentive Fees to Employees & l\Ifanagers to Encourage Business to be steered to
affiliates under 1992 regu1~tioris

- Loan Officers as employees are paid referral fees to steer tide/settlement
business to affiliated companies

-- Real estate managers are paid referr:l1 fees to promote Jgents to steer lender
business to in-house lender a:ffi1iates and title/settlement affiliates

-- l'In-House!' Settlement Service Providers

-- Types of "in-house" lenders

- Rea1estate companys wholly o~ned mortgage miliate

- Joint venture with. mor..gage originator, where fee is paid to re21
estate office .for tlking of application, or stock

- Lender paying a high desk fee to rent space to the exclusion of
other lenders from the real estate office, and a commitment from
the broker to enCOUf3ge the use of that lender.

_. Types of "in-house" title/settlement providers

-- Reai est1Ie company's wholly owned settlement affiii.ates

- Joint venture between real estate broker or lender having stock
ownership ~1th title underwriter, and receiving dividends for
merely refening consumer business.

-- Lenders title/settlement company.
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Where Does the Consum.er Fit In to Controlled
Business?

- Consumers, who buy a home only once or twice, establish a trust with their real estate
professional

- Real Estate Agent

- Loan Officer

- Consumer relies upon these professionals to make referrals to the lender
providing the best rate md service1 and the settlement agent with the expertise and
ability who ~illlook out for his interest

- RESPA Disclosures of Controned Business self interest referrals are clearly lost in the
multitude of fonns and disclosures

-- Lenders present a multitude of "disclosures" at loan application

- Real estate agents present a multitude offorms and disclosures upon establish
ing their relation with the consumer

-- Consumer referrals by real estate agents and based on price and quality of service used to be
the norm; steering for settlement services used to be unethical.

- Fast emerging controlled business arrangements are subject to steering:

- If the referring party has a self interest, which can be from a simple company
pressure (by ~ sales manager rec...-iving a referral fee), to the p3)ment of a referral
fee or a. dividend, that interest will direct the reterral of the consumer to the
lender's or real estate company's a:ffiIiates.

- No matter how well the controlled referral may tum. out, the opportunities for the consumer to
shop for the best provider~ and for the referring person to disinterestedly direct the consumer to
the best pro"ider have been lost when the person making the referral has a self interest as the
basis for his or her referral.
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Anti-Competitive Controlled Business;
Steering in Real Estate Closings

Lenders
- Lenders at loan application will try to steer the
consumer on their own title agency affiliate

- Lender then refers settlement to an
in-house provider, or an affiliate
which will do the settlement for
lender's title agency

-- Lender reaches the consumer
early in the process and is free to
market its tide insurance product at
loan application; does the consumer
know better?

CAVEAT
But Ot.~ l;").J"FAIR TR.IDE PRAC
TICES STATUlr..S PROvIDE:

Virginia Code Section 38.2-513: Fa
vored Agent or Insurer; coercion of
debtors..... -e. No person who lends
money or extends credit shall solicit
insurance on~ or personal property
after a person indiwtes his interest in
securing a first mOIt:::aage credit exten
sion, until the person has received a
commitment in writing from the lender
as to a loan or credit extension.

Employees of some lenders are paid commissions to capture the title insurance
business. If a separate settiement agent is designated, as in a real estate contracr, the settleme:t£
fees of the consmner's selected settlement agent who takes the liability and does the work for the
settlement are increased when the tide insurance has already been diverted.

..J
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Real Estate Companies

-- Broker o\Vned lender and!or title company

-- ;\tray be wholly owne~ or a joint venture with the· broker ha"\ing a stock
o~vnership interest.

-- Independent lenders and settlement agents are often LOCKED oliT, not
being able to meet with the agents in their own sales offices to present th~..r

competitive products.

-- Broker '"encourages" the agents to refer their business to its lender and title
insurance affiliate.

-- In some current joint venture mangements, the broker pro
vides list of "selected attorneys" who will take captive referrals
£i·om the brokers title agency to do the settlement if. the cOBSumer
wants an attorney

-- .-\.gents are often rewarded for cooperating or penalized indirectIYfor not going
with the company plan

-- Joint v\~nrures~ a described in yfichael Smith's Jrticle in the Virginia Land Title .Association
Examiner ne\vsietter, describes such arrangements as happening now.

-- The refening broker and the title agent or lender, who both have their hands in
the profits of the title company's worl4 result in higher costs for the CODSmner
when the business is controlled.

- Individual Agent owns part of title/settlement agency

-- Settlement agent sells shares of a title insurance agency to individual high
producing agents; agents steer their consumers to their title agency, and receive
large dividends, often in competition \,ith their broker's competing agency.

-- Quality and price become secondary when self referrals become the norm.

-- R~al estate 3gent steering of the consumer, which used to be unethical, now is encouraged
because the self-referrals payoff.
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Builder Steering
The almost universal practice for builders is to require the

builder's designated lender to supply the loan and require the
builders designated title/settlement agent to do the settle~

ment.

--' The homebuyer is faced with a one~sided

contract. TIle buyer doesn't want the builder
to be upset in building the new house, so he
or she complies in most cases if he or she
wants the home.

- Often the coercion is economic, in that the
builder \"vill offer the purchaser J large closing
cost credit only if th~ buyer uses the builder's
a:ffifut.te lending md title services.

- The industry express purpose is to control
the transaction sinc~ the builder is often
building a house for J. particular buyer and
wants to know that buyer will qualify and
purchase the house, and that the builder will
get its mon~y promptly from closing.

CAVEAT:

BLi:

RESPA Section 9: (JJ No
seller of property· that ~ill be
purchased wi~ the, assistance
of a federally related mortgage
loan shall require, directly or
indirectly, as a wndition to
selling the property, that title
insuran~ covering the prop
erty be purchased from my
particular title company.

Once again, la~-s are disregarded in the pursuit of title insur:mce profits; rewards for violating the
law have become profiuble.

Controlled business has naturally caught on for builders as well.

- Large national builders doing the entire transaction and. WI'3pping up the
consumer transaction in-house can keep up to 85~1J of the title insurance
premium; can the title underwriter stay solvent with such a giveaway?

-- Other settlement agents have gone to small to mid-size builders VlIith joint
ventures opponunities; from J Fairfa."{ County title and escrow company to a
local builder:

- "1 can make you $40~000.00 in title insurance di\tidends per
year in a joint venture based on your v"OItmle of closings, if you
change over from the settlement agent (who has done your
closings for the last 13 years]." You don't have to do anything but
refer the business; you can use that money to pay salaries ofyour
employees.

- .In such directed business, the consurn~s interest is azlin left out of the tnmsacti~ and closing the
transaction becomes primary. A-76



APPE~nIX OF IvL-\TERL'\LS FOR THE CO~1lvllTIEE

-- Statement of Daniel Bolinsky before HlJD, 8/6/93, which indicates the mentality of
controlled business. Lock outs of competition and denims to Jgents for non-referrals are
suggested.

-- Illustr:ltes management suggestions of penalizing agents who do nor refer to

the controlled business affiliate

-- Consumer Federation of ,America st1tement to HUTI. 8/5;93~ indicating that referral
incentives and controlled business take away the consumers right to shop.

-- "eFA recommends that the Department rescind the November ~ 1992 role
(pennitting employee referral fees) and take appropriate steps to publish J

subsequent rule that is in accord "ith. the statutes and the overriding purpose of
[he pro\,;sions to protect consumers - over and above that of my other
participant in the settlement service marketplace -- from abusi\.·e. price-infuuing
kickback schemes" p.2 .

-- '"it is a rising tide of consumer rip-offs egged on by dehoerate restrJint of
competitive market forces - forces that reward consumers with the benefit of
better prices. quality and service. An~ this is not one-SlOp shopping. Bu~

r:lther. an open invitation for some of the largest financial service companies in
our n~rion to engage in one-stop rip off's of consumers" p.S

-- Dec1ara£ion of Professor \Villiarn Eskridge~ Jr., 3 recognized expert on these issues who
srudied and \vrote on controlled business in this nation while at the Cniversity of Virginia.

"T0 my thinkin~ there is no consumer protective re~on for :illO\\ing
~mpioyee bonuses. but there is an ob"lous interest group re3Son - to make
sure that employees or sales managers or reJ1 estate agenrs or loan officers steer
consumers to the .:lffiliated company, ~·hether they offer consumers any ben~tlt

or not. ... there is substantial re:lson to expect the af.fifulted companies to charge
higher-th.Jn-market prices... 0'

- "Because the focus of the process is choosing a particular house~ homebuy
~rs Jre panicuiarly likdy to be lazy shoppers for finJ11cial servi~ inciuding
the home loan itself; because title insUf:1nCe and other settlement seI'\ic~s

represent a smail portion of the overall price and become most relevant only at
the end of the hOlnebuying process (when most consumers just want to get it
over with Jnd feel time pressured), homebuyers are most likely to avoid any
king of shopping for these services." p. 11
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- "And Peat ~farwick found that only 11~~ of the interviewed homebuyers spoke
to more than one title comp3IlY... and further reported that most homeowners
believe that title insurance services and prices are pretty much unifonn, .1 beliefthat
is incorrect for most markets." p. 12

- "Study after study has sho~n that when real estate professionals have incentives
to refer settlement businesses to companies controlled by their employers~ they will
do so, and consumers will pay higher prices". p 13.

- "In the mid 1970'~ the Department of Justice's Antitrust Division conducted a study
of title companies affiliated with realty companies and conluded that controned
companies charged higher prices than other companies." p. 14.
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-- IfAnd Peat i\:larwick found that only 11~'O of the interviewed homebuyers spoke
to more than one title company... and further reported that most homeowners
believe that title insurance services and prices are pretty much unifonn, a belief that
is incorrect for most markets." p. 12.

...- "Study after study has shoV\ln that when real estate professionals have incentives
to refer settlement businesses to companies controlled by their employers, they will
do so, and consumers will pay higher prices". p 13.

- "In the mid 1970's.. the Department of Justice's Antitrust Division conducted a study
of title companies affiliated with realty companies and conluded that controlled
companies charged higher prices than other companies. "p. 14.

- 1993 Statement of Howard A. Binniel in CRISIS v Cisneros, as to predictions of effects of
referral fees and controlled business on the marketplace.

- Diminished competition through forcing out ofsmail, independent providers.

- Steered business to controlled entities raises prices, as there is no reason to discount.

New, controlled entities forcing independent competitors out of the marketplace
have little sense of what independent competitiveness means.

- Joint statement from 17 attorneys general opposing controlled business and referral tees in the
settlement services industries.

- Statement of .-\.merican L.1nd Title .Association opposing controlled business and regulations

- 1VIakes the point that RESPA Sec. 8(d)(6) allows for states to make more strin::,aent
legislation regarding controlled business.
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97· 4756729

SUMMARY

APPENDIXK

Attorneys; Virginia Supreme Court rules regarding real estate settlements. Prohibits the
Virginia Supreme Court from promulgating rules or regulation limiting to attorneys, or having the
effect of limiting to attorneys, the closing of the sale of real estate or of loans secured by real estate.
The bill further decfares void any previously issued rule or regulation inconsistent with the bill's
provisions.
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97 - 4756729 12102196 12:48 PM Arien K. Bolstad

SENATE BILL NO. HOUSE BILL NO. _

1 A BILL to amend the Code of Virginia by adding a section numbered 54.1-3915.2, relating to

2 attorneys at law: reat estate settlements; Supreme Court rule or regulation prohibited.

3 Be it enacted by the GeneraJ Assembly of Virginia:

4 1. That the Code of Virginia is amended by adding a section numbered 54.1-3915.2 as

5 fonows:

6 § 54.1-3915.2. Rules reaardina real estate settlements.

7 The Suoreme Court shaH not promufaate anv rule or reaulation limitina to attomevs. or

8 having the effect of Iimitina to attomevs. the dosina of the safe of real estate or of loans

9 secured bv real estate. Anv ore'liousJy oromulaated rule or reaulation which is inconsistent

10 with this section is void.

11 #

12
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The

Coalition
For Choice In Real Estate Closings

APPENDIXL
Virg;lIia Banun Associ.alioll
Virginia AISOCWtiOIl of C()mnluniry B4nb
Vi'ginia MortBa,~ BanJt:ers A...rocim;orl
Vi,.,inia AssocialiOrl ofMortga,e B,oun
Virginia FinallciQI Services ASlociQIion
Virginia A.rloci4lion ofRealton
Ho".~ Builders Associ4lioll of Vir,inia
Vi'ginia lAnd TIde Association
Virginia Association of lAnd rule " Escrow Age,,"
Virginia ertdil Union Le(Jgu~

November 27, 1996

The Han. William K. Barlow
P. O. Box 190
Smithfield, Virginia 23430

Re: House Joint Resolution 210

Dear Chairman Barlow:

As promised, I enclose, on behalf of the Coalition for
Choice in Real Estate Closings, a draft of the Consumer Real
Estate Settlement Protection Act. We believe the Act is a
reasonable solution to this controversial issue. While short and
straightforward, this Act regulates settlement agents--non
lawyers and lawyers alike--in several important respects for the
benefit of consumers.

F;rst, the Act confirms, once and for all that non-lawyer
settlement agents may provide escrow, closing and settlement
services for residential real estate transactions. Such services
are spelled out in detail in the Act. The Act does not authorize
lay settlement agents to provide legal advice.

Second, the Act requires that all settlement funds be
deposited in escrow accounts at financial institutions authorized
to do business in Virginia.

Third, the Act requires settlement agents to pro~~qe an
independent annual audit of its escrow accounts--.-whIle title
insurance underwriters typically audit title insurance agent
escrow accounts annually, the State Bar imposes no such
requirement on attorneys. The State Bar only audits after a
problem surfaces. The Act will require all settlement agents,
including attorneys, to provide annual audits of escrow accounts.

Fourth, under the Act, settlement agents will be required to
carry errors and omissions or malpractice insurance policies and
fidelity bonds or employee dishonesty coverage, each in the
amount of $100 1 000. While title insurance underwriters typically
require these coverages of title insurance agents, the State Bar
imposes no similar requirement on attorneys. In fact, attorneys
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The Hon. William K. Barlow
November 27, 1996
Page 2

are not required by the State Bar to carry any form of
malpractice insurance.

Fifth, to conduct business, a settlement agent must be
(i) licensed in Virginia as an attorney, title insurance
underwriter or title insurance agent, a real estate broker or a
financial institution, (ii) exercise reasonable care in providing
settlement services and, (iii) comply with all applicable
regulations of his, her or its regulatory licensing authority.
It is important to note that no new regulatory entity or body is
created by the Act. While all settlement agents will continue to
be regulated by their current regulators, i.e. attorneys--State
Bar, financial institutions--Bureau of Financial Institutions,
title insurance companies and agents--Bureau of Insurance, and
real estate brokers--Board of Realtors, these regulators will
have specific authority to enforce the provisions of this Act.

Sixth, The Act requires advance written disclosure that non
lawyer settlement agents cannot provide legal advice to the
parties to a settlement.

Seventh, the Act contains substantial penalties for non
compliance with its provisions, applicable to lawyers and non
lawyers alike.

We look forward to working with the Study Committee on this
Act and hope it will be the pleasure of the Committee to
recommend the Act to the 1997 Session of the General Assembly at
the meeting on December 4, 1996.

Brian Ball

RBB/cls
Enclosure __
cc~en Bolstad, Esq.

- Charles M. Lollar, Esq.
Robert C. Barclay, IV, Esq.
Coalition Members

0299339.01
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The Hon. William K. Barlow
November 27, 1996
Page 3

a.p.s. to Arlen Bolstad

Arlen: I have sent this same letter with draft legislation
attached to all other Committee members and to representatives of
VaREAL.

REB
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Bill No.-------- ---------
A BILL to amend the Code of Virginia by adding in Title 6. 1 a Chapter numbered
1.3 consisting of sections numbered 6.1-2.19 through 6.1-2.28 as follows Chapter
1.3

CONSUMER REAL ESTATE
SETTLEMENT PROTECTION ACT

§ 6. '-2. 19. Title and Purpose - A. This Act shall be known as the Consumer Real
Estate Settlement Protection Act.

B. The purpose of this Act is to provide a comprehensive body of law for
the effective regulation and supervision of all persons performing escrow, closing
or settlement services in connection with real estate transactions in this
Commonwealth.

C. This Chapter applies only to transactions involving the purchase or
financing of real estate containing not more than four residential dwelling units.

§ 6. 1-2.20. Definitions - A. (I Appropriate licensing authority" shall mean the
Virginia State Bar, the Virginia Real Estate Board, or the Virginia State Corporation
Commission.

B. "Escrow" means written instruments, money or other items deposited
by one party with a settlement agent for delivery to another party upon the
performance of a specified condition or the happening of a certain event.

C. "Party to the real estate transaction" means a lender, seller, purchaser
or borrower with respect to that real estate transaction.

D. "Person" means a natural person, partnership, association,
cooperative, corporation, limited liability company, trust or other legal entity.

E. "Escrow, closing or settlement services" means the administrative and
clerical services required to carry out the terms of contracts affecting real estate.
These services include, but are not limited to, placing orders for title insurance,
receiving and issuing receipts for money received from the parties, ordering loan
checks and payoffs, ordering surveys and inspections, preparing settlement
statements, determining that all closing documents conform to the parties' contract
requirements, setting the closing appointment, following up with the parties to
ensure that the transaction progresses to closing, ascertaining that the lenders'
instructions have been satisfied, conducting a closing conference at which the
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documents are executed, receiving and disbursing funds, completing form
documents and instruments selected by anri in accordance with instructions of the
parties to the transaction, handling or arranging for the recording of documents,
sending recorded documents to the lender, 5ending the recorded deed and the title
policy to the buyer, and reporting federal income tax information for the real estate
sale to the Internal Revenue Service.

F. l1Settlement agenf' means a person other than a party to the real
estate transaction who provides any escrow, closing or settlement service in
connection with a transaction related to real estate in this Commonwealth.

§ 6. 1-2.21. Licensing Requirements, Standards and Financial Responsibility - A. A
person shall not act in the capacity of a settlement agent, and a lender I seller,
purchaser or borrower may not contract with any person to act in the capacity of a
settlement agent with respect to real estate settlements in this Commonwealth
unless the person is licensed as an attorney under Chapter 39 of TitJ~ 54. 1, a title
insurance company or title insurance agent under Chapter 46 of Title 38.2, a real
estate broker under Chapter 21 of Title 54.1, or unless the person is a financial
institution authorized to do business in this Commonwealth under any of the
provisions of Title 6. 1 or under federal law, or is a subsidiary or affiliate of such
financial institution.

B. Notwithstanding any rule of court to the contrary, a settlement agent
operating in compliance with the requirements of this Act or a party to the real
estate transaction may provide escrow, closing or settlement services and receive
compensation for such services.

C. A settlement agent shall exercise reasonable care and comply with all
applicable requirements of this Act and all applicable statutes and regulations,
including the laws and regulations pursuant to which the settlement agent is
licensed by the appropriate licensing authority.

D. A settlement agent other than a financial institution described in
subsection A of this § 6.1-2.21 or title insurance company as defined in § 38.2
4601, shall maintain the following to the satisfaction of the appropriate licensing
authority:

1. An errors and omissions or malpractice insurance policy
providing a minimum of $100,000 in coverage;

2. A fidelity bond or employee dishonesty insurance covering
persons employed by the settlement agent providing a minimum of $100,000 in
coverage.



E. 1. A settlement agent other than a financial institution described in
subsection A of this § 6.1-2.21 or title insurance company as defined in § 38.2·
4601, shall have an annual audit made of its escrow and trust bank accounts,
conducted by an independent certified public accountant on a calendar year basis
at its expense by not later than six months after the close of the previous calendar
year. The appropriate licensing authority shall require the settlement agent to
provide a copy of its audit report to the licensing authority. A settlement agent
that is a licensed title insurance agent under Chapter 46 of Title 38.2 shall also
provide a copy of the audit report to each title insurance company which it
represents.

2. In lieu of such annual audit, a settlement agent that is licensed
as a title insurance agent under Chapter 46 of Title 38.2 shall allow each title
insurance company for which it has an appointment to conduct an audit of its
escrow accounts on a calendar year basis by no later than six months after the
close of the previous calendar year. The title insur_ance company shall submit a
copy of its audit report to the appropriate licensing authority. With the consent of
the title insurance agent, a title insurance company may share the results of its
audit with other title insurance companies that will accept the same in lieu of
conducting a separate audit.

3. A title insurance company shall retain a copy of the audit report
for each title insurance agent it has appointed and all such reports shall be subject
to financial examination under Chapter 13, Article 4 of Title 38.2 (Sections 38.2
1317 through 38.2-1321.1).

§ 6. 1-2.22. Disclosure - All contracts involving the purchase of reat estate
containing not more than four residential dwelling units shall include the following
language:

Choice of Settlement Agent: You have the right to select a settlement agent to
handle the closing of this transaction. The settlement agent's role in closing your
transaction involves the coordination of numerous administrative and clerical
functions relating to the collection of documents and the collection and
disbursement of funds required to carry out the terms of the contract between the
parties. If part of the purchase price is financed. your lender will instruct the
settlement agent as to the signing and recording of loan documents and the
disbursement of loan proceeds. No settlement agent can provide legal advice to
any party to the transaction except a settlement agent who is engaged in the
private practice of law and who has been retained or engaged by a party to the
transaction for the purpose of providing legal services to that party.

§ 6.1-2.23. Conditions for providing escrow, closing, or settlement services, and
maintaining escrow accounts· A. All funds deposited with the settlement agent in
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connection with an escrow, settlement or closing shall be submitted for collection
to or deposited in a separate fiduciary trust account or accounts in a financial
institution licensed to do business in this Commonwealth no later than the close of
the next business day, in accordance with the following requirements:

1. The funds shall be the property of the person or persons
entitled to them under the prnvisions of the escrow I settlement, or closing
agreement and shall be segregated for each depository by escrow, settlement, or
closing in the records of the settlement agent in a manner that permits the funds to
be identified on an individual basis; and

2. The funds shall be applied only in accordance with the terms of
the individual instructions or agreements under which the funds were accepted.

B. Funds held in an escrow account shall be disbursed only pursuant to a
written instruction or agreement_specifying how and to whom such funds may be
disbursed. A settlement statement in the form prescribed under the federal Real
Estate Settlement Procedures Act which has been signed by the seller and the
purchaser or borrower shall be deemed sufficient to satisfy the requirement of this
subsection.

c. A settlement agent may retain interest received on funds deposited in
connection with any escrow, settlement, or closing provided written disclosure is
given to, and consent is obtained from, the purchaser or borrower.

D. Nothing in this Act shall be deemed to prohibit the recording of
documents prior to the time funds are available for disbursement with respect to a
transaction, provided all parties consent to such recordation.

E. Nothing in this Section is intended to amend, after or supersede other
sections of this Act, or the laws of this Commonwealth or the United States,
regarding the duties and obligations of the settlement agent in maintaining escrow
accounts.

§ 6. 1-2.24. Record Retention Requirements - The settlement agent shall maintain
sufficient records of its affairs so that the appropriate licensing authority may
adequately ensure that the settlement agent is in compliance with all provisions of
this Act. The settlement agent shall retain records pertaining to each settlement
handled for a minimum of five years after the settlement is completed. The
appropriate licensing authority may prescribe the specific record entries and
documents to be kept.
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§ 6.1-2.25. Rules and Regulations - The appropriate licensing authority may issue
rules, regulations and orders consistent with and necessary to carry out the
provisions of this Act.

§ 6.1-2.26. Penalties and Liabilities - A. If the appropriate licensing authority
determines that the settlement agent or any other person has violated this Act, or
any regulation or order promulgated thereunder, after notice and opportunity to be
heard, the appropriate licensing authority may order:

1. A penalty not exceeding $5,000 for each violation; and

2. Revocation or suspension of the applicable licenses.

B. Nothing in this Section shall affect the right of the appropriate
licensing authority to impose any other penalties provided by law or regulation.

-

§ 6. 1-2.27. Severability - If any provision of this Act, or the application of the
provision to any person or circumstance shall be held invalid, the remainder of the
Act. and the application of the provision to persons or circumstances other than
those to which it is invalid. shall not be affected.

§ 6. 1-2.28. Compliance - A settlement agent operating in this Commonwealth
prior to the effective date of this Act shall have ninety (90) days after the effective
date of this Act to comply with requirements of § § 6.1-2.21 and 6.1-2.23.
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1997 SESSION
APPENDIX M

970592126
1 HOUSE JOINT RESOLUTION NO. 584
2 Offered January 20, 1997
3 Continuing the joint subcommittee examining real estate settlement practices in the Commonwealth.
4
5 Patrons-Barlow, Davies, Keating, Moore and Van Yahres
6
7 Referred to Committee on Rules
8
9 WHEREAS, House Joint Resolution 210 (1996) established a joint subcommittee to study real

10 estate settlement practices within the Commonwealth, with particular emphasis on (i) the types of
11 entities furnishing such services and their practices, (ii) the extent of state regulation of these entities,
12 and (iii) any potential risk to the public or any possible illegalities associated with such entities or
13 practices; and
14 WHEREAS, in 1996, the joint subcommittee convened several meetings, conducted a public
15 hearing, and received extensive infonnation from a broad range of groups and individuals having an
16 interest in this issue, including Realtors, bankers, real estate attorneys, lay settlement agents, title
17 insurance companies, and citizens of the Commonwealth; and
18 WHEREAS, there is currently before the Virginia Supreme Court an opinion of the Virginia State
19 Bar Council that conducting a real estate closing constitutes the practice of law, and such opinion
20 could result in the Supreme Court adopting a rule to that effect; and
21 WHEREAS, the joint subcommittee received at its [mal 1996 meeting a briefmg concerning
22 controlled business relationships between til-Ie insurers, lenders, settlement agents and Realtors, an
23 emerging trend in the real estate settlement industry said to influence consumer costs, choices and
24 flexibility; and
25 WHEREAS, at its final 1996 meeting, the joint subcommittee also reviewed but did not adopt
26 legislative proposals directed at the real estate settlement industry including (i) prohibiting the
27 Supreme Court from adopting a rule restricting real estate settlements to licensed attorneys, and (ii)
28 requiring all persons engaged in conducting real estate settlements as settlement agents to be licensed
29 as attorneys, title insurance companies, title insurance agents, or real estate brokers, and to meet
30 certain standards for insurance, bonding, and auditing; and
31 WHEREAS, members of the joint subcommittee formally recommended that their work continue
32 in 1997 to permit (i) additional examination of the issues presented by HJR 210 (1996), (ii)
33 monitoring of Virginia Supreme Court activities regarding any proposed unauthorized practice rule
34 affecting real estate settlements, (iii) thorough analyses of legislative proposals before the joint
3S subcommittee in 1996, and (iv) investigation of issues associated with controlled business
36 relationships in the real estate settlement industry; now, therefore, be it
37 RESOLVED by the House of Delegates~ the Senate concurring, That the study of real estate
38 settlement practices in the Commonwealth be continued. The members duly appointed pursuant to
39 HJR 210 (1996) shall continue to serve; any vacancies shall be filled as provided in such resolution.
40 Staffmg shall continue to be provided by the Division of Legislative Services.
41 All agencies of the Commonwealth shall provide assistance to the joint subcommittee, upon
42 request.
43 The direct costs of this study shall not exceed $5, 250.
44 The joint subcommittee shall complete its work in time to submit its findings and
45 recommendations to the Governor and the 1998 Session of the General Assembly as provided in the
46 procedures of the Division of Legislative Automated Systems for the processing of legislative
47 documents.
48 Implementation of this resolution is subject to subsequent approval and certification by the Joint
49 Rules Committee. The Committee may withhold expenditures or delay the period for the conduct of
50 the study.
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APPENDIXN

VIRGINIA ACTS OF ASSEMBLY -- CHAPTER
An Act to amend the Code ofVirginia by adding in Title 6.1 a chapter numbered 1.3, consisting of
sections numbered 6.1-2.19 through 6.1-2.29, relating to the Consumer Real Estate Settlement
Protection Act; penalty.

[8 1104]
Approved

Be it enacted by the General Assembly of Virginia:

1. That the Code of Virginia is amended by adding in Title 6.1 a chapter numbered 1.3, consisting of
sections numbered 6.1 ~2.19 through 6.1-2.29, as follows:

CHAPTER 1.3.
CONSUMER REAL ESTATE SETTLEMENT PROTECTION ACT.

§6. 1-2.19. Title, purpose and applicability.

A. This Act shall be known as the Consumer Real Estate Settlement Protection Act.

B. The purpose ofthis Act is to authorize existing licensing authorities in the Commonwealth ofVirginia
to require persons performing escrow, closing or settlement services to comply with certain consumer
protection safeguards relating to licensing, financial responsibility and the handling ofsettlement funds.

C. This chapter applies only to transactions involving the purchase or financing ofreal estate
containing not more than four residential dwelling units.

§6.1-2.20. Definitions.

"Escrow" means written instruments, money or other items deposited by one party with a settlement
agent for delivery to another party upon the performance ofa specified condition or the happening ofa
certain event.

"Escrow, closing or settlement services" means the administrative and clerical services required to
carry out the terms ofcontracts affecting real estate. These services include, but are not limited to,
placing orders for title insurance, receiving and issuing receipts for money receivedfrom the parties,
ordering loan checks and payoffs, ordering surveys and inspections, preparing settlement statements,
determining that all closing documents conform to the parties' contract requirements, setting the closing
appointment, following up with the parties to ensure that the transaction progresses to closing,
ascertaining that the lenders' instructions have been satisfied, conducting a closing conference at which
the documents are executed, receiving and disbursingfunds, completingform documents and
instruments selected by and in accordance with instructions ofthe parties to the transaction, handling or
arranging for the recording ofdocuments, sending recorded documents to the lender, sending the
recorded deed and the title policy to the buyer, and reporting federal income tax information for the real
estate sale to the Internal Revenue Service.

"Licensing authority" shall mean the (0 State Corporation Commission acting pursuant to this Act, Title
6.1 or Title 38.2; (iO the Virginia State Bar acting pursuant to this Act or Chapter 39 (§ 54.1-3900 et
seq.) ofTitle 54.1; or (iii) The Virginia Real Estate Board acting pursuant to this Act or Chapter 21 (§
54.1-2100 et seq.) ofTitle 54.1.
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"Party to the real estate transaction" means a lender, seller, purchaser or borrower with respect to that
real estate transaction.

"Person" means a natural person, partnership, association, cooperative, corporation, limited liability
company, trust or other legal entity.

"Settlement agent" means a person other than a party to the real estate transaction who provides any
escrow, closing or settlement service in connection with a transaction related to real estate in this
Commonwealth.

§6./-2.21. Licensing requirements, standards andjinancial responsibility.

A. A person shall not act in the capacity ofa settlement agent, and a lender, seller, purchaser or
borrower may not contract with any person to act in the capacity ofa settlement agent with respect to
real estate settlements in this Commonwealth unless the person is licensed as an attorney under Chapter
39 (§54./-3900 et seq.) ofTitle 54.1, a title insurance company or title insurance agent under Title 38.2,
a real estate broker under Chapter 21 (§ 54.1-2100 et seq.) ofTitle 54.1, or unless the person is a
financial institution authorized to do business in this Commonwealth under any ofthe provisions ofTitle
6.1 or under federal law, or is a subsidiary or affiliate ofsuch financial institution. Any such person, not
acting in the capacity ofa settlement agent, shall not be subject to the provisions o.fthis chapter.

B. Notwithstanding any rule ofcourt to the contrary, a settlement agent operating in compliance with
the requirements ofthis Act or a party to the real estate transaction may provide escrow, closing or
settlement services and receive compensation for such services.

C. A settlement agent shall exercise reasonable care and comply with all applicable requirements ofthtL
Act and its licensing authority regarding licensing, financial responsibility, errors and omissions or
malpractice insurance policies, fidelity bonds, employee dishonesty insurance policies, audits and
record retention.

D. A settlement agent other than afinancial institution described in subsection A or title insurance
company as dejined in § 38.2-4601, shall maintain the following to the satisfaction ofthe appropriate
licensing authority:

1. An errors and omissions or malpractice insurance policy providing a minimum of$250,000 in
coverage;

2. A blanket fidelity bond or employee dishonesty insurance policy covering persons employed by the
settlement agent providing a minimum of$1 00,000 in coverage. When the settlement agent has no
employees except the owners, partners, shareholders or members, the sealement agent may apply to the
appropriate licensing authority for a waiver ofthis fidelity bond or employee dishonesty requirement;
and

3. A surety bond ofnot less than $100,000.

E. 1. A· settlement agent, other than an attorney, shall, at its expense, have an annual audit ofits escrow
accounts conducted by an independent certifiedpublic accountant on a calendar year basis by not later
than six months after the close ofthe previous calendar year. The appropriate licensing authority shall
require the settlement agent to provide a copy ofits audit report to the licensing authority. A settlement
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agent that is a licensed title insurance agent under Title 38.2 shall also provide a copy ofthe audit
report to each title insurance company which it represents.

2. In lieu ofsuch annual audit, a settlement agent that is licensed as a title insurance agent under Title
38.2 shall allow each title insurance company for which it has an appointment to conduct an annual
audit ofits escrow accounts on a calendar year basis by not later than six months after the close ofthe
previous calendar year. The title insurance company shall submit a copy ofits audit report to the
appropriate licensing authority. With the consent ofthe title insurance agent, a title insurance company
may share the results ofits audit with other title insurance companies that will accept the same in lieu 0./
conducting a separate audit.

3. A title insurance company shall retain a copy ofthe audit report for each title insurance agent it has
appointed and such reports and other records ofthe insurance company's activities as a settlement
agent shall be made available to the appropriate licensing authority when examinations are conducted
pursuant to provisions in Title 38.2.

§6. J-2.22. Disclosure.

All contracts involving the purchase ofreal estate containing not more than four residential dwelling
units shall include in boldface, 10 point type the following language:

Choice ofSettlement Agent: You have the right to select a settlement agent to handle the closing ofthis
transaction. The settlement agent's role in closing your transaction involves the coordination of
numerous administrative and clerical functions relating to the collection ofdocuments and the
collection and disbursement offunds required to carry out the terms ofthe contract between the parties.
Ifpart ofthe purchase price is financed, your lender will instruct the settlement agent as to the signing
and recording ofloan documents and the disbursement ofloan proceeds. No settlement agent can
provide legal advice to any party to the transaction except a settlement agent who is engaged in the
private practice oflaw in Virginia and who has been retained or engaged by a party to the transaction
for the purpose ofproviding legal services to that party.

Escrow, closing and settlement service gUidelines: The Virginia State Bar issues guidelines to help
settlement agents avoid and prevent the unauthorizedpractice oflaw in connection with furnishing
escrow, settlement or closing services. As a party to a real estate transaction, you are entitled to receive
a copy ofthese guidelines from your settlement agent, upon request, in accordance with the provisions
ofthe Consumer Real Estate Settlement Protection Act.

§6.1-2.23. Conditions for providing escrow, closing, or settlement services andfor maintaining escrow
accounts.

A. All funds deposited with the settlement agent in connection with an escrow, settlement or closing shall
be handled in a fiduciary capacity and submittedfor collection to or deposited in a separate fiduciary
trust account or accounts in a financial institution licensed to do business in this Commonwealth no
later than the close ofthe next business day, in accordance with thefollowing requirements:

1. Thefunds shall be the property ofthe person or persons entitled to them under the provisions ofthe
escrow, settlement, or closing agreement and shall be segregatedfor each depository by escrow,
settlement, or closing in the records ofthe settlement agent in a manner that permits the funds to be
identified on an individual basis; and
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2. The funds shall be applied only in accordance with the terms ofthe individual instructions or
agreements under which the funds were accepted.

B. Funds held in an escrow account shall be disbursed only pursuant to a written instruction or
agreement specifying how and to whom such funds may be disbursed. A settlement statement in the form
prescribed under the federal Real Estate Settlement Procedures Act (12 u.s. C. § 2601 et seq.) which has
been signed by the seller and the purchaser or borrower shall be deemed sufficient to satisfy the
requirement ofthis subsection.

C. A settlement agent may not retain any interest received on funds deposited in connection with any
escrow, settlement, or closing; provided, however, that an attorney settlement agent shall maintain
escrow accounts in accordance with applicable rules ofthe Virginia State Bar and the Supreme Court of
Virginia.

D. Nothing in this Act shall be deemed to prohibit the recording ofdocuments prior to the time funds are
available for disbursement with respect to a transaction, provided all parties consent to such
recordation.

E. Nothing in this section is intended to amend, alter or supersede other sections ofthis Act, or the laws
ofthis Commonwealth or the United States, regarding the duties and obligations ofthe settlement agent
in maintaining escrow accounts.

§6.1-2. 24. Record retention requirements.

The settlement agent shall maintain sufficient records ofits affairs so that the appropriate licensing
authority may adequately ensure that the settlement agent is in compliance with all provisions ofthis
Act. The settlement agent shall retain records pertaining to each settlement handledfor a minimum of
five years after the settlement is completed. The appropriate licensing authority may prescribe the
specific record entries and documents to be kept.

§ 6.1-2.25. Rules and regulations.

Except as provided in §6. j -2.26. the appropriate licensing authority may issue rules, regulations and
orders, including educational requirements, consistent with and necessary to carry out the provisions of
this Act. A title insurance company domiciled in this Commonwealth or acting in the capacity ofa
settlement agent pursuant to this Act shall account for funds held and income derivedfrom escrow,
closing or settlement services in accordance with the applicable instructions oj," and the accounting
practices and procedures manuals adopted by, the National Association ofInsurance Commissioners
whenfiling the annual statements and reports required under Chapter 13 (§38.2-13()(), et seq.) ofTitle
38.2.

§6.1-2.2n. Settlement agent andfinancial institution compliance with unauthorized practice oflaw
guidelines.

A. Every settlement agent subject to the provisions ofthis Act shall be registered as such with the
Virginia State Bar within 90 days ofthe effective date ofthis Act. In conjunction therewith, settlement
agents'shallfurnish (i) their names, business addresses and telephone numbers, (ii) information
pertaining to licenses issued them by any licensing authority, and (iii) such other information as may be
required by the Virginia State Bar. The Virginia State Bar shall accept in satisfaction ofthe
requirements ofthis subsection, settlement agents' licensingforms submitted to any licensing authority,
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as defined in this Act, ifsuch forms contain substantially the same information required hereby. Each
such registration (i) shall be accompanied by afee not to exceed $100, and (it) shall be renewed at least
biennially thereafter.

B. The Virginia State Bar, in consultation with the Virginia State Corporation Commission and the
Virginia Real Estate Board, shall promulgate regulations establishing guidelines for settlement agents
designed to assist them in avoiding and preventing the unauthorizedpractice oflaw in conjunction with
providing escrow, closing and settlement services. Such guidelines shall be furnished by the Virginia
State Bar to (i) each settlement agent at the time ofregistration and any renewal thereof (ii) state and
federal agencies that regulate financial institutions, and (iii) members ofthe general public upon
request. Such guidelines shall also be furnished by settlement agents to any party to a real estate
transaction in which such agents are providing escrow, closing or settlement services, upon request.

C. The Virginia State Bar shall receive complaints concerning settlement agent or financial institution
noncompliance with the guidelines establishedpursuant to subsection B and shall (i) investigate the
same to the extent they concern the unauthorizedpractice oflaw or any other matter within its
jurisdiction, and (ii) refer all other matters or allegations to the appropriate licensing authority.

D. The willful failure ofany settlement agent or financial institution to comply with the provisions ofthis
section shall be a violation ofthis Act, and such agent shall be subject to a penalty ofup to $5,000 for
each such failure as the Virginia State Bar may determine.

§6. J-2.27. Penalties and liabilities.

A. Ifthe appropriate licensing authority determines that the settlement agent or any other person has
violated this Act, or any regulation or order promulgated thereunder, after notice and opportunity to be
heard, the appropriate licensing authority may order:

1. A penalty not exceeding $5,000for each violation; and

2. Revocation or suspension ofthe applicable licenses.

B. Nothing in this section shall affect the right ofthe appropriate licensing authority to impose any other
penalties provided by law or regulation.

§6. J-2. 2H. Severability.

J{any provision ofthis Act, or the application ofthe provision to any person or circumstance, shall be
held invalid, the remainder ofthe Act, and the application ofthe provision to persons or circumstances
other than those to which it is invalid, shall not be affected.

§6. 1-2.29. Compliance.

A settlement agent operating in this Commonwealth prior to the effective date ofthis Act shall have
ninety days after the effective date ofthis Act to comply with requirements of§§6.1-2. 21 and 6.1-2.23.
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