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Report of the
Joint Subcommittee Studying
Real Estate Settlement Practices

To
The Governor and the
General Assembly of Virginia
Richmond, Virginia
1997

TO: The Honoi-able George F. Allen, Governor,
and
The General Assembly of Virginia

I. INTRODUCTION

A. INTRODUCTION AND SUMMARY OF JOINT SUBCOMMITTEE ACTIVITIES

House Joint Resolution 210 (1996) (Appendix A) established a joint
subcommittee to study the real estate settlement market and to determine whether
its current mix of participants and regulatory oversight provides sufficient
protection for the general public. Real estate settlements encompass the
administrative, financial, and legal activities required to complete the purchase and
sale of real estate. The joint subcommittee members focused on the Virginia State
Bar Council’s formal opinion that the conduct of real estate settlements should be
restricted to licensed attorneys in order to prevent the unauthorized practice of law
by nonlawyer settlement agents. Currently, both attorneys and nonattorneys are
permitted to conduct such settlements in Virginia.

The following General Assembly members served on the joint subcommittee:
Delegates Barlow of Smithfield, Keating of Franconia, Moore of Portsmouth, and
Van Yahres of Charlottesville appointed by the Speaker of the House, together with
Senators Barry of Fairfax, Benedetti of Richmond, and Saslaw of Springfield
appointed by the Senate Committee on Privileges and Elections. Delegate Barlow
chaired the joint subcommittee, and Senator Benedetti served as its vice-chairman.

Over the course of three meetings convened in July, October and December
1996, the joint subcommittee received testimony from settlement attorneys, title
insurance companies, banking institutions, and independent settlement agents. A
public hearing was also convened to receive testimony from members of the public
concerning their experiences with nonlawyer and lawyer settlement agents in real
estate settlement transactions. The joint subcommittee also received regular



briefings and updates from Virginia State Bar representatives concerning the
development of its council’s opinion that the conduct of real estate settlements by
nonlawyers constitutes the unauthorized practice of law.

B. LEGISLATIVE PROPOSALS BEFORE JOINT SUBCOMMITTEE

The joint subcommittee concluded its work at a final meeting in December
just prior to the 1997 General Assembly Session. This meeting was convened to
receive and review legislation proposed by one of its members and by the Coalition
for Choice in Real Estate Closings (“the coalition”), an association representing title
companies, banks, realtors and lay settlement agents. Senator Saslaw requested
the joint subcommittee’s endorsement of a bill prohibiting the Supreme Court’s
1ssuance of any rule limiting the conduct of real estate closings to attorneys. A
motion to recommend failed three to four.

The coalition’s proposal, entitled “The Consumer Real Estate Settlement
Protection Act,” or CRESPA, required all persons engaged in conducting real estate
settlements as settlement agents to be licensed as attorneys, title insurance
companies, title insurance agents, or as real estate brokers. The proposal,
applicable to transactions involving four or fewer residential units, also established
settlement agent financial responsibility requirements, and it mandated disclosure
to parties to real estate transactions that (i) they may choose their own settlement
agent, and (i1) only licensed attorneys may give legal advice in connection with real
estate transactions. The joint subcommittee agreed to continue studying these
proposals.

C. JOINT SUBCOMMITTEE RECOMMENDATION

The joint subcommittee ultimately approved a motion recommending to the
1997 General Assembly that the HJR 210 study be continued during the 1997
interim. It recommended that the subcommittee’s 1997 activities include further
examination of the coalition’s proposal; an analysis of controlled business
relationships among title insurers, realtors and lenders; and continued discussion
concerning general public protection in real estate settlements.

D. 1997 SESSION ACTIVITY

Two measures concerning real estate settlements were introduced in the
1997 General Assembly Session. The first, a resolution introduced by Delegate
Barlow (HJR 584) continuing the HJR 210 real estate settlement market study, was
not approved. The second, introduced by Senator Barry as SB 1104 and containing
the coalition’s CRESPA proposal, was approved by the 1997 Session.

CRESPA, as enacted, embodied much of the coalition’s proposal detailed
above. However, it also required all settlement agents to register with the Virginia



State Bar and to comply with bar-promulgated guidelines concerning the
unauthorized practice of law in real estate closings. The bill directed the bar to
develop these guidelines in consultation with the Virginia State Corporation
Commission (the regulator of title insurers and their agents) and the Virginia Real
Estate Board, which regulates realtors.

II. PERSPECTIVES: REAL ESTATE SETTLEMENT INDUSTRY
A. REAL ESTATE ATTORNEYS

The purchase and sale of real estate within the Commonwealth is big
business. According to the Virginia Association of Realtors, in 1995 approximately
$7.1 billion in real estate settlements took place. This figure does not include
commercial transactions, sales by owners, or refinancings. Representatives of the
Virginia Real Estate Attorney’s League (VaREAL), an association of real estate
settlement attorneys, told the joint subcommittee that unlicensed title and escrow
companies handle a substantial portion of these funds without regulation or
accountability, and that this phenomenon presents a risk to the public (Appendix
B). Furthermore, they said, it is impossible for a real estate settlement to be
conducted without legal advice being offered. Consequently, nonattorneys
conducting real estate closings may find themselves responding to legal questions
that are properly answered only by a licensed attorney who is (i) answerable to the
Virginia State Bar and (ii) covered by legal malpractice insurance. Moreover,
VaREAL noted, a practicing attorney stands in a fiduciary relationship with the
buyer/borrower and is legally and ethically obligated to protect the interest of the
buyer/borrower.

B. COALITION FOR CHOICE IN REAL ESTATE CLOSINGS

The Coalition for Choice in Real Estate Closings, an association of Virginia
banks, realtors, title insurers, mortgage bankers, and home builders, told the joint
subcommittee that the buyer/borrower is legally and practically protected by the
general regulatory oversight of banks and title insurance companies. Citing the
recent guilty plea of a Northern Virginia attorney to bank fraud and other related
criminal charges stemming from his misuse of thousands of dollars in real estate
escrow funds, coalition representatives also noted that attorney licensure is no
guarantee of public protection. Insofar as the practice of law is concerned, a
Virginia Association of Realtors representative pointed out that standardized forms
and real estate attorneys’ extensive use of clerks and paralegals to accomplish most
of the work suggest that the actual amount of lawyering in a typical real estate
transaction is very limited (Appendix C).



C. VIRGINIA’S BANKING AND TITLE INSURANCE COMMUNITY

The Virginia Bankers’ Association, a member of the coalition, reminded the
joint subcommittee that banks have been closing real estate loans for 15 years
without major incident, suggesting that the practice poses no threat of harm to the
public. The association’s representative cited a recent search of Division of
Consumer Affairs files for complaints about real estate closings by banks and said
the division’s staff had uncovered no such complaints. The issue before the joint
subcommittee, he stated, was actually one of market share and not of public
protection.

Representatives of the Virginia Land Title Association, also a coalition
member, and associated title insurance companies and settlement agents echoed
the sentiments expressed by the realtors and bankers. A representative of Lawyer’s
Title, a major Virginia title company, stated that both lawyers and nonlawyers
should continue to participate in the business of settling real estate transactions,
thereby affording the general public a choice. He suggested, however, that parties
to real estate transactions should be informed of the legal capacities and limitations
of their settlement agents.

III. UNAUTHORIZED PRACTICE OF LAW (UPL)
COMMITTEE OPINION #183

A. ACTION BY THE VIRGINIA STATE BAR COUNCIL

The Virginia State Bar licenses and regulates the professional activities of
the approximately 21,000 attorneys licensed to practice law in Virginia. The joint
subcommittee was briefed on an important opinion of the bar’s unauthorized
practice of law (UPL) committee related to real estate closings. UPL Opinion #183,
issued in response to a formal inquiry, stated that conducting real estate closings
constitutes the practice of law (Appendix D).

When first discussed before the joint subcommittee in July by the UPL
committee’s chairman, UPL #183 was subject to further review by the Virginia
State Bar Council—the bar’s governing body. Such review and formal adoption are
prerequisites to an opinion’s submaission to the Virginia Supreme Court as a
proposed rule governing the practice of law in Virginia. The joint subcommaittee
concluded that the Bar Council’s prompt review of UPL #183 would assist the joint
subcommittee in its deliberations.

By letter from its chairman dated July 25, the joint subcommittee formally
requested the Bar Council to expedite its action on UPL #183 so as to ensure a
debate and vote on the opinion at the council’s October 1996 meeting (Appendix E).
The Bar Council subsequently acted on the opinion, bringing the matter to a vote at



an October 17 meeting in Roanoke. The Virginia State Bar’s president
subsequently briefed the joint subcommaittee on the Bar Council’s activities at that
meeting which resulted in a 50 to 12 vote approving the UPL opinion, with
revisions (Appendix F).

The council revised UPL #183, but retained the UPL committee’s
fundamental position that the settlement of a real estate transaction is the practice
of law. The opinion did, however, clarify the authority of Virginia lending
institutions to conduct the settlements of their own loans--although a Virginia
Bankers’ Association representative advised the subcommaittee that this was limited
to refinancing and home equity loans and did not apply to original purchases.

The joint subcommittee expressed an interest in learning whether any states
had placed restrictions on nonlawyer settlement closings. The Virginia State Bar’s
ethics counsel offered its assistance in furnishing research it compiled on this
question (Appendix G). The counsel’s findings were, however, disputed by the
coalition, which furnished the joint subcommittee its research on the issue
(Appendix H). As evident from the research submitted from both sources,
answering the question is complicated since few states have enacted legislation
directly on this issue. The range of nonlawyer real estate closing activities
permitted in each state is commonly the blended product of judicial decisions, bar
advisory opinions, and selected statutes.

B. RESPONSES TO UPL #183

The Coalition for Choice in Real Estate Closings criticized the Bar Council’s
action, challenging the propriety of attorneys determining the scope of the practice
of law. According to the coalition, UPL #183 was opposed by Virginmia’s Attorney
General, the Federal Trade Commission, and the U.S. Department of Justice as
1mposing an undue restraint on competition for real estate settlement services.
Coalition representatives urged the joint subcommittee to recommend and support
legislation in the 1997 Session voiding UPL #183 and further averting potential
rulemaking by the Virginia Supreme Court between the 1997 and 1998 Sessions of
the General Assembly that might put lay settlement companies and their
employees out of business.

The real estate section of the Virginia Bar Association, a voluntary lawyer
professional association, also commented on UPL #183. In January 1996, the real
estate section originated the inquiry that prompted UPL committee action on real
estate settlement--the action that resulted in UPL opinion #183. The section
represented that it favors regulation of all companies and individuals, including
nonlawyers, involved in the real estate settlement process. The subcommittee was
furnished with a copy of a model settlement agent act prepared by the National
Association of Insurance Commission (NAIC) (Appendix I). This NAIC model act
was, however, criticized by VaREAL as furnishing no protection to the public.



IV. PUBLIC COMMENT ON REAL ESTATE
SETTLEMENT PRACTICES

The joint subcommittee received substantial public comment on the study
issues at a public hearing convened during its December meeting. Appearing at the
public hearing were real estate attorneys, nonlawyer settlement agents, citizens
with complaints about lawyer and nonlawyer settlement agents, realtors, and title
insurance company representatives. Citizen complaints ranged from outright theft
of settlement proceeds to settlement agent failure to identify important legal issues
in their real estate transactions. Citizens who, as sellers of real estate, had their
settlement proceeds misappropriated by settlement agents noted that sellers have
no control over selecting settlement agents, a choice uniformly made by purchasers.

One seller testified that a nonlawyer settlement agent’s late payoff on his
FHA mortgage resulted in the accrual of an additional month’s interest. A
purchaser testified that a nonlawyer settlement agent’s ignorance of local zoning
laws necessitated--upon subsequent resale of the property--the purchase of adjacent
property to satisfy the locality’s sideyard setback requirements. The property was
in violation of these requirements (because of a garage addition constructed too
close to the property line) at the time of the initial purchase, but the violation and
its legal significance were not discovered at that time. Another citizen recounted
her family’s experience with a Lynchburg settlement attorney who, she said, had
misappropriated closing funds in connection with their purchase of a home. This
resulted in protracted litigation as well as a lengthy administrative proceeding in
filing a claim against the Virginia State Bar’s Client Protection Fund.

Nonlawyer settlement agents warned the joint subcommittee that if, by rule,
the Virginia Supreme Court adopted UPL #183, lay settlement companies would be
put out of business, the employment they provide would be eliminated, and
consumers would be denied access to a cost-saving alternative. Real estate
settlement attorneys rejoined, however, that in those states where only lawyers are
permitted to conduct real estate settlements, the overall cost of closing is generally
less expensive; although lawyers charge slightly more for settlement services, they
furnish less expensive title insurance.



V. VAREAL AND COALITION
SETTLEMENT DEMONSTRATIONS

A. VAREAL SETTLEMENT DEMONSTRATION

VaREAL coordinated a real estate settlement demonstration and discussion
at the joint subcommittee’s October meeting, reviewing with the joint subcommittee
an array of documents that comprise the typical real estate transaction. These
documents included a sales contract, a deed of trust, the HUD-1 settlement
statement, a property survey, and lender closing instructions. A VaREAL
spokesman identified the potential legal issues that can arise at each stage of a
transaction, beginning with deed issues generated by the typical sales contract and
continuing through the effect of certain provisions in the mortgage note and deed of
trust.

Coalition representatives were invited by the joint subcommittee to comment
on the VaREAL settlement demonstration. They stated that nonlawyer settlement
agents routinely distinguish between furnishing general legal information on the
one hand, and giving actual legal advice on the other. The joint subcommittee was
told by a coalition member representing lay settlement agents that the former is
permitted in real estate closings under Virginia State Bar UPL Opinion #177.

Another coalition member representing a major title insurance company told
the joint subcommittee that his industry prefers to use both lawyer and nonlawyer
settlement agents. Title insurers are the so-called “deep pocket” in real estate
transactions, he added, emphasizing that if the use of nonlawyer settlement agents
had resulted in significant liabilities for his company or the title insurance industry
as a whole, title insurers would not be using them at present. If protecting the
public is nevertheless an issue, he noted, legislation establishing a regulatory
scheme for settlement agents could be beneficial if it focused on (i) disclosing
nonlawyer status, where appropriate, (ii) settlement agent certification, (ii1)
regulatory agency oversight, (iv) financial requirements, and (v) requiring that
settlement funds be placed in separate escrow accounts.

B. COALITION SETTLEMENT DEMONSTRATION

A videotaped nonlawyer settlement demonstration was presented by the
coalition at the joint subcommittee’s December meeting. The videotape showed an
actual real estate closing conducted by a lay settlement agent who was also licensed
as a title insurance agent. The presentation featured the settlement agent’s
summary of the purpose and content of various closing forms, including an
explanation of the purchaser and seller disbursement items contained in the HUD-1
settlement statement.



Responding to joint subcommittee questions, coalition representatives stated
that many lawyer and nonlawyer settlement agents are licensed as title insurance
agents. Consequently, a settlement agent might concurrently collect from a real
estate purchaser (i) a settlement fee and (i1) a title insurance agent’s commission on
the sale of title insurance to the purchaser. Moreover, the title insurance agent’s
commission may be as much as 60 percent of the title insurance premium.

V. CONTROLLED BUSINESS RELATIONSHIPS

An emerging issue in the real estate settlement industry is controlled
business relationships. A Northern Virginia real estate attorney told the joint
subcommittee that closing functions are increasingly integrated in vertical
arrangements among title insurers, lenders, settlement agents, and realtors
(Appendix J). These affiliations are established through subsidiaries, joint ventures
and exclusivity arrangements. Additionally, real estate purchasers are reportedly
given financial incentives to utilize designated lenders, title insurers and
settlement agents within these affiliated structures. These controlled referrals, he
emphasized, may deny purchasers an opportunity to shop for these services on the
basis of price and quality in a competitive market.

For example, some real estate lenders now have affiliated title or settlement
companies. The lenders’ loan officers, he said, are paid referral fees to steer real
estate mortgage customers to title and settlement companies that are affiliated
with the lender. Similarly, he said, some real estate brokerage firms have
established mortgage lending and title/settlement affiliates. In this context,
brokerage firm managers are paid referral fees when their real estate agents steer
mortgage lending business to lenders and title/settlement companies affiliated with
the brokerage. A Virginia Association of Realtors representative responded,
however, that while realtors may and do refer business to settlement agents and
lenders, actual referral fees are prohibited by federal and state anti-kickback
statutes

Members of the joint subcommittee expressed interest in learning more about
this issue, noting that continuing this study in 1997 would provide an opportunity
for its examination.

ViI. CONCLUDING ACTIVITIES AND RECOMMENDATIONS

The joint subcommittee concluded its work by reviewing legislation proposed
by one of its members as well as a measure proposed by the coalition. Senator
Saslaw requested the joint subcommittee’s endorsement of a bill prohibiting the
Virginia Supreme Court’s issuance of any rule limiting the conduct of real estate
closings to attorneys (Appendix K). The motion to recommend failed three to four.



The coalition’s proposal, titled the “Consumer Real Estate Settlement
Protection Act,” or CRESPA, required all persons engaged in conducting real estate
settlements as settlement agents to be licensed as attorneys, title insurance
companies, title insurance agents, or as real estate brokers (Appendix L). The
proposal was applicable to transactions involving four or fewer residential units.
State and federally regulated financial institutions (and their subsidiaries and
affiliates) were exempt from the proposal’s licensing requirements.

The coalition’s proposal also required settlement agents to (i) maintain at
least $100,000 in errors and omissions or malpractice insurance coverage, (ii) secure
fidelity bonds or employee dishonesty insurance providing at least $100,000 in
coverage, and (iii) submit to annual escrow account audits. Settlement agents are
required by the proposal to maintain separate escrow accounts for depositing
settlement funds; settlement funds may be disbursed only pursuant to a written
agreement. The joint subcommittee agreed to continue studying this proposal.

The joint subcommittee ultimately approved a motion recommending to the
1997 General Assembly that the HJR 210 study be continued during the 1997
interim. It further recommended that the joint subcommittee’s 1997 activities
include (i) further examination of the coalition’s proposal, (ii) an analysis of the
controlled business relationships issue, and (iii) continued discussion concerning
protection for the general public in real estate settlements. In approving this
motion, the joint subcommittee concluded its 1996 activities.

VIII. 1997 GENERAL ASSEMBLY ACTIONS CONCERNING
REAL ESTATE SETTLEMENTS

Two measures concerning real estate settlements were introduced in the
1997 General Assembly Session. The first, a resolution introduced by Delegate
Barlow (HJR 584) continuing the HJR 210 real estate settlement market study, was
not approved (Appendix M). The second, introduced by Senator Barry as SB 1104
and incorporating the coalition’s CRESPA proposal, was approved by the 1997
Session and signed into law by the Governor (Appendix N).

CRESPA, as enacted, embodied the coalition’s proposal to the joint
subcommittee while further requiring all settlement agents to register with the
Virginia State Bar and to comply with bar guidelines concerning the unauthorized
practice of law in real estate closings. The bill directs the bar to develop these
guidelines in consultation with the Virginia State Corporation Commission (as
regulator of title insurers and their agents) and the Virginia Real Estate Board,
which regulates realtors.



IX. SB 1104, THE CONSUMER REAL ESTATE
SETTLEMENT PROTECTION ACT

A. GENERAL PROVISIONS

Senate Bill 1104 (CRESPA) passed by the 1997 Session stipulates that only
persons licensed as attorneys, title insurance companies, title insurance agents and
real estate brokers may conduct real estate settlements. Financial institutions,
together with their affiliates and subsidiaries, are exempt from this restriction
when they are parties to such settlements, e.g., furnishing mortgage loan proceeds.

Settlement agents subject to CRESPA are required to maintain minimum
insurance and bonding coverage as follows: (i) $250,000 in errors and omissions or
malpractice insurance, (i1) $100,000 in fidelity bonds or employee dishonesty
insurance, and (1ii) $100,000 in surety bonding. Additionally, they must maintain
separate escrow accounts for the deposit of settlement proceeds, and may not
receive any of the interest from such accounts. These accounts are made subject to
annual audits by independent certified public accountants, except that (1) lawyers'
accounts will audited by the Virginia State Bar and (ii) title insurers will audit the
escrow accounts of title insurance agents. Title insurers' accounts will be audited by
their licensing authority.

B. VIRGINIA STATE BAR REGISTRATION REQUIREMENTS

CRESPA also requires all settlement agents to register with the Virginia
State Bar within 90 days of its effective date, and once every two years thereafter.
It further directs the Virginia State Bar, in consultation with the Virginia Real
Estate Board and the Virginia State Corporation Commission, to adopt regulations
establishing settlement agent guidelines. These guidelines (i) are intended to assist
settlement agents in avoiding and preventing the unauthorized practice of law in
conjunction with real estate settlements and (ii) will be furnished to settlement
agents concurrently with their registration (and any renewal thereof); state and
federal regulators of financial institutions; and members of the general public, upon
request. The bar is also directed to receive and investigate complaints concerning
settlement agent or financial institution noncompliance and may assess penalties of
up to $5,000 for willful violations of the bill’s State Bar registration and guideline
provisions described above.

C. CRESPA’s REAL ESTATE CONTRACT DISCLOSURES

Real estate contracts encompassing the sale of not more than four residential
units must contain language stating that copies of the Virginia State Bar guidelines
are available upon request from the parties' settlement agents. These contracts
must also disclose that (i) parties have the right to select their own settlement
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agent and (i1) settlement agents may not provide legal advice to parties to real
estate transactions unless such agents are licensed attorneys. With the exception of
the Virginia State Bar's exercise of authority over the unauthorized practice of law,
CRESPA’s provisions will be enforced by settlement agents' licensing authorities,
e.g., the Virginia State Corporation Commission in the case of title insurers and
agents.

D. PENALTIES AND ENFORCEMENT

In addition to any penalties they may otherwise issue pursuant to statute or
regulation, these licensing authorities are authorized to assess penalties of up to
$5,000 for each violation of the act, and to revoke or suspend settlement agents'
licenses issued by such authorities. Settlement agents are allowed 90 days from the
effective date of this act to (i) be appropriately licensed to serve as settlement
agents and (i1) comply with CRESPA’s escrow account provisions.

Respectfully submitted,

William K Barlow, Chairman
Joseph B. Benedetti, Vice-Chairman
Gladys B. Keating

William S. Moore

Mitchell Van Yahres

Warren E. Barry

Richard L. Saslaw
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APPENDIX A

GENERAL ASSEMBLY OF VIRGINIA -- 1996 SESSION

HOUSE JOINT RESCLUTION NO. 210

Establishing a joint subcommittee to study the real estate practices of artorneys, title insurance
companies, title insurance agents and others in Virginia.

Agreed to by the House of Delegates, March 4, 1996
Agreed to by the Senate, February 29, 1996

WHEREAS, there exist in the Commonwealth various perscns or entities, including attorneys, title
insurance companies, and title insurance agents, conducting the settlement of real estate transactions
and the disbursements of funds; and

WHEREAS, there is no single regulatory body which oversess all of these entities and individuals
in the conduct of thetr services in real estate transactions; and

WHEREAS, questions exist regarding a sectlement agent’s obligations and servicss to his client or
customer including the provision of legal advice; now, therefore, be it

RESOLVED by the House of Delegates, the Senate concurring, That a joint subcommittes be
established to study the real estate practices of attorneys, Gtle insurance companies, title insurance
agents and others in Virginia. The joint subcommittee shall be composed of seven members to be
appointed as follows: four members of the House of Delegates to be appointed by the Speaker of the
House; and three members of the Senate to be appointed by the Senate Committee on Privileges and
Elections. _ :

The joint subcommittee shall (i) determine what types of entities and individuals in Virginia are
providing settlement services and handling escrow funds established pursuant to those services; (ii)
determine the existence or nonexistence of state regulation of the entities providing real estate
settlement practces; (iii) determine the practices of the various entities handling, escrowing and
distributing funds; and (iv) review those closing and escrow practices to determine whether significant
risk of harm to the public exists or if illegal activities are occurring.

The direct cost of this study shall not excesd $5,250.
The joint subcommittes shall complete its work in time to submit its findings and

recommendations to the Governor and the 1997 Session of the General Assembly as provided in the
procedures of the Division of Legislative Automated Systems for the procsssing of legislative

documents. .
Implementation of this resolution is subject to subsequent approval and certification by the Joint

Rules Committes: The Committes may withhold expenditures or delay the period for the conduct of
the study. ,

A-1



APPENDIX B

Virginia Real :=Estate Attomcy s League

533 Newtown Road, Suite 101 Virginia Beach, Virginia 23462
(804) 499-9601

January 17, 1996

Buying a home is a consumer’s largest and most important transaction. The
process is fraught with technicalities and conflicts among the buyer, seller, real estate
agent, title insurance company and lender. We are the Virginia Real Estate Attorney’s
League, a voluntary group of practicing real estate attorneys. We know and understand
the closing process and we believe unregulated non-lawyer real estate closings endanger
Virginia consumers.

We are concerned that, in Virginia, unlicensed title and escrow companies handle
billions of dollars of other people’s money without regulation or accountability.
~ According to the Virginia Association of Realtors® , 1995 saw 65,418 sales for a total of
$7,119,506,358 of consumer and lender funds passing through the closing process. The
true amount is much higher as the VAR figure does not include commercial transactions,
for-sale-by-owners or re-finances.

Traditionally, attorneys, licensed and regulated by the Commonweaith, conducted
real estate closings. You may have already received a letter from a Coalition of lenders,
title insurance and real estate interests asking you to support “choice” in the selection of a
settlement service. The Coalition asserts “that non-lawyer settlement services have
handled closings in a competent and efficient manner” and “there is virtually no evidence
that consumers have been harmed by non-attorney settlement agencies.” This is simply
not true as proved by the enclosed article from Virginia Lawyers Weekly.

What would the Coalition tell this immigrant family defrauded by an unregulated
non-lawyer title and escrow company? The company is out of business and the judgment
is most likely not collectible. Since no lawyer was involved in the closing, there is no
client-recovery fund. Contrary to what the Coalition would have you believe, title
insurance does not cover this loss. Contrary to what the Coalition would have you
believe, no state agency has jurisdiction or licensing authority over title and escrow
companies . This nuance is at the heart of our concern and one the Coalition would rather
not talk about. Members of the Coalition may be regulated and licensed, but their title and
escrow company affiliates dealing with the public are not.

We believe it is a mistake to allow unlicensed and unregulated title and escrow
companies access to these vast sums of money. Please read the enclosed article
describing the catastrophe that befell consumers when the state of Missouri let abuses go
unchecked. It would be a shame to see a similar disaster repeated in Virginia.
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Let’s look at another of the Coalition’s claims; “lay settlement companies generally
handle closings at a lower price than lawyers.” We believe any difference is de minimus
and not due to any special efficiency but rather corner-cutting and questionable
arrangements that harm consumers. The Coalition would rather you didn’t know their
affiliates earn interest on customer’s funds, don’t have to carry malpractice insurance,
meet continuing education requirements or contribute to a client-recovery fund.

In addition, title and escrow companies can’t do the whole job because they aren’t
supposed to give legal advice; advice we feel is an integral part of every real estate
closing. We are concerned because we see consumers hurt as non-lawyer settlement
companies routinely trample on long-standing Unauthorized Practice of Law Rules
approved by the Virginia Supreme Court.

The Coalition would ask you to believe a majority of other states have
“consistently affirmed the right of non-lawyers to perform closing services.” This
sweeping generalization fails to account for mandatory attorney participation in contract
drafting and title certifications as well as regulation of title and escrow companies in other

states.

Finally, let’s debunk the myth that title insurance underwriters and lenders “have
the expertise to handle closings by the very nature of their business.” Their business is not
real estate closings. The Commonwealth licenses, regulates and establishes reserves for
title insurance companies to insure risks associated with title to real estate and that is all.
Lenders are licensed, regulated and have reserves to cover risks associated with lending
money. Handling real estate closings introduces new risks and responsibilities without
oversight or regulation and threatens the financial stability of those institutions.

What the Coalition really wants is the opportunity to assure the “choice” is their
own affiliated, but unlicensed and unregulated, title and escrow company. Consumers in
Virginia will pay more for closing services and receive less protection when these interests
circumvent the normal competitive process and steer business to in-house affiliates.

The arguments for non-lawyer closings are wrong. We’re asking for your support
of legislation to protect Virginia’s consumers by assuring continued professionalism and
accountability in the closing process. Thank you for your time and attention to our plea.

Very tfuly u?;/

Craig E. Buck, Esq. for the
Virginia Real Estate Attorneys League
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WHAT YOU DON’T KNOW CAN HURT YOU!

10 REASONS AN ATTORNEY SHOULD NOT BE EXCLUDED FROM THE
RESIDENTIAL CLOSING TABLE

The standard posture of the various interests aligned to oppose VaReal’s position on
the real estate settlement process routinely toss out catchy phrases such as “A closing is just
a bunch of paper shuffling and signing.” or “If there’s a problem, title insurance will cover
it.” Such pithy phrases are convenient myths propagated by all the various parties in the
transaction who often have interest that may be quite different from that of the buyer or
borrower. In fact a residential transaction may be fraught with land mines for the unaware.
VaReal believes at least one person at the table should have a legal fiduciary obligation to
the buyer or borrower. What follows are a few of the reasons.

Agency Relationships. Beginning October 1, 1995 the common law of agency was
abrogated by statute for real estate brokerage. It has been replaced several new statutory
relationships which reduce by various degrees the real estate broker or salesperson’s liability
to the seller or buyer. Home buyers often confuse the nature of there relationship with a real
estate broker or salesperson not fully understanding that the broker or salesperson is not

working for them but actually owes a fiduciary relationship to the seller.

Statute of Frauds. This legal doctrine holds that any contract for the sale of real
estate must be in writing to be binding. This means any negotiated contingencies must be
written into the sale contract or they are meaningless. The vast majority of real estate sale
contracts are prepared by real estate brokers or salespeople without any attorney review.
The effect of the statute of frauds can be devastating to a home buyer when they discover
days before closing that the seller is not obligated to make any of the repairs the buyer
bargained for because no provision was made for them in their written agreement.

Junk Fees. This is the industry term for fees often charged by the lender in addition
to the loan origination fee or discount points for items such as document preparation, tax
service fees, flood certification fees, etc. These items are usually disclosed to the borrower
in the fine print of the “Good Faith Estimate of Settlement Costs” provided to the borrower a
few days after loan application. Few borrowers understand that these fees are often
negotiable.

Lender vs. Owner Title Insurance. Institutional lenders uniformly require title
insurance to protect the lender. A policy for the owner is optional, but the title insurance

company is not obligated to provide the same coverage to the owner it provides the lender,
and less coverage is frequently provided if a potential title problem exists.

Insured Closing Protection. This issue is currently under scrutiny from the State
Corporation Commission, but currently attorneys closing a real estate transaction for a lender
must receive coverage for errors in the closing process from a title insurer. Some title
insurance companies have denied coverage for closing problems when the closing was
conducted by an escrow company. (Sam v. Velasquez, Fairfax Circuit Court, 1990)
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Right of Anticipation. This is a right to pay the mortgage loan off early without a
penalty. Advising a borrower as whether their loan contains this provision by a lay closer or
escrow company employee is the unauthorized practice of law under the current regulations.
(Rules of Supreme Court of Virginia, Part 6, § I, Rule 7)

Due on Sale Clause. This is a clause contained in many deeds of trust that requires
the borrower to pay off the loan in the event the property is sold or transferred. Again
explaining such a clause in a deed of trust constitutes legal advice under existing rules, and it
is prohibited for lay person to give such advice. (Rules of Supreme Court, supra)

Waiver Right to Presentment, Notice of Dishonor and Homestead Exemption.
Again more clauses contained in most mortgage notes that waive certain of the borrower’s
rights regarding collection actions by the lender. Advice on these is legal advice. (Rules of
Supreme Court, supra)

Advice on Matters of Title. A title insurance policy only sets out what the company
will or will not cover. It is not an opinion of title, and advice on title matters can only be
provided by and attorney. (Rules of Supreme Court, supra)

Fiduciary Obligations Regarding Client Funds. Attorney Disciplinary Rules strictly
govern a lawyer’s handling of a client’s funds. Disciplinary penalties invariably flow from
even minor breaches of these duties, such as failure to maintain proper trust-account records,
failure to deposit funds into a trust account, depositing funds into a trust account with notice
of existing deficit created by another lawyer in the firm, failure to furnish accounting for
settlement proceeds, failure to maintain financial integrity of each client’s funds in a trust
account (which usually results in disbarment or suspension), unreasonable delay in satisfying
existing liens or encumbrances, entrusting funds to seller-client and then relying in “good
faith” upon client’s representation that he or she used such funds to satisfy liens and
encumbrances, unreasonable delay in disbursing title insurance premiums, failure to obtain
title insurance or refund premiums received in trust, and premature payment of real estate
commission out of settlement proceeds. Lawyers must maintain all escrowed funds in
accounts in which the bank has contractually agreed to notify the State Bar whenever, under
particular circumstances, the institution dishonors or returns a check drawn by the lawyer on
such account. Absent consent of the client, a lawyer may not withdraw from proceeds for a
real estate settlement an amount legitimately owed to the lawyer from the client in an
unrelated matter. Lawyers may not retain any interest earned on client funds. All of these
rules govern attorneys in their conduct of real estate transactions. There are no such
regulations controlling the maintenance of other persons funds by escrow and settlement
companies.



5§33 Newtown Road

Suite 101

Virginia Beach, VA 23462

Virginia Real Estat. .iicrucys Leayue

REAL ESTATE SETTLEMENT SERVICES
AND
THE PRACTICE OF LAW
IN VIRGINIA

ISS
The debate over who will be the primary provider of real estate settlement services in
Virginia may be reduced to one word, “fiduciarv”. The only true question is, will the
buyer/borrower in the average real estate transaction routinely have a legal representative,
knowledgeable in the relevant issues, and with a fiduciary obligation to the buyer/borrower,
or will such a legal representative be generally excluded from the transaction?

Why is this fiduciary obligation so important in a real estate transaction? Black’s
Law Dictionary defines a fiduciary as “A person having a duty, created by his undertaking,
to act primarily for another’s benefit in matters connected with such undertaking.” By law
an attorney has a fiduciary relationship with his or her client. A lawyer must always abide
the special confidence reposed in the attorney who in equity and good conscience is bound to
act in good faith and with due regard to the interest of one reposing the confidence. Breach
of an attorney’s fiduciary obligation to the client can result in civil or criminal penalties and
lead to disbarment. All other parties involved in the typical residential real estate transaction
(the real estate agent, the lender, the title insurance company, etc.) may have a duty not to
commit fraud upon the buyer/borrower, but only the lawyer stands in the position of an
attorney-client (and therefore fiduciary) relationship with the buyer/borrower.

Because only the attorney, hired to act as the settlement agent for the buyer/borrower,
has this legal, moral and ethical obligation to act in the best interest of th . buyer/borrower,
VaReal fervently believes it is essential for attorney conducted settlements to be the norm in

Virginia real estate transactions.

BACKGROUND

Until fairly recently (the past fifteen years), real estate settlements were conducted
exclusively by attorneys in Virginia. Lawyers drafted the legal documents, examined the
title to the property, orchestrated the events for settlement and closed the transaction.
Attorneys typically delegated many ministerial functions in the settlement process to legal
assistants within their office. These legal assistants typed documents and conducted much of
the routine comimunication with the lenders, surveyors, real estate agents, etc. Additionally,
some title insurance companies began to offer title abstracting services during the early
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1980°s. These practices were formally sanctioned by the Bar with Unauthorized Practice of
Law Rules in 1981. It is important to understand, however, that these rulings merely
approved standard practices within lawyers’ offices and that all these ministerial acts were
performed either under the direct supervision of an attorney, or were reviewed by the
buyer/borrower’s attorney. Most importantly, the lawyer’s fiduciary obligation to the client
was not impinged by the performance of these acts by lay persons because they were
performed under the auspices of the buyer/borrower’s attorney; that attorney remained
responsible and liable for the work performed. Furthermore the buyer/borrower remained
entitled to the legal advice which only an attorney is permitted to dispense.

Since the promulgation of the 1981 unauthorized practice rules some parties involved
in the real estate industry have taken the position that the rules permit attorneys to be
eliminated from the settlement process and allow the entire transaction, from contracting to
closing, to be conducted entirely by lay persons. Title insurance companies in particular
have set up agencies to fill the role of settlement agent. As such, lay persons employed by
these title and escrow settlement companies review and interpret the purchase contract,
examine the title to the property, receive and complete the lender’s loan documents and deed
of trust, and close the transaction. All of this is ostensibly done without giving any legal
advice to the buyer/borrower or the seller as this would of course be a violation of the
unauthorized practice of law rules promulgated by the Virginia Supreme Court and is a Class
1 misdemeanor. (Virginia Code Section 54.1-3904, 1950, as amended) .

Based on the collective experience of practicing real estate attorneys across Virginia,
VaReal believes it is utterly impossible for a real estate settlement to be conducted without
legal advice being provided. Hence we believe it imperative that such advice be offered only
in the confines of the attorney-client relationship where the giver of such advice is a licensed
practicing attorney who stands in a fiduciary relationship with the buyer/borrower and is
legally and ethically obligated to protect the interest of the buyer/borrower.

When faced with this exact issue in 1987, the Supreme Court of South Carolina
opined that only by restricting settlement services to attorneys could the public truly be
protected. The court noted that case law from several sister states held that lay persons
could conduct closings, but they uniformly noted that the giving of legal advice as to the
effect of the various instruments required to be executed constituted the practice of law and if
a legal question arose the lay settlement company should stop the proceeding and instruct the
parties to consult an attorney. In response the South Carolina court stated, “We agree this
approach, in theory, would protect the public from receiving improper legal advice.
However, there is in practice no way of assuring that lay persons conducting a closing will
adhere to the restrictions. One handling a closing might easily be tempted to offer a few
words of explanation, however innocent, rather than risk losing a fee for his or her

employer.” (State of South Carolina v. Buyers Service Company. Inc., 292 S.C. 426; 357

S.E.2d 15, 1987)

PARTIES

To understand the role of and need for attorneys in the settlement process it is
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necessary to know the players involved in the typical real estate transaction and their
respective interest. The primary parties to a normal residential transaction are, in addition to
the buyer and seller, the real estate agent, the lender, the title insurer and the settlement

agent.

The real estate agent fills the role of a broker for the deal. In most transactions he or
she is hired by the seller to list and sell the property. Often other brokers will show the
property to prospective buyers and bring an offer from such a buyer to the listing broker.
Although some buyers will enter into a contractual relationship with a broker to act a their
exclusive representative, typically the selling broker is acting as a sub-agent of the listing
broker and is therefore legally bound to represent the seller’s interest. The real estate agent
is normally paid by a commission from the sale proceeds of the property. Thus the real
estate agent’s legal obligations and incentives are to realize the best price for the seller and
close the transaction as quickly as possible in order to move on to the next transaction where

another commission may be earned.

The lender is typically a financial institution. Today most mortgage lenders merely
originate the loan and sell it to another institution who actually services the loan. The bulk
of the original lender’s profits are earned in the form of the up front fees charged to the
borrower such as loan origination fees, points, processing or document preparation fees, and
by pooling large numbers of mortgages to sell on the secondary market on favorable terms.
The employee of the lender most borrowers deal with is a loan officer. Like the real estate
agent, this individual usually works on commission and receives nothing unless the
transaction closes. The lender of course has an interest in seeing that the loan is properly
closed and its lien is in a first position on the property, but this interest is primarily to
protect the lender’s security interest in the property. An interest which will no longer be of
great concern once the loan is sold (often within days of the closing).

The title insurer’s function is to provide insurance for matters of title for the lender,
and if requested, for the buyer. As with all insurance companies, the title insurer’s primary
obligation is to its shareholders. It generates profits for those shareholders by obtaining a
steady stream of premiums and suffering a minimum number of claims. Correspondingly,
the company’s interest is in drafting a policy which limits its risk to the greatest extent
possible. Financial institution lenders today almost uniformly require the borrower to
purchase a lender’s title insurance policy. Because the lender deals in the mortgage business
on a routine basis, it is familiar with the coverage available and will insist upon adequate
coverage for itself. If the buyer desires title insurance coverage, a separate gwner’s title
insurance policy must be purchased, and the coverage need not be equivalent to the lender’s
policy. If an attorney represents the buyer, the attorney will often bargain with the title
insurer on the buyer’s behalf for increased coverage. Without an attorney the buyer is on his
or her own in a highly technical field.

Finally there is the settlement agent. Before lay settlement service companies arose,
only attorneys served in this capacity. It is the settlement agent’s responsibility to review
matters of title and close the transaction in accordance with the purchase contract and the
lenders’ instructions. If a lay settlement company acts as settlement agent, any employee of



that company is barred by law from giving legal advice to the buyer/borrower, even if that

employee is an attorney. This is because that employee is working for and representing the
interest of the settlement company not the buyer/borrower. Obviously their primary interest
is In protecting their employer and generating repeat business from real estate agents and
lenders. If an independent attorney acts as settlement agent, there exist and attorney-client
and thus a fiduciary relationship with the buyer/borrower. Thus the attorney is legally and
ethically obligated to look after the buyer/borrower’s interest. By Virginia State Bar ethical
rules, any alteration in that arrangement must be undertaken only with the client’s full
understanding and consent. Title and escrow settlement companies by contrast are using the
absence of strict regulation to engage in practices the Virginia State Bar has ruled to be
unethical for attorneys to participate in, such as earning and retaining interest on escrow

accounts containing home buyers’ money.

CONCLUSION

Why should attorneys remain as the primary providers of real estate settlement
services in Virginia when lay persons may provide similar services and perhaps at less cost?
VaReal believes it is the same reason doctors are the primary providers of diagnoses and
prescriptions for medical care, to protect the public. Health insurer employees could
undoubtedly prescribe drugs at a lesser cost than physicians, but we as a civilized society
have made a public policy decision that it is in our collective interest to put such a task in the
hands of a professional trained at the graduate school level and licensed, after extensive °
examination, by the state. The purchase of a home is usually the largest single investment
the average person makes in their life. It is 2 complicated transaction involving many people
who routinely function in the real estate business, and who have interest that are often
different and sometimes contrary to that of the home buyer. For these reasons VaReal feels
it should be required that at least one party to the transaction be a trained, licensed
professional who is legally obligated to protect the buyer/borrower’s interest. That person is
the private practicing attorney. The attorney acting as settlement agent is licensed by a state
regulatory agency, must meet continuing education requirements and is bound by a standing
code of ethics. Additionally, attorneys approved to close by institutional lenders must carry
adequate malpractice insurance and there is a state maintained client recovery fund to provide
recovery for the client should an attorney mishandle the transaction. By contrast title and
escrow settlement companies fall under the insurance commission which regulates matters of
insurance, not loan closings, there are no ethical guidelines for such companies, no
continuing education for lay closers, no malpractice insurance and no client recovery fund.
Furthermore it is rather impractical to believe the already bewildered home buyer will be
able to adequately investigate all these issues when the settlement services market is largely
driven by the advice give to buyers by real estate agents. In a state where the courts have
generally held steadfast to the doctrine of “caveat emptor” (buyer beware), VaReal ask, who
is the best coach for the buyer/borrower to have in a real estate transaction---the real estate
agent working for the seller, the lender who will pocket the loan origination fee and sell the
loan, the title insurer who wants to limit coverage, or the licensed attorney who has a
fiduciary obligation to his or her client--the buyer/borrower?
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APPENDIX C
HJR 210 STUDY

Remarks by: Chip Dicks

Mays & Valentine
Representing The Virginia Association of Realtors
Telephone: (804) 697-1485; (703) 519-0185

My Background: ° Practiced real estate law for 18 years

° When I was in the General Assembly and managed
my own small law office, I handled 30-40
residential real estate transactions per
month.

° I owned an interest in a title agency.

°* I owned an interest in a settlement company.

* I am married to a real estate broker.

°* I represent the VAR and dozens of real estate
companies with thousands of Realtors.

° So, I have a baseline of knowledge on this
subject.

Take a look at the inside of the law office of a real estate
practitioner: ‘

Most have a real estate legal assistant/paralegal/secretary
who handles 90% of the work.

UPL opinions provide that transactions are to be conducted
under the supervision of an attorney. What constitutes
supervision is not clear and the practice varies. But most
attorneys have their non-lawyer staff prepare the documents,
handle the coordination for closing and take care of all the
client contact. 1It’s not even required that the attorney
actually be present in the room at the settlement table!

There is nothing to prohibit attorneys from routinely running
the monies through their settlement company escrow account --
not their legal escrow account.

Residential real estate is not profitable for attorneys --
unless you have a high volume and you make your real money
off collateral business.

° There is a huge profit in the fees earned by lawyers whr

own their own title agencies. You can actually make
more money here than in handling the actual settlements.
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° Residential real estate is a good feeder business --
wills, traffic cases, etc. It is common practice to
discount services on these collateral services. But, VA
REAL might have shot itself in the foot with HB 1229 --
discounts to someone who refers a transaction will make

that lawyer a criminal!

° I wonder how many real estate attorneys actually look at the
deeds that co out of their offices at say, $50 a whack. 1In
the real world, they often are prepared and reviewed by a
competent secretary or paraprofessional.

° Ask yourself: Are there conflicts of interest when the real
estate attorney represents a home builder seller and the
buyers in the same transaction? How about when the lender
uses a particular attorney and imposes fees and requirements
not in the ha2st interests of the buyers for whom the attorney

is closing tne transaction?

° The bottom ..ne is that this Committee needs to carefully
examine the practices of real estate attorneys and determine
what legislation will be necessary to protect the public

interests.

Take a look at what Realtors do to facilitate the transaction:

° There is a major difference between a real estate licensee
and a professional Realtor. Realtors are committed to a code
of ethics, training, compliance with all laws and
regulations, and the highest in professional standards.

° A common myth is that a Realtor just lists the property,
someone else actually sells it and the Realtor does nothing
but collect a fee at closing. If it could only be that way -
- I would go into real estate myself!

° Realtors, in today’s competitive world, provide a full range
of professional services from the initial contact with the
client up through the closing. Whether the Realtor is
representing a seller or buyer who are both consumers, the
Realtor explains the process and helps the client work
through the process until the transaction closes. Without

closing, the Realtor earns nothing!

° In representing a seller, the Realtor explains the process,
lists a house for sale, markets the property at the Realtor’s
expense, and tries aggressively to sell the property to a

qualified buyer.

°* In representing a buyer, the Realtor pre-qualifies the buyer
to maximize the buyer’s time in the house search process.
The buyer will only be looking at homes the buyer is



qualified to buy. The Realtor helps the buyer address any
credit challenges and interfaces with a mortgage lender.

The Realtor negotiates the contract on behalf of their client
and from the peint of contract, the Realtor coordinates home
inspection, repairs, termite inspection, homeowners
association documents, surveys, title insurance, preparation
of the deed, early occupancy, lender package and the list
goes on and on. The Realtor reviews the settlement package
including the settlement statement with their client and
attends settlement.

Realtors help to resolve business and legal issues all the
way through the process so that the closing, generally with
standard uniform documents, is nothing more than an
administrative process. To hear the lawyers talk about it,
there are problems and legal issues in every transaction. In
our experience, with proper preparation, this is simply not
the case.

Realtors Care About This Study

For Realtors, it’s an issue of choice ~- a restraint of trade
in the marketplace. Some of VAR’s members use attorneys and
some use lay settlement companies.

VAR supports a regulation of settlement companies by some
state agency, as the General Assembly will decide in its
wisdom -- but regqulation that is balanced and fair
considering the level of regulation of the details of
practice of real estate law in the Commonwealth.

We look forward to working with this Committee as you
consider these important issues.

Thank you.
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DATE: May 23, 1996

Attached is 2 copy of UPL Opinion #183. The Standing Committee on the
Unawrhorized Pracsce of Law is charged with the responsibility of issuing
advisory opimions such as UPL Opinion #1385 whenever members of the Bar
tequest them. Thus. the Commuttee did not issue this opinica on its own
mitiadve, but on the request from 2 member of the Virgimia State Bar.
Although UPL Quinion #1835 is an applicion of existing law and rules, T
deciares explicidy for the first time that certain activity is the unauthorized
practice of law. As 2 result, the opinion must be approved, following press
release and public comment, by the Virgmia Stat Bar Council and the Supreme
Caurt of Virginia. Until thar process is complered, T7P!. Qpinion #183 is not
final and ncither the Virginia State Bar nor any other party may reiy uron the
opinion as binding awrhoriry.

Until such time 3s the opinion is final, the Virginia State Bar camnort eatorcs the
positon wiken i the opinion.

The UPL Committes and the Virgiia Statc Bar recogmize thar a joint legislacve
subcommittes is undermking to swudy real estmre semlement practicas oY
artcrneys, title companies and ather noo-lawver entities. Nevertheizsss, the
reguest for UPL Opimion #1383 has been pending for over a yesr, and the
Commites was obliged, under the rules of the Supreme Court of Virginia, to
render an advisory opimion to the requesting party.

If you have any questions or comments concerning the opinion, You may contact

me at (304) 775-0363.
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Re:  UPL Opmuon #1835

Dezr

I am wotiag in resconse to vour request dared Feabruary 7, 1995, sesking an
Unavrberized Pracdce of Law Advisory opimion as 0 whether a non-iawver
(who may or may acot be lcsosed as a ttle agent in Virgima and may or may
noi be smpioved Dy a dtle and escrow company) may csaduct a closing' of the
sale of real estate or a loan secured by rexi estate. Wherher non-lawvers shouid
conducr real esmre closings has been the subiest of coasiderabie detate. Tae
Commirtes, however, only issues qpinions uccn reguest. Your inquiry is e arst
arre the Comumittes as teen called upon to reader a written adwvisory opimicn
cn this important ssee.

Tae Commumes has stedicd vour inquiry excensively and hes mformally sougot
npur Tom aurmerous segments of the real estate indusTy and other inferesied
parues, 1ae Committec has directed me 0 Tansmit (S csaciusicns © you. lae
Commuime= abserves. 2t the cuwser war there is 1o legzi autherity in Virgoa
which 2ither per se bans or authorizes a aon-lawyer © csaduc: a rex) esuue

1
H

Tae term “closing” as it reiates to the purchase and szle of c=af eswre is defined as "jtjhe
Inai steps of the xansacden where consideration is paid. mortZaye is secursd. desd is daiivered
or placed n escrow, erc.” Bluck's Low Dicrivnars (3th ed. 1979) ar 231,

A-14



UPL Opinion #1383
Page 2

closing”. However, the current practce implicidy requires the invoivement of an arttorney.
The acdvides of the aco-lawyer in connecticn with the closing are cesmicied. The Couimines
as. over the course of dme, issued numerous advisory opinions concsrming specific acavides
incident to a real 2stare closing and has opined as to whether each specific acdvity consanures
the practics of law.

For purposes of this opinion. the Commute2 defines “noo-lawyer’ to be any person aot
licensed and autharized to practics law in Virmma However, m approgriate cucumstances
under the direc: supervision of a liceased amorney baving an amomey-ciient relationship with
the buyer and/or seiler. a legai assisant may perform certain Wsks® incideat w a rexi estare
closing. [n addiden this ovinion assumes that the non-tawyer is conducdng a closmg tor
buyers and sefless who are aot represezied by counsel

L Non-lawvers May Net Conduc: Real Estate Closings

UPR 6-104(A) provides thar “[in] cannection with a real esare closing, 2 non-lawver saall oot -
give legal advics to another, or pregare tor or advisc amother in the preparagon of legal
msyuments. {or comrensation. diceet or indirect” UPR 4-101 provides thar “(a] non-lawyer
stall not uncertake for comrensanon. direct or indirect, © adyise another n amy marer
invalving the appiicagua of legal principies 0 the owuersiup, use. dispositon or sncumbrancs
of real estzre. . . "

Taerefore. ir foillows Hat a son-lawver may 10t opine or =xplain © a party io the wansacton
the mesning or appiicaton of iegal principies to any asgect of the cicsing. This would srofibit
a non-lawyer from axpiaining, inferpreung or TWVINZ an opimion on the meznmg of legal terms
or orinciples relevant w, for axample. the sales congact sextiement sarment luoan dociments,
losTumenrs conveying ate, tde binder. seiler’s mechanics lien defauit under any dccument,
ttie axcepdons found cn the dde binder. or the legal terms or umport of any other decument
presented at the sertlement  This is aot © say that @ aon-lawyer may oot perform acy @sks

* The comminee is weil aware of the extensive debate in 1979 and 1980 over whether the
conduct of real esiare closings is the pracaces of law, and whether non-lawvers shouid be
suthorized o close 2 reai esiate tansacton. Qur review of dhe record of de Virginia Saiwe Ber
Council procesdings and the cule changes ultimarely approved bv the Virgimia Supreme Coust
reveals thar this hodyv contestzd issue was never decided. Those who advocare or perform aon-
lawyer settlement services claim that this issue was decided as a result of die 1980 procsedings
and thar lay semiemezt cervices have been authorized by the Virgima Swre Bar to serform
closines since thez. We find no support for dhis cenclusion. There is 3o UPR. UPC or UPL
Ovinion which swtes that a real esicte closing may be conducted by a non-lawver or thar all
of the achivides necsssarv o ciose a real estate transacuoa @IV occur withour the supervision
of 2 lawyer regreseqrng the guyer and/or seiler.

3 e e . A-15
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associated with these documents, only that a non-lawver may aot explain or express an opuion
as to the meaniny of legal wrms in such docurments. the legal effect of such documents. or the
legal principles applicahie w0 2ach.

Tae Supreme Court of Virginia has d=fined the practez of law to include the undermicng, for

compensation. direct or indirect, of advising another, in any maner mvolving the zpplicater -
of legai princinles. Va S, Ct R.. Pt 6: §I(B)(1). This definition is broad and exteads scvond
Lnpation 1o aczvides in other felds wich enrail specialized legal nowledge and abibity. For
this reason, 2 anon-lawver may not. with or without compeasation, prepare for another legal

mstruments of any character affecany the ude to or use of real eswmrte, uniess the coo- lawyver

ts (1) an owmer of the subjest teal estare: (2) a regular emploves wgo prepares sucl feyal

mstruments for use by his or her emplover, other than in aid of the emplover’s unauthonzed

pracucs of law; (5) a rea] estare agent preparing a conrract of sale. lease, exchange or opuen

amsmg out of the negouation of a transacdon incident o the regular course of conducting his

or 2r licansed business: and (4) a leading instruton preparing a de=d of ust or mortgage oz

real esiate securing the payment of is loan. UPR 6-103. The draiting, sefecton. pregararon

or completion of desds, desds of wust mortgages. desds of reiesse and other simiiar

insTuments arfecting dde o real estate reguires the possessicn and use of legal krowdedge and

s&il. The prohibition against a don-lawyer preparing sucl documents aopiies even where 2

‘orm of dezd or de=d of wust prepared by a lawver may be followed or fliled in. In additon,

't Soes got matier waether the insorument is deamed simple or compiex. Lzwal knowledge and

skl ars required, in any event. in the selection and compiedon of the proper form o fit Te

pardcular real esware wansacdon. UPC 6-2.

Foilowing these Rulcs of the Supreme Court of Virginia, this Commirtes has previousiv opined
that it is the unaurhorized gractes of law for a dile compeny or real estte settiement servics
W pregare desds of bargain and sale. deeds of wust promissory notes and desds of nelease.
UPL Cos. 141. 91, 86 and 30. This is Tuc even if He decuments are seat o an afforney of
2mer the buver or seiler for review. UPL Ops. 86. 76. Nor cun the ufre or setdemect
ccmpany empioy the services of an attormey [0 periorm e servicas which the lay ageacy is
act authorized 10 perform. The lawyver may not aid a noo-lawver m the ugauthorized praccs
of law. DR 3-10((A). Thus. it is improper for an attorney emploved by a tay corporition
assist the corgoraticn in the wnauthorized pracdes of law. UPL Op. 57. See also Richmond
Ass n of Credit Men v Bar Ass'n of Cirv of Richmond, 167 Va. 327, 189 S.E. 135 (1937)(lay
corporafion may not ordinariiv emplov an attorney  provide legzi services © cusiomers ot
clieats ¢f the corporaden). Further. UPC 6-1 provides that "[a] lawver empioved by a lay
ageacy 0 render services for othery is restnivted w© the doing of acs in the course of fis
cmploymear that a non-lawyer can lawtully do.” Hezcs, a Virginia aocroey emmpiovad by a
Ztie ageacy may aot cerform amy of the tasks. incidest to a1 real estare cipsing, that a acu-
lawyer may not perform.

Asice Tom the preparaten of legal insruments. the Committe belicves that by aevessity. e
semlement agent is zot merely a scrivemer for the garties © a real esware closing. He or she
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must also pass upon the lexal sufficiency of the prepared documents, whether complex. sumple
cr pre-pointed. o acsomplish the contracmual agresment of the parties. State v. Buver’s Servics
Co.. 292 S.C. 426, 439, 357 S.EZ24d 13, 17-(1987). nether stared or not, the person
conducting the closing vouches for te legal sufficiency of the documents exesured by the
pardes.

The Commiues is mformed that. garticularly in the Northern Virginia area. over tie jast 13
years tirle and escrow companies and other laypersons have conducted reai estate closmgs. The
Commimes has never condoned such acgvity and. prior (0 your mquiry. has oot had an
cezasion o render an advisory opinicn as to whether a closing conducted by a aon-lawyer i3
the unauthotized pracdec of law. (n addition. the Commumee’s review of perunent stamuory
authority does nat 8nd thar authority dispositve of the quesnion raised in vour inquiry. Those
who favor ttle ccmranies and other son-lawvers conductng closings point our that the rypical
residential closing has become so siandardized thar the specific lexsi nstuments seiesred and
fiiled out ars dxed by custom. Notwithstanding the smndardization of procadures and ferms.
in 2 wapsacton of such importnce 25 the acguisidon of a home, the Commirnes is conczrmed
with situatons where an aromey-cilenf reladonship i connection with the legal rights of the
Darties is compierely lacking. The nop-lawver settlement agent ndependentdy or as an
employe= of the tde company, does not conduct the closing_nor examine the reguired
dccuments with an eve oward protecing the independenr legal Tghts of e buyer and/or
seiler. Ouly an armorney can perform that tunction with the degre= of undivided lovaity and
accounability reguired of a memeber of the bar.

Tae Commiries is aware that other states have granted authority w read esmre brokers. dile
agents and other laypersons tw cooduet real esiare closings.®  Nevertheiess. many legal

Tze Commune= studied wirh curiosity the most recent reported decision on the subjecs,
in re Ootnicn No. 25 of the Commine: ca the {/nautherized Pracder of Law, 1539 NI 325,

§34 A 2d 1344 (1993). The New ’ersey Supreme Court aoted that:

. this Tarsacdon in irs entrery, the sale of real estate, especiaily with a home
on L is one that cannot de nandled compertenriy axcapt Yv Mose iained in the
law.  The most mporwor pars of it without wiuch it could aot be
accompilsaed. are quintesseatiailv the pracdcs of law. The conmact of saie. the
obliganmons of the conmzce the orcering of a ttle search. the apalvsis of the
searca, the sigmificancs of the due sewrch. the quality of ude. the asks that
surrcund ooth the conmacr and the die. the extenr of those risks. the probability
of damage, the obiigaton © close or not to close. the closing itseif. the
seaiement. the documents thers exchanged, each and every ome of these, (¢ be
orecerly understcod must ce sxplained by an aninmmey.

139 N.J. wr 339, 634 A2d av 1331, Given the Court's analysis zcave. the Comunines is
cerplexed at the Court’s conclusion that real asizze brokers mav close residencal transscedons
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autharities agres thar much of the activity undertakea by such laypersons, mn conducting real
estate closings, involves the practice of law which can oaly be performed by a hewased
atorney.  [n re First Escrow. [ac.. 840 S.W.2d 359 (Mo. 1992)(escrow compames may 0ot
draft legal documents, select form of documents to te used, or give advicz or opimens as ©
he legal rights of their customers, legal effect of wmswuments, or validity of ates to rezi
estate); Bowers v. Transamercz Title Ins. Co., 100 Wash.2d 581, 3335. 675 P.2d 19z, 197
(1985)(selection and completon of form legal documents. or drafing of such documesmts,
mcluding deeds, merngages, desds of yust promissory notes and agresments modiiving these
documents consdmures pracdcs of law); Coffes Counry Abswmer & Tide Co. v. Sare of
Alabama 4435 So.2d 852 (Ala. 1983)(fiiling owt or compledon of blanks of desd is practics of
law despite claim thar task is ciesical in sarure and ttle comrany emploves givieg opimicn
regarding the efect or manner of purchasers t@icng Gue 1S unauthorized pracuce of law); and
State v. Buver's Service Co.. Inc., supra (tte company’s bandling of real estare closings and
mortgage lcan closings consdtutes upauthorized practicz of law; attorney must be arcscat
during closing); Geormia Bar Ass'a v. Lawvers Tide Ins. Corp., 222 CGa 637, 151 S.E.2d 357
(1966)(title company enjotncd Tom adverusing legai services and giving ..cvu:e in the nancling
and closing of real ssmare wansacdons): Sarte v. Pledger, 257 N.C. 634, 127 S.E.2d 337
(1962)(mere compietion of deeds of wusts by Hiling in bianks is unaurhorized practics of aw
oy empioyce of new conswuczan builder): Pionesr Title v. State of Nevada, 74 Nev. 186. 32

P.24 408 (1958)(pretititng drle companies rom drafiing any “document that involves a
judaememt of legal sufficiency).

This Commimes must apply and imterpre: the law as it 2xists o Virgmma  Tae Coounigez
adopts the reascnine smbracsd @ some of the authorities cited above that the real esmte closing
snouid be viewed in its snmrety. A closing w the eoaext m which the queston is presented
's the culmination of a reai estate conmact involving the wansfer of real proverry and typically
the eswbiishing of lieas in favor of others against the propecty. While a closing is the sum of
@any different and varied acdvides, some of which qon-lawyers are authorized to pertocm the
closing takss piacsz wien apprcoriate pardes mest together to exacute the reguired legal
documents. The expiamation. execution and delivery of the necsssary documents inhersady
involves legal advice and ther=ftre must be done by an artorney. Some individual enmrogeats
leading up to the closing couid be appropnately handled by laycersons uncer ceriain
creumstances, but e closing iseif must Se done bv an amommey. The Commimes is aiso
mindful of the inherenty csercive namre of a real estre sermtiement. Prior (o ciosing, with e
exgectation thar all is i order. Soth e Suver and seiler have typicaily made commaments
with other partes and ave mvested significant ime and money in reiiance on the ciosing of
the wansacdon. The dte company’s inrerest is to conclude the tansacton. If a aroplen arises
during ciosing, and there i8 g anomev-cijear reladonship. the parfies are withcut the beoeSt
of mdependent counse! and may lack the leverage or wiil w hait 2 wansactoa that is rot @
their best interest.

without an artornev to represent the huver and seiler.
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In addidon. the significance of the closing w the parties canmnot be overicoked. For most
individuais, the curchase of a home represeats the most important financial mvestment cr
Tansacticn of their lives. Extreme care ae=ds o be taien thar legal issues or queszoas -hat th
sarties may have are competestly answered or addressed by a professional huving the royuisite
legal knowledge and sicll. Such quesuons may inciude. for example:

Exactdy what real and personal property conveys with the transaczion?

How shouid gtle be taken and why?

Do any easements or covensnts resgict the use of the property and in wihar L avuer?
What locz! land use reguisdens affect the property?

What happens if a butider faiis to deliver as/wien promised?

Whar are the fights and responsioiines of the partes under the contmracr? De=d of
Truge? De=d of Trust Note?

Other issues or prodlems may inciude walk-through dispures. disagresment over an ovilgation
n the contract. proviems with the legzi deseripnon as revealed ov a survey. cafects in e ade
20t insured over by the dtie insurance. Potendal dispures or confiicss may and do arise uzmder
cirreumstances that Tequendy invoive duress. Either the buyer or seiler. or doth. may b2 under
pressure to ciose, having airesdy sxpeaded subsannal Ume and resourcss, whea 0 G0 50 DY
not be in their test immerest

The Supreme Court of South Carolina. m State v. Buvess Servics Co.. Inc.. supre. aved that
rezl estare and merizage loan ciosings should be canducted only under the supervisica of 21
amomey for the -eason thar the pardes to the transacdon may raise a lezal guesdion, and thers
1s no way of assuring that con-lawvers would got azmempt w© offer an expianarion. Rased cn
this sound reesoning, and our Supreme Court’s definidon of the pracsics of law which mciudes
"advising anotker i any mamer invoiving the 3ppiicadou of legal principies to (ke or
Jurposes or desires” it ‘oilows thar a nog-lawver mav aot advise a party thet the conditens
of a closing have or have not been met Thersiore, if a aon-iawver is © conduc: i cicsing
withour an artomey preseat, the aogm-lawyer closing agent would have © advise the seiler
and/or buyer that they wonid have o determine for themsaives whetker the documents and
condigons ar® n order 0 go forvard with the closing, cven when the zon-lawver closing azeat
aas obviousiy cunciuded thar ail conditions precedent o closing have tesn mer If this is the
case, then the lay semlement compamy is providing no service © the parties. other than
marspadling the reguired documents o close, an activity which the partes mignt gerforma
themseives. )

The Commaimes aiso belicves thar it 8 uorcalistic and naive o assume thar. in ail insmgces, the
lay sertlement zgent can present imrortanr lezal documents to buyer and sefler at a rexl ssaate
closing without legal questions teing asked and withour the giving of legal advice. Even if this
wers 2 realisoc assumpdon o make. the Commiter belicves that the preparation and
sreseamation Of a cackage of documents necsssary (0 close 2 wanszezon s an implied
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regresentation that the documents fulfill the recuirements of the congac: and the law, and thar
the non-lawyer closing the Tamsacdon has reviewed them and found them legaily sufiicient
Notwithsianding the standardizaton of residennal real eswmre closings, we bave concluded that
te conduct of seqlement scdvities inevirahbly inveolves lezal judsmenw which consgiute the
sracics of law. As long as a lawver is mvolved in the reprasequnon of 2 party © the
Tansacdon, however, a ace-lawver MIght conduct CUrimln acAViCes.

We believe, for exampic, the conoscr of saie must te reviewed and interpreted (o derermune
whierther all the condinons expressed therein have been mer. Where a survey has beea crdered,
a derermination mus: be made of whether the legal descripdon and the piat are comratpie: and
the piat must be reviewed and interpreted to derermine whether encumorancss not allowed oy
e erms of the conrracs, or bv covemants or rsswiczens, are disclosed bv the plar. A ade
cvimicn or Uue insurance golicy must oe reviewed and interpreed W arder to wmfcrm the
curchaser of ifS meaning and potenual tisks. as weil as the efect of covenants, «<ondidouns,
-esTicsions, ea umprances and other matters se {orth w the cpiaien or poilcy. A person
responsibie for a closing must be able 10 interoret and evainare the terms of 2 ioan commimment
znd accompanving documents © derermine waether they conforma to the contract and wiether

Zey compiy with applicabie federal and smrte laws ot regulatcns, loguires should te made
regarding whether special legal requirements avply and whether dey have been fuifiiled. i,
execution of caviain docurnents by 2 scouse or an exscwor.  Also. inquines cooczming the

cgnts of mechanics and materiaimen © llens must e made and desisiens sheuld be made as
‘0 the advisapility of waivers by such petental clairmazrs.

1 any casc. the typicai teai estre closing, in cur judgment. cannot procesd from swrt to Anish
without legai judgments and coociusions being mece. Thus. whie i is wue that cermin
acovides incident io a reai estare closing can. in isoiaton. be performed by a zom-lawver. the
closing as a whole is 2 lezal servies which must Se done bv or undesr the supervision cf an
amorney with whom the pardes have an amcrmev-cilent reiadonsiip.  Tals meams Gl an
aticraey must artezd the closing ar which the parties execute the documents requirad o close
e Tansacdon or be readily availaple @ respond to amy inguities or issues thar may arise.

[

Tasks Which a Non-igwyer May Perjorm (ncident To a Real Estate Closing

PR 6-104(A) provides that a non-lawver mav: (1) Make aeszacs of due (2. copy saiiest
cercons of whar e pubilc record shows as disanguisiied fom expressing an opirion on the
iezal consesusncas of what ¢1e records siow); () ACT as 20 agent or OTOKET M conmesucn
with the issuance of dile insucznes commitments. binders and pelicies: and (3) Provide suca
other services of a clerical nature as may assist the pardes in the sectlement of a conmact
{cmumimment or other agresment with respect © ihe sale or excumbrancs of properTy.

Taus. for example. a aoun-lawver mav comgiie and regort facmual informztion as discloscd bv
2 gubiic records (Le. make an absiract of ddel: bur e may acc exgress an opinion dr isse
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a certficate as (o the legal conseguences of whar his invesdgatcn of the public records may
show. Incident © his invesdgation of the facts. an abswacter may 2ive 1o hus regular empioyer
or. upon request, (@ a lawyer his opinion as w the satus of legal atle as disclosed by his
mvestieston. Fowever, neither the absaacter gor tis emplover may ive a cartificae or dtle
or opimon (0 2 third party. or othcrwise hoid themseives out as gossessing legal knowledge or
skiil uniess thar individual is a lawyer or eatity registersd and authonzed © gracace law. UPC

5-3.

A ude insurancs company may issue itS ttie insurance commimment. binder or policv; bur these
documents, or the provisions thereof. capmot be heid out as a lewal opmion based on the
axaminadon of dte. UPR 7-101(B),(C). Nor may a Gide msurance company through its agears
or :mploves=s give legal advics Or SXpress an opimion {o amy person other than. upon request
0 2 lawyer. as 0 the smrus or markemability of dtie © real property in Virginia or 2s o e
legal effect of documents comprising the chain of de. UPR 7-101(A).

A real estate agent may prepare a contract for the saic of real esmre ncidear o & Tansacuon
m which he or she gegouared in the ardinary course of conductng his or her licensed business.
UPR 6-103{A)(3); UPC 6-5: UPL Cps. 63. 96. However, the ageat may not do so if he or she
#3s oot involved i the gegodagou of the gansacdon. as tus consunues the umauthorized
practice of law. UPL Cp. 73. i

UPC 6-7 siates thar aou-lawyers may pecform che following tasks in connecdon with a rezd
eswre closing:
A. Crder 2 survey, but not give an opinion as o the adequacy of such survey

or with respect 0 matters reflected theremn

A. Obran copies of leases, easements, resgicdons. building codes, zoniny
ordinances and the like, but not give m opimion as o e legal effects theresf
or any party's legal cbilgzuon to compiy therewith.

C. Order tecmite or cther inspecdons. but a0t eive an opinion &s to whether the
resuits thereof comply with the terms of the congact

D. Ascertain the starus of utlity servicss and assist in their cansfer, but aot
give lewal advice as t0 a party’s legal obiigation with respect theretwo.

E. Arrange for the issuancs of casuaity nsuragce coverage. as requested by a
party n Interes.

F. Provide lien payoff Sgures as asserted by the lezholder. but aot give advics
as o 1 garty’s obligation © zav die amount claimedd.
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G. Make mathemarical computatons involving the proration of taxes. insurance.
rents. interest and the like in accorcapcs with the terms of the contract or local

custom.

. Obtain lien waivers from mechanic or matesialmen m a form accepubie (o
the party in interest. bul oot prepare such waiver or give advice as o the legal

sufficieacy thereof.
[. Prepare serrlement starements.

J. Recsive and disburse sealemenr tunds. and serve as escrow agear to the
exenr liczused to do so.

K Prepare receipts and ceruficates of release, bur not desds. dezds of wust
de=d of wust notes. or de=ds of release.

In UPL Op. |47 the Commintes distnguished those acuvites which may properly be doge by -
an tndependent real eswate paralegai company and those which must be performed ov te
ciosing amomey. The closing aromey reviews the rzal estare conmact to deermune Its
gurements and whar wmsks can be delegared 0 non-lawvers. - The semlement company
requests ttle search, orders survey. ootfies lender. receives lender’s package and compleres
aon-lezai documents, i.2.. tax imformation, name atnidavir, W-9 forms. commmument leder,
ZUD-1 smremenr and forwards any legal insgumenrs prepared by the lender w© the closing
atterney for review pricr (0 closing. Taus. the closing amorzey may deicmate o laygessons
those twsiks which do act require legzi siil or knowledge  bur the closing amcrney must
actively gverses all aspects of the closing.

[t is aiso permissivie for 2 non-lawver o prepare ceruficares of sarsizcdon to be sxecuted by
a mortgage company. UPL Op. $0. UPC 6-7(XC.

This Committes has aiso opined thef an escrow and ttle compsny or reaf estate sertdement
service may charge a release fee or closing {2 tfor is servicss. UPL QCps. 141, 9i, 80. The
fc2, however, may not be charged fer the greparaton of legal imstruments or the provision of
legal services. Id. Legal Ethics Op. 1329. The tre agency may not mask armornevs legai fess
under the guise of a "sextlemenc fex” or "documenr pregaradon fe= LZ0 1329.

s Conclusion

The real estate closing, as addressed herein, when viewed in its entirecy, is an undermicne
waich requires the applicaron of legal skiil. knowiedge. and princinies o a pardcular sitarion.
(e ceterminaton that ail the requirements w close 2 real estate wansaction have oc have not

tesn met is a legal judement or conciusion which 2 nen-lawver is gor authorized to make.
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Handling and conductdng a real sstate closing is the practcee of law even though some of its
componeat asks may be performed by non-lawyess.

This opinion ie subject o review by Bar Council. after the requisite press reivase and period
for public comment Council has the authoriry to 2pprove, modity or dissporove Ris opinion
Va S, CL R, Pu 6 §IV: 910(c)(iv). Should Council approve the opimon, it wil thea be

reviewed by the Virginia Supreme Court pursuant w Pt 6: §IV: F10(£Hur).

guly vours,

f:}:ées M. McCauiey Q\

| Zthics Counsel
IMM:icf
cc: Yvoone De3ruyn Weight. Esq.

Sharon £. Pandak, Zsg.
Commurrze Members
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APPENDIX E
COMMONWEALTH OF VIRGINIA

House OF DELEGATES /';1-1_* 7 ,‘:’\ [‘, 2T \L(

RICHMOND
\\— 3
CoMwmITTEE ASSCGNMINYS-
AENERAL LAWS
Fieanie
CORFORATIONG. INGURANGE AND BANKING
AQNICULTURE

July 25, 189&

VIA FAX

Virginia State Bar

Attn: Robert B. Altizer, President
FAX NO.804-775-0501

Richmond, VA 23219-2083

Christian & Barton, L.L.P.

Attn: Michael W. Smith, Immediata Past President
Virginia State Bar

FAX NO, B04—-697~43112

Riehmond, VA 23219~3095

Virginia State Bar

Attn: Thomas Edmonds, Executive Director
FAX NO. 804=-775-0501

Richmond, VA 23215-2083

IN RE: HIR-210 ~ The Joint Subcommittee Studying the Real Estata
Practice of Attorneys, Title Insurance Companies, Title
Insurance Agents and Others in Virginia

Gentlemen:

I appreciate Mike Smith, as Immediate Past President of
the Virginia Stats Bar, writing me, and the other members of the
Joint Subcommittee, on June 28th on the above subject. In that
letter Mike indicated YShould the Subcommittee think it useful for
its purposes for the Bar to expedite its process so0 as to ensure a
State Bar Council debate and vote at its Octeber meeting, we would
appreciate knowing your prefzrence by August 1."

The Joint Subcommittee had its first meating Wednesday,
July 24th. The Committee elected me Chairman and we elected
Senator Joe Benedetti Vice Chairman. During the meeting we voted
to have ma as Chairman writa you this letter requesting that the
Virginia State Bar expedite its process so as to ensure a State Bar
Council debate and vote at its Octcber, 1996, meeting. Later in
our meeting a motion to reconsider the earl;er vote was defeated.

Therefora, We look forward to your forwarding to our
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conmittee the results of your State Bar Council meeting of October
1996. For their information I am mailing a copy of this letter to

the other six subcommittee members.

I am faxing a copy of this

letter to Arlen Bolstad of the Legislative Services staff and to

Mary Giesen of

WKB /mrn

cc: Honorable
Honorable
Honorable
Hanorakla
Honorable
Honaorable

tha Courts of Justice starfrf.

Very truly yours,

Warren E-. Barry ,
Joseph B. Benedetti
Richard L. Saslaw
Gladys B. Keating
William S. Moore, Jr.
Mitchell van Yahres

Mary Giesen, Courts of Justice staff
Arlen Bolstad, Legislative Services staff
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Roiert B, Altizer, President
P.0. Box 718

Tazewell, Virginia 24651-0718
Telephone: (540) 988-3525

Edward B. Lowry, President-elect
P.O. Box 298

Charlottesville, Virginia 22902-0298
Telephone: (804) 980-9503

Thomas A. Edmonds
Executive Director and
Chief Cperating Officer

Honorable William K. Barlow
Commonwealth of Virginia
House of Delegates

P. O. Box 406

Richmond, VA 23218

Virginia State Bar

Eighth and Main Buiiding
707 East Main Street, Suite 1500
Richmond, Virginia 23219-2803

Telephone: (804) 775-0500

Facsimile: (804) 775-0503 TOD: 804 775-0502

October 22, 1996

Re:  HJR-210 - The Joint Subcommittee Studying the Real
Estate Practice of Attorneys, Title Insurance Companies,
Title Insurance Agencies and Others in Virginia

Dear Delegate Barlow:

APPENDIX F

Michael L. Rigsby
Bar Counsel

Elizabeth L. Keller
Assistant Executive Director
for Bar Services

Susan C. Busch
Assistant Executive Director
for Administration

Mary Yancey Spencer
Assistant Executive Director
for Comununications and
Pubiic Service

The Virginia State Bar Council met on October 17, 1996, and voted 50-12 in favor of UPL

Opinion 183, as revised by the Unauthorized Practice of Law Committee.
now be forwarded to the Virginia Supreme Court for their consideration.

The opinion will

Enclosed is a copy of UPL Opinion 183 and a copy of the Unauthorized Practice of Law
Committee’s report to the Virginia State Bar Council.

Please let me know if you need additional information or have questions about this issue.

RBA:lcf

Enclosures

Very truly yours,

WJ%,/

Robert B. Altizer

ce: Arlen Bolstad, Legisl. Services Staff (w/enc.)

Thomas A. Edmonds, Esq.
Yvonne D. Weight, Esq.
James M. McCauley, Esg.
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Yvonne DeBruva Weight, Chair
520 Nurth Washington Se.
Alexandna, VA 22314

2. Pandak. Yice Chair
v Compiex Court
Nilliam. VA 22192

Edward A. Ames, {II
P.O. Box 177
Onancock. VA 23417

James A, Bucts, {1I
P.O. Box 446
South Hill, VA 23970

Linda Liles
P.O. Box 1463
Richmona, VA 23219

J. Randail Minchew
+034 Riverside Pkwy., #3300
Leusours, VA 12075

Gamert L. Musick
P.C. Box 352
Lebanon, VA 24266

James A. Royv
109-A Wimoledon Square
Chesapeake. VA 23320

Waiter A, Wilson, Il
10505 judic:al Or.. #3300
Fairfax. YA 22030

Virginia State Bar

Eighth and Main Building

707 East Mamn Street, Suite 1500

Richmond, Virginia 23219- 2803
Telephone: (804) 775-0500

Facsimile: (803%) 775-0501 TDD: i804) 775-0502

UNAUTHORIZED PRACTICE OF LAW

October 17, 1996

PERSONAL AND CONFIDENTIAL

Robert 8. Altizer, President
Edward B. Lowry, Presideat-eluect
Thomas A. Edmonds

Executive Directar

Chief Operating Officer

Michael L Rigsby, Bar Counsel

Re:  UPL Opinion #1853
Dear

[ am writing in response to your request dated February 7, 1995, seeking an
Unauthorized Practice of Law Advisory opinion as to whether a non-lawyer
(who may or may not be licensed as a title agent in Virginia and may or may
not be emploved by a title and escrow company) may conduct a closing' of the
sale of real estate or a loan secured by real estate. Whether non-lawyers should
conduct real estate closings (or "settlements”) has been the subject of
considerable debate. The Committee, however, only issues opinions upon
request. Your inquiry is the first time the Committee has been cailed upon to
render a written advisory opinion on this important issue.’

* The term "closing” as it refates to the purchase and sale of real estate is defined as "[tlhe final steps of the
transaction where consideration is paid, mortgage is secured, deed is delivered or placed in escrow, etc.” Black’s
Law Dictionary (3th ed. 1979) at 231.

* In his comments in opposition dated September 20, 1996, Bar Counse! Michael L. Rigsby cites two prior
UPL Opinions, both of which were repealed, stating that real estate closings do not invoive the practice of law.
Neither of these opinions were reviewed by the Supreme Court of Virginia.

The Standing Committes on the Unauthorized Practice issues written opinions pursuant to its statutory authority
conferred by Virginia Code § 54.1-3910. The procedures under which the Committes issues written opinions are
set forth in the Rules of the Supreme Court of Virginia, Pt. 6, § IV, 1 10, Vol. 11, Code of Virginia ("Paragraph
10"). The Commirttes does not issue written advisory opinions on its own initiative, Opinions are issued oniy
pursuant to a written request mesting the requirements of Paragraph [0. In cases where, as here, the Committes
conciudes that the conduct in question constitutes the unauthorized practice of law, the advisory opinion must be
sent to the Councii of the Virginia State Bar for approval. disapproval or medification. Paragraph 10(c)(iv).
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The Committee has studied your inquiry extensively and has informally sought input from
numerous segments of the real estate industry and other interested parties. The Committee has

directed me to transmit its conclusions to you.

There are two underlying principles established by the Virginia Supreme Court with respect
to the practice of law. First, "the right of individuals to represent themselves is an inalienable
right common to all natural persons. But no one has the right to represent another; it is a
privilege to be granted and regulated by law for the protection of the public.” Second, "the
services of a lawyer are essential and in the public interest whenever the exercise of
professional legal judgment is required. The essence of such judgment is the lawyer’s
educational ability to relate the general body and philosophy of law to a specific legal problem.
The public is better served by those who have met rigorous educational requirements, have
been certified of honest demeanor and good moral character, and are subject to high ethical
standards and strict disciplinary rules in the conduct of their practice.” Va. S. Ct. R. Pt. 6: §

! (Introduction).

The Committee observes, at the outset, that there is no legal authority in Virginia which either
per se bans or authorizes a non-lawyer to conduct a real estate closing’. However, the current

Council may not act on the advisory opinion however, until a press release has been issued notifying the general
public of the pending opinion and providing a period for public comment. Paragraph 10(d)(i). In addition, prior
to the Council meeting at which final action is taken, the Attorney General of Virginia must submit comments
which analyze any restraint on competition that may result from the promuigation and enforcement of the advisory
opinion. Paragraph 10(e)(iii). Bar Counsel also must submit comments in favor of, or in opposition to, the
proposed advisory opinion. Paragraph 10(e)(ii). If the Council approves the advisory opinion, with or without
modification, the opinion must then be sent to the Supreme Court of Virginia for review. Paragraph 10(f)(iii).
Another press release is issued after the opinion is filed with the Court, and another opportunity for public
comment is provided. Paragraph 10(g)(ii). Upon modification or approvai, the advisory opinion becomes a
decision of the Court. Paragraph 10(g)(v).

Although this is the first time the Committee has been requested to issue an advisory opinion on whether the
conduct of a reat estate closing is the practice of law, this opinion does not overrule or modify any prior epinions
issued by the Committee relating to real estate activities.

* The committee is well aware of the extensive debate in 1979 and 1980 over whether the conduct of real
estate closings is the practice of law, and whether non-lawyers should be authorized to close a real estate
transaction. Our review of the record of the Virginia State Bar Council proceedings and the rule changes
ultimately approved by the Virginia Supreme Court reveals that this hotly contested issue was never decided.
Those who advocate or perform non-lawyer settlement services ciaim that this issue was decided as a result of
the 1980 proceedings and that lay settlement services have been authorized by the Virginia State Bar to perform
closings since then. We find no support for this conclusion. There is no UPR, UPC or UPL Opinion which
states that a real estate closing may be conducted by a non-lawyer or that all of the activities necessary to close
a real estate transaction may occur without the supervision of a lawyer representing the buyer and/or seller.

Bar Counsel and others disagree with the Committee’s review and interpretation of the Council
proceedings in 1980-81. The initial draft of UPC 6-7 expressly permitted a non-lawver to close a real ~state
transaction, and was rejected by Council at its February 8, 1980 mesting. The second draft proposed that only
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practice implicitly requires the involvement of an attorney. The activities of the non-lawyer
in connection with the closing are restricted. The Committee has, over the course of time,
issued numerous advisory opinions concerning specific activities incident to a real estate
closing and has opined as to whether each specific activity constitutes the practice of law.

For purposes of this opinion, the Committee defines "non-lawyer" to be any person, firm,
association or corporation not licensed or authorized to practice law in Virginia. However, in
appropriate circumstances under the direct supervision of a licensed attorney having an
attorney-client relationship with the buyer and/or seller, a legal assistant may perform certain
tasks* incident to a real estate closing. In addition, this opinion assumes that the non-lawyer
1s conducting a closing for buyers and sellers who are not represented by counsel.

L Non-lawyers May Not Conduct Real Estate Closings

UPR 6-104(A) provides that "[in] connection with a real estate closing, a non-lawyer shall not
give legal advice to another, or prepare for or advise another in the preparation of legal
instruments, for compensation, direct or indirect." UPR 6-101 provides that "[a] non-lawyer
shall not undertake for compensation, direct or indirect, to advise another in any matter
involving the application of legal principles to the ownership, use, disposition or encumbrance
of real estate. . . ."

Therefore, it follows that a non-lawyer may not opine or explain to a party to the transaction,
the meaning or application of legal principles to any aspect of the closing. This would prohibit
a non-lawver from explaining, interpreting or giving an opinion on the meaning of legal terms
or principles relevant to, for example, the sales contract, settlement statement, loan documents,
instruments conveying title, title binder, seller’s mechanics lien, default under any document,
title exceptions found on the title binder, or the legal terms or import of any other document
presented at the settlement. This is not to say that a non-lawyer may not perform any tasks

lawyers could close real estate transactions. At its June 18, 1980 meeting, Council could not reach an agreement
on this version, and voted to send both proposals to the Court for advice and guidance. The Court declined and
returned the petition to the Bar, leaving the issues undecided. Yet a third draft of UPC 6-7 was submitted by the
UPL Committee to Council in June 1981. This version of UPC 6-7 was finally adopted as part of UPR 6 on
October 16, {981 and became effective on January 1, 1982. No changes to these rules have been made since that
time. The full text of the current rules [UPR 6-104 and UPC 6-7] are set out at pages 11-13, infra. Neither of
these rules state whether an non-lawver may conduct the closing of a real estate transaction.

The historical account given by Bar Counsel and the final rules adopted by the Bar and Court lead only
to the conclusion that the existing rules and opinions fail to answer the question of whether non-lawyvers may
acrually perform the closing of a real estate transaction. By this opinion, the Committee states that the conduct
of a real estate closing inherently involves the giving of legal advice and the application of legal skill and
knowledge to a particular transaction. Therefore, the Committee places this principal issue squarely before the
Council and the Court. .

‘See UPC 6-7 at pp. 11-13, infra.
ee 7/ at pp. 11-13, infra A.29
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associated with these documents, only that a non-lawyer may not explain or express an opinion
as to the meaning of legal terms in such documents, the legal effect of such documents, or the

legal principles applicable to each.

The Supreme Court of Virginia has defined the practice of law to include the undertaking, for
compensation, direct or indirect, of advising another, in any matter involving the application
of legal principles. Va. S. Ct. R., Pt. 6: §I(B)(1). This definition is broad and extends beyond
litigation to activities in other fields which entail specialized legal knowledge and ability. For
this reason, a non-lawyer may not, with or without compensation, prepare for another legal
instruments of any character affecting the title to or use of real estate, unless the non-lawyer
is (1) an owner of the subject real estate; (2) a regular employee who prepares such legal
instruments for use by his or her employer, other than in aid of the employer’s unauthorized
practice of law; (3) a real estate agent preparing a contract of sale, lease, exchange or option-
arising out of the negotiation of a transaction incident to the reguiar course of conducting his
or her licensed business; and (4) a lending institution preparing a deed of trust or mortgage on
real estate securing the payment of its loan. UPR 6-103. The drafting, selection, preparation
cor completion of deeds, deeds of trust, mortgages, deeds of release and other similar
instruments affecting title to real estate requires the possession and use of legal knowledge and
skill. The prohibition against a non-lawyei preparing such documents applies even where a
form of deed or deed of trust prepared by a lawyer may be followed or filled in. In addition,
it does not matter whether the instrument is deemed simple or compiex. Legal knowledge and
skill are required, in any event, in the selection and completion of the proper form to.fit the
particular real estate transaction. UPC 6-4.

Following these Rules of the Supreme Court of Virginia, this Committes has previously opined
that it is the unauthorized practice of law for a title company or real estate settlement service
to prepare deeds of bargain and sale, deeds of trust, promissory notes and deeds of release.
UPL Ops. 141, 91, 86 and 80. This is true even if the documents are sent to an attorney of
either the buyer or seller for review. UPL Ops. 86, 76. Nor can the title or settlement
company employ the services of an attorney to perform the services which the lay agency is
not authorized to perform. The lawyer may not aid a non-lawyer in the unauthorized practice
of law. DR 3-101(A). Thus, it is improper for an attorney emploved by a lay corporation to
assist the corporation in the unauthorized practice of law. UPL Op. 37. See also Richmond
Ass’n of Credit Men v. Bar Ass’n of Citv of Richmond, 167 Va. 327, 189 S.E. 133 (1937)(lay
corporation may not ordinarily employ an attorney to provide legal services to customers or
clients of the corporation). Further, UPC 6-1 provides that "[a] lawver employed by a lay
agency to render services for others is restricted to the doing of acts in the course of his
employment that a non-lawver can lawfully do." Hence, a Virginia attorney employed by a
title agency may not perform any of the tasks, incident to a real estate closing, that a non-
lawyer may not perform.

Aside from the preparation of legal instruments, the Committee believes that, by necessity, the
settlement agent is not merely a scrivener for the parties to a real estate closing. He or she
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must also pass upon the legal sufficiency of the prepared documents, whether complex, simple
or pre-printed, to accomplish the contractual agreement of the parties. State v. Buver’s Service
Co.. 292 S.C. 426, 429, 357 S.E.2d 15, 17 (1987). Whether stated or not, the person
conducting the closing vouches for the legal sufficiency of the documents executed by the
parties. Id.

The Committee is informed that, particularly in the Northern Virginia area, over the past 15
years title and escrow companies and other laypersons have conducted real estate closings. The
Committee has never condoned such activity and, prior to your inquiry, has not had an
occasion to render an advisory opinion as to whether a closing conducted by a non-lawyer is
the unauthorized practice of law. See, pp. 1-3, nn. 2 and 3, supra. In addition, the
Committee’s review of pertinent statutory authority does not find that authority dispositive of
the question raised in your inquiry. Those who favor title companies and other non-lawyers
conducting closings point out that the typical residential closing has become so standardized
that the specific legal instruments selected and filled out are fixed by custom. Notwithstanding
the standardization of procedures and forms, in a transaction of such importance as the
acquisition of a home, the Committee is concerned with situations where an attorney-client
relationship in connection with the legal rights of the parties is completely lacking. The non-
lawyer sertiement agent, independently or as an cmpioyee of the title company, does not
conduct the closing nor examine the required documents with an eye toward protecting the
independent legal rights of the buyer and/or seller. Only an attorney can perform that function
with the degree of undivided loyalty and accountability required of 2 member of the bar.

The Committee is aware that other states have granted authority to real estate brokers, title
agents and other laypersons to conduct real estate closings.” Nevertheless, many legal
authorities agree that much of the activity undertaken by such laypersons, in conducting real
estate closings, involves the practice of law which can only be performed by a licensed
attorney. In re First Escrow. Inc., 840 S.W.2d 839 (Mo. 1992)(escrow companies may not

* The Comminee studied with curiosity the most recent reported decision on the subject, In re Opinion No.
26 of the Committee on the Unauthorized Practice of Law, 139 N.J. 323, 654 A2d 1344 (1995). The New Jersey

Supreme Court noted that:

. . . this transaction in its entirety, the sale of real estate, especially with a home on it, is one
that cannot be handled competently except by those trained in the law. The most important
parts of it, without which it could not be accomplished, are quintessentially the practice of law.
The contract of sale, the obligations of the contract, the ordering of a title search, the analysis
of the search, the significance of the title search, the qualiry of title, the risks that surround both
the contract and the title, the extent of those risks, the probability of damage, the obligation to
close or not to close, the closing itself, the settlement, the documents there exchanged, each and

every one of these, to be properly understood must be expiained by an attorney.

139 N.J. at 339, 654 A.2d at 1351. Given the Court’s analysis above, the Committee is perplexed at the Court’s
conclusion that real estate brokers may close residential transactions without an attorney to represent the buyer
and seller.
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draft legal documents, select form of documents to be used, or give advice or opinions as to
the legal rights of their customers, legal effect of instruments, or validity of titles to real
estate); Bowers v. Transamerica Title Ins. Co., 100 Wash.2d 581, 585, 675 P.2d 193, 197
(1983)(selection and completion of form legal documents, or drafting of such documents,
including deeds, mortgages, deeds of trust, promissory notes and agreements modifying these
documents constitutes practice of law); Coffee Countv Abstract & Title Co. v. State of
Alabama, 445 So0.2d 852 (Ala. 1983)(filling out or completion of blanks of deed is practice of
law despite claim that task is clerical in nature and title company employee giving opinion
regarding the effect or manner of purchasers taking title is unauthorized practice of law); and
State v. Buver’s Service Co.. Inc., supra (title company’s handling of real estate closings and
mortgage loan closings constituted unauthorized practice of law; attorney must be present
during closing); Georgia Bar Ass'n v. Lawvers Title Ins. Corp., 222 Ga. 657, 151 S.E.2d 657
(1966)(title company enjoined from advertising legal services and giving advice in the handling
and closing of real estate transactions); State v. Pledger, 257 N.C. 634, 127 S.E.2d 337
(1962)(mere completion of deeds of trusts by filling in blanks is unauthorized practice of law
by employee of new construction builder); Pioneer Title v. State of Nevada, 74 Nev. 186, 5326
P.2d 408 (1958)(prohibiting title companies from drafting any document that involves a
judgment of legal sufficiency).

This Committee must apply and interpret the law as it exists in Virginia. The Committee
adopts the reasoning embraced in some of the authorities cited above that the real estate closing
should be viewed in its entirety. A closing in the context in which the question is presented
ts the culmination of a real estate contract involving the transfer of real property and typically
the establishing of liens in favor of others against the property. While a closing is the sum of
many different and varied activities, some of which non-lawyers are authorized to perform, the
closing takes place when appropriate parties meet together to execute the required legal
documents. The explanation, execution and delivery of the necessary documents inherently
involves legal advice and therefore must be done by an attorney. Some individual components
leading up to the closing could be appropriately handled by laypersons under certain
circumstances, but the closing itself must be done by an attorney. The Committee is also
mindful of the inherently coercive nature of a real estate settlement. Prior to closing, with the
expectation that all is in order, both the buyer and seller have typically made commitments
with other parties and have invested significant time and money in reliance on the closing of
the transaction. The title company’s interest is to conclude the transaction. If a problem arises
during closing, and there is no attorney-client relationship, the parties are without the benefit
of independent counsel and may lack the leverage or will to halt a transaction that is not in
their best interest.

In addition, the significance of the closing to the parties cannot be overlooked. For most
individuals, the purchase of a home represents the most important financial investment or
transaction of their lives. Extreme care needs to be taken that legal issues or questions that the
parties may have are competently answered or addressed by a professional having the requisite
legal knowledge and skill. Such questions may include, for example:
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Exactly what real and personal property conveys with the transaction?

How should title be taken and why?

Do any easements or covenants restrict the use of the property and in what manner?
What local land use regulations affect the property?

What happens if a builder fails to deliver as/when promised?

What are the rights and responsibilities of the parties under the contract? Deed of

Trust? Deed of Trust Note?

Other issues or problems may include walk-through disputes, disagreement over an obligation
in the contract, problems with the legal description as revealed by a survey, defects in the title
not insured over by the title insurance. Potential disputes or conflicts may and do arise under
circumstances that frequently involve duress. Either the buyer or seller, or both, may be under
pressure to close, having already expended substantial time and resources, when to do so may

not be in their best interest.

The Supreme Court of South Carolina, in State v. Buvers Service Co.. Inc., supra, ruled that
real estate and mortgage loan closings should be conducted only under the supervision of an
attorney for the reason that the parties to the transaction may raise a legal question, and there
is no wvay of assuring that non-lawyers would not attempt to offer an explanation. Based on
this sound reasoning, and our Supreme Court’s definition of the practice of law which includes
"advising another in any matter involving the application of legal principles to facts or
purposes or desires," it follows that a non-lawyer may not advise a party that the conditions
of a closing have or have not been met. Therefore, if a non-lawyer is to conduct a closing
without an attorney present, the non-lawyer closing agent would have to advise the seller
and/or buyer that they would have to determine for themselves whether the documents and
conditions are in order to go forward with the closing, even when the non-lawyer closing agent
has obviously concluded that all conditions precedent to closing have been met. If this is the
case, then the lay settlement company is providing no service to the parties, other than
marshalling the required documents to close, an activity which the parties might perform

themselves.

The Committes also believes that it is unrealistic and naive to assume that, in all instances, the
lay settlement agent can present important legal documents to buyer and seller at a real estate
closing without legal questions being asked and without the giving of legal advice. Even if this
were a realistic assumption to make, the Committee believes that the preparation and
presentation of a package of documents necessary to close a transaction is an implied
representation that the documents fulfill the requirements of the contract and the law, and that
the non-lawyer closing the transaction has reviewed them and found them legally sufficient.

Notwithstanding the standardization of residential real estate closings, we have concluded that
the conduct of settlement activities inevitably involves legal judgments which constitute the
practice of law. As long as a lawyer is involved in the representation of a party to the
transaction, however, a non-lawyer might conduct certain activities.
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We believe, for example, the contract of sale must be reviewed and interpreted to determine
whether all the conditions expressed therein have been met.® Where a survey has been
ordered, a determination must be made of whether the legal description and the plat are
compatible; and the plat must be reviewed and interpreted to determine whether encumbrances
not allowed by the terms of the contract, or by covenants or restrictions, are disclosed by the
plat. A title opinion or title insurance policy must be reviewed and interpreted in order to
inform the purchaser of its meaning and potential risks, as well as the effect of covenants,
conditions, restrictions, encumbrances and other matters set forth in the opinion or policy. A
person responsible for a closing must be able to interpret and evaluate the terms of a loan
commitment and accompanying documents to determine whether they conform to the contract
and whether they comply with applicable federal and state laws or regulations. Inquiries
should be made regarding whether special legal requirements apply and whether they have been
fulfilled, i.e., execution of certain documents by a spouse or an executor. Also, inquiries
concerning the rights of mechanics and materialmen to liens must be made and decisions
should be made as to the advisability of waivers by such potential claimants.

In any case, the typical real estate closing, in our judgment, cannot proceed from start to finish
without legal judgments and conclusions being made. Thus, while it is true that certain
activities incident to a real estate closing can, in isoiation, be performed by a non-lawyer, the
closing as a whole is a legal service which must be done by or under the supervision of an
attorney with whom the parties have an attorney-client relationship. This means that an
attorney must attend the closing at which the parties execute the documents required to close
' the transaction or be readily available to respond to any inquiries or issues that may arise.’
In either event, whether physically present at the closing or readily available for when
problems or questions arise, the atforney remains accountable and bears ultimate responsibility.

The degree of accountability and ultimate responsibility that an attorney brings to the real
estate closing far exceeds that of a non-lawyer settlement company. First, to the extent that
the attorney properly delegates and supervises closing related tasks to non-lawyer staff, the
attorney is nonetheless personally responsible for their work. DR 3-104(C). Moreover, the
delegated work of non-lawyer personnel merges into the lawyer’s completed work product.

® The Committee observes that Va. Code § 6.1-2.10 (the "Wet Settlement Act") defines the closing as "the
time when the settlement agent has received the duly executed deed, loan funds, loan documents and other
documents and funds required to carry out the terms of the contract berween the parties and the settlement agent
reasonably determines that prerecordation conditions of such contracts have been satisfied." (emphasis

added).

7 The Committee struggled with imposing a requirement that the attorney be physically present during the
closing. The Committee concluded that a "physical presence" requirement was unnecessary given that an
attorney, with whom there exists an attorney-client relationship, bears the ultimate responsibility for the work
delegated to and performed by non-lawyer staff, both in terms of malpractice and disciplinary rules. See, e.g,
DR 3-104(C) & (D). In addition, a requirement that the attorney always be present at every closing presents
logistical prooiems and practical difficulties, for example, where the buyer and/or seller are our of state.
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DR 3-104(D). A lawyer is required to exercise a high standard of care to insure that non-
lawyer staff comply with applicable provisions of the Code of Professional Responsibility.
Lawyers are subject to discipline for acts or omissions by non-lawyer staff. No such standards
apply to lay settlement agencies.

In the event a lawyer’s secretary or paralegal commits an act or omission which would
otherwise be misconduct under the Code of Professional Responsibility, the lawyer is subject
to discipline even though he or she did not engage in the misconduct personally. If a lawyer
engages in dishonest conduct resuiting in a loss to a real estate client, the client may petition
the Virginia State Bar’s Client Protection Fund and seek reimbursement for their loss up to
$25,000.00.% In addition, if the lawyer is suspended or disbarred as a result of mishandling
client funds, the Disciplinary Board may require restitution before the lawyer is reinstated to
practice law.” A lawyer in his capacity as settlement agent is required to place all funds in
and disburse funds from his attorney trust account. DR 9-102(A). In the event the trust
account is overdrawn, the bank is required to report the overdraft to the Virginia State Bar.
and an immediate investigation will ensue. DR 9-103(B)(1)(b). A client, before engaging the
services of an attorney, can contact the Virginia State Bar and learn whether an attorney has
professional liability insurance, unsatisfied judgments (for acts or errors arising out of the
rendering of legal services) or has been publicly disciplined. Va. S. Ct. R., Pt. 6: § IV, ] i8;
T 13(K)(5)(e). The Committee also observes that ninety-two percent (92%) of all Virginia
attorneys In private practice reported for fiscal year 1996 that they voluntarily carry
professional liability insurance. :

On the other hand, lay settlement companies are not subject to any regulations and owe no
legal duties other than those imposed by agency or tort law.'® We believe that both the
potential and actual harm to the consumer is very significant when lay settlement companies
are permitted to close real estate transactions when the buyer and/or seller are unrepresented
by counsel. This Committee has received many reports of specific instances of harm caused
by lay settlement agents, including increased costs, delay, out-of-pocket expenses, lawsuits, title

* There are admittedly restrictions and qualifications to the payment of claims by the Client Protection Board,
not the least of which is that payments are deemed a marter of grace and are totally discretionary. However, the
Committee is informed that the Board has never exercised its discretion to deny an otherwise eligible claim. The
only time the Board has used its discretion is to pay a claim which did not mee: all of the requirements under

the rules.

* In the case of a disbarred attorney seeking reinstatement, the Virginia Supreme Court refers the petition
to the Disciplinary Board for a recommendation following hearing on the matter. The Board, in determining
whether to recommend reinstatement, applies ten factors enunciated in an earlier case In_the Matter of Alfred L.
Hiss, VSB Docket No. 83-26 (1984). One of the ten Hiss factors requires restitution to clients.

' Since non-lawyer sertlement companies are an unregulated industry, neither the Committee nor Council
can evaluate the adequacy of any existing regulation other than our own unauthorized practice rules. Proposals
to require licensing, financial responsibility, escrow account procedures, certification, grievance procedures, etc.,
are measures beyond the purview of this Committes and the Virginia State Bar.
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defects and monetary loss. These reports are too numerous and detailed to set out in this
opinion. As a result, examples of these matters are set out in a report to accompany this
opinion.

I Pro Se Closings: Real kstate Closings Performed by Persons Who are Parties to the
Transaction

The unauthorized practice rules do not apply when a natural person chooses to act pro se
(without an attorney) in a particular matter. Thus, either the buyer or seller, or both, may
choose to forego the engagement of an attorney and proceed with a real estate transaction at
his or her peril. However, it is the unauthorized practice of law for a third party'! (i.e.,
settlement agent) to perform a real estate closing on behalf of the buyer and/or seiler and
obtain compensation, direct or indirect, for that service.

Thus, for example, the prohibition against the unauthorized practice of law does not apply
when a bank, through its regular employee closes its own loan with an unrepresented customer.
A regular emplovee acting for his employer is authorized to prepare certain legal documents
necessary and incident to the regular course of conducting a licensed business. Va. S. Ct. R,
Pt. 6: § I(B). The Commirtee is of the opinion that lending institutions are to be regarded as
"licensed" businesses.”” Indeed, this Committee has previously opined that a mortgage
company may lawfully prepare instruments used in first and second trust lending. However,
it is the unauthorized practice of law for the mortgage company to make a separate charge for
the preparation of instruments affecting title to real estate in connection with a real estate
mortgage closing. UPL Opinion No. 112 (app’d by Supreme Court of Virginia, September 21,
1989); UPR 6-103(A)4).

Therefore, this opinion should not be construed as prohibiting a lender from closing its own

‘' An unauthorized third party would also inciude banks artempting to close a loan made to a borrower to
purchase real estate from a seller (other than the bank). While the Committee states herein that a bank may close
its own loan without violating the unauthorized practice rules, this is limited to situations in which the bank and
its customer are the only parties to the transaction (i.e., equity loans, refinance loans). If the bank is the lender
in a transaction in which the borrower is purchasing real estate from a third party, the bank may not conduct, nor
appoint an agent to conduct, the settlement who is not an attorney for one of the parties to the sales contract.

'* Mortgage lenders or brokers must apply for a license with the State Corporation, before beginning business
and meet certain criteria under Va. Cade § 6.1-416. Other lending institutions, before beginning business, must
apply to the SCC for a "Certificate of Authority." Banks, for example, must meet certain criteria as determined
by the SCC before receiving a certificate including: adequate capitalization, pubiic interest, oaths of directors,
qualifications of officers (i.e., moral fitness, financial responsibility, business qualifications), insured deposits, etc.
Other financial institutions face similar requirements before receiving their Certificate of Authority. See, e.g., $§
6.1-194.12 (state savings and loan associations); 6.1-194.14 (state savings banks) and 6.1-225.14 (credit unions).

In addition, federal law imposes on lending institutions significant regulation of loan settlement practices
and disclosure requirements. See 12 US.C. §§ 2601-2617, Real Estate Settlement Procedures Act (RESPA).
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loans (i.e., equity loans, refinancings) with its customer, provided no separate fee is charged
for the preparation of any legal instruments. The Committee warns, however, that the lender’s
employee may not undertake to give legal advice to the borrower or answer any questions
posed by the borrower that would require the lender’s employee to apply legal knowledge or
skill.

Likewise, subject to the foregoing restrictions, a builder or other corporate entity may close on
the sale of its own property to an unrepresented purchaser through the services of its own
regular employee. First, consistent with the right of pro se representation set out above, a non-
lawyer may prepare a deed with respect to, or deed of trust secured by real estate owned by
him. UPR 6-103(A)(1). An individual, if he chooses to do so, may draw or attempt to draw
legal instruments for himself or affecting his property. A corporation acting through its
employees may do the same with respect to its own property. UPC 6-5. Thus, for example,
this Committee has opined that it is not the unauthorized practice for non-lawyer employees
of the Virginia Department of Transportation to prepare deeds, option agreements and
Certificates of Take/Deposit, using forms prepared by the Office of the Attorney General, to
acquire title of, or right of way to real estate owned by a private landowner. Citing Part 6,
Section I(B)(2) of the Rules of the Supreme Court of Virginia, the Committee concluded that
the Department employees would be allowed to prepare these documents, some of which were
to be executed by the property owner following negotiations and offer for the privately owned

property. UPL Op. 125.

Common to all these permitted activities is the fact that the non-lawyer, or his employer is a
party to the real estate transaction. On the other hand, a lay settlement agency is not a party
to the real estate transaction it closes and has no direct interest in the transaction other than the
payment of its settlement fee. Therefore, the lay settlement agent does not qualify for the "pro
se” or "employee” exceptions to the unauthorized practice rules. The lay settlement agency,
in performing a loan closing, undertakes to represent others by providing advice or services
under circumstances which imply the use or possession of legal knowledge or skill.

I Tasks Which a Non-lawyer May Perform Incidenr To a Real Estate Closing

The foregoing does not mean that a lay settlement agency cannot perform many tasks
associated with a real estate closing. UPR 6-104(A) provides that a non-lawyer may: (1)
Make abstracts of title (i.e,, copy salient portions of what the public record shows as
distinguished from expressing an opinion on the legal consequences of what the records show);
(2) Act as an agent or broker in connection with the issuance of title insurance commitments,
binders and policies; and (3) Provide such other services of a clerical nature as may assist the
parties in the settlement of a contract, commitment or other agreement with respect to the sale
or encumbrance of property.

Thus, for example, a non-lawyer may compile and report factual information as disclosed by
the public records (i.e., make an abstract of title); but he may not express an opinion or issue
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a certificate as to the legal consequences of what his investigation of the public records may
show. Incident to his investigation of the facts, an abstracter may give to his regular employer
or, upon request, to a lawyer his opinion as to the status of legal title as disclosed by his
investigation. However, neither the abstracter nor his employer may give a certificate or title
or opinion to a third party, or otherwise hold themselves out as possessing legal knowledge or
skill unless that individual is a lawyer or entity registered and authorized to practice law. UPC
6-3.

A title insurance company may issue its title insurance commitment, binder or policy; but these
Documents, or the provisions thereof, cannot be held out as a legal opinion based on the
examination of title. UPR 7-101(B),(C). Nor may a title insurance company through its agents
or employees give legal advice or express an opinion to any person other than, upon request,
to a lawyer, as to the status or marketability of title to real property in Virginia, or as to the
legal effect of documents comprising the chain of title. UPR 7-101(A).

A real estate agent may prepare a contract for the sale of real estate incident to a transaction
in which he or she negotiated in the ordinary course of conducting his or her licensed business.
UPR 6-103(A)(3); UPC 6-6; UPL Ops. 63, 96. However, the agent may not do so if he or she
was not involved in the negotiation of the Tansaction, as this constitutes the unauthorized
practice of law. UPL Op. 75.

UPC 6-7 states that non-lawyers may perform the following tasks in connection with a real
estate closing:

A. Order a survey, but not give an opinion as to the adequacy of such survey
or with respect to matters reflected therein.

B. Obtain copies of leases, easements, restrictions, building codes, zoning
ordinances and the like, but not give an opinion as to the legal effects thereof
or any party’s legal obligation to comply therewith.

C. Order termite or other inspections, but not give an opinion as to whether the
results thereof comply with the terms of the contract.

D. Ascertain the status of utility services and assist in their transfer, but not
give legal advice as to a party’s legal obligation with respect thereto.

E. Arrange for the issuance of casualty insurance coverage, as requested by a
party in interest.

F. Provide lien payoff figures as asserted by the lienholder, but not give advice
as to a party’s obligation to pay the amount claimed.
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G. Make mathematical computations involving the proration of taxes, insurance,
rents, interest and the like in accordance with the terms of the contract or local
custom.

H. Obtain lien waivers from mechanic or materialmen in a form acceptable to
the party in interest, but not prepare such waiver or give advice as to the legal
sufficiency thereof.

I. Prepare settlement statements.

J. Receive and disburse settlement funds, and serve as escrow agent, to the
extent licensed to do so.

K. Prepare receipts and certificates of release, but not deeds, deeds of trust,
deed of trust notes, or deeds of release.

In UPL Op. 147, the Committee distinguished those activities which may properly be done by
an independent real estate paralegal company and those which must be performed by the
closing attorney. The closing attorney reviews the real estate contract to determine its
requirements and what tasks can be delegated to non-lawyers. The settlement company
requests title search, orders survey, notifies lender, receives lender’s package and completes
non-legal documents, i.e., tax information, name affidavit, W-9 forms, commitment . letter,
HUD-1 statement and forwards any legal instruments prepared by the lender to the closing
attorney for review prior to closing. Thus, the closing attorney may delegate to laypersons
those tasks which do not require legal skill or knowledge, but the closing attorney must
actively oversee all aspects of the closing.

It is also permissible for a non-lawyer to prepare certificates of satisfaction to be executed by
a mortgage company. UPL Op. 80, UPC 6-7(XK).

This Committee has also opined that an escrow and title company or real estate settlement
service may charge a release fee or closing fee for its services. UPL Ops. 141, 91, 80. The
fee, however, may not be charged for the preparation of legal instruments or the provision of
legal services. Id, Legal Ethics Op. 1329. The title agency may not mask attorneys legal fees
under the guise of a "settlement fee" or "document preparation fee." LEO 1329.

I Conclusion

The real estate closing, as addressed herein, when viewed in its entirety, is an undertaking
which requires the application of legal skill, knowledge, and principles to a particular situation.
The determination that all the requirements to close a real estate transaction have or have not
been met is a legal judgment or conclusion which a non-lawyer is not authorized to make.
Handling and conducting a real estate closing is the practice of law even though some of its
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component tasks may be performed by non-lawyers.

Nevertheless, the parties to the transaction (i.e., buyer/seller or borrower/lender) may close a
loan without a lawyer and this is not unauthorized practice. However, no party may retain the
services of a third party, not lus or her employee, to close the real estate transaction. Such a
third party would be engaging in the unauthorized practice of law.

Although this opinion frequently addresses matters relating to residential real estate closings,
the analysis would be essentially the same if the transaction were commercial. Therefore, this
opinion applies with equal force to commercial real estate closings.

This opinion was approved by Bar Council on October 17, 1996. However, this opinion is not
final and must be reviewed by the Virginia Supreme Court after a public comment period
pursuant to Pt. 6: § IV: § 10(f)(iii). The Virginia Supreme Court has the authority to approve,
disapprove or modify the opinion. If the opinion is approved, with or without modification,
it shall become a decision of the Court. Pt. 6: § IV: g 10(g)(v).

Very truly yours, :
C bttt
/7 g —

Jg.n"ies M. McCauley
thics Counsel

IMM:lcf
cc:  Yvonne DeBruyn Weight, Esq.

Sharon E. Pandak, Esq.
Committee Members

A-40



Ysonne DeBruyn Weight, Chair
520 North Washington Se.
Alexandna. VA 2314

an £. Pandak. Vice Chair
suney Complex Court
Pnnce Wiiliam, VA 22192

Edward A. Ames, 0T
P.Q. 3ox 177
Crnancock. VA 23417

James A, 3uts, [IT
P, Bax 6
South Hill, VA 23970

Linda Liles
P.O. Box 1463
Ricamond. VA 23219

J- Fandail Minchew
+84 Riverside Pkwy., 4300
Lewsburg, VA 22075

Gament L, Musick
P.O. 30x 352
Lepanon, VA 24266

James A, Rov
1A ‘Vimbledon Square
Chusapeake. VA 13320

Waiter A. Wilson, I
10375 fuaicial Or.. #300
Faietax, VA 22050

APPENDIX G

gdward B. Lowry, Presi

Robert 8. Altizer, President

Thomas A. Edmonds
Executive Director
Chiet Operacing Officer

Virginia State Bar

Eighth and Main Building
707 East Main Street, Suite 1500
Richmond, Virginia 23219- 2803
Telephone: (804) 775-0500
Facsimile: (804) 775-0501 TDD: 1804) 775-0502

UNAUTHORIZED PRACTICE OF LAW

November 15, 1996

The Honorable William K. Bariow
353 Main Street
Smithfield, VA 23430

Re: Joint Legislative Study Committee
Request Conceming States Forbidding
Non-Lawyer Real Estate Closings

Dear Delegate Barfow:

This letter and enclosures will hopefuily respond to your subcommittee’s request for an
accurate report of the law in other states concerning whether nonlawyers are permitted
to close real estate transactions. In our research, we refer often to "title companies”
which also includes, unless specificaily noted otherwise, any other type of lay settlement
agent (i.e., real estate agent, lender’s agent, escrow agent, etc.). Our office has
thoroughly researched the pertinent legal authorities in every state by statute, case law,
rule of court or advisory opinion. In some cases, we have contacted officials in other
states by telephone. Unformnately, we did not have enough time since the October 31
meeting and the November 15 deadline to conduct more telephone inquires of those
states where the law seems unclear.

We do not agree with the representations that have been made by the Coalition to the
your Subcommittee at the last two hearings regarding the status of the law in other
states. South Carolina is not the only state that prohibits non-lawyers from conducting
real estate settlements. Clearly there are other states that prohibit or significantly
restrict activities by nonlawyers in connection with real estate closings.

While the resuits of our research in all other states is provided, I make the following
observations:

In Coffee Countv_Abstract & Title Co. v. Norwood, 445 So0.2d 852 (Ala. 1983), the
court held that ALA. CODE §34-3-6 specifically prohibits certain closing activities
conducted by those other than licensed attomeys. A lay settlement service could not
complete nor fill in blank legal instruments nor give legal advice to the parties at
closing. In this case the lay settlement agent gave his opinion regarding the effect of
the manner of taking title. While this case can be argued as saying that non-lawyers
can do a real estate closing so long as no legal advice is given and no legal insmuments
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are prepared (see concurring opinion), the reality is that few, if any real estate closings can be
performed without legal advice being given somewhere during the closing process.

In Connecticut, according to the Connecticut Bar Association, attorneys must close real estate
transactions. In fact, the Connecticut Bar Association has recently issued an advisory opinion stating
that a paralegal’s role in a real estate closing is essentially limited to that of a messenger and to deliver
and pick up the documentation needed for the closing. While the paralegal may have the parties
execute the documents, it is expected that the paralegal will contact an attorney in his or her law firm
during the closing for instuctions, if any questions are raised about the documents, changes in
adjustment or price, or any other matters involving documents or funds. In addition, a lay employee
of a law firm, such as a paralegal cannot supervise the closing where there is no attorney at the closing
to perform this function. Conn. Bar Assoc. Informal Op. 96-16 (July 3, 1996). A copy of the advisory
opinion in enclosed.

The State Bar of Georgia in Adv. Op. No. 86-5 (May 12, 1989), states that the closing of a real estate
transaction constitutes the practice of law as defined by GA. CODE ANN. § 15-19-50. Accordingly,
it is ethically improper for lawvers to permit nonlawyers to close real estate transactions. Certain tasks
may be delegated to nonlawvers, subject to the control and supervision of an attorney. However, the
lawyer cannot delegate ‘o the nonlawyer the responsibility to “close” the real estate transaction without
the participation of an attorney.

In Iowa, title companies do not perform closings because they are prohibited, by statute, from seiling
title insurance on real estate wansactions in that state. My source of information is the current Chair
of the Iowa Standing Committee on the Unauthorized Practice of Law, Joseph Lauterbach, (712) 755-
3141. Real estate agents, on the other hand, may perform closings and prepare "simple documents.”

In North Carolina, no one but a licensed attorney may prepare deeds or mortgages. N.C. GEN. STAT.
§ 84-2.1. The preparation of legal documents for a third party is the practice of law. However, case
law permits someone with a "primary interest” in a transaction to prepare legal documents for that
transaction. The cited statute also prohibits nonattorneys from rendering opinions as to the legal nghts
of any party. The filling in of blanks on deeds of trust is also the unauthorized practice of law. State
v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962). In addition, Chapter 58 of the North Carolina
General Statutes requires that an independent attorney certify the title in order to obtain the title
insurance. Relying primariiy on the Pledger case, lenders close loans in North Carolina because the
lender has a "primary interest" in the wansaction as explained in that decision. However, it is the
opinion of the Consumer Protection Committee of the North Carolina State Bar that a title company
does not have a primary interest in a real estate closing that would enable it to prepare documents for
or close a real estate transaction for others. [ have a letter from the North Carolina Bar confirming their
position and enclose a copy for your review.

South Carolina, as you know prohibits the unauthorized practice of law by statute, and by case law, the
conduct of a real estate is the practice of law which only lawyers may perform. South Carolina v.
Buvers Service Co.. Inc,, 357 S.E.2d 15 (S.C. 1987).

According to the Massachusens Lawvers Weeklv (April 18, 1994) at p.1, in 1993 a state Superior Couljt
Judge permanently restrained a settlement company from performing reai estate closings because it
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constituted the unauthorized practice of law. The style of the case in Massachusetts Convevancers
Association, Inc. v. Closings. Ltd. [ have only the Lawvers Weeklv article, but not any order or

opinion. [ enclose a copy of the article.

I am enclosing a revised and updated summary of the resulits of our research of the law in the other 49
states regarding real estate closings and the unauthorized practice of law. This material was previously
supplied to Legisiative Services well before the October 31, 1996 mesting. By copy of this letter to
each of the Subcommittee members, I am providing the enclosed summary to each of them. [ believe
it may be wise for Legislative Services to consider a followup with a survey to the appropnate
regulatory bar or agency that enforces UPL to determine what their specific enforcement policies may
be. We have found ten (10) states which have nothing on the books other than a general statute
prohibiting the unauthorized practice of law. In regard to those states, our research did not reveal,
however, any statte, case, court rule or advisory opinion that specifically addresses the issue of whether
lay persons may close a real estate transaction. Also please note that in some jurisdictions where title
companies or lenders are permitted to ciose real estate transactions, they may not charge a separate fee

for that service.

[ would also like to address the conflict of interest issue raised by Senator Sasiow, where an attormney
represents the buyer, seller and lender at closing. While it is true that the settlement attorney cannot
ethicaily represent the buyer against the seller if an actual conflict should arise during the course of a
real estate settlement, at least the settlement attorney has an ethical and fiduciary duty to abate the
settlement, advise the parties of the conflict and their need to secure independent counsel. The Bar
seriously questions whether a nonlawyer settiement agent would recognize these obligations and advise
the parties not to go forward with an ill-advised settlement and secure legal counsel. I would also turn
your attention to Pickus v. Virginia State Bar, 232 Va. 5 (1986) which found in pertinent part that a
closing attorney may represent both the buyer and seller in a real estate transaction. The Supreme Court
stated that, in that situation, the settlement attorney assumes the duties of a fiduciary and is obligated
to handle properly the preparation of documents, settlement of the real estate transaction and
disbursement of funds. As stated before, lawyers are subject to ethical and legal standards to which
nonlawyers are not.

Nor should the fact that the settlement attomney’s fee is paid out of the loan proceeds provided by the
lender on behalf of the purchaser compromise or weaken the lawyer’s ability to discharge his fiduciary
obligations. Lawyers are paid routinely by insurance companies to defend their insureds, and if 2
conflict arises, the lawyer owes his primary duty to the insured, not the carrier which pays the lawyer’s
fee. Rarely does the Virginia State Bar receive even a complaint or allegation that an insurance defense
lawyer failed to adequately represent the insured because of a conflict of interest. Moreover,
particularly in residential real estate transactions, the lawyer’s fee is so modest that it would be foolish
to risk liability or disciplinary action by closing a transaction which the lawyer knows has problems.

It was explained to your subcommittee on October 31, 1996, that the UPL Committee’s vote was 7-2,

with the two lay members voting against. In fact, the vote at the May 24, 1996 meeting was 6-2-1. -

Six members, all artorneys, voted in favor, with two members voting against and one person absent.

An attorney who works for a title company along with one of the lay members, voted against the

opinion. The other lay member was not present and attended only one meeting during his appointment
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as a member of the committee. At our September, 1996 meeting the vote was 6-3. The three in
opposition included the title company attomney and two lay members. Please allow this letter to correct
the record accordingly.

[ hope that this information proves to be of value to you and your committee in considering these
matters. If I can be of further assistance, please advise.

y_truly yours,

s M. McCauley
thics Counsel

Enclosures

cct Yvonne DeBruyn Weight, Esq.
Thomas A. Edmonds, Esg.
Charies M. Lollar, Esqg.
Wm. Chadwick Perrine, Esg.
R. Brian Balil, Esqg.
The Hon. Gladys B. Keating
The Hon. Mitchell Van Yahres
The Hon. William S. Moore, Jr.
The Hon. Joseph B. Benederti
The Hon. Richard L. Saslaw
The Hon. Warren E. Barry
Walter A. Wilson, III, Esq.
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IS THE PREPARATION OF REAL ESTATE CLOSING DOCUMENTS BY NON-ATTORNEYS THE
UNAUTHORIZED PRACTICE OF LAW?
UPL 183 AND THE BODY OF LAW WITHIN THE UNITED STATES!

Earlier this year, the Virginia State Bar issued Unauthorized Practice of Law Opinion
Number 183. This opinion has stimulated renewed fervor about whether non-attorneys may
prepare legal documents and conduct real estate closing transactions. In November, 1996, the
Virginia General Assembly will hear further argument for and against legislation intended to
authorize the preparation of certain documents and actual closing activities for non-attorneys.

The following is a summary of the current state of the law in the rest of the United States
pertaining to real estate document preparation and closing activities:

Alabama

Statute specifically prohibits closing activities conducted by those other than licensed attorneys.
ALA. CODE § 34-3-6. The act of * ‘filling out blanks of deeds’ ” is the unauthorized practice of
law as legal decisions must frequently be made about the information that must go into the

blanks. Coffee Countv Abstract and Title Co. v. Norwood, 445 So.2d 852 (Ala. 1983).

Alaska
Rule pending before Alaska Supreme Court declaring closing activities the practice of law.

Arizona

Any person holding a valid real estate salesman or broker’s license who is a broker or agent for a
party to a real estate transaction may draft or fill out, without charge, any and all instruments
relating thereto, including mortgages, deeds and contracts for sale. ARIZ REV. STAT. ANN. 26 § .

Arkansas
. Real estate brokers are authorized to fill in the blanks of pre-printed, standardized forms
concerning mortgages, deeds, and other documents relating to the transaction being handled by

the broker. Pope County Bar Ass’n, Inc. v. Suggs, 624 S.W.2d 828. (Ark. 1981).

California
WEST’S ANN. CAL. INS. CODE §12340.3 permits closing activities in connection with title

insurance policies.

' This summary also includes state authorities pertaining to the preparation of documents
relating to real estate transactions including deeds, deeds of trust, notes and other legal papers.
The sources for the conclusions drawn include case and statutory law from the various
Jurisdictions and telephone interviews with title companies or state bar counsel from the various
jurisdictions.
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Colorado
Real estate brokers may prepare deeds and other related instruments at the request of their

customers in connection with the transactions where done without charge for these services.
nway- e Realty Inv. Co. v, Denver Bar Ass’n, 312 P.2d 998 (Colo. 1957). Title
companies are restricted as to the documents which they may prepare by the admonition that they
may not do any act nor perform any service within special field restricted to attorneys. See Title
uar 0. v. Denver Bar Ass’n, 312 P.2d 1011 (Colo. 1957).

Connecticut

Attorneys must close real estate transactions. Additionally, the Connecticut Supreme Court has
ruled that a town clerk, who was not an attorney , was engaged in the unauthorized practice of
law by preparing, issuing and rendering opinions of title for a fee. Grievance Committee of New

Haven Countv v, Payne, 22 A.2d 623 (Conn. 1941).

Delaware
Delaware has not been faced with this issue, however, the position of the State Bar is that non-

lawyers may not handle real estate closings.

District of Columbia
Title Companies do not close real estate in the District of Columbia.

Florida
F.S.A. §627.7711 permits closing activities by title companies as part of the business of title

insurance.

Georgia

Real estate brokers and salespersons may complete listing or sales contracts and leases whose
form was drafted by an attorney. Ga. CODE ANN. § 43-40-25.1 (1995). However, closing of real
estate transactions is the practice of law and cannot be undertaken without the participation of an
attorney. Adv. Op. No. 86-5 (May 12, 1989).

Hawaii
General statutory prohibition against unauthorized practice of law.

Idaho
General statutory prohibition against unauthorized practice of law.

[linois
215 ILL. CoMp. STAT. § 155/3 permits closing activities in conjunction with the issuance of title

insurance policies.

Indiana
Filling in blanks on legal documents drafted by attomeys which requires only use of common
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knowledge of the information to be inserted in the blanks and the legal consequences involved
does not constitute the unauthorized practice of law. However, if the filling in of the blanks
involves significant legal consequences, the act of completing the forms may be the unauthorized
practice of law. Indiana State Bar Ass’n v. Indiana Real Estate Ass’n, 191 N.E.2d 711 (Ind.
1963). A real estate salesperson may not make separate charge for completion of standardized
forms and may not prepare these forms for any party for whom he is not the agent, unless he is
one of the parties to the contract or instrument. Id.

Towa
Title insurance is not sold in Iowa, therefore title companies do not conduct real estate closings.

Kansas
Title Companies close real estate transactions.

Kentucky
A real estate mortgage lender, or a title insurance company, on behalf of a real estate mortgage

lender may perform the ministerial acts necessary to close a real estate loan. KBA U-31 (Mar.
1981).

Louisiana

The practice of law “means and includes: . . . {c]ertifying or giving opinions as to title to
immovable property or any interest therein or as to rank or priority or validity of a lein. privilege
or mortgage, as well as the preparation of acts of sale, mortgages, credit sales or any acts or other
documents passing title to or encumbering immovable property.” LA. REV. STAT. ANN. § 37:212

A(d) (1995).

Maine
Title companies close real estate transactions.

Maryland
Title companies close real estate transactions.

Massachusetts
Title companies conduct some closings on commercial properties and attorneys close residential

transactions. The drafting of documents incidental to work of a distinct occupation is not the
practice of law, though those documents may have legal consequences. Lowell Bar Ass'n v.
Loeb, 52 N.E.2d 27 (Mass. 1943).

Michigan

Title companies may conduct real estate closings. Licensed real estate brokers may, without
compensation, complete printed forms of offers to purchase realty, warranty deeds, quit claim
deeds, land contracts, assignments, leases and other documents incidental to the consummation

of realty transactions in which they act as brokers. In re Petitions of Ingham County Bar Ass’n.,
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69 N.W.2d 713 (Mich. 1955).

Minnesota
Residential real estate closing services may be provided and a fee charged by a licensed attorney,

real estate broker, real estate salesperson, and real estate closing agent. MINN. STAT. ANN. §
507.45 (1995). Real estate brokerage did not engage in the unauthorized practice of law when it
charged a separate fee for preparing the documentation and closing of an ordinary real estate
transaction which presented no difficult or doubtful questions requiring the analysis of a trained
legal mind. inal v. Merrill ch Realtv/Bumet, Inc., 433 N.W.2d 864 (Minn. 1989).

Mississippi ,
No one but licensed attorney may directly or indirectly write deeds of conveyance, deeds of trust,
mortgages, contracts or other legal documents. MISS. STAT. ANN. §73-3-55 (1995). The
Mississippi Supreme Court has held that the practice of law includes selecting or drafting
documents and rendering any advice pertaining to the legal rights of another. Darbv v.

Mississippi State Bar Board of Admissions, 185 So.2d 684 (Miss. 1966).

Missouri
Title companies handle real estate closings.

Montana
Title companies close real estate transactions.

Nebraska
Title companies close real estate transactions.

Nevada
Title companies close real estate transactions.

New Hampshire
Title companies perform real estate closings.

New Jersey

Title companies perform real estate closings. The practice of conducting residential real estate
closings without the presence of attorneys representing the vendor and purchaser is not the
unauthorized practice of law, as long as the broker notifies the vendor and purchaser of the
conflicting interests of the broker and title company, and of the general risk invoived in not being

represented by an attorney. In re Opinion No. 26 of the Committee on the Unauthorized Practice
of Law, 654 A.2d 1344 (N.J. 1995).

New Mexico
Filling in blanks on legal documents where only general knowledge is required and where_the
forms have been prepared by attorneys is not the unauthorized practice of law. However, if the
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completion of the forms affects substantial legal rights, then the services of an attorney are
required. Further, the making of a separate additional charge for the completion of the forms is
the practice of law because it emphasizes conveyancing and legal drafting, rather than the
business of the title company. State Bar v. Guardian Abstract & Title Co., 575 P.2d 943 (N.M.

1978).

New York
Title companies do not close real estate transactions.

North Carolina
N.C. GEN. STAT. §84-2.1 prohibits anyone other than a licensed attorney from preparing deeds or

mortgages. That statute also prohibits non-attorneys from rendering opinions as to the legal
rights of any party. The North Carolina Supreme Court has held the filling in of blanks on deeds
of trust was the unauthorized practice of law. State v. Pledger, 127 S.E.2d 337 (N.C. 1962).

North Dakota
General statutory prohibition against unauthorized practice of law.

Ohio
General statutory prohibition against unauthorized practice of law. A real estate broker’s drafting
of a real estate sales contract was the unauthorized practice of law. Foss v. Berlin, 443 N.E.2d

197 (Ohio Ct. App. 1981).

Oklahoma
General statutory prohibition against unauthorized practice of law.,

Oregon

General statutory prohibition against unauthorized practice of law. A real estate broker is not
engaged in the unauthorized practice of law where his acts were as a “mere scrivener” in the
preparation of deeds and contracts. Oregon State Bar v. Fowler, 373 P.2d 674 (Or. 1977). Also,
whether the broker received compensation for his services as a scrivener is not controlling upon
whether his acts constitute the unauthorized practice of law. Oregon State Bar v, Wright, 573
P.2d 283 (Or. 1977).

Pennsylvania

General statutory prohibition against unauthorized practice of law. A title insurance company
which did not hold itseif out to the public as authorized to conduct any business except title
insurance, but which, incidental to issuance of title insurance, prepared deeds, mortgages,
assignments of mortgages and agreements, and informed applicants of conditions under which
title insurance would be issued, did not engage in the unauthorized practice of law. La Brum v.

Com. Title Co. of Philadelphia, 56 A.2d 246 (Pa. 1948).
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Title companies in twenty states conduct real estate closings in the absence of any clear
prohibition upon the practice. These states include: Arkansas, Colorado, Indiana, Kansas,
Kentucky, Maine, Maryland, Michigan, Missouri, Montana, Nebraska, Nevada, New Hampshire,
New Jersey, Pennsylvania, South Dakota, Texas, Utah, Wisconsin, Wyoming.

In Massachusetts, title companies conduct closings on commercial property; attorneys
conduct closings on residential property.

Title companies do not conduct closings in the following states, despite no clear
prohibition on the practice: Connecticut, District of Columbia, and New York.

Sherrill A. Oates
Virginia State Bar Intern
November, 1996
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APPENDIX H

Virginia Bankers Association

The Virginia Association of Community Banks
Virginia Morigage Bankers Association
Yirginia Association of Mongage Brokers
Virginia Financial Services Association

*® ®
Virginla Assoclarion of Realiors
Home Builders Associadon of Virginia
Virginia Land Tile Associagon

Virginia Associasnion of Land Title & Escrow Agents
Virginia Credit Uninn [eague

For Choice In Real Estate Closings

November 27, 1996

The Hon. William K. Barlow
P. 0. Box 190
Smithfield, Virginia 23430

Re: House Joipnt Resolutjion 210

Dear Chairman Barlow:

At the last session of the HJR210 Study Committee, the
Committee asked the State Bar and the Coalition for Choice in
Real Estate Closings to identify those states which forbid non-
lawyer real estate settlements by statute or case law. With the
congent of the Coalition, Lawyers Title Insurance Corporation
contacted the State Bar to work together on gathering this
information. The State Bar chose to prepare itg own report which
it submitted on November 15, 1996.

A3 the chart attached as Exhibit A reveals, the State Bar's
analysis and conclugions are, in many respects, misleading or
wrong. Please, consider the following:

States with no
prohibition on non-

y gsettlement

1. On page 8, the last page of its report,

the State Bar copncludes that in twenty

States title companies conduct closings in

the absence of any clear prohibiticn on the

practice. These states include Arkansas,

Colorado, Indiana, Kansas, Kentucky, Maine,

Maryland, Michigan, Missouri, Montana,

Nebraska, Nevada, New Hampshire, New

Jersey, Pennsylvania, South Dakota, Texas,

Utah, Wisconsin and Wyoming. 20

2. The State Bar concludes s8iX states have

enacted legislation authorizing non-

attorneys to conduct real estate

Settlements. These are Arizona,

California, Florida, Illinois, Minnesota

and Rhode Island. 6



The Hon. William K. Barlow
November 27, 19%6
Page 2

States with no
prohibition on non-

lawyer getilemanta

3. On page 7, the State Bar says ten
states have enacted a "general prohibition®
against the unauthorized practice of law.
The states are Hawaii, Idaho, New Mexico,
North Dakota, Ohio, Oklahoma, Oregon,
Tennessee, Vermont and Washington. What
the State Bar declined to tell you is that
in nine of the ten gtates the predominant
practice is for non-attorneys to conduct
real estate settlements. In only one of
these states, Vermont, do attorneys handle
most (but not all) closings.

5

L
o

Subtotal

That brings us to 36 states that do not have statutory or case
law prohibitions on non-lawyer sSettlements. Let us consider the
remaining dozen states outside Virginia {excluding South Carolina
which everycne concedes by judicial decision prohibits non-
lawyers from conducting settlements) plus the Digtrict of
Columbia to see whether statute or case law prohibits ncn-lawyer
closings.

4. On page 7, the State Bar says four
states, Alabama, Louisiana, Mississippi and
North Carolina, prohibit anyone except
attorneys f{rom "conducting real estate
activities or preparing documents having
legal effect." Although these states have
certain prohibitions on non-lawyers
drafting legal documents (not unlike
Virginia), it is pot true that these states
have statutes or cage law prohibitions on
non-lawyers handling settlements. Indeed,
in Louisiana, notarieg can close real
estate trangactions; in Alabama, a state
Supreme Court decision permits non-lawyer
closings (see McCaulay cover letter dated
November 15); and non-lawyers conduct
closings in Migsiseippi and in North
Carolina (a point conceded by Mr. McCauley
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The Hon. William K. Barlow
November 27, 1996
Page 3

in his cover letter but not ment%oned in
the Virginia State Bar summary) .

5.

Q

As to the remaining states:

Alaska-—-the State Bar is wrong-—an
Alaska statute expressly permits title
insurance companies to close real
egtate transactions and the
unautheorized practice rule pending
before the Alaska Supreme Court that
the Virginia State Bar cites excludes
document preparation and legal advice
by non-lawyers in the regular course of
their primary businesas.

District of Columbia and New York--
despite the Virginia State Bar's
conclusions, title companies do close
real estate transactions regularly in
both jurisdictions.

Iowa and West Virginia--in Iowa, the
Virginia State Bar concludes no title
companies handle settlements because
there is no title insurance. What is
not said is that non-attorneys handle
most closings. Likewise, in West
Virginia, banks also close real estate
transactions.

Massachusetts--Although the State Bar
concedes title companies close
commercial real estate transactions, a
"lawyers only" digpute similar to
Virginia's is brewing.

1

representative,

Statas with nc
prohibition ocn non-
1 r lemean

A committee of the North Carolina State Bar advised VaREAL
Charles Lollar, by letter dated August 28, 1996,

that the preparation of legal documents is considered to be the

practice of law.

Bar report, it did not address closings.

Although that letter was attached to the State



The Hon. William K. Barlow
November 27, 1996
Page 4

States with no
prohibition on non-
lawver gattlements

0 Connecticut--All current case law
involves document preparation.
Although attorneys are the dominant
form of closing entity, non-attorneys
do close transacticns there (see
attached advertisement). b

© Georgia--Although attorneys are the
dominant form of closing entity, banks
frequently close real estate

transactions. ) 1
o} Delaware--Issue unaddressed. 1
GRAND TOTAL 49

dingluding D.C.)

Even the State Bar's own research efforts confirm that non-
lawyers close real estate transactions in the vast majority of
the states. Given the virginia State Bar's conclusions in its
UPL Opinion No. 183, they undoubtedly have reason to wish that
"lawyers only" prohibitions exist in more states than South
Carcolina. Regardless of the quality of the State Bar's work, the
Bar's erroneous conclusions on states like Alaska pale in
significance to the larger question posed by the Joint
Legislative Study Committee at its last meeting. Whether it is
49 states or just 48 states that permit non-lawyer closinga, the
ultimate question both the Virginia State Bar and VaREAL failed
to address is why all of these states are wrong.

Sincerely yours

T e

L
// Cf;::ﬂa S
- . -~

R. Brian BRall

REB/cls

Enclosure

cc: The Hon. Gladys B, Keating The Hon. Warren E. Barry
The Hon. Mitchell Van Yahres Charleg M. Lollar, Esg.
The Hon. william S. Mcore, Jr, James M. McCauley, Esq.
The Hon. Joseph B. Benedetti W. Chadwick Perrine, Esqg.
The Hon. Richard L. Saslaw Coalition Mambers

02998403 01
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Connecticut Advertisement

SIMPLIFY

the mortgage process.

Be
Personally Assisted
through all your decisions

from Application to Closing

CHARTER OAK TITLE COMPANY

has been providing
Title, Mortgage and Closing services
since 1965.
Call 1-800-OAK-4486

RELOCATING to Connecticut? Use our ESCROW.

“Keeping Your Title Charter Safe”
Member 469, American Land Title Association




EXBIBIT A

ISSUE: What states forbid non-lawyer closings by statute or by case law?

BARRESEARCH | BAR CONCLUSION CONTRA ALTA RESEARCH PRACTICE
Alabama Code Section Statute prohibits non- attomeys  [Coffee County Abstract & Non-lawyer closings by banks
34.3-6 (Comment; doc prep.|from conducting real estaie closing (Title Co, v. Norwood, 445 and title companies occur in
statute) activities or preparing documents 1445 So. 2d 852 (Ala. 1933) accord with Norweod,

(Comment; statute addresses doc Comment: “Under Norwopd

prep.)

non-lawyers can conduct the
actual closings.” Alabama
Ethics Opinion RO-94-01

Rule Pending (7) (See
Proposed Rule 33.3)

Comment; sec also A.S.08-
BB8-40S cifective 6/26/96

concerning doc. prep.

Alaska has a rule pending before
ils Supreme Court that closing
activities are the praciice of law.,
Comument: Draft Proposed Rule
33.3 specifically exempts from the
practice of law “advice, for
congpensation, as (o the legat rights

A.S. 08.08.2t0 (who may
practice law). Alasks Rules of
Court - Rule 63.

Commeni;: A.S. 21.66.180(2) a
title insurance company may de
anty act incideaual to a policy of
title insurance: “including but not

Non-lawyer closings routine

Non-attorneys close real
estate Iransactions

Non-attorneys close teal
estate transactiotis

8S-v

limited to, conducting or holding
an escrow, settlement, or closing
of a transaction.™

and duties applicable to the specific
circumstances of any person” as
well as “preparation of documents
and contracts, for compensation,
by which Jegal cights are affected”
vhen performed in the regular
course of a business haviog a
primary purpose other than
pesformance of those acts.

Non-atomeys close real

Anzona

ARIZ REV. STAT ANN 26 {Legislation amhorizes closings Non-lawyer closings routine
Section {. (Comment: doc  {by non-attorneys estaie transactions
) prep slawte) »

Arkapsas Brokers fill in documents Title companies close in Non-lawyer closings routine Non-attomeys close real
Pope Counly Bar Ass'nv. absence of clear protibition estate transactions
Siiggs 624 S.W,.2d 828 |

L [Ark%Eh e
Catiformia WEST'S ANN. CAL INS. |Lepislation authorizes Non-lawyer closings routine Non-attomeys clase real

CODE Section 123403 éslate transactions

permits closing activities in
connection with lie
(nsurasnce

closings by non-attorneys
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ISSUE Whal states forbid non-lawyer closings by statule or by case law?

CONCLUSION

Non am)mcys close veal
estale fransactions

le-altomcys clnsc ral
estaie transaclions

non-lawyer may not handle
real estate closings (7)

companies would not be permiced
fo conduct closings

S_TQT_E B BAR RESEARCH BAR CONCLUSION CONTRA ALTA RESEARCH J o PRAC_T ICE‘_”
Cotorada Real esiale brokers may Title companies close in Colo. Rev. Stat. Ann Section 10- Non—lawyer closings routine
prepare docume s upon absence of clear prohibition 1101 L seg.
request, bul mot tile Commen; Sec Section 10-11-!
companics. Conway-Bogut. {3) The business of title insurance
Reaity Inv. Co. v. Denver includes *the perforinance of
Bar Ass'n, 312 p.24 998 closing and sentlement services by
(Colo. 1957}, Title Guaranty 2 titke tnsurance company.” Sub-
Ca. v. Denver Bar Ass'n, Section 3.5 defes closing and
312 p.24 I8} (Colo. 1937) settlement services as "providing
' services for the benefit of all
necessary parties in connection
with the sale, leasing,
encumbrancing, mortpaging,
creating 3 secured interest in and
to real property, and the receipt
and disbursement of moncy in
connection with the sale, fease,
escumbrance, exchange or deed
of trust.”
Conpecticut Anorney must close real Title companics do not conduct All identified cases concern By custom, attorneys close real
estate transactions. Conn. closings despite no clear document preparation estate transactions, except for
Bar Ass’n takes position that 1protubmou equity lines. Some non-lawyer
closings are practice of law. closing entities openly advertise
See also (inicvance (see attached). Caomment: Unlike
Conymittee of New Haven the Virginia State Bar, the
Caurry v. Payng 22 A.2d 623 Conn. Bar Ass'n s voluntary
(Conn. 1941) (Comunent: doc Bar, nod a siate agency, and is
prep.). entitled to articulate whatever
~ o , o __|opinion it wishes.
Delaware State Bar takes position that  |State Bar takes postion that title  [No case law Attorneys dominant fonm

of setilement entity

District of Columbia

Title companies do not
close realestate in DC (1)

P

Tille companies do not conducl
clnsings despite no clear
prohibition

Burleson v. United Title and.
Escrow Ca., 484 A 24 535
(D.C. 1983) (Commonwealh
Title by settilement of individ.aat
real estate transactinns was

lengaged in authorized business.)

Title companies close real estaie
by longstanding cusiom and
praclice

Ahomeys durmnanl form of
setlement entity.

Non aﬂomcys close rca!
estale transactioas
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ISSUE: What states forbid non-lawyer closings by statute or by case Jaw?
STATE BAR RESEARCH BAR CONCLUSION CONTRA ALTA RESEARCH ____PRACTICE
Florida F.S.A. Section 627.77) Legistacion authorizes closings by
permits closing activities by  non-atiomeys
litle companies as pact of
business of 1itle insurance o ]
Georgia GA CODE ANN SECTION [Georgia prohibits closing Georgia Rac Ass'nv. Lawvers  |Atomeys currently dominant
43-40-25.1 (1995) (moen transactions performed by non- | Title losurance Corporation, 151 |form of settemet emity. Title
Cotnment; doc prep statute), |atiomeys. S.E. 2d 718 (Ga. 1966). companies closed real estate
closing real estate See also GA. CODE Sections | 5- [transactions for years afier the
transactions is practice of 19-52 (nothing comuained in UPL |1966 Grorgia Bar case
law, Adv. Op. No. 86-3 statute shall prevent any corp..... [cited. Banks continue to conduct
{May 12, 1989) from doing any act or acts set out |closings,
in Code Section 15-19-50 to
which the persons are a party.
“Furthermore, a title insurance
company may prepare such
papers as it thinks proper of
tiecessary in connection with a
title which it proposes to insure,
in order, in its opinion, for it 10
be willing to insure the title,
where po charge is made for it by
the papers.”) and 15-19-53, GA
CODE ANN., Section 43-40-
15(a)29 unfair trade practice to
conduct “the closing of any real
ion | "
cxcene a broker unless the
licensee acts under the
supervision of the broker under
whom such licensee is
o licensed...” (Emphasis added) | o
Hawail 1las UPL stasute No information authocizing Title companies routinety close
non-lawyers to ennducs closings residential and commercial
lransactions, .

. CONCLUSION

| Nim-anonwys close rzal

estate transactions

Non-attorneys close real
estate {ransactions

Non-attaneys close real
estate Iransactions
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ISSUE: What siates forbid non-lawyer closings by statute or by case law?

title insurance company on
behalf of a real estate
mortgage lender may perform
the ministerial acts pecessary
to close a real estate doan.
KBA U-3]

absence of clear prohibition (?)

{Mar, 1931)

STATE  BARRESEARCH | BAR CONCLUSION CONTRA ALTA RESEARCH PRACTICE _ ____ CONCLUSION
idaho Has UPL siamne Na information authorizing ln e Mathews, 79 P. 2d 536 Non-attorney closings Non-aitomeys close real
non-lawyers to conduct closings  ((Idzho 1938) (doc. prep) NOTE:  [conumon estate transactions
The {daho Supreme Court has
historically declined to itnptenient
rules proposed by the kiaho Bar
AsS'n (o restrict non-iawyer
doc prep. S
Wiinois 21S ILL COMP STAT. Legtslation authorizes closings by Non-attorneys close real
Section 155/3 permits closing !non-attorneys estate trasisactions
aclivities ip conjunction with
issnance of title policy . .
Indiana lodiana State Bar Ass'nv.  {Title companies close in absence of Non-attomey closings customary {Non-attomeys close real
(ndiana Real Estate Ass'n,  [clear prohibétion estate transactions
191 N.E. 2d 711 (Ind. 1963)
) (doc prep) _ _
Jowa Title insurance aot solkd m  {No title insurance by statute Non-attorneys close by Non-artomeys close real
towa; therefore, title Real estate agents may perform custom and practice estate transactions
companics do not coaduct  fclosings and prepare "simple
real estale Closings documents.” L )
Kansas Title companies close real | Title companies clase in Non-atiotneys cinsc real |
estate transactions absence of clear prohibition estale transactions
Kentucky A real estate tender, or a Title companies close in Non-tawyers close real

estate Iransaclions
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ISSUE: What states forbid non-lawyer closings by statute or by case law?

STATE

BAR RESEARCH

BAR CONCLUSION

CONTRA ALTA RESEARCH

PRACTICE

Lotwistana

LA REV. STAT. ANN.
Section 37:212 A{a)d)X1995)
{practice of law siatute)
Commiept; “Nothing in this
section prohibils any person
from performing, as a notaty
public, apy act necessary or
incidental to the exercise of
the powers and functions of
the office of mxary public, as
thase powers are delineated
in LA REV. STAT. Title
35.7

Staome prohibits non-attorneys
from conducting real estate
activities or preparing documents

Only notaries can close real estate
transactions. Comment; LA REV.
STAT. ANN 35:2A 1(a) (Notaries
shall have the power to make
conveyances)

Notaries clase real estate
teansactions as employecs of title
companics. Many notaries are
attofneys.

Non-lawyers close real
‘cslac transactions

Maine

Title companies close real
estate transactions

Title companies close in
absence of clear prohibition

Non-lawyers close real
estate transactions

CONCLUSION

Maryland

Title companies close real
estate transactions

Tille comnpanies close in absence of
clear prohibition

Non-attorneys close real
estate transactions

Massachusetts

Michigan

Title Conpanies conduct
some commercial closings,
attorneys ckse residential
transactions. [owell Bar
Ass'nv. Logb, 52 N.E. 2nd
27 {Mass 1943) (doc prep
case). See also Massachny-
sens Conyevances Associa-
tipn Jng. v. Closings., Ltd.
jreported in Lawyers Weekly,

Title companies conduct closings
on commercial property, attomeys
conduct closings on residential

propeny.

Massachusetis Ass'n of Bagk.
Counse], Inc. v. Closings Lid..
1993 WL 818916 (Mass Super.
1993) (default judgment case)
Comment; See pending
Massachuseas

Conveyancers Association v.
Superior Court Dept. of the
Trial Count CA ¥96-2746C

Anorneys dominant form of
closing entity. Banks close
equily tines. Note current
challenge in Colonial Title case.

Non-atiomeys close real
cstate transactions

Title companics may conduct
real estate (ransactions

}xi i:ﬁcsolj-

MINN. STAT. ANN Section
507.45 (1995) residential real
estate closing service may be
provided and a fee charged
by a licensed attomey, real
eslale breker, real estate
sales person, real estate
_losng agent,

Title conpanies close in absence
of clear prohibtiion

Legislation authorizes closings by
non-attomeys

U

Non-attorneys close real
jestate transactions
Non-attorneys close

real esfate transactions
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ISSUE: What states forbid non-lawyer closings by statute or by case law?

CONTRA ALTA RESEARCH

PRACTICE _

~ CONCLUSION

real estate transsctions

closings despile no clkar
prolibition on the practice.

on buy/sell transactions.,

routine. Buyers and sellers often
represented by separate counset

estate transactions

_ STATE | BAR RESEARCH BAR CONCLUSION I c

Mississippi MISS. STAT. ANN Section |Statute prohibits nan-attorneys Nan-attorney closings generally {Non-attomeys close reat

73-3-35 (1995) (document fromn conducting real estate closing restricted to uwsban areas estate transactions

drafling) Darhy v. adivities or preparing documents

ississioni Siate Bar Board

of Admissions, 185 So. 2d

684 (Miss. 1566} {Selection

of documents and rendering

any legal xivice) .
Missouri Titke companies handie real |Title companies close in absence of Non-attomeys close real

estte closings clear prohibition estate transactions _
Montana Title companies close real | Title companies chose in absence of Non-attorneys close real

eslate (ransactions clear prohibition estale transactions
Nebraska Title companies close real  [Title companies close in absence of Non-attormey's close real

estate transactions clear prohibition estate transactions
Nevada Title companies close real  {Title companies close in absence of Non-attarneys close real

estate transactions clear prubibition estate transactions o
New Hampshire Title cormpanies close real [ Title companies close in absence of Noo-attomeys close real

estale transactions clear prohibition estate transactions
New Jersey Titke companies close real  |Title companies close in absence of Non-attorncys close real

estate transactions clear prohibition estaie (ransadlions
New Mexico Stafe Bar v. Guandian No information authorizing State Bar v, Guardian Abstract | T#tle companies close virtually | Non-atiomeys close real

Abstract Title Ca,, ron-lawyers 1o conduct closings,  {Title Co... 575 P.2d 943 all real estate transactions. estate transactions

575 P. 2d 943 (N.M. 1978) Comment; but see Guardian case  {(N.M.1978) (judicial notice of

cited by the Bar. widespread title company closings

, without harm 1o public) o
New York Title companies do not close [Tule conpanies do not conduct Non-attorney real estate closings |Noai-attomeys close real

|

|
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STATE

ISSUE: What states forbid non-lawyer closings by statute or by case law?

BAR RESEARCH

_ BAR CONCLUSION

CONTRA ALTA RESEARCH

PRACTICE

CONCLUSION

North Carotina

N.C. GEN. STAT, Section
84-2.1 (define practice of
law) but sce "primary intevest
" exception. Siate v, Pledeex.
127 S.E. 24 337 (1962)
NOTE: A N.C, Statute
requires an independent
atiomey 1o centify title for
jlitke insurance

Statute prohibits non-attorneys
from conducting real estase
closings activities or preparing
docwments. "It is the opinion of
the Consumer Protection
Committce of the North Carolina
State Bar that a title company does
not have a primary interest in a
real estate closing that would
enable il to prepare documents or.

athers’, (Highlighted portion
appeared in Virginia State Bar
conclusion, but oot in North
Carolina State Bar letter.)

Attorneys dominant form of
closings except with cenain
tenders, Previously, lender
closings were the noma.
Comment; Scope of the Rlodger
“primary interest”™ exception
untested.

Non-lawyers close teat
estaie transsctions.

North Dakota

Statutory prohibition against
UPL

No information anthorizing
non-lawyerss to conduct
closings.

Non-attorney real estate closings
routine

Non-attaroeys close real
estate transactions

-

Otio

Statutory prohibition against
UPL

No information authorizing
non-attorneys o conduct closings.

Generally, in South Ohio, no
attorneys are used, white in
North Ohio, atormeys represers
buyers and sellers

Non-attorneys close real
estate transactions

buahoma

Statutory prohibition againse
uPL

No information authorizing
non-attorneys to conduct closings.

Non-atomeys close by custom
and practice

Non-attormeys close real
estate transactions

Oregon

Statwtory prohibition against
UPL. Qregon State Bar v.
Eawler, 573 P. 2d 674

(Or. 1977) (doc prep case
with scrivener exception)

See also Qregon Stalg Bar,
v. Wright, 573 .2d 283

No information authorizing
non-attorueys to conduct closings.

(Or_1977)

Non-atiomeys close by custom
and practice

Non-attomeys close real
estate transaclions




£9-y

age 8

STATE

ISSUE: What states forbid non-lawyer closings by statute or by case Jaw?

BAR RESEARCH

BAR CONCLUSION

CONTRA ALTA RESEARCH

__PRACTICE

CONCLUSION

Pemnsylvania

A title tnsurance company did
not engage in the
unauthorized practice of law

when it di! potl hold itself
out to the public’as
authorized to conduct any
business except litk insur-
ance, bt which, incidesxal
10 issuance of title insurance,
prepared deeds, mortgages,
assignmems of mortgages,
and agreements, and
informed applicants of
conditions under which title
wnsurance would be issued,
LaBum v. Commonwealth
Title of Philadelphia, 56 A.2d
246 {Pa. 1948), Startory
prohibition against UPL

Title companies close in absem:cr of
clear prohibition

Non-alterneys close by custom
and practice

Non-attorneys close real
cstafe transactions

Rhode Island

R.1. Gen, Laws Section
11-27-16

Legislation authorizes closings by
non-attorneys

Non-attorneys close by custom
and practice.

Non-avomeys cluse real
estate transactions. L

South Carolina

Title companies do not close
real estate transactions

South Carolina v. Buyers.
Service Co.. Inc, 357TSE. d
15 (8.C. 1987)

Attormnieys close real estate
{transactions

Qnly_attomeys close real
estale transactions

?@m Dakota

Title companies perform 1eal
estate closings

Titlke conpmies close in absence of

Non- anomcys close real
estate transactions

Tennessee

Title companies close real
estate Iransactions

General slatutory profubition

iestate ummg:_

lagainst UPL

No informatios authorizing
non-attomeys to comduct closings

Baxr Ass'n of Tennessee,
lnc. v. Upign Planters Title
Guananty Co,, 326 S.W. 2d
767 (Tenn. Ct. App. 1959)
{Conduct of closings not the
practice of law)

Non-lawyers routinely close real
estale transactions

Tirle companies chose in absence of
clear prolibitioa

Title companies perfonn rea!

Tnle compamcs closc in absence of

Noni-attonieys close real
eslate transactions

Non-atlomeys close real

|esiate iransactions

Nun-attomeys close real

_lestate transactions
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ISSUE: What states forbid non-lawyer closings by statute or by case law?
_____STATE BAR RESEARCH BAR CONCLUSION CONTRA ALTA RESEARCH __PRACTICE CONCLUSION
Vermont Statutory prohibition against |No information authorizing Attorneys and banks dominant  |Non-attorneys close real
UPL non-attomneys lo conduct closings. form of estate transaclions
closing cntity I
Washington Bowers v. M No information authorizing Noa-attorneys toutinely close [ Non-attorneys close real
lnsurance Co. 675 P. 24 193 [noe-attomeys to conduct closings real estate transactions NOTE:  |estate {ransactions
(Washington 1983) (doc Washington has limited practice
drafting) Cultum v. Heritage officers (non-atomeys) who
House Realeors, Ioc,, 694 P drafi certain documents,
2d 630 (Wash. 1985) {doc
drafling) B
West Virginia Title agents, who are No titke ipsurance by statute (?) Atiorneys deminant form of Non-attomeys close real
required 1o be attorneys(?) closing entity, although banks  |estate Iransactions
close real estate (ransactions also close real estate transactions
Title companies do pot exist )
in West Virginia, (7)
Wisconsin Title companies perform real [ Title companies close in absence of Non-attorneys close real
' gstate transactions clear prohibition estate transactions .
Wyoting Title companies close real | Title companies close in absence of Non-attorneys close real
‘ estate transactions clear prohibition estate transactions

Comments added for compilation,



APPENDIX |

Model Regulation Service—Oclober 1995

TITLE INSURANCE AGFNT MODEL ACT

Drafting Note: This model Act should be nd'opud concurrently with the Title Insurers Mode] Act because the Acts cootain
many complementary provisions and bath Acts are required o provide suflicieat regulation of title insurance.

Table of Contents

Section 1. Title and Purpose

Section 2. Definitions

Section 3. Licensing Requirements

Section 4. Examination of Title Insurance Agents

Section 5. Prohibition of Rebate and Fee Splitting

Section 6. Controlled Business Provisions

Section 7. Favored Agent of Title Insurer

Section 8. Required Provisions of Underwriting Contract with Title Insurer
Section 9. Policyholder Treatment

Section 10, Conditions for Providing Escrow, Closing, or Settlement Services, and Mamta:mng
Escrow and Security Deposit Accounts

Section 11. Record Retention Requirements

Section 12, Application of Other Insurance Code Sections to Title Insurance Agents

Section 13. Rules and Regulations

Section 14. Penalties and Liabilities

Section 15.  Violations of the Real Estate Settlement Procedures Act (RESPA)

Section 16. Severability

Section 17. Effective Date

(Note: All sections omitted except Section 10)

Section 10. Conditions for Providing Escrow, Closmg, or Settlement Services, and
Maintaining Escrow and Security Deposit Accounts

A title insurance agent may operate as an escrow, security, settlement or closing agent, provided
that:

A All funds deposited with the title insurance agent in connection with an escrow,
settlement, closing or security deposit shall be submitted for collection to or deposited
in a separate fiduciary trust account or accounts in a qualified financial institution no
later than the close of the next business day, in accordance with the following
requirements:

(1) The funds shall be the property of the person or persons entitled to them
under the provisions of the escrow, settlement, security deposit or closing
agreement and shall be segregated for each depository by escrow, settlement,
security deposit or closing in the records of the title insurance agent in a
manner that permits the funds to be identified on an individual basis; and

2) The funds shall be applied only in accordance with the terms of the individual
instructions or agreements under which the funds were accepted.
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Funds held in an escrow account shall be disbursed only pursuant to a written
instruction or agreement specifying how and to whom such funds may be disbursed.

Funds held in a security deposit account shall be disbursed only pursuant to a
written agreement specifying:

(1) What actions the indemnitor shall take to =atisfy his or her obligation under
the agreement;

(2) The duties of the title insurance agent with respect to disposition of the funds
held, including a requirement to maintain evidence of the disposition of the
title exception before any balance may be paid over to the depositing party or
his or her designee; and

(3) Any other provisions the commissioner may require.

Any interest received on funds deposited in connection with any escrow, settlement,
security deposit or closing shall be paid, net of administrative costs, to the depositing
party, unless the instructions for the funds or a governing statute provides otherwise.

Disbursements may be made out of an escrow, settlement or closing account only if
deposits in amounts at least equal to the disbursement have first been made directly
relating to the transaction disbursed against and if the deposits are in one of the
following forms:

(1) Cash;

(2) Wire transfers such that the finds are unconditionally received by the title
ingurance agent or the agent's depository;

(3) Checks, drafts, negotiable orders of withdrawal, money orders and any other
item that has been finally paid before any disbursements;

4) A depository check, including a certified check, governed by the provisions of
the Federal Expedited Funds Availability Act, 12 US.C. § 4001, et seq.; or

(5) Credit transfers through the Automated Clearing House (ACH) which have
been deemed available by the depository institution receiving the credits.
The credits must conform to the operating rules set forth by the National
Automated Clearing House Association (INACHA).

The title insurance agent shall have an annual audit made of its escrow, settlement,
closing and security deposit accounts, conducted by a certified public accountant on a
calendar year basis at its expense within ninety (90) days after the close of the
ptevious calendar year. The title insurance agent shall provide a copy of the audit
report to each title insurance company which it represents. The commissioner may
promulgate regulations setting forth the minimum threshold level at which an audit
would be required, the standards of audit and the form of audit report required. Title
insurance agents who are attorneys and who issue title insurance policies as part of
their legal representation of clients are exempt from the requirements of this
paragraph. However, the title insurer may, at its expense, conduct or cause to be
conducted an annual audit of the escrow, settlement, closing and security deposit
accounts of the attorney. Attorneys who are exclusively in the business of title
insurance are not exempt from the requirements of this paragraph. The
commissioner may also require the title insurance agent to provide a copy of its audit
report to the commissioner.
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If the title insurance agent is appointed by two (2) or more title insurers and
maintains fiduciary trust accounts in connection with providing escrow, closing
settlement services, the title insurance agent shall allow each title insurer reasonable
access to the accounts and any or all of the supporting account information in order
to ascertain the safety and security of the funds held by the title insurance agent.

Nothing in this Act shall be deemed to prohibit the recording of documents pri:!r to
the time funds are available for disbursement with respect to a transaction, provided
all parties consent to the transaction in writing.

Nothing in this section is intended to amend, alter, or supersede other sections of this
Act, or the laws of this state or the United States, regarding an escrow holder’s duties
and obligations.

The commissioner may prescribe a standard agreement for escrow, settlement,
closing or security deposit funds.
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EXHIBIT B

Model Regulation Service—April 1996

TITLE INSURERS MODEL ACT

Drafting Note: This model Act should be adopted concurrently with the Title Insurance Agent Model Act because the Acts
cootain many complementary provisions and both Acts are required o provide sufficient regulation of title insurance.

Table of Contents

Section 1. Title and Purpose
Section 2. Application of Act and Construction with Other Laws
- Section 3. Definitions
Section 4. Corporate Form Required
Section 5. Authorized Activities of Title Insurers
Section 6. Limitations on Powers
Section 7. Minimum Capital and Surplus Requirements
Section 8. Single Risk Limit ,
Section 9. Admitted Asset Standards
Section 10. Reserves
Section 11. Liquidation, Dissolution or Insolvency
Section 12. Restrictions on Dividends
Section 13. Diversification Requirement
Section 14.  Direct Operations—Policyholder Treatment
Section 15. Duties of Insurers Utilizing the Services of Title Insurance Agents
Section 16. Conditions for Maintaining Escrow and Security Deposit Accounts
Section 17. Prohibition on Rebate and Fee Splitting
Section 18. Favored Title Agent ar Title Insurer
Section 19. Premium Rate Filings and Standards
Section 20. Form Filing
Section 21. Filing by Rating Bureaus
Section 22. Record Retention Requirements
Section 23. Rules and Regulations :
Section 24. Penalties and Liabilities
Section 25. Violations of the Real Estate Settlement Procedures Act (RESPA)
Section 26. Severability
Section 27. Effective Date

(Note: All sections omitted except Section 16)

Section 16. Conditions for Maintaining Escrow and Security Deposit Accounts

A title insurer may operate as an escrow, security, settlement or closing agent, provided that:

All funds deposited with the title insurer in connection with any escrow, sett.lem.ent,
closing or security deposit shall be submitted for collection to or depositeql in a
separate fiduciary trust account or accounts in a qualified financial institut:on.no
later than the close of the next business day, in accordance with the following

requirements:

A

The funds shall be the property of the person or persons entigled to them
under the provisions of the escrow, settlement. security deposi: or closing
agreement and shall be segregated for each depository by escrow, settlement,
security deposit or closing in the records of the title insurer in a manner that
permits the funds to be identified on an individual basis; and

(1)

The funds shall be applied only in accordance with the terms of the individual

(2)
instructions or agreements under which the funds were accepted.
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Funds held in an escrow account shall be disbursed only pursuant to a written
instruction or agreement specifying how and to whom such funds may be disbursed.

Funds held in a security deposit account shall be disbursed only pursuant to a
written agreement specifying: '

(1) What actions the indemnitor shall take to satisfy his or her obligation under
the agreement; '

(2) The duties of the title insurer with respect to disposition-of the funds held,
including a requirement to maintain evidence of the disposition of the title
exception before any balance may be paid over to the depositing party or his
or her designee; and

3) Any other provisions the commissioner may require,

Any interest received on funds deposited in connection with any escrow, settiement,
security deposit or closing shall be paid, net of administrative costs, to the depositing
party, unless the instructions for the funds or a governing statute provides otherwise.

Disbursements may be made out of an escrow, settlement or closing account only if
deposits in amounts at least equal to the disbursement have first been made directly
relating to the transaction disbursed against and if the deposits are in one of the
following forms: '

(1) Cash;

(2) Wire transfers such that the funds are unconditionally received by the title
insurer or the insurer’s depasitory;

3) Checks, drafts, negotiable orders of withdrawal, money orders and any other
: item that has been finally paid before any disbursements;

4) A depository check, including a certified check, governed by the provisions of
the Federal Expedited Funds Availability Act, 12 US.C. § 4001, et seq.; or

(5) Credit transfers through the Automated Clearing House (ACH) which have
been deemed available by the depository institution receiving the credits. The
credits must conform to the operating rules set forth by the National
Automated Clearing House Association (NACHA).

Nothing in this Act shall be deemed to prohibit the recording of documents prior t0
the time funds are available for disbursement with respect to a transaction, provided
all parties consent to the transaction in writing.

Nothing in this Act is intended to amend, alter or supersede other sections of this
Act, or the laws of this state or the United States, regarding an escrow holder’s duties
and obligations.

The commissioner may prescribe a standard agreement for escrow, settlement,
closing or security deposit funds. .

A-T1



APPENDIX J

Real World Impact of Controlled Business

— Goal to Increase Sources of Revenue Through Settlement Services and Control Entire
Process.

-- Lenders through affiliated title/settlement companies

-- Real estate companies through affiliated lending, title/settiement
companies

- Payment of Incentive Fees to Employees & Managers to Encourage Business to be steered to
affiliates under 1992 regulations

- Loan Officers as emplovees are paid referral fees to steer title/settlement
business to affiliated companies

-- Real estate managers are paid referral fess to promote agents to steer lender
business to in-iouse lender affiliates and title/settlement affiliates

-- "In-House" Settlement Service Providers
-- Types of "in-house” lenders
— Real estate company's whoily owned mortgage affifiate

-- Joint venture with morigage originator, where fee is paid io real
estate office for taking of application, or stock

- Lender paying a high desk fee to rent space to the exclusion of

other lenders from the real estate office, and a commitment from
the broker to encourage the use of thar lender.

-~ Types of "in-house" title/settlement providers
-~ Reai estate company’s whoily owned settlement affiiiates
— Joint venture between real estate broker or lender having stock
ownershup with title underwriter, and receiving dividends for

merefy refermng consumer business.

-- Lender's tile/settlement company.
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Where Does the Consumer Fit In to Controlled
Business?

— Consumers, who buy a home only once or twice, establish a trust with their real estate
professional

- Real Estate Agent

- Loan Officer

— Consumer relies upon these professionals to make referrals to the lender
providing the best rate and service, and the settlement agent with the expertisc and
ability who will look out for his interest.

— RESPA Disclosures of Controlled Business seif interest referrals are clearly lost in the
muititude of forms and disclosures

- Lenders present a multitude of "disclosures” at loan application

— Real estate agents present a multitude of forms and disclosures upon establish-
ing their relation with the consumer

-- Consumer referrals by real estate agents and based on price and quality of service used to be
the norm; steering for settlement services used to be unethical.

-- Fast emerging controiled business arrangements are subject to steering:

~ If the referring party has a self interest, which can be from a simple company
pressure (by 2 sales manager recerving a referral fee), to the payment of a referral
fee or a dividend, thar interest will direct the referral of the consumer 10 the
lender's or real estate company's affiliates.

— No matter how well the controlled referral may tum out, the opportunities for the consumer to
shop for the best provider, and for the referring person to disinterestedly direct the consumer 1o
the best provider have been lost when the person making the referral has a self interest as the

basis for his or her referrai.



Anti-Competitive Controlled Business;
Steering in Real Estate Closings

Lenders

~ Lenders at loan application will try to steer the CAVEAT
consumer on their own title agency affiliate BUT OUR UNFAIR TRADE PRAC-
TICES STATUTES PROVIDE:

-- Lender then refers settlement to an
in-house provider, or an affiiate  Virginia Code Section 38.2-513: Fa-
which will do the scttlement for  yored Agent or Insurer; coercion of
lender’s title agency debtors..... —=C. No person who lends
money or extends credit shail solicit
- Le‘nder reaches the consumer insurance on real or personal property
early in the process and is free 10 gger 5 person indicates his intersst in
market it.? iit.le insurance product at securing a first mortgage credit eXten-
E{m apphca:xon; does the consumer  gjon ung] the person has received a
ow better? commitment in writing from the lender
as to a loan or credit extension.

Employees of some lenders are paid commissions to caprure the title msurance
business. If a separate seitiement agent is designated, as in a real estate contract, the settlement
fees of the consumer's selected settlement agent who takes the liability and does the work for the
settlement are increased when the title insurance has already been diverted.
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Real Estate Companies

-- Broker owned lender and/or title company

- May be wholly owned, or a joint venture with the. broker having a stock
ownerslup mnterest.

-- Independent lenders and settlement agents are often LOCKED OUT, not
being able to mest with the ageats m their own sales offices to present their
competitive products.

-- Broker "encourages” the agents to refer thewr busmess to its lender and title
msurance affiliate.

-- In some current joint venture arrangements, the broker pro-
vides list of "selected attornevs" who will take captive referrals
from the broker's title agency to do the settlemem if the corsumer
wants an attorney

- Agents are often rewarded for cooperating or penalized indirectly-for not going
with the company plan

-- Joint Venmures, a described in Michael Smith's article in the Virginia Land Title Association
Examiuner newsietter, describes such arrangements as happening now.

-~ The referring broker and the title agent or lender, who both have their hands in
the profits of the title company’s work, result in higher costs for the consumer
when the business is controlled.

-- Individual Agent owns part of title/settlement agency
-- Scrtlement agent sells shares of a ntle insurance agency to individual high
producing agents; agents steer their consumers to their title agency, and receive
large dividends, often in compettion with their broker's competing agency.

-~ Quality and price become secondary when self referrals become the norm.

-- Real estate agent steering of the consumer, which used to be unethical, now is encouraged
because the self-referrals pay off.
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Builder Steering

-- The almost universal practice for builders is to require the
builder’s designated lender to supply the loan and require the
builder's designated title/settiement agent to do the settle-
ment.

- The homebuyer is faced with a one-sided
contract. The buyer doesn't want the buiider
to be upset in building the new house, so he
or she complies in most cases if he or she
wants the home.

-- Often the coercion is economic, in that the
builder will offer the purchaser a large closing
cost credit onlv if the buver uses the builder's
atfiiiate lending and title services.

- The indusiry express purpose is to control
the tansacticn sinc: the builder is often
building a house for a particular buyer and
wants to know that buyer will quaiify and
purchase the house, and that the builder will
get its money promptly from closing,

CAVEAT:

BUT:

RESPA Section 9: (a) No
seller of property that will be
purchased with the. assistance
of a federaily related morigage
loan shail require, directly or
indirecdy, as a condition (o
selling the property, that utle
insurance covening the prop-
erty be purchased from any
particular title company.

Once again, laws are disregarded in the pursuit of title insurance profits; rewards for violating the

law have become profitable.

-- Controlled business has naturally caught on for builders as well.

— Large national builders doing the entire transaction and wrapping up the
consumer transaction in-house can keep up to 85% of the tide insurance
premium; can the fitle underwriter stay solvent with such 2 giveaway?

-- Cther settlement agents have gone to small to mid-size bulders with jomt
ventures opportunities; from a Fairfax County dide and escrow company to a

local builder:

— "I can make vou $40,000.00 in title msurance dividends per
vear in a joint venture based on your volume of closings, if vou
change over from the settlement agent [who has done your
closings for the fast 13 vears].” You don't have to do anything but
refer the business; vou can use that money to pay salaries of your

emplovees.

— In such directed business, the consumer’s interest is again left out of the transaction, and closing the

transaction becomes primary. A-T76



APPENDIX OF MATERIALS FOR THE COMMITTEE

-- Statement of Daniel Borinskv before HUD, 8/6/93, which indicates the mentafity of
controlled business. Lock outs of competition and denials to agents for non-referrals are
suggested.

-- Mustrates management suggestions of penalizing agents who do not refer to
the contrelled business affiliate

-- Consumer Federation of America statement to HUD. 8/5/93, indicatng that referral
incentives and controlled business take away the consumer’s right to shop.

-- "CFA recommends that the Department rescind the November 2, 1992 rule
(permiting emplovee referral fees) and take appropriate steps to publish a
subsequent rule that is m accord with the statutes and the overriding purpose of
the provisions to protect consumers — over and above that of amy other
participant in the settlement service marketplace -- from abusive. price-inflatng
kickback schemes" p.2 '

-- "itis a rising tide of consumer rip-offs egged on by deliberate restraint of
competitive market forces — forces that reward consumers with the benefit of
better prices. quality and service. And, this is not one-stop shopping. But,
rather. an open invitation for some of the largest financial service companies in
our nation to ¢ngage in one-stop rip offs of consumers” p.3

-- Declaration of Professor William Eskridge. Jr., a recognized expert on these issues who
studied and wrote on controlled business in this nation while at the University of Virgima.

— "To my thinking, there is no consumer protective reason for allowing
empiovee bonuses. but there is an obvious interest group reason — 0 make
sure that employees or sales managers or real estate agents or loan officers steer
consumers to the affiliated company, whether they offer consumers any benetit
or not.... there is substantial reason to expect the affiliated companies to charge
hugher-than-market prices..."

— "Because the focus of the process is choosing a particular house, homebuv-
ers are parucuiariy likely to be lazy shoppers for financial services, inciuding
the home loan itself; because tide insurance and other settlement services
represent a smail portion of the overail price and become most relevant only at
the end of the homebuying process (when most consumers just want to gst it
over with and feel time pressured), homebuvers are most likely to avoid any
king of shopping for these services.” p. 11
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- "And Peat Marwick found that only 11% of the interviewed homebuyers spoke
to more than one title company... and further reported that most homeowners
believe that title insurance services and pricss are pretty much uniform, a behief that
is incorrect for most markets.” p. 12

-- "Study after study has shown that when real estate professionals have incentives
to refer settlement businesses to companies controlled by their employers, they wiill
do so0, and consumers will pay higher prices”. p 13.

- "In the mid 1970's, the Department of Justice's Antitrust Division conducted a study
of title companies affiliated with realty companies and confuded that controlled
companies charged higher prices than other companies.” p. 14.
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-- "And Peat Marwick found that only 11% of the interviewed homebuvers spoke
to more than one title company... and further reported that most homeowners
believe that title insurance services and prices are pretty much uniform, a belief that
is mcorrect for most markets.” p. 12.

-- "Study after study has shown that when real estate professionals have incentives
to refer settlement businesses to companies controfled by their employers, they wiil
do so, and consumers will pay higher prices”. p 13.

~ "In the mid 1970, the Department of Justice’s Antitrust Division conducted a study
of title companies affiliated with realty companies and conluded that controfled
companies charged higher prices than other compamies.” p. 14.

— 1993 Statement of Howard A. Birmiel in CRISIS v Cisneros, as to predictions of effects of
referral fees and controlled business on the marketplace.

— Dimirushed competition through forcing out of small, mdependent providers.
— Steered business to controlled entities raises prices, as there is no reason to discount.

— New, controlled entities forcing independent competitors out of the marketplace
have little sense of what independent competinveness means.

— Jomt statement from 17 attorneys general opposing controlled business and referral fees in the
sertlement services indusiries.

— Statement of American Land Title Association opposing controiled business and regulations

— Makes the point that RESPA Sec. 8(d)(6) allows for states to make more stringent
legislation regarding controiled business.
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97 - 4756729 APPENDIX K

SUMMARY

Attorneys; Virginia Supreme Court rules regarding real estate settlements. Prohibits the
Virginia Supreme Court from promuigating rules or regulation limiting to attorneys, or having the
effect of limiting to attomeys, the closing of the sale of real estate or of loans secured by real estate.
The bill further declares void any previously issued rule or regulation inconsistent with the bill's
provisions.
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97 - 4756729 12/02/96 12:48 PM Arlen K. Bolstad

SENATE BILL NO. HOUSE BILL NO.

A BILL to amend the Code of Virginia by adding a section numbered 54.1-3915.2, relating to

attomeys at law; real estate settlements; Supreme Court rule or regulation prohibitéd.

Be it enacted by the General Assembiy of Virginia:

1. That the Code of Virginia is amended by adding a section numbered 54.1-3915.2 as

follows:

§ 54.1-3915.2. Rules regarding real estate settlements.

The Supreme Court shall not promuigate anv rule or requlation fimiting to attormevs. or

having the effect of limiting to attomevs, the closing of the sale of real estate or of loans

secured by real estate. Anv_oreviously oromulgated ruie or requiation which is_inconsistent

with this section is void.
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APPENDIX L
Virginia Bankers Association
Ihe Virginia Association of Communiry Banks
Virginia Mortgage Bankers Association
Virginia Association of Mortgage Brokers
Virginia Financial Services Association

L e
Virginia Associasion of Realtors
Home Builders Association of Virginia
Virginia Land Title Association

Virginia Association of Land Tiile & Escrow Agens
Virginia Credir Union League

For Choice In Real Estate Closings

November 27, 1996

The Hon. William K. Barlow
P. 0. Box 180
Smithfield, Virginia 23430

Re: House Joint Resolution 210

Dear Chairman Barlow:

As promised, I enclose, on behalf of the Coalition for
Choice in Real Estate Closings, a draft of the Consumer Real
Estate Settlement Protection Act. We believe the Act is a
reasonable solution to this controversial issue. While short and
straightforward, this Act regulates settlement agents--non-
lawyers and lawyers alike--in several important respects for the
benefit of consumers.

First, the Act confirms once and for all that non-lawyer
settlement agents may provide escrow, closing and settlement
services for residential real estate transactions. Such services
are spelled out in detail in the Act. The Act does not authorize
lay settlement agents to provide legal advice.

Second, the Act requires that all settlement funds be
deposited in escrow accounts at financial institutions authorized
to do business in Virginia.

Third, the Act requires settlement agents to provide an
independent annual audit of its escrow accounts. While title
insurance underwriters typically audit title insurance agent
escrow accounts annually, the State Bar imposes no such
requirement on attorneys. The State Bar only audits after a
problem surfaces. The Act will require all settlement agents,
including attorneys, to provide annual audits of escrow accounts.

Fourth, under the Act, settlement agents will be required to
carry errors and omissions or malpractice insurance policies and
fidelity bonds or employee dishonesty coverage, each in the
amount of $100,000. While title insurance underwriters typically
require these coverages of title insurance agents, the State Bar
imposes no similar requirement on attorneys. In fact, attorneys
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The Hon. William K. Barlow
November 27, 1996
Page 2

are not required by the State Bar to carry any form of
malpractice insurance.

Fifth, to conduct business, a settlement agent must be
(i) licensed in Virginia as an attorney, title insurance
underwriter or title insurance agent, a real estate broker or a
financial institution, (ii) exercise reasonable care in providing
settliement services and, (iii) comply with all applicable
regulations of his, her or its regulatory licensing authorlty.‘
It is important to note that no new regulatory entity or bgdy is
created by the Act. While all settlement agents will continue to
be regulated by their current regulators, i.e. attorngys-fState
Bar, financial institutions--Bureau of Financial Institutions,
title insurance companies and agents--Bureau of Insu;ance,.and
real estate brokers--Board of Realtors, these regulators will
have specific authority to enforce the provisions of this Act.

Sixth, The Act requires advance written disclosure that non-
lawyer settlement agents cannot provide legal advice to the
parties to a settlement.

Seventh, the Act contains substantial penalties for non-
compliance with its provisions, applicable to lawyers and non-
lawyers alike.

We look forward to working with the Study Committee on this
Act and hope it will be the pleasure of the Committee to
recommend the Act to the 1997 Session of the General Assembly at
the meeting on December 4, 1996.

Si 1 ours,

Brian Ball

RBB/cls
Enclosure
ce: e€n Bolstad, Esqg.
" Charles M. Lollar, Esq.
Robert C. Barclay, IV, Esqg.

Coalition Members
0299339.01



The Hon. William K. Barlow
November 27, 1996

Page 3

B.P.S. to Arlen Bolstad

Arlen: I have sent this same letter with draft legis}ation
attached to all other Committee members and to representatives of
VaREAL.

RBB
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Bill No.

A BILL to amend the Code of Virginia by adding in Titie 6.1 a Chapter numbered
1.3 consisting of sections numbered 6.1-2.19 through 6.1-2.28 as follows Chapter
1.3

CONSUMER REAL ESTATE
SETTLEMENT PROTECTION ACT

§ 6.1-2.19. Title and Purpose - A. This Act shall be known as the Consumer Real
Estate Settlement Protection Act.

B. The purpose of this Act is to provide a comprehensive body of law for
the effective regulation and supervision of all persons performing escrow, closing
or settlement services in connection with real estate transactions in this
Commonwealth.

C. This Chapter applies only to transactions involving the purchase or
financing of real estate containing not more than four residential dwelling units.

8 6.1-2.20. Definitions - A. "Appropriate licensing authority” shall mean the
Virginia State Bar, the Virginia Real Estate Board, or the Virginia State Corporation
Commission.

B. "Escrow"” means written instruments, money or other items deposited
by one party with a settiement agent for delivery to another party upon the
performance of a specified condition or the happening of a certain event.

C. "Party to the real estate transaction” means a lender, seller, purchaser
or borrower with respect to that real estate transaction.

D. "Person” means a natural person, partnership, association,
cooperative, corporation, limited liability company, trust or other legal entity.

E. "Escrow, closing or settlement services" means the administrative and
clerical services required to carry out the terms of contracts affecting real estate.
These services include, but are not limited to, placing orders for title insurance,
receiving and issuing receipts for money received from the parties, ordering loan
checks and payoffs, ordering surveys and inspections, preparing settlement
statements, determining that all closing documents conform to the parties’ contract
requirements, setting the closing appointment, following up with the parties to
ensure that the transaction progresses to closing, ascertaining that the lenders’
instructions have been satisfied, conducting a closing conference at which the
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documents are executed, receiving and disbursing funds, completing form
documents and instruments selected by and in accordance with instructions of the
parties to the transaction, handling or arranging for the recording of documents,
sending recorded documents to the lender, sending the recorded deed and the title
policy to the buyer, and reporting federal income tax information for the real estate
sale to the Internal Revenue Service.

F. "Settlement agent" means a person other than a party to the real
estate transaction who provides any escrow, closing or settlement service in
connection with a transaction related to real estate in this Commonweaith.

§ 6.1-2.21. Licensing Requirements, Standards and Financial Responsibility - A. A
person shall not act in the capacity of a settlement agent, and a lender, seller,
purchaser or borrower may not contract with any person to act in the capacity of a
settlement agent with respect to real estate settlements in this Commonwealth
unless the person is licensed as an attorney under Chapter 39 of Title 54.1, a title
insurance company or title insurance agent under Chapter 46 of Title 38.2, a real
estate broker under Chapter 21 of Title 54.1, or unless the person is a financial
institution authorized to do business in this Commonwealth under any of the
provisions of Title 6.1 or under federal law, or is a subsidiary or affiliate of such
financial institution.

B. Notwithstanding any rule of court to the contrary, a settlement agent
operating in compliance with the requirements of this Act or a party to the real
estate transaction may provide escrow, closing or settlement services and receive
compensation for such services.

C. A settlement agent shall exercise reasonable care and comply with all
applicable requirements of this Act and all applicable statutes and regulations,
including the laws and regulations pursuant to which the settlement agent is
licensed by the appropriate licensing authority.

D. A settlement agent other than a financial institution described in
subsection A of this § 6.1-2.21 or title insurance company as defined in § 38.2-

4601, shall maintain the following to the satisfaction of the appropriate licensing
authority:

1. An errors and omissions or malpractice insurance policy
providing a minimum of $100,000 in coverage;

2. A fidelity bond or employee dishonesty insurance covering

persons employed by the settlement agent providing a minimum of $100,000 in
coverage.
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E. 1. A settlement agent other than a financial institution described in
subsection A of this § 6.1-2.21 or title insurance company as defined in § 38.2-
4601, shall have an annual audit made of its escrow and trust bank accounts,
conducted by an independent certified public accountant on a calendar year basis
at its expense by not later than six months after the close of the previous calendar
year. The appropriate licensing authority shall require the settlement agent to
provide a copy of its audit report to the licensing authority. A settlement agent
that is a licensed title insurance agent under Chapter 46 of Title 38.2 shall also
provide a copy of the audit report to each title insurance company which it
represents.

2. In lieu of such annual audit, a settiement agent that is licensed
as a title insurance agent under Chapter 46 of Title 38.2 shall allow each title
insurance company for which it has an appointment to conduct an audit of its
escrow accounts on a calendar year basis by no later than six months after the
close of the previous calendar year. The title insurance company shall submit a
copy of its audit report to the appropriate licensing authority. With the consent of
the title insurance agent, a title insurance company may share the resuits of its
audit with other title insurance companies that will accept the same in lieu of
conducting a separate audit.

3. A title insurance company shall retain a copy of the audit report
for each title insurance agent it has appointed and all such reports shall be subject
to financial examination under Chapter 13, Article 4 of Title 38.2 (Sections 38.2-
1317 through 38.2-1321.1).

§ 6.1-2.22. Disclosure - All contracts involving the purchase of real estate
containing not more than four residential dwelling units shall include the following
language:

Choice of Settlement Agent: You have the right to select a settlement agent to
handle the closing of this transaction. The settiement agent’s role in closing your
transaction involves the coordination of numerous administrative and clerical
functions relating to the collection of documents and the collection and
disbursement of funds required to carry out the terms of the contract between the
parties. If part of the purchase price is financed, your lender will instruct the
settlement agent as to the signing and recording of loan documents and the
disbursement of loan proceeds. No settlement agent can provide legal advice to
any party to the transaction except a_settlement agent who is engaged in the
private practice of law and who has been retained or engaged by a party to the
transaction for the purpose of providing legal services to that party.

3 6.1-2.23. Conditions for providing escrow, closing, or settlement services, and
maintaining escrow accounts - A. All funds deposited with the settlement agent in
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connection with an escrow, settlement or closing shall be submitted for collection
to or deposited in a separate fiduciary trust account or accounts in a financial
institution licensed to do business in this Commonwealth no later than the close of
the next business day, in accordance with the following requirements:

1. The funds shall be the property of the person or persons
entitled to them under the provisions of the escrow, settlement, or closing
agreement and shall be segregated for each depository by escrow, settlement, or
closing in the records of the settlement agent in a manner that permits the funds to
be identified on an individual basis; and

2. The funds shall be applied only in accordance with the terms of
the individual instructions or agreements under which the funds were accepted.

B. Funds held in an escrow account shall be disbursed only pursuant to a
written instruction or agreement specifying how and to whom such funds may be
disbursed. A settlement statement in the form prescribed under the federal Real
Estate Settlement Procedures Act which has been signed by the seller and the
purchaser or borrower shall be deemed sufficient to satisfy the requirement of this
subsection.

C. A settlement agent may retain interest received on funds deposited in
connection with any escrow, settlement, or closing provided written disclosure is
given to, and consent is obtained from, the purchaser or borrower.

D. Nothing in this Act shall be deemed to prohibit the recording of
documents prior to the time funds are available for disbursement with respect to a
transaction, provided all parties consent to such recordation.

E. Nothing in this Section is intended to amend, alter or supersede other
sections of this Act, or the laws of this Commonwealth or the United States,
regarding the duties and obligations of the settlement agent in maintaining escrow
accounts,

§ 6.1-2.24. Record Retention Requirements - The settlement agent shall maintain
sufficient records of its affairs so that the appropriate licensing authority may
adequately ensure that the settlement agent is in compliance with all provisions of
this Act. The settlement agent shall retain records pertaining to each settlement
handled for a minimum of five years after the settlement is completed. The
appropriate licensing authority may prescribe the specific record entries and
documents to be kept.
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§ 6.1-2.25. Rules and Regulations - The appropriate licensing authority may issue
rules, regulations and orders consistent with and necessary to carry out the
provisions of this Act.

§ 6.1-2.26. Penalties and Liabilities - A. If the appropriate licensing authority
determines that the settlement agent or any other person has violated this Act, or
any regulation or order promulgated thereunder, after notice and opportunity to be
heard, the appropriate licensing authority may order:

1. A penalty not exceeding $5,000 for each violation; and
2. Revocation or suspension of the applicable licenses.

_ B. Nothing in this Section shall affect the right of the appropriate
licensing authority to impose any other penalties provided by law or regulation.

§ 6.1-2.27. Severability - If any provision of this Act, or the application of the
provision to any person or circumstance shall be held invalid, the remainder of the
Act, and the application of the provision to persons or circumstances other than
those to which it is invalid, shall not be affected.

§ 6.1-2.28. Compliance - A settlement agent operating in this Commonwealth

prior to the effective date of this Act shall have ninety (90) days after the effective
date of this Act to comply with requirements of §8 6.1-2.21 and 6.1-2.23.
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HOUSE JOINT RESOLUTION NO. 584

Offered January 20, 1997
Continuing the joint subcommittee examining real estate settlement practices in the Commonwealth.

Patrons—Barlow, Davies, Keating, Moore and Van Yahres
Referred to Committee on Rules

WHEREAS, House Joint Resolution 210 (1996) established a joint subcommittee to study real
estate settlement practices within the Commonwealth, with particular emphasis on (i) the types of
entities furnishing such services and their practices, (ii) the extent of state regulation of these entities,
and (iii) any potential risk to the public or any possible illegalities associated with such entities or
practices; and

WHEREAS, in 1996, the joint subcommittee convened several meetings, conducted a public
hearing, and received extensive information from a broad range of groups and individuals having‘an
interest in this issue, including Realtors, bankers, real estate attorneys, lay settlement agents, title
insurance companies, and citizens of the Commonwealth; and

WHEREAS, there is currently before the Virginia Supreme Court an opinion of the Virginia State
Bar Council that conducting a real estate closing constitutes the practice of law, and such opinion
could result in the Supreme Court adopting a rule to that effect; and

WHEREAS, the joint subcommittee received at its final 1996 meeting a briefing concerning
controlled business relationships between title insurers, lenders, settlement agents and Realtors, an
emerging trend in the real estate settlement industry said to influence consumer costs, choices and
flexibility; and

WHEREAS, at its final 1996 meeting, the joint subcommittee also reviewed but did not adopt
legislative proposals directed at the real estate settlement industry including (i) prohibiting the
Supreme Court from adopting a rule restricting real estate settlements to licensed attorneys, and (ii)
requiring all persons engaged in conducting real estate settlements as settlement agents to be licensed
as attorneys, title insurance companies, title insurance agents, or real estate brokers, and to meet
certain standards for insurance, bonding, and auditing; and

WHEREAS, members of the joint subcommittee formally recommended that their work continue
in 1997 to permit (i) additional examination of the issues presented by HIR 210 (1996), (ii)
monitoring of Virginia Supreme Court activities regarding any proposed unauthorized practice rule
affecting real estate settlements, (iii) thorough analyses of legislative proposals before the joint
subcommittee in 1996, and (iv) investigation of issues associated with controlled business
relationships in the real estate settlement industry; now, therefore, be it

RESOLVED by the House of Delegates, the Senate concurring, That the study of real estate
settlement practices in the Commonwealth be continued. The members duly appointed pursuant to
HIR 210 (1996) shall continue to serve; any vacancies shall be filled as provided in such resolution.
Staffing shall continue to be provided by the Division of Legislative Services.

All agencies of the Commonwealth shall provide assistance to the joint subcommittee, upon
request.

The direct costs of this study shall not exceed $3, 250.

The joint subcommittee shall complete its work in time to submit its findings and
recommendations to the Governor and the 1998 Session of the General Assembly as provided in the
procedures of the Division of Legislative Automated Systems for the processing of legislative
documents,

Implementation of this resolution is subject to subsequent approval and certification by the Joint
Rules Committee. The Committee may withhold expenditures or delay the period for the conduct of
the study.
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APPENDIX N

VIRGINIA ACTS OF ASSEMBLY -- CHAPTER
An Act to amend the Code of Virginia by adding in Title 6.1 a chapter numbered 1.3, consisting of
sections numbered 6.1-2.19 through 6.1-2.29, relating to the Consumer Real Estate Settlement

Protection Act; penalty.
[S 1104]
Approved

Be it enacted by the General Assembly of Virginia:

1. That the Code of Virginia is amended by adding in Title 6.1 a chapter numbered 1.3, consisting of
sections numbered 6.1-2.19 through 6.1-2.29, as follows:

CHAPTER 1.3.
CONSUMER REAL ESTATE SETTLEMENT PROTECTION ACT.

$6.1-2.19. Title, purpose and applicability.

A. This Act shall be known as the Consumer Real Estate Settlement Protection Act.

B. The purpose of this Act is to authorize existing licensing authorities in the Commonwealth of Virginia
to require persons performing escrow, closing or settlement services to comply with certain consumer
protection safeguards relating to licensing, financial responsibility and the handling of settlement funds.

C. This chapter applies only to transactions involving the purchase or financing of real estate
containing not more than four residential dwelling units.

$6.1-2.20. Definitions.

"Escrow" means written instruments, money or other items deposited by one party with a settlement
agent for delivery to another party upon the performance of a specified condition or the happening of a
certain event.

"Escrow, closing or settlement services" means the adminisirative and clerical services required to
carry out the terms of contracts affecting real estate. These services include, but are not limited to,
placing orders for title insurance, receiving and issuing receipts for money received from the parties,
ordering loan checks and payoffs, ordering surveys and inspections, preparing settlement statements,
determining that all closing documents conform to the parties' contract requirements, setting the closing
appointment, following up with the parties to ensure that the transaction progresses to closing,
ascertaining that the lenders' instructions have been satisfied, conducting a closing conference at which
the documents are executed, receiving and disbursing funds, completing form documents and
instruments selected by and in accordance with instructions of the parties to the transaction, handling or
arranging for the recording of documents, sending recorded documents to the lender, sending the
recorded deed and the title policy to the buyer, and reporting federal income tax information for the real
estate sale to the Internal Revenue Service.

"Licensing authority” shall mean the (i) State Corporation Commission acting pursuant to this Act, Title
6.1 or Title 38.2; (ii) the Virginia State Bar acting pursuant to this Act or Chapter 39 (§ 54.1-3900 et
seq.) of Title 54.1; or (iii) The Virginia Real Estate Board acting pursuant to this Act or Chapter 21 (§
54.1-2100 et seq.) of Title 54.1.
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"Party to the real estate transaction” means a lender, seller, purchaser or borrower with respect to that
real estate transaction.

"Person" means a natural person, partnership, association, cooperative, corporation, limited liability
company, trust or other legal entity.

"Settlement agent"” means a person other than a party to the real estate transaction who provides_ any
escrow, closing or settlement service in connection with a transaction related to real estale in this
Commonwealth.

$0.1-2.2]. Licensing requirements, standards and financial responsibility.

A. A person shall not act in the capacity of a settlement agent, and a lender, seller, purchaser or
borrower may not contract with any person to act in the capacity of a settlement agent with respect to
real estate settlements in this Commonwealth unless the person is licensed as an attorney under Chapter
39 (§54.1-3900 et seq.) of Title 54.1, a title insurance company or title insurance agent under Title 38.2,
a real estate broker under Chapter 21 (§ 54.1-2100 et seq.) of Title 54.1, or unless the person is a
financial institution authorized to do business in this Commonwealth under any of the provisions of Title
6.1 or under federal law, or is a subsidiary or affiliate of such financial institution. Any such person, not

" acting in the capacity of a settlement agent, shall not be subject to the provisions of this chapter.

B. Notwithstanding any rule of court to the contrary, a settlement agent operating in complian_ce with
the requirements of this Act or a party to the real estate transaction may provide escrow, closing or
settlement services and receive compensation for such services.

C. 4 settlement agent shall exercise reasonable care and comply with all applicable requirements of th.
Act and its licensing authority regarding licensing, financial responsibility, errors and omissions or
malpractice insurance policies, fidelity bonds, employee dishonesty insurance policies, audits and
record retention.

D. A settlement agent other than a financial institution described in subsection A or title insurancg
company as defined in § 38.2-4601, shall maintain the following to the satisfaction of the appropriate
licensing authority:

1. An errors and omissions or malpractice insurance policy providing a minimum of $250,000 in
coverage;

2. A blanket fidelity bond or employee dishonesty insurance policy covering persons employed by the
settlement agent providing a minimum of $100,000 in coverage. When the settlement agent has no
employees except the owners, partners, shareholders or members, the settlement agent may apply to the
appropriate licensing authority for a waiver of this fidelity bond or employee dishonesty requirement;
and

3. 4 surety bond of not less than $100,000.

E. 1. A settlement agent, other than an attorney, shall, at its expense, have an annual audil of its escrow
accounts conducted by an independent certified public accountant on a calendar year basis by not later
than six months afier the close of the previous calendar year. The appropriate licensing authority shall
require the settlement agent (o provide a copy of its audit report to the licensing authority. A settlement
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agent that is a licensed title insurance agent under Title 38.2 shall also provide a copy of the audit
report to each title insurance company which it represents.

2. In lieu of such annual audit, a settlement agent that is licensed as a title insurance agent under Title
38.2 shall allow each title insurance company for which it has an appointment to conduct an annual
audit of its escrow accounts on a calendar year basis by not later than six months after the close of the
previous calendar year. The title insurance company shall submit a copy of its audit report to the
appropriate licensing authority. With the consent of the title insurance agent, a title insurance company
may share the results of its audit with other title insurance companies that will accept the same in lieu of

conducting a separate audit.

3. A title insurance company shall retain a copy of the audit report for each title insurance agent it has
appointed and such reports and other records of the insurance company's activities as a settlement
agent shall be made available 1o the appropriate licensing authority when examinations are conducted
pursuant to provisions in Title 38.2.

$6.1-2.22. Disclosure.

All contracts involving the purchase of real estate containing not more than four residential dwelling
units shall include in bold face, 10 point type the following language.

Choice of Settlement Agent: You have the right to select a settlement agent to handle the closing of this
transaction. The settlement agent's role in closing your transaction involves the coordination of
numerous administrative and clerical functions relating to the collection of documents and the
collection and disbursement of funds required to carry out the terms of the contract between the parties.
If part of the purchase price is financed, your lender will instruct the settlement agent as to the signing
and recording of loan documents and the disbursement of loan proceeds. No settlement agent can
provide legal advice to any party to the transaction except a settlement agent who is engaged in the
private practice of law in Virginia and who has been retained or engaged by a party to the transaction
for the purpose of providing legal services to that party.

Escrow, closing and settlement service guidelines: The Virginia State Bar issues guidelines to help
settlement agents avoid and prevent the unauthorized practice of law in connection with furnishing
escrow, settlement or closing services. As a party to a real estate transaction, you are entitled to receive
a copy of these guidelines from your settlement agent, upon request, in accordance with the provlszons
of the Consumer Real Estate Settlement Protection Act.

$6.1-2.23. Conditions for providing escrow, closing, or settlement services and for maintaining escrow
accounts.

A. All funds deposited with the settlement agent in connection with an escrow, settlement or closing shall
be handled in a fiduciary capacity and submitted for collection to or deposited in a separate fiduciary
trust account or accounts in a financial institution licensed to do business in this Commonwealth no
later than the close of the next business day, in accordance with the following requirements:

1. The funds shall be the property of the person or persons entitled to them under the provisions of the
escrow, settlement, or closing agreement and shall be segregated for each depository by escrow,
settlement, or closing in the records of the settlement agent in a manner that permits the funds to be
identified on an individual basis; and
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2. The funds shall be applied only in accordance with the terms of the individual instructions or
agreements under which the funds were accepted.

B. Funds held in an escrow account shall be disbursed only pursuant to a written instruction or
agreement specifying how and to whom such funds may be disbursed. A settlement statement in the form
prescribed under the federal Real Estate Settlement Procedures Act (12 U.S.C. § 2601 et seq.) which has
been signed by the seller and the purchaser or borrower shall be deemed sufficient to satisfy the
requirement of this subsection.

C. 4 settlement agent may not retain any interest received on funds deposited in connection with any

“escrow, settlement, or closing; provided, however, that an attorney settlement agent shall maintain

escrow accounts in accordance with applicable rules of the Virginia State Bar and the Supreme Court of
Virginia.

D. Nothing in this Act shall be deemed to prohibit the recording of documents prior to the time funds are
available for disbursement with respect to a transaction, provided all parties consent to such
recordation.

E. Nothing in this section is intended to amend, alter or supersede other sections of this Act, or the laws
of this Commonwealth or the United States, regarding the duties and obligations of the settlement agent

' in maintaining escrow accounts.

$6.1-2.24. Record retention requirements.

The settlement agent shall maintain sufficient records of its affairs so that the appropriate licensing
authority may adequately ensure that the settlement agent is in compliance with all provisions of this
Act. The settlement agent shall retain records pertaining to each settlement handled for a minimum of
Jive years after the settlement is completed. The appropriate licensing authority may prescribe the
specific record entries and documents to be kept.

§ 6.1-2.25. Rules and regulations.

Except as provided in §6.1-2.26, the appropriate licensing authority may issue rules, regulations and
orders, including educational requirements, consistent with and necessary to carry out the provisions of
this Act. A title insurance company domiciled in this Commonwealth or acting in the capacity of a
settlement agent pursuant to this Act shall account for funds held and income derived from escrow,
closing or settlement services in accordance with the applicable instructions of, and the accounting
practices and procedures manuals adopted by, the National Association of Insurance Commissioners
when filing the annual statements and reports required under Chapter 13 (§38.2-1300, et seq.) of Title
38.2.

$0.1-2.26. Settlement agent and financial institution compliance with unauthorized practice of law
guidelines.

A. Every settlement agent subject to the provisions of this Act shall be registered as such with the
Virginia State Bar within 90 days of the effective date of this Act. In conjunction therewith, settlement
agents shall furnish (i) their names, business addresses and telephone numbers, (ii) information
pertaining to licenses issued them by any licensing authority, and (iii) such other information as may be
required by the Virginia State Bar. The Virginia State Bar shall accept in satisfaction of the
requirements of this subsection, seitlement agents' licensing forms submitted to any licensing authority,
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as defined in this Act, if such forms contain substantially the same information required hereby. Each
such registration (i) shall be accompanied by a fee not to exceed 3100, and (ii) shall be renewed at least
biennially thereafter.

B. The Virginia State Bar, in consultation with the Virginia State Corporation Commission and the
Virginia Real Estate Board, shall promulgate regulations establishing guidelines for settlement agents
designed to assist them in avoiding and preventing the unauthorized practice of law in conjunction with
providing escrow, closing and settlement services. Such guidelines shall be furnished by the Virginia
State Bar to (i) each settlement agent at the time of registration and any renewal thereof, (ii) state and
Jederal agencies that regulate financial institutions, and (iii) members of the general public upon
request. Such guidelines shall also be furnished by settlement agents to any party to a real estate
transaction in which such agents are providing escrow, closing or settlement services, upon request.

C. The Virginia State Bar shall receive complaints concerning settlement agent or financial institution
noncompliance with the guidelines established pursuant to subsection B and shall (i) investigate the
same to the extent they concern the unauthorized practice of law or any other matter within its
Jurisdiction, and (ii) refer all other matters or allegations to the appropriate licensing authority.

D. The willful failure of any settlement agent or financial institution to comply with the provisions of this

section shall be a violation of this Act, and such agent shall be subject to a penalty of up to 85,000 for
each such failure as the Virginia State Bar may determine.

$6.1-2.27. Penalties and liabilities.

A. If the appropriate licensing authority determines that the settlement agent or any other person has
violated this Act, or any regulation or order promulgated thereunder, after notice and opportunity to be
heard, the appropriate licensing authority may order:

1. 4 penalty not exceeding 85,000 for each violation; and
2. Revocation or suspension of the applicable licenses.

B. Nothing in this section shall affect the right of the appropriate licensing authority to impose any other
penalties provided by law or regulation.

$0.1-2.28. Severability.

If any provision of this Act, or the application of the provision to any person or circumstance, shall be
held invalid, the remainder of the Act, and the application of the provision to persons or circumstances
other than those to which it is invalid, shall not be affected.

$6.1-2.29. Compliance.

A settlement agent operating in this Commonwealth prior to the effective date of this Act shall have
ninety days after the effective date of this Act to comply with requirements of §§6.1-2.21 and 6.1-2.23.

Go to (General Assemblv Home)
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