
REPORT OF THE
ADMINISTRATIVE LAW ADVISORY COMMITTEE ON

THE EX PARTE
COMMUNICATIONS
SUBCOMMITTEE

TO THE GOVERNOR AND
THE GENERAL ASSEMBLY OF VIRGINIA

SENATE DOCUMENT NO. 14

COMMONWEALTH OF VIRGINIA
RICHMOND
1997





REPORT OF THE EX PARTE COMMUNICATIONS SUBCOMMITTEE OF
THE ADMINISTRATIVE LAW ADVISORY COMMITTEE, 1996

Philip F. Abraham, Chairman

Executive Summary

The federal Administrative Procedure Act §551(l4) defines "ex parte
communication" as "an oral or written communication not on the public record with
respect to which reasonable prior notice to all parties is not given." The definition makes
an exception for requests to know the status of a proceeding. In Virginia, an ex parte
communication has been defined as "'one in which an advocate for but one oftwo or more
parties presents his views upon the controversy to the decision maker." 1

The purpose of restrictions on ex parte communications in administrative hearings
and appeals are:
1. preserving the integrity of the process through preventing impropriety (by using
"secret" off-the-record information) or the appearance ofimpropriety in decision making;
and
2. ensuring all parties have a fair opportunity to address the issues and comments made by
their adversaries.

An additional consideration sometimes offered for prohibiting ex parte
communications is that judicial review cannot be properly performed if the decision is
based on "off the record" considerations.

Since 1994, legislation has been introduced in each session ofthe General
Assembly to prohibit or limit ex parte communications. The Administrative Law Advisory
Committee, after studying the issues involved, recommended to the 1996 General
Assembly that independent and executive agencies be required to develop, adopt, and
implement policies regarding ex parte communications made or attempted to be made to
decision makers during administrative hearings and appeals. This approach recognizes the
variety in function and format of agencies' administrative processes by allowing each
agency to tailor its policies to its unique needs. This approach also ensures public
participation in the development of ex parte policies by requiring that the policies be
promulgated as regulations subject to notice and comment.

The subcommittee reviewed Senate Bill 479 in light of issues arising during the
1996 General Assembly Session and held a hearing to receive public comment. After
consideration of the issues and comment, the subcommittee developed draft legislation
which is included as Appendix A of this report.

1995 StUdy

1 Ex Parte Contact Means Presentation of Data-or Arguments on Merits of Ca~e, Op. Atry Gen. 4-5
(1982-83)
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At present, neither statute nor case decision prohibits ex parte communications in
administrative processes conducted under Virginia's Administrative Process Act (§9
6.14:1 et seq.)("VAPA"). During the 1994 and 1995 sessions of the General Assembly,
legislation was introduced which would prohibit ex parte communicatjons during
administrative agency rule-making and adjudicatory proceedings. Neither bill was
approved by the General Assembly.

The Administrative Law Advisory Committee proposed to the Virginia Code
Commission that it be authorized to study the issue and develop a recommendation for the
1996 General Assembly Session. The Code Commission approved the request and a
subcommittee of the Administrative Law Advisory Committee was appointed.

The study subcommittee found that few Virginia agencies had written policies to
govern ex parte communications during agency hearings and appeals. The federal
Administrative Procedure Act, §554(c), the 1981 Model State Administrative Procedure
Act, §4-213, and three of the five Fourth Circuit states' Administrative Procedure Acts all
prohibit ex parte communications in agency adjudicatory settings. The study
subcommittee concluded that agencies may not have given enough thought to the issue
and may be vulnerable to the appearance ofbias in their adjudicatory proceedings as a
result. However, the study subcommittee also found that Virginia agencies vary greatly in
the function and format oftheir administrative proceedings, and that a "one-size-fits-all"
approach to ex parte communications may be unnecessarily prescriptive, may hamper
informal efforts at conflict resolution and may disrupt the beneficial flow of information
during the early administrative process of developing and issuing case decisions.
Accordingly, the study subcommittee issued the following recommendations in 1995:

1. Legislation should be adopted that requires all state executive and independent
agencies that conduct case decisions as defined by the VAPA to adopt a policy regarding
ex parte communications in case decisions. This statute should not be adopted as part of
the VAPA and, except as provided below, should apply to all such agencies, whether or
not exempted from the VAPA. The Offices of the Governor, the Lieutenant Governor,
the Attorney General, the General Assembly, and the Courts ofthe Commonwealth should
be exempt from this statute.

2. Such legislation should require policies to be adopted as regulations developed in
compliance with the VAPA. Agencies not subject to the rule making provisions of the
VAPA should follow any applicable provisions for adopting regulations, including, but not
limited to the Virginia Register Act.

3. If such legislation is enacted, the Administrative Law Advisory Committee should
monitor and evaluate these policies during their development. If after considering these
new policies, the Committee determined further legislative action is required, it should
make recommendations regarding the adoption of specific statutory requirements
prohibiting ex parte communications during trial-like formal adjudicatory proceedings.
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Senate Bill 479

The Administrative Law Advisory Committee also proposed draft legislation which
was introduced during the 1996 Session of the General Assembly as Senate Bill 479. This
bill was carried over in the Senate Committee on General Laws until the 1997 session.
The Administrative Law Advisory Committee, upon the request of the chairman ofthe
Senate Committee on General Laws and with the approval of the Code Commission,
continued its study of ex parte communications to consider concerns arising during the
1996 session of the General Assembly. A copy of Senate Bill 479 in included as Appendix
B.

1996 Subcommittee Deliberations

Members ofthe subcommittee met five times during 1996 to review Senate Bill
479, discuss concerns raised during its consideration by the General Assembly, reconsider
whether any such legislation was necessary and, if so, to recommend necessary changes in
SB 479 for consideration by the 1997 General Assembly. The subcommittee scheduled a
public hearing and issued a call for public comment in the Virginia Register ofRegulations
and in a direct mailing to approximately 1,000 individuals included in the Administrative
Law Advisory Committee's mailing list. The mailing list contains representatives of state
agencies, professional and trade associations, hearing officers, public interest associations,
attorneys and others interested in administrative law. The notice requested that
individuals comment on a list of the most salient topics related to the bill. A copy of the
Notice ofPublic Hearing is included as Appendix C.

Public Comment

More than 30 people, the majority being state agency employees, attended a public
hearing held July 30, 1996. However, only three of those in attendance addressed the
subcommittee. The subcommittee also received written comments from nine individuals.
A summary of the public hearing and copies of the written comments received are
included as Appendix D. The public comment can be categorized in several broad topics
as follow:

Ex Parte Communications Should be Prohibited to Ensure the Integrity of the Decision
Making Process: Four commenters stated that a limitation on ex parte communications
should be implemented to ensure openness in government and to prevent the appearance
of impropriety. Of these, three cited their experiences in which perceived ex parte
communications influenced agency administrative proceedings. One commenter noted
that ex parte communications are, by definition, off the record and thus are difficult to
document.

Ex Parte Communications Have Not Been Shown to Be a Problem, Therefore Legislation
is Unnecessary: Four commenters indicated that no conclusive evidence has shown that
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ex parte communications are a problem in administrative hearings and appeals; therefore
the legislation is unnecessary.

Potential for Increasing the Formality ofAgency Decision-Making: Two commenters
expressed concern that prohibiting ex parte communications in informal settings may have
a chilling effect on communications and discourage informal settlement.

The Definition of"Case Decision" Includes Matters that Should Not be Subject to a
Prohibition on Ex Parte Contacts: Some commenters felt that the use ofthe term "case
decision" and its definition in the proposed legislation was overly broad and may
unnecessarily apply ex parte communications prohibitions to certain agency functions. For
example, informal communications may facilitate dispute resolution in actions where the
only parties are a pennit or license applicant and the agency.

Ex Parte Policies Should Not Put the Public at a Disadvantage in Obtaining Information:
One commentator felt that the definition of"ex parte communication" would restrict the
ability of interested individuals who are not direct parties to obtain information about
contemplated agency action. Because the definition requires only notice to "parties", the
commenter felt that the agency and the applicant would be free to engage in off the record
communications to the detriment of the overall public interest.

Prohibitions on Ex Parte Communications Should Apply Only to Adversarial Hearings:
Five commenters indicated that a prohibition on ex parte communications should apply
only when the agency is acting in a judicial capacity in an adversarial situation.

Prohibitions on Ex Parte Communications Should Apply Only to Formal Hearings: Three
commenters stated that prohibitions on ex parte communications should apply only for
formal hearings conducted under §9-6.14:12 of the Administrative Process Act. These
commenters noted that these formal hearings most closely resemble court proceedings to
which ex parte prohibitions have traditionally applied. However, some subcommittee
members expressed concern that several agencies, including the Department of
Environmental Quality and the Department ofProfessional and Occupational Regulation,
offer only infonnal hearings pursuant to §9-6.14: 11 of the VAPA and thus the agencies'
records should reflect any communications related to any proceedings.

Communications with an Agency Decision Maker Should be Included in the Agency's
Record: Three commenters stated that if ex parte communications are made to the
decision-maker, then the substance of the communication should be documented in the
agency's record and made public in a timely manner. To mitigate the effects of ex parte
communications, one of these commenters suggested that written communications and
summaries of oral communications should be placed in the agency record along with
~opies ofwritten responses and summaries of oral responses from the agency.

Another cornmenter suggested that agency staff place a memo in the agency's
record any time agency staff discuss the merits of a case, even when the applicant and the
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agency are the only parties. In such cases, he said, the communications would not be
considered ex parte because there are no other parties involved. He added that interested
persons should also be able to contact the agency to discuss the case and that the
substance oftheir comments should be noted in the case record. The recordation of these
comments was suggested to help the agency in documenting its reasons for the final
decision and to assist the court in the event ofjudicial review.

The Definition of"Ex-Parte Communication" Should be Amended: One commenter
stated that the phrase "which could be reasonably expected to influence the outcome of
the case" is vague and could require a reviewing court to examine the mental processes of
the decision-maker--a process that is usually prohibited in administrative law. 2 Instead,
the commenter suggested that the phrase be amended to "matters that concern the merits
of the case..." The commenter also suggested that the definition exclude requests for
status reports on a pending matter.

Ex Parte Communication Policies Should Not be Promulgated as Regulations: All five
state agencies submitting comments suggested that agencies be permitted to adopt policies
regarding ex parte communications without following the process required by Article 2 of
the VAPA. The agencies cited the amount of time and staff resources required to
promulgate regulations pursuant to the Administrative Process Act and suggested that the
policies either be exempt from the Act or that agencies be permitted to adopt them as
guidelines rather than regulations. During subsequent deliberations, the subcommittee
rejected these suggestions. Although the subcommittee recognized that the regulatory
process required by the VAPA and Executive Order Thirteen (94) may be cumbersome
and time consuming, the subcommittee strongly feels that the development ofex parte
policies should be subject to notice and comment.

Legislation Should Preserve Agency Flexibility: Five commenters supported the approach
proposed by Senate Bill 479 of allowing agencies to develop policies based upon their
own needs and administrative procedures. One commenter stated that a prohibition
against ex parte communications in adversarial adjudication should be adopted as
legislation applicable to all agencies.

Ban on Ex Parte Communications Should Apply to the Decision-Maker: Four
commenters suggested that any legislation to require policies regarding ex parte
communications should place the burden of avoiding such communications on the
decision-makers because: 1)the decision maker is most likely to be aware that such
communications are improper and 2) the decision-maker is the appropriate person to place
any such communications on the record.

Application ofEx Parte Policies to Agency Staff and to Interested Parties: One
commenter noted that "the history of administrative law is replete with examples of
elected officials and other interested parties trying (and sometimes succeeding) to

2 See Citizens to Preserve Overton Park v. Volpe. 401 U.S. 416, 420 (1971) ~nd United States v. Morgan,
313 U.S. 409,422 (1939).
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influence administrative decisions off the record. The rules should apply to them to the
same extent as anyone else."

Comments were mixed on the issue of party communications with staff and staff
communications with the decision-maker. Several commenters suggested parties to a case
decision should be able to communicate with staff and to curtail these types of
communications may hamper infonnal negotiations. Another commenter suggested that
staff who are involved in the decision-making process should be identified by the
applicable agency and included in the prohibition against receiving communications from
the parties involved.

Subcommittee Conclusions

By a vote of7-2-1, the members of the subcommittee concluded that, based on the
testimony and comments received, legislation regarding ex parte communications in
Virginia's administrative proceedings should be adopted. The subcommittee unanimously
supported the approach proposed in Senate Bill 479 of allowing agencies flexibility in
developing ex parte policies. The subcommittee was evenly split, by a vote of4-4-2, on a
motion that the legislation should be amended to limit the policies to "adversarial
proceedings", i.e. cases where there are two or more parties as defined under the APA or
the agency's basic law. The subcommittee's recommendations which follow have been
included in draft legislation which is included as Appendix A to this report.

Recommendations

1. Legislation should be adopted to address ex parte communications in
administrative hearings and appeals.

2. The legislation should allow agencies flexibility in developing regulations to
address ex parte communications.

3. The legislation should continue to apply to agency permitting processes.

4. The legislation should continue to apply to all agency informal fact-finding
proceedings described in §9-6.14: 11 of the VAPA and to formal litigated issues as
described in §9-6.14:12 of the VAPA.

5. The policies should only apply to ex parte communications with the agency's
decision-makers--the agency's director, governing board, and hearing officers, and any
other person within the agency who has been designated to make case decisions, and the
policies should include a method for identifying the decision-makers and parties involved
with the case decision.

6. The legislation should continue to require that policies be adopted pursuant to
Article 2 of the VAPA for those agencies subject to the Act. Agencies not subject to the
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VAPA should develop ex parte communications policies through that agency's process for
adopting regulations.

7. The legislation should include recommended components for agencies to consider
in developing ex parte communications regulations.

8. The legislation should state that the policies may include requirements for
including in the agency's record for a case decision any communications with the agency's
decision-maker related to the merits of the case.

Recommendations to Agencies In the Adoption of Policies on Ex Parte
Communications

In studying the issues involved, several members expressed concern that if
legislation is adopted, agencies may perceive that the easiest course is simply to prohibit
all ex parte communications. This is not the Administrative Law Advisory Committee's
intent in recommending that ex parte communications policies be adopted.

The definition of case decision contained in the APA does not differentiate
between the process ofmaking a decision with respect to the grant or denial ofa license,
permit or benefit, and hearings and appeals ofthat initial decision. In some situations, ex
parte communications are not likely to pose a great problem because only the applicant
and the agency are likely to have an interest in the case.

In other cases, where two or more persons have opposing positions in a case
pending before an agency, the issues involved are much more complex. In these more
controversial situations, case decisions are more likely to be subject to public scrutiny and
judicial review. In these cases, clearly communicating agency policies regarding ex parte
communications is important both as a matter offairness to those impacted by and
interested in the outcome of the case as well as to preserving public confidence in the
integrity of the decision-making process.

Toward this end, the subcommittee recommends that agency policies on ex parte
communications be adopted to achieve the following purposes:

1. To give all parties, interested persons and members of the public a clear
understanding ofwhat type ofoff-the-record communications are permitted by the
agency when it decides cases, grants licenses or issues permits.

2. To establish at what point in the case decision process such communications will
be restricted or prohibited.

3. To clearly establish whether restrictions on ex parte communications apply to
agency staff, and if so, which agency staff

7



4. To ensure that the record ofthe agency proceeding accurately reflects the factors
upon which the decision is based.
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Appendix A

97 - 2804826 11108/96 11 :15 AM Lyn Hammond

1 SENATE BILL NO. 479

2 AMENDMENT IN THE NATURE OF A SUBSTITUTE

3 (Proposed by the Senate Committee on/for General Laws

4 on _______-J

5 (Patron Prior to Substitute-Senator Gartlan)

6 A BILL to amend the Code of Virginia by adding a section numbered 2.1-7.3, relating to the

7 administration of state government; poHcies or rules of practice regarding ex parte

8 communications.

9 Be it enacted by the General Assembly of Virginia:

o 1. That the Code of Virginia is amended by adding a section numbered 2.1·7.3 as

1 follows:

2 § 2.1-7.3. Policies or rules of practice regarding ex Darts communications.

3· A. For purposes of this section:

4 "Agencyn means any administrative or indeoendent unit of state government. including

5 a department. institution. commission,· board, council, authority. or other such body! however

5 . designated.

7

3

3

)

"Case" or lIcase decision" means any aaency oroceedina or determination that. under

laws or reaulations at the time. a named party as a matter cf oast or oresent fact. or of

threatened or contemolated private action! either is or is not. or mayor may not be, (i) in

violation of such raw or regulation or (ii) in comoliance with anv existina reauirement for

obtaining or retaining a license or other riaht or benefit.

"Decision make~ means the agency head. a member of the agencv1s board. a hearing

officer. or any other person who is authorized by law and designated by the aaencv to issue

the case decision.
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IlEx parte communication" means an oral or written communication with a decision

maker not in the agency's record regarding any matters which could reasonably be expected

to influence the outcome of the case or case decision pending before the agency and for

which reasonable notice to all parties is not given at the time of the communication.

B. Any agency that (j) is subject to the Virginia Administrative Process Act (§ 9-6.14: 1

et seq.) or the Virginia Register Act (§ 9-6.15 et seq.) and (in hears cases or issues case

decisions. shall develop, adopt. and implement policies or rules of practice regarding ex parte

communications made or attempted to be made in the course of hearing such cases or issuing

such case decisions.

C. Such policies or rules of practice for ex parte communications (j) shall apply only to

communications with the agency's decision makers regarding the case they will decide: (ii)

shall encourage negotiation and the free flow of information during informal proceedings: (iii)

shall include a method of identifying the decision makers and the parties to the case or case

decision and making that information available to the public; and (iv) except to the extent

otherwise required by law, may include requirements for recording in the agency's case record

any oral or written communications with the decision maker.

D. By the date set forth in their final policies or rules of practice or by January 1. 1999,

whichever occurs first. agencies· shall develop. adopt. and implement the policies or rules of

practice described in ·subsection B as follows: (i) pursuant to Article 2 (§ 9-6.14:7.1 at seq.) of

the Administrative Process Act if the agency is subject to the Act or (ii) pursuant to the

procedures by which the agency adopts rules and regulations if the agency is not subject to

the Act.

E. Notwithstanding the provisions of subsection O. agencies that have written policies

or rules of practice regarding ex parte communications in effect on or before January 1. 1996.

regardless of the procedure by which such policies or rules of practice were developed.

adopted. and implemented, may continue to use such policies or rules of practice.

#
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964310826
SENATE BILL NO. 479
.Offered January 22. 1996

A BILL to amend the Coiie of Virginia b)' adding in a section numbered 2.1-7.3, relating to the
administration of state government; policies or rules of practice regarding ex parte
communications.

Patron-Gartlan

Referred to the Committee on General Laws

Be it enacted by the General Assembly of Virginia:
1. That the Code of Virginia is amended by adding a section numbered 2.1-7.3 as follows:

§ 2.1-7.3. Policies or rules of practice regarding ex pane communications.
A. For purposes of this section:
"Agency" means any administrative or independent unit of state government, including a

department, institution, commission, board, council, authority, or other such body, however
designared.

"Board" means any collegial body in the execUlive branch created by the General Assembly.
"Case" or "case decision" means any agency or board proceeding or detenninarion that. under

laws or regulations at the time, a named parry as a maner of past or present fact, or of threatened or
contemplated private action, either is or is not, or may or may not be, (i) in violation of such law or
regulation or (Ii) in compliance with any existing requirement for obtaining or retaining a license or
other right or benefit.

"Ex pane communication PO means an oral or written communication not in the agency's or
board's record regarding substantive. procedural, or other matters which could be reasoncbly
expected to influence the outcome of, the case or the case decision pending before the agency or
board and for which reasonable notice to all parties is not given at the time of the communication.

B. Any agency or board which (i) is subject to the Virginia Administrative Process Act (§ 9-6.14:1
et seq.) or the Virginia Register Act (§ 9-6.15 et seq.) and (ii) conducts cases or issues case
decisions, shall develop, adopt. and implement policies or rules of practice regarding ex pane
communicarions made or attempted to be nw.de to the agency or board in the course oj conducting
such cases or Lssuing such case decisions. Such policies or rules of practice shall encourage
negotiations and the free flow of injoT7TUJtion during infonnal proceedings.

C. On the· earlier of the date set forth in their final policies or rules of practice or January 1.
1998, the policies or rules of practice described in subsection B shall be developed, adopted, and
implemented by agencies and boards (i) as regulations pursuant to Anicie 2 of the Administrative
Process Act (§9-6.14:7.1 et se;q.) if the agency or board is subject to Anicle 2 of the the Virginia
Administrative Process Act (§ 9-6:14:+7.1 et seq.) or (ii) if the agency or board is not subject to
Anicle 2 of the Virginia Administrative Process Act, pursuant to the procedure by which they
otherwise adopt rules and regulations.
2. That this act shaJl not apply to agencies or boards which have written policies or rules of
practice regarding ex parte communications in effect on or before January 1, 1996, regardless
of the procedure by which such policies or· roles of practice were deveJoped, adopted, and
implemented.
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PUBLIC HEARING

E"{ Parte Communications During Agency Proceedings
July 31, 1996

House Room Four of the Capitol
Richmond, Virginia

The Virginia Administrative Law Advisory Committee (the ··Commirtee'"). which advises the Virginia Code
Commission on administrative law issues. studi~d the issue of ex parte communic:nions during the 1995
96 interim and recommended that the enclosed legislation (Senate Bill 479) be approved by the Genenl

Assembly during irs 1996 Session. The bill was c:J.rried over in the Senate Committee on General Laws until the
)997 Session to allow time for additional consideration of the issues involved.. The deadline for committee action.
if any, on carried over bills is December ::0. 1996. The Committee is conducting 3. further review ofSenate Bill
~79 priorto that deadline.

Senate Bill ~79 detines ex pane communic3tion as "3.I1 orai or written communic3.tion not in the agency's or
board's record regarding substantive. procedural. or other matters which could be re3Sonably expected to
intluence the outcome of the cJSe or C3Se decision pending before the agency or board and for which re~onable

nOlice to all parties is not given at the time of the communication."

To assist in irs review ofS~=1ate BiB ':'79, Lhe Ex Pane Subcommittee of the Committee (the "Subcommittee")
is holding a public he3.ring to solicit pubiic comme~rs on the bill and the issues surrounding such legislation. The
Subcomminee is inrerested in receiving comments on whether ex parte communications should be limited or
prohibited during the agency cJSe decision process. regardless of whether the process is covered under the
Administrative Process Act (§9-6.14:1 et seq.) of the Code ofVirginia~ The Subcommittee is particularly
interested in your views on the following topics:

I. The definition of c:lSe decision applies [0 many agency functions. including initial de~enninations of eligibility
for licenses, bene firs and pennies as well JS hearings and appeals of such derenninations. Should ex parte
communications be prohibited or limited during agency processes tor:
• issuing permirs. licenses and determinations ·of eligibility?
• hearings and appeals?

.., If you favor a limit on or prohibition of ex pane communications. should such a limitation or prohibition be:
.• promulgated JS agency regulations by each agency (as comemplaced by S8 ~79); or

• a single stature in the Code of Virginia which would apply to all agencies?

3. Should an ex pane policy apply to:
staff communications with the agency decision-maker? If so, should the policy apply to all starT or just
certain staff?
individuals who are nor a formal party to the case decision but who are interested in its outcome?

~. If you ravor:1 limitation or prohibition on ex parte communic:J.tions during the hearings and appeals process.
should the limitation or prohibition be applied during:
• formal (: 12) he:u-ings?
• informal (: II) he:J.ri-ngs?
• both formal and info~al hearimzs?
• any he:J.ring where t\vo or more ;dversarial parties are seeking an agency d~termina[ion?

5. If a limitation or prohibition against ex parte communic:uions is to be promulgated by individual agencies. are
there minimum standards which you feel should be addressed by these regulations? [f so. what minimum
standards do you favor?



AppendixD

Comments Offered at Public Hearing

The Ex Parte Communications Subcommittee met for a public hearing on
Wednesday, July 31, 1996 in House Room 4 ofthe Capitol. Although the meeting was
well attended, with an audience of25 to 30, only three of those in attendance offered
comments. Members ofthe Subcommittee present were: Phil Abraham, Brian Buniva,
Suzette Denslow, Jean Ann Fox, Roy Hoagland, Mark Christie, Jon Woltman, Kevin
Finto, and Flip Hicks.

Phil Abraham started the meeting with a description of the subcommittee's work
during the past two years and of the issues involved. The following speakers then offered
comments:

Carl Schrnidt~ Department ofMedical Assistance Services -- Mr. Schmidt stated that
although the ex parte policies described by Senate Bill 479 are not unreasonable, they are
unnecessary as they would apply to his agency in the case of informal and formal hearings
for provider appeals. He stated that the Hearing Officers who hear provider appeals are
located in a separate division of the agency from that which issues original determinations.
In some cases, he added, the hearing officer may lack information and consult with staff:
and the ability to consult with stafftypically benefits providers in appeals.

If the provider disagrees with the determination resulting from the informal (: 11 )
hearing, he can request a formal hearing at which a Hearing Officer from the Supreme
Court list will preside. Communications with the Supreme Court Hearing Officer are
always through counsel and the Hearing Officers are cognizant of the need to avoid ex
parte communications. He added that although the decision in a :12 formal hearing is
recommended to the agency director, with the director making the final determination,
DMAS staff does not contact the director to discuss the case.

Mr. Schmidt added that if the Subcommittee recommends legislation to limit ex
parte communications, that such legislation should amend the Administrative Process Act
instead of amending Title 2.1 of the Code of Virginia. Otherwise, the ex parte policies
would apply to Medicaid eligibility determinations that are governed by specific federal
requirements. In response to questions from Mr. Hicks about whether requiring agencies
to state their policies would be burdensome, Mr. Schmidt responded that the requirement,
as proposed by Senate Bill 479, would not be burdensome. However, the agency is
concerned that the policies may increase the formality of initial provider appeals.

Conway Moy --Mr. Moy spoke as a concerned citizen about the need for open
government. He asked whether it is true that ex parte communications are currently not
prohibited, and stated that they should be. Mr. Moy said that when an individual in a
position to influence a case decision receives an ex parte communication, the
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communication should be documented and made public in a timely manner. Such
openness promotes the public interest and is necessary to prevent the public from
perceiving that government is operated through the "back door."

Mr. Hicks asked Mr. Moy if he would be satisfied if ex parte comments were
included in the agencies file and made available to the public and the press. Mr. Moy
responded that such actions would be satisfactory if they were taken in a timely manner so
that other interested parties had the opportunity to respond.

Marilyn 1. Eichelberger -- Ms. Eichelberger, a supervisor in King George County, stated
that ex parte communications in the case decision process should be deterred in the
interests ofgood government. She described difficulties she had encountered in receiving
copies of landfill permits under consideration for her County, even though the County was
named on the permit. Ms. Eichelberger stated that a reasonable person would expect
openness in government and that information provided to an agency would be available to
the public. She also asked whether the issue ofex parte communications under
consideration by the Administrative Law Advisory Committee included the issue of who
has standing to sue. Mr. Abraham responded that the issue of standing to sue was not a
focus of the study. Mr. Buniva stated that Ms. Eichelberger's experience with the landfill
permitting process would fall into the purview of the committee's study to the extent that
she felt that others may have had greater access to the decision-maker.

Mr. Christie asked whether informal off-the-record negotiations would be allowed
. between the County Government and an individual requesting a building permit, or should
others be notified of the negotiation. Ms. Eichelberger responded that a heated issue had
arisen about how much the County Administrator should tell the board if he is approached
to influence the county's decision making process, but that as a supervisor, she had not
been involved in the building permit process. Mr. Hicks indicated that such boards were
more likely to become involved in zoning decisions, but that it would be uncommon for
board to be involved in the building permit process. Mr. Hicks asked whether, if an
individual spoke to a county planner to receive information about the types of proffers the
county had accepted for similar projects, this type of communication should be allowed or
curtailed. Ms. Eichelberger stated that the infonnation should be a part of the public
record. Mr. Hoagland asked ifMs. Eichelberger believed that a record should be kept of
all discussions; she responded "yes". She similarly affinned her agreement with the
concept that a permit applicant and a public citizen should have equal access to
information and decision makers.

Conclusion: After the public testimony, Mr. Hicks asked those present whether they
support or oppose the concept of agencies being required to spell out their policies
regarding ex parte communications. A representative of the Virginia Department of
Transportation indicated that although the requirement to state a policy would not be
burdensome, requiring all agencies to go through the regulatory process could be
expensive and time-consuming.
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Mr, Abraham concluded the hearing by requesting those present to submit any
written comments by August 9) 1996 and reminded those present that the Senate
Committee on General Laws was scheduled to consider carry-over bills, including Senate
Bil1479, on December 19, 1996.
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George Allen
Governor

COMMONWEALTH of VIRGINIA
DEPARTMENT OF

HOUSING AND COMMUNITY DEVELOPMENT

August 7, 1996

Robert T. Skunda
Secretary of

Commerce and Trade

Warren C. Smith
Director

Mr. Philip Abraham
Administrative Law Advisory Committee
c/o Ms. Lynn Hammond
Division ofLegislative Services
910 Capitol Street
Richmond, Virginia 23219

Dear Mr. Abraham:

I am writing in response to the Advisory Committee's recent request for information that might
assist it in its review of SB 479. This, or any other bill establishing ground rules for ex parte
communications in connection with agency proceedings, would directly affect two boards
associated with the Department ofHollsing and Community Development. These include the
State Building Code Technical Review Board, which hears and decides appeals from decisions
arising from the application ofbuilding regulations, and the Manufactured Housing Board, which
issues licenses to dealers and renders case decisions.

Although DHCD has not adopted formal rules or regulations governing ex parte communications
in connection with the activities of these two entities, the Department is sensitive to the necessity
for assuring due process and fairness in their operations. To date, the Department's informal
rules, the provisions of the Administrative Process Act, and the Supreme Court's rules binding
hearing officers have proved adequate to the task. No incidents have come to our attention to
suggest the undue or unfair impact of ex parte communications upon decisions by either body.

However, if legislation is advanced for the purpose of assuring that all state agencies recognize
and respond to ex parte communications issues, it should take care not to stifle the flow of
essential information. In addition, the actions that decision-making bodies take vary greatly from
agency to agency. For these reasons, I recommend that any legislation obligating agencies and
their decision-making bodies to adopt rules governing ex parte communications provide sufficient
latitude for agencies to define which procedures and parties are subject to the rules. This would
be preferable to attempting to establish a broad general rule in a statute that must then also
include a list of exceptions--as is the case, for example, of the Administrative Process Act.

EOUAL HOUSING
OPPORTUNITY

501 North Second Street, The Jackson Center, Richmond, VA 23219-1321 • (804) 371-7000 • FAX (804) 371-7090 • TTP (804) 371-7089
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It may also be important for agencies adopting rules on ex parte communications to be able to do
so without having to follow the full procedural requirements of the Administrative Process Act.
Even under favorable circumstances, the adoption of agency regulations may require a year or
more. Such a delay would appear unwarranted in the case of a rule that is intended to assure
efficiency, fairness, and openness in government. Agencies could still be required to provide for
public participation in developing these rules, but without being subject to the full rigors of the
APA.

Like the members of the Advisory Committee, DHCD and other state agencies recognize the
importance of rendering decisions through processes that offer not only the form but also the
substance of fairness. Agencies need to be able to do this in a way that allows them to tailor an ex
parte communications rule to fit their unique circumstances rather than require them to alter those
unique characteristics to fit the rule.

I am confident that the Advisory Committee will be able to make recommendations to the General
Assembly that assure the continuation of agency adjudicatory procedures that are fair, effective,
and efficient.

Warren C. Smith,
Director
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PUBLIC HEARING

Ex Parte Communications During Agency Proceedings
July 31, 1996

House Room Four of the Capitol
Richmond, Virginia

The Virginia Administrative Law Advisory Committee (the "Committee"), which advises the Virginia Code
Commission on administrative law issues, studied the issue of ex parte communications during the 1995
96 interim and recommended that the enclosed legislation (Senate Bill 479) be approved by the General

Assembly during its 1996 Session. The bill was carried over in the Senate Committee on General Laws until the
1997 Session to allow time for additional consideration of the issues involved. The deadline for committee action,
if any, on carried over bills is December 20, 1996. The Committee is conducting a further review of Senate Bill
479 prior to that deadline.

Senate Bili 479 defines ex parte communication as "an oral or written communication not in the agency's or
board's record regarding substantive, procedural, or other matters which could be reasonably expected to
influence the outcome of the case or case decision pending before the agency or board and for which reasonable
notice to all parties is not given at the time of the communication."

To assist in its review of Senate Bill 479, the Ex Parte Subcommittee of the Committee (the '"Subcommittee")
is holding a public hearing to solicit public comments on the bill and the issues surrounding such legislation. The
Subcommittee is interested in receiving comments on whether ex parte communications should be limited or
prohibited during the agency case decision process, regardless of whether the process is covered under the
Administrative Process Act (§9-6.14: 1 et seq.) of the Code of Virginia. The Subcommittee is particularly
interested in your views on the following topics:

1. The definition of case decision applies to many agency functions, including initial determinations of eligibility
for licenses, benefits and pennits as well as hearings and appeals of such detenninations. Should ex parte
communications be prohibited or limited during agency processes for:

issuing permi ses and determinations of eligibility?
hearil}gs__and. a..QQ~al:?_?..

3-:..3bo1l1d an ex a olic a I' to:
'-- staff communications with the a ency decision-maker? If so, should the policy apply t~t..i!}rjust

certain staff? - . ..- ----

• individuals who are not a formal party to the case decision but who are interested in its outcome?

4. If you favor a limitation or prohibition on ex parte communications during the hearings and appeals process,
should the limitation or prohibition be applied during:
• formal (: 12) hearings?
• infonnal (: 11) hearings?
• both fonnal.andjnf-GfInal-·h~alH''',,",il''I"f'g''''s:9?-----·-------------

( iii' any ht:.aring where two or more ;dv_ersarial arties are seekin

5. If a limitation or prohibition against ex parte communications is to be promulgated by individual agencies, are
there minimum standards which you feel should be addressed by these regulations? If so, what minimum

standards do you favor? <fmpha~on. ~nifo~rnJ..~
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Lyn Hammond, Program Coordinator
Administrative Law Advisory Committee
General Assembly Building
910 Capitol Street
Richmond, Virginia 23219

RE: Ex Parte Communication Comments

Dear Ms. Hammond:
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804 / 643-6697

On behalf of the Virginia Coal Association (VCA), I am providing the Virginia
Administrative Law Advisory Committee and the Ex Parte Subcommittee with the VCA I S

comments on the "issue" of ex parte communications during agency proceedings.

Before addressing the topics of interest to the Subcommittee which were listed on the
announcement for the July 31, 1996 public hearing, the VCA believes that it is imperative that
a more fundamental topic be addressed and analyzed by the Committee:

Have there actually been problems in Virginia which are associated with
ex parte communications made during agency proceedings?

For the past three regular sessions of the Virginia General Assembly, legislation
dealing with ex parte communications has been introduced. Despite repeated requests by
opponents of these bills. proponents have never provided any concrete examples of problems
caused by ex parte communications during any agency proceeding in Virginia. In fact, the
VCA is unaware of any example of inappropriate actions or improper decisions caused by such
communications. Unless actual examples of problems caused by ex parte communications in
Virginia exist, there is no issue involving ex parte communications that needs to be addressed.

If, on the other hand, the Committee is aware of actual examples in Virginia where ex
parte communications have resulted in inappropriate actions or improper decisions, the VeA
believes that it would be appropriate to place limits on such communications during the APA 1 S

formal hearing process (as discussed in Va. Code §9-6: 14: 12). The VCA views formal
hearings as quasi-judicial and more akin to litigation, where there are already specific
prohibitions on ex parte communications. Such communications could be prohibited after a
request is made for a formal hearing without most of the negative ilnpacts which would be



associated with such a prohibition in informal hearings (Va. Code §9-6.14: 11). Under no
circumstances should ex parte communications be prohibited or limited during informal
hearings -- in fact, such communications should be encouraged, as they many times can lead to
a much quicker and less costly (to all parties concerned) resolution of problems. Likewise, ex
parte communications should be encouraged in the permit application and renewal process, as
well as in the regulatory development process. Agency staff, whether they be permit writers
or policy specialists drafting regulations, need to be free and unencumbered by communication
requirements to do the best job they can. Any limitation or prohibition on communications
with such individuals will only slow down the process, increase costs for applicants and the
State (taxpayers), and result in lesser quality work. Furthermore, such prohibitions can only
be based on the assumption that agency personnel may not act in the best interests of the State.
Simply put, at some point we have to trust these individuals to do the job they were hired to
do.

The VeA believes that, absent concrete examples of serious problems caused by ex
parte communications duri~g agency proceedings, current agency policies and practices
regarding ex parte communications are satisfactory. Ex parte communications occur at all
levels of government and provide an efficient and necessary means of resolving problems and
transmitting information. Only in limited circumstances, such as when a party requests a
formal hearing under the APA, should any consideration be given to limiting such forms of
communication.

The VeA appreciates this opportunity to offer these comments.

Sincerely,

,)tL'Y!Jh(
i

I /

~

John T. Heard

JTH/bgm



VDOT'S COMMENTS ON SB 479 CONCERNING
THE ADMINISTRATION OF STATE GOVERNMENT

AND EX PARTE COMMUNICATIONS

Background

If passed, Senate Bill 479 would require State agencies or collegial boards subject to the
Administrative Process Act (APA) (§ 9-6.14:1 et seq.) or the Virginia Register Act (VRA) (§ 9
6.15 et seq.) which conduct cases or issue case decisions to promulgate policies or procedures
concerning ex parte communications in such activities as regulations subject to Article 2 of the
APA. "Ex parte communicationsn are oral or written communications which are not part of the
public record, but could be reasonably expected to influence the outcome of the case or case
decision; furthermore, all parties do not receive reasonable notice of communications of this
type at the time they are made.

The bill was carried over by the 1996 General Assembly. VDOT took no position on the
bill when introduced previously, but listed its impacts from financial and administrative
standpoints. Essentially, the bill would impose additional administrative costs to implement.
The Virginia Administrative Law Advisory Committee convened a public hearing on July 31,
1996, to gauge public sentiment on the bill prior to making a report to the General Assembly.
The following paragraphs represent VDOT's comments on the bill and the issues involved.

VDOT's Regulatory Activities

The Management Services Division (MSD), the liaison division responsible for APA
coordination, was informally advised by the Office of the Attorney General that VDOT is not
generally involved in issuing case decisions as defined by the APA. Most of VDOT' s work
involves activities either wholly or partially exempt from the Administrative Process Act. These
exemptions include: agency actions concerning money or damage claims against the
Commonwealth or its agencies; orders setting rates or prices; regulations establishing agency
organization; internal practices or procedures; the award or denial or contracts (including
decisions involving compliance); the location, design, specifications, or construction of public
buildings or other facilities; grants of State or federal funds or property; and traffic signs,
markers, or control devices.

Among actions subject to the APA, VDOT's regulatory activity is largely restricted to
controlling activities occurring on State-owned right of way. The agency has a reasonable
obligation to regulate such activities to ensure public safety, guarantee convenient, accessible
transportation, and protect the financial investment in the infrastructure. The most common
method of regulation is through permit, such as a hauling permit or land use permit. Existing
regulations concerning these activities provide a means whereby denials may be appealed, either



to the Commonwealth Transportation Commissioner or his designee. VDOT works closely with
contractors, utilities, and other permit applicants to ensure that the process is well understood and
possible conflicts are minimized. It is not clear whether the types of appeals provided for by
regulations of this type actually are considered "cases or case decisions," but they appear to
satisfy the broad definition used by the Committee.

The only APA regulation not directly involved with VDOT's engineering activities that
could involve case decisions is the regulation concerning the Setoff Debt Collection Act. The
regulation addresses the procedures to be followed when a citizen appeals a decision to withhold
refunds due to VDOT's intention to seek the refund owed the citizen against a debt to the
Commonwealth. That regulation addresses conduct and representation at the hearing, but does
not mention ex parte communications.

VDOT's Response to the Administrative Law Committee's Questions

1) The definition ofcase decision applies to many agency functions, including initial
determinations ofeligibility for licenses, benefits, andpermits, as well as hearings and
appeals ofsuch determinations. Should ex parte communications be prohibited or
limited during agency processes for:
• issuing permits, licenses, and determinations ofeligibility?
• hearings and appeals?

VDOT does not favor prohibition or limitation of ex parte communications for any
agency processes.

2) Ifyou favor a limit on or prohibition ofex parte communications, should such a
limitation or prohibition be:
• promulgated as agency regulations by each agency (as contemplated by SB 479),'

or'
• a single statute in the Code ofVirginia which would apply to all agencies?

VDOT does not favor prohibition or limitation of ex parte communications for any
agency processes. If such an action were necessary, promulgation under Article 2 by
individual agencies would be expensive and time-consuming. On the other hand, a single
statute might not allow the flexibility for individual agencies, unless allowance were
given for agencies to supplement the statute by more restrictive regulation if they deem it
necessary.

3) Should an ex parte policy apply to:
• staffcommunications with the agency decision-maker? Ifso, should the policy

apply to all staffor just certain staff?
• individuals who are not a formal party to the case decision but who are also

interested in its outcome?

2



If necessary, an ex parte policy should apply to communications with the agency
decision-maker by those directly involved with the case only.

4) Ifyou favor a limitation or prohibition on ex parte communications during the
hearings and appeals process, should the limitation or prohibition be applied during:
• . formal (: 12) hearings?
• informal (:11) hearings?
• both formal and informal hearings?
• any hearing where two or more adversarial parties are seeking an agency

determination?

VDOT does not favor prohibition or limitation of ex parte communications for any
agency processes. If such a policy were necessary, however, it should only apply to
formal hearings arising from regulatory activities subject to the Administrative Process
Act or the Virginia Register Act. Activities currently exempt from APANRA
requirements should not be subject to this policy.

5) Ifa limitation or prohibition against ex parte communicalions is to be promulgated by
individual agencies, are there minimum standards which you feel should be addressed by
these regulations? Ifso, what minimum standards do you favor?

VDOT does not favor prohibition or limitation of ex parte communications for any
agency processes. If such standards are necessary, however, they should not unduly
restrict the freedom of the agency to make a timely detennination with a minimum of
additional expense. They should also include examples of allowable and prohibited
contacts to ensure that all participants have an idea of whether a communication is
acceptable. Finally, the standards should ensure that the policy does not conflict with any
other federal or State statutes.

Conclusion

VDOT believes that the appeals process established for these types of regulations work
well as currently configured,·and no further regulatory action is necessary. However, if some
type of policy or procedural action is deemed necessary, simpler, quicker, and less expensive
means of enactment exist. The primary objections to a statutory requirement obligating agencies
and boards to promulgate a regulation subject to Article 2 of the APA involve issues of
timeliness, efficiency, and cost.

Timeliness is a valid concern in promulgating regulations. Under current Executive
Orders and statutes concerning promulgation of regulations under the APA, it can take a year or
longer to promulgate a non-emergency regulation under Article 2, which involves public
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hearings. Agencies must receive permission from the Executive Branch to publish a Notice of
Intent in the Virginia Register informing the public that a regulatory action is contemplated, then
wait 30 days for public comment. Following the initial public comment period, an agency must
submit its proposed regulation to the Department of Planning & Budget for an economic impact
analysis, which by statute, may take up to 45 days. The Office of the Attorney General must
review the proposed regulation and issue a formal opinion confirming the agency's statutory
authority to promulgate the regulation.

After the economic impact analysis is completed, the agency is allowed to comment on it,
and both are published in the Virginia Register, along with a copy of the proposed regulation and
a Notice of Comment Period. After reviewing the proposed regulation, the Governor may direct
that changes be made before proceeding further. A 60-day comment period must elapse before
the final regulation can be published in the Register, after which there is an additional 30-day
review period before the regulation may take effect. VDOT is also obligated to follow its own
Public Participation Guidelines when promulgating regulations subject to the APA, which may
involve additional administrative time and expense to implement.

Efficiency should be considered in determining the effect of many individual regulations
which need to be processed by the Office of the Governor, the Office of the Attorney General,
the Department of Planning & Budget, and the Office of the State Registrar of Regulations. This
regulatory workload would be in addition to the routine analyses and approvals unrelated to this
bill. Promulgating many regulations from the boards and agencies subject to this bill would add
a great deal to the workload of State government in general, not to mention the effect on the
general public, who might need to attend many public hearings. Although the number of boards
and agencies subject to this bill is not precisely known, a recent organizational chart of the
Executive Branch listed almost one hundred boards, agencies, colleges and universities, and
councils. Other bodies subject to this bill may not have been listed, which would add even more
individual regulations to be promulgated.

Cost is another factor: holding a public hearing can be an expensive exercise. Depending
on the nature of the regulation, more than one hearing is generally held, usually at four or five
VDOT sites roughly corresponding to the nine construction districts. VDOT's Public
Participation Guidelines call for at least one hearing to be held if public input is needed or
required. The results of a public hearing could be inconclusive, especially if the hearing is
poorly attended or no clear consensus emerges. This outcome would leave the board or agency
no better off than before the hearing was held.

Previous estimates for MSD to promulgate a regulation from start to finish derived from
previous actions for SB 479's Legislative Impact Statement indicated that the cost to promulgate
the regulation would be approximately $6,470. This amount includes only costs incurred by
MSD to prepare paperwork, coordinate reviews, develop the regulation, and publish the notices.
Administrative costs incurred by other branches of State government cannot be accurately
estimated, so the actual overall cost would be higher.

4



Should some sort of policy be required, VDOT believes that other means could be used to
satisfy the spirit of the law. Boards or agencies could survey those participating in appeals over a
given period to determine whether ex parte comnlunications presented a problem, and issue a
policy as needed. Such a policy could be issued as a regulation under the Virginia Register Act
(VRA) if the Office of the Attorney General finds that it meets the statutory definition of a "rule
or regulation" as defined in the Act, and the rule or regulation concerns internal policies or
procedures. In such a case, no public hearing is required, but the regulation would still be subject
to the Virginia Register filing and 30-day waiting period requirements prior to becoming
effective.

Alternatively, the section of the APA concerning agency actions exempt from Article 2 (§
9-6.14:4.1 (C)) could be amended to include agency actions establishing policies and procedures
for ex parte communications in matters concerning cases or case decisions. This amendment
would permit the policies and procedures to be enacted without using an expensive and time
consuming full-scale APA process.

If neither of these approaches can be used, the policy could simply be written and
published in the General Notices section of the Virginia Register, with a notice soliciting public
comment. This action would allow the agency to collect public input, but in an informal manner,
with no need to follow outside requirements or rules.

5



Chesapeake Bay Foundation
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Suite 710. Heritage Building· 1001 E. Main Street • Richmond. Virginia 23.219
(B04) 780·1392 Fax (804) 648-4011

TO:

FR:
DA:

RE:

Administrative Law Advisory Committee
Subcommittee on EJ-farte Communications
Roy A. Hoagl~
August 9, 1996

EX PARTE CO~CATIONS

After witnessing the scarcity ofpublic comment on the proposed legislation governing ex
parte communications (yet the high level ofinterest reflected by the number ofattendees), I would
like to reiterate for the subcommittee the concerns of the Chesapeake Bay Foundation (CBF) and
submit this memo into the public hearing record.

I would like to highlight our concerns with the following example.

CBF was recently involved in a debate over a highly controversial pennit. During the
public notice period, interested citizens filed a considerable number ofcomments on the pennit.
At the request ofone of the commentators, the Department ofEnvironmental Quality (DEQ)
granted the request for a public hearing. When DEQ failed to grant the hearing within the time
penod specified under its regulations. it rescinded its grant ofa public hearing and withdrew the
pennit from public comment. It then engaged in a series ofprivate negotiations. These
negotiations included active participation by the Regional Director (it is the Regional Director
who~ in the absence ofa he.arin& has the authority to issue a permit).

In the process ofthe private negotiations between the agency and the permit applicant)
DEQ agreed to change provisions in the permit which were wholly unrelated to any ofthe
concerns raised by the public comments. The permit file reflected that on a Thursday and Friday,
DEQ teleconferenced with the applicant to discuss '''minor changes" in the permit; on the next
Monday, DEQ issued a modified permit with significant changes unrelated to the public
comments. DEQ admitted it negotiated these changes in order to prevent threatened litigation by
the applicant DEQ~ basically, "cut a deal" with the applicant. The record, of COUT5e~ no where
reflects the actual content of any discussions on these changed pennit provisions.

To make matters worse", after DEQ thereafter held an informal hearin~ presided over by a
State Water Control Board member, at which there was tremendous public outc'YJ the hearing
officer held a private meeting with DEQ staff. At the Board meeting, wherein the decision on
final issuance ofthe permit was to occur, the Board member specifically referred to his private
meeting with DEQ staff: He stated that based on that meeting, he was satisfied with the
correctness ofthe agene-yr's permit recommendations, that the public7sconcerns were addressed,

HeadQuarters: 162 Prince George Street· Annapolis. Maryland 21401 • (410) 268-8616
Maryland Office: 164 Conduit Street· Annapolis, Maryland 21401 • (410) 268-8833

Pennsylvania Office: 214 State Street· Harrisburg, Pennsylvania 17101 • (717) 234-5550
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and that he was thus voting for issuance of the pennit. I do not believe this Board ml:ITIb~r was
attempting to do Wlytmng he perceived as unfair or incorrect; however, his reliance on an "off
the-record~' discussion with agency personnel in the midst ofa highly, publicly contested matter
gave the applicant, and DEQ~ a clear advantage and preference unavailable to interested citizens.

Situations like those presented in this instance provide the basis for the need for ex parte
legislation which must deal with de facto parties (interested citizens) as well as the actual parties
(the state and the pennit applicant). In many instances, like that describ~ it is the interested
citizens who serve the role of the plaintUI: and the state and applicant, jointly, become the
defendant.



William M. Hackworth
COlUlt.y Attorney

COUNIYOFYORK, VIRGINIA
July 17, 1996

James E. Barnett
Assistant County Attorney

Administrative Law Advisory Committee
General Assembly Building
2nd Floor
910 Capitol street
Richmond, Virginia 23219

Dear Members of the Committee:

Thank you for soliciting my opinion on Senate Bill 479. I
favor this bill. Five years ago, I represented the County in an
appeal before a state agency, the state Building Code Technical
Review Board, involving an interpretation of the Uniform statewide
Building Code (USBC). I was shocked by the absence of minimal due
process considerations during the appeal hearing. For example, the
appellant, a citizen, had sent various documents to the review
board, and they were provided to members of that board, but not to
me or the County. Even worse, staff for the review board did the
same thing. I was not even aware of these documents until they
were referred to by board members during the hearing, and I had to
ask to see the documents. The board ruled against the County, and
I firmly believe that it was heavily swayed by these ex parte
communications and documents. To make matters worse, the chair cut
off our presentation before we could even rebut some of the
documents and ex parte communications. (The review board's decision
was overturned by our circuit court; later that decision was
reversed by the Court of Appeals on dubious grounds in an
unreported decision. After this, the USBC was amended to conform
with the County's original interpretation! This was a lot of
bother, which perhaps could have been avoided if a fair hearing had
been conducted by the review board.)

As a result of this experience, I strongly favor a prohibition
on ex parte communications during hearings and appeals, especially
when adversarial parties are seeking an agency determination. I
think this should be embodied in a single statute applicable to all
state agencies. It should apply to staff as well as parties to the
appeal, and those with an interest in its outcome. The hearing
process of the review board in our case was fundamentally unfair;
it appears that Senate Bill 479 would eliminate such situations.
We would be roasted alive by our constituency if we were to conduct
administrative hearings at the local level the way this one state
agency did.

224 Ballard Street • Post Office Box 532 • Yorktown, Virginia 23690
(804) 890-3340 • Facsimile (804) 890-3346 • IDn (804) 890-3300
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Thank you again for seeking my input.

Sincerely,

William M. Hackworth
County Attorney

jlh
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August 26, 1996

William A. Pruin
G}mmlssiont-T

Philip F..Abraham, Chairman
Ex Parte Communications Subcommittee
j\d~jnjstr3.tive Law Advisory Committee
910 Capitol Street
Richmond, Virginia 23219

Dear Mr. Abraham:

m writing to ofter our recommendations on the topic of e:< parte communications, as were recently
~cussed at the July 3 1. 1996, public hearing.

1. Each agency or board should be allowed IO develop its own guidelines for handling ex parte
communications on case decisions.

Senate Bin 479 was drafted to include this individual agency flexibility. The Subcommittee
Report of the Administrative Law Advisory Com.n:tittee wisely confirms this approach on
page 11.

Each agency or board should be able to develop its own procedural guidelines without
promulgating a regulation under the AdministratIve Process Act.

The APA. procedures rer promulgating regulations, as well as changing them once they are in
place, are very involved, consume much staff effort. and take a long time for completion-

A modification to Senate Bill 479 is recommended to delete the requirement that ex parte
~uJJlmllnicationpolicies be adopted in the form of regulations.

Thank you for the opportunity to make these suggestions.

Sjncerely,

~O.

William .A. Pruitt
'.~-' \?"mfj
CO
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COMMONWEALTH of VIRGINIA
Department of Criminal Justice Services

Bruce C. Morris
Director

August 29, 1996

Administrative Law Advisory Committee
General Assembly Building, 2nd floor
910 Capitol Street
Richmond, Virginia 23219

Dear Committee Members:

B05 East Broad Street. Tenth Floor
Richmond, Virginia 23219

(804) 786·4000
FAX 804-371-8981
TOO (804)786-8732

Your public hearing notice regarding ex parte communications during agency
proceedings was received by this agency and discussed. The Department of Criminal Justice
Services views ex parte communication from two perspectives:

Formal Hearings

We agree that any ex parte communication during the formal hearing process should be
documented. Further, the Department does not initiate nor desire any ex parte communication
from the inception of the need for the formal hearing.

Informal Fact Finding Hearings

We limit ex parte communication in the informal hearing process. The Informal Hearing
Officer provides a finding of facts and opinion which contains recommended options for
consideration to the decision maker. Once the Informal Hearing Officer has provided
recommendations to the decision maker, a meeting occurs for the decision maker to question
the hearing officer. Based upon the written document and the discussion with the hearing officer.
the decision maker renders a decision.

Senate Bill 479 calls for the agency or board which is involved in such decisions to either
create rules or policy guidelines pertaining to ex parte communication. Experience indicates that
policy guidelines would be the better approach. The rule making process is cumbersome and

Criminal Justice services Board· Committee on Training· JlMilI1ile Justice and Delinquency PreventiOn AdVisory Committee
Advisory Committee to Court Appointed Special Advocate and Children's Justice Act Programs

Private security Services Iv:1visory Board· Criminal Justice InformatiOn Systems Committee
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lengthy. Potentially, an agency may invest 12 months or more promulgating a rule and be unable
to react in a timely manner should amendments be necessary. Policy guidelines, on the other
hand, allow the agency to re-evaluate its position based upon experience and adjust accordingly
and quickly.

Whatever the approach of the committee, it should recognize the need for and the value
of open discussion and negotiation between agency personnel and the party. Often matters are
resolved without even an informal fact finding. If, however, "ex parte'~ rules are too limiting,
cumbersome and require documentation of every conversation, there is less incentive and
perceived value in any discussion or negotiation. In addition, restrictive "ex parte" rules could
be costly in time and resources to the agency and the party.

Ifwe can be of further assistance, please let us know.

Sincerely,

/)/~ . <-i 1
L;[~~/,~.

Christine L. Turner
ChiefDeputy Director
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June 12, 1996

The Ex Parte Communications Suhcommittee
Administrative Law Advisory Committee

Dear Subcommittee Members:

r understand that the Ex Pane Communications Subconunittee will be
holding a meeting on June 17, 1996 to receive information and
comments concerning S.B. 479. As a menlher of the regulated
comnlunity, I havf: some interest in the issues raised in that legislation
which I would like the Subcommittee to cOIl5ider. I ant forwarding
this correspondence to you as I will not be able to attend your next
scheduled meeting.

During the Second Annual Adminic:trarive Law Conference 7 lhe
Virginia Supreme Coun Justice Lacy made several relevant comments
concerning this issue. She specifically noted and addressed some of
the concerns which had previously been raised concerning this
legislation.

As you know. prohibitions agains( ex parte communications have their
root in judicial proceedings. Whenever there is an adversarial
proceeding tJefor~ a court. neither party to that adversarial proceeding
may have an ex parte communication with the jUdge. Thi~ is a time·
honored and accepted practice in the courts.

Whil~ acceptable and appropriate in judicial procet:dings, the
legislation. as it is currently draf~erl. wiH have a much broader imp~ct.

It is not n:=strictcd to adjudicatory proceedings before administrative
agencies. If such legislation is to be adopted, it should be anlended
to limit its appJiccllion.

Administrative agencies perfoml several significantly different
functions. An agency will act as a legislative body in promulgaring
regulations ~ il will act as an administrative body when issuing and

Jon L WO,lfTlJn
COlmsel



June 12, 1996
Page 3

The establishment of a prohibition against ex parte communication in
non-judicial proceedings will raise many questions. For example, who
is the "other party" in those non-judicial proceedings'?

If someone is seeking a driver's pennit t a permit to operate a barber
shop, a license to practice law ~ these are all administrative
proceedings. In other words, the State (acting on behalf of the citizens
and for the public good) makes a detelmination concerning the
issuance or non-issuance of such pennits or license..q in accordance
with me law and regulations. These simply are not and should not be
considered a<Jversarial proceedings.

Sinlilarly, when a State adJninistrative agency promulgates regulations,
it is not acting in a judicial capacity. The promulgation of regulations
is simply not a judicial proceeding. It is more closely related [0 a
legislative proceeding where open communication is encouraged ~u

that all views are provided pr10r to the adoption of a new mandate.

For example, communications with legislators are not subject to an ex
pane communication rule. This '''Quld be inefficient and impractical
as it would be impossible to idenrify and share opinions and views
with aU other adverse parties. The sanlt: reasoning should apply to
administrative agencies acting in their legislative capacity.

When the agency is acting in its adnlinistrarive capacity, there is no
need or justification for an ex parte c\lrnmuni4,;arion rule. \Vhen
enforcing regulations, the agency is, in effect, acting as a policclnan.
Free communication with the enforcing agency is necessary for the
efficient operation of the agency iind for the protection of Lh~ publk.

For example, there is no prohibition against ex parte communications
with an investigating police officer. Such a rule would prevent a
pt:rson accused of a violation of the law from assisting in an
investigation.
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enforcing licenses and permits~ and it will act in a judicial capacity
when deciding if there is a violation of t'he law, regulation, license or
pennit.

Senate Bill 479 makes no distinction between these separate categories
of responsibility. If enacted in its present form. it would he
signjficantly broader than the ex parte comlDunications restriction
applicable (0 judicial proceedings which only applies when there is an
adversarial judicial proceeding.

If Senate Bin 479 is adopted in its present torm, it is most likely that
adluinbtrative agencies will adopt broad, conservative policies. These
policies will, in turn! have a l:hilling eftect on the administration of
these agencies' individual regulatory program~.

If legislation is to be enacted requiring such policies, it should be
restricted to policie~ involving ex pane conununications with the jlldg~

during a formal adversarial adjudicatory proceeding. In other words,
the prohibition againsr ex pane communication should only apply to
the individual(s) acting in a judicial l:apacity during the course Df any
fonnal advcrsarial adjudicatory proceeding. Moreover. such
prohihition would obviously be Iimited to contact concerning that
particular adversarial proceeding.

As noted by several speakers during the Second A1U1ual AdministraTive
Law Conference, there has not been a significant problem in this area.
Thus. whil~ it nlay be a theoretical cnne~m, there does not appear to
be any significant practical problem with the current system in eith~r

the adjudicarory or non-adjudicatory setting. As a consequence, there
appears to be no signifjc~nt reason for changing the starns 4uo.

If, however. the Subcomrnittee wishes to recunmlend a change in thr
status quo, it Inakes no sense to prohibjt t;X parte communication when
an administrative agency is acting in a non-judicial capacity. Further,
it makes no sense to apply that ex parte cotnmunication prohibition to
indivictuals who are not performing a judicial function.
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If there is a need to enact legislation regUltlng establishment of
policies concerning ex pane communications within administrative
agencies. that legislation should specify that the policies agply to
fonnal adjudicatoO' Proceedings only. In addition to the foregoing.
such nolicies should augly only to communications concerning that
adjudicatory proceeding and should only aRPly to the individual within
the agency who will be acting as the decision maker.

For example, if an applicant has several applications before the ABC
Board and is currently subject to the adjudicatory proceeding under an
existing license, that individual should not be prohibited fronl
contacting (he ABC Board. or its ~laff on its Olh~r ~pplications.

Further J that individual should not be concerned about violating an ex
pane communication policy by making such contacts.

By limiting such policies to formal advcrsariaJ adjudicatory
proceedings and requiring the agency to specify the individual(s) who
may not be contacted during such adjudicatory proceedings. citizens
and agency staff will be better able La comply with such policies.
Moreover! the potential chilling effect of such policies will be
significantly reduced.

I appreciate your taking the tilDe to consider the toregoing comments.
I will be glad to discuss the same wirh you at your convenienc~. l\tly
phone number is (804) 569-4228 and 111y fax nunlber is (804) 569
4037. Again, if you have any qllesrions, please contact me.

Sincerely,

,.
/ .'

jb
c: E. C. Minor
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~hank you for sending me the notice of the hearing of the
.~dmini9trative Law Advisory Committee on SB 479, dealing with ex
par~e communica:ions. Since t cannot attend the hearing today, I
am submitting these comments on the general subject and on the
issues posed in the Committee's notice.

These comments are divided into three sections. The first
ccvers several general considerations about the provisions of SB
479; ~he second addresses the specific topics upon which the
:':~mmittee requesced comments; and the third covers several
additional topics.

I. General Consideratiocs

My general comments are baaed on what I understand to be to
pilrpose(a) of laws or regulations concerning prohibited ex parte
communications in administrative proceedings, i.e"

(1) preserving the integrity of the process through
preventing impropriety (by using "secret" off-record
information), or che appearance of such impropriety in decision
making; and

(2) insuring all parties have a fair opportuni~y to address
~h~ issues and comments made by their adversaries'.

,~ addi~~~nal co~sideration sometimes offered for
?~ohibiting ex parte communications is that jUdicial review
~~~rot be proparly performed if che decision is baaed on "off the
.::.~cord" considerations.

=:,:·!-.s4
PATCO v. Federal Labor Relations Authority,
{D.C. Cir. :982)

685 F2d 547 ,
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II. Camm1tte8 Question.

a. ~pplieation of Ex Parte Regulations.

Fully honoring the policy goals listed above requires the
rescriccions on ex parte communications should apply across the
board. However, given the wide range of decisions to which SB
479 is potentially applicable, some accommodation needs to be
considered. A basic problem is the nature and function of the
administrative process. Unlike most jUdicial functions, the
administrative process often acts and is designed to act ex parte
i~ such functions as the issuing of permits and licenses,
eligibility determinations, and many regulatory matters. Here,
the purpose of the process is to translate and apply the
legislative definition of the I'public interest· to particular
cases, and not to resolve disputes or dispense pUblic justice.
In most such cases, no one other than the applicant and the
agency cares what happens. Too stringent a rule on ex parte
communications may serve to gum up the process without any
cffsett~ng benefit.

Unless the committee feels that SB 479 requires a blanket
~:e for consistency and to address concerns aDout the integrity

of the process, I would confine the application of the rules to:
:1) all contested info~.l cases, and all heard O•••S, as those
~9~~S are used in the APA, and all appeals.

b. Agenoy ae~1.~!gn8 VB. Statute.

The approach taken in SB 479, vesting responsibility in the
boards and agencies for tailoring rules on ex parte
communications to meet each agency's own needs, is consis~ent

with this approach and is similar to that taken in the federal
APA on the same subject. See t 49 CFR 1102.2 by way of example.
However, the agencies ought to have some general idea of what the
legislature intends. Accordingly, it is desirable to have some
statutory provisions, such as those suggested herein; to give
some basic struoture, leaving the agencies to "fill in the
blanks. "

c. To Whom Should Ex Paree Rule. Apply?

1. Appliqatign To Staff

Clearly, it should apply to all agency or board members
~r ~chers who are decision-makers in the chain from the initial
decision to ~he final order of che agency or board. This is
Cairly easy to apply since one knows or can, with least effort,
_i~d out who these people are. Applying the rul~s to staff is
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more difficult since the same staff that helps a decision maker
(and, thus, should be subject to the rules) may, in a different
eas@, may have nothing to do with a decision as which ex parte
communications are not a matter of concern.

Most ex parte rules with which I am familiar place the
buyden on the applicant to figure this out with a vague directive
that one should not communicate off the record with anyone who
"~ould reasonably be expected to participate in the decision. II A
possible safe harbor is to include in SE 479 the following:

Each agency or board shall establish a process
or procedure for identifying all staff persons
who may be involved in any case or case decision,
and no written or oral ex parte communication made
to any person not so identified shall be
considered unlawful under this section.

2. "Interested" ~.rties

The history of administrative law is replete with
eX3.mples of elected officials and other lIinterested parties ll

t~ying (and sometimes succeeding) to influence administrative
de~isions off the record. The. rules should apply to them to the
same extert as anyone else.

d. What Kinds of Caae. Should Rules Apply To?

See response to question 1.

e. Should There Be Min~ Standards?

Yes. Some of these are suggested in earlier portions
cf ~hese comments.

III. AdditionalMatters

Some additional features that might be included are the
following:

a. The Definition of Ex Parte Communications

"1"'e def:'ni~.i.on of an ex parte communication as one "whi:;h
.::()~ld !,)e reasonably expected to influence the out.come Jt (li:les 24
27 of the bill) is vague, and has the potential for considerable
fr.i.. schi.ef .

The issue of ex parte communications usually comes up in the
c~ncext of judicial review of an agency decision or order as
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point raised by an unhappy (losing) party. While "reasonably
expectedn wording may have some value in criminal or other
actions where the l1influences" on an actor can be part of the
fact finding process, such an examination is not consistent with
the limited role courts have in reviewing most administrative
actions. The proposed standard will likely require a reviewing
court to sift through the record and evaluate claims that an ex
parte communication had the proscribed effect. By enlarging the
role of reviewing oourt to incluae an evaluation whether an ex
oarte communication did or did not Minfluence" the outcome and
whether this result ucould ben foreseen will necessarily require
a court to engage in some speculation or inquiry as to the mental
processes of the decision maker. Except in extraordinary
situations, this is not now permitted. 2

Mo~~over, this standard assumes that the only public policy
served by regulating an ex parte communication is the prevention
of secret off-the record influences or the like that might .
actually accomplish its purpose. While this concern is certainly
~ne aspect of the issue, it is a small one compared with the

, larger objectives of preserving the integrity of the process and
. .r!~uring fair treatment of all parties.

In this connection, the Committee should compare that
~~a~dard proposed in SB 479 with standard used in the Rules of
che Virginia Supreme Court on the same subject. This is not an
e~Cirely academic matter since representing another before an
adm~nistraCive agency is, with certain exceptions, considered the
"pl-actice of law." ~, Unauthorized Practice Rules UPR 9-101
and 9-102 and Unauthorized Practice Considerations, upe 9-1.

The Code of Professional Responsibility deals with the
subject in bright-line terms, by generally prohibiting such
communications on the "merits" of a proceeding whether it has any
"expected to influence" effect or not. Thus, DR 7-109 states that
t1Ci]n an adversary prooeeding, a lawyer shall not communicate, or
cause another to communicate, as to the merits of the cause with
a judge or an official before whom the proceeding is pending,
=xcept ~liscing exceptions as to notice, delivery of copies to
o=ner s~de, etc].~ Also see, Ethical Considerations 7-32 on the
sa~e PO~~t stating that ex parte communications should be avoided
in cjrcumstances "which might have the effect or give che
appearance of granting undue advantage to on. party." (emphasis
supplied)

See, C~tizeLS to Preserve Overton ?ark v. Volpe, 401 us
4:~,420 (1971), and Uni~ed States v~ Morgan, 313·U5 409,422(1919)
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For these reasons, I would suggest that the words lIwhich
could be reasonably expected to influence the outcome ll on lines
25-26 be stricken, and replaced wich something similar to the
Canons discussed above like the following:

which concern the merits

~~e definition would then read as follows:

IIEx parte communication" means an oral or written
communication not in the agency's record regarding
sube~antive, procedural, or other matters that conce~n

the merits of the case or case decision pending before
the agency or board and for which reasonable notice to
all parties is not given at the time of the
communication.

The Committee may also wish to consider two additional
=~anges. First, on line 27, add the following:

but it does not include requests for
status reports on a pending matter

~hi~ addition, derived from the federal APA, 5 USC § 551 (14)
ai~ply makes it clear that they do not prohibit an inquiry about
=he scatus ot a pending case (as diseinct from an inquiry about
:he merits).

~. Disclosure of Ix Parte Communication.

SB 429 does not address the issue of what an agency or board
lS co do if it receives an oral or written communication. Ac the
very least, there should be a uniform mandatory requirement that
such communications should be disclosed to permit another party
to respond if needed and to police the system against undue
influence. This is the practice in the Virginia courts,

While it may be argued that administrative agencies have
3Qme inherent power to so this by rule, as with the courts. a
"::1:'fQ,t:-m 1~y...i..i31ati ve directive would put this beyond question.
~anguage cc accomplish this might be something like the
Eol1owing:

Any member of a board or agency or an employee of the
same who is involved in the decisional process or who
may reasonably be expec~ed to be involved whc receives
a written or oral ~x parte communication, as defined in
this section, shall place in the p~blic record of the
case or case decision (1) a copy of any
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writtencommunication, (2) a memorandum stating the
substance of the oral communication, ana (3) a copy of
any written response or summary of any oral response to
any ex parte oommunication.

c. Whon Ix Part. Bules Are +p Effect

sa 429 is silent on this subject also. While it probably
::ot possible ~o write a lIone size fits all" rule into the bill,
some guidance to the agencies should be provided such as the
:ollowing:

An agency or board may determine at what point
restrictions against ex parte communications will

apply, but in any event, shall they apply any later
than when a case or case decision shall be noticed for
for informal fact finding, as provided in § 9-6.14:11,
hearing, as prOVided in § 9-6.14:12 as the case may be.

7hank you for your consideration. Keep up the good work.

&t
' erely yours,

:<~
ODe t L. Calhoun
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October 15, 1996

Ms. Lyn Hammond
Program Coordinator
Administrative Law Advisory Committee
General Assembly Building
Capitol Square
Richmond VA 23218

Re: Ex Parte Communications

Dear Lyn:

I am pleased to provide my final comments on the prohibition or
limitation of ex parte communications during agency proce~dings. I do
so in furtherance of my responsibilities as a member of the Ex Parte
Subcommittee of the Administrative Law Advisory Committee, a general
representative of the· regulated business community on the Administrative
Law Advisory Committee, and as President of the Virginia
Manufacturers Association. Having voted against reporting the ex parte
bill to the Code Commission, I ask that these comments be made part of
the record as a dissenting report and distributed to the Commission along
with the majority report.

Overview

At the meeting of the Ex Parte Communication Subcommittee on
August 26th, and again at our meeting of the full Committee on October
9th, I described my concluding position as the end of a "circular
journey." Almost four years ago, when the issue of ex parte
communication was first brought before the General Assembly (and
before the creation of the ALAC), I questioned -- on b~half of the
manufacturers of Virginia -- the need for legislation in this area, and
opposed any legislative ~'fix" to a "problem" which I then believed to be
non-existent. For the reasons stated below, and following a lengthy
review by the Subcommittee, I return to my conclusion that the proposed
ex parte legislation is, indeed, unnecessary ~ unwise and unwarranted.

Offices located-707 East Main Street, Suite 7600
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The ThreshQld Question

Any serious review of "reform" legislation should, in my view, begin with a
threshold determination of specific need for change. The fundamental first question then
follows: is there a compelling reason - or even widespread support - for recommending
a legislative prohibition of ex parte communications in non-judicial agency processes?

I conclude the answer is "no," and my reasons follow:

Demonstration of Need

Are there real problems in Virginia caused by ex parte communications during agency
proceedings in Virginia? The record before the Subcommittee does not provide evidence
of any significant problems in current practice. As the result of a formal invitation for
the public to provide views to the Subcommittee on July 31, 1996, only three persons
appeared to testify, 1 and several others submitted written comments. 2 Of these, I find, at
best, only two calls for specific ex parte legislation: To the extent that other frustrations were
described, I am not persuaded that they embrace the subject before this Committee.

On the other hand, in the course of subcommittee review, serious and ongoing
concerns that the proposed legislation is unnecessary have been raised by businesses and state
agencies, as included in written comments and discussions with the subcommittee. In
addition, speakers and participants at the Administrative Law Conference on May 21, 1996,
focusing on the ropic "Communication Between Agency Decision Makers and Advocates,"
raised other important questions regarding the need for legislation.

IThree speakers offered comments: (1) Mr. Schmidt of the Department of Medical Assistance Services. who stated
that the ex pane policies proposed in SB 479 "are unnecessary," (2) Mr. Conrad, a concerned "private citizen," who spoke of
the general "need for open government," and (3) Ms. Marilyn Eichelberger, a supervisor in King George County, who shared
her frustration in receiving copies of County landfill permits.

2Written comments were received from others, including (1) William M. Hackworth, York County Attorney,
complaining of an appeals process before the State Building Code Technical Review Board; (1) former State Senator Robert L.
Calhoun, who endorsed the idea of reform; (3) Henry Murden, Clerk of Circuit Court, Suffolk, favoring ex parte prohibitions
for hearings and appeals only; (4) Roy A Hoagland, Chesapeake Bay Foundation, strongly favoring restrictions, (5) Warren
Smith, Director of the Department of Housing and Community Development, who stated that existing informal rules "have
proved adequate to the task. "
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This very thin call for refonn should give us pause. As one agency put it, "existing
informal rules, the provisions of the Administrative Process Act, and the Supreme
Court's rule binding hearing officers have proved adequate to the task."3 Without a
compelling record of abuse which would justify scrapping current practices, I believe it
inappropriate to substantiate a new and uncertain regulatory process.

Chillin2 Effect

Obviously, the regulated community I represent has embraced neither a "need," nor
any "fix" proposed. We simply find no evidence that this legislation would improve current
practice. In fact, the opposite result is likely. It is clear that the potential "chilling" effect
of the changes proposed within the business community is very real, widespread and of
great potential harm to the informal flow of information betwten agencies and regulated
entities. It is worth noting again that an early and basic premise of the Subcommittee was
the recognition that informational flow ,is an essential element in the administrative process4

•

Moving forward ignores the likelihood that this legislation is inconsistent with that starting
premise.

A Can of Worms Opened

Over months of analysis and discussion, and at virtually every turn in our
deliberations, the Subcommittee seemed to open up new and, in my view at least, very
worrisome questions. That process has convinced me that progressing this legislation will
leave us vulnerable to serious unwanted and probably unanticipated results. These
consequences are above and beyond the Hchilling" of free exchange of information which
is, again, essential to the workings of public/agency activity. 5

3Testimony of Warren C. Smith, Director. Department of Housing and Community Development, August 7. 1996.

4As the Report of the Ex Parte Subcommittee of December 14, 1995 put it, the "free flow of information between
administrative agencies and the public and those who are regulated by the agencies is usually desirable. both when an agency
acts in its legislative capacity through adoption of regulations and when an agency acts in its adjudicatory capacity. "

5Mr. Woltmann, sitting ex officio on the Subcommittee has provided to the Subcommittee a series of detailed
concerns.~U., Woltmann letters of September 10, 1996, and others.
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Among the most serious basic issues is this: The term "ex parte" communication is
a legal term of art. It is an idea traditionally confined to adversarial proceedings, and
generally accepted as a rule against one party contacting a decision maker in the absence of
another party. By expanding the proposed rule to include non-parties (other interested
persons), the Committee has gone far beyond the scope of an ex parte rule6 -- and deep into
an unknown abyss.

In short, we have taken a rule, understood and accepted in the judicial process,
and twisted its meaning beyond reason or practical application. Prohibitions against ex
parte communications are rooted in judicial proceedin2s. Whenever there is an adversarial
proceeding before a court, neither party to that adversarial proceeding is permitted an ex
parte communication with the judge. That is clearly sound practice, but it is one which
simply does not translate well into the administrative arena.

Administrative agencies perform very different functions. An agency will act as a
legislative body in promulgating regulations, it will act as an administrative body when
issuing and enforcing licenses and permits, and it will act in a quasi-judical capacity when
deciding if there is a violation of law, regulation, license or permit. The proposed
legislation simply does not make an adequate distinction between these responsibilities. 7

Conclusion

This is unnecessary legislation, with the potential for great mischief. It is, in my
view, simply a solution in search of a problem. Senate Bill 479, even as modified and
recommended to the Code Commission, does not carry my support.

Respectfully Submitted,
~

ohn W. MacIlroy
President

61f, for example, someone is seeking a permit or license, the state (acting on behalf of the citizen and for the public
good) makes a determination to issue -- or not issue .- that permit or license in accordance with the law and regulations. These
are not, and should not be considered, adversarial proceedings.

7
See Woltmann comments, September 5, 1996.



 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



