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AUTHORITY FOR STUDY

The Joint Commission on Health Care was created by the 1992 Session of
the Virginia General Assembly, pursuant to Senate Bill 501 and House Bill
1032. This sixteen-member legislative commission, with a separately
staffed agency, continues the work of the Commission on Health Care for
All Virginians (Senate Joint Resolution 118, 1990 Session).

1996 JOINT COMMISSION ACTIVITIES

The Joint Commission held seven meetings in 1996, as well as one
additional meeting in January, 1997, prior to the 1997 Session of the
General Assembly. All meetings were held at the General Assembly
Building in Richmond. In addition to the agenda items identified below,
monthly staff reports were presented at each meeting.

April 29th Meeting

At the April 29th meeting, the final status of the Joint Commission's 1996
legislation, as well as the current status of Joint Commission on Health
Care initiatives, were reviewed. Additionally, the workplan for 1996 was
presented and reviewed.

June 3rd Meeting

The June 3rd meeting included a staff report on potential abuses in
independent living arrangements. Also, a workplan for the Joint
Commission's study on whether health maintenance organizations
(HMOs) should be required to offer “point-of-service” products was
presented. A panel of experts reacted to the work plan. The panelists were
Kim S. Barnes, Executive Director, Richmond Area Business Group on
Health; Thomas G. Goddard, Regional General Counsel of NYLCare and
Vice President of the Virginia Association of HMOs; Robert E. Hurley,
Ph.D., Associate Professor, Department of Health Administration, Virginia
Commonwealth University; Mark E. Rubin, Attorney at Law, Shuford,



Rubin & Gibney, P.C.; and Gordon R. Trapnell, FS.A., M.A. A A,, President
and Chief Actuary of Actuarial Research Corporation.

July 1st Meeting

During the July 1st meeting, election of a new Chairman and Vice
Chairman of the Joint Commission was held. Senator Stanley C. Walker
was elected as Chairman, and Delegate Kenneth R. Melvin was elected as
Vice-Chairman.

Also during the July 1st meeting, the workplan for a Joint Commission
study on the appropriateness of the certificate of public need (COPN)
program, particularly as it relates to ambulatory surgery centers, was
presented. A panel of experts discussed the workplan. The panelists
were: George Barker, Associate Director, Health Systems Agency of
Northern Virginia; John T. Brennan, Jr., Attorney at Law, Michaels,
Wishner and Bonner, P.C.,; Paul E. Parker, Director, Office of Resources
Development, Virginia Departinent of Health; Louis F. Rossiter, Ph.D.,
Professor, Health Economics, Department of Health Administration,
Virginia Commonwealth University; and Katharine M. Webb, Senior Vice
President, Virginia Hospital & Healthcare Association.

The July 1st meeting also included an overview of the workplan for the
Department of Health’s study of the COPN program and how it relates to
adult care residences. A panel of long-term care industry representatives
discussed the workplan. The panelists included Mary Lynne Bailey, Vice
President of Legal and Government Affairs, Virginia Health Care
Association; Cindi A. Bowling, Project Manager, Adult Care Residences,
Department of Medical Assistance Services; Sandy Harless, Chairperson
of Legislative Committee, Assisted Living Facilities Association of
America; Marcia A. Melton, Director of Legislative Services, Virginia
Association of Nonprofit Homes for the Aging; and Michael Osorio,
Executive Director, Virginia Association of Homes for Adults.

August 26th Meeting

The August 26th meeting included a staff report on the status of group
and individual health insurance reforms in the Commonwealth.
Randolph L. Gordon, M.D., M.P.H., Commissioner of Health, and Joseph
M. Teefey, Director of the Department of Medical Assistance Services,
provided an update on the Commonwealth’s nursing home inspection
- process. A study on statutory exemptions and regulatory policy for PACE
(Brogram for All-Inclusive Care for the Elderly) and Pre-PACE sights was



presented by Joseph Teefey, Steven A. Gold, President of Sentara Life Care,
and Victoria Savoy, Chief Financial Auditor for the Financial Regulation
Division of the Bureau of Insurance. Lastly, a staff presentation on the
Joint Commission’s study of the Commonwealth’s role in overseeing the
managed care industry was presented.

September 30th Meeting

At the September 30th meeting, the Joint Commission’s new home page
on the Internet was demonstrated. Also, a presentation on the Area Health
Education Centers’ (AHEC) strategic planning process and legislative
proposals was provided by B. Jeanette Lancaster, Ph.D., RN., FAAN,
Chair of the Statewide AHEC Board and Dean of the University of Virginia
School of Nursing. A status report on the Medallion II program was
provided by Thomas E. McGraw, Director, Division of Program Delivery
Systems, Department of Medical Assistance Services and Jennifer Hill
Brockman, Director of Communications, Virginia Health Quality Center.

Also at the September meeting, a staff report on the Joint Commission’s
study of the various entities receiving state funds or having
responsibilities for health care policy and regulations was presented.
During the afternoon, a forum on aging and long-term care issues was
held.

October 24th Meeting

The October 24th meeting included a briefing by John P. Gavin, President
of Virginia Health Information, Inc. (VHI), on VHI's strategic plan for
health care cost and quality data initiatives. Staff reports were presented
on two Joint Commission studies. The first study analyzed the
appropriateness of the certificate of public need (COPN) program, and
whether ambulatory surgery centers should be subject to COPN review.
The second study examined whether HMOs should be required to offer a
“point-of-service” product. Paul E. Parker, Director of the Office of
Resources Development within the Department of Health, presented a
study on whether adult care residences (ACRs) should be subject to COPN
review. Lastly, Health Commissioner Randolph L. Gordon, M.D.,, M.P.H,,
presented his five-year action plan for improving access to care for
underserved areas and populations.



December 11th Meeting

During the December 11th meeting, Deborah D. Oswalt, Executive Director
of the Virginia Health Care Foundation, presented the results of a recent
survey on the health insurance status of Virginians. Staff presented an
overview of Virginia’s proposed response to the federal health insurance
reforms contained in the Health Insurance Portability and Accountability
Act passed by Congress in August, 1996. The meeting also included a
staff report on the impact of Medicaid managed care programs on durable
medical equipment companies and pharmacy services. Staff also
presented an overview of each of the various issues studied by the Joint
Commission throughout 1996, as well as potential legislation to be
introduced during the 1997 Session of the General Assembly.

January 6, 1997 Meeting

At the January 6, 1997 meeting, staff reviewed the public comments
received on the Joint Commission’s draft legislative proposals and
recommended changes to certain proposals based on the public
comments. Final decisions regarding proposed 1997 legislation were
made.

INDIVIDUAL STUDY REPORTS PUBLISHED BY THE
JOINT COMMISSION ON HEALTH CARE

The Joint Commission conducted numerous studies throughout 1996.
Prior to 1994, the Joint Commission incorporated the written reports from
each study into the annual report. However, since 1994, the Joint
Commission has prepared a separate report on each study conducted
pursuant to a legislative mandate (i.e., a bill or study resolution). These
reports, called "issue briefs,"” were presented to the Joint Commission at its
monthly meetings.

Copies of each issue brief were distributed to persons attending the
meeting at which the study was presented to the Joint Commission, as
well as other interested parties who requested a copy. Public comments
were received on each issue brief and presented to the Joint Commission
at the next monthly meeting. Following the public comment period, each
issue brief was finalized and printed as either a House or Senate
Document. Figure 1 identifies each of the Joint Commission's 1996
- studies which were printed as separate documents.



Figure 1

1996 Individual Study Reports Published by the

Joint Commission on Health Care

Name of Authority for
Study Study

Potential Abuses in
Independent Living
Arrangements

Reforms in Virginia’s Individual
Health Insurance Market

Exemptions and Regulatory
Policy for PACE and Pre-PACE
Projects

Review of Certificate of Public
Need Program

Impact of Legislative Proposals
on Managed Care/”Point-of-
Service” Mandate

Impact of Medicaid Managed
Care on Durable Medical
Equipment and Pharmacy
Services

Role of the Commonwealth in
Overseeing Managed Care

Various Entities Receiving State
Funds or Having Responsibility
for Health Care Policy/
Regulation

HJR 637 (1995)

HB 1026

HB 1130

HB 1302

HB 1393/

HJR 231

SIR 62

SIR 67

SJR 104

House/Senate
Document

House Document 21

House Document 27

House Document 28

House Document 82

House Document 79

Senate Document 25

Senate Document 7

Senate Document 8

NOTE: Except as noted, all joint resolution and bill numbers are from the 1996 General
Assembly Session. All House/Senate Document numbers are 1997 document numbers.




1997 LEGISLATIVE PROPOSALS

As a result of the work completed by the Joint Commission during 1996, a
package of legislative proposals was introduced and approved during the
1997 Session of the General Assembly. The following paragraphs identify
each legislative proposal. A copy of each bill and resolution approved by
the General Assembly is provided in Appendix A with the page numbers

identified below.
Bills
SB 1034 Provides clear statutory authority for the Commissioner of

SB 1102/
HB 2784

SB 1112/
HB 2887

HB 2477

- HB 2785

Health to develop and direct the state’s trauma system and its
component parts. This legislation emanated from a study of
this issue published as 1996 Senate Document 23. (Appendix
A, page 1)

Enact revisions to certain insurance laws to facilitate the
development and appropriate oversight of PACE and Pre-
PACE program sites. This legislation emanated from a study of
this issue published as 1997 House Document 28. (Appendix
A, pages 3 and 28)

Enact revisions to various insurance laws (individual and
group markets) to comply with the provisions of the federal
Health Insurance Portability and Accountability Act (HIPAA)
of 1996. These companion bills also adjust the requirements
and tax provisions of Virginia’s “open enrollment” program to
reflect the small group (2-50) market reforms contained within
the HIPAA. (Appendix A, pages 5 and 39)

Related Legislative Action: HB 2682 allocated the savings which
were generated by this bill for the creation of the Virginia
Children’s Medical Security Insurance Plan.

Requires the Commissioner of Health to conduct an annual
review of the Certificate of Public Need program. This
legislation emanated from a study of this issue published as
1997 House Document 82. (Appendix A, page 27)

Requires the Commissioner of Health to review the quality of
health care services provided by health maintenance



organizations (HMOs), and requires the Bureau of Insurance to
examine HMOs’ complaint systems. This legislation amends
§38.2-305(B) such that the required notice on insurers’ policy
forms regarding the Bureau of Insurance’s complaint review
process also must appear on certificates and evidences of
coverage. - The bill also extends the required notice to policy
forms issued by HMOs and health services plans. The bill

. requires the Commissioner of Health to conduct a study of
various issues regarding the Commonwealth’s role in
overseeing the quality of care provided by managed care
insurance plans. Lastly, the legislation requires the
Department of Health to handle consumer complaints
regarding quality of care issues forwarded to the Department
by the Bureau of Insurance. This legislation emanated from a
study of this issue published as 1997 Senate Document 7.
(Appendix A, page 30)

Related Budgetary Action: A total of $220,000 ($170,000 GF and
$50,000 NGF) and four positions was appropriated in FY 1998.

HB 2786 Provides that the Essential and Standard Health Benefits plans
shall provide 365 days of inpatient hospital care, and expands
the statutory authority of the Special Advisory Commission on
Mandated Benefits to review the Essential and Standard plans
and recommend changes to the Bureau of Insurance. This
legislation emanated from a study of this issue published as
1997 House Document 27. (Appendix A, page 34)

House Joint Resolutions (HJR) and Senate Joint Resolutions (SJR)

SIR 297/ Establish a task force with the Joint Commission on Health

HJR 631 Care to develop options to enhance the opportunity of
Virginia’s businesses to offer employees the option of
participating in a “point-of-service” plan without increasing
the employer's  contribution to health benefits. These
companion resolutions emanated from a study of this issue
published as 1997 House Document 79. (Appendix A, pages
61 and 72)

Related Budgetary Action: A total of $100,000 GF was
appropriated to support this study.



SJR 298

SR 316/
HJR 655

SJR 317

SIR 343

HJR 551

HJR 611

Directs the Joint Commission on Health Care to study various
issues regarding Virginia’s indigent and uninsured
populations. (Appendix A, page 63)

Establish a task force within the Joint Commission on Health
Care to address outstanding aging and long-term care issues.
(Appendix A, pages 65 and 74)

Related Budgetary Action: A total of $125000 GF was
appropriated to support this study.

Directs the Secretary of Health and Human Resources to review
the boards, commissions, and councils within the Secretariat
and recommend any appropriate revisions, consolidations or
restructuring. This resolution emanated from a study of this
issue published as 1997 Senate Document 8. (Appendix A,
page 67)

Memorializes Congress to allow PACE projects to receive
provider status for purposes of reimbursement from Medicare
and Medicaid. This resolution emanated from a study of this
issue published as 1997 House Document 28. (Appendix A,
page 68)

Expresses the General Assembly’s support for Virginia Health
Information’s strategic plan for developing and publishing
useful health care cost and quality information. (Appendix A,
page 69)

Directs the Bureau of Insurance to study whether certain
provisions of Chapter 43 of Title 38.2 (the HMO Act) should
apply to other managed care products. This resolution
emanated from a study of this issue published as 1997 Senate
Document 7. (Appendix A, page 71)



Virginia’s “Freedom of Choice “ Law Was Enacted in 1994

The 1994 Session of the General Assembly passed House Bill 840 which
provided that health insurers and health maintenance organizations
(HMOs) issuing policies or contracts requiring use of network providers
could not prohibit an enrollee from receiving pharmacy or ancillary
medical services from the provider of his/her choice so long as the
provider accepted the insurer/HMO’s reimbursement as payment in full.
This legislation commonly is referred to as Virginia’s “freedom of choice”
law.

While the term “ancillary medical services” was not defined in the statute,
the Bureau of Insurance, through its regulatory authority, ruled that
carriers and HMOs should interpret the term very broadly to include
durable medical equipment companies, home health agencies, medical
laboratories, and other related medical service providers.

“Freedom of Choice” Provisions Relating to Ancillary Medical Services
Were Repealed in 1995

The General Assembly amended the “freedom of choice” law in 1995
(House Bill 2304) by repealing the provisions which had applied to
ancillary service providers. In addition, a third enactment clause was
included in HB 2304 directing the Joint Commission on Health Care to
conduct a three-year study of ancillary medical services insofar as the
availability and quality of these services are affected by managed care.
The legislation directed the Joint Commission to include its findings in its
1996, 1997, and 1998 reports to the Governor and the General Assembly.
This section of the Joint Commission’s 1996 Annual Report represents the
initial phase of the three-year study.



There Are No Agreed Upon Methods Of Measuring The Impact Of Managed
Care On The Availability And Quality Of Ancillary Medical Services

- Determining whether managed care has affected the availability and
quality of ancillary medical services is difficult at best. To date, there has
been little, if any, research that has addressed this issue. One of the most
perplexing issues in the entire health care arena is defining what
“quality” care is. At present, there is no consensus or agreed upon
definition of “quality health care.” Without a definition of “quality” care,
an accurate, objective, and valid measure of quality becomes virtually
impossible.

Measuring the “availability” of health care services, such as ancillary
medical services, poses fewer methodological problems than measuring
quality. However, because there are no existing data, to do so would
require a significant amount of primary data collection. It is clear that
most managed care entities (i.e;, HMOs, preferred provider organizations,
and “point-of-service” plans, etc.) contract with fewer ancillary service
providers to deliver services to their enrollees than traditional indemnity
insurers. As a result, managed care plans typically reduce the number of
providers from which enrollees can receive covered services. However,
this does not necessarily mean that the services are less available to the
enrollees. Thus, simply comparing the number of ancillary service
providers available to enrollees prior to the 1995 repeal of the “freedom of
choice” law with the number currently available does not address the
question of whether the availability of services has been affected.

Due to the absence of any previous research, primary data collection or
other quantitative measures, interviews were held with various ancillary
service providers and representatives of the insurance/HMO industry to
obtain information from different perspectives as to how the repeal of the
“freedom of choice” law has affected the availability and quality of
ancillary medical services for managed care enrollees.

Thus Far, There Is Little Concrete Evidence That The Availability Of
Ancillary Medical Services Has Been Affected Adversely; However, A
Number Of Providers Report That They Serve Fewer Managed Care
Enrollees Today Than They Did When The “Freedom Of Choice” Law
Originally Was Passed

- From the perspective of the ancillary medical services provider

community, the repeal of the “freedom of choice” law unquestionably has
reduced the number of managed care enrollees that many of these
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providers serve. Regarding the availability of services, there is little
concrete evidence at this time that patients are not able to access necessary
services. However, the repeal has resulted in some patients not being able
to receive covered services from the provider of their choice.

One area that was mentioned as a possible access/availability problem is
when there are changes in the ancillary service provider(s) contracting
with the managed care plan and the former provider’s equipment needs to
be replaced with the new provider’s equipment. Another similar situation
is when the enrollee changes to a different managed care health plan and
must receive his/her equipment or services from the new managed care
plan’s provider. According to some ancillary providers, there is a risk that
these situations may result in patients experiencing a gap in services.

The HMO industry reports that it has not experienced any noticeable
increase in the number of enrollee complaints regarding the availability of
ancillary medical services. At the end of last year, the Department of
Medical Assistance Services, which administers managed care programs
(i.e., Options and Medallion II) for Virginia’s Medicaid recipients, reported
very few complaints regarding the availability of these services.

The Ability To Accurately Measure The Impact Of Managed Care On The
Quality Of Ancillary Medical Services Is Very Limited

As previously noted, defining and measuring the quality of health care
services, whether they be ancillary services, primary care services, surgical
care, or other types of services, is a continuing problem for health care
researchers, providers, insurers, and policymakers. ~An enormous
investment of time and resources would be necessary to develop a valid
methodology of defining and measuring “quality.” In the absence of these
resources, the ability to accurately measure the impact of managed care on
the quality of ancillary medical services is very limited.

Many Ancillary Service Providers Believe The Quality Of Care Is Less
Under Managed Care Plans

When asked what impact managed care is having on the quality of
ancillary medical services, many providers argue that when patients are
required to leave their current provider and switch to the managed care
plan’s provider, the continuity of care is disrupted and the quality of care
is lowered. They also argue that patients’ perception of quality is lowered
when they cannot receive covered services from their provider of choice.
Several providers indicated that some patients have reported not being
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pleased with the quality of services they receiv from their managed care
plan’s provider. However, without a more comprehensive analysis of this
issue, the true impact on quality cannot be determined.

HMOs Report No Noticeable Increase In Enrollee Complaints And Argue
That They Can Better Monitor The Quality Of Care By Contracting With A
Limited Number Of Providers

Similar to the issue of the availability of services, HMOs indicate that they
have not seen any noticeable increase in the number of enrollee
complaints regarding the quality of ancillary medical services. The HMOs
also note that ensuring the quality of their ancillary medical service
providers is very important to them. Because some of these providers are
entering the homes of the HMOs’ enrollees, the HMOs want to ensure the
quality of the services and the persons delivering the services. The HMOs
argue that under a “freedom of choice” law they have a very limited
ability to monitor the quality of a provider's services because they either
do not know the provider or do not interact with the provider on a
consistent basis. The HMOs contend that they are better able to-control the
quality of services when they contract with a limited number of providers
whom they have reviewed and are satisfied that they will deliver quality
services.

The Department Of Health Is Conducting A Study On The State’s Role In
Overseeing The Quality Of Care Provided Under Managed Care Plans

As required by HB 2785 of the 1997 Session of the General Assembly, the
Department of Health (DOH) is conducting a study on what the state’s
role should be in overseeing the quality of health care services provided in
managed care plans. As part of its study, DOH is meeting with providers
(including ancillary - medical prov1ders) consumers, purchasers, and
managed care plans to discuss various issues regarding the quality of
managed care plan health services and what oversight by the state is
needed. The issues of access and availability of services are included in
the scope of the study. The findings and recommendations of the DOH
study should provide insight into whether any state oversight of managed
care plans’ provision of ancillary medical services is needed.

Some Ancillary Medical Service Providers Have Expressed Concern Over

The Manner In Which Some Patients Are Referred To Particular Ancillary
Service Providers
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While not a direct focus of this review, several ancillary service providers
expressed concern over the growing number of patients who are referred
or “steered”to a specific ancillary service provider. Those providers with
concerns argue that such arrangements limit competition in the
marketplace and, similar to the impact of managed care plans, steer
patients away from their businesses.

Ancillary Service Providers Believe The “Freedom Of Choice” Law Should
Be Reinstated; HMOs And The Insurance Industry Believe The Law Should
Not Be Reinstated

Ancillary service providers believe that the “freedom of choice” provisions
should be reinstated to assure the availability and quality of these services.
They also believe patients should: (i) be able to participate in their
discharge planning; (ii) be given information regarding all providers in a
particular service area; and (iii) be able to receive services from the
provider of their choice.

The HMO/insurance industry believes the law should not be reinstated
and that there is no evidence to suggest that such a change is needed.

The Joint Commission will continue to monitor this issue and will include
updates and further information in its 1997 and 1998 annual reports.
Effective July 1, 1997, the Department of Health will be receiving and
responding to consumer complaints regarding quality of care issues. This
information will reviewed and included in subsequent Joint Commission
reports on this topic.

The Joint Commission Is Studying Whether HMOs Should Be Mandated To
Include “Point-of-Service” Plans In Their Benefit Offerings And Have The
Choice Of Plans At The Employee Level

During 1997, pursuant to Senate Joint Resolution 297 and House Joint
Resolution 631, the Joint Commission will be studying whether HMOs
should be mandated to include “point-of-service” plans in their benefit
offerings and have the choice of plans at the employee level. The study
will also look at other ways to expand consumer choice of insurance
plans. The issues to be examined in this study have a direct bearing on
the concerns of ancillary service providers regarding the impact of
managed care. Thus, the issues raised by ancillary service providers will
continue to be analyzed through the course of this study.
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While many other health care issues are demanding the attention of the
Commonwealth and the nation, three challenges are foremost:

¢ How to provide health care for the uninsured, and health protections
for at-risk populations.

¢ How to prepare for the rapid demographic shift that is increasing the
demand for long-term care.

* How to monitor and ensure quality in the health care marketplace.

This report provides an overview of Virginia’s current efforts to answer
these challenges. It also reviews the Commonwealth’s response to
Kassebaum-Kennedy federal health insurance reforms (The Health
Insurance Portability and Accountability Act of 1996), and reflects the
transformation of the health care market, both statewide and nationally.

CHANGES IN THE HEALTH CARE DELIVERY SYSTEM

The rapid pace of growth and change in the Virginia’s health care delivery
system is more the result of market pressures than state or federal reforms.
Occupancy rates in hospitals, nationwide, have moved below 60 percent,
motivating bed closures and administrative cuts. Physician income is
dropping, in tandem with a switch to salaried positions, versus self-
employment. And managed care plans are replacing a larger and larger
share of traditional fee-for-service plans. Hospitals, physicians, insurers
and others are responding to the changing marketplace by forming
alliances and branching into areas beyond their traditional jurisdictions.

Managed Care

What was, in the late 1980s, a shift to the broad concept of managed care,
has become, in the late 1990s, a move toward more integrated and refined
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models, with defined pools of providers and access to care coordinated
and managed by a primary care physician. Nationwide, nearly one in
four individuals (22.4%) is covered by a Health Maintenance Organization
(HMO), the most widely tracked form of managed care. Enrollment in
other managed care plans, such as Preferred Provider Organizations
(PPOs) and Point-of-Service plans (POS) is growing rapidly, as well. At
the same time, the boundaries between the various forms of managed care
are becoming less distinct. (See Figure 1)

Figure 1
Market Share of Employer-Sponsored Health Plans
1996

PPOs
25%

Conventional
26%

Source: Healthcare Trends Report, January, 1997

The number of Virginians enrolled in managed care plans has increased
dramatically since 1990. Among them are 183,000 state employees who
participate in the Key Advantage and HMO plans, and more than 330,000
Medicaid recipients. These numbers will continue to increase as the
public and private sector gain from managed care’s emphasis ©
prevention and cost containment. '

While HMOs have been specifically regulated in Virginia, other forms of

. managed care, including PPOs and POS plans have not been subject to the
same oversight. As such, the Bureau of Insurance now is investigating
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whether certain provisions of the Code, which currently pertain only to
HMGOs, should be extended to other managed care products. This is the
latest in a series of actions that Virginia has taken to both accommodate
the evolution of the managed care industry and provide protection to
Virginians enrolled in such plans. (See Figure 2)

Figure 2
History of Managed Care Legislation in Virginia

”

"Patient Protection
Act Enacted
"Freedom of Choice"
Revised OB Direct Access

PPO & Enacted
HMO "Any Willing "Freedom of Utilization Rev.
Legis. Provider” Choice" Legis.  Standards Min. Maternity

Enacted Legis. Enacted  Enacted Enacted Stays Enacted

1980 1983 1994 1995 1996

Source: Joint Commission on Health Care Staff Analysis

Toward An Integrated Delivery System

While today, the health care system in Virginia, and the nation, is
comprised of independent “components” (hospitals, insurers, physicians,
etc.), it is hoped that, eventually, these divisions between providers will be
replaced by an integrated delivery system, which unifies the provision of
care with its financing. This type of structure weaves together all levels of
care to create a system with a single incentive - to keep people healthy. To
be successful, an integrated delivery system must establish
interdependence among all of the providers, eliminating cost shifting and
creating fair and equitable distribution throughout the continuum of care.

Insurers, hospitals, physician groups and others have developed and are
promoting their own models for integrated service delivery. While they
differ in specifics, their goals, in terms of patient care, are the same. It will
be important to work with these groups toward the creation of a truly
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integrated delivery system — a structure that provides the incentives
needed for all partners to work together. As part of this progression, it will
be important for Virginia’'s licensure laws to be adapted to accommodate
changes in the traditional boundaries separating provider groups.

HEALTH INSURANCE REFORM

Individuals and small groups historically have experienced the most
difficulty obtaining affordable, comprehensive health insurance. For a
number of years, Virginia has been taking action to address these
inequities, and has passed a series of small group and individual
insurance reforms. Now, with the passage of the Health Insurance
Portability and Accountability Act of 1996 (Kassebaum-Kennedy), and the
subsequent Virginia legislation (SB 1112, HB 2887), the state’s existing
individual reforms have been broadened and its small group reforms have
been extended to include larger groups.

Individual Health Insurance Reform

Under Kassebaum-Kennedy, a newly defined group of “qualified”
individuals must be offered policies on a guaranteed issue basis that
include the following: guaranteed renewability (with standard
exceptions); no pre-existing condition waiting periods; and credits for
waiting periods served in previous coverage. Although far reaching, these
reforms address only a defined, and very small, “eligible” population. To
qualify, individuals must have had 18 months of coverage in a group
health plan within the last 63 days; must not be eligible for other coverage
(e.g., Medicare, Medicaid, or group insurance); and must have exhausted
any COBRA eligibility.

Virginia already had provided individuals with “guaranteed
renewability,” limits on pre-existing condition waiting periods, and
credits for waiting periods served in previous coverage. For certain
eligible individuals, Kassebaum-Kennedy enhanced the state reforms,
adding guaranteed issue of coverage and prohibiting pre-existing
condition exclusions, including waiting periods. States were given some
latitude in how they implemented the “guaranteed issue” provision for
individuals. The approach Virginia chose provides individuals with the
greatest choice of coverage options - similar to the approach taken in the
~ small group market.
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Group Health Insurance Reform

Kassebaum-Kennedy has extended most of the small group reforms
already in place in Virginia to groups of all size. The legislation also
extended Virginia’s “guaranteed issue” reform to cover all plans, rather
than solely “standard” and “essential,” and widened the maximum
group size to 50 from 25. Included in Kassebaum-Kennedy are other
reforms that mirror those already enacted in the Commonwealth,
including pre-existing condition waiting periods and guaranteed
renewability.

Where necessary, Virginia has amended its insurance statues to comply
with the new federal requirements. While not addressed in the
Kassebaum-Kennedy reform, Virginia will continue to require carriers to
rate primary small groups (2-25) on a modified community rating basis
(for the essential and standards plans). This feature makes coverage more
affordable for groups with medical risks without unduly penalizing
others.

One of the highlights of Kassebaum-Kennedy is that the many of the
group reforms now apply even to self-funded ERISA-exempted groups — a
huge section of the health care marketplace that the Commonwealth had,
heretofore, been unable to affect. (See Figure 3)

Changes Spur Creation Of Virginia Children’s Medical Security Insurance
Plan

The “guaranteed issue” requirement for small groups included in
Kassebaum-Kennedy essentially eliminated Virginia’s primary reason for
providing tax incentives to “open enrollment” carriers. By eliminating
these tax advantages, the state will generate an estimated $7.5 million per
year in additional general fund revenues. HB 2682 of 1997 captured the
revenue generated through the change in the open enrollment status and
channeled these resources into the creation of the Virginia Children’s
Medical Security Insurance Plan.

The Department of Medical Assistance Services (DMAS) has been directed
to develop the proposal for implementing the Virginia Children’s Medical
Security Insurance Plan by December 1, 1997. The program will provide
coverage to children (age 0-18) living in families with annual incomes at
or below 200 percent of the federal poverty level.
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Figure 3
Insurance Status Of Virginians
1996
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Other Implications of Kassebaum-Kennedy

A number of other changes were included in the Health Insurance
Portability and Accountability Act of 1996, including a gradual increase in
the deduction for health insurance premiums for self-employed
individuals (rising from the current 30% to 80% by the year 2000), and tax
exemptions for unreimbursed expenses for qualified long-term care
services. Also, while HIPAA does not mandate that states take action on
Medical Savings Accounts (MSAs), Virginia’'s Tax Department is
coordinating an inter-agency task force to develop a MSA plan for
consideration by the 1998 session. :

CARING FOR THE UNINSURED AND
MEDICALLY UNDERSERVED

While the Kassebaum-Kennedy legislation and subsequent Virginia
reforms have done much to address the health insurance needs of
“individuals and small groups, the fact remains that more than 850,000
Virginians are uninsured. Many thousands of others have access to
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insurance, but live in areas of the state that have a shortage of primary
care providers.

The Joint Commission, in cooperation with the Board and Department of
Health, the Board and Department of Medical Assistance Services, the
Commonwealth’s academic health centers, and various governmental,
public and private entities, is involved in a comprehensive study of the
provision of health care for the indigent and uninsured, as directed by SJR
298.

The Uninsured

The working poor and their families are, by far, the most likely Virginians
to be uninsured, according to a 1996 survey by the Virginia Health Care
Foundation. Most of the state’s uninsured (57%) work full time, another
12 percent of the rest are employed part-time. Their average annual
household income is less than $30,000.

Health insurance is available to many of the uninsured through
employer-sponsored plans, but, for nearly half (47%), the cost of
premiums is too high. Others work too few hours (15%) or are too newly
employed to qualify for coverage (32%).

Due to their lack of health insurance, these adults and children are far less
likely to receive ongoing primary care, and suffer from preventable, and
costly, diseases and complications.

Changes in employee and employer shares of health insurance premiums
impact coverage decisions. This forces many low income employees to
eliminate coverage for themselves and/or their dependents. For others,
insurance is unaffordable, due to pre-existing conditions.

Medicaid, which is administered by the Commonwealth and funded by
the state and federal government, is the major program available for low-
income persons who do not have insurance. It also finances care for
several “special populations,” including the mentally and physically
disabled and the indigent elderly.

Between 1990 and 1995, the number of Virginia Medicaid recipients grew
by 68 percent, with the expenditures during this period growing by 112
percent. Currently, 725,000 Virginians receive Medicaid-funded health
care services.
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Until recently, many Medicaid enrollees were using hospital emergency
rooms as their primary point of access. Not only was this utilization
inappropriate, given the non-emergent needs of the typical patient, it was
extraordinarily expensive. In addition, it provided few opportunities for
follow-up or preventive care.

Today, nearly three quarters of Medicaid recipients are participating in
one of the state’s three managed care programs. These programs, outlined
below, are intended not only to reduce costs, but to provide true primary
care: continuous, comprehensive and coordinated.

e Medallion I - By establishing a system through which Medicaid
patients have a personal primary care physician who provides case
management oversight as well as any needed care, the Department of
Medical Assistance Services has tackled the issue of continuity of care.
Participating physicians ensure that their Medicaid patients receive
appropriate primary care in a fee-for-service environment.

¢ Options - Virginja Medicaid patients participating in Medallion I are
offered a choice: either continue with the Medallion I plan or enroll in
a participating area HMO.

e Medallion II - Nearly two years ago, Tidewater area Medicaid
enrollees were transferred to Medallion I, an HMO-only plan. Today,
approximately 90,000 Medicaid recipients in the Tidewater area are
enrolled in Medallion II, which emphasizes preventive care and case
management.

Future efforts will include reforming the state’s managed care approaches
to better meet the needs of all Medicaid enrollees, both the uninsured and
those in special populations.

The Underserved

Even those with insurance coverage are not guaranteed access to needed
services. Some cannot find providers willing to accept low income
patients. Others live in medically underserved areas, both urban and
rural, in which there is a shortage of primary care professionals.

Virginia has placed substantial emphasis on increasing the number of

primary care providers in underserved areas. Among the current
~ initiatives are two important programs sponsored, in part, by the Robert
Wood Johnson Foundation. Working with the Commonwealth’s three
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medical schools, the Generalist Initiative focuses on increasing the
number of medical students who choose to practice primary care. The
Practice Sights Initiative is directed toward increasing recruitment and
retention of primary care providers in underserved areas across Virginia.

Among the tools being investigated to alleviate health professional
shortages is telemedicine -- the use of technology to help deliver medical
care or medical education. Several telemedicine initiatives already are
underway, and others are under review. The Virginia Health Care
Foundation, initiated by the Joint Commission, funds and administers a
number of projects, including some telemedicine initiatives, that are
designed to increase the number of primary care providers in medically
underserved areas. In addition, the state sponsors a variety of scholarship
and loan repayment programs to provide financial assistance and
incentives to those choosing to practice in underserved areas.

Both together and individually, these programs are generating important
benefits for the state, in terms of increasing the pool of primary care
practitioners for underserved communities. Despite their contributions,
however, they cannot overcome the issue of financial access.

Unique Health Care Challenges Facing African-Americans

Although many of the uninsured, as well as many residents in medically
underserved communities, are African-American, the particular needs of
this population are cause for more in-depth study. The rates of many
diseases, conditions, and health risk factors (such as diabetes,
hypertension, teenage pregnancy and crime) are significantly higher in the
African-American community.

As a result of Senate Joint Resolution 355, the Joint Commission is
working with the Office of Minority Health of the State Department of
Health to study the health status and conditions of African-Americans in
the Commonwealth, and to propose actions to remedy identified
problems.
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LONG-TERM CARE

Long-term care is one of the most important health care reform issues
affecting the Commonwealth for a number of reasons:

¢ The elderly population is projected to grow significantly faster in
Virginia than in the nation as a whole. In 1990, there were about
677,000 Virginians age 65 and older. In 20 years, this number will
increase by almost 40 percent, and the population of Virginians age 85
and older will more than double by 2010.

e The “baby boom” generation is heading toward retirement age, leaving
a smaller workforce to pay for the care of an increasing population of
retirees.

¢ The rise in single parent households, the decrease in the number of “at
home” parents, and geographic separation between elders and their
children mean that families are less able to provide long-term care to
infirmed parents on a full-time basis.

Add in health care cost inflation, and it is clear that it will be extremely
difficult to maintain the current system of financing and delivering long-
term care.

Containing Long-Term Care Costs

To deal with the state’s increasing financial burden for nursing home care,
Virginia has taken a variety of actions to limit the growth of expenditures.
From 1988 through 1996, a moratorium was placed on the number of
nursing home beds. Last year, this “cap” was amended to allow
controlled growth in areas demonstrated to have a need for additional
beds. The state also has limited the number of individuals who qualify for
state-supported nursing home care by tightening eligibility requirements.
All individuals must go through stringent pre-admission screening to
determine whether they are functionally impaired to such a degree that
they require institutional (i.e., nursing home) care. As a result, Virginia’s
nursing home residents are more functionally impaired than the national
average, an indication that care is being provided to those most clearly in
need. (See Figure 4)
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Figure 4
Percent of Nursing Home Residents with ADL Limitations,
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A Joint Commission task force has been created to address outstanding
long-term care and aging issues, such as consolidation of the acute and
long-term care delivery system (SJR 316/HJR 655). Among the aspects of
long-term care being studied by the task force are these:

¢ The Role of the Family: Where should the line be set between the
family’s responsibility and the state’s. Instead of supplanting the
family, the state needs to devise a system that provides support in a
way that does not diminish the family’s role. It also must reform long-
term care financing to create a more equitable balance of cost sharing
between families, insurers and public programs.

¢ Long-Term Care Insurance: It is crucial to re-examine Virginia’'s role in
supporting long-term care insurance. Unless and until these policies
are made practical, the state will increasingly be relied upon as a
primary source of funding for long-term care.

* Setting-Based Reimbursement: Currently, long-term care provided in a

nursing home setting is reimbursed at a significantly higher rate than
home and community based care. While some of this disparity is
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attributable to “inpatient” versus “outpatient” costs, there are

convincing arguments in favor of narrowing the gap in reimbursement
rates.

* Licensure: In addressing long-term care issues, it will be important for
the state to maintain a balance between the overlapping issues of

licensure, reimbursement, and quality across the entire continuum of
care.

e Consolidation: Although past efforts directed toward consolidating
long-term care related functions or even licensure into one state entity
have not been successful, the potential advantages of such concepts are
likely to be reexamined.

¢ Acute vs. Long-Term Care: Existing barriers between the long-term care
and acute care systems interfere with the delivery of comprehensive
coordinated care. Particularly problematic are the financial
disincentives that motivate shifting of patients between hospitals and
nursing homes. _

The Joint Commission Task Force on Long-Term Care will be conducting
briefings on these and other related long-term care issues in August,
September, and October 1997.

MEASURING AND MONITORING QUALITY

The Joint Commission has been involved in charting a course for the
Commonwealth in both quality and cost assessment, two important
aspects of health care reform. Over the past several years, it has
shepherded the state’s move away from charge-based analysis toward
patient-based analysis.

In the 1970s, the Virginia Health Services Cost Review Council was
established to analyze health care charges in hospitals and nursing
homes. As the market changed over the next two decades, it became
apparent that the demand for data solely on the cost of care at the
institutional level had been overtaken by a greater need to have an entity
in place to monitor more patient focused data. As part of this shift, in
1993, Virginia Health Information (VHI) was awarded a contract to

collect, analyze and disseminate patient-level health care data. Then, in
1996, the state moved to eliminate the Cost Review Council and transfer
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additional responsibilities to VHI. This transition has resulted in a
number of meaningful changes:

e Health plans and physicians are now in the process of being
incorporated into the data collection and analysis process, in addition
to the hospital and nursing home information formerly collected by the
Cost Review Council.

¢ Rather than a state agency, VHI is a nonprofit public/private
partnership which includes representatives from the business,
consumer, hospital, nursing home, insurer and physician
communities, as well as the state. ‘

¢ The emphasis now is on information on health care quality that is
accessible and of value to consumers, as well as being useful to the
state and other health care purchasers.

Late in 1996, VHI presented its Strategic Plan to the Board of Health,
Governor Allen, and the General Assembly. The plan, which extends
through June 30, 1999, details VHI's proposals for developing information
to assist consumers and purchasers in buying health care services or
choosing health care providers. The General Assembly, through adoption
of HJR 551, expressed its support of the plan. An update on VHI efforts
toward these specific quality and data projects will be presented to the
Joint Commission on October 1, 1997.

Both as a provider, through the state’s two teaching hospitals, and as a
financier, through the managed care programs now in place for Virginia
employees and some Medicaid enrollees, the Commonwealth is a partner
in the state’s efforts to promote quality care. Beyond that, the most
appropriate role for the state may be in continuing to foster quality
improvements at the micro level, rather than promoting reform at the
macro level.

Micro reform has proven particularly effective in the health care quality
arena. Hospitals, for example, are expending tremendous effort to
improve quality within their institutions. Through these individual
efforts, the overall quality of health care is being improved for Virginians
without relying on statewide reforms that could be extremely difficult to
apply to such a geographically and demographically diverse area.

One ongoing challenge is that “quality” is highly subjective and often very
difficult to quantify. While there are ways to measure some aspects of
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Provides clear statutory authority for the Commissioner
of Health to develop and direct the state's trauma system
and its component parts.

SB 1102/ Enacts revisions to certain insurance laws to facilitate

HB 2784  the development and appropriate oversight of PACE
and Pre-PACE program sites.

SB 1112/ Enacts revisions to various insurance law (individual

HB 2887  and group markets) to comply with the provisions of

HB 2477

HB 2785

HB 2786

the Kassebaum-Kennedy health insurance reform law
(HIPAA). Adjusts the requirements and tax provisions
of Va.'s "open enrollment” program to reflect the small
group (2-50) market reforms in the Kassebaum-
Kennedy legislation.

Requires the Commissioner of Health to conduct
an annual review of the COPN program.

Amends Section 38.2-305(B) such that the required

notice on insurers' policy forms regarding the Bureau

of Insurance's complaint review process must also

appear on certificates and evidences of coverage; and
extends the required notice to policy forms issued by
HMOs and health services' plans. Requires the
Department of Health (DOH) to review HMOs' quality

of health care services and the Bureau of Insurance to
examine HMOs' complaint systems. Requires DOH to:

(i) study the need for an appeals/ombudsman program,
(ii) recommend the appropriate role of the Commonwealth
in monitoring and improving the quality of care in
managed care plans, and (iii) receive and respond to
complaints from managed care enrollees forwarded by

the Bureau of Insurance.

Provides that the Essential and Standard Benefits plans
shall provide 365 days of inpatient hospital care, and
expands the statutory authority of the Special Advisory
Commission on Mandated Benefits to review the Essential
and Standard plans and recommend changes to the
Bureau of Insurance.
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Resolutions:

SJR 297/
HJR 631

SJR 298

SIR 316/

HJR 655
SJR 317

Establishes a task force within the JCHC to develop
options to enhance the opportunity of Va.'s businesses
to offer employees the option of participating in a
point-of-service plan without increasing the employer's
contribution to health benefits.

Directs the Joint Commission to study various issues
regarding Virginia's indigent and uninsured populations.

Establishes a task force within the JCHC to address
outstanding LTC and aging issues.

Directs the Secretary of Health and Human Resources
to review the boards, commissions, and councils
within the Secretariat and recommend any appropriate
revisions, consolidations or restructuring.

Memorializes Congress to allow PACE projects to
receive provider status for purposes of reimbursement
from Medicare and Medicaid.

Expresses the General Assembly's support for Virginia
Health Information's strategic plan for developing and
publishing useful health care cost and quality information.

Directs the Bureau of Insurance to study whether certain
provisions of Chapter 43 of Title 38.2 (HMO Act) should
apply to other managed care products.







CHAPTER 321
An Act to amend and reenact § 32.1-111.3 of the Code of Virginia, relating to the statewide emergency medical care sysiem.
{S 1034]
Approved March 13, 1997

Be it enacted by the General Assembly of Virgima:
1. That §32.1-111.3 of the Code of Virginia is amended and reenacted as follows:
§32.1-111.3. Statewide emergency medical care system.

A. The Board of Health shail develop a comprehensive, coordinated, emergency medical care system in the Commonwealth
and prepare a Statewide Emergency Medical Services Plan, which shall incorporate, but not be limited to, the plans prepared
by the regional emergency medical services councils. The Board shall review the Plan triennially and make such revisions as
may be necessary. The objectives of such Plan and the system shall include, but not be limited to, the following:

1. Establish a comprehensive statewide emergency medical care system, incorporating facilities, ransportation, manpower,
communications, and other components as integral parts of a unified system that will serve to improve the delivery of
emergency medical services and thereby decrease morbidity, hospitalization, disability, and mortality;

2. Reduce the time period between the identification of an acutely ill or injured patient and the definitive treatment;
3. Increase the accessibility of high quality emergency medical services to all citizens of Virginia;

4. Promote continuing improvement in system components including ground, water and air transportation, COmmunicauons,
hospital emergency departments and other emergency medical care facilities, consumer health information and education, and
health manpower and manpower training;

* . Improve the quality of emergency medical care delivered on site, in transit, in hospital emergency departments and within
¢ hospital environment;

o. Work with medical societies, hospitals, and other public and private agencies in developing approaches whereby the many
persons who are presently using the existing emergency deparunent for routine, nonurgent, primary medical care will be
served more appropriately and economically;

7. Conduct, promote, and encourage programs of education and training designed to upgrade the knowledge and skills of
health manpower involved in emergency medical services;

8. Consult with and review, with agencies and organizations, the development of applications to governmental or other
sources for grants or other funding 10 support emergency medical services programs;

9. Establish a statewide air medical evacuation system which shail be developed by the Department of Health in coordination
with the Deparument of State Police and other appropriate state agencies; .

10. Establish and maintain a process for designation of appropriate hospitals as trauma centers and specialty care centers
based on an applicable national evaluation system;

11. Establish a comprehensive emergency medical services patient care data collection and evaluaution system pursuant to
Arucle 3.1 (§32.1-116.1 et seq.) of this chapter; and

12. Collect data and information and prepare reports for the sole purpose of the designation and verification of rauma centers
and other specialty care centers pursuant to this section. All data and information collected shall remain confidential and shall
be exempt from the provisions of the Virginia Freedom of Information Act (§2.1-340 et seq.).

B. The Board of Health shall also promuigate regulations to establish a siatewide prehospital and interhospital trauma triage
plan which (i) sets standards and criteria for triage and for rauma center designations and (ii) is designed to provide quality
improvement monitoring and to ensure that rauma patients receive rapid access to appropriale, organized rauma care. The
first set of such regulations shall be effective in 280 days or less from enactment of this provision.

. Whenever any state-owned aircraft, vehicle, or other form of conveyance is utilized under the provisions of this section,
1 appropriate amount not to exceed the actual costs of operation may be charged by the agency having administrative control
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of such aircraft, vehicie or other form of conveyance.




- CHAPTER 475
An Act to amend and reenact § 38.2-226.1 of the Code of Virginia and to amend the Code of Virginia by adding in Article |
of Chapter 10 of Title 32.1 a section numbered 32.1-330.3. relating to health insurance: exemption from insurance regulation
for certain long-term care prepaid health plans.
(S 1102]

Approved March 18, 1997
Be it enacted by the General Assembly of Virginia:

1. That §38.2-226.1 of the Code of Virginia is amended and reenacted and that the Code of Virginia is amended by adding in
Arucle 1 of Chapter 10 of Title 32.1 a section numbered 32.1-330.3 as follows:

§32.1-:330.3. Operation of a pre-PACE plan; oversight by Department of Medical Assistance Services.

A. 1. Operation of a pre-PACE plan that participaies in the medical assistance services program must be in accordance with a
prepaid health plan contract with the Department of Medical Assistance Services.

2. As used in this section, "pre-PACE plans" mean long-term care prepaid health plans (i) authorized by the United States
Health Care Financing Administration pursuant to § 1903 (m) (2) (B) of Title XIX of the United States Social Security Act
and the state plan for medical assistance services as established pursuant to Chapter 10 (§32.1-323 et seq.) of Title 32.1 and
{ ili ) which have signed agreements with the Department of Medical Assistance Services as long-term care prepaid health
plans.

B. All contracts and subcontracts shall contain an agreement to hold harmless the Depariment of Medical Assistance Services
and pre-PACE participants in the event that a pre-PACE provider cannot or will not pay for services performed by the
subcontractor pursuant to the contract or subcontract.

" During the pre-PACE period, the program shall have a fiscally sound operaiion as demonstrated by total asses being
‘er than total unsubordinated liabilities, sufficient cash flow and adequate liquidity to meer obligations as they become
-and a plan for handling insolvency approved by the Department of Medical Assistance Services.

D. The pre-PACE plan must demonstrate that it has arrangemenis in place in the amount of, at least, the sum of the following
lo cover expenses in the event of insolvency:

1. One month’s total capitation revenue to cover expenses the month prior to insolvency; and

2. One month’s average payment of operating expenses (o cover potential expenses the month afier the date of insolvency has
been declared or operations cease.

Appropriate arrangements io cover expenses must include one or more of the following: reasonable and sufficient net worth.
insolvency insurance, letters of credit or parental guaraniees.

E. Pre-PACE plans which contract with private pay participanis shall. at all times, hold in a segregated escrow account an
amount at least equal to two months’ capitation payment for each private pay participant of the pre-PACE site. Such amounts
Shall be in addition to any amounts or other arrangements required under subsection D and shall be used to assist the private
pay participants in obtaining substitute services in the case of insolvency or other failure of the pre-PACE site.

1. Enrollment at any one pre-PACE site of private pay participants shall be limited 10 a maximum of five percen.

2. For the purposes of this section, "private pay participants" means those persons who do not participate in programs
authorized pursuant to Title XVIII of the United States Social Security Act. or Title XIX of the United States Social Security
Act and the state plan for medical assistance services as established pursuant 1o Chapter 10 (§32.1-323 et seq.) of Title 32.1.

F. Full disclosure shall be made to all private pay participants. and to those individuals in the process of enrolling in the
pre-PACE site, that the pre-PACE program is not insurance and should not be considered a substitute for insurance. In
additon. disclosure shall include a statement that services are not guaranteed beyond a thirry-day period.

“he Board of Medical Assistance Services shall establish a Transitional Advisory Group to determine license .

Arements. regulations and ongoing oversight. The Advisory Group shall include represeniatives from each of the

rwing organizations: Department of Medical Assistance Services. Department of Social Services. Department of Health.
vureau of Insurance. Board of Medicine. Board of Pharmacy. Departmen: for the Aging and a pre-PACE provider.
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§$38.2-226.1. Provisions of ttle not applicable to certain long-term care prepaid health plans.

A. Thus title shall not apply to pre-PACE, long-term care i i i i

. Thas ] not aj _E, long prepaid health plans (i) authorized by the United States Health Care

Flmax}cmg Administranon pursuant to § 1903 (m) (2) (B) of Title XIX of the United States Social Security Act and the state

g an for medical assistance services as established pursuant to Chapter 10 (§32.1-323 et seq.) of Title 32.1 and (ii) which
ave signed agreements with the Department of Medical Assistance Services as long-term care prepaid health plans.

. p-PAC;E, long-term care prepaid health plans identified in subsection A may include coverage for individuals-whe-
a3 BB oR-for-medical-assistance-sersice-pursuani-to-Chaptortb L 22 gt-seg-oflitle-32-t-—SuehH

eparanent-of Medical-Assistance-Sep ‘_ es—-and-then-oniy-for-the-dus ion-of-such-appeal eligible for medical assistance
services and those whose coverage is paid from private sources including commercial coverage.




CHAPTER 307
An Act 10 amend and reenact §§ 38.2-3431, 38.2-3433. 38.24214. 38.2-4216.1. 38.2-4217. 38.2-4229.1. 38.24306.
38.24319, and 58.1-2501 of the Code of Virginia: o amend the Code of Virginia by adding in Chapter 34 of Title 38.2 an
article numbered 4.1 . consisting of sections numbered 38.2-3430.1 through 38.2-3430.10; by adding sections numbered
38.2-3432.1, 38.2-3432.2. and 38.2-3432 3 by adding in Article 5 of Chapier 34 of Title 38.2 sections numbered
38.2-3434 through 38.2-3437; and by adding in Chapter 43 of Title 38.2 sections numbered 38.2-4322 and 38.2+4323, and
to repeal § 38.2-3432 of the Code of Virginia. relating to health insurance. implementing the provisions of PL. 104-191. the
Health Insurance Porability and Accountability Act.
[S1112)
Approved April 2. 1997

Be it enacted by the General Assembly of Virginia:

1. That §§38.2-3431, 38.2-3433, 38.2-4214, 38.2-4216.1. 38.2-4217, 38.2-4229.1, 38.2-4306, 38.2-4319, and
58.1-2501 of the Code of Virginia are amended and reenacted; that the Code of Virginia is amended by adding in Chapter 34
of Title 38.2 an article numbered 4.1. consisting of sections numbered 38.2-3430.1 through 38.2-3430.10; by adding
sections numbered 38.2-3432.1, 38.2-3432.2, and 38.2-3432.3; by adding in Article 5 of Chapter 34 of Title 38.2 sections
numbered 38.2-3434 through 38.2-3437; and by adding in Chapter 43 of Title 38.2 sections numbered 38.2-4322 and
38.2-4323 as follows:

Article 4.1. Individual Health Insurance Coverage.
$§38.2-3430 1. Application of article.

This article applies to individual health insurance coverage offered. sold. issued, or renewed in this Commonweaith. but shall
not apply to any individual health insurance coverage for any of the "excepted benefits” defined in $38.2-3431. In the event
of conflict between the provisions in this article and other provisions of this title. the provisions of this article shall be
conrrolling.

38.2-3430.2. Definitions.
A. The terms defined in §38,2-343] that are used in this article shall have the meanings set forth in that section.
B. For purposes of this article:
"Eligible individual" means an individual:
1. (i) for whom. as of the date on which the individual seeks coverage under this section, the aggregate of the periods of
creditable coverage is eighteen or more months and (ii) whose most recent prior creditable coverage was under a group health
plan. governmental plan or church plan or health insurance coverage offered in connection with any such plan;
2. Who is not eligible for coverage under (i) a group health plan. (ii) part A or part B of title XVIII of the Social Security Act,
or (iii) a state plan under Title XIX of such Act, or any successor program. and does not have other health insurance

coverage;

3. With respect to whom the most recent coverage within the coverage period described in subdivision I was not terminated
based on a factor described in subdivision B I or B 2 of §38 2-3430 7 relating to nonpayment of premiums or fraud;

4. If the individual had been offered the option of continuation coverage under a COBRA continuation provision or under a
similar state program, who elected such coverage: and

5. Who. if the individual elected such continuation coverage, has exhausted such continuation coverage under such provision
or program.

$38.2-3430.3. Guaranteed availability of individual health insurance coverage lo certain individuals with prior group
coverage.

A. Guaranteed availabiliry.

All eligible individuals shall be provided a choice of"‘all individual health insurance coverage currently being offered by a
ealth insurance issuer and the chosen coverage shall be issued.
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2. Such coverage provided as required in subdivision A | shall not impose any preexisting condition exclusion with respect
to such coverage.

B. Health insurance issuers are prohibited from imposing any limitations or exclusions based upon named conditions that
apply to eligible individuals.

$38.2-3430.4. Special rules for network plans.
A health insurance issuer that offers health insurance coverage in the individual market may:

1. Limit the individuals who may be enrolled under such coverage to those who live, reside. or work within the service area
for such network plan;

2. Within the service area of such plan. deny such coverage t such individuals if the health insurance issuer has .
demonstrated to the Commission that: (i) it will not have the capacity to deliver services adequately to additional individual
enrollees because of its obligations to existing group contract holders. enrollees and enrollees covered under individual
contracts and (ii) it is applying this section uniformly to individuals without regard to any health status-related factor of such
individuals and without regard to whether the individuals are eligible individuals;

3. A health insurance issuer, upon denying health insurance coverage in any service area in accordance with subdivision A 2.
may not offer coverage in the individual market within such service area for a period of 180 days after such coverage is
denied.

$38.2-3430.5. Application of financial capacity limits.

A. A health insurance issuer may deny health insurance coverage in the individual market to an eligible individual if the health
insurance issuer has demonstraied to the saiisfaction of the Commission that:

1. It does not have the financial reserves necessary to underwrite additional coverage. and

2. It is applying this section uniformly to all individuals in the individual market in the Commonwealth consistent with the
laws of this Commonwealth and without regard to any health status-related factor of such individuals and without regard to
whether the individuals are eligible individuals.

B. A health insurance issuer. upon denying individual health insurance coverage in any service area in accordance with
subsection A. may not offer such coverage in the individual market within such service area for a period of 180 days after the
date such coverage is denied or until the health insurance issuer has demonstrated to the satisfaction of the Commission that
the health insurance issuer has sufficient financial reserves to underwrite additional coverage. whichever is later.

$38.2-3430.6. Market requirements.

A. The provisions of §38.2-3427 shall not be construed to require that a health insurance issuer offering health insurance
coverage only in connection with group health plans or through one or more bona fide associations. or both, offer such
heaith insurance coverage in the individual market.

B. A heaith insurance issuer offering health insurance coverage in connection with group health plans under this title shall not
be deemed 1o be a health insurance issuer offering individual health insurance coverage solely because such issuer offers a
conversion policy.

§38.2-3430.7. Renewability of individual health insurance coverage.

A. Except as provided in this section, a health insurance issuer that provides individual health insurance coverage shall renew
or continue in force such coverage at the oprion of the individual.

B. A health insurance issuer may nonrenew or discontinue health insurance coverage of an individual in the individual market
based on one or more of the following:

1. The individual has failed 10 pay premiums or contributions in accordance with the terms of the health insurance coverage
oOr the issuer has not received timely premium payments;

2. The individual has performed an act or practice that'constitutes fraud or made an intentional misrepresentation of material
Jact under the terms of the coverage:



3. The issuer is ceasing to offer coverage in the individual market in accordance with subsection C and applicable state law;

4. In the case of a health insurance issuer that offers health insurance coverage in the individual market through a network
plan, the individual no longer resides. lives, or works in the service area. or in an area for which the health insurance issuer
is authorized to do business but only if such coverage is terminated under this section uniformly without regard to any health
status-related factor of covered individuals; or

3. In the case of heaith insurance coverage that is made available in the individual market only through one or more bona fide
associations, the membership of the individual in the association (on the basis of which the coverage is provided) ceases but
only if such coverage is terminated under this section uniformly without regard to any health siatus-related factor of covered
individuals.

C. Requirements for uniform termination of coverage.

1. In any case in which a health insurance issuer decides to discontinue offering a particular type of hgalth insurance coverage
offered in the individual market, coverage of such type may be discontinued by the health insurance issuer only if:

a. The health insurance issuer provides notice to each covered individual provided coverage of this type in such market of
such discontinuation gt least ninety days prior to the date of the discontinuation of such coverage;

b. The health insurance issuer offers to each individual in the individual market provided coverage of this type, the option to
purchase any other individual heaith insurance coverage currently being offered by the health insurance issuer for individuals
in such market; and :

c. In exercising the option to discontinue coverage of this type and in offering the option of coverage under subdivision 1 b
of this subsection, the health insurance issuer acts uniformly without regard to any health siatus-related factor of enrolled
individuals or individuals who may become eligible for such coverage.

2. Discontinuance of all coverage.

a. Subject to subdivision I c of this subsection. in any case in which a health insurance issuer elects to discontinue offering
all health insurance coverage in the individual market in the Commonwealth, health insurance coverage may be discontinued
by the health insurance issuer only if: (i) the health insurance issuer provides notice to the Commission and to each individual
of such discontinuarion at least 180 days prior to the date of the expiration of such coverage and (ii) all health insurance
issued or delivered for issuance in this Commonwealth in such market is discontinued and coverage under such health
insurance coverage in such market is not renewed.

b. In the case of discontinuation under subdivision 2 a of this subsection in the individual marke. the health insurance issuer
may not provide for the issuance of any health insurance coverage in the individual market in this Commonwealth during the
five-year period beginning on the date of the discontinuation of the last heaith insurance coverage not so renewed.

D. At the time of coverage renewal, a health insurance issuer may modify the health insurance coverage for a policy form
offered 1o individuals in the individual market so long as such modification is consistent with the laws of this Commonwealth
and effective on a uniform basis among all individuals with that policy form.

E. In applying this section in the case of health insurance coverage thai is made available by health insz_:rance issuers inthe
individual market to individuals only through one or more associations, a reference to an "individual” is deemed to include a
reference to such an association of which the individual is a member.

$38.2-3430.8. Certification of coverage.

The provisions of subsections F through I of §38.2-3432 3 shall apply to health insurance coverage offered by a health
insurance issuer in the individual market in the same manner as they apply 1o health insurance coverage offered by a health
insurance issuer in connection with a group health plan in the small or lurge group market.

$§38.2-3430.9. Regulations establishing standards.

A. The Commission may adopt regulations to enable it to establish and administer such standards relating Lo the provisions of
this article and Article 5 (§38.2-3431 et seq.) of this chapter as may be necessary to (i) implement the requirements of this
rticle and (ii) assure that the Commonwealth’s regulation of health insurance issuers is not preempted pursuant to P. L.
-04-191 (The Health Insurance Portability & Accountability Act of 1996).

B. The Commission may revise or amend such regulations and may increase the scope of the regulations o the extent
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necessary to maintain federal approval of the Commonwealth’s program for regulation of health insurance issuers pursuant to
the requirements established by the United States Department of Health and Human Services.

C . The Commission shall annually advise the standing commitiees of the General Assembly having jurisdiction over
insurance matters of revisions and amendments made pursuant (o subsection B.

§38.2-3430. 10. Effective date.

The provisions of this article shall be effective on July 1, 1997, with the exception of §38.2-3430 3 which shall be effective
onJanuary 1, 1998.

Article 5. Small-EmpleyerMasketRrovisions— Group Market Reforms and Individual Coverage Offered to Emplovees of
Small Employers.

§38.2-3431. Application of article; definitions.

A. This article applies to group health plans and to health insurance issuers offering group health insurance coverage. and
individual policies offered to employees of small employers.

Each insurer proposing o issue individual or group accident and sickness insurance policies providing hospital. medical and
surgical or major medical coverage on an expense incurred basis, each corporation providing individual or group accident and
sickness subscription contracts, and each health maintenance organization or multiple employer welfare arrangement
providing health care plans for heaith care services that offers individual or group coverage to the small employer orprmar-
senall-employes-market in this Commonwealth shall be subject to the provisions of this arucle= Any issuer of individual
coverage to employees of a small employer shall be subject to the provisions of this article if any of the following conditions
are met.

1. Any portion of the premiums or benefits is paid by or on behalf of the small-employer:

2. The eligible employee or dependent is reimbursed, whether through wage adjustments or otherwise. by or on behalf of the
swmall-employer for any poruon of the premium;

3. The small-employer has permitted payroll deduction for the covered individual or any portion of the premium is paid by the
small-employer; or

4. The health benefit plan is treated by the employer or any of the covered individuals as part of a plan or program for the
purpose of §§ 106, 125, or 162 of the United States Internal Revenue Code.

B. For the purposes of this article:

"Actuarial certification” means a written statement by a member of the American Academy of Actuaries or other individual
acceptable to the Commission that a ssall-employercarsier health insurance issuer is in compliance with the provisions of this
article based upon the person's examination. mcluding a review of the appropriate records and of the actuanal assumpuons
and methods used by the small-empleyercarsier-ieaith insurance issuer in establishing premium rates for applicable-heatti
benefit-plans insurance coverage.

“Affiliation period" means a period which. under the terms of the health insurance coverage offered by a health maintenance
organization, must expire before the health insurance coverage becomes effective. The health maintenance organization is not
required to provide health care services or benefits during such period and no premium shall be charged to the participant or
beneficiary for any coverage during the period. '

1. Such period shall begin on the enrollment date.

2. An affiliation period under a plan shall run concurrently with any waiting period under the plan.

"Beneficiary” has the meaning given such term under section 3(8) of the Employee Retirement Income Security Act of 1974
(29 US.C. § 1002 (8)).

“"Bona fide association” means. with respect to health insurance coverage offered in this Commonwealth. an association
which:

1. Has been actively in existence for at least five years:



2. Has been formed and maintained in good faith for purposes other than obtaining insurance;

3. Does not condition membership in the association on any health status-related factor relating to an individual (including an
employee of an employer or a dependent of an employee);

4. Makes health insurance coverage offered through the association available to all members regardless of any heaith
status-related factor relating 1o such members (or individuals eligible for coverage through a member);

5. Does not make health insurance coverage offered through the association available other than in connection with a member
of the association; and

6. Meers such additional requirements as may be imposed under the laws of this Commonwealth.

"Certification” means a written certification of the period of creditable coverage of an individual under a group health plan and
coverage provided by a health insurance issuer offering group health insurance coverage and the coverage (if any} under such
COBRA continuation provision. and the waiting period (if any) and affiliation period (if applicable) imposed with respect to
the individual for any coverage under such plan.

"Church plan" has the meaning given such term under section 3(33) of the Employee Retirement Income Security Act of
1974 (29 U.S.C. § 1002 (33)).

“COBRA continuation provision” means any of the following:

1. Section 49808 of the Internal Revenue Code of 1986 (26 U.S.C. § 4980B), other than subsection (f) (1) of such section
insofar as it relates to pediatric vaccines;

2. Part 6 of subtitle B of Title I of the Employee Retirement Income Security Act of 1974 (29 U.S.C. § 1161 et seq.). other
than section 609 of such Act; or

3. Title XXII of PL. 104-191.

"Community rate" means the average rate charged for the same or similar coverage to all primary small _emplqyer groups with
the same area. age and gender characteristics. This rate shall be based on the casmiers heaith insurance issuer’s combined
claims experience for all groups within its primary small empioyer market.

"Creditable coverage" means with respect to an individual, coverage of the individual under any of the following:

1. A group health plan;

2. Health insurance coverage;

3. Part A or B of Title XVII of the Social Security Act (US.C. § 1395c or § 1395);

4. Title XIX of the Social Security Act (42 U.S.C. § 1396 et seq.), other than coverage consisting solely of benefits under
section 1928,

5. Chapter 55 of Title 10. United States Code (10 US.C. § 107! et seq.);

6. A medical care program of the Indian Health Service or of a tribal organization;

7. A siate health benefits risk pool;

8. A health plan offered under Chapier 89 of Title 5, United States Code (5 U.S.C. § 8901 et seq.);
9. A public health plan (as defined in regulations); or

.0. A health benefit plan under section 3 (e} of the Pe:zce Corps Act (22 US.C. § 2504(e)).



Such term does not include coverage consisting solely of coverage of excepted benefils.

“Dependent” means the spouse or child of an eligible employee. subject to the applicable terms of the policy, contract or piar
covering the eligible employee.

"Eligible employee™ means an employee who works for a small group employer on a full-time basis. has a normal work
week of thirty or more hours. has satisfied applicable waiting period requirements. and is not a part-time. temporary or
substitute employee.

"Eligible individual” means such an individual in relation to the employer as shall be determined:

1. In accordance with the terms of such plan;

2. As provided by the health insurance issuer under rules of the health insurance issuer which are uniformly applicable to
employers in the group market; and

3. In accordance with all applicable law of this Commonwealth governing such issuer and such market.

"Employee” has the meaning given such term under section 3(6) of the Employee Retirement Income Security Act of 1974
(29 US.C. § 1002 (6)). :

“Emplover" has the meaning given such term under section 3(5) of the Employee Retirement Income Security Act of 1974
(29 U.S.C. § 1002 (5)), except that such term shall include only employers of two or more employees.

"Enrollment date" means, with respect to an eligible individual covered under a group health plan or health insurance
coverage. the date of enrollment of the eligible individual in the plan or coverage or, if earlier, the first day of the waiting
period for such enrollment.

"Essential and standard health benefit plans” means health benefit plans developed pursuant to subsection-B C of this section.
"Established geographic service area” means a broad geographic area of the Commonwealth in which a sarrier health
insurance issuer sells or has sold insurance policies on or before January 1994, or upon its subsequent authorization to do
business in Virginia.

"Excepted benefits” means benefits under one or more (or any combination thereof) of the following:

1. Benefits not subject to requirements of this article:

a. Coverage only for accident, or disability income insurance, or any combination thereof;

b. Coverage issued as a supplement 10 liability insurance;

¢. Liability insurance, including general liability insurance and automobile liability insurance;

d. Workers’ compensation or similar insurance;

e. Medical expense and loss of income benefits;
f. Credit-only insurance;

g. Coverage for on-site medical clinics; and

h. Other similar insurance coverage, specified in regulations, under which benefits for medical care are secondary or
incidental to other insurance benefits.

2. Benefits not subject 1o requirements of this article if offered separately:
a. Limited scope dental or vision benefits;
b. Benefirs for long-term care, nursing home care, home health care. communiry-based care. or any combination thereof; and

¢. Such other similar, limited benefits as are specified in regulations.
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" Benefils not subject to requirements of this article if offered as independent, noncoordinated benefits:
4. Coverage only for a specified disease or illness; and

b. Hospital indemnity or other fixed indemnity insurance.

4. Benefits not subject to requirements of this article if offered as separate insurance policy:

" a. Medicare supplemenal health insurance (as defined under section 1882 (g) (1) of the Social Security Act (42 US.C. §
139555 (g)(1));

b. Coverage supplemental to the coverage provided under Chapter 55 of Title 10. United States Code (10 US.C. § 1071 et
seq.); and

c. Similar supplemental coverage provided to coverage under a group health plan.

“Federal governmental plan” means a governmental plan established or maintained for its employees by the government of
the United States or by an agency or instrumentality of such government.

"Governmental plan” has the meaning given such term under section 3(32) of the Employee Retirement Income Security Act
of 1974 (29 U.S.C. § 1002 (32)) and any federal governmenial plan.

"Group health insurance coverage” means in connection with a group heaith plan, health-insurance coverage offered in
connection with such plan.

"Group health plan” means an employee welfare benefit plan (as defined in section 3 (1) of the Employee Retirement éncome
Security Act of 1974 (29 U.S.C. § 1002 (1)), to the extent that the plan provides medical care and including items an ok
services paid for as medical care to employees or their dependents (as defined under the terms of the plan) directly or throug
insurance. reimbursement. or otherwise.

=alth benefit plan” means any accident and health insurance policy or certificate, health services plan contract, health
untenance organization subscriber contract, plan provided by a MEWA or plan provided by another benefit arraugerxgtlam.
«ealth benefit plan does not mean accident only, credit, or disability insurance; coverage of Medicare services or fede

employee health plans, pursuant to contracts with the United States government; Medicare supplement or long-term c?{‘e d
insurance; dental only or vision only insurance; specified disease insurance; hospital confinement indemnity coverage; limite
benefit health coverage; coverage issued as a supplement to liability insurance; mnsurance arising out of a workers .
compensation or similar law; automobile medical payment insurance; medical expense and loss of income benefits; or "
insurance under which benefits are payable with or without regard to fauit and that is statutorily required to be contained in
any liability insurance policy or equivalent seif-insurance.

"Health insurance coverage" means benefits consisting of medical care (provided directly, through insurance or _
reimbursement, or otherwise and including items and services paid for as medical care) under any hospital or medical s;lerv;che
policy or certificate, hospital or medical service plan contract, or health mainienance organization contract offered by a healt
insurance issuer.

"Health insurance issuer"” means an insurance company, or insurance organization (including a health maintenance .
organization) which is licensed to engage in the business of insurance in this Commonwealth and which is subject to the laws
of this Commonwealth which regulate insurance within the meaning of section 514 (b) (2) of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. § 1144 (b)(2}). Such term does not include a group healith plan.

“Health maintenance organization” means:

1. A federally qualified health maintenance organization;

2. An organization recognized under the laws of this Commonwealth as a health maintenance organization; or

3. A similar organization regulated under the laws of this Commonwealth for solvency in the same manner and to the same
extent as Such a health maintenance organization.

- alth siatus-related factor” means the following in relation to the individual or a dependent eligible for coverage under a
ip health plan or health insurance coverage offered by a health insurance issuer:

.. Health starus;
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2. Medical condition (including both physical and mental illnesses);

3. Claims experience;

4. Receipt of health care;

S. Medical history;

6. Genetic information;

7. Evidence of insurability (including conditions arising out of acts of domestic violence); or

8. Disability.

“Individual health insurance coverage" means health insurance coverage offered to individuals in the individual market. but
does not include coverage defined as excepted benefits. Individual heaith insurance coverage does not include short-term
limited duration coverage.

“Individual market" means the market for health insurance coverage offered to individuals other than in connection with a
group health plan.

[

“Large employer” means in connection with a group health plan or health insurance coverage with respect lo a calendar year
and a plan year, an employer who employed an average of at least fifty-one employees on business days during the preceding
calendar year and who employs at least two employees on the first day of the plan year.

“Large group market” means the health insurance market under which individuals obtain health insurance coverage ( directly
or through any arrangement) on behalf of themselves (and their dependents) through a group health plan maintained by a
large employer or through a health insurance issuer.

- SO RS- R A-ORFOHROR-POROG-PFOVICOE-HRGOHRO-IOF RSO Ho-RoaHt-DeRe -. " wzeez:ocveaeaoup h
health plan or health insurance coverage provided by a health insurance issuer, a participant or beneficiary who enrolls under

the plan other than diring:

1. The first period in which the individual is eligible (o enroll under the plan; or

"[Late enroliee” means an-eligible-omploves-ordopenden

2. A special enrollment period as required pursuant to subsections J through M of § 38.2-3432.3.
"Medical care” means amounts paid for:

1. The diagnosis, cure, mitigation, treatment, or prevention of disease, or amounts paid for the purpose of affecting any
structure or function of the body;

2. Amounts paid for transportation primarily for and essential to medical care referred to in subdivision 1, and
3. Amourus paid for insurance covering medical care referred to in subdivisions I and 2.

“Network plan” means health insurance coverage of a health insurance issuer under which the financing and delivery of
medical care (including items and services paid for as medical care) are provided. in whole or in part, through a defined set of
providers under contract with the health insurance issuer.

"Nonfederal governmerual plan” means a governmemal plan that is not a federal governmental plan.

“Participant" has the meaning given such term under section 3(7) of the Employee Retirement Income Securitv Act of 1974
(29 U.S.C. § 1002 (7)).

"Placed for adoption," or "placement” or "being placed” for adoption, in connection with any placement for adoption of a
child with any person, means the assumption and retention by such person of a legal obligation for total or partial suppor! of
such child in anticipation of adoption of such child. The child’s placement with such person terminates upon the termination

of such legal obligation.
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“Plan sponsor” has the meaning given such term under section 3(16)(B) of the Employee Retirement Income Security Act of
974 (29 US.C. § 1002 (16)(B)).

"Preexisting condition exclusion" means, with respect to coverage. a limitation or exclusion of benefits relating to a condition
based on the fact that the condition was present before the date of enrollment for such coverage. whether or not any medical y
advice. diagnosis. care. or treatment was recommended or received before such date. Genetic information shall not be meate
as a preexisting condition in the absence of a diagnosis of the condition related to such information.

"Premium" means all moneys paid by a-smalan employer and eligible employees as a condition of coverage from aasrera
health insurance issuer, including fees and other contributions associated with the health benefit plan.

“Primary small employer,” a subset of "small employer," means any person actively engaged in business that, on at lez;sr fifty
percent of its working days during the preceding year, empioyed no more than twenty-five eligible employees and not less
than two unrelated eligible employees, except as provided in subdivision A 2 of §38.2-3523, r._he majority o_f whom are
enrolled within this Commonwealth. Primary small employer includes companies that are affiliated companies or that a.rz_ﬂml ,
eligible to file a combined tax return. Except as otherwise provided. the provisions of this article that apply to a pnmary y
employer shall apply until the earlier of the plan anniversary or one year following the date the employer no longer meets the
requirements of this subsection.

"Rating period" means the twelve-month period for which premium rates are determined by a small-empleyes<cassier-health
insurance issuer and are assumed to be in effect.

"Small employer” means in connection with a group health plan with respect to a calendar year and a plan year, an emplzl};r
who employed an average of at least two but not more than fifty employees on business days during the preceding calen
year and who employs at least two employees on the first day of the plan year.

"Small group market” means the health insurance market under which individuals obtain health insurance coverage ( directly
or through any arrangement) on behalf of themselves (and their dependents) through a group health plan maintained by a
small employer or through a health insurance issuer.

"State” means each of the several states, the District of Columbia, Puerto Rico, the Virgin Islands, Guam. American Samoa.
and the Northern Mariana Islands.

"Waiting period” means with respect to a group heaith plan or health insurance coverage provided by a health insurance "
issuer and an individual who is a potential participant or beneficiary in the plan. the period that must pass with respect to the
individual before the individual is eligible to be covered for benefits under the terms of the plan.
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B-C. The Commission shall adopt regulations establishing the essenual and standard plans for sale in the small employer
market. Such regulations shall incorporate the recommendations of the Essential Health Services Panel, established pursuant
to Chapter 847 of the 1992 Acts of Assembly. Every small-employer-cassier health insurance issuer shall, as a condition of
ransacting business in Virginia with priseasy small employers, offer to prmar~small employers adeast the essential and
standard plans. However, any regulation adopted by the Commission shall contain a provision requiring all _
easriers- health insurance issuers to offer an option permitting a prisrer-small employer electing to be covered under either an
essenual or standard health benefit plan to choose coverage that does not provide dental benefits. The regulation shall also
require a prsmary-small employer electing such option. as a condition of continuing eligibility for coverage pursuant to this
arucle, to purchase separate dental coverage for all eligible employees and eligible dependents from a dental services plan
authorized pursuant to Chapter 45 of this utle. All Sars ealth insurance issuers shall issue the plansto
every paspary-small employer that elects to be covered under either one of the plans and agrees to make the required premium
payments. and shall sausfy the following provisions:

1. Such plan may include cost containment features such as, but not limited to, utilization review of health care services
including review of medical necessity of hospital and physician services; case management; selective contracting with
hospitals, physicians and other health care providers, subject to the limitations set forth in §§38.2-3407 and 38.2-4209 and
Chapter 43 (§38.2-4300 et seq.) of this title; reasonable benefit differentials applicable to providers that participate or do not
participate in arrangements using restricted network provisions; or other managed care provisions. The essental and standard
plans for health maintenance organizations shall contain benefits and cost-sharing levels which are consistent with the basic
method of operation and benefit plans of federally qualified health maintenance organizations, if a health maintenance
organization is federally qualified, and of nonfederally qualified health maintenance organizations, if a heaith maintenance
organization is not federally qualified. The essential and standard plans of coverage for health maintenance organizations shall
be actuarial equivalents of these plans for small-employercarrers health insurance issuers.

2. No law requiring the coverage or offering of coverage of a benefit shall apply to the essential or standard health care plan
or riders thereof.

J

J. ¥Wathin-1-80-¢4 aftes-the-Comm oR-sapproval-of-assential-and-standard alth-benefitplans—every-small-employer
carrer Every health insurance issuer offering group health insurance coverage shall, as a condition of transacting business in
Virginia with prsary-small employers, offer and make available to prissas~small employers an essential and a standard
health benefit plan.

3—4. All essential and standard benefit plans issued to prmarys-small employers shall use a policy form approved by the
Commission providing coverage defined by the essennal and standard benefit plans. Coverages providing benefits greater
than and in addition to the essential and standard plans may be provided by rider, separate policy or plan provided that no
rider, separate policy or plan shall reduce benefit or premium. A smak-employercasmier-health insurance issuer shall submit
all policy forms, including applications. enroilment forms, policies. subscription contracts, certificates. evidences of
coverage, riders, amendments, endorsements and disclosure plans to the Commission for approval in the same manner as
required by §38.2-316. Each rider, separate policy or plan providing benefits greater than the essential and standard benefit
plans may require a specific premium for the benefits provided in such rider. separate policy or plan. The premium for such
riders shall be determined in the same manner as the premiums are determined for the essential and standard plans. The
Commission at any tme may, after providing notice and an opportunity for a hearing 1o a small-employercasrier health
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insurance issuer, disapprove the continued use by the small-employercarrier health insurance issuer of an essental or
“andard health benefit plan on the grounds that such plan does not meet the requirements of this article.

6~5. No small-emplevercarsier-health insurance issuer offering group health insurance coverage is required to offer coverage
or accept applications pursuant to subdivisions 3 and 4 of this subsection:

a. From a pa#masy<small employer already covered under a health benefit plan except for coverage that is to commence on the
group's anniversary date, but this subsection shall not be construed to prohibit a group from seeking coverage or a-smalh
employercarrer health insurance issuer offering group health insurance coverage from issuing coverage to a group prior to
its anniversary date; or

b. If the Commission determines that acceptance of an application or applicadons would result in the easser health insurance
issuer being declared an impaired insurer.

A semall-employercarrier health insurance issuer offering group health insurance coverage that does not offer coverage
pursuant to subdivision & 5 b may not offer coverage to small employers until the Cornmission determines that the carsier
health insurance issuer is no longer impaired.

+-6. Everysmall-employercarsier health insurance issuer offering group health insurance coverage shall uniformly apply the
provisions of subdivision B-6 C 5 of this section and shall fairly market the essential and standard health benefit plans to all
prsmar-small employers in their established geographic service area of the Commonwealth. A small-employer-camerfeaith
insurance issuer offering group health insurance coverage that fails to fairly market as required by this subdivision may not
offer coverage in the Commonwealth 10 new small employers until the later of 180 days after the unfair marketing has been
identified and proven to the Commission or the date on which the carrier health insurance issuer submits and the Commission
approves a plan to fairly market to thew the health insurance issuer’s established geographic service area.

&~7. No health maintenance organization is required to offer coverage or accept applications pursuant to subdivisions 3 and 4
of this subsection in the case of any of the following:

a. To small employers, where the policy would not be delivered or issued for delivery in the heaith maintenance
organization's approved service areas;

. To an employee, where the employee does not reside or work within the health maintenance organization's approved
service areas;

¢. To prmarysmall employers if the health maintenance organization is a federally qualified health maintenance organization
and it demonstrates to the satisfaction of the Commission that the federally qualified health maintenance organization is
prevented from doing so by federal requirement; however, any such exemption under this subdivision would be limited to the
essential plan; or

d. Within an area where the health maintenance organization demonstrates to the satisfaction of the Commission. that it will
not have the capacity within that area and its network of providers to deliver services adequately to the enrollees of those
groups because of its obligations to existing group contract holders and enrollees. A health maintenance organization that
does not offer coverage pursuant to this subdivision may not offer coverage in the applicable area to new employer groups
with more than ainety—mnefifry eligible employees untl the later of 180 days after closure to new applications or the date on
which the sassierheaith maintenance organizarion notifies the Commission that it has regained capacity to deliver services to
small employers. In the case of a health maintenance organization doing business in the small employer market in one service
area of this Commonwealth. the rules set forth in this subdivision shall apply to the health maintenance organization's
operations in the service area, unless the provisions of subdivision %6 of this subsection apply.

8-8. In order to ensure the broadest availability of health benefit plans to smail employers, the Commission shall set market
conduct and other requirements for-sasess health insurance issuers, agents and third-party administrators, including
requirements relating to the following:

a. Registration by each casriesealth insurance issuer offering group health insurance coverage with the Commussion of its
intennon 1o be-a-srmatlemployercarmeroffer health insurance coverage in the small group market under this article;

b. Publicadon by the Commission of a list of all small-empleyer<carress-health insurance issuers who offer coverage in the

small group market, including a potential requirement applicable to agents, third-party administrators, and earsess health

insurance issuers that no health benefit plan may be sold to a small employer by a cassex health insurance issuer not s0
‘enufied as a-small-employercardier . health insurance issuer in the small group market,

. The availability of a broadly publicized toll-free elephone number for the Commission's Bureau of Insurance for access by

—
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small employers to information concerning this article;

d. To the extent deemed to be necessary to ensure the fair distribution of prary-small employers among carmiers, periodic
reports by earriers-health insurance issuers about plans issued to prissary-small employers; provided that reporting
requirements shall be limited to information concerning case characteristics and numbers of health benefit plans in various
categories marketed or issued to primary small employers. Gassess-f{ealth insurance issuers shall maintain data relating to the
essential and standard benefit plans separate from data relating to additional benefits made available by rider for the purpose
of complying with the reporting requirements of this section: and

e. Methods concerning periodic demonstration by sral-smployercarrers health insurance issuers offering group health
insurance coverage that they are marketing and issuing health benefit plans 1o smail employers in fulfillment of the purposes

of this article.

$38.2-3432 1. Renewability.

A. Every health insurance issuer that offers health insurance coverage in the group market in this Commonwealth shall renew
or continue in force such coverage with respect to all insureds at the option of the employer except:

1. For nonpayment of the required premiums by the policyholder, or contract holder. or where the health insurance issuer has
not received timely premium payments;

2. When the health insurance issuer is ceasing to offer coverage in the small group market in accordance with subdivisions 9
and 10;

3. For fraud or misrepresentation by the employer. with respect to their coverage;

4. With regard to coverage provided to an eligible emplovee, for fraud or misrepresentation by the employee with regard to
his or her coverage;

5. For failure 1o comply with contribution and participation requirements defined by the health benefit plan;
6. For failure to comply with health benefit plan provisions that have been approved by the Commission;

7. When a health insurance issuer offers health insurance coverage in the group market through a network plan. and there is
no longer an enrollee in connection with such plan who lives, resides, or works in the service area of the health insurance
issuer (or in the area for which the health insurance issuer is authorized to do business) and. in the case of the group market.
the health insurance issuer would deny enrollment with respect to such plan under the provisions of subsections 9 or 10;

8. When health insurance coverage is made available in the group market only through one or more bona fide associations.
the membership of an employer in the association (on the basis of which the coverage is provided) ceases but only if such
coverage is terminated under this subdivision uniformly without regard to any health status related factor relating to any
covered individual;

9. When a health insurance issuer decides to discontinue offering a particular type of group heaith insurance coverage in the
group market in this Commonwealth, coverage of such type may be discontinued by the health insurance issuer in accordance
with the laws of this Commonweaith in such market only if (i) the health insurance issuer provides notice to each plan
sponsor provided coverage of this type in such market (and participants and beneficiaries covered under such coverage) of
such discontinuation at least ninety days prior to the date of the discontinuation of such coverage: (i) the health insurance
issuer offers to each plan sponsor provided coverage of this type in such market, the option to purchase any other health
insurance coverage currently being offered by the health insurance issuer to a group health plan in such market. and (iii) in
exercising the option to discontinue coverage of this type and in offering the option of coverage under this subdivision. the
health insurance issuer acts uniformly without regard to the claims experience of those sponsors or any heaith status-relaied
factfr relating to any participanis or beneficiaries covered or new participants or beneficiaries who may become eligibie for
such coverage;

10. In any case in which a health insurance issuer elects 1o discontinue offering all health insurance coverage in the group
market in this Commonwealth, health insurance coverage may be discontinued by the health insurance issuer only in
accordance with the laws of this Commonweaith and if: (i) the health insurance issuer provides notice to the Commission and
to each plan sponsor (and participants and beneficiaries covered under such coverage) of such discontinuation at least 180
days prior to the date of the discontinuation of such coverage and (ii) all health insurance issued or delivered for issuance in
this Commonwealth in such market (or markets) are discontinued and coverage under such health insurance coverage in such
market (or markets) is not renewed;
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11.1In the case of a discontinuation under subdivision 9 of this subsection in a market. the health insurance issuer may not
provide for the issuance of any heaith insurance coverage in the market and this Commonwealth during the five-year period
beginning on the date of the discontinuation of the last health insurance coverage not so renewed,

12. Al the time of coverage renewal. a health insurance issuer may modify the health insurance coverage for a product offered
to a group health plan or health insurance issuer offering group health insurance coverage in the group market if, for coverage
that is available in such market other than only through one or more bona fide associations, such modification is consistent
with the laws of this Commonwealth and effective on a uniform basis among group health plans or health insurance issuers
offering group health insurance coverage with that product;

13. In applying this section in the case of health insurance coverage that is made available by a health insurance issuer in the
group market to employers only through one or more associations. a reference to "plan sponsor" is deemed, with respect to
coverage provided to an employer member of the association, to include a reference to such employer: or

14. Benefits and premiums which have been added by rider to the essential or standard benefit plans issued to small
employers shall be renewable at the sole option of the health insurance issuer.

B. If coverage to the small employer marke! pursuant to this article ceases to be written, administered or otlgerwise provided,
such coverage shall continue to be governed by this article with respect to business conducted under this article that was
transacted prior to the effective date of termination and that remains in force.

$38.2-3432 2. Availabiliry.

A. If coverage is offered under this article. such coverage shall be offered and made available to all the eligible employees of
every small employer and their dependents that apply for such coverage. No coverage may be offered to only certain eligible
employees or their dependents and no employees or their dependents may be excluded or charged additional premiums
because of health status.-

B. No coverage offered under this article shall exclude an employer based solely on the nature of the employer's business.
C. A health insurance issuer that offers health insurance coverage in a small group market through a network plan may:

1. Limit the employers that may apply for such coverage to those eligible individuals who live, work or reside in the service
area for such network plan; and

2. Within the service area of such plan, deny such coverage to such employers if the health insurance issuer has
demonstrated, if required, to the satisfaction of the Commission that:

a. It will not have the capacity io deliver services adequately to enrollees of any additional groups because of its obligations to
exising group contract holders and enrollees; and

b. It is applying this subdivision uniformly to all employers without regard to the claims experience of those employers and
their employees (and their dependents) or any health status-related factors relating to such employees and dependents.

3. A health insurance issuer upon denying health insurance coverage in any service area in accordance with subdivision D I,
may not offer coverage in the smalil group market within such service area for a period of 180 days after the date such
coverage is denied.

D. A health insurance issuer may deny health insurance coverage in the small group market if the health insurance issuer has
demonstrated, if required, to the satisfaction of the Commission that:

1. It does not have the financial reserves necessary (o underwrite additional coverage; and

2. It is applying this subdivision uniformly to all employers ir. the small group market in the Commonw_ealth consistent with
the laws of this Commonwealth and without regard to the claims experience of those employers and their employees (and
their dependents) or any health status-related factor relating to such employees and dependents.

E. A health insurance issuer upon denying heaith insurance coverage in connection with group health plans in accordance
with subsection D in the Commonwealth may not offer coverage in connection with group health plans in the small group
market for a period of 180 days after the date such coverage is denied or until the health insurance issuer has demonstraied to
the satisfaction of the Commission that the health insurance issuer has sufficient financial reserves io underwrite additional
coverage. whichever is later.
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F. Nothing in this article shall be construed to preclude a health insurance issuer from establishing employer conitribution
rules or group participation ruies in connection with a health benefit plan offered in the small group market. As used in this
article, the term "employer coniribution rule" means a requirem:znt relating to the minimum level or amount of emplover
coninibution toward the premium for enrollment of eligible individuals and the term " group participation rule” means a
requirement relating to the minimum number of eligible employees that must be enrolled in relation 10 a specified percentage
or number of eligible employees. Any employer conmribution rule or group participation rule shall be applied uniformly
among small employers without reference to the size of the small emplover group. health status of the small employer group.
or other factors.

$38.2-3432.3. Limitation on preexisting condition exclusion period.

A. Subject to subsection B, a health insurer offering group health insurance coverage. may. with respect to a participant or
beneficiary, impose a preexisting limitation only if:

1. Such exclusion relates to a condition (whether physical or mental), regardless of the cause of the condition. for which
medical advice, diagnosis, care, or treatment was recommended or received within the 6-month period ending on the
enrollment date;

2. Such exclusion extends for a period of not more than twelve months (or eighteen months in the case of a late enrollee) after
the enrollmeru date; and :

3. The period of any such preexisting condition exclusion is reduced by the aggregate of the periods of creditable coverage. if
any, applicable to the participant or beneficiary as of the enrollmen: date.

B. Exceprions:

1. Subject to subdivision 4 of this subsection. a health insurance issuer offering health insurance coverage. may not impose
any preexisting condition exclusion in the case of an individual who, as of the last day of the thirty-day period beginning with
the date of birth, is covered under creditable coverage:

2. Subject to subdivision 4 of this subsection. a health insurance issuer offering heaith insurance coverage. may not impose
any preexisting condition exclusion in the case of a child who is adopied or placed for adoption before attaining eighteen
years of age and who. as of the last day of the thirty-day period beginning on the date of the adoption or placement for
adoption, is covered under creditable coverage. The previous sentence shall not apply to coverage before the date of such
adoption or placement for adoption;

3. A health insurance issuer offering health insurance coverage, may not impose any preexisting condition exclusion relating
lo pregnancy as a preexisting condition; and

4. Subdivisions 1 and 2 of this subsection shall no longer apply to an individual after the end of the firs sixty-three-day
period during all of which the individual was not covered under any creditable coverage.

C. A period of creditable coverage shall not be counted. with respect to enrollment of an individual under a health benefit
plan, if, after such period and before the enrollment date, there was a sixty-three-day period during all of which the individual
was not covered under any creditable coverage.

D. For purposes of subdivision B 4 and subsection C, any period that an individual is in a waiting period for any coverage
under a group health plan (or for group health insurance coverage) or is in an affiliation period shall not be taken into account
in determining the continuous period under subsection C.

E. Methods of crediting coverage:

1. Except as otherwise provided under subdivision 2 of this subsection. a health insurance issuer offering group health
coverage shall count a period of creditable coverage without regard (o the specific benefits covered during the period.

2. A health insurance issuer offering group health insurance coverage. may elect to count a period of creditable coverage
based on coverage of benefits within each of several classes or categories of benefits rather than as provided under
subdivision | of this subsection. Such election shall be made on a uniform basis jor all participants and beneficiaries. Under
such election a health insurance issuer shall count a period of creditable coverage with respect to any class or caiegory of
benefits if any level of benefits is covered within such class or category;

3.n the case of an election with respect 1o a group plan under subdivision 2 of this subsection (whether or not health
insurance coverage is provided in connection with such pian). the plan shail: (i) prominently siate in any disclosure
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Statements concerning the plan, anc :tate lo each enrollee a: the time of enrollment under the plan, that the plan has made such
election and (ii) include in such starements a description of the effect of this election; and

4. In the case of an election under subdivision 2 of this subsection with respect to health insurance coverage offered by a
health insurance issuer in the small or large group market. the health insurance issuer shall: (i) prominently state in any
disclosure statements concerning the coverage. and to each emplover at the time of the offer or sale of the coverage. that the
health insurance issuer has made s:'ch election and (ii) include in such statements a description of the effect of such election.

F. Periods of creditable coverage w:th respect to an individual shall be established through presentation of certifications
described in subsection G or in suck. other manner as may be specified in federal regulations.

G. A heaith insurance issuer offering group health insurance coverage, shall provide for certification of the period of
creditable coverage:

1. At the time an individual ceases t.. be covered under the plan or otherwise becomes covered under a COBRA continuation
provision;

2_In the case of an individual becor:ing covered under a COBRA continuation provision, at the time the individual ceases to
be covered under such provision; a.d

3. At the request, or on behalf of, an individual made not later than twenty-four months after the date of cessation of the
coverage described in subdivisions 1 or 2 of this subsection, whichever is later. The certification under subdivision ! of this
subsection may be provided. to the extent practicable, at a time consistent with notices required under any applicable COBRA
continuation provision.

H. To the extent that medical care under a group heaith plan consists of group health insurance coverage, the plan is deemed
to have satisfied the certification requirement under this section if the health insurance issuer offering the coverage provides
for such certification in accordance with this section.

1. In the case of an election described in subdivision E 2 by a health insurance issuer, if the health insurance issuer enrolls an
individual for coverage under the plan and the individual provides a certification of coverage of the individual under
subsection F:

1. Upon request of such health insurance issuer, the entity which issued the certification provided by the ind_ividual Shall
promptly disclose to such requesting group insurance issuer information on coverage of classes and categories of health
benefits available under such entity’s plan or coverage; and

2. Such entity may charge the requesting health insurance issuer for the reasonable cost of disclosing such information.

J. A health insurance issuer offering group health insurance coverage, shall permit an employee who is eligible. but not
enrolled, for coverage under the terms of the plan (or a dependent of such an employee if the dependent is eligible. but not
enrolled, for coverage under such terms).to enroll for coverage as a late enrollee for coverage under the terms of the plan if
each of the following conditions is met:

1. The employee or dependent was covered under a group health plan or had health insurance coverage at the time coverage
was previously offered to the employee or dependent;

2. The employee stated in writing at such time that coverage under a group health plan or health insurance coverage was the
reason for declining enrollment, but only if the plan sponsor or health insurance issuer (if applicable) required such a
Siatement at such time and provided the employee with notice of such requirement (and the consequences of such
requirement) at such time;

3. The employee's or dependent’s coverage described in subdivision | of this subsection: (i) was under a COBRA
continuation provision and the coverage under such provision was exhausted; or (ii) was not under such a provision and
either the coverage was terminated as a result of loss of eligibility for the coverage (including as a result of legal separation,
divorce. death. termination of employment. or reduction in the number of hours of employment) or employer contributions
towards such coverage were ierminated, and

4. Under the terms of the plan. the employee requests such enrollment not later than thirty days after the date of exhaustion of
coverage described in subdivision 3 (i) of this subsection or termination of coverage or employer contribution described in
subdivision 3 (ii) of this subsection. f

K. If: (1} a health insurance issuer makes coverage available with respect 10 a dependent of an individual; (i} the individual is
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a pariicipant under the plan (or has met any waiting period applicable to becoming a participant under the plan and is eligible
to be enrolled under the plan but for a failure to enroll during a previous enrollment period), and (iii) a person becomes such a
dependent of the individual through marriage. birth, or adoption or placement for adoption. the health insurance issuer shail
provide for a dependent special enrollment period described in subdivision J 2 during which the person (or. if not otherwise
enrolled. the individual) may also be enrolled under the plan as a dependent of the individual. and in the case of the birth or
adoption of a child. the spouse of the individual may also be enrolled as a dependent of the individual if such spouse is
otherwise eligible for coverage.

L. A dependent special enrollment period under this subsection shall be a period of not less than thirtv days and shall begin
on the later of:

1. The date dependen: coverage is made available; or
2. The date of the marriage. birth. or adoption or placement for adoption (as the case may be) described in subdivision J 3.

M. If an individual seeks to enroll a dependent during the first 30 days of such a dependent special enrollment period. the
coverage of the dependent shall become effective:

1. In the case of marriage, not later than the first day of the first month beginning after the date the completed request for
enrollment is received; :

2. In the case of a dependent’s birth. as of the date of such birth; or
3. In the case of a dependent’s adoption or placement for adoption. the date of such adoption or placement for adoption.
. §38.2-3433. Small employer market premium and disclosure provisions.

A. New or renewal premium rates for essential or standard heaith benefit plans issued by a small-employer—casrer-healih
insurance issuer to a primary small employer not currently enrolled with that same employer<arrieshealth insurance issuer
shall be based on a community rate subject to the following conditions:

1. A small-employer<carres-hiealth insurance issuer may use the following risk classification factors in rating small groups:

demographic rating, including age and gender; and geographic area rating. A small-employercarresfealth insurance issuer
may not use claim experience. heaith status. duration or other risk classification factors in rating such groups, except as
provided in subdivision 2 of this subsection.

2. The premium rates charged by a small-emplevercarrier health insurance issuer may deviate from the community rate filed
by the-small-empleyercasner health insurance issuer by not more than twenty percent above or twenty percent below such
rate for claim experience, health status and duration only during a rating period for such groups within a similar demographic
nisk classification for the same or similar coverage. Rates for a health benefit plan may vary based on the number of the
eligible employee's enrolled dependents.

3. Small-employercarriers-Health insurance issuers shall apply rating factors consistenily with respect to all primary small
employers in a similar demographic risk classification. Adjustments 1n rates for claims experience, heaith status and duraton
from issue may not be applied individually. Any such adjustment must be applied uniformly to the rate charged for all
participants of the primary small employer.

B. In connection with the offering for sale of any health benefit plan t0 a primary small employer, each small-employer-carrier
health insurance issuer shall make a reasonable disclosure, as part of its solicitation and sales materials. ot:

1. The exzent to which premium rates for a specific primary small employer are established or adjusted in part based upon the
acwal or expected variation in claims costs or actual or expected variation in health condition of the eligible employees and
dependents of such primary small employer;

2. Provisions relating to renewability of policies and contracts; and

3. Provisions affecting any preexisting conditions provision.

C. Each small-emploversassier health insurance issuer shall maintain at its principal place of business a complete and detailed
description of its rating practices and renewal underwriting practices pertaining to its primary small employer business.

including information and documentation that demonstrate that its raung methods and practices are based upon commonly
accepted actuarial assumptions and are in accordance with sound actuarial principles.
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™. Each small-employercarmierhealth insurance issuer shall file with the Commission aqnually on or before March 15 t:he
mmunily rates and an actuarial certification certifying that the eassieshealth insurance issuer and its rates are in compliance

ith this article. A copy of such certification shall be retained by the small-employercarreshealth insurance issuer at its
principal place of business.

E.A er-sarrer-iealth insurance issuer shull make the information and documentation described in subsection C
of this section available for review by the Commission upon request.

" $38.2-3434. Disclosure of information.

Any health insurance issuer offering health insurance coverage to a employer shall make a reasonable disclosure of the
availabiliry of information 1o such an employer. as par: of its solicitation and sales materials, and upon request of such an
employer . information concerning: (i) the provisions of such coverage concerning the health insurance issuer’s right to
change premium rates and the factors that may affect changes in premium rates. (1i) the provisions of such coverage relating
to renewability of coverage:; (iii) the provisions of such coverage relating to any preexisting condition exclusion; and (iv) the
benefits and premiums available under all health insurance coverage for which the employer is qualified.

A health insurance issuer is not required under this article to disclose any information that is proprietary and trade secret
information.

$38.2-34335. Exclusions.

The provisions of this article shall not apply to:

A. Any health insurance issuer offering group health insurance coverage for any plan year if, on the first day of such plan
Yyear. such plan has less than two participants who are current employees.

8. Any nonfederal governmental plan which is a group health plan who elects not to be bound by these requirements. The
election shall apply: (i) for a single specified plan year or (ii) in the case of a plan provided pursuant to collective bargaining
ngreement for the term of such agreement.

\n election under this subsection may be extended through subsequent elections.

2. Under such an election, the plan shall provide for: (i) notice to enrollees (on an annual basis and at the time of enrollment
under the plan) of the act and consequences of such election and (ii) certification and disclosure of creditable coverage under
the plan with respect to enrollees in accordance with subsections G and H of $38.2-3432.3.

C. Any health insurance issuer offering group health insurance coverage for any of the excepted benefiis.

$38.2-3436. Eligibility to enroll.

A. A health insurance issuer offering group health insurance coverage. may not establish rules for eligibility (including
continued eligibiliry) of any individual to enroll under the terms of the plan based on any of the health status-related factors.

B. The provisions of this section shall not be construed:

1. To require a group health insurance coverage to provide particular benefits other than those provided under the terms of
such plan or coverage; or

2. To prevent a health insurance issuer offering group health insurance coverage from establishing limitations or restrictions
on the amount. level. extent or nature of the benefits or coverage for similarty situated individuals enrolled in the plan or
coverage rules for eligibility to enroll under a plan which includes rules defining any applicable waiting periods for such
enrollment.

C. A health insurance issuer offering group health insurance coverage. may not require an individual (as a condition of
enrollment or continued enrollment under the plan) to pay a premium or contribution which is greater than such premium or
contribution for a similarly situated individual enrolled in the plan on the basis of any health status related factor in relation to
the individual or to an individual enrolled under the plan as a dependent of the individual.

Nothing in subsection C shall be consirued:

o restrict the amount thar an employee may be charged for coverage under a group health plan or group health insurance
woverage; or
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2. To preven: a health insurance issuer offering group health insurance coverage. from establishing premium discounts or
rebates or modifying otherwise applicable copayments or deductibles in return for adherence 10 programs of health promotion
and disease prevention.

§38.2-3437. Rules used 1o determine group size.

A. All employers treated as a single employer under subsections (b). (c). (m). or (0) of § 414 of the Internal Revenue Code
of 1986 (26 U.S.C. § 414) shall be treated as one employer.

B. In the case of an employer which was not in existence throughout the preceding calendar vear. the determination of
whether such employer is a small or large group employer shall be based on the average number of employees that it is
reasonably expected such emplover will employ on business days in the current calendar year.

C. Any reference in this subsection to an emplover shall include a reference to any predecessor of such employer.
§38.2-4214. Application of certain provisions of law.

No provision of this tide except this chapter and. insofar as they are not inconsistent with this chapter. §§38.2-200.
38.2-203, 38.2-210 through 38.2-213, 38.2-218 through 38.2-225. 38.2-230, 38.2-232, 38.2-316, 38.2-322, 38.2-400.
38.2-402 through 38.2-413, 38.2-500 through 38.2-513, 38.2-600 through 38.2-620. 38.2-700 through 38.2-705,
38.2-900 through 38.2-904, 38.2-1017. 38.2-1018. 38.2-1038, 38.2-1040 through 38.2-1044. Articles 1 (§38.2-1300 et
seq.) and 2 (§38.2-1306.2 et seq.) of Chapter 13. §§ 38.2-1312. 38.2-1314. 38.2-1317 through 38.2-1328, 38.2-1334,
38.2-1340, 38.2-1400 through 38.2-1444. 38.2-1800 through 38.2-1836, 38.2-3400. 38.2-3401, 38.2-3404, 38.2-3405.
38.2-3405.1, 38.2-3407.1 through 38.2-3407.6, 38.2-3407.9, 38.2-3407.10. 38.2-3407.11. 38.2-3409, 38.2-3411
through 38.2-3419.1, 3823434382 3432 3823500 38 .2-3430.] through 38.2-3437, 38.2-3501, 38.2-3502.
38.2-3514. 1, 38.2-3514.2, 38.2-3516 through 38.2-3520 as they apply to Medicare supplement policies, §§38.2-3525,
38.2-3540.1, 38.2-3541, 38.2-3542. 38.2-3600 through 38.2-3607 and Chapter 53 (§38.2-5300 et seq.) of this utle shail
apply to the operation of a plan.

§38.2-4216.1. Open enrollment.

A. A nonstock corporation licensed under this chapter shall make available to citizens of the Commonwealth an open
enrollment program under the terms set forth in this section.

B. As used in this section, the term:

"Comprehensive accident and sickness contracts” means contracts conforming to the requxremems of subsecuon E whxch are
lssued to pr0v1dc basm hosplml and medlcal-surgxcal coveraoe SFOUP-COMB accident-aind 3 SREFRS :

"Open enrollment contracts” means comprehensive accident and sickness contracts issued pursuant to an open enrollment
program by a nonstock corpor:mon hcensed pursuant to dns chapter prov1d1ng coverage to 1nd1v1d

C. Each nonstock corporation’s open enroliment program shall provide for the issuance of open enrollment contracts without
imposition by the nonstock corporation of underwriting criteria whereby coverage is denied or subject to cancellation or
nonrenewal. In whole or in part because of-—e}any mdmdual s age health or medxcal lnstory or empl()ymem smtus or, xf
employed mdustry or jOb classmcauon: . th 8 s

HE : The open enrollment program shall make open enrollmen[ contracts
avaﬂable to any SO : definit R8s hic g-apy-individual
residing in-the nonst.ock corpomuon s service area wnhm t.he Commonwealth «pﬁe-\-qded—however t-ha{-dus subsection shall
not require, and no person shall otherwise indicate, that open enrollment contracts are available to any individual who is an
empioyee of an employer which provides. in whole or in part. hospitalization or other health coverage 1o its employees. Each
nonstock corporation’s open enrollment program shall make open enrollment contracts available on a year-round basis. The
subscription charge for contracts issued pursuant to an open enroliment program shall be reasonable in relation to the benefits
and deductbles provided as determined by the Commission.

D. Each nonstock corporation must prominently advemse the availability of its open enroilment contracts at least twelve umer
annually in a newspaper or newspapers of general circulation throughout its service area in Virginia. The content and format
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of such adverusing shall be generally approved by the Commission.

.. The Commission may prescribe minimum standards to govern the contents of comprehensive accident and sickness
contracts issued pursuant to this section. Such minimum standards shall ensure that such contracts provide health benefit
coverage for a comprehensive range of health care needs without qualifying exclusions that fail to protect the subscriber
under normal circumstances. Such standards shall ensure that the option of obtaining comprehensive ma;on:'medxcal coverage
1s made available 10 all individuals-and-greups-included within the definition of "open enrollment contracts” and shall allow
for reasonable co-payment provisions, a range of deductibles and a range of co verages available to the consumer. Preexisting
conditions may not be excluded from coverage under such contracts; however, waiting periods of up to twelve months for
coverage of preexisting condinons shall be allowed. In addition, the Commission may prescribe reasonable minumum
standards in order 10 govern the contents of policies issued to individuals who have converted from group comprehensive
accident and sickness contracts to individual coverage because of termination of the individual's eligibility for group
coverage.

F.If a nonstock corporation licensed under this chapter elects to discontinue its open enroliment program provided under this
section, it may do so only after giving written notice to the Commission of at least twenty-four months in advance of the
effective date of terrination. Upon termination of the program, the nonstock corporation shall be subject to the hicense tax
provisions of subdivision 1 of subsection A of §58.1-2501.

G. In addition, a nonstock corporation licensed under this chapter shall provide other public services to the community
including health-related educational support and training for those subscribers who, based upon such educational support and
training, may experience a lesser need for heaith-related care and expense.

§38.2-4217. Reports.

A. In addition to the annual statement required by §38.2-1300, the Commission shall require each nonstock corporauion to
file on a quarterly basis any additional reports, exhibits or statements the Commission considers necessary to furnish full
information concerning the condition, solvency, experience, transactions or affaxr_s of the nonstock corporaton. The
Commission shall establish deadlines for submitting any additional reports, exhibits or statements. The Commission may
require verification by any officers of the nonstock corporation the Commission designates.

In additon to the annual statement required by §38.2-1300, the Commission shall require each nonstock cgrporau'on o
2 annually, on or before June 1, an annual staternent. signed by two of its principal officers subject to §38.2-1304,
showing:

1. The number of Virginia subscribers by the following type of contract or its equivalent:

N

a. Individual, open enrollment;

b-Small-aroupropen-enrollment:

e—h. Medicare, extended, under 65 disabled;

£—~. Individual conversion subscribers:-

2. The subscriber income and benefit payments in the aggregate for the types of contracts listed above subject 0 specific
breakdown by type of contract as requested by the Commission; and

3. Expenditures for providing public services. in addition to open enrollment, to the community.
- $38.2:4220.1. Conversion to domestic mutual insurer.

A. Any domestic nonstock corporation subject to the provisions of this chapter that has the surplus required by §38.2-1030
_ for domestic mutual insurers issuing policies without contingent liability may, at its option and without reincorporation,

convert o a domestic mutual insurer by following the procedure set forth in this section.

\ny nonstock corporation eligible to convert to a domestic mutual insurer under subsection A of this sectton may effect
1conversion by amending its articles of incorporation to delete any reference to this chapter and to comply with the
-visions of §38.2-1002 relating to the articles of incorporation of a domestic mutual insurer. Upon the issuance of a
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certificate of amendment by the Commission, the conversion shall be effective, such nonstock corporation shall become
subject to all of the provisions of this title relating to domestic mutual insurers. and. except as provided in subsection D of
this section. such nonstock corporation shall no longer be subject to the provisions of this chapter.

C. If any nonstock corporation converts from a health services plan organized under this chapter to a domestic mutual
insurer, then at least ninety days prior to the effective date of conversion, the nonstock corporation shall comply with
§38.2-316 by filing with the Commission copies of all policies of insurance that it proposes to issue after the effective date of
conversion. All subscription contracts issued and outstanding as of the effective date of conversion shall remain in force in
accordance with their terms until the expiration or termination of such contracts.

D. Any nonstock corporation that offers an open enrollment program under § 38.2-4216.1 shall, directly or through a _
subsidiary, continue to offer such program notwithstanding its conversion to a domestic mutual insurer. [f any such domestic
mutual insurer converts 10 a stock insurer, it shall, directly or through a subsidiary, continue to offer such program
notwithstanding its conversion to a stock insurer. No such insurer shall discontinue the open enroliment program required by
§38.2-4216.1 without first giving the Commission twenty-four months' prior written notice. For so long as the insurer
continues to offer such open enrollment program, the license tax imposed on the direct gross premium income of the insurer
and its subsidianies from accident and sickness insurance shall be - X -

5 wo and one-fourth percent42-25%on premium income from accident and sickness insurance issued
to primary small employers as defined in §38.2-3431 and three-fourths of one percent+#5%> on other premium income from
accident and sickness insurance for taxable year 1997; and shall thereafier be three-fourths of one percent on premium income
derived from individual accident and sickness insurance policies and from open enrollment contracts as defined in
$§38.2-4216.1, and two and one-fourth percent on other premium income from accident and sickness insurance.

E. No policy of accident and sickness insurance issued by a nonstock corporation after its conversion to a domestic mutual
insurer shall deny the policyholder the right to assign his benefit, except that denial may be made where the benefit is eighty
percent of covered charges or greater.

§38.2-4306. Evidence of coverage and charges for health care services.

A. 1. Each subscriber shall be entited to evidence of coverage under a heaith care plan.

2. No evidence of coverage, or amendment to it. shall be delivered or issued for delivery in this Commonwealth unul a copy
of the form of the evidence of coverage. or amendment to it. has been filed with and approved by the Commission. subject to
the provisions of subsection C of this section.

3. No evidence of coverage shall contain provisions or statements which are unjust. unfair, untrue, inequitable. misieading,
deceptive or misrepresentative. :

4. An evidence of coverage shall contain a clear and complete statement if a contract, or a reasonably complete summary if a
certificate, of:

a. The health care services and any insurance or other benefits to which the enrollee is entitled under the health care plan;

b. Any limitations on the services. kind of services. benefits. or kind of benefits to be provided. including any deductbie or
copayment feature;

c. Where and in what manner information is available as to how services may be obtained;

d. The total amount of payment for health care services and any indemnity or service benefits that the enrollee is obligated to
pay with respect to individual contracts, or an indication whether the plan is contributory or noncontributory for group
certificates;

e. A description of the health maintenance organization's method for resolving enrollee complaints. Any subsequent change
may be evidenced in a separate document issued to the enrollee;

f. A list of providers and a description of the service area which shall be provided with the evidence of coverage. if such
information is not given to the subscriber at the time of enrollment; and

g. The right of subscribers covered under a group contract to convert their coverages to an individual contract issued by the
health maintenance organizauon.

B. 1. No schedule of charges or amendment to the schédule of charges for enrollee coverage for health care services may be
used in conjunction with any health care plan until a copy of the schedule. or its amendment, has been filed with the
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Commussion.

2. The charges may be established for various categories of enrollees based upon sound actuarial principles. provided that
charges applying to an enrollee in a group health plan shall not be individually determined based on the status of his health. A
cerufication on the appropriateness of the charges. based upon reasonable assumptions, may be required by the Commission
to be filed along with adequate supporting information. This certification shall be prepared by a qualified actuary or other
qualified professionat approved by the Commission.

C. The Commission shall, within a reasonable period. approve any form if the requirements of subsection A of this section

are met. It shall be unlawful to issue a form unul approved. If the Commission disapproves a filing, it shall notify the filer.

The Commuission shall specify the reasons for its disapproval in the notice. A written request for a hearing on the disapproval

may be made to the Commission within thirty days after notice of the disapproval. If the Commission does not disapprove

any form within thirty days of the filing of such form, it shall be deemed approved unless the filer is notified in writing that

g:le waiting period is extended by the Commission for an additional thirty days. Filing of the form means actual receipt by the
omumission.

D. The Commission may require the submission of any relevant information it considers necessary in determining whether to
approve or disapprove a filing made under this section.

§38.2-4319. Statutory construction and relationship to other laws. — A. No provisions of this title except this chapter and,
insofar as they are not inconsistent with this chapter. §§38.2-100, 38.2-200, 38.2-210 through 38.2-213, 38.2-218 through
38.2-225, 38.2-229, 38.2-232, 38.2-316, 38.2-322, 38.2-400, 38.2-402 through 38.2-413, 38.2-300 through 38.2-515,
38.2-600 through 38.2-620, Chapter 9 (§38.2-900 et seq.) of this title. 38.2-1057, 38.2-1306.2 through 38.2-1309, Article
4 (§38.2-1317 et seq.) of Chapter 13. §§ 38.2-1800 through 38.2-1836, 38.2-3401, 38.2-3405, 38.2-3405.1, 38.2-3407.2
through 38.2-3407.6, 38.2-3407.9, 38.2-3407.10, 38.2-3407.11, 38.2-3411.2, 38.2-3414.1, 38.2-3418.1,
38.2-3418.1:1, 38.2-3418.1:2, 38.2-3418.2, 38.2-3419.1, 3823431 3823432, 38 2.3433_38 2_3430.] through
38.2-3437, 38.2-3500, 38.2-3514.1, 38.2-3514.2, 38.2-3525, 38.2-3542, Chapter 53 (§38.2-5300 et seq.) and Chapter 54
(§ 38.2-5400 et seq.) of this ttle shall be applicabie to any health maintenance organization granted a license under this
chapter. This chapter shall not apply to an insurer or health services plan licensed and regulated in conformance with the
insurance laws or Chapter 42 (§38.2-4200 et seq.) of this ttle except with respect to the activities of its health maintenance
organization.

3. Solicitation of enrollees by a licensed health maintenance organization or by its representatives shall not be construed to
violate any provisions of law relating to solicitation or advertising by health professionals.

C. A licensed health maintenance organization shall not be deemed to be engaged in the unlawful practice of medicine. All
health care providers associated with a health maintenance organization shall be subject to all provisions of law.

D. Notwithstanding the definition of an eligible employee as set forth in §38.2-3431, a health maintenance organization

providing health care plans pursuant to §38.2-3431 shall not be required to offer coverage to or accept applications from an
employee who does not reside within the health maintenance organizarion's service area.

§38.2-4322. Affiliation period.

A. A health maintenance organization which offers health insurance coverage in connection with a group health plan or group
health insurance coverage and which does not impose any preexisting condition exclusion atlowed under $38.2-3432.3, with
respect to any particular coverage option may impose an affiliation period for such coverage option. but only if:

1. Such period is applied uniformiy without regard to any health status-related factors; and

2. Such period does not exceed two months (or three months in the case of a late enrollee).

B. An affiliation period as described in subsection A shall begin on the enrollment date.

C. An affiliation period under a plan shall run concurrently with any waiting period under the plan.

g};D%ﬁmj‘i terms as set forth in $38.2-3431 which are used in this chapter shall have the same meaning here that they have in
apter 34.

$§38.2-4323 Alternative methods.

Lhealth maintenance organization may use alternative methods 10 an affiliation period to address adverse selection provided
nat they are approved by the Commission prior to their use.
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§58.1-2501. Levy of license tax.

A. For the privilege of doing business in the Commonwealth, there is hereby levied on every tnsurance company detined in
§38.2-100 which issues policies or contracts for any kind of insurance classified and defined in §§38.2-102 through
38.2-134 and on every corporation which issues subscription contracts for any kind of plan classified and defined in
§§38.2-4201 and 38.2-4501, an annual license tax as follows:

1. For any kind of insurance classified and defined in §§38.2-109 through 38.2-134 or Chapter 44 of Title 38.2. except
workers' compensation insurance on which a premium tax is imposed under the provisions of § 65.2-1000. such company
shall pay a tax of two and three-fourths percent of its subscriber fee income or direct gross premium income on such
insurance for each taxable year through 1988. For taxable year 1989 and each taxable year thereafter, such company shall pay
a tax of two and one-fourth percent of its subscriber fee income or direct gross premium income on such insurance.

2. For policies or contracts for life insurance as defined in §38.2-102, such company shall pay a tax of two and one-fourth
percent of its direct gross premium income on such insurance. However, with respect to premiums paid for additional
benefits in the event of death. dismemberment or loss of sight by accident or accidental means. or to provide a speciai
surrender value, special benefit or an annuity in the event of total and permanent disability, the rate of tax shall be two and
three-fourths percent for each taxable year beginning January 1, 1987. through December 31. 1988. and two and one-fourth
percent for taxable year beginning January 1. 1989, and each waxable year thereafter.

3. For policies or contracts providing industrial sick benefit insurance as defined in §38.2-3544, such company shall pay a
tax of one percent of its direct gross premium income on such insurance. No company. however, doing business on the legal
reserve plan, shall be required to pay any licenses. fees or other taxes in excess of those required by this section on such part
of its business as is industrial sick benefit insurance as defined in § 38.2-3544: but any such company doing business on the
legal reserve plan shall pay on all industrial sick benefit policies or contracts on which the sick benefit portion has been
cancelled as provided in §38.2-3546, or which provide a greater death benefit than $250 or a greater weekly indemnity than
$10, and on all other life, accident and sickness insurance, the same license or other taxes as are required by this section.

4. For subsfcn'ption contracts for any kind of plan classified and defined in §38.2-4201 or §38.2-4501, such corporation shall
pay a tax of 8-+45-of-one-percent-oi-is-direct-TFoss-subseriberfee-ipcome-forsachtaxable-vear-becinnmu-on-and-afierJanuan
1088 two and one-fourth percent of its direct gross subscriber fee income derived from subscription contracts issued to
primary small groups as defined in § 38.2-3431 and three-fourths of one percent of its direct gross subscriber fee income
derived from other subscription contracts for taxable year 1997. For each taxable year thereafter. such corporation shall pay a
tax of three-fourths of one percent of its direct gross subscriber fee income derived from subscription conmacts issued to
individuals and from open enrollment contracts as defined in §38.2<4216.1, and two and one-fourth percent of its direct
gross subscriber fee income derived from other subscription contracts. The declaration of estimated tax pursuant to thus
subsection shall commence on or before April 15, 1988.

B. Notwithstanding any other provisions of this section. any domestic insurance company doing business solely in the
Commonwealth which is purely mutual, has no capital stock and is not designed to accumulate profits for the benefit of or
pay dividends to its members, and any domestic insurance company doing business solely in the Commonwealth. with a
capital stock not exceeding $25,000 and which pays losses with assessments against its policyholders or members, shall pay
an annual license tax of one percent of its direct gross premium income.

2. That §38.2-3432 of the Code of Virginia is repealed.

3. That the Bureau of Insurance within the State Corporation Commission, in cooperation with the Joint Commission on
Health Care, monitor the impact of the provisions of this act on the Commonwealth's health insurance marketplace. In
morutoring the impact of this act. the State Corporation Commission shall: (i) review the federal regulatons that will be
promulgated to implement P.L. 104-191 (The Health Insurance Portability and Accountability Act of 1996), and determine
whether any changes to this act are required by federal reguiations adopted pursuant to P.L. 104-191; (i) monitor the impact
of the guaranteed issue requirements in the individual market and evaluate any specific concerns regarding such requirements
idenufied and documented to the satistaction of the State Corporaion Commussion by health insurance issuers; and (iii)
recommend to the Governor and the 1998 Session of the General Assembly any revisions. correcuons or improvements (o
the provisions of this act that would require the enactment of additional legislation.




CHAPTER 462
An Act to amend the Code of Virginia by adding in Article .1 of Chapter 4 of Title 32.1 a section numbered 32.1-102.12,

relating to certificates of public need.
[H 2477]
Approved March 16, 1997

Be it enacted by the General Assembly of Virginia:

1. That the Code of Virginia is amended by adding in Article 1.1 of Chapter 4 of Tite 32.1 a section numbered 32.1-102.12
as follows:

$32.1-102.[2. Report required.

The Commissioner shall annually report to the Governor and the General Assembly on the staws of Virginia's certificate of
public need program. The report shall be issued by October | of each year and shall include. but need not be limited to:

1. A summary of the Commissioner’s actions during the previous fiscal year pursuant to this article;

2. A five-vear schedule for analysis of all project categories which provides for analysis of at least three project categories per
vear;

J. An analysis of the appropriateness of continuing the certificate of public need program for at least three project categories
in accordance with the five-year schedule for analysis of all project categories;

4. An analysis of health care market reform in the Commonwealth and the extent, if any, to which such reform obviates the
need for the certificate of public need program,

5. An analysis of the accessibility by the indigent to care provided by the medical care facilities regulated pursuant to this
~rticle and the relevance of this article to such access. and

An analysis of the relevance of this article to the qualiry of care provided by medical care facilities regulated pursuant to
this article.
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CHAPTER 414
An Act to amend and reenact § 38.2-226.1 of the Code of Virginia and to amend the Code of Virginia by adding in Article !
of Chapter 10 of Title 32.1 a section numbered 32.1-330.3. relating to health insurance; exemption from insurance regulation
for certain long-term care prepaid health plans.
{H 2784]

Approved March 15, 1997

Be it enacted by the General Assembly of Virginia:

1. That §38.2-226.1 of the Code of Virgmia is amended and reenacted and that the Code of Virginia is amended by adding in
Article 1 of Chapter 10 of Title 32.1 a section numbered 32.1-330.3 as follows:

§32.1-330.3. Operation of a pre-PACE plan; oversight by Department of Medical Assistance Services.

A. 1. Operation of a pre-PACE plan that participates in the medical assistance services program must be in accordance with a
prepaid health plan contract with the Department of Medical Assistance Services.

2. As used in this section, "pre-PACE plans" mean long-term care prepaid health plans (i) authorized by the United States
Health Care Financing Administration pursuant to § 1903 (m) (2) (B) of Title XIX of the United States Social Security Act
and the state plan for medical assistance services as established pursuans 1o Chapter 10 (§32.1-323 et seq.) of Title 32.1 and
(ii) which have signed agreements with the Department of Medical Assistance Services as long-term care prepaid health
plans.

B. All contracts and subcontracts shall contain an agreement to hold harmiess the Department of Medical Assistance Services
and pre-PACE participants in the event that a pre-PACE provider cannot or will not pay for services performed by the
subcontractor pursuant to the contract or subconiract.

C. During the pre-PACE period. the program shall have a fiscally sound operation as demonstrated by total assets being
greater than total unsubordinaied liabilities. sufficient cash flow and adequate liquidity to meet obligations as they become
due, and a plan for handling insolvency approved by the Department of Medical Assistance Services.

D. The pre-PACE plan must demonstrate that it has arrangements in place in the amount of. at least, the sum of the following
to cover expenses in the event of insolvency: :

1. One month's total capitation revenue to cover expenses the month prior to insolvency, and

2. One month’s average payment of operating expenses lo cover potential expenses the month after the date of insolvency has
been declared or operations cease.

Appropriate arrangements to cover expenses must include one or more of the following: reasonable and sufficient net worth,
insolvency insurance, letters of credit or parental guaraniees.

E. Pre-PACE plans whick contract with private pay participants shall. at all times. hold in a segregated escrow account an
amount at least equal to two months’ capitation payment for each private pay participant of the pre-PACE site. Such amounts
Shall be in addition to any amounts or other arrangements required under subsection D and shall be used to assist the private
pay participants in obtaining substitute services in the case of insolvency or other failure of the pre-PACE site.

1. Enrollment ar any one pre-PACE site of privale pay participants shall be limited to a maximum of five percent.

2. For the purposes of this section, “private pay participants” means those persons who do not participate in programs
authorized pursuant to Title XVIII of the United States Social Security Act. or Title XIX of the United States Social Securiry
Act and the state plan for medical assistance services as established pursuant to Chapter 10 (§32.1-323 et seq.) of Title 32.1.

F. Full disclosure shall be made to ail private pay participants, and to those individuals in the process of enrolling in the
pre-PACE site; that the pre-PACE program is not insurance and should not be considered a substitute for insurance. In
addition, disclosure shall include a siatement that services are not guaranteed beyond a thirty-day period.

G. The Board of Medical Assistance Services shall establish a Transitional Advisorv Group to determine license
requirements. regulations and ongoing oversight. The Advisory Group shall include representatives from each of the
following organizations: Department of Medical Assistance Services. Department of Social Services. Department of Health.
Bureau of Insurance. Board of Medicine. Board of Pharmacy. Department for the Aging and a pre-PACE provider.
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§38.2-226.1. Provisions of title not applicable to cerain long-term care prepaid health plans.

?_. This title shall not apply to pre-PACE, long-term care prepaid health plans (i) authorized by the United States Health Care
inancing A(_imxmsu;uon pursuant to § 1903 (m) (2) (B) of Title XIX of the United States Social Security Act and the state
plan for medical assistance services as established pursuant to Chapter 10 (§32.1-323 et seq.) of Title 32.1 and (11) which
have signed agreements with the Department of Medical Assistance Services as long-term care prepaid health plans.

B. The pre-PACE. long-term care prepaid health plans

idenutied in subsection A may include coverage for individuals-whe
HFSHaR-to~-=Rapie 08321 323 stseg)-e e HEH

Deparsnent-of-Medical-Assisiance ces—and-then-onlyfor-the-duration-of such-appeal eligible for medical assistance
Services and those whose coverage is paid from privaie sources including commercial coverage.




CHAPTER 6388
An Act to amend and reenact §§ 38.2-305.38.24214, 38.243508. 38.24315 and 38.2-4319 of the Code of Virginia and to
amend the Code of Virginia by adding in Chapter 4 of Title 32.1 an article numbered 7, consisting of a section numbered
32.1-122.10:01, relating to accident and sickness insurance; health maintenance organizations; contents of policies; State

Health Commissioner review.
[H 2785]
Approved March 21. 1997

Be it enacted by the General Assembly of Virginia:

1. That §§38.2-305, 38.2-4214, 38.2-4308. 38.2-4315 and 38.2-4319 of the Code of Virginia are amended and reenacted
and that the Code of Virginia is amended by adding in Chapter 4 of Title 32.] an article numbered 7. consisting of a section
numbered 32.1-122.10:01, as follows:

Article 7. Review of Health Services Quality.

$32.1-122.10:01 . Review of health maintenance organizations.

A. The State Health Commissioner (the "Commissioner") shall examine the quality of health care services of any health
maintenance organization ("HMO") licensed in Virginia pursuant to §§38.2-4301 and 3824302 and the providers with
whom the orgamization has contracts. agreements, or other arrangements according to the HMO's health care plan as often as
considered necessary for the protection of the inierests of the people of this Commonwealth. The Commissioner shall consult
with HMOs and providers in carrying out his duties under this section.

B. For the purposes of examinations, the Commissioner may review records. take affidavits. and interview the officers and
agents of the HMO and the principals of the providers concerning their business.

C. The expenses of examinations by or for the Commissioner under this section shall be assessed against the organization
being examined and remitted to the Commissioner.

D. In making his examination. the Commissioner may consider the report of an examination of a foreign HMO certified by
the insurance supervisory official. a similar regulatory agency, an independent recognized accrediting organization, or the
state health commissioner of another state.

E. The Commissioner aiso shall: (i) consult with HMOs in the establishment of their complaint systems as provided in §
3824308, (ii) review and analyze HMOs’ complaint reports which are required in subsection B of § 38.24308; and (iii)
assist the State Corporation Commission in examining such complaint systems. as provided in subsection C of § 38.2-4308.

F. The Commissioner shall coordinate the activities undertaken pursuant (o this section with the State Corporation )
Commission to ensure an appropriate level of regulatory oversight and to avoid any undue duplication of effort or regulation.

§38.2-305. Contents of policies.

A. Each insurance policy or contract shail specify:
1. The names of the parties to the contracy;

2. The subject of the insurance;

3. The risks insured against;

4. The time the insurance wkes effect and. except in the case of group insurance, title insurance. and insurance writien under
perpetual policies, the period during which the insurance is to continue;

5. A statement of the premium. except in the case of group insurance and title insurance; and
6. The conditions pertaining to the insurance.

B. Each new or renewal insurance policy-s. contract..certificate or evidence of coverage issued o a policyholder. covered
person or enrollee shall be accompanied by a notice stating substantially:
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“IMPORTANT INFORMATION-FO-ROLICYHCLDERS REGARDING YOUR INSURANCE”

“In the event you need o contact someone about this peties~insurance for any reason please contact your agent. If no agent
was involved in the sale of this insurance. or if you have additional questions you may contact the insurance company Issuing
this pekiey—insurance at the following address and telephone number [Insert the appropriate address and telephone number.
toll free number if available. for the company's home or regional otfice].

Health maintenance organizations shall add the following: We recommend that you familiarize yourself with our grievance
procedure. and make use of it before taking any other action.

If you have been unable to contact or obtain satisfaction from the company or the agent, you may contact the Virginia State
Corporation Commission's Bureau of Insurance at: [Insert the appropriate address. toll free phone number. and phone
number for out-of-state calls for the Bureau of Insurance.]

Written correspondence is preferable so that a record of your inquiry is maintained. When contacting your agent, company or
the Bureau of Insurance, have your policy number available.”

C. If. under the contract, the exact amount of premiums is determinable only at the termination of the contract, a statement of
the basis and rates upon which the final premium is to be determined and paid shall be furnished to any policy-examining
bureau having jurisdiction or to the insured upon request.

D. This section shall not apply to surety insurance contracts.
§38.2-4214. Application of certain provisions of law.

No provision of this title except this chapter and, insofar as they are not inconsistent with this chapter, §§38.2-200,
38.2-203, 38.2-210 through 38.2-213, 38.2-218 through 38.2-225, 38.2-230, 38.2-232, 38.2-305, 38.2-316, 38.2-322.
38.2-400. 38.2-402 through 38.2-413, 38.2-500 through 38.2-515, 38.2-600 through 38.2-620, 38.2-700 through
38.2-705, 38.2-900 through 38.2-904, 38.2-1017, 38.2-1018, 38.2-1038. 38.2-1040 through 38.2-1044, Artucles 1
(§38.2-1300 et seq.) and 2 (§38.2-1306.2 et seq.) of Chapter 13, 38.2-1312, 38.2-1314, 38.2-1317 through 38.2-1328,
38.2-1334. 38.2-1340, 38.2-1400 through 38.2-1444, 38.2-1800 through 38.2-1836, 38.2-3400, 38.2-3401, 38.2-3404.
38.2-3405, 38.2-3405.1, 38.2-3407.1 through 38.2-3407.6, 38.2-3407.9. 38.2-3407.10, 38.2-3407.11, 38.2-3409,
38.2-3411 through 38.2-3419.1, 38.2-3431, 38.2-3432, 38.2-3500. 38.2-3501, 38.2-3502, 38.2-3514.1, 38.2-3514.2,
38.2-3516 through 38.2-3520 as they apply to Medicare supplement policies, §§38.2-3525, 38.2-3540.1. 38.2-3541,
38.2-3542, 38.2-3600 through 38.2-3607 and Chapter 53 (§38.2-5300 et seq.) of this title shall apply to the operation of a
plan.

§38.2-4308. Complaint system.

A. Each health maintenance organization shall establish and maintain a complaint system to provide reasonable procedures for
the resolution of written complaints. The complaint system shall be established after consultation with the State Health
Commissioner and approval by the Commission.

B. Each health maintenance organization shall submit to the Commussion and the State Health Commissioner an annual
complaint report in a form prescribed by the Commission. after consultation with the State Health Commissioner. The
complaint report shall include (i) a description of the procedures of the complaint system, (ii) the total nun_lber of complaints
handled through the complaint system, (iti) a compilation of causes undertying the complaints filed, and (iv) the number,
amount, and disposition of malpractice claims settled or adjudicated during the year by the health maintenance organization
and any of its health care providers. A record of the compiaints shall be maintained for the period set forth in §38.2-511.

C. The Commission-e¢. in cooperation with the State Health Commissioner-may, shall examine the complaint system.
However. at its discretion, the Commission may accept the repor: of examination conducted by the State Health
Commissioner instead of making its own examination.

$38.2-4315. Examinations.

A. The Commission shall examine the affairs of each health maintenance organization as provided for in $38.2-1317 at least
once every five years. The Commission may examine the affairs of providers with whom any health maintenance
organization has contracts. agreements, or other arrangements according to its health care plan as ofien as it considers
necessary for the protection of the interests of the people of this Commonwealth.




E-B. Instead of making its own examination. the Commission er-State-Health-Comsmissiopesmay accept the report of an
examination of a foreign health maintenance organization cerufied by the insurance supervisory official, similar regulatory
agency, or the state health commissioner of another state.

C. The Commission shall coordinate such examinations with the State Health Commissioner to ensure an appropriate level of
regulatory oversight and to avoid any undue duplication of effort or regulation. :

§38.2-4319. Statutory construction and relationship to other laws.

A. No provisions of this title except this chapter and, insofar as they are not inconsistent with this chapter. §338.2-100,
38.2-200, 38.2-210 through 38.2-213, 38.2-218 through 38.2-225, 38.2-229, 38.2-232, 38.2-305. 38.2-316, 38.2-322,
38.2-400, 38.2-402 through 38.2-413, 38.2-500 through 38.2-515, 38.2-600 through 38.2-620. Chapter 9 (§38.2-900 et
seq.) of this title, 38.2-1057, 38.2-1306.2 through 38.2-1309. Article 4 (§ 38.2-1317 et seq.) of Chapter 13, 38.2-1800
through 38.2-1836, 38.2-3401. 38.2-3405, 38.2-3405.1, 38.2-3407.2 through 38.2-3407.6, 38.2-3407.9, 38.2-3407.10,
38.2-3407.11, 38.2-3411.2, 38.2-3414.1, 38.2-3418.1. 38.2-3418.1:1, 38.2-3418.1:2, 38.2-3418.2. 38.2-3419.1,
38.2-3431. 38.2-3432, 38.2-3433. 38.2-3500. 38.2-3514.1. 38.2-3514.2. 38.2-3525, 38.2-3542. Chapter 53 (§38.2-5300
et seq.) and Chapter 54 (§38.2-5400 et seq.) of this title shall be applicabie to any health maintenance organizaton granted a
license under this chapter. This chapter shall not apply 10 an insurer or health services pian licensed and regulated in
conformance with the insurance laws or Chapter 42 (§38.2-4200 et seq.) of this title except with respect to the acuvities of its
health maintenance organization.

B. Solicitation of enrollees by a licensed health maintenance organization or by its representatives shall not be construed t0
violate any provisions of law relating to solicitation or advertising by health professionals.

C. A licensed health maintenance organization shall not be deemed to be engaged in the untawful practice of medicine. All
health care providers associated with a health maintenance organization shall be subject to all provisions of law. :

D. Notwithstanding the deftnition of an eligible employee as set forth in §38.2-3431, a health maintenance organization
providing health care plans pursuant to §38.2-3431 shall not be required to offer coverage to or accept applications from an
employee who does not reside within the health mamntenance organization's service area.

2. That the State Health Commissioner. in cooperation with the State Corporation Commission Bureau of Insurance, the
Department of Health Professions. and other state agencies as appropriate, be requested to study the quality of health care
services provided by health maintenance organizations.

A. The study should (i) examine quality of care mechanisms currently in place for heaith maintenance
organizations (HMOQs) and providers with whom they contract, including, but not limited to, state and
federal statutes and regulations and review by private accrediting bodies, such as the National
Committee for Quality Assurance; (ii) assess the sufficiency of these mechanisms for ensuring quality
and providing health care consumers with a means of having their inquiries and complaints addressed;
(iii) determine the extent to which such quality of care mechanisms curvently exist for forms of
managed care other than HMOs (described above) and whether any or all of such mechanisms should be
expanded to entities other than HMOs; (iv) examine how the Department of Health and the Bureau of
Insurance can coordinate their regulatory roles for ensuring quality of health care services in a manner
which minimizes overlapping of authority and duplication of resources; and (v) identify the appropriate
role of the Department of Health and any other appropriate state agencies in monitoring quality of care
provided through HMOs, other managed care plans, and the providers with whom they contract.

B. The study also should consider whether changes in existing law or regulations are warranted with
respect to: (i) the system for investigating and resolving complaints, including whether such system
should include complaints by providers and other interested parties on matters which are not purely
contractual in nature; (ii) addressing complaints regarding alleged violations of applicable laws or
regulations and the manner in which such laws and regulations should be enforced in the
Commonwealth; and (iii) whether there is a need in the Commonwealth for a mechanism to be created
for the purpose of adjudicating controversies and resolving complaints in connection with alleged
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violations of applicable law or regulation.

C. The State Health Commissioner also is requested to submit a report by October 1, 1997, to the
Governor, the Joint Commission on Health Care and the General Assembly which, in addition to the
matters to be reported on as set forth above, (i) recommends the appropriate role of the Commonwealth
in monitoring and improving the quality of care in managed care plans which either require or create
incentives for covered persons to use health care providers managed, owned, under contract with or
employed by the health carrier; (ii) recommends the Commonwealth's role in providing consumer
information on managed care issues; (iii) assesses the licensing functions for individual and
institutional health care providers currently performed by the Department of Health Professions and the
Department of Health, and determines. in light of current health care market conditions, whether any
modification or consolidation of these functions would enhance the Commonwealth's efforts in
overseeing the quality of managed care health plans; and (iv) evaluates whether there is a need to
establish an external appeals or ombudsman process for resolving consumer complaints regarding
managed care plans, and, if so, whether the Department of Health or another entity should administer
the process. In formulating his recommendations, the State Health Commissioner is requested to
optimize the contributions of other public and private entities such as Virginia Heaith Information,
Inc.’s, role in consumer education, as well as identify other public and private partners able to support
these functions.

3. That, in concert with the State Health Commissioner’s examination of the quality of health care services provided by health
maintenance organizations, the Departnent of Health be requested to receive and respond to complaints from managed care
plan enrollees regarding quality of care issues which are forwarded to the Deparunent by the Bureau of Insurance’s consumer
complaint review program.
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CHAPTER 415
An Act to amend and reenact §§ 9-298 and 38.2-3431 of the Code of Virginia. relating to accident and sickness insurance;
Special Advisory Commission on mandated health insurance benefits; provisions relating to accident and sickness insurance.
[H 2786]
Approved March 15, 1997

Be it enacted by the General Assembly of Virginia:

1. That §§9-298 and 38.2-3431 of the Code of Virginia are amended and reenacted as follows:

§9-298. Duties of the Special Advisory Commission; reimbursement.

A. The Special Advisory Commission shall:

1. Develop and maintain, with the Bureau of Insurance, a system and program of data collection to assess the impact of
mandated benefits and providers. including costs to employers and insurers, impact of treatment, cost savings in the health
care system, number of providers and other data as may be appropriate.

2. Advise and assist the Bureau of Insurance on matters relating to mandated insurance benefits and provider reguiations.
3. Prescribe the format, content, and timing of information to be submitted to the Special Advisory Commission in its
assessment of proposed and existing mandated benefits and providers. Such format, content, and timing requirements shail
be binding upon all parties submiuing information to the Special Advisory Commission in its assessment of proposed and
existing mandated benefits and providers.

4. Provide assessments of proposed and existing mandated benefits and providers and other studies of mandated benefits and
provider issues as requested by the General Assembly.

5. Provide additional information and recommendations, relating to any system of mandated heaith insurance benefits and
providers, to the Governor and the General Assembly upon request.

6. Report annually on its activities to the joint standing committees of the General Assembly having jurisdiction over
insurance by December 1 of each year.

7. Review and evaluate as necessary the benefits and other provisions of the essential and standard health benefits plans
established pursuant to $ 38.2-3431, and submit to the State Corporation Commission. for adoption in the State Corporation
Commission’s applicable regulations pursuant to § 38.2-3431. any modifications needed to maintain or enhance the
affordability and marketability of the plans.

B. Members of the Special Advisory Commission shall receive reimbursement for expenses incurred in the performance of
their duties pursuant to Article 1 (§14.1-1 et seq.) of Chapter 1 of Tide 14.1.

§38.2-3431. Small employer market.

A. Each insurer proposing to issue individual or group accident and sickness insurance policies providing hospital, medical
and surgical or major medical coverage on an expense incurred basis, each corporation providing individual or group accident
and sickness subscription contracts, and each health maintenance organization or multiple employer welfare arrangement
providing health care plans for health care services that offers coverage to the small employer or primary small employer
market shall be subject to the provisions of this article if any of the following conditons are met:

1. Any portion of the premiums or benefits is paid by or on behalf of the small employer;

2. The eligible employee or dependent is reimbursed, whether through wage adjustments or otherwise. by or on behaif of the
small employer for any portion of the premium;

3. The small employer has permiued payroll deduction for the covered individual or any portion of the premium is paid by the
small employer; or

4. The health benefit plan is treated by the employer or any of the covered individuals as part of a plan or program for the
purpose of §§ 106, 125, or 162 of the United States Internal Revenue Code.
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B. For the purposes of this article:

"Actuarial certfication” means a written statement by a member of the American Academy of Actuaries or other individual
acceptable to the Commission that a small employer carrier is in compliance with the provisions of this article based upon the
person’s examination, including a review of the appropriate records and of the actuarial assumptions and methods used by
the small employer carrier in establishing premium rates for applicable health benefit plans.

"Carrier” means any person that provides one or more health benefit plans or insurance in this Commonwealth, including an
insurer, a health services plan, a fraternal benefit society, a health maintenance organization. a multiple employer weifare
arrangement, a third party administrator or any other person providing a plan of heaith insurance subject to the authority of
the Commission,

"Community rate" means the average rate charged for the same or similar coverage to all primary small employer groups with
the same area, age and gender characteristics. This rate shall be based on the carrier's combined claims experience for all
groups within its primary small employer market.

"Dependent” means the spouse or child of an eligible employee, subject to the applicable terms of the policy, contract or plan
covering the eligible employee.

"Eligible employee" means an employee who works for a small group employer on a full-time basis, has a normal work
week of thirty or more hours, has satisfied applicable waiting period requirements, and is not a part-time, temporary or
substitute employee.

"Essential and standard health benefit plans" means heaith benefit plans developed pursuant to subsection D of this section.

“Established geographic service area” means a broad geographic area of the Commonwealth in which a carrier sells or has
sold insurance policies on or before January 1994, or upon its subsequent authorization to do business in Virginia.

"Health benefit plan” means any accident and health msurance policy or certificate, health services plan contract, health
maintenance orgamzation subscriber contract, plan provided by a MEWA or plan provided by another benefit arrangement.
Health benefit plan does not mean accident only, credit, or disability insurance; coverage of Medicare services or federal
empioyee health plans, pursuant to contracts with the United States government; Medicare supplement or long-term care
insurance; Medicaid coverage; dental only or vision only insurance; specified disease insurance; hospital confinement
indemnity coverage; limited benefit health coverage; coverage issued as a supplement to Liability insurance; insurance arsing
out of a-workers' compensation or similar law; automobile medical payment insurance; or insurance under which benefits are
payable with or without regard to fault and that is stawtorily required to be contained in any liability insurance policy or
equivalent self-insurance.

"Initial enrollment period” means a period of at least thirty days.

"Late enrollee” means an eligible employee or dependent who requests enrollment in a health benefit plan of a smnall employer
after the inital enrollment period provided under the termns of the health benefit plan.

"Preexisting conditions provision” means a policy provision that limits, denies, or excludes coverage for charges or expenses
incurred during a specified period following the insured's effective date of coverage, for a condition that, during a specified
period immediately preceding the effective date of coverage, had manifested itself in such a manner as would cause an
ordinanly prudent person to seek diagnosis, care, or treatment, or for which medical advice, diagnosis, care, or reatment
was recommended or received within twelve months of the effective date of coverage.

"Premium” means ail moneys paid by a small employer and eligible employees as a condition of coverage from a carrier,
including fees and other contributions associated with the health benefit plan.

“Primary small employer,” a subset of "small employer,” means any person actively engaged in business that, on at least fifty
percent of its working days during the preceding year, employed no more than twenty-five eligible employees and not less
than two unrelated eligible employees, except as provided in subdivision A 2 of §38.2-3523, the majority of whom are
enrolled within thts Commonwealth. Primary small employer includes companies that are affiliated companies or that are
eligible to file a combined tax return. Except as otherwise provided. the provisions of this article that apply to a primary small
employer shall apply until the earlier of the plan anniversary or one year following the date the employer no longer meets the
requirements of this subsection.

"Raung period” means the twelve-month period for which premium rates are determined by a small employer carrier and are
assumed to be in effect.



“Small employer" or "small employer market” means any person actively engaged in business that, on at least fifty percent of
1ts working days during the preceding year, employed less than 100 eligible employees and not less than two unrelated
eligible employees, the majority of whom are employed within this Commonwealth. A small employer market group incluc
companies that are affiliated companies or that are eligible to file a combined tax return. Except as otherwise provided. the
provisions of this article that apply to a small employer shall continue to apply until the earlier of the plan anmversary or one
year following the date the employer no longer meets the requirements of this section.

"Small employer carrier” means any carrier that offers health benefit plans covering eligible employees of one or more small
employers or one or more primary small employers.

C. A late enrollee may be excluded from coverage for up to eighteen months or may have a preexisting condition [imitation
apply for up to twelve months; however, in no case shall a late enrollee be excluded from some or all coverage for more than
eighteen months. An eligible employee or dependent shall not be considered a late enrollee if all of the conditions set forth
below in subdivisions 1 through 4 are met or one of the conditions set forth below in subdivision 5 or 6 is met:

1. The individual was covered under a public or private health benefit plan at the time the individual was eligible to enroli.

2. The individual certified at the time of initial enrollment that coverage under another health benefit plan was the reason for
declining enrollment.

3. The individual has lost coverage under a public or private health benefit plan as a result of termination of employment or
employment status eligibility, the termination of the other plan's entire group coverage, death of a spouse, or divorce.

4. The individual requests enrollment within thirty days after termination of coverage provided under a public or private
health benefit plan. '

5. The individual is employed by a small employer that offers multiple health benefit plans and the individual elects a different
plan offered by that small employer during an open enrollment period.

6. A court has ordered that coverage be provided for a spouse or minor child under a covered empioyee's health benefit plan
or the premium is paid by Medicaid through the Health Insurance Premium Payment Program. the minor is eligible for
coverage and is a dependent, and the request for enrollment is made within thirty days after issuance of such court order.

However, such individual may be considered a late enrollee for benefit riders or enhanced coverage levels not covered unde.
the enrollee's prior plan.

D. The Commission shall adopt regulations establishing the essential and standard plans. Such regulations shall incorporate
the recommendations of the Essential Health Services Panel, established pursuant to Chapter 847 of the 1992 Acts of
Assembly. The Commission shail modify such regulations as necessary o incorporaie any revisions to the essential and
standard plans submitted by the Special Advisory Commission on Mandated Health Insurance Benefits pursuant to $9-298.
Every small employer carrier shall, as a condition of transacting business in Virginia with primary small employers, offer to
primary small employers at least the essential and standard plans. However, any regulation adopted by the Commission shail
contain a provision requiring all small employer carriers to offer an option permitting a primary small employer electing to be
covered under either an essential or standard health benefit plan to choose coverage that does not provide dental benefits. The
regulation shall also require a primary small employer electng such option, as a condition of continuing eligibility for
coverage pursuant to this article, to purchase separate dental coverage for all eligible employees and eligible dependents trom
a dental services plan authorized pursuant to Chapter 45 of this ttle. All small employer carriers shall issue the plans to every
primary small employer that elects to be covered under either one of the plans and agrees to make the required premium
payments, and shall satisfy the following provisions:

1. Such plan may include cost containment features such as, but not limited to, utilizarion review of health care services
including review of medical necessity of hospital and physician services; case management; selective contracting with
hospitals, physicians and other health care providers, subject to the limitations set forth in §§38.2-3407 and 38.2-4209 and
Chapter 43 (§38.2-4300 et seq.) of this title; reasonable benefit differentials applicable to providers that participate or do not
participate in arrangements using restricted network provisions; or other managed care provisions. The essential and standard
plans for health maintenance organizations shall contain benefits and cost-sharing levels which are consistent with the basic
method of operation and benefit plans of federally qualified health maintenance organizations, if a health maintenance
organization is federally qualified, and of nonfederally qualified health maintenance organizations. if a health maintenance
organization is not federally qualified. The essential and standard plans of coverage for health maintenance organizations shall
be actuarial equivalents of these plans for small employer carriers.

2. No law requiring the coverage or offering of coverage of a benefit shall apply to the essential or standard heaith care plan
or riders thereof.



3. Within 180 days after the Commission's approval of regulations establishing or modifying the essential and standard
health benefit plans, every small employer carrier shall. as a condition of transacting business in Virginia with primary small
employers, offer and make available to primary small employers an essential and a standard health benefit plan.

4. Within 180 days after the Commission's approval of regulations establishing or modifying the essential and standard
health benefit plans, every primary small employer that elects to be covered under either an essential or standard health benefit
plan and agrees to make the required premium payments and to satisfy the other provisions of the plan shall be issued such a
plan by the small employer carrier to become effective upon renewal or termination of any group health benefit plan which the
small employer may be party to.

5. All essential and standard benefit plans issued to primary small employers shall use a policy form approved by the
Commission providing coverage defmed by the essential and standard benefit plans. Coverages providing benefits greater
than and in addition to the essential and standard plans may be provided by rider, separate policy or plan provided that no
rider, separate policy or plan shall reduce benefit or premium. A small employer carrier shall submit all policy forms,
including applications, enrollment forms, policies, subscription contracts, certificates, evidences of coverage, riders,
amendments, endorsements and disclosure plans to the Commission for approval in the sazne manner as required by
§38.2-316. Each rider, separate policy or plan providing benefits greater than the essential and standard benefit plans may
require a specific premium for the benefits provided in such rider, separate policy or plan. The premium for such riders shall
be determined in the same manner as the premiums are determined for the essental and standard plans. The Commission at
any time may, after providing notice and an opportunity for a hearing to a small employer carrier, disapprove the continued
use by the small employer carrier of an essental or standard health benefit plan on the grounds that such pian does not meet
the requirements of this article.

6. No small employer carrier is required to offer coverage or accept applications pursuant to subdivisions 3 and 4 of this
subsecton:

a. From a primary small employer already covered under a health benefit plan except for coverage that is to commence on the
group's anniversary date, but this subsection shall not be construed to prohibit a group from seeking coverage or a small
employer carrier from issuing coverage to a group prior to its anniversary date; or

b. If the Commission determines that acceptance of an application or applications would result in the carrier being declared an
impaired insurer.

A small employer carrier that does not offer coverage pursuant to subdivision 6 b of this subsection may not offer coverage to
small employers until the Commission determines that the carrier is no longer impaired.

7. Every small employer carrier shall uniformly apply the provisions of subdivision D 6 of this section and shall fairly market
the essential and standard health benefit plans to all primary small employers in their established geographic service area of
the Commonwealth. A small employer carrier that fails w fairly market as required by this subdivision may not offer
coverage in the Commonweaith to new small employers until the later of 180 days after the unfair marketing has been
identified and proven to the Commission or the date on which the carrier submits and the Commission approves a plan to
fairly market to their established geographic service area.

8. No health maintenance organization is required to offer coverage or accept applications pursuant to subdivisions 3 and 4 of
this subsection in the case of any of the following:

a. To small employers, where the policy would not be delivered or issued for delivery in the health maintenance
organization's approved service areas; .
b. To an employee, where the empioyee does not reside or work within the health maintenance organization’s approved
service areas;

c. To primary small employers if the health maintenance organization is a federally qualified health maintenance organization
and it demonstrates to the satisfaction of the Commission that the federally qualified health maintenance organization is
prevented from doing so by federal requirement; however, any such exemption under this subdivision would be limited to the
essental plan; or

d. Within an area where the health maintenance organization demonstrates to the satisfaction of the Commission. that it will
not have the capacity within that area and its network of providers to deliver services adequately to the enrollees of those
groups because of its obligations to existing group contract holders and enrollees.

A health maintenance organization that does not offer coverage pursuant 1o this subdivision may not offer coverage in the



applicable area to new employer groups with more than ninety-nine eligible employees untl the later of 180 days after closure
to new applications or the date on which the carmier notifies the Commission that it has regained capacity to defiver services to
small employers.

In the case of a health maintenance organization doing business in the small employer market in one service area of this
Commonwealth, the rules set forth in this subdivision shall apply to the health maintenance organization's operations in the
service area, unless the provisions of subdivision 7 of this subsection apply.

9. In order to ensure the broadest availability of health benefit plans to small employers. the Commission shall set market
?onduct and other requirements for carriers, agents and third-party administrators. including requirements relating to the
ollowing:

a. Registration by each carrier with the Commission of its intention to be a small employer carrier under this article;

b. Publication by the Commission of a list of all small employer carriers. including a potential requirement applicable to
agents, third-party adminsstrators, and carriers that no health benefit plan may be sold to a small employer by a carner not so
identified as a small employer carrier;

c. The availability of a broadly publicized toll-free telephone number for the Commission’s Bureau of Insurance for access by
small employers to information concerning. this article;

d. To the extent deemed to be necessary to ensure the fair distribution of primary small employers among carriers, periodic
reports by carriers about plans issued to primary small employers; provided that reporting requirements shail be limuted to
information concerning case characteristics and numbers of health benefit plans in various categories marketed or issued to
primary small employers. Carriers shall maintain data relating 10 the essential and standard benefit plans separate from data
relating to additional benefits made available by rider for the purpose of complying with the reportng requrements of this
section; and

e. Methods concemning periodic demonstration by small employer carriers that they are marketing and issuing health benefit
plans to small employers in fulfillment of the purposes of this article.

10. All essential and standard health benefits plans contracts delivered. issued for delivery, reissued. renewed. or extended in
this Commonwealth on or after July 1, 1997, shall include coverage for 365 days of inpatient hospitalization for each covers
individual during a tweive-month period. If coverage under the essential or standard health benefits plan terminates while a
covered person is hospitalized, the inpatient hospital benefits shall continue to be provided until the earliest of (i) the day the
maximum amount of benefit has been provided or (ii) the day the covered person is no longer hospitalized as an inpatient.




CHAPTER 913
An Act to amend and reenact §§ 38.2-3431, 38.2-3433,38.24214. 38.2-4216.1, 38.24217, 38.2-4229.1. 38.2-4306,
38.24319, and 58.1-2501 of the Code of Virginia: to amend the Code of Virginia by adding in Chapter 34 of Title 38.2 an
article numbered 4.1, consisting of sections numbered 38.2-3430.1 through 38.2-3430.10; by adding sections numbered .
38.2-3432.1,38.2-3432.2, and 38.2-3432.3; by adding in Article 5 of Chapter 34 of Title 38.2 sections numbered
38.2-3434 through 38.2-3437; and by adding in Chapter 43 of Title 38.2 sections numbered 38.2-4322 and 38.24323, and
to repeal § 38.2-3432 of the Code of Virginia, relating to health insurance, implementing the provisions of PL. 104-191, the
Health Insurance Portability and Accountability Act. g

(H 2887]

Approved April 2, 1997
Be it enacted by the General Assembly of Virginia:

1. That §§38.2-3431, 38.2-3433, 38.2-4214, 38.2-4216.1, 38.2-4217, 38.24229.1, 38.2-4306, 38.2-4319, and
58.1-2501 of the Code of Virginia are amended and reenacted; that the Code of Virginia is amended by adding in Chapter 34
of Title 38.2 an article numbered 4.1. consisting of sections numbered 38.2-3430.1 through 38.2-3430.10; by adding
sections numbered 38.2-3432.1, 38.2-3432.2, and 38.2-3432.3; by adding in Article 5 of Chapter 34 of Title 38.2 sections
numbered 38.2-3434 through 38.2-3437; and by adding in Chapter 43 of Tide 38.2 sections numbered 38.2-4322 and
38.2-4323 as follows:

Arucle 4.1. Individual Health Insurance Coverage.
$38.2-3430 1. Application of article.

This article applies to individual health insurance coverage offered. sold. issued, or renewed in this Commonweaith, but shall
not apply to any individual health insurance coverage for any of the "excepted benefits” defined in §i&&§_4_ﬂ.. In the event
of conflict between the provisions in this article and other provisions of this title, the provisions of this article shall be
controlling.

$38.2-3430.2. Definitions.

A. The terms defined in §38.2-3431 that are used in this article shall have the meanings set forth in that section.
B. For purposes of this article:

"Eligible individual" means an individual:

1. (i) for whom, as of the date on which the individual seeks coverage under this section, the aggregate of the periods of
creditable coverage is eighteen or more months, and (ii) whose most recent prior creditable coverage was under a group
health plan, governmenzal plan or church plan or health insurance coverage offered in connection with any such plan;

2. Who is not eligible for coverage under (i) a group health plan. (ii) part A or part B of title XVIII of the Social Security Act,
or (iii) a state plan under Title XIX of such Act, or any successor program. and does not have other health insurance
coverage;

3. With respect to whom the most recent coverage within the coverage period described in subdivision 1 was not terminated
based on a factor described in subdivision B 1 or B 2 of §38.2-3430.7 relating to nonpayment of premiums or fraud;

4. If the individual had been offered the option of continuation coverage under a COBRA continuation provision or under a
similar state program, who elected such coverage; and

5. Who, if the individual elected such continuation coverage. has exhausted such continuation coverage under such provision
or program.

$38.2-3430.3. Guaranteed availability of individual health insurance coverage to certain individuals with prior group
coverage.

A. Guaranteed availabiliry.

1. All eligible individuals shall be provided a choice o}all individual health insurance coverage currently being offered by a
health insurance issuer and the chosen coverage shall be issued.
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2. Such coverage provided as required in subdivision A [ shall not impose any preexisting condition exclusion with respect
to such coverage.

B. Health insurance issuers are prohibited from imposing any limitations or exclusions based upon named conditions that
apply to eligible individuals.

$38.2-3430 4. Special rules for network plans.
A health insurance issuer that offers health insurance coverage in the individual market may:

1. Limit the individuals who may be enrolled under such coverage to those who live, reside, or work within the service area
for such network plan;

2. Within the service area of such plan, deny such coverage to such individuals if the health insurance issuer has .
demonstrated to the Commission that: (i) it will not have the capacity to deliver services adequately to additional individual
enrollees because of its obligations to existing group contract holders, enrollees and enrollees covered under individual
contracts and (ii) it is applying this section uniformly to individuals without regard to any health status-related factor of such
individuals and without regard to whether the individuals are eligible individuals:

3. A health insurance issuer. upon denying health insurance coverage in any service area in accordance with subdivision A 2,
may not offer coverage in the individual marker within such service area for a period of 180 days afier such coverage is
denied.

$38.2-3430.5. Application of financial capacity limits.

A. A health insurance issuer may deny health insurance coverage in the individual market to an eligible individual if the health
insurance issuer has demonstrated to the satisfaction of the Commission that.

1. It does not have the financial reserves necessary to underwrite additional coverage; and

2. It is applying this section uniformly to all individuals in the individual market in the Commonwealth consistent with the
laws of this Commonwealth and without regard to any heaith status-related factor of such individuals and without regard to
whether the individuals are eligibie individuals.

B. A health insurance issuer, upon denying individual health insurance coverage in any service area in accordance with
subsection A, may not offer such coverage in the individual market within such service area for a period of 180 days after the
date such coverage is denied or until the health insurance issuer has demonstrated to the satisfaction of the Commission that
the health insurance issuer has sufficient financial reserves to underwrite additional coverage, whichever is later.

$38.2-3430.6. Market requirements.

A. The provisions of $38.2-3427 shall not be construed to require that a health insurance issuer offering health insurance
coverage only in connection with group health plans or through one or more bona fide associations. or both. offer such
health insurance coverage in the individual marker.

B. A health insurance issuer offering health insurance coverage in connection with group health plans under this title shall not
be deemed to be a health insurance issuer offering individual health insurance coverage solely because such issuer offers a
conversion policy.

$38.2-3430.7. Renewability of individual health insurance coverage.

A. Except as provided in this section. a health insurance issuer that provides individual health insurance coverage shall renew
or continue in force such coverage ai the option of the individual.

B. A health insurance issuer may nonrenew or discontinue health insurance coverage of an individual in the individual market
based on one or more of the following:

1. The individual has failed to pay premiums or contributions in accordance with the terms of the health insurance coverage
or the issuer has not received timely premium pavments;

2. The individual has performed an act or practice that constitutes fraud or made an intentional misrepresentation of material
fact under the terms of the coverage;
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3. The issuer is ceasing to offer coverage in the individual market in accordance with subsection C and applicable state law;

4. In the case of a health insurance issuer that offers health insurance coverage in the individual market through a network
plan. the individual no longer resides. lives, or works in the service area, or in an area for which the health insurance issuer
is authorized to do business but only if such coverage is terminated under this section uniformly without regard to any health
swatus-related factor of covered individuals; or

3. In the case of health insurance coverage that is made available in the individual market only through one or more bona fide
associations, the membership of the individual in the association (on the basis of which the coverage is provided) ceases but
only if such coverage is terminated under this section uniformly without regard ro any health status-related factor of covered
individuals.

C. Requirements for uniform termination of coverage.

1. In any case in which a health insurance issuer decides to discontinue offering a particular type of health insurance coverage
offered in the individual market, coverage of such type may be discontinued by the health insurance issuer only if:

a. The health insurance issuer provides notice to each covered individual provided coverage of this type in such market of
such discontinuation at least ninety days prior to the date of the discontinuation of such coverage;

b. The health insurance issuer offers to each individual in the individual market provided coverage of this type, the option to
purchase any other individual health insurance coverage currently being offered by the health insurance issuer for individuals
in such market; and

¢. In exercising the option o discontinue coverage of this trype and in offering the option of coverage under subdivision 1 b
of this subsection, the health insurance issuer acts uniformly without regard to any health status-related factor of enrolled
individuals or individuals who may become eligible for such coverage.

2. Discontinuance of all coverage.

a. Subject to subdivision 1 c of this subsection, in any case in which a health insurance issuer elects to discontinue offering
all health insurance coverage in the individual market in the Commonwealth. health insurance coverage may be discontinued
by the health insurance issuer only if: (i) the health insurance issuer provides notice to the Commission and to each individual
of such discontinuation at least 180 days prior to the date of the expiration of such coverage and (ii) all health insurance
issued or delivered for issuance in this Commonwealth in such market is discontinued and coverage under such health
insurance coverage in such market is not renewed.

b. In the case of discontinuation under subdivision 2 a of this subsection in the individual market, the health insurance issuer
may not provide for the issuance of any heaith insurance coverage in the individual market in this Commonwealth during the
five-year period beginning on the date of the discontinuation of the last heaith insurance coverage not so renewed.

D. At the time of coverage renewal, a health insurance issuer may modify the health insurance coverage for a policy form
offered to individuals in the individual market so long as such modification is consistent with the laws of this Commonwealth
and effective on a uniform basis among all individuals with that policy form.

E. In applying this section in the case of health insurance coverage that is made available by health insurance issuers inthe
individual market to individuals only through one or more associations, a reference to an "individual” is deemed to include a
reference to such an association of which the individual is a member.

$38.2-3430.8. Certification of coverage.

The provisions of subsections F through I of $38.2-3432.3 shall apply to health insurance coverage offered by a health
insurance issuer in the individual marke! in the same manner as they apply to health insurance coverage offered by a health
insurance issuer in connection with a group heaith plan in the small or large group marke.

$38.2-3430.9. Regulations establishing standards.

A. The Commission may adopt regulations to enable it to establish and administer such siandards relating to the provisions of
this article and Article § (§38.2-3431 et seq.) of this chapter as may be necessary to (i) implement the requirements of this
article and (ii) assure that the Commonwealth’s regulation of health insurance issuers is not preempted pursuant (o P. L.
104-191 (The Health Insurance Portability & Accouttability Act of 1996).

8. The Commission may revise or amend such regulations and may increase the scope of the regulations io the extent
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necessary io maintain federal approval of the Commonwealth’s program for regulation of heaith insurance issuers pursuant (o
the requirements established by the United States Department of Health and Human Services.

C. The Commission shall annually advise the sianding committees of the General Assembly having jurisdiction over
insurance matters of revisions and amendments made pursuant (o subsection B.

§38.2-3430 10. Effective date.

The provisions of this article shall be effective onJuly 1. 1997, with the exception of §38.2-3430.3 which shall be effective
onJanuary [, 1998.

Arucle 5. Small-Emplover-MarkerProvisions- Group Market Reforms and Individual Coverage Offered to Employees of
Small Employers.

§38.2-3431. Application of article; definitions.

A. This article applies 1o group health plans and to health insurance issuers offering group health insurance coverage. and
individual policies offered to employees of small employers.

Each insurer proposing to issue individual or group accident and sickness insurance policies providing hospital, medical and
surgical or major medical coverage on an expense incurred basis, each corporation providing individual or group accident and
sickness subscription contracts, and each health maintenance organizaton or multiple employer welfare arrangement
providing heaith care plans for health care services that offers individual or group coverage to the small employer orprimasy
swall-employer-market in this Commonwealth shall be subject to the provisions of this arucle: Any issuer of individual
coverage to employees of a smail employer shall be subject to the provisions of this article if any of the following conditions
are met.

1. Any portion of the premiums or benefits is paid by or on behalf of the small-employer;

2. The eligible employee or dependent is reimbursed, whether through wage adjustments or otherwise. by or on behalf of the
swallemployer for any portion of the premium;

3. The smatl-employer has permitted payroll deduction for the covered individual or any portion of the prermium is paid by the
small-employer; or

4. The health benefit plan is treated by the employer or any of the covered individuals as part of a plan or program for the
purpose of §§ 106, 125, or 162 of the United States Internal Revenue Code.

B. For the purposes of this article:

"Actuarial certification” means a written statemnent by a member of the American Academy of Actuaries or other individual
acceptable to the Commission that a small-employer-sassier health insurance issuer is in compliance with the provistons of this
article based upon the person's examination. including a review of the appropriate records and of the actuarial assumpuons
and methods used by the sraall-employer-carrierfiealth insurance issuer in establishing premium rates for applicable-health

benefit-plans insurance coverage.

"Affiliation period" means a period which, under the terms of the health insurance coverage offered by a health maintenance
organizarnion, must expire before the health insurance coverage becomes effective. The health maintenance organization is not
required to provide health care services or benefits during such period and no premium shall be charged to the participant or
beneficiary for any coverage during the period.

1. Such period shall begin on the enrollment date.

2. An affiliation period under a plan shall run concurrently with any waiting period under the plan.

"Beneficiary” has the meaning given such term under section 3(8) of the Emplovee Retirement Income Securiry Act of 1974
(29 US.C. § 1002 (8)).

"Bona fide association" means, with respect to health insurance coverage offered in this Commonwealth. an association
which:

1. Has been actively in existence for ai least five vears:



2. Has been formed and maintained in good faith for purposes other than obtaining insurance;

3. Does not condition membership in the association on any health status-related factor relating to an individual (including an
employee of an employer or a dependent of an employee);

4. Makes health insurance coverage offered through the association available to all members regardless of any health
status-related factor relating to such members (or individuals eligible for coverage through a member);

5. Does not make health insurance coverage offered through the association avatlable other than in connection with a member
of the association; and

6. Meets such additional requirements as may be imposed under the laws of this Commonwealth.

"Certification” means a written certification of the period of creditable coverage of an individual under a group health plan and
coverage provided by a health insurance issuer offering group health insurance coverage and the coverage (if any) under such
COBRA continuation provision, and the waiting period (if any) and affiliation period (if applicable) imposed with respect to
the individual for any coverage under such plan.

"Church plan” has the meaning given such term under section 3(33) of the Employee Retirement Income Security Act of
1974 (29 US.C. § 1002 (33)).

"COBRA continuation provision" means any of the following:

1. Section 49808 of the Internal Revenue Code of 1986 (26 U.S.C. § 4980B), other than subsection (f) (1) of such section
insofar as it relates to pediatric vaccines;

2. Part 6 of subtitle B of Title I of the Employee Retirement Income Security Act of 1974 (29 US.C. § 1161 et seq.), other
than section 609 of such Act; or

3. Title XXII of P.L. 104-191.

"Community rate” means the average rate charged for the same or similar coverage to all primary small employer groups with
the same area, age and gender characteristics. This rate shall be based on the <armers health insurance issuer’s combined
claims experience for all groups within its primary small employer market.

"Creditable coverage” means with respect to an individual, coverage of the individual under any of the following:

1. A group health plan;

2. Health insurance coverage;

3. Part A or B of Title XVII of the Social Security Act (US.C. § 1395c or § 1395);

4. Title XIX of the Social Security Act (42 U.S.C. § 1396 et seq.), other than coverage consisting solely of benefits under
Section 1928;

5. Chapter 55 of Title 10, United States Code (10 US.C. § 1071 et seq.);

6. A medical care program of the Indian Health Service or of a tribal organization;

7. A state health benefits risk pool;

8. A health plan offered under Chapter 89 of Title 5, United States Code (5 US.C. § 8901 et seq.);
9. A public health plan (as defined in regulations); or !

10. A health benefit plan under section 5 (e) of the Peace Corps Act (22 US.C. § 2504(e)).
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Such term does not include coverage consisting solely of coverage of excepted benefiis.

"Dependent” means the spouse or child of an eligible employee, subject to the applicable terms of the policy. contract or plan
covering the eligible employee.

"Eligible employee" means an employee who works for a small group employer on a full-time basis. has a normal work
week of thirty or more hours, has satisfied applicable waiting period requirements, and is not a part-time. temporary or
substitute employee.

"Eligible individual" means such an individual in relation to the employer as shall be determined:

1. In accordance with the terms of such plan;

2. As provided by the health insurance issuer under rules of the health insurance issuer which are uniformly applicable 1o
employers in the group market; and

3. In accordance with all applicable law of this Commonwealth governing such issuer and such market.

"Employee” has the meaning given such term under section 3(6) of the Employee Retirement Income Security Act of 1974
(29 U.S.C. § 1002 (6)). ‘

"Employer"” has the meaning given such term under section 3(5) of the Employee Retirement Income Security Act of 1974
(29 U.S.C. § 1002 (5)), except that such term shall include only employers of two or more employees.

"Enrollment date" means. with respect to an eligible individual covered under a group health plan or health insurance
coverage. the date of enrollment of the eligible individual in the plan or coverage or. if earlier, the first day of the waiting
period for such enrollment. '

“Essential and standard health benefit plans” means health benefit plans developed pursuant to subsection5 C of this section.
“Established geographic service area” means a broad geographic area of the Commonwealth in which a easrier health
insurance issuer sells or has sold insurance policies on or before January 1994. or upon its subsequent authorization to do
business in Virginia.

"Excepted benefits" means benefits under one or more (or any combination thereof) of the following :

1. Benefits not subject to requirements of this article:

a. Coverage only for accident, or disability income insurance. or any combination thereof;

b. Coverage issued as a supplement to liability insurance;

c. Liability insurance, inctuding general liability insurance and automobile liability insurance;

d. Workers' compensation or similar insurance;

e. Medical expense and loss of income benefits;
f. Credit-only insurance;

g. Coverage for on-site medical clinics; and

h. Other similar insurance coverage. specified in regulations, under which benefits for medical care are secondary or
incidental to other insurance benefits.

2. Benefits not subject to requirements of this article if offered separately:
a. Limited scope dental or vision benefits;
b. Benefits for long-term care. nursing home care. home health care. community-based care. or any combination thereof; and

¢. Such other similar, limited benefiis as are specified in regulations.
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3. Benefits not subject to requirements of this article if offered as independent, noncoordinated benefits:
a. Coverage only for a specified disease or illness; and

b. Hospital indemnity or other fixed indemnity insurance.

4. Benefits not subject 1o requirements of this article if offered as separate insurance policy:

a. Medicare supplemental health insurance (as defined under section 1882 (g) (1) of the Social Security Act (42 US.C. §
1395ss (g)(1)):

b. Coverage supplemental to the coverage provided under Chapier 55 of Title 10. United States Code (10 US.C. § 1071 et
seq.); and

¢. Similar supplemental coverage provided to coverage under a group health plan.

"Federal governmental plan” means a governmental plan established or maintained for its employees by the government of
the United States or by an agency or insrumentality of such government.

"Governmental plan” has the meaning given such term under section 3(32) of the Employee Retirement Income Security Act
of 1974 (29 U.S.C. § 1002 (32)) and any federal governmental plan.

“Group health insurance coverage” means in connection with a group health plan, health insurance coverage offered in
connection with such plan.

"Group health plan” means an employee welfare benefit plan (as defined in section 3 (1) of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. § 1002 (1)). to the exient that the plan provides medical care and including items and
services paid for as medical care to employees or their dependents (as defined under the terms of the plan) directly or through
insurance, reimbursement, or otherwise.

"Health benefit plan" means any accident and health insurance policy or ceriificate. health services plan contract. heaith
maintenance organization subscriber contract, plan provided by a MEWA or plan provided by another benefit arrangement.
Health benefit plan does not mean accident only, credit. or disability insurance; coverage of Medicare services or federal
employee health plans, pursuant to contracts with the United States government; Medicare supplement or long-term care
insurance; dental only or vision only insurance; specified disease insurance; hospital confinement indemnity coverage; limited
benefit health coverage; coverage issued as a supplement to liability insurance; insurance arising out of a workers
compensation or similar law; automobile medical payment insurance; medical expense and loss of income benefits; or
insurance under which benefits are payable with or without regard to fault and that is statutorily required to be contained in
any liability insurance policy or equivalent self-insurance.

“Health insurance coverage" means benefits consisting of medical care (provided direcily, through insurance or ]
reimbursement, or otherwise and including items and services paid for as medical care) under any hospital or medical service
policy or certificate, hospital or medical service plan contract, or health maintenance organization conwract offered by a health
insurance issuer.

"Health insurance issuer” means an insurance company, or insurance organization (including a health mainienance
organization) which is licensed to engage in the business of insurance in this Commonwealth and which is subject to the laws
of this Commonwealth which regulate insurance within the meaning of section 514 (b) (2} of the Employee Retirement
Income Security Act of 1974 (29 US.C. § 1144 (b)(2)). Such term does not include a group health plan.

“Health maintenance organization” means:

1. A federally qualified health mainienance organization;

2. An organization recognized under the laws of this Commonwealth as a health maintenance organization; or

3. A similar organization regulated under the laws of this Commonwealth for solvency in the same manner and lo the same
extent as such a health maintenance organization.

i

"Health status-related factor” means the following in relation to the individual or a dependent eligible for coverage under a
group health plan or heaith insurance coverage offered by a health insurance issuer:

!. Health status;
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2. Medical condition (including both physical and menial illnesscs);

3. Claims experience;

4. Receipt of healith care;

5. Medical history;

6. Genetic information:

7. Evidence of insurabiliry (including conditions arising out of acts of domestic violence); or

8. Disabiliry.

"Individual health insurance coverage" means health insurance coverage offered to individuals in the individual market. but

does not include coverage defined as excepted benefits. Individual health insurance coverage does not include short-term
limited duration coverage.

"Individual market" means the market for health insurance coverage offered to individuals other than in connection with a
group health plan.

"Large employer" means in connection with a group health plan or health insurance coverage with respect to a calendar year
and a plan year. an employer who employed an average of ai least fifty-one employees on business days during the preceding
calendar year and who employs at least two employees on the first day of the plan year.

"Large group market" means the health insurance marker under which individuals obtain health insurance coverage (directly
or through any arrangement) on behalf of themselves (and their dependents) through a group health plan mainiained by a
large employer or through a health insurance issuer.

"Late enrollee” means an-elicible-smployee-crdepende -requests-enrollment-in-a-health-beneliplan-of-a-small-emplove
er-the-titial-oF ' ' benefit-plan- spect to coverage under a group
issuer. a participant or beneficiary who enrolls under

ealth pl hliw'ce coveaervde a helh msurae
the plan other than during:

1. The first period in which the individual is eligible 10 enroll under the plan; or
2. A special enrollment period as required pursuant o subsections J through M of §38.2-3432 3.
"Medical care"” means amounts paid for:

1. The diagnosis. cure, mitigation. treatment, or prevention of disease, or amounts paid for the purpose of affecting any
structure or function of the body;

2. Amounts paid for ransporiation primarily for and essential to medical care referred to in subdivision 1, and

3. Amounts paid for insurance covering medical care referred to in subdivisions I and 2.

“Nerwork plan” means health insurance coverage of a healith insurance issuer under which the financing and delivery of X
medical care (including items and services paid for as medical care) are provided. in whole or in part. through a defined set of
providers under conract with the health insurance issuer.

"Nonfederal governmental plan” means a governmenial plan that is not a federal governmental plan.

"Participant” has the meaning given such term under section 3(7) of the Employee Retirement Income Security Act of 1974
(29 US.C. § 1002 (7)).

"Placed for adoption.” or "placement” or "being placed” for adoption. in connection with any placement for adoption ofa
child with any person, means the assumption and retention by such person of a legal obligation for total or parual support of
such child in anticipation of adoption of such child. The child’s placement with such person terminates upon the terminaiion
of such legal obligation.
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"Plan sponsor" has the meaning given such term under section 3(16)(B) of the Employee Retirement Income Security Act of
1974 (29 US.C. § 1002 (16X B)).

“Preexisting condition exclusion” means. with respect o coverage. a limitation or exclusion of benefits relating to a condition
based on the fact that the condition was present before the date of enrollment for such coverage, whether or not any medical
advice. diagnosis. care, or treatment was recommended or received before such date. Genetic information shall not be reated
as a preexisting condition in the absence of a diagnosis of the condition related to such information.

"Premium” means all moneys paid by a-smaH an employer and eligible employees as a condition of coverage from a-arsera
health insurance issuer, including fees and other contributions associated with the health benefit plan.

"Primary small employer," a subset of "small employer.” means any person actively engaged in business that, on at least fifty
percent of its working days during the preceding year, employed no more than twenty-five eligible employees and not less
than two unrelated eligibie employees. except as provided in subdivision A 2 of §38.2-3523, the majority of whom are
enrolled within this Commonwealth. Primary small employer includes companies that are affiliated companies or that are
eligible to file a combined tax return. Except as otherwise provided, the provisions of this article that apply to a primary small
employer shall apply until the earlier of the plan anniversary or one year following the date the employer no longer meets the
requirements of this subsecuon.

"Rating period” means the twelve-month period for which premium rates are determined by a smal-employercarrierfieallh
insurance issuer and are assurned to be in effect.

“Small employer” means in connection with a group health plan with respect 10 a calendar year and a plan year, an employer
who employed an average of at least two but not more than fifty employees on business days during the preceding calendar
year and who employs at least two employees on the first day of the plan year.

"Small group market” means the health insurance market under which individuals obtain health insurance coverage (directly
or through any arrangement) on behalf of themselves (and their dependents) through a group health pian maintained by a
small employer or through a health insurance issuer.

"State” means each of the several states, the District of Columbia. Puerto Rico. the Virgin Islands, Guam, American Samoa,
and the Northern Mariana Islands.

"Waiting period” means with respect to a group health plan or health insurance coverage provided by a health insurance
issuer and an individual who is a potential participant or beneficiary in the plan, the period that must pass with respect to the
individual before the individual is eligible 1o be covered for benefits under the terms of the plan.




B-C. The Commission shall adopt regulations establishing the essential and standard plans for sale in the small employer
market. Such regulations shall incorporate the recommendations of the Essential Health Services Panel. established pursuant
to Chapter 847 of the 1992 Acts of Assembly. Every small-employercarrer health insurance issuer shall, as a condition of
transacting business in Virginia with peisass-small employers, offer to primas~small employers a+east-the essential and
standard plans. However. any regulaton adopted by the Commission shail contain a provision requiring ail DS
easmers-heaith insurance issuers to offer an option permitting a prsary-small employer electing to be covered under either an
essential or standard health benefit ptan to choose coverage that does not provide dental benefits. The regulation shall also
require a prisary-small employer electing such option. as a condition of continuing eligibility for coverage pursuant to this
article, to purchase separate dental coverage for all eligible employees and eligible dependents from a dental services pian
authorized pursuant to Chapter 45 of this title. All small-employerearress health insurance issuers shall issue the plans to.
every prssary-small employer that elects 0 be covered under either one of the plans and agrees to make the required prermuum
payments, and shall sausfy the following provisions:

1. Such plan may include cost containment features such as. but not limited to. utilization review of heaith care services
including review of medical necessity of hospital and physician services; case management: selective contracting with
hospitals, physicians and other heaith care providers, subject to the limitations set forth in §§38.2-3407 and 3_8.2-4209 and
Chapter 43 (§38.2-4300 et seq.) of this title; reasonable benefit differentials applicable to providers that participate or do not
participate in arrangements using restricted network provisions; or other managed care provisions. The essential and standard
plans for health maintenance organizations shall contain benefits and cost-sharing levels which are consistent with the basic
method of operation and benefit pians of federally qualified health maintenance organizations, if a health maintenance
organization is federally qualified. and of nonfederally qualified health maintenance organizations, if a health maintenance
organization is not federally qualified. The essential and standard plans of coverage for health maintenance organizations shall
be actuanal equivalents of these pians for smai-emplover-easrers health insurance issuers.

2. No law requiring the coverage or offering of coverage of a benefit shall apply to the essential or standard health care plan
or niders thereof.

3. Within-180-ds aHter-the-—omaH APProvar-oi-assenta-uRd-standardneatth : S-SV OFy-SHRa-SMAPIeYyer
easmer Lvery health insurance issuer offering group health insurance coverage shall, as a condition of rransacting business in
Virginia with prsary-small employers, offer and make available to prmar-small employers an essential and a standard
health benefit plan.

= RO

34 All essential and standard benefit plans issued to prsmarsmall employers shall use a policy form approved by the
Commussion providing coverage defined by the essential and standard benefit plans. Coverages providing benefits greater
than and in addition to the essential and standard plans may be provided by rider, separate policy or plan provided that no
rider. separate policy or plan shall reduce benefit or premium. A smal-employereasrierhealth insurance issuer shall subrmt
all policy forms, including applications. enrollment forms, policies. subscription contracts. certificates, evidences of
coverage, riders, amendments, endorsements and disclosure plans to the Commission for approval in the same manner as_
required by §38.2-316. Each rider, separate policy or plan providing benefits greater than the essential and standard benefit
plans may require a specific premium for the benefits provided in such rider. separate poiicy or plan. The premium for such
niders shall be determned in the same manner as the premiums are determined tor the essential and standard plans. The
Commission at any time may, after providing notice and an opportunity for a hearing 0 a ssall-emplovercasrer health
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insurance issuer. disapprove the continued use by the small-emplorercarser health insurance issuer of an essenual or
standard health benefit plan on the grounds that such plan does not meet the requirements of this artcle.

6-3. No small-empleyercarsier health insurance issuer offering group health insurance coverage is required to offer coverage
or accept applications pursuant to subdivisions 3 and 4 of this subsection:

a. From a psimary-small employer already covered under a health benefit plan except for coverage that is to commence on the
group's anniversary date, but this subsection shall not be construed to prohibit a group from seeking coverage or a-smat
employercarner health insurance issuer offering group health insurance coverage from issuing coverage to a group prior {0
its anniversary date; or

b. If the Commission determines that acceptance of an application or applications would result in the eassier health insurance
issuer being declared an impaired insurer.

A small-employercarrier health insurance issuer offering group health insurance coverage that does not offer coverage
pursuant to subdivision & 5 b may not offer coverage to small employers until the Commission determines that the carrer
health insurance issuer is no longer impaired.

7-6. Every-small-employercarrer health insurance issuer offering group health insurance coverage shall uniformly apply the
provisions of subdivision 5-6-C 5 of this section and shall fairly market the essential and standard health benefit plans to all
pespary-small employers in their established geographic service area of the Commonwealth. A maﬂ-empl-eye-r—eameshealrh
insurance issuer offering group health insurance coverage that fails to fairly market as required by this subdivision may not
offer coverage in the Commonwealth 0 new small employers until the later of 180 days after the unfair marketing has been
identified and proven to the Commission or the date on which the earrier health insurance issuer submits and the Commission
approves a plan to farly market to shew the health insurance issuer’s established geographic service area.

&-7. No health maintenance organization is required to offer coverage or accept applications pursuant to subdivisions 3 and 4
of this subsection in the case of any of the following:

a. To small employers, where the policy would not be delivered or issued for delivery in the health mamntenance
organization's approved service areas;

b. To an employee, where the employee does not reside or work within the health maintenance organization’s approved
SErvice areas,

¢. To prsmassmall employers if the health maintenance organization is a federally qualified health maintenance organizanon
and it demonstrates to the satisfaction of the Commission that the federally qualified health maintenance organization is
prevented from doing so by federal requirement; however, any such exemption under this subdivision would be limited to the
essential plan; or

d. Within an area where the health maintenance organization demonstrates to the satisfaction of the Commission, that it will
not have the capacity within that area and its network of providers to deliver services adequately to the enrollees of those
groups because of its obligations to existing group contract holders and enrollees. A health maintenance organization that
does not offer coverage pursuant to this subdivision may not offer coverage in the applicable area to new employer groups
with more than ainety-aime-fify eligible employees untl the later of 180 days after closure to new applications or the date on
which the eassier-health maintenance organization notifies the Commission that it has regained capacity to deliver services to
small employers. In the case of a health maintenance organization doing business in the small employer market in one service
area of this Commonwealth, the ruies set forth in this subdivision shall apply to the health maintenance organization's
operations in the service area, unless the provisions of subdivision %6 of this subsection apply.

2-8. In order to ensure the broadest availability of health benefit plans to smail employers. the Commission shall set market
conduct and other requirements for-earsess health insurance issuers, agents and third-party administrators, including
requirements relating to the following:

a. Registration by each cassies health insurance issuer offering group health insurance coverage with the Commission of its
intention to be-a-small-employercarmmeroffer health insurance coverage in the small group marker under this arucle;

b. Publication by the Commission of a list of all ssaall-employer-cassiers-health insurance issuers who offer coverage in the
small group market, including a potential requirement applicable to agents, third-party administrators, and earress heaith
insurance issuers that no health benefit plan may be sold to a small employer by @ earser health insurance issuer not so
identified as a-small-employercarsier health insurancé issuer in the small group marker,

c. The availability of a broadly publicized toll-free telephone number for the Commission's Bureau of Insurance for access by
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small employers to information concerning this artcle;

d. To the extent deemed to be necessary to ensure the fair distribution of prmasw-small employers among carriers. periodic
reports by earrers-health insurance issuers about plans issued 1o prisaasy-small employers; provided that reportng
requirements shall be limited to information concerning case characteristics and numbers of health benefit plans in various
categories marketed or issued to primary small employers. Cardess-Health insurance issuers shall maintain data relating to the
essental and standard benefit plans separate from data relating to additional benefits made available by rider for the purpose
of complying with the reporting requirements of this section; and

e. Methods concerning periodic demonstration by ssrall-emplovercarsers health insurance issuers offering group health
insurance coverage that they are marketing and issuing health benefit plans to small employers in fulfillment of the purposes
of this arucle.

§38.2-3432 1. Renewabiliry.

A. Every health insurance issuer that offers health insurance coverage in the group market in this Commonwealth shall renew
or continue in force such coverage with respect to all insureds at the option of the employer except:

1. For nonpayment of the required premiums by the policyholder. or contract holder. or where the health insurance issuer has
not received rimely premium paymenis;

2. When the health insurance issuer is ceasing to offer coverage in the small group market in accordance with subdivisions 9
and 10;

3. For fraud or misrepresentation by the emplover. with respect 1o their coverage;

4. With regard to coverage provided to an eligible employee. for fraud or misrepresentation by the employee with regard to
his or her coverage;

3. For failure to comply with contribution and participation requirements defined by the health benefit plan;
6. For failure to comply with health benefit plan provisions that have been approved by the Commission,

7. When a health insurance issuer offers heaith insurance coverage in the group market through a nerwork plan. and there is
no longer an enrollee in connection with such plan who lives. resides, or works in the service area of the health insurance
issuer (or in the area for which the health insurance issuer is authorized to do business) and. in the case of the group market,
the health insurance issuer would deny enrollment with respect to such plan under the provisions of subdivision 9 or 10:

8. When health insurance coverage is made available in the group market only through one or more bona fide associations.
the membership of an emplover in the association (on the basis of which the coverage is provided) ceases but only if such
coverage Is terminated under this subdivision uniformly without regard to any health status related factor relating (o any
covered individual;

9. When a health insurance issuer decides to discontinue offering a particular type of group health insurance coverage in the
group market in this Commonwealth, coverage of such type may be discontinued by the health insurance issuer in accordance
with the laws of this Commonwealth in such market only if (i) the health insurance issuer provides notice to each plan
sponsor provided coverage of this type in such market (and participants and beneficiaries covered under such coverage) of
such discontinuation at least ninety days prior o the date of the discontinuation of such coverage; (ii) the health insurance
issuer offers to each plan sponsor provided coverage of this type in such market, the option to purchase any other health.
insurance coverage currently being offered by the health insurance issuer to a group health plan in such market: and (iii) in
exercising the option to discontinue coverage of this type and in offering the option of coverage under this subdivision, the
health insurance issuer acts uniformly without regard to the claims experience of those sponsors or any health siatus-related
factor relating to any participants or beneficiaries covered or new participanis or beneficiaries who may become eligible for
such coverage;

10. In any case in which a health insurance issuer elects to discontinue offering all health insurance coverage in the group
market in this Commonwealth, health insurance coverage may be discontinued by the health insurance issuer only in
accordance with the laws of this Commonwealth and if: (i) the health insurance issuer provides notice to the Commission and
to each plan sponsor (and participants and beneficiaries covered under such coverage) of such discontinuation at least 180
days prior 1o the date of the discontinuation of such coverage and (ii) all health insurance issued or delivered for issuance in
this Commonwealth in such market (or markets) are discontinued and coverage under such health insurance coverage in such
market (or markets) is not renewed;



11. In the case of a disconiinuation under subdivision 9 of this subsection in a market, the health insurance issuer may nol
provide for the issuance of any health insurance coverage in the market and this Commonwealth during the five-year period
beginning on the date of the discontinuation of the last health insurance coverage not so renewed;

12. At the time of coverage renewal, a health insurance issuer may modify the health insurance coverage for a product offered
to a group health plan or health insurance issuer offering group health insurance coverage in the group market if. for coverage
that is available in such market other than only through one or more bona fide associations, such modification is consistent
with the laws of this Commonweaith and effective on a uniform basis among group health plans or heaith insurance issuers
offering group health insurance coverage with that product;

13. In applying this section in the case of health insurance coverage that is made available by a health insurance issuer in the
group market to emplovers only through one or more associations. a reference to “plan sponsor” is deemed. with respect to
coverage provided to an employer member of the association, to include a reference to such employer; or

14. Benefits and premiums which have been added by rider to the essential or standard benefit plans issued 10 small
employers shall be renewable at the sole option of the health insurance issuer.

B. If coverage to the small employer market pursuant to this article ceases to be written. administered or otherwise provided,
such coverage shall continue to be governed by this article with respect 1o business conducted under this article that was
transacted prior to the effective date of termination and that remains in force.

§38.2-34322. Availability.

A. If coverage is offered under this article, such coverage shall be offered and made available to all the eligible employees of
every small employer and their dependents that apply for such coverage. No coverage may be offered (o only certain eligible
employees or their dependents and no employees or their dependents may be excluded or charged additional premiums
because of health status.-

B. No coverage offered under this article shall exclude an employer based solely on the nature of the employer’s business.
C. A health insurance issuer that offers health insurance coverage in a small group market through a network plan may:

1. Limit the employers that may apply for such coverage to those eligible individuals who live, work or reside in the service
area for such nerwork plan; and

2. Within the service area of such plan, deny such coverage to such employers if the health insurance issuer has
demonsirated, if required. (o the satisfaction of the Commission that:

a. It will not have the capacity to deliver services adequately to enrollees of any additional groups because of its obligations to
existing group contract holders and enrollees; and

b. It is applying this subdivision uniformly to all employers without regard to the claims experience of those employers and
their employees (and their dependents) or any health status-related factors relating to such employees and dependents.

3. A health insurance issuer upon denying health insurance coverage in any service area in accordance with subdivision D1,
may not offer coverage in the small group market within such service area for a period of 180 days after the date such
coverage is denied.

D. A health insurance issuer may deny health insurance coverage in the small group market if the health insurance issuer has
demonstrated. if required. to the satisfaction of the Commission that:

1. It does not have the financial reserves necessary to underwrite additional coverage; and

2.1t is applying this subdivision uniformly to all employers in the small group market in the Commonwealth consistent with
the laws of this Commonwealth and without regard to the claims experience of those employers and their employees (and
their dependents) or any health status-related factor relating io such employees and dependents.

E. A health insurance issuer upon denying health insurance coverage in connection with group health plans in accordance
with subsection D in the Commonwealth may not offer coverage in connection with group health plans in the small group
market for a period of 180 days afier the date such coverage is denied or until the health insurance issuer has demonstrated to
the satisfaction of the Commission that the health insurance issuer has sufficient financial reserves to underwrite additional
coverage. whichever is later.



F. Nothing in this article shall be construed to preciude a health insurance issuer from establishing employer contribution
rules or group participation rules in connection with a health benefit plan offered in the smalil group market. As used in this
article, the term "empioyer contribution rule” means a requirement relating to the minimum level or amount of emplover
coniribution toward the premium for enrollment of eligible individuals and the term "group participation rule” means a
requirement relating to the minimum number of eligible employees that must be enrolled in relation to a specified percentage
or number of eligible employees. Any employer contribution rule or group participation rule shall be applied uniformly
among small emplovers without reference to the size of the small employer group. health status of the small employer group.
or other factors.

$38.2-3432 3. Limitation on preexisting cundition exclusion period.

A. Subject 1o subsection B. a health insurer offering group health insurance coverage, may, with respect to a participani or
beneficiary, impose a preexisting limitation only if:

1. Such exclusion relates to a condition (whether physical or mental). regardless of the cause of the condition. for which
medical advice. diagnosis, care, or ireaiment was recommended or received within the 6-month period ending on the
enrollment date;

2. Such exclusion extends for a period of not more than twelve months (or eighteen months in the case of a late enrollee) after
the enrollment date; and ‘

3. The period of any such preexisting condition exclusion is reduced by the aggregate of the periods of creditable coverage. if
any. applicable to the participant or beneficiary as of the enroliment date.

B. Exceptions:

1. Subject to subdivision 4 of this subsection. a health insurance issuer offering health insurance coverage. may not impose
any preexisting condition exclusion in the case of an individual who. as of the last day of the thirty-day period beginning with
the date of birth, is covered under creditable coverage;

2. Subject to subdivision 4 of this subsection. a health insurance issuer offering health insurance coverage, may not impose
any preexisting condition exclusion in the case of a child who is adopted or placed for adoption before attaining eighteen
years of age and who. as of the last day of the thirty-day period beginning on the date of the adoption or placement for
adoption. is covered under creditable coverage. The previous sentence shall not apply to coverage before the date of such
adoption or placement for adoption;

3. A health insurance issuer offering health insurance coverage. may not impose any preexisting condition exclusion relating
fo pregnancy as a preexisting condition, and

4. Subdivisions 1 and 2 of this subsection shall no longer apply o0 an individual after the end of the first sixty-three-day
period during all of which the individual was not covered under any creditable coverage.

C. A period of creditable coverage shall not be counted. with respect to enrollment of an individua! under a health benefit
plan, if, after such period and before the enrollment date, there was a sixty-three-day period during all of which the inaividual
was not covered under any creditable coverage.

D. For purposes of subdivision B 4 and subsection C. any period that an individual is in a waiting period for any coverage
under a group health plan (or for group health insurance coverage) or is in an affiliation period shail not be taken into account
in determining the continuous period under subsection C.

E. Methods of crediting coverage:

1. Except as otherwise provided under subdivision 2 of this subsection. a health insurance issuer offering group health
coverage shall count a period of creditable coverage withour regard to the specific benefits covered during the period:

2. A health insurance issuer offering group health insurance coverage. may elect lo count a period of creditable coverage
based on coverage of benefits within each of several classes or categories of benefits rather than as provided under
subdivision 1 of this subsection. Such election shall be made on a uniform basis for all participants and beneficiaries. Under
such election a health insurance issuer shail count a period of creditable coverage with respect to any class or category of
benefits if any level of benefits is covered within such class or category:

3. In the case of an election with respect 10 a group plan under subdivision 2 of this subsection (whether or not health
insurance coverage is provided in connection with such plan). the plan shail: (i) prominently state in any disclosure
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statements concerning the plan. and state to each enrollee at the time of enrollment under the plan, that the plan has made such
election and (ii) include in such siatements a description of the effect of this election; and

4_In the case of an election under subdivision 2 of this subsection with respect to health insurance coverage offered by a
health insurance issuer in the small or large group market. the health insurance issuer shall: (i) prominently state in any
disclosure statements concerning the coverage. and to each employer at the time of the offer or sale of the coverage. that the
health insurance issuer has made such election and (ii) include in such statements a description of the effect of such election.

F. Periods of creditable coverage with respect to an individual shail be established through presentation of certifications
described in subsection G or in such other manner as may be specified in federal regulations.

G. A health insurance issuer offering group health insurance coverage, shall provide for certification of the period of
creditable coverage:

1. At the time an individual ceases to be covered under the plan or otherwise becomes covered under a COBRA continuation
provision;

2. In the case of an individual becoming covered under a COBRA continuation provision, at the time the individual ceases to
be covered under such provision, and

3. At the request, or on behalf of, an individual made not later than twenty-four months after the date of cessation of the
coverage described in subdivision | or 2 of this subsection. whichever is later. The certification under subdivision ! of this
subsection may be provided. to the extent practicable. at a time consistent with notices required under any applicable COBRA
continuation provision.

H. To the extent that medical care under a group health plan consists of group health insurance coverage, the plan is deemed
to have satisfied the certification requirement under this section if the health insurance issuer offering the coverage provides
for such certification in accordance with this section.

1. In the case of an election described in subdivision E 2 by a health insurance issuer. if the health insurance issuer enrolls an
individual for coverage under the plan and the individual provides a certification of coverage of the individual under
subsection F:

1. Upon request of such health insurance issuer. the entity which issued the certification provided by the individual shall
promptly disclose to such requesting group insurance issuer information on coverage of classes and categories of health
benefits available under such entity’s pian or coverage; and

2. Such entity may charge the requesting health insurance issuer for the reasonable cost of disclosing such information.

J. A health insurance i:suer offering group heaith insurance coverage, shall permit an employee who is eligible. but not
enrolled. for coverage under the terms of the pian (or a dependen: of such an employee if the dependent is eligible, but not
enrolled, for coverage under such terms) to enroll for coverage as a late enrollee for coverage under the terms of the plan if
each of the following conditions is met:

1. The employee or dependent was covered under a group health plan or had health insurance coverage at the time coverage
was previously offered to the employee or dependent;

2. The employee stated in writing at such time that coverage under a group heaith plan or health insurance coverage was the
reason for declining enrollment, but only if the plan sponsor or healith insurance issuer (if applicable) required such a
statement at such time and provided the employee with notice of such requirement (and the consequences of such
‘requirement) at such time:

3. The employee’s or dependent’s coverage described in subdivision | of this subsection: (i) was under a COBRA
continuation provision and the coverage under such provision was exhausted or (ii} was not under such a provision and'
either the coverage was terminated as a result of loss of eligibility for the coverage (including as a result of legal separation.
divorce, death. termination of employment. or reduction in the number of hours of employment) or employer coniributions
lowards such coverage were terminated; and

4. Under the terms of the plan, the employee requests such enrollment not later than thirty days after the date of exhaustion of
coverage described in subdivision 3 (i) of this subsection or termination of coverage or employer contribution described in
subdivision 3 (ii) of this subsection. )

K. If: (i) a health insurance issuer makes coverage available with respect o a dependent of an individual: (ii) the individual s
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a participant under the plan (or has met any waiting period applicable o becoming a participant under the plan and is eligible
to be enrolled under the plan but for a failure to enroll during a previous enrollment period); and (iii) a person becomes such a
dependent of the individual through marriage. birth. or adoption or placement for adoption. the health insurance issuer shail
provide for a dependent special enroliment period described in subdivision J 2 of this subsection during which the person
(or, if not otherwise enrclled, the individual) may also be enrolled under the plan as a dependent of the individual, and in the
case of the birth or adoption of a child. the spouse of the individual mav also be enrolled as a dependent of the individual if
such spouse is otherwise eligible for coverage.

L. A dependent special enrollment period under this subsection shall be a period of not less than thirty days and shall begin
on the later of:

1. The date dependent coverage is made available; or
2. The date of the marriage. birth. or adoption or placement for adoption (as the case may be) described in subdivision J 3.

M. If an individual seeks to enroll a dependent during the first 30 days of such a dependent special enrollment period, the
coverage of the dependent shall become effective:

1.In the case of marriage. not later than the first day of the first month beginning after the date the completed request for
enrollment is received; .

2. In the case of a dependent’s birth. as of the date of such birth; or
3.In the case of a dependent’s adoption or placement for adoption. the date of such adoption or placement for adoption.
§38.2-3433. Small employer market premium and disclosure provisions.

A. New or renewal premium rates for essential or standard health benefit plans issued by a smal-l-_emp@e&;ea:ée&heqhh
insurance issuer 10 a primary small employer not currently enrolled with that same employer-carrer-health insurance issuer
shall be based on a community rate subject to the following conditions:

1. A small-emplovercassieshealth insurance issuer may use the following risk classification factors in rating small groups:
demographic rating, including age and gender; and geographic area rating. A small-smployersarresfealth insurance Lssuer
may not use claim experience, heaith status, duration or other risk classification factors in rating such groups. except as
provided in subdivision 2 of this subsection.

2. The premium rates charged by a small-emplovercassier health insurance issuer may deviate from the community rate filed
by the-small-employerearsier health insurance issuer by not more than twenty percent above or twenty percent below such
rate for claim experience. heaith status and duration only during a rating period for such groups within a simalar demographic
risk classification for the same or similar coverage. Rates for a health benefit plan may vary based on the number of the
eligible employee's enrolled dependents.

3. Small-employer-carsiess-Health insurance issuers shall apply rating factors consistently with respect to all primary small
ermployers in a similar demographic risk classification. Adjustments n rates for claims experience, health status and duraton
from issue may not be applied individuaily. Any such adjustment must be applied uniformly to the rate charged for all
participants of the primary small employer.

B. In connection with the offering for sale of any health benefit plan to a primary small employer. each Mﬁp&@y@f—cm
health insurance issuer shall make a reasonable disclosure, as part of its solicitation and sales matenals, of:

1. The extent to which premium rates for a specific primary smail employer are established or adjusted in part based upon the
acwal or expected variation in claims costs or actual or expected variation in health condition of the eligible employees and
dependents of such primary small employer;

[£9]

. Provisions relating to renewability of policies and contracts; and

(93]

- Provisions affecting any preexisting conditions provision.

C. Each small-employer<casrier health insurance issuer shall maintain at its principal place of business a complete and detailed
description of its rating practices and renewal underwriting practices pertaining to its primary small employer business.
including information and documentation that demorsstrate that its raung methods and practices are based upon commonly

accepted actuarial assumptions and are in accordance with sound actuanal principles.
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D. Each small-emplover-sarserhealth insurance issuer shall file with the Commission annually on or before March 15 the
community rates and an actuarial certification certifying that the eassieshealth insurance issuer and its rates are in compliance
with this article. A copy of such certification shall be retained bv the small-employercasres-health insurance issuer at its
principal place of business.

E. A small-employercarieshealth insurance issuer shall make the information and documentation described in subsection C
of this section available for review by the Commussion upon request.

§38.2-3434. Disclosure of information.

Any health insurance issuer offering health insurance coverage o a emplover shall make a reasonable disclosure of the
availability of information to such an employer, as part of its solicitation and sales materials. and upon request of such an
employer, information concerning: (i) the provisions of such coverage concerning the health insurance issuer’s right to
change premium rates and the factors that may affect changes in premium rates; (ii) the provisions of such coverage relating
to renewability of coverage: (iii) the provisions of such coverage relating to any preexisting condition exclusion; and (iv) the
benefits and premiums available under all health insurance coverage for which the employer is qualified.

A health insurance issuer is not required under this article to disclose any information that is proprietary and trade secret
information.

$38.2-3435. Exclusions.
The provisions of this article shall not apply to:

A. Any health insurance issuer offering group health insurance coverage for any plan year if, on the first day of such plan
year, such plan has less than two participants who are current employees.

B. Any nonfederal governmental plan which is a group health plan who elects not to be bound by these requirements. The
election shall apply: (i} for a single specified plan year or (ii) in the case of a plan provided pursuant to collective bargaining
agreement for the term of such agreement.

1. An election under this subsection may be extended through subsequent elections.

2. Under such an election. the pian shall provide for: (i) notice to enrollees (on an annual basis and at the time of enrollment
under the plan) of the act and consequences of such election and (ii) certification and disclosure of creditable coverage under
the plan with respect 1o enrollees in accordance with subsections G and H of §38.2-3432.3.

C. Any health insurance issuer offering group health insurance coverage for any of the excepted benefits.

$38.2-3436. Eligibility to enroll.

A. A health insurance issuer offering group health insurance coverage, may not establish rules for eligibility (including
continued eligibility) of any individual to enroll under the terms of the plan based on any of the health status-related factors.

B. The provisions of this section shall not be construed:

1. To require a group health insurance coverage to provide particular benefits other than those provided under the terms of
such plan or coverage: or

2. To prevent a health insurance issuer offering group health insurance coverage from establishing limitations or restrictions
on the amount. level, extent or nature of the benefits or coverage for similarly situated individuals enrolled in the plan or
coverage rules for eligibility to enroll under a plan which includes rules defining any applicable waiting periods for such
enrolimen:.

C. A health insurance issuer offering group health insurance coverage, may not require an individual (as a condition of
enrollment or continued enrollment under the plan) to pay a premium or contribution which is greater than such premium or
contribution for a similarly situated individual enrolled in the plan on the basis of any health status related factor in relation to
the individual or to an individual enrolled under the plan as a dependent of the individual.

D. Nothing in subsection C shall be construed:

1. To restrict the amount that an employee may be charged for coverage under a group health plan or group health insurance
coverage. or
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2.To prevent a health insurance issuer offering group health insurance coverage. from establishing premium discounts or .
rebates or modifying otherwise applicable copayments or deductibles in return for adherence to programs of health promotion
and disease prevention.

§38.2-3437. Rules used to determine group size.

A. All employers treated as a single employer under subsection (b). (c). (m). or (0) of § 414 of the Internal Revenue Code of
1986 (26 U.S.C. § 414) shall be treated as one employer.

B. In the case of an emplover which was not in existence throughout the preceding calendar year. the determination of
whether such employer is a small or large group employer shall be based on the average number of employees that it is
reasonably expected such employer will employ on business days in the current calendar year.

C. Any reference in this subsection to an employer shall include a reference to any predecessor of such employer.
§38.2-4214. Application of certain provisions of law.

No provision of this ttle except this chapter and, insofar as they are not inconsistent with this chapter, §§38.2-200.
38.2-203, 38.2-210 through 38.2-213, 38.2-218 through 38.2-225, 38.2-230. 38.2-232 38.2-316, 38.2-322, 38.2-400,
38.2-402 through 38.2-413, 38.2-500 through 38.2-513. 38.2-600 through 38.2-620, 38.2-700 through 38.2-705.
38.2-900 through 38.2-904, 38.2-1017, 38.2-1018, 38.2-1038. 38.2-1040 through 38.2-1044, Articles 1 (§38.2-1300 et
seq.) and 2 (§38.2-1306.2 et seq.) of Chapter 13, §§ 38.2-1312, 38.2-1314, 38.2-1317 through 38.2-1328. 38.2-1334.
38.2-1340, 38.2-1400 through 38.2-1444. 38.2-1800 through 38.2-1836, 38.2-3400. 38.2-3401, 38.2-3404, 38.2-3405,
38.2-3405.1, 38.2-3407.1 through 38.2-3407.6, 38.2-3407.9, 38.2-3407.10, 38.2-3407.11, 38.2-3409, 38.2-3411
through 38.2-3419.1, 3823431382 223823500 38.2-3430.1 through 38.2-3437. 38.2-3501, 38.2-3502._
38.2-3514.1, 38.2-3514.2. 38.2-3516 through 38.2-3520 as they apply to Medicare supplement policies, §§38.2-3525,
38.2-3540.1, 38.2-3541, 38.2-3542. 38.2-3600 through 38.2-3607 and Chapter 53 (§38.2-5300 et seq.) of this title shall
apply to the operation of a plan.

§38.2-4216.1. Open enrollment.

A. A nonstock corporation licensed under this chapter shall make available to ciuzens of the Commonwealth an open
enrollment program under the terms set forth in thus section.

B. As used in this section, the term:

"Open enroliment contracts” means comprehensive accident and sickness contracts issued pursuant to an open enrollment
program by a nonstock corporation licensed pursuant to this chapter providing coverage to individ

STO = S 1e-oF = iy i = re—S 78 =3 <, =

C. Each nonstock corporation's open enrollment program shall provide for the issuance of open enrollment contracts without
imposition by the nonstock corporation of underwriting criteria whereby coverage is denied or subject to cancellauon or
nonrenewal, in whole or in part because of:=}any individual's age, health or medical history, or employment status or, if

. The open enrollment program shall make open enrollment contracts

arpup-inciuded-n-the-defiston-of—open-cnrolimeni-contFacts—ai is-tocated-n—and g-apy-individual
residing in- the nonstock corporation’s service area within the Commonweaith; provided—however. that-this subsection shall
not require, and no person shall otherwise indicate, that open enrollment contracts are available to any individual who is an
employee of an employer which provides, in whole or in part. hospitalization or other health coverage to its employees. Each
nonstock corporation’s open enrollment program shall make open enrollment contracts available on a year-round basis. The
subscription charge for contracts issued pursuant to an open enrollment program shall be reasonable in relation to the benetfits
and deducubles provided. as determined by the Commission.

. 14 .
D. Each nonstock corporation must prominently advertise the availability of its open enroliment contracts at least twelve umes
annuailv in a newspaper or newspapers of general circulation throughout its service area in Virginia. The content and format
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of such advertising shall be generally approved by the Commission.

E. The Commission may prescribe minimum standards to govern the contents of comprehensive accident and sickness _
contracts 1ssued pursuant to this section. Such minimum siandards shall ensure that such contracts provide health benefit
coverage for a comprehensive range of health care needs without qualifying exclusions that fail to protect the subscriber
under normal circumstances. Such standards shall ensure that the option of obtaining comprehensive major medical coverage
1s made available to all individuals-and-greups-included within the definition of "open enrollment contracts” and shall allow
for reasonable co-payment provisions, a range of deductibles and a range of coverages available to the consumer. Preexisting
conditions may not be excluded from coverage under such contracts; however. waiting periods of up to twelve months for
coverage of preexisting conditions shall be allowed. In addition, the Commission may prescribe reasonable minimum
standards in order to govern the comtents of policies issued to individuals who have converted from group comprehensive
accident and sickness contracts to individual coverage because of termination of the individual's eligibility for group
coverage.

F. If a nonstock corporation licensed under this chapter elects to discontinue its open enrollment program provided under this
section, it may do so only after giving written notice to the Commission of at least twenty-four months in advance of the
effective date of termination. Upon termination of the program, the nonstock corporation shall be subject to the license wax
provisions of subdivision 1 of subsection A of §38.1-2501.

G. In addition, a nonstock corporation licensed under this chapter shall provide other public services to the community
including health-related educational support and training for those subscribers who, based upon such educatonal support.and
traming, may experience a lesser need for health-related care and expense.

§38.2-4217. Reports.

A. In additon to the annual statement required by §38.2-1300, the Commission shall require each nonstock corporation to
tile on a quarterly basis any additional reports, exhibits or statements the Commission considers necessary to furnish full
information concerning the condition, solvency, experience, transactions or affairs of the nonstock corporation. The
Commission shall establish deadlines for submitting any additional reports, exhibits or statements. The Commission may
require verification by any officers of the nonstock corporation the Commission designates.

B. In addition to the annual statement required by §38.2-1300, the Commission shall require each nonstock corporation to
file annually, on or before June |, an annual statement, signed by two of its principal officers subject to §38.2-1304,
showing:

1. The number of Virginia subscribers by the following type of contract or its equivalent:

a. Individual, open enrollment;

b—Small groupropen-enrollment:

e—b. Medicare, extended, under 65 disabled;

£—c. Individual conversion subscriberss.

2. The subscriber income and benefit payments in the aggregate for the types of contracts listed above subject to specific
breakdown by type of contract as requesied by the Commission; and

3. Expenditures for providing public services, in addition to open enrollment, to the community.
§38.2-4229.1. Conversion to domestic mutual insurer.

A. Any domestic nonstock corporation subject to the provisions of this chapter that has the surplus required by §38.2-1030
for domestic mutual insurers issuing policies without contingent liability may, at its option and without reincorporation.
convert to a domestic mutual insurer by following the procedure set forth in this section.

B. Any nonstock corporation eligible to convert to a2 domestic murual insurer under subsection A of this section may effect
such conversion by amending its articles of incorporation to delete any reference to this chapter and to comply with the
provisions of §38.2-1002 relating to the articles of incorporation of a domestic mutual insurer. Upon the issuance of a
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ceruficate of amendment by the Commission. the conversion shall be effective. such nonstock corporation shall become
subject to all of the provisions of ttus ttle relating to domestic mutual insurers, and. except as provided in subsection D of
this section, such nonstock corporation shall no longer be subject to the provisions of this chapter.

C. If any nonstock corporation converts from a health services plan organized under this chapter t a domestic mutual
insurer, then at least ninety days prior to the effective date of conversion. the nonstock corporation shall comply with
§38.2-316 by filing with the Commission copies of all policies of insurance that it proposes to issue after the effective date of
conversion. All subscription contracts issued and outstanding as of the effective date of conversion shall remain in force in
accordance with their terms until the expiration or termination of such contracts.

D. Any nonstock corporation that offers an open enrollment program under § 38.2-4216.1 shall, directly or through a )
subsidiary, continue to offer such program notwithstanding its conversion to a domestic mutual insurer. If any such domestc
mutual insurer converts to a stock insurer. it shall. directly or through a subsidiary, continue to offer such program
notwithstanding its conversion to a stock insurer. No such insurer shall discontinue the open enrollment program required by
§38.2-4216.1 without first giving the Commission twenty-four months' prior written notice. For so long as the nsurer
continues to offer such open enrollment program. the license tax imposed on the direct gross premium income of the insurer
and 1ts subsidiaries from accident and sickness insurance shall be 5L % A

o and one-fourth percent42-25%3-on premium income from accident and sickness insurance issued
to primary small employers as defined in §38.2-3431 and three-fourths of one percent+%5%3-on other premium income from
accident and sickness insurance for taxable year 1997 and shall thereafier be three-fourths of one percent on premium income
derived from individual accident and sickness insurance policies and from open enrollment contracts as defined in
§382-4216.1, and two and one-fourth percent on other premium income from accident and sickness insurance.

E. No policy of accident and sickness insurance issued by a nonstock corporation after its conversion to a domestic mutual
insurer shall deny the policyholder the right to assign his benefit. except that denial may be made where the benefit is eighty
percent of covered charges or greater.

§38.2-4306. Evidence of coverage and charges for health care services.

A. 1. Each subscriber shall be entitled 1o evidence of coverage under a health care plan.

2. No evidence of coverage. or amendment (o it, shall be defivered or issued for delivery in this Commonwealth untl a copy
of the form of the evidence of coverage. or amendment to it. has been tiled with and approved by the Commission, subject to
the provisions of subsection C of this section.

3. No evidence of coverage shall conuin provisions or statements which are unjust. unfair, untrue, inequitable, misieading,
deceptive or misrepresentative.

4. An evidence of coverage shall contain a clear and complete statement if a contract. or a reasonably complete summary if 2
certficate, of:

a. The health care services and any insurance or other benefits to which the enrollee is entitled under the health care pian;

b. Any limitations on the services, kind of services. benefits, or kind of benefits to be provided. including any deductible or
copayment feature:

c. Where and in what manner information is available as to how services may be obtained;

d. The total amount of payment for health care services and any indemnity or service benefits that the enrollee is obligated to
pay with respect to individual contracts, or an indication whether the pian is contributory or noncontributory for group
certficates;

e. A description of the health maintenance organization's method for resolving enrollee compiaints. Any subsequent change
may be evidenced in a separate document issued 1o the enrollee;

f. A list of providers and a description of the service area which shall be provided with the evidence of coverage. it such
information is not given to the subscriber at the time of enrollment; and

g. The right of subscribers covered under a group contract to convert their coverages to an individual contract issued by the
health maintenance organizaton.

B. 1. No schedule of charges or amendment to the schedule of charges for enrollee coverage for health care services may be
used in conjunction with any heaith care plan until a copy of the schedule. or its amendment. has been filed with the
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Commission.

2. The charges may be established for various categories of enrollees based upon sound actuarial principles, provided that
charges applying to an enrolles in a group health plan shall not be individually determined based on the status of his health. A
certification on the appropriateness of the charges. based upon reasonable assurnptions, may be required by the Commission
to be filed along with adequate supporting information. This certification shall be prepared by a qualified actuary or other
qualified professional approved by the Commission.

C. The Commussion shall, within a reasonable period, approve any form if the requirements of subsection A of this section
are met. It shail be unlawtul to issue a form until approved. If the Commission disapproves a filing, it shall notify the filer.
The Commission shall specify the reasons for its disapproval in the notice. A written request for a hearing on the disapproval
may be made to the Commission within thirty days after notice of the disapproval. If the Commission does not disapprove
any form within thirty days of the filing of such form, it shall be deemed approved uniess the filer is notified in wriang that
the waiting period is extended by the Commission for an additional thirty days. Filing of the form means actual receipt by the
Commission.

D. The Commission may require the submission of any relevant information it considers necessary in determining whether ©
approve or disapprove a filing made under this section.

§38.2-4319. Statutory construction and relationship to other laws.

A. No provisions of this title except this chapter and, insofar as they are not inconsistent with this chapter, §§38.2-100,
38.2-200. 38.2-210 through 38.2-213, 38.2-218 through 38.2-225, 38.2-229, 38.2-232, 38.2-316, 38.2-322, 38.2-400,
38.2-402 through 38.2-413, 38.2-500 through 38.2-515, 38.2-600 through 38.2-620, Chapter 9 (§38.2-900 et seq.) of tus
title, 38.2-1057, 38.2-1306.2 through 38.2-1309, Article 4 (§38.2-1317 et seq.) of Chapter 13, §§ 38.2-1800 through
38.2-1836, 38.2-3401, 38.2-3405, 38.2-3405.1, 38.2-3407.2 through 38.2-3407.6, 38.2-3407.9, 38.2-3407.10,
38.2-3407.11, 38.2-3411.2, 38.2-3414.1, 38.2-3418.1, 38.2-3418.1:1, 38.2-3418.1:2, 38.2-3418.2, 38.2-3419.1,
38-2-3434--38-2-3432.38.2.3433. 38 2-3430.] through 38.2-3437, 38.2-3500, 38.2-3514.1, 38.2-3514.2, 38.2-3525.
38.2-3542, Chapter 53 (§38.2-5300 et seq.) and Chapter 54 (§ 38.2-5400 et seq.) of this title shall be applicable to any
health maintenance organization granted a license under this chapter. This chapter shall not apply to an insurer or health
services plan licensed and regulated in conformance with the insurance laws or Chapter 42 (§38.2-4200 et seq.) of this title
except with respect to the activities of its health maintenance organization.

B. Solicitation of enrollees by a licensed health maintenance organization or by its representatives shall not be construed t0
violate any provisions of law relating to solicitation or advertising by health professionals.

C. A licensed health maintenance organization shall not be deemed to be engaged in the unawful practice of medicine. All
health care providers associated with a health maintenance organization shall be subject to all provisions of law.

D. Notwithstanding the definition of an eligible employee as set forth in §38.2-3431, a health maintenance prgqmzadon
providing health care plans pursuant to §38.2-3431 shall not be required to offer coverage to or accept applications from an
employee who does not reside within the health maintenance organization's service area.

$38.2-4322 Affiliation period.

A. A health maintenance organization which offers heaith insurance coverage in connection with a group heaith plan or group
health insurance coverage and which does not impose any preexisting condition exclusion allowed under $38.2-3432.3, with
respect (o any particular coverage option may impose an affiliation period for such coverage option. but only if:

1. Such period is applied uniformly without regard to any health status-related factors; and

. 2. Such period does not exceed two months (or three months in the case of a late enrollee).

B. An affiliation period as described in subsection A shall begin on the enrollment date.

C. An affiliation period under a plan shall run concurrenily with any waiting period under the plan.

D. Defined terms as set forth in §38.2-3431 which are used in this chapter shall have the same meaning here that they have in
Chapter 34.

938 24323 Alternative methods. !

A heaith maintenance organization may use alternative methods to an affiliation period to address adverse selection provided
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that they are approved by the Commission prior to their use.
§58.1-2501. Levy of license tax.

A. For the privilege of doing business in the Commonwealth, there is hereby levied on every insurance company defined in
§38.2-100 which issues policies or contracts for any kind of insurance classified and defined in $§38.2-102 through
38.2-134 and on every corporation which issues subscription contracts for any kind of plan classified and defined in
§§38.2-4201 and 38.2-4501, an annual license tax as follows:

1. For any kind of insurance classified and defined in §§38.2-109 through 38.2-134 or Chapter 44 of Tide 38.2. except
workers' compensation insurance on which a premium tax is imposed under the provisions of § 65.2-1000. such company
shall pay a tax of two and three-fourths percent of its subscriber fee income or direct gross premium income on such
insurance for each taxable year through 1988. For taxable year 1989 and each taxable year thereafter, such company shall pay
a tax of two and one-fourth percent of its subscriber fee income or direct gross premium income on such insurance.

2. For policies or contracts for life insurance as defined in §38.2-102, such company shall pay a tax ot two and one-fourth
percent of its direct gross premium income on such insurance. However. with respect to premiums paid for additonal
benefits in the event of death, dismemberment or loss of sight by accident or accidental means, or to provide a special
surrender value, special benefit or an annuity in the event of total and permanent disability, the rate of tax shall be two and
three-fourths percent for each taxable year beginning January 1, 1987, through December 31, 1988, and two and one-fourth
percent for taxable year beginning January 1, 1989, and each taxable year thereafter.

3. For policies or contracts providing industrial sick benefit insurance as defined in §38.2-3544, such company shall pay a
tax of one percent of its direct gross premium income on such insurance. No company, however, doing business on the legal
reserve plan, shall be required to pay any licenses, fees or other taxes in excess of those required by this section on such part
of its business as is industrial sick benefit insurance as defined in § 38.2-3544; but any such company doing business on the
legal reserve plan shall pay on ail industrial sick benefit policies or contracts on which the sick benefit portion has been
cancelled as provided in §38.2-3546, or which provide a greater death benefit than $250 or a greater weekly indemnity than
310, and on all other life, accident and sickness insurance. the same license or other taxes as are required by this section.

4. For substcription contracts for any kind of plan classified and defined in §38.2-4201 or §38.2-4501, such corporation shall
pay a tax of 8-75-ef-one-percent-of-is-direct-are pbseriber-fee-thcormme-for-sach-axable-year-besinning-oR-anRd-afterJanuary
11988 two and one-fourth percent of its direct gross subscriber fee income derived from subscription contracts issued io
primary small groups as defined in § 38.2-3431 and three-fourths of one percent of its direct gross subscriber fee income
derived from other subscription contracts for taxable year 1997. For each taxable year thereafter, such corporation shall pay a
tax of three-fourths of one percent of its direct gross subscriber fee income derived from subscription contracts issued to
individuals and from open enrollment contracts as defined in §38.2-4216 1. and two and one-fourth percent of its direct
gross subscriber fee income derived from other subscription contracts. The declaration of estimated tax pursuant to this
subsection shall commence on or before April 15, 1988.

B. Notwithstanding any other provisions of this section, any domestc insurance company doing business solely in the
Commonweaith which is purely mutual, has no capital stock and is not designed to accumulate protits for the benefit of or
pay dividends to its members, and any domestic insurance company doing business solely in the Commonwealth, with a
capital stock not exceeding $25,000 and which pays losses with assessments against its policyholders or members, shall pay
an annual license tax of one percent of its direct gross premium income.

2. That §38.2-3432 of the Code of Virginia is repealed.

3. That the Bureau of Insurance within the State Corporation Commission, in cooperation with the Joint Commission on
Health Care, monitor the impact of the provisions of this act on the Commonwealth's health insurance marketplace. In
monitoring the impact of this act, the State Corporation Commission shall: (i) review the federal regulations that will be
promulgated to implement P.L. 104-191 (The Health Insurance Portability and Accountability Act of 1996), and determine
whether any changes to this act are required by federal regulations adopted pursuant to P.L. 104-191; (i) monitor the impact
of the guaranteed issue requiremnents in the individual market and evaluate any specific concerns regarding such requirements
identified and documented to the satisfaction of the State Corporation Commuission by health insurance issuers; and (iii)
recommend 1o the Governor and the 1998 Session of the General Assembly any revisions. corrections or umprovements to
the provisions of this act that would require the enactment of additional legislation.
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SENATE JOINT RESOLUTION NO. 297
Directing the Joint Commission on Health Care to establish a'task force to study the option of point-of-service plans for
Virginia's businesses.

Agreed 10 by the Senate, February 12, 1997
Agreed to by the House of Delegates, February 10, 1997

WHEREAS, managed health care insurance plans have become the dominant form of heaith insurance across the nation and
in the Commonwealth; and

WHEREAS, managed care plans seek to provide quality care and manage the cost of health care by arranging for specific
types and amounts of health care services, and by coordinating patients' access to certain providers and health care services;
and

WHEREAS, the number of persons enrolled in health maintenance organizations in Virginia has increased significantly in
recent years and now totals nearly 1.4 million Virginians; and

WHEREAS, persons enrolled in closed panel health maintenance organizations generally do not receive benefits for services
received from providers who are not in the heaith maintenance organization's provider panel; and

WHEREAS, some provider and consumer advocate groups have expressed concern that patients should be able to choose
their own provider when accessing heaith care, and that the choice of providers available through closed pane! health
maintenance organizations is not sufficient; and

WHEREAS, point-of-service health insurance plans provide benefits for services received outside of a health maintenance
organization's provider panel, albeit at a higher cost or lower level of coverage; and

WHEREAS, some provider and consumer groups have advocated that health maintenance organizations should be required
to offer a point-of-service plan in addition to their traditional closed panel benefits plan as a means of enhancing pauents
choice of providers, and that the choice of selecting a point-of-service plan should be made by the employee and not the
employer; and

WHEREAS, these groups further advocate that any additional costs of offering a point-of-service plan should be borne by
those enrollees who choose the point-of-service plan and not the health maintenance organization or the employer; and

WHEREAS, point-of-service plans are among the fastest growing type of managed care health insurance coverage in the
United States; and

WHEREAS, representatives of the business and insurance communities believe that closed panel health mantenance
organjzations provide the most cost-effective health msurance coverage for employees; and

WHEREAS, House Bill No. 1393 of the 1996 Session of the General Assembly directed the Joint Commission on Health
Care 10 smdy the need to require a point-of-service feature which would allow an enrollee the option to receive health care
services outside a health maintenance organization's provider panel; and

WHEREAS, the Joint Commission on Health Care found that nearly all health maintenance organizations in Virginia offer
point-of-service plans to employer groups, but was not able to determine the degree to which the choice of point-of-service
plans is available at the employee level; and

WHEREAS, the joint commission heard concerns from the business and insurance communities regarding the various cost
implications of such a mandate on small employers, including a concern that, due to adverse selection of risk to the
point-of-service plan, actuariaily, it would be difficult w isolate fully the additional costs associated with offering a
point-of-service plan on those enrollees who select the point-of-service option without incurring higher costs for the
employer and the health maintenance organization benefits plan; and

WHEREAS, while the joint commission supports enhancing patients’ choice of providers. it is concerned about the potential
financial impact on employers, particularly small employers, of requiring a point-of-service option at the employee level; and

WHEREAS, pooled purchasing arrangements such as health insurance purchasing cooperatives and alliances allow smail
employers to band together for the purposes of purchasing health insurance; and
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WHEREAS, these arrangements allow small employers to enhance their purchasing power and provide employees with a
greater choice of benefit options such as point-of-service plans at lower costs; and

WHEREAS, successful pooled purchasing arrangements exist m other states such as California and Florida where small
employers are able to offer their employees a greater selection of benefit plans than would be possible outside of the
purchasing arrangement; and

WHEREAS., the joint commission determined that further study is needed to resolve certain issues regarding the umpact on
employers of requiring point-of-service plans be offered to all employees. and to determine if other mechanisms such as
pooled purchasing arrangements could enhance consumer choice of providers; now, therefore, be it

RESOLVED by the Senate, the House of Delegates concurring, That the Joint Commission on Health Care be directed to
establish a task force to smdy the option of point-of-service plans for Virginia's businesses. The task force shall be
composed of members of the joint commission and representatives of consumers, providers, businesses, and insurers to
develop options to enhance the opportunity of Virginia businesses to offer employees the option of participaung m a
point-of-service plan without increasing the employer's contribution to health benefits. The task force shall sm@y_vanqus
issues regarding a point-of-service requirement, including, but not limited to: (i) premiumn differentials and administrauve
charges of the closed panel HMO and point-of-service pians; (ii) copayments, deductibles and other cost-sharing
arrangements; (iti) the comparability of benefit levels between the closed panel HMO and point-of-service plans: (iv)
reimbursement of providers both within and outside of an HMO's provider panel: (v) parucipation levels or criteriaand
underwriting considerations; (vi) disclosure of information to patients; (vii) the process or conditions for employees selecting
a point-of-service option; and (viii) whether the Employment Retirement Income Security Act (ERISA) or the Health
Insurance Portability and Accountability Act of 1996 have any impact on a point-of-service requirement. In conducting its
study the task force shall review and consider proposals for addressing the aforementioned issues submitted by the various
interested parties.. The study shall include an actuarial analysis of how to isolate the additional cost of a point-of-service
option on enrollees and whether such an approach can be implemented without increasing employers' cost of providing
health benefits. The task force also shall examine other optons for enhancing consumer choice of health benefit plans.
including pooled purchasing. The study shall be conducted in cooperation with the Bureau of Insurance. Actuanial work.
estimated at $100.000, will be required to complete this study.

The task force shall complete its work and present its findings and recommendations to the Joint Commission on Health Care
by October 1, 1997. The joint commission shall submit its findings and recommendations to the Governor and the 1998
Session of the General Assembly in accordance with the procedures of the Division of Legislative Automated Systems for the
processing of legislative documents.
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SENATE JOINT RESOLUTION NO. 298
Directing the Joint Commission on Health Care. in cooperation with the Board and Department of Health. the Board and
Department of Medical Assistance Services. the Commonwealth’s academic health centers, and various governmenial, public
and private entities. to sudy the provision of health care for the indigent and uninsured.

Agreed to by the Senate, February 22, 1997
Agreed 1o by the House of Delegates, February 22, 1997

WHEREAS, indigent and uninsured Virginians are among the most vulnerable populations in terms of access to affordable,
quality health care services; and

WHEREAS, research has found that persons without health insurance are iess likely than those with insurance to receive
needed medical services such as immunizations and routine check-ups, and, as a result, are more likely to develop conditions
which could have been prevented or more successfully treated with early intervention and primary care; and

WHEREAS, within the health care marketplace, the indigent and uninsured often pay higher health care costs than persons
with insurance because providers have negotiated contracts with insurers to provide services to their enrollees at a discounted
price; and

WHEREAS, the provision and financing of health care services for the indigent and uninsured pose important and complex
policy issues for state and local governments, the Commonwealth's academic health centers, and for businesses and heaith
care providers; and

WHEREAS, the Virginia Indigent Health Care Trust Fund was established to help offset the expenses incurred by Virginia
hospitals in providing care to the Commonwealth's indigent populations; and

WHEREAS, the limited funding available through the Indigent Health Care Trust Fund does not fully reimburse Virginia's
hospitals for the total amount of indigent care provided; and

WHEREAS, the Indigent Health Care Trust Fund Technical Advisory Panel has been working for some time to establish a
pilot program for subsidizing private health insurance for the working poor, but has not yet been successful in implementing

the program; and

WHEREAS, the Commissioner of Health has announced that the Department of Health will sponsor a primary health care
summil meeting in cooperation with public and private sector organizations to highlight imnovative approaches which are
expanding access to primary health care and to identify gaps that still need to be addressed; and

WHEREAS, a recent survey commissioned by the Virginia Health Care Foundation found that approximately 13 percent of
Virginians, or 855,500 persons, have no health insurance of any kind; and

WHEREAS, an analysis of the survey data indicates that the percentage of the uninsured who are employed full time has
increased 16 percent since 1993; and

WHEREAS, one of the founding purposes of the Joint Commission on Health Care was to ensure that the greatest number of
Virginians receive quality, cost-effective health care services, including the indigent and uninsured populations; and

WHEREAS, during the past several years, there has been: (i) no analysis of the underlying reasons why persons are
uninsured, (ii) no evaluation of current efforts and programs to reduce the number of uninsured Virginians and to provide
services to the indigent, and (iii) no comprehensive analysis of new programs or policies to reduce the number of indigent
and uninsured persons; now, therefore, be it

RESOLVED by the Senate, the House of Delegates concurring, That the Joint Commission on Health Care, in cooperation
with the Board of Health, the Department of Health, the Board of Medical Assistance Services, the Deparument of Medical
Assistance Services, the Commonwealth's academic health centers, various governmental entities study the provision of
health care for the indigent and uninsured. The joint commission shall also confer with local governments, the Virginia
Health Care Foundation, the Virginia Indigent Health Care Trust Fund Technical Advisory Panel, the Virginia Primary Care
Association, and other appropriate public and private entities, regarding various issues related to the provision of health care
for the indigent and uninsured.

The study shall include. but not be limited to: (1) an aﬁalysis of the recently completed survey on the insurance status of
Virginians; (ii) an evaluation of the underlying reasons for persons being uninsured; (iii) an assessment of the impact that
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not-for-profit to for-profit hospital conversions may be having on the indigem and umnsure_d: (iv) an assessment of the )
impact that the provision of care for these populations has on individual providers and hospitals, particularly the academic
health centers; (v) an assessment of the role that projects supported by the Virginia Health Care Foundation and the Virgima
Indigent Health Care Trust Fund play in meeting the needs of the uninsured; (vi) an evaluation of the appropriateness of
expanding Medicaid coverage to certain segments of the uninsured population; (vii) an analysis of accessibility to child health
preventive services; (viii) the analysis of the cause. prevalence, and impact of the inability of indigents to purchase prescribed
medications, and (ix) an analysis of whether subsidies to purchase private health insurance should be implemented. As part
of the study, the joint commission shall develop a program to be presented to the 1998 Session of the General Assembly a;ud.
if approved by the General Assembly, implemented by April 1, 1998, which will provide basic health insurance coverage for
low-income. uninsured Virginians.

The joint commission shall submit its findings and recommendations to the Governor and the 1998 Session of the General
Assembly in accordance with the procedures of the Division of Legistative Automated Systems for the processing of
legislanve documents.
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SENATE JOINT RESOLUTION NO. 316 )
Directing the Joint Commission on Health Care to establish a tusk force to address outstanding long-term care and aging
issues.

Agreed 10 by the Senate, February 17, 1997
Agreed to by the House of Delegates, February 13, 1997

WHEREAS, consistent with national rends, the Commonwealth's popﬁlation is aging; and

WHEREAS, over the next decade, the Commonwealth's elderly population is expected to increase four times as rapidly as
the general population; and

WHEREAS, the provision and financing of long-term care services to the elderly and chronically disabled populations is one
of the most important public policy issues facing the Commonwealth; and

WHEREAS, it is important for federal, state, and local government long-term care policy regarding the provision and
financing of services 10 recognize both the health care and social needs of the elderly and chronically disabled; and

WHEREAS, the ultimate goal of the long-term care system is to maintain the functional status of the elderly and chronically
disabled populations; and

WHEREAS, long-term care and aging services should be delivered in the communities where the elderly and their families
live; and

WHEREAS, the Commonwealth's policy for long-term care. as adopted by the 1993 General Assembly through House Joint
Resolution No. 602, is to provide service w elderly individuals with programs and in settings which maximize their ability to
function as independenty as possible and which encourage the principles of personal dignity, a decent quality of life,
individuality, privacy, and the right to make choices; and

WHEREAS, respite care is one method used to enable persons to stay in home settings and to avoid restrictive care as long as
possible; and

WHEREAS, respite care works both for the client and the family by providing care, variety of schedule, and recreation; and

WHEREAS, respite care allows family and home caregivers to locate their loved ones in appropriate facilities for short
periods of time when the caregivers cannot provide regular care; and

WHEREAS, respite care is being provided in a variety of long-term care settings; and

WHEREAS, long-term care insurance products are varied in what portions in the continuum of long-term care they cover;
and

WHEREAS, the number of companies offering long-term care insurance and the number of policies sold continues to §
increase at a rapid rate, and such policies recently received favorable tax treatment from the 1996 "Kennedy-Kassebaum
health care reform bill; and

WHEREAS, long-term health care delivery has evolved and is now being provided in nursing facilities, assisted living
facilities, and continuing care retirement communities; and

WHEREAS, regulatory provisions governing the construction and funding of long-term care beds must be designed to
promote efficient and economic operation of these beds; and

WHEREAS, the complexity of the financing streams for long-term care services requires a careful and thorough analysis to
ensure appropriate federal, state, and local government financing policy; and

WHEREAS, other states and the federal government are actively seeking ways to optimize the use of public funds to serve
the growing elderly population; and

WHEREAS. a growing number of states are planning,or impiementing risk-based managed care programs for adults who are
:ligible for both Medicaid and Medicare; and



WHEREAS, the recently established Pre-PACE site in Virginia is a program which fully integrates the use of health care and
long-term care dollars. provides a comprehensive package of services to persons living in the community, provides
incentives for quality and cost control. and provides a service delivery model that may be applicable to other elderly,
chronically ill, and younger populations; and

WHEREAS. any changes in the long-term care and aging service delivery systems should be accomplished in a manner that
maximizes the efficiency and effectiveness of the existing system and should not shift costs to localities or require any
unfunded mandates for localities; and

WHEREAS. o proposals have been recommended to consolidate and restructure cerain functions of the various state
agencies currently involved in planning, administering. managing, regulating, licensing and funding long-term care and aging
services, and neither proposal has been implemented; and

WHEREAS, the lack of a centralized locus of responsibility has hindered Virginia's progress in long-term care service
development; and

WHEREAS, consolidation of the acute and long-term care delivery system holds much promise in serving the elderly and
disabled, but requires significant role differentiation among various public and private service providers at the local level;
now, therefore, be it

RESOLVED by the Senate, the House of Delegates concurring, That the Joint Commission on Health Care be directed to
establish a task force to address outstanding long-term care issues pertaining to the licensing, financing, organization, and
regulation of long-term care facilines and community-based services. In addition, the joint commission shall include in its
deliberations study of additional ancillary long-term care issues such as the availability of and funding for respite care and the
consistency to which long-term care insurance policies currently being offered in the Commonwealth meet the various needs
of its citzens.

The joint commission's task force shall conduct its study in cooperation with the Secretary of Health and Human Resources;
various state agencies, including the Department of Medical Assistance Services. the Department for the Aging, the State
Deparunent of Health, and the Department of Social Services; local governments; various long-term care and aging consumer
and provider organizations; and other affected stakeholders.

An estimated $125,000 is allocated for the cost of staff or consultant support. Such expenses shall be funded by a separate
appropriation by the General Assembly. ‘

The Joint Commission on Health Care shall submit its findings and recommendations to the Governor and the 1998 Session
of the General Assembly in accordance with the procedures of the Division of Legislative Automated Systems for the
processing of legislative documents.
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SENATE JOINT RESOLUTION NO. 317
Requesting the Secretary of Health and Human Resources, in cooperation with the Joint Commission on Health Care, to
review the various boards. advisory boards, commissions, committees and councils identified by the Joint Commission on
Health Care and recommend any appropriate revisions, consolidations or restructuring of these entities.

Agreed to by the Senate, January 30, 1997
Agreed to by the House of Delegates, February 13, 1997

WHEREAS, Senate Joint Resolution No. 104 of the 1996 Session of the General Assembly directed the Joint Commission
on Health Care to review and make recommendations concerning the Commonwealth's numerous governmental,
not-for-profit, and independent entities receiving state funds or having responsibilities for health care policy or regulation;
and

WHEREAS, the Joint Commission on Health Care identified 63 such entities receiving state funds or baving responsibility
for health care policy or regulation, including various health care policy-setting boards, advisory boards, commissions,
comrmittees, and councils; and

WHEREAS, the Joint Commission on Health Care found that there is little interaction among the various boards,
commuissions, committees, and councils; and

WHEREAS, some of the existing entities meet very infrequently and some, such as the Virginia Health Planning Board and
the Psychiatric Advisory Board, have not met in several years and may no longer need to be continued in their current
capacity and structure; and

WHEREAS, there currently is no active entity within the Executive Branch of government with clear authority for
coordinating statewide health policy; and

WHEREAS, there may be opportunities for revising, consolidating, or restructuring these entities; and
WHEREAS, most of the existing entities fall within the Secretariat of Health and Human Resources; now, therefore, be it

RESOLVED by the Senate, the House of Delegates concurring, That the Secretary of Health and Human Resources, in
cooperation with the Joint Commission on Health Care, be requested to review the various boards, advisory boards,
commissions, cornmittees, and councils identified by the Joint Conmunission on Health Care and recommend any appropriate
revisions, consolidations, or restructuring of these entities.

The Secretary shall submit his findings and recommendations to the Governor and the Joint Commission on Health Care by
October 15, 1997, and to the 1998 Session of the General Assembly as provided in the procedures of the Division of
Legislative Automated Systems for the processing of legislative documents.
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SENATE JOINT RESOLUTION NO. 343
Memorializing Congress to proceed immediately with an extension of waivers to the Program for All Inclusive Care for the
Elderly (PACE) program or to pass S. 999, extending provider status to the PACE program.

Agreed to by the Senate, January 30, 1997
Agreed to by the House of Delegates, February 20, 1997

WHEREAS, community-based services to the frail and chronically ill. especially to that category of elderiy, are often_
uncoordinated, fragmented, inappropriate, or insufficient to meet the needs of the frail and chronicaily ill who are at risk of
institutionalization, often resulting in unnecessary placement in nursing homes; and

WHEREAS, steadily increasing health care costs for the frail, chronically ill, and especially the frail elderly provide
incentives to develop programs providing quality services at reasonable costs; and

WHEREAS, capitated, risk-based financing provides an alternative to the traditional fee-for-service payment system by
providing a fixed, per capita monthly payment for a package of health care and social services and requires the provider to
assurne financial responsibility for cost overruns; and

WHEREAS, On Lok Senior Health Services of San Francisco. California, began as a federal and state demonstration
program in 1973 to test whether comprehensive community-based services could be provided to the frail elderly at no greater
cost than nursing home care; and

WHEREAS, since 1983, On Lok Senior Health Services of San Francisco, California, has successfully provided a
comprehensive package of services and operated within a cost-effective, capitated risk-based financing system; and

WHEREAS, recognizing On Lok's success, Congress passed legislation in 1986. 1987, and 1990 encouraging the
expansion of capitated long-term care programs by permitting federal Medicare and Medicaid waivers to be granted
indefinitely to On Lok and authorizing the Health Care Financing Administration to grant waivers in up to 15 new sites
throughout the nation in order to replicate the On Lok model and entitled this program as Program for All Inclusive Care for
the Elderly (PACE); and

WHEREAS, in Virginia, the intent to develop programs similar to On Lok has been established by Chapter 628 (199).
which created insurance regulatory exemptions for certain heaith plans, and by the Budget Bill of 1995 1-92, 396-A-B: and

WHEREAS, pre-PACE sites can only transition to PACE if the program receives federal approval and no federal waivers are
currently available; and

WHEREAS, Virginia's Medicaid program is currently in a contract with Sentara to offer services to Medicaid clients; now,
therefore, be it

RESOLVED by the Senate, the House of Delegates concurring, That Congress be urged to proceed immediately with an
extension of waivers to the PACE program or to pass S. 999, extending provider status to the PACE program; and, be it

RESOLVED FURTHER, That the Clerk of the Senate transmit copies of this resolution to the President of the United States
Senate, the Speaker of the House of Representatives, and the Congressional Delegation of Virginia in order that they may be
apprised of the sense of the General Assembly in this matter.

68



HOUSE JOINT RESOLUTION NOQO. 551 _
Expressing the sense of the General Assembly that the strategic plan submined by Virginia Health Information and the
initiatives contained therein be supported by this body.

Agreed 10 by the House of Delegates, February 4, 1997
Agreed to by the Senate, February 19, 1997

WHEREAS, across the nation, both the public and private sectors have looked to health care cost and quality data reporting
as a means of controlling heaith care costs and improving the quality of health care plans, providers and services; and

WHEREAS, it is important for health care consumers and purchasers to have useful information regarding heaith plans,
providers and services in order to make informed health care decisions; and

WHEREAS, the Commonwealth has actively supported efforts to collect, analyze and publish valid, reliabie health care cost
and quality data to provide useful informaton to consumers, businesses, insurers and providers; and

WHEREAS, a 1995 study by the Joint Commission on Health Care found that most of the health care cost and quality data
reports published by the former Virginia Health Services Cost Review Council had little value in the marketplace and that
there was duplication and overlap in the functions and duties of the Virginia Health Services Cost Review Council and the
private, nonprofit health data organization (Virginia Health Informaton), which was responsible for collecting data for the
patient level data base system; and

WHEREAS, legislation passed by the 1996 Session of the General Assembly: (i) eliminated the Virginia Health Services
Cost Review Council and the reports found not to be useful in the marketplace, (ii) transferred responsibility for _
administering the remaining health care data reports to the nonprofit health data organization through a contract with the State
Department of Health, (iii) included health plans and physicians in the definition of bealth care provider; (iv) required the
nonprofit health data organization's board of directors to evaluate the continued need for and efficacy of current data
inigatives, and (v) required the nonprofit health data organization's board of directors to submit strategic plans, as
appropriate, to the Board of Health, the Governor, and the General Assembly recommending specific data projects to be
undertaken and specifying the data elements required of health care providers; and

WHEREAS, the first such strategic plan was to be submiued by October 1, 1996, and was to include recommendations for
measuring quality of care for all heaith care providers and for funding all data projects undertaken; and

WHEREAS, the State Department of Health contracted with Virginia Health Information to perform the tasks of the nonprofit
heaith data organization as required in the Code of Virginia; and

WHEREAS, the Board of Directors of Virginia Health Information. which is composed of representatives of businesses.

consumers, physicians, nursing homes, health plans, and state government, developed its first strategic plan with

i;)nsiderable input from the interested stakebolders and in compliance with the provisions of §32.1-276.4 B 6 of the Code of
irginia; and

WHEREAS, Virginia Health Information's first swategic plan identifies a number of health data projects including: (i)
expanding the patient level data system to include quality measures and health plan identifiers, (i1) continuing the efficiency
and productivity methodology for hospitals and nursing homes and reviewing the efficacy of the methodology, (iii)
developing general consumer publications on all provider types, (iv) developing consumer satisfaction measures for all types
of health insurance plans, (v) publishing outcome information on obstetrics and cardiology services, (vi) developing potential
uses of outpatient data, and (vui) forming a task force to develop a participative funding protocol to provide equitable funding
by all stakeholders to fund data projects; and

WHEREAS, the President of Virginia Health Information's Board of Directors presented the strategic plan to the Joint
Commission on Health Care at its October 24, 1996 meeting; and

WHEREAS. while some concems were voiced regarding certain aspects of the strategic plan, overall, the public comments
rt;,cewed by the Joint Commission on Health Care from interested parties and stakeholders indicated support for the strategic
plan: and

WHEREAS, §32.1-276 .4 B 6 of the Code of Virginia requires the approval of the General Assembly prior to the

implementation of any recommendations set forth in 3 strategic plan submitted by the nonprofit health data organization; now,
therefore. be 1t
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RESOLVED by the House of Delegates, the Senate concurring, That the General Assembly support the strategic plan
submutted by Virginia Health Information and the initiatives contained therein; and, be it

RESOLVED FURTHER, That the Clerk of the House of Delegates transmit copies of this resolution to the Governor, the
Board of Health, the Commissioner of Health, and the President of Virginia Health Information in order that they may be
apprised of the sense of the General Assembly in this matter.




HOUSE JOINT RESOLUTION NO. 611
Requesting the State Corporation Commission Bureau of Insurance. in cooperation with the State Department of Health. to
review statutes and regulations governing health maintenance organizations and to determine the feasibility of their application
to other forms of managed care health insurance plans.

Agreed to by the House of Delegates, February 4, 1997
Agreed to by the Senate, February 19, 1997

WHEREAS, the health insurance marketplace continues to change at a rapid pace in response to market demands for quality
health care services at a reasonable cost; and

WHEREAS, managed care has become the dominant form of health nsurance coverage in the United States and Virginia as
evidenced by the increase in the number of employers offering managed care plans to their employees and the transition of
many government-sponsored programs such as Medicare and Medicaid to managed care plans; and

WHEREAS, one of the goals of managed care heaith insurance plans is to provide quality care and at the same time control
health care costs by coordinating the care received by patients and managing patients' access to providers and services; and

WHEREAS, a number of provider groups and consumer advocates have voiced concem regarding the degree to which some
managed care insurance plans control patients’ access to certain providers and services; and

WHEREAS, managed care originally encompassed only health maintenance organizations but now includes many different
types of health insurance plans including preferred provider organizations, point-of-service plans and some managed
indemnity benefit plans: and

\ﬁYHER.EAS, market trends indicate there will be a further proliferation of different forms of managed care plans in the near
ture; and ‘

WHEREAS, a recent study conducted by the Joint Commission on Health Care regarding the Commonwealth's role mn
overseeing the managed care industry found that there are a number of state insurance laws and regulations contained in
Chapter 43 (§38.2-4300 et seq.) of Title 38.2 that provide managed care protections which apply only to health maintenance
organizations and not to other forms of managed care plans; and

WHEREAS, preferred provider organization and point-of-service plans include many of the same managed care features and
requirements as health maintenance organizations; and

WHEREAS, given the changes that have occurred in the health care marketplace and the similarites that exist berween heaith
maintenance organizations and other forms of managed care plans, it may now be appropriate to have some provisions of
Chapter 43 (§38.2-4300 et seq.) of Title 38.2 apply to other managed care insurance plans; now, therefore, be it

RESOLVED by the House of Delegates, the Senate concurring, That the State Corporation Commission Bureau of
Insurance, in cooperation with the State Department of Health, be requested to review statutes and regulations governing
health maintenance organizations and to determine the feasibility of their application to other forms of managed care health
insurance plans. The Bureau is requested to: (i) identify the types of health insurance plans that should be considered as
managed care plans; (ii) review the provisions of Chapter 43 (§38.2-4300 et seq.) of Title 38.2 and evaluate which
provisions, if any, should apply to other forms of managed care health insurance plans such as preferred provider
organizations and point-of-service plans; and (iii) identify any other appropriate provisions of the Code of Virgima or
rcigulauons promulgated by the Bureau that should apply to the types of health insurance plans identified as managed care
plans.

The Bureau shall submit its findings and recommendations to the Joint Commission on Health Care by October 15, 1997,
and to the Governor and the 1998 Session of the General Assembly as provided in the procedures of the Division of
Legislative Automated Systems for the processing of legislative documents.




HOUSE JOINT RESOLUTION NO. 631
Directing the Joint Commission on Health Care 1o establish u task force to study the option of point-of-service plans for
Virginia's businesses.

Agreed 10 by the House of Delegates. February 20, 1997
Agreed to by the Senate, February 19, 1997

WHEREAS, managed health care insurance plans have become the dominant form of health insurance across the nation and
in the Commonwealth; and

WHEREAS, managed care plans seek to provide quality care and manage the cost of health care by arranging for specific
types and amounts of health care services, and by coordinating patients' access to certain providers and health care services;
and

WHEREAS, the number of persons enrolled in health maintenance 6rganiza[ions in Virginia has increased significantly in
recent years and now totals nearly 1.4 million Virginians; and

WHEREAS, persons enrolled in closed panel health maintenance organizations generally do not receive benefits for services
received from providers who are not in the heaith maintenance organization's provider panel; and

WHEREAS, some provider and consurner advocate groups have expressed concern that patients should be able to choose
their own provider when accessing health care, and that the choice of providers available through closed panel health
maintenance organizations is not sufficient; and

WHEREAS, point-of-service health insurance plans provide benefits for services received outside of a health maintenance
organization's provider panel, albeit at a higher cost or lower level of coverage; and

WHEREAS, some provider and consumer groups have advocated that health maintenance organizations should be r_eqm'red
to offer a point-of-service plan in addition to their traditional closed panel benefits plan as a means of enhancing panents
choice of providers. and that the choice of selecting a point-of-service plan should be made by the employee and not the
empioyer; and

WHEREAS, these groups further advocate that any additional costs of offering a point-of-service plan should be borne by
those enrollees who choose the point-of-service plan and not the health maintenance organization or the employer; and

WHEREAS, point-of-service plans are among the fastest growing type of managed care health insurance coverage in the
United States; and

WHEREAS, representatives of the business and insurance communities believe that closed pane! health maintenance
organizatons provide the most cost-effective health insurance coverage for employees; and

WHEREAS, House Bill No. 1393 of the 1996 Session of the General Assembly directed the Joint Commission on Health
Care to study the need to require a point-of-service feature which would allow an enrollee the option 1o receive heaith care
services outside a health mamntenance organization's provider panel; and

WHEREAS, the Joint Commission on Health Care found that nearty all health maintenance organizations in Virginia offer
point-of-service plans to employer groups, but was not able to determine the degree to which the choice of point-of-service
plans is available at the employee level; and

WHEREAS, the joint commission heard concerns from the business and insurance communities regarding the various cost
implications of such a mandate on small employers, including a concern that, due to adverse selection of risk to the
point-of-service plan, actuarially, it would be difficuit 10 isolate fully the additional costs associated with offering a
point-of-service plan on those enrollees who select the point-of-service option without incurring higher costs for the
employer and the health maintenance organization benefits plan; and

WHEREAS, while the joint commission supports enhancing patients’ choice of providers. it is concerned about the potenual
financial impact on employers, particularly small employers, of requiring a point-of-service option at the employee level; and

WHEREAS. pooled purchasing arrangements such as health insurance purchasing cooperatives and alliances allow small
employers to band together for the purposes of purchasing heaith insurance; and
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WHEREAS. these arrangements allow small employers to enhance their purchasing power and provide employees with a
greater choice of benefit options such as point-of-service plans at lower costs; and

WHEREAS, successful pooled purchasing arrangements exist in other states such as California and Florida where small
employers are able to offer their employees a greater seiection of benefit plans than would be possible outside of the
purchasing arrangement; and

WHEREAS, the joint commission determined that further study is needed to resolve certain issues regarding the impact on
employers of requiring point-of-service plans be offered to all employees, and to determine if other mechanisms such as
pooled purchasing arrangements could enhance consumer choice of providers; now, therefore, be it

RESOLVED by the House of Delegates, the Senate concurring, That the Joint Commission on Health Care be directed to
establish a task force to study the option of point-of-service plans for Virginia's businesses. The task force shall be
composed of members of the joint commission, and representatives of consumers, providers, businesses, and insurers 0
develop options 0 enhance the opportunity of Virginia's businesses to offer employees the option of participating in a
point-of-service plan without increasing the employer's contribution to health benefits. The task force shall study various
issues regarding a point-of-service requirement, including, but not limited to: (i) premium differentials and admimstrative
charges of the closed panel HMO and point-of-service plans; (ii) copayments, deductibles and other cost-sharing
arrangements; (iii) the comparability of benefit levels between the closed panel HMO and point-of-service plans; (iv)
reimbursement of providers both within and outside of an HMO's provider panel; (v) participation levels or criteiaand
underwriting considerations; (vi) disclosure of information to patients; (vii) the process or conditions for employees selecung
a point-of-service option; and (viii) whether the Employment Retirement Income Security Act (ERISA) or the Health
Insurance Portability and Accountability Act of 1996 have any impact on a point-of-service requirement. In conducung its
study the task force shall review and consider proposals for addressing the aforementioned issues submitted by the various
interested parties. The study shall include an actuarial analysis of how to isolate the additional cost of a point-of-service
opuon on enrollees and whether such an approach can be implemented without increasing employers' cost of providing
health benefits. The task force also shall examine other options for enhancing consumer choice of health benefit plans,
including pooled purchasing. The study shall be conducted in cooperation with the Bureau of Insurance. Actuarial work.,
estimated at $100,000, will be required to compiete this study.

The task force shall complete its work and present its findings and recommendations to the Joint Commission on Health Care
by October 1, 1997. The Joint Commission on Health Care shall submit its findings and recommendations to the Governor
and the 1998 Session of the General Assembly in accordance with the procedures of the Division of Legislative Automated
Systems for the processing of legislative documents.
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HOUSE JOINT RESOLUTION NO. 655
Directing the Joint Commission on Health Care to establish a task force to address outstanding long-term care and aging
issues.

Agreed to by the House of Delegates, February 20. 1997
Agreed to by the Senate. February 19. 1997

WHEREAS, consistent with national rends, the Commonwealth's population is aging; and

WHEREAS, over the next decade, the Commonwealth's elderly population is expected to increase four umes as rapidly as
the general population; and

WHEREAS, the provision and financing of long-term care services to the elderly and chronically disabled populatons is one
of the most important public policy issues facing the Commonwealth; and

WHEREAS, it is important for federal, state. and local government long-term care policy regarding the provision and
financing of services to recognize both the health care and social needs of the elderly and chronically disabled; and

WHEREAS, the ultimate goal of the long-term care system is to maintain the functional status of the elderly and chronically
disabled populations; and

WHEREAS. long-term care and aging services should be delivered in the communities where the elderly and their families

~ live; and

WHEREAS, the Commonwealth's policy for long-term care, as adopted by House Joint Resolution No. 602 (1993), is to
provide service to elderly individuals with programs and in settings which maximize their ability to function as independently

as possible and which encourage the principles of personal dignity, a decent quality of life, individuality, privacy, and the
right to make choices; and

WHEREAS, respite care is one method used to enable persons (o stay in home settings and to avoid restrictive care as long as
possible; and

WHEREAS, respite care works both for the client and the family by providing care, variety of schedule, and recreation; and

WHEREAS. respite care allows family and home caregivers to locate their loved ones in appropriate facilities for short
periods of ime when the caregivers cannot provide regular care; and

WHEREAS, respite care is being provided in a variety of long-term care settings; and

WHEREAS. long-term care insurance products are varied in what portions in the continuum of long-term care they cover;
and

WHEREAS, the number of companies offering long-term care insurance and the number of policies sold continues to i
mcrease at a rapid rate, and such policies recently received favorable tax treatment from the 1996 "Kennedy-Kassebaum'’
health care reform bill; and

WHEREAS, long-term health care delivery has evolved and is now being provided in nursing facilities, assisted living
facilities, and continuing care retirement communites; and

WHEREAS. regulatory provisions governing the construction and funding of long-term care beds must be designed to
promote efficient and economic operation of these beds: and

WHEREAS, the complexity of the financing sireams for long-term care services requires a careful and thorough analysis to
ensure appropriate federal, state. and local government financing policy; and

WHEREAS, other states and the federal government are actively seeking ways to optimize the use of public funds to serve
the growing elderly populaton; and

WHEREAS, a growing number of states are planning or implementing risk-based managed care programs for adults who are
eligible for both Medicaid and Medicare; and
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WHEREAS. the recently established Pre-PACE site in Virginia is a program which fully integrates the use of health care and
long-term care dollars, provides a comprehensive package of services to persons living in the community, provides
incentives for quality and cost control. and provides a service delivery model that may be applicable to other elderly.
chronically ill, and younger populations; and

WHEREAS, any changes in the long-term care and aging service delivery systems should be accomplished in a manner that
maximizes the efficiency and effectiveness of the existing system and should not shift costs to localities or require any
unfunded mandates for localities; and

WHEREAS, two proposals have been recommended to consolidate and restructure certain functions of the various state
agencies currently involved in planning, administering, managing, regulating, licensing and funding long-term care and aging
services, and neither proposal has been implemented; and

WHEREAS, the lack of a centralized locus of responsibility has hindered Virginia's progress in long-term care service
development; and

WHEREAS, consolidation of the acute and long-term care delivery system holds much promise in serving the elderly and
disabled, but requires significant role differentiation among various public and private service providers at the local level;
now, therefore, be it

RESOLVED by the House of Delegates, the Senate concurring, That the Joint Commission on Health Care be directed to
establish a task force to address outstanding long-term care and aging issues pertaining to the licensing, fmmcmg,
organization, and regulation of long-term care facilities and commumty-based services. In addition. the Commisston shail
include in its deliberations study of additional ancillary long-term care issues such as the availability of and funding for
respite care and the consistency w0 which long-term care insurance policies currently being offered in the Commonwealth
meet the various needs of its citizens.

The Commussion's task force shall conduct its study in cooperation with the Secretary of Health and Human Resources;
various state agencies, including the Department of Medical Assistance Services, the Department for the Aging, the State
Department of Health, and the Department of Social Services; local governments; various long-term care and aging consumer
and provider organizations: and other affected stakeholders.

An estumated $125,000 is allocated for the cost of staff or consultant support. Such expenses shail be funded by a separate
appropriation by the General Assembly.

The Joint Commission on Health Care shall submit its findings and recommendations to the Governor and the 1998 Session
of the General Assembly in accordance with the procedures of the Division of Legislative Automated Systems for the
processing of legislative documents.
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APPENDIX B:

1997 Workplan
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JOINT COMMISSION ON HEALTH CARE

and Workplan

May 6th, 10:00 AM

Status of DMAS’ Contract For Medicaid Claims Payment System
Status of 1997 Legislation

1997 Workplan

Update on 1996 Survey on the Insurance Status of Virginians
Overview of Workplan for Study of Indigent/Uninsured (SJR 298)
Status Report on Department of Health’s Study on Quality of Care
Oversight (HB 2785)

June 3rd, 10:00 AM

o Status Report on Telemedicine Issues
e Overview of Workplan for Study of Long-Term Care and Aging
Issues (SJR 316/HJR 655) and National Speaker

July 2nd. 10:00 AM

¢ Indigent/Uninsured Study (SJR 298)
e S f Public C ts Recei I Report

e Interim Report on Department of Health’s Study on Quality of Care
Oversight (HB 2785)



August 5th. 10:00 AM

e Indigent/Uninsured Study (SJR 298)
e Summary of Public Comments Received on Phase II Report

e Status Report on AHEC Issues

September 16th, 10:00 AM

* Summary of Public Comments Received on Phase Il Report of
Indigent/Uninsured Study (SJR 298)
e Long-Term Care/Aging Study (SJR 316/HJR 655)

ommissioner of Health’s

rlmary Care Summit (Sept

October 7th, 10:00 AM

e Summary of Public Comments
e Health Status and Conditions of African-Americans (SJR 355)
e Long-Term Care/Aging Study (SJR 316/HJR 655)

e Summary of Other Reports
e Secretary of Health and Human Resources Study of Health-
Related Boards, Commissions, and Councils (SJR 317)
e Report of Commissioner of Health on Annual Review of COPN
Program (HB 2477)
¢ Virginia Health Information, Inc. (VHI) FY 1997 Annual
Report



November 12th. 10:00 AM

¢ Summary of Public Comments

Phase III Report of Long-Term Care/Aging Study (SJR
316/HJR 655)

“Point-of-Service” Study (SJR 297/HJR 631)

Minimum Standards for Hospital-Based Pediatric Care (HJR
569)

Health-Related Boards, Commissions and Councils (SIR 317)
COPN Program Review (HB 2477)

e Subcommittee Reports

Indigent/Uninsured

e Discussion of Potential Group Accident & Sickness Insurance
Statute Changes (Bureau of Insurance Proposals)

e Final Report on Department of Health’s Study on Quality of Care
Oversight (HB 2785)

December 2nd, 10:00 AM

e Summary of Public Comments

Study of High Risk Pools (SJR 337)

Payment of Wellness Club Memberships for Medicaid
Recipients (HB 2724)

Bureau of Insurance Study on Managed Care Regulation (HJR
611)

Potential Group Accident & Sickness Insurance Statute
Changes

Department of Health’s Study on Quality of Care Oversight
(HB 2785)

e Department of Medical Assistance Services’ (DMAS) Report on the
Virginia Children’s Medical Security Insurance Plan (HB 2682)

e Report of Maternal and Child Health Council On Access to Perinatal
Care in Rural Areas (HJR 617)



December 2nd, 10:00 AM (Cont’d)

e Decision Matrix for Making Final Recommendations on JCHC
Studies/Draft Legislative Proposals for Public Comment

Janua h, 10: A

e Summary of Public Comments
e Pre-Existing Conditions and Community Rating in Health
Insurance Policies (SB 1181)

e Virginia Children’s Medical Security Insurance Plan (HB
2682)

¢ Draft Legislative Proposals
e Approval of 1998 JCHC Legislative and Budgetary
Recommendations

e Status Report on Medical Savings Accounts Task Force (SB 1035)
e Status Report on PACE Issues









	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



