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PREFACE

Senate Bill (SB) 1139 of the 1997 Session of the General Assembly established that the Commissioner

ofHealth shall only approve, authorize or accept applications for the issuance ofcernhcares of public need

(COPN)filed for continuing care retirement community (CCRC) nursing horne bedprojects by continuing

care providers registered with the Stale Corporation Commission pursuant to Chapter 49 (§ 38.2-4900 et

seq.) ofTitle 38.2 for sixty or fewer beds. This legislation was implemented as a reaction to a certificate of

public need application by a northern Virginia continuing careretirement community request for 240 bed

nursing home beds.

The second enactment clause of5B 1139 directed theJoint Commission onHealth care,in coopera

tion with the Commissioner of Health and the Commissioner ofInsurance, tostudy the management of

applications fornursing facility projects in continuing care retirement communities under the

Commonwealth's Medical Facilities certificate ofPublic Need law and regulations including, but not limited

to (0 whether to include or exempt CCRe projects from theRequest for Application (RFA) process estab

lished pursuant to §32.l-102.3:2; (n) the different forms ofCCRe contracts being offered in Virginia and

the effect ofsuch contracts on the utilization ofnursing facility beds in CCRCs; (iii) the impact ofincrease

in nursing facility beds in CCRes, ifany, on the occupancy rates and charges ofexisting nursing homes and

certified nursing facilities in the Commonwealth.Ov) the impact, if any, ofnursing facility beds in CeRCs on

Virginia Medicaid expenditures; and (v) theappropriateness ofthepresent registration law, Chapter 49

(§38.2-4900 etseq.) ofTitle 38.2, for CCRC providers andthe need for any modifications to such law,

particularly in view ofthe changing configurations in the continuing caremarket.

Based upon ourresearch and analysis, we concluded the following:

• The Bureau ofInsurance and the Department ofHealth both provide regulatory oversight ofCCRCs

but the focuses oftheir regulation arenot parallel. The emphasis ofthe Bureau's regulation is on

financial solvency and consumer protection through disclosure while theVirginia Department of

Health (VDH) administers the COPN program and Request for Proposal process for nursing home

beds in the Commonwealth, licenses and regulates nursing home beds, and certifies Medicaid and

Medicare beds in these facilities.

• Ahhough the addition ofany amount ofnursing beds into a community will have some level ofeffect

on the market share ofany nursing homes in that area, regression analysis ofoccupancy rate data

for nursing home beds in Virginia, during the years 1990-1995, shows nostatistical significance of

theeffect ofnursing home beds in continuing careretirement communities onoccupancy rates of
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free-standing nursing facilities. Nor was the growth of the ceRes and their nursing bed market

share in Virginia found to bestatistically significant. With the availability ofa growing list of

alternative long-term care services, the decreasing occupancy rate in VirginiaJs nursing homes

appears to befollowing the national trend.

• While there is concern that the configuration ofceRCs has changed in recent years, especially in

respect to the addition ofnon-traditional contract types and fully orpartially refundable entrance

fees, there is no currently available data that would indicate that these market shifts require

statutory change at this time. The majority ofceRCs continue to offer the traditional, insurance

based contract and only 11 pe~cent ofCCRCs with affiliated nursing homes are not for-profit

organizations.

• Nursing home beds in Vtrginia ceRCs have little impact on Medicaid expenditures. Data obtained

from the Center for Health Statistics and the Department ofHealth support that Medicaid expendi

tures have not changed significantly from 1991 to 1996. Furthermore, nursing home beds in

CCRCs have little impact on the Commonwealths Medicaid expenditures.

• Based upon recent COPN decisions by the Commissioner of Health, no facility has been granted

. over 60nursing beds in the past ten years, including the COPN application requesting 240 bed

nursing home beds which resulted in 5B 1139. The number of CCRC nursing home beds that will

be open to the community under the three-year opens admissions restriction at the end of1997

will represent approximately 4.4 percent of all ceRC nursing beds in Virginia.

Although current information does not substantiate any notable problems associated with the

recent growth in ceRCs and their associated nursing home beds in the Commonwealth, the nursing home

industry has raised concerns. It is their belief that their members arebeing treated unfairly because

ceRes arecurrently able to admit persons from the outside community without having to participate in the

recently implemented, competitive Request for Application (RFA) process. The nursing home industry is

concerned that, in conjunction with the trend towards alternative avenues in long-term care and the

potential growth oflarge, fee-for-service ceRCs, occupancy rates and the percent of private pay residents

will continue to decline in freestanding nursing homes.

The study brief for this study was Originally presented at the October, 6, 1997 Comm ission meeting.

Our review process on this topic included site visits to both nursing homes and CeRes, an initial staff

briefing which you will find in the body ofthis document, a public comment period following the presenta-
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lion of the brief, a written mail survey to 178 nursing homes and 35CCRCs, and analysis ofthose survey

responses. Asummary ofthe public comments received by this office and a summary ofcompiled survey

results areprovided at the end ofthis report, Both items may provide additional insight into thevarious

issues addressed in this study.

Subsequent to this study, the Long-Term care Subcommittee met and addressed the issues brought

forth during the study process. The subcommittee then offered to thefulljomt Commission onHealth

Care policy options for consideration. At theJanuary 6, 1998 meeting oftheJointCommission on Health

Care, the full Commission voted to introduce legislation that would codify restrictions on the growth of

nursing home beds in ceRCs who choose to make application for a COPN outside ofthe RFA process. In

addition, the bill requires CCRCs who seekCOPNs under the RFA exemption tohave a Qualified Resident

Assistance Policy in place. The full Commission also voted to adopt a resolution which requests DMAS to

study the issues regarding Medicaid reimbursement for nursing homes. During the 1998 General Assem

bly session, the major stakeholders met and developed a compromise approach which was introduced in

the form ofa substitute bill.

The final version ofthis bill, 5B 466, provides criteria for the Commissioner ofHealth to follow

when reviewing COPI\ applications by ceRCs who file outside ofthe Request for Application process. This

new legislation includes language which addresses, butis not limited to, thefollowing: a possible onetime,

three-year open admissions period toCCRe nursing home beds; a limitation on the number ofnew nursing

beds in any COPN notto exceed thelessor oftwenty percent ofthe facility's licensed non-nursing beds or

sixty beds; the inclusion ofa Qualified Resident Assistance Policy in the resident contracts; anda provision

which permits a family member to directly enter the CeRe's nursing facility when another family member

enters a non-nursing home section ofthe CCRC.

On behalf of the Commission andits staff, I would like to thank the Bureau ofInsurance, the Depart

ment ofMedical Assistance Services, and the Virginia Department ofHealth for the assistance they pro

vided during this study.

::Jt .}'7~ '>: f(~~<?/t-'

~e N. Kusiak

Executive Director

March 24. 199X
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L AuruORnYFORSTUDY

Senate Bill 1139 was introduced to the 1997 General Assembly in reaction to the magnitude ofa

proposed continuing careretirement community (CeRC) in Northern Virginia, known as Greenspring

Village. The filing requested a240 nursing bed unit; in the previous ten years, the largest number of

nursing beds under a single certificate ofpublic need (COPl') for a ceRe had been 60. Thus, Senate Bill

1139 was introduced.

Senate Bill (88) 1139, approved by the 1997 Session ofthe General Assembly, placed into statute the

following action in order to prevent the potential approval ofthe Greenspring Village project as initially

requested:

"Not withstanding theprovisions of§ 32.1-102.3:2.1, the Commissioner shall only approve,
authorize oraccept applications for the issuance ofcertificate ofpublic need filed for continu
ing care retirement community nursing home bed projects by continuing careproviders
registered with the State Corporation Commission pursuant toChapter 49 (§ 38.2-4900 et
seq.) ofTitle 38.2 for sixty or fewer beds."

As a mauer ofcompromise between the primary stakeholders, the bill further directed theJoint

Commission on Health Care, in conjunction with theCommissioner ofHealth orhis designee and the

Commissioner ofInsurance or his designee, to study the management ofapplications for nursing facility

projects in CCRCs under the Commonwealths Medical Facilities COPN law and regulations.

Specifically, the bill has directed the Joint Commission on Health Care tostudy the following five (5)

issue; asthey relate [0 nursing home beds associated with continuing care retirement communities:

• whether to include or exempt CCRC projects from the Request for Application (RFA) process

established pursuant to §32.l-102.3:2;

• the different forms ofceRe contracts being offered in Virginia and the effect ofsuch contracts on

the utilization ofnursing faCility beds in ceRCs;

• the impact ofincrease in nursing facility beds in CCRes, if any, on the occupancy rates andcharges

ofexisting nursing homes and certified nursing facilities in the Commonwealth;

• the impact, if any, ofnursing facility beds in CCRCs onVirginia Medicaid expenditures; and

• the appropriateness ofthe present registration law, Chapter 49 (§38.2-4900 etseq.) of Title 38.2,

for CCRC providers and the need for any modifications to such law, particularly in view ofthe

changing configurations in the continuing care market.

Acopy of5B 1139 IS provided atAppendix A.
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As aneffon to obtain additional data upon which to base the study's findings) a mail survey was

administered subsequent to the original draft ofthe staff study report to 178 nursing facilities in all

planning districts which contain atleast one CCRC and to the Commonwealth's 35 CCRCs which have

associated nursing facilities. Atotal of47nursing home surveys were returned in time to be included in the

analysis, a response rate of26%. Fourteen of the fifteen ceRe surveys that were returned andincluded in

the anlysis were useable, providing a response rate of40%. The overall findings from the survey analysis

further support the study results. Results ofthe analysis is located in Appendix ~.
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II. BACKGROUND
DEFIl\TIIONS

Continuing Care Retirement Communities (CCRe): CeRes offer independent living, assisted

living, and nursing home care, to residents who are financially able to contract with the CCRC for such life

time services. CeRCs are regulated by Virginia and aredefined both in the Code ofvirginia and in the

standards of the State Medical Facilities Plan (SMFP). The SMFP contains the regulations by which the

DiVision ofCertificate ofPublic Need controls the growth ofnursing home beds in the Commonwealth,

including those in CCRCs. The definitions areasfollows:

Code o/Virginia (Chapter 49)
·'Continuing care is defined as "providing or committing to provide board, lodging, and
nursing services to an individual, 0) pursuant to an agreement effective for thelife of an
individual or fora period in excess ofone year, and (in in consideration ofthepayment ofan
entrance fee." (I985)
"Continuing care also means providing or committing to provide lodging to an individual,
other than anindividual related by blood or marriage, 0) pursuant to an agreement effective for
the bfe ofthe individual or for a period in excess ofone year, including mutually terminable
contracts, (ij) in consideration for the payment ofan entrance fee, and (iii) where board and
nursing services aremade available to the resident by the providers, either directly or indirectly
through affilia.ted persons, or through contractual arrangements whether or notsuch services
arespecifically offered in the agreement for lodging. A contract shall bedeemed to beone
offering nursing services, irrespective ofwhether such services areprovided under such
contract, if nursing services areoffered to the resident entering such contract either at the
facility in question orpursuant toarrangements specifically offered to residents ofthe facility."
(Added in 1993)

SMFPStandard
"Continuing care retirement community means those retirement communities for the elderly
that provide residential) health careand support services through a continuing care contract.
ceRes can have nursing home services available either on-site, or at licensed facilities off-site."

Continuing Care and Life CareContracts:
SMFPSiandtlrd
"Continumg CareContract means the written agreement which provides for continuing care
consistent with therequirements ofChapter 49 (§38.2-4900 etseq.) ofTide 38.2 ofthe Code.
It functions asan insurance policy, whereby the individual resident purchases from a Continuing
Care Retirement Community (CCRe), through an entrance fee and periodic adjustable pay
merus, a package ofresidential andhealth care services which the ceRC is obligated to provide
at the time these residential and health care services are required. The health care services
include adult careresidence services (also know as domiciliary care, assisted living services or
personal care) and nursing home services. Continuing carecontracts are regulated by the
Virginia Bureau of Insurance ofthe Virginia State Corporation Commission."

"Life carecontract means a continuing carecontract."
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DEMOGRAPIDCS OF NURSING HOMES AND NURSING BEDS IN ccacs IN VIRGINIA

The Commonwealrh ofVirginia is home to approximately 261 nursing homes. Of these, 35 (exclud

ing Greenspring Village) are associated with continuing care retirement communities (CeRC). There are

just over 30,000 nursing beds, ofwhich 2,654 (approximately 9%) areassociated with CCRCs.

Of the twenty-two planning districts in the Commonwealth, fourteen contain atleast one ceRC.

Planning District 8 (Northern Virginia) has ten CCRCs, when Greenspring Village is included; Planning

District 15 (Richmond) hassix; andPlanning Districts 5 (Roanoke) and 21 (Hampton Roads area) each

have three. The other nine districts have less than three each. Figure I (See page 4) depicts the state's

planning districts and Figure 2 (see page 5) high-lights those planning districts which contain at least one

CCRC.

Ofthe 36CCRCs with nursing facilities (including Greensprmg Village), four areproprietary entities.

Of the 2,654total nursing beds in CCRGs:

• 2,272 beds were built with norestrictions placed onadmissions (88.6%); many ofthese pre-date

the COPN program

• . 1,114 beds areMedicaid certified (42%)

• 250 beds arerestricted andmay not become Medicaid certified (9.4%)

• 268 beds are/have been open to outside admissions according to the three-year standard (10.1%);

ofthese, I17 will remain open to outside admissions after December 3I, 1997.
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III. STATE REGULATION OF CONTINUING CARE RETIREMENT COMMUNITIES

The State Corporation Commission's Bureau ofInsurance (BOI) oversees the financial regulation

an~ the Virginia Department ofHealth (VDH) , provides health planning and regulation through the

certificate ofpublic need (COPN) program and the licensure ofallnursing home beds. The regional

Health Systems Agencies assist YDH with thehealth planning aspects. 'The Department ofSocial Services

regulates the adult care residences in CCRCs, andthe Department ofMedical Assistance Services adminis

ters Medicaid reimbursement. Figure 3 contains an outline ofthe state agencies' responsibilities in the

regulation ofCCRCs andFigure 4 presents a summary time line ofstate regulation ofCCRCs.

FIGURE 3
CCRC OVERSIGHT FUNcnONS OF STATE AGENCIES

Stilte Agency Primary Oversight Function (s)
State Corporation Commission
Bureau ofInsurance Enforces Chapter 49ofTItle 38.2 ofthe Code of Virginia with

disclosure as theprimary purpose anda main focus on
financial condition

Department ofHealth Regulates the Certificate ofPublic Need program, licenses and
regulates nursing homes, and certifies Medicaid and Medicare
beds in these facilities

Regional Health Planning Agencies Participate in the COPN process; provide public notification of
projects; conduct public hearings andmake recommendations
to the State Health Commissioner

Department ofSocial Services Ucenses and regulates adult care residence beds

Department of Medical
Assistance Services Enforces Medicaid program and Assistance services reim

burses nursing homes for Medicaid patient days

SouRCE: Joinl Commission on HealthCflTe StaJ/Analysis
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FIGURE 4
LEGISLATIVE HISTORY OF CCRe REGUlATIONS IN VIRGINIA

(1980 - 1"6)

Beginning of Several ceRCs
Chapter49 Life care Statewide built under Eodof

requires CCRes Standards Moratorium statutory moratorium;
to register with developed in on Nursing exceptions to beginning of Senate 8i11

the 801 tbeSMFP Home Beds moratorium RFA process. 1139

SOURCE: Joint Commission OTt Health Care StaffA11a1ysis, 1997.

TheFinancial Regulation Division of the State Corporation Commission Bureau of Insur

ance: The BOI has regulated Virginia CeRCs sinceJuly 1~ 1985, under Chapter 49ofTItle 38.2 ofthe Code

ofvirginia, with very little changes since its enactment. Currently, there areforty-nine (49) ceRCs

registered as such in the Commonwealth ofVirginia, thirty-six (36) ofwhich have associated nursing

facilities.

Regulatory oversight ofCCRCs by the State Corporation Commission (SCC) Bureau ofInsurance

limited to enforcement ofChapter 49ofTitle 38.2 ofthe Cork o!Virginia, the primary purpose ofwhich is

disclosure. The Bureau's main focus is monitoring the provider organization's financial condition. As a

regulator, theBureau ofInsurance reviews the information that is presented to prospective CCRe residents

through examination ofrequired disclosure statements that are filed with the Bureau by the provider.

Before taking any deposits from or offering to provide services toprospective residents, allCCRC.<;

must submit to the 801 a registration statement which includes a disclosure statement andallresident

contracts that willbe used at thefacility. The initial disclosure statements must contain detailed informa

tion such as, butnotlimited to,general business information (name, address, names ofofficers, etc.):

certified financial statements; proforma income statements; descriptions ofreal property, financial ar

rangements andmortgages; construction information and COSl<;; descriptions ofthe admissions process:

services to be offered and fees to becharged; copies ofresident continuing care contract"); and procedures

by which a resident may file a complaint or disclose a concern. The providers must update the disclosure

statement at least annually, or when any material change; have occurred.

The information required to be included in thecontinuing care contracts isalso specified in the

Code. This information is mainly for disclosure purposes andincludes: criteria for residing at the CeRe
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and moving between levels ofcare; services to beprovided to the resident; andexplanation ofthe termina

tion policy and refund provisions.

The Code empowers the Bureau ofInsurance to investigate a provider whenever a possible violation

ofChapter 49 becomes apparent. When violations occur, the Bureau may make a recommendation that the

sec fine lhe provider, issue cease and desist orders, or iSSUe temporary or permanent injunctions against

the continuing care provider.

The VIrginia Department of Health: The VDH Division ofCertificate ofPublic Need regulates the

establishment ofnursing homes; the addition ofbeds by an existing nursing home; and the introduction of

nursing services by anexisting medical carefacility. In addition, VDH is responsible forthe licensure of

nursing facilities in the Commonwealth, as well as the certification ofthese facilities for Medicaid and

Medicare.

The 1996 General Assembly established the Request for Application (RFA) process when the latest

moratorium on the construction ofnursing beds was permuted to sunset onJune 30, 1996. Under this

procedure, the State Health Commissioner must:

• issue a Request for Application (RFA) jointly developed with the Department ofMedical Assistance

Services;

• base the RFA onan analysis on the need for increases in the bed supply ofeach planning distnct;

• accept for review only those proposals that conform with the geographic and bed need specifica

tions ofthe RFA; and

• issue an RFA at least annually.

The first RFA, which was issued onAugust 20, 1997, targeted eight planning districts for a total of

1,080 nursing beds. All targeted planning districts must have met the following three criteria:

I. have a projected bed need which isdetermined through population projections and 1994 use

rates;

2. have experienced an estimated average annual occupancy rate ofMedicaid-certified nursing home

beds of95% or higher for the years 1994-1996; and

3. have no authorized Medicaid-certified nursing home bed projects that have notyet been com

pleted.
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If ceRes wish to apply for Medicaid certified nursing beds, iliey must participate in the RFA process.

For those who desire to contract only with private pay residents, they may apply for. a COPN outside ofthe

RFA process. Their eOPN filing is then reviewed under the SMFP standards for CCRCs.

For those ceRes who choose not to participate in the RFA process, the State Board ofHealth, in its

SMFP, has adopted into regulation a standard for consideration ofceRe projects which essentially mirrors

the generic CeRe moratorium exception of the COPN law prior toJuly I, 1996. The following five (5)

conditions under which a nursing facility can bebuilt asa part ofa ceRe are included in this amended

SMFP which went into effect inJanuary, 1997:

• the total number ofnew oradditional nursing home beds plus any existing nursing home beds

operated by the continuing care provider arenot to exceed twenty percent (20%) ofthe continuing

care provider's total existing or planned independent living and adult care residence population

when the beds areadded by new construction, or twenty-five (25) beds when the beds areadded

by conversion onsite ofexisting beds in anadult care residence;

• such beds arenecessary to meet existing or reasonably anticipated obligations to provide care to

present orprospective residents ofthe continuing care facility pursuant to the facility's continuing

, care contracts;

• the provider agrees, in writing, not to seek certification ofthe use ofsuch new oradditional beds

by persons eligible to receive medical assistance services (Medicaid);

• the provider agrees, in writing, to obtain, prior to admission ofevery resident ofthe continuing

care facility, the resident's written acknowledgment that the provider does not serve recipients of

medical assistance services and that, in the event such resident becomes a medical assistance

recipient eligible fornursing placement, such resident will not beeligible for placement in the

provider's nursing facility unit; and

• the provider agrees, in writing, that only continuing care contract holders will beadmitted to the'

nursing home beds after the first three years ofoperation.

The Vrrginia Health Systems Agencies: The Commonwealth is divided into five health plan

ning regions, each having its own planning agency. Over the past twenty (20) years, these regional health

planning agencies ha.ve been involved in the planning for nursing home facilines and services in conjunc

tion with VDH's certificate ofpublic need program. Their responsibilities include:
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• gathering dataand undertaking the community level planning;

• analyzing COPN proposals filed in the region;

• notifying interested parties ofproposed program changes and capital outlays; and

• conducting public hearings and developing a public record for consideration by the Commissioner

ofHealth.

State regulation ofnursing facilities in CCRGs is cited both in the Code ofvirginia and VDH regula

tions in the SMFP as outlined in Figure 5.

FIGURE 5
REGULATION OFCCRCS

Code Section Regulatory Function

§32.1-1 02.1 through §32.1-102.11 Requires owners or sponsors of medical facilities to secure a
certificate ofpublic need (COPN)

§32.1-102.32 and §32.1·12 Directs the Board ofHealth to promugate and prescribe rules
and regulations deemednecessary to effectuate the purposes
oftheabove COPN statute

Chapter 49 §38.2-4900 etseq Directs theregistration ofCCRCs with the State Corporation
Commission

State Medktzl Facilities Plan Regulation
12 VAC 5-360-10 Defines continuing care contracts, life care contracts and

continuing care communities

12VAC 5-360-40 C Establishes bed need forecasting method

12 VAC 5-360-40 E Describes continuing care retirement communities nursing bed
restrictions

SOURCE: joint Commission on tiealtbCare StaffAnalysis ofthe Code ofVirginia
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IV. MAJOR ISSUES TO BE ADDRESSED IN THIS STUDY

ISSUES RELATED TO SENATE BILL 1139

ShouldCCRCs Continue to be Exempt From the RFA Process tn View ofthe Changing
Configurations in tbe Continuing CareMarket?

In reaction tothe 1996 filing bySenior Campus Living to build Greenspring Village in Northern

Virginia, which included a request fora two hundred and forty (240) nursing bed unit, concerns arose

over the adequacy ofcurrent statute andregulations ofnursing beds in ceRCs. Although it is agreed that

the current regulations were adopted after discussion between the interested parties (state andprivate) and

all parties acknowledge that there is no history ofsignificant problems under these previously acceptable

regulanons, the nursing home industry is expressing serious concern for the future.

Size and Market Share: For ten years prior to this filing for 240 nursing beds under a single

COPN l there has never been a request for over 60 such beds by a CeRC. Although the regulations permit a

ratio of l:S (20%) nursing home beds to the total number ofnon-nursing bed units per COPN to bebuilt

in a CCRG, no previous filing has exceeded 60beds. The Northern Virginia project is far larger than any

other in the state; the first phase ofthisproject is to include approximately 1200 units. Based purely on the

1:5 rauo, the project could have been granted the entire 240 nursing home beds. The final phase, which is

scheduled to becompleted in approximately six (6) years, will have a full capacny ofjust under 1800 units.

(The next largest Virginia CCRC with an associated nursing facility contains less than 900 units.) The

freestanding nursing homes in proximity to this new CeRe have expressed concern that they would have

suffered a serious negative impact on their occupancy levels, especially for private pay residents, ifsuch a

large number ofnursing beds had been granted with a three-year open admissions period.

The nursing home industry argues that the CCRCs have anunfair advantage in the market place

under the current procedure which requires a CCRe to obtain COPN but exempts them from the competi

tive RFA process, towhich freestanding nursing facilities must abide. Figure 6, developed from the latest

available data, illustrates the growth in market share ofnursing beds in ceRCs for the period of1985 to

1995. Very little increase isfound. The ceRCs have maintained a market share ofnursing beds between

7.4 % and K4%, over this ten year period.
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FIGUBE 6
TIMES SERIES OFCCRC NURSING BED MARKET SHARE IN VIRGINIA, 1985-1995
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2000
SoUlCf.:]ctnl Commwitm onHealtb Care StaffAnlllysis 1997.

CONICOPN: Other States- In a recent survey ofeleven neighboring andmid- and south- east coast

states, staff did not find any other states that address ceRC regulation in the same manner asVirginia. All

states surveyed incorporate a CON/COPN process in their regulation ofnursing home beds. Most other

states, in some way, take into account CCRC nursing beds in their state plan for nursing bed need projec

tions. The standard appears tobethat if CCRe nursing beds areregulated under a CON/COPN program,

then their nursing beds areincluded in the state bed need projection formulas. And~ thetwo ofthe three

states that exempt CeRe nursing beds from their CON/COP~ process, do not permit CCRe nursing beds to

beopen to direct admissions from the outside community. Conversely, when CCRCs do participate in an

optional CON/COPN process, they are more likely tohave equal opportunity to admit non-contract holders

directly into their nursing facility. Where CON/COP~ participation is mandatory, it iscustomary to utilize

two different levels ofreview based upon whether or not the nursing faCility isapplying for opened Of

closed beds.

Virginia's overall regulation ofceRCs appears to he generally in concert wilh the majority ofthe

eleven (11) states who were polled. The least resiricnve approach exempt') ceRes from COr\/COP~ as well

as permits the continuing care provider to admit from the outside community for a period ofat leasi five

(5) years. The most restrictive prohibits the construction ofany new nursing beds, including those in

CeRCs. The Code ofVirginia and the standards provided hy the SMFP, lOgcther~ appear 1lI provide a level

ofregulation that would be considered moderately conservative.
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OmONS FOR CONSIDERATION

Option I. Take No Action

Option II Request the Commissioner of Health to Amend the
SMFP Standards to Require all CCRCs to Participate in
the RFA Process

Option III. Request the Commissioner of Health to Amend the
SMFP Standards to Require all CCRCs Defined as Com
mercial Models to Participate in the RFA Process

tinder this option, there is the presumption that new definitions
ofCCRCs would be developed that distinguish between the
traditional, insurance-based facility and the commercial, fee
for-service type facility.

Should regulations be altered in response to the new typesofcontinuing care contracts?
Specifically, should the dejinitiDtts presented in statute and in regultztion be amended?

Contracts: Over the past decade, there has been a significant change in the types ofcontracts which

ceRes offer to potential residents. The tradinonal CeRe contract hasbeen based upon insurance princi

pals and been presented as a lile-care contract in which the monthly fees remain relatively stable regardless

ofthe level ofcare atwhich the resident resides. These are identified as Type Acontracts. Although they

continue to be offered, two new types ofcontracts have gained popularity in Virginia. Type Bcontracts

offer stable monthly fees for independent andassisted living levels, but specify a limited number ofnursing

bed days peryear that will befully covered by the normal monthly charge, after which a perdiem isadded.

The third contract option, Type C, is basically a fee-for-service contract inwhich themonthly fee increases

(through a per diem add-on) when more intense levels ofcare are required.

Other States- From theinformation obtained through thesurvey ofother states, the trend appears to

be that the number ofmore non-traditional contracts is increasing. 'fYpe Ccontracts, which arefee-for

service structured contracts, area response to theconsumer market and provide ceRCs asan option for

long-term care tomore middle income families.

Definitions: Concerns have been raised that the newer, non-traditional, fee-far-service oriented

contracts are changing the playing field by removing one ofthe primary reasons for differential treatment in

the regulation ofnursing heels in cenes (i.e., treatment asan insurance-based structure and exemption

from the RFA process). Therefore, it isargued that the current exemption for ceRCs from the competitive

RFA process should be granted only to those true life-care model ceRCs.
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Acommon issue is whether the Commonwealth should modify its definition ofCCRes in the Code of

Virginia and/or in its regulatory standards? It has been suggested that there at least belanguage in the

definition that differentiates between the true life-care, traditional CCRe model and the newer "commer

cial" CCRCs.

Other States- Virginia's definition of a CCRC, asstated in Chapter 49 of Title 38.2 of the Code of

Virginia, isas inclusive asany definition cited by the eleven (II) other surveyed states. Nearly 50% of

these states hadfewer requirements, but none had any significant additional requirements. The critical

issues which consistently appear in these definitions include: entrance and periodic fees, terms in excess

ofone year; and mutually terminable contracts.

It has been suggested that the definition stated in the SMFP standards beplaced in the Code of

Virginia because it actually defines "life-care community" and"life-care contract." While it can be inferred

that an insurance factor is intrinsic toCCRes by the mere fact that BOI registration is required, the defini

tion ofceRe in Chapter 49 ofthe Code o/Virginia does notinclude the term "insurance policy." The

definition in theSMFP does contain the term "insurance policy."

All contracts must spell out in understandable terms (which is monitored by the BOI) the specific

terms under which services are received and the arrangement for payment ofsuch services. However, the

difficulty in trying to define the difference between a true life-care community and one that is not must be

addressed. As noted, contract options have become the norm, even among CCRCs that have previously

offered only the traditional, life-care type contracts.

Changing financial structure: The large majority ofceRes in Virginia continue to he not-for-profit.

Only four (4) ofthe 36CCRes with nursing facilities are proprietary. Three ofthese for-profit facilities

were built priorto 1995. There is no evidence, atpresent, that a large increase in for-profit continuing

care providers is occurring in this area ofthe country.

What hasnot been adequately demonstrated is that the current CeRCs, including the newest project in

Northern Virginia, do not adhere to the definitions in the Code and in the SMFP. In fact, they arerequired

to meet the definitions in order to obtain both BOI registration and their COPNs. Thus, is thequestion

really about the definition ofa life-care community or contract or about how one pays for contracted

services along the continuum ofcare that must hemade available in a life-care cornractr

It is truethat time has changed the format ofceRe contracts and that there has been a slight addition

.offor-profit facilities in Virginia. Contract changes have been primarily market driven and financial status

hasremained predominantly not-for-profit. However, there appears to be no strong evidence at this time
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that a need exists to change the definition ofCCRCs in thelaw. JCHC staff aredeveloping SUIVeyS to besent

to both ceRCs and freestanding nursing facilities in the Commonwealth. Staff are also conferring with

representatives ofboth supporting organizations in anattempt to construct the surveys in such a way that at

least some ofthe currently unavailable information pertinent to this sudy can be obtained. These proposed

surveys include questions which attempt to provide information on the number ofcontracts currently in

effect and how they aredistributed in the three categories ofcontracts previously outlined. These results

should provide evidence of how many current residents have chosen to enter CCRCs under the non

traditional contracts.

OmONS FOR CONSIDERATION

Option I No Action

Option II TheJoint Commission of Health CareWould In1roduce
Legislation in the 1998 GeneralAssembly to Amend
Chapter 49 of the Code ofVirginill to Include die
Definitions Regarding CeRes that are CurrentlyListed
in the State Board of Health's' SMFP

Option III u TbeJoint Commission ofHealtb Care MayWlSb to
Introduce Legislation in the 1998 General Assembly to
Amend the Definition in the Code ofVirginitl to Include
ElementsWhich Distinguish the Types of CCRCs Based
Upon Their Predominant ContractType

Bas the increasein CCRe nursing beds impacted occupancy rates Ilnd charges ojexisting nursing
homes and certified nursingjacilities in tbe Commonwealth?

Concerns have been raised that if CCRCs arepennitted to market to the outside community andoffer

temporary nursing bed services to non-contract holders, that occupancy rates and charges offreestanding

nursing facilities will henegatively impacted. Maximum Medicaid reimbursement is dependent upon an

occupancy rate of95%. The nursing home industry states that even the maximum reimbursement amount

falls shortoftheir per diem expenses and that revenues from private pay residents help cover the short

ages. Since CeRes traditionally serve more private pay residents (some arerestricred from serving Medic

aid residents) J the freestanding facilities could potentially seea greater decrease in their share ofprivate

pay residents if ceRe nursing beds remain open to non-contract holders. Consequently, a need to increase

charges toprivate pay residents to cover overall revenue losses could result.
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Occupancy Rates: Based upon the latest available data, a regression analysis hasindicated that

there isnosignificant change in OCCUpancy rates across the state for the period 199()"1995. Figure 7

illustrates the time series graph of this analysis. Occupancy rates for 1996 were not available for analysis.

FIGURE 7

REGRESSION ANALYSIS GRAPH OF OCCUPANCY RATEs IN NURSING HOMES

1990..1995
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Soma: joint Ct'Jmmissicn on Health Clue StaffAnalysis /997.

Occupancy rates in freestanding nursing facilities in Northern Virginia and TIdewater planning

districts, onaverage, run below the 95% threshold for minimum Medicaid reimbursement and occupancy

rate requirements for RFA participation. Conversely, it is known and accepted that occupancy rates for the

more rural areas of thestate tend to runhigher than 95%. These areas do not have the concentration of

ceRCs that themajor metropolitan regions have. In 1995. approximately 62.5% ofthe planning districts

without ceRCs hadoccupancy rates of95% or higher. Conversely, approximately 37% ofplanning districts

with ceRCs had an average occupancy rate of95% or above. Therefore. in a comparison oftheaverage

occupancy rates in planning districts with CCRCs and those without, there is a slight increase in such rates

in the planning districts which do nothave ceRCs. Figure 8 displays these rates.
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FIGURE 8
1995 NURSING BED OCCUPANCY RATES IN

VIRGINIA PLANNING DISI'RICTS Wmt AND wrmour CCRCS

Planning PliInning
Districts 1995 Districts 1995
without Occupancy with OCCUpacy
CCRes Rates CCRCs 1lJltes

1 97.4 5 94.8

2 97.6 6 94.0

3 93.9 7* 94.3

4 94.3 8 90.3

13* 97.1 9 92.7

14 94.3 10 92.0

16* 97.5 11* 95.3

19* 98.4 12* 97.6

15 93.2

17* 96.2

18* 95.7

20 93.7

21 94.7

22 96.5

Average 96.31 94.36

"Planning Dtstrlds Targeted in August. 1997 REA
SOlIRCF.:joint Commission on HealthCare StajJAnaiysis 1997
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Five (5) ofthe eight (8) planning districts that have been selected to participate in the first RfA

process, contain at least one CCRC. This indicates that positive bed need projections are not limited to

planning districts without ceRCs and that other factors are contributing to the lower occupancy rates of

certain planning districts. The average occupancy rates across the state in 1995 were at their highest point

during the period between 1990 and 1995.

Charges: Data recently obtained from Virginia Health Information indicate that charges in freestand

ing nursing homes across the Slate have been decreasing ata slower rate over the past four years. Thus,

there is no supporting data that indicate that ceRe nursing beds are driving up charges in the freestanding

facilities. Figure 9 lists the average median charges, from 1993 to 1996, by Health Services Areas and

across the state asawhole.

FIGURE 9
MEDIANS FOR GROSS INPATlENf REVENUE MINUS ANCIIJ..ARY CIIARGES DIVIDED BY PATIENT DAYS

HSA 1996 1995 1994 1993

$98.34 $98.67 $94.41 $90.93

Annual % Increase -0.34% 4.51% 3.83%

II $129.42 $127.53 $123.70 $117.01

Annual %lncrease 1.48% 3.10% 5.72%

III $92.47 $89.77 $8S.32 $81.83

Annual % Increase 3.01% 5.22% 4.26%

rv $$92.75 $91.79 $90.34 $S9J)3

Annual % Increase 1.04% 1.60% 1.42%

V $100.27 $98.41 $94.6H $94.20

Annual % Increase 1.89% 3.94% 0.S1%

State $98.29 96.69 $91.97 $~K92

Annual % Increase 1.65% 5.13% 3.43%

SOURCE: Virginia Health tnformationAnalysis.
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0PI10NS FOR CONSIDERATION

The growth innursing beds in CCRCs in Virginia appears to have hadnosignificant impact on either

charges or occupancy rates in the Commonwealth. Infact, thenursing home industry has indicated that

historically they have hadno major concerns in these areas. They are, however, very apprehensive about

negative impact on both occupancy rates and charges if large numbers ofceRC nursing beds aremade

available to outside community persons.

Option I. Take No Action but Request that the Joint Commission
on Health Care Continue to Monitor these rates.

Option II...................................•....•... Request the Department of Medical Assistance Services
to Consider Whether or not the Current Occupancy Rate
Factors Used in Setting Medicaid Reimbursement to
Nursing Homes and Per Diem Rates are Appropriate

Have Nursing Facility Beds in CCRCs ImptlCted Virginia Medicaid Expenditures?

Ina comparison ofMedicaid patient days to total patient days for 1991 and 1996, asillustrated in

Figure 10, the total percent ofMedicaid days ofallnursing home patients days has notincreased. Ihfact,

the percent ofMedicaid days is lower in 1996 than in )991. Data, as listed in the Center for Health

Statistics Beds and Utilization publications, indicate that 1991 was a typical year and that figures from

1991 to 1996 show a gradual increase in total patient days anda gradual increase in Medicaid patient days

until 1996, when a significant decrease occurred. These data support the fact that Medicaid expenditures

have notchanged significantly from 1991 to 1996 in either the total nursing home beds population or in

the CCRC nursing bed population. It may be ofinterest to note that ofthe 1,344 Medicaid certified beds

available in CCRes in 1996, only 412 were occupied by Medicaid residents onthe last day of1996.
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FIGURE 10
COMPARISON OF MEDICAID PATlENfS DAYS IN NURSING FACIUIlES IN 1991 AND 1996

1991 1996

Patient days in VA NH

Medicaid Patient Days in VA NH

%ofMedicaid Patient Days

9,415,927 10,372,434

6,198A79 6,364,337

65.83% 61.36%

1991

Patient Days in CCRe NH 655.122

Medicaid Patient Days in CCRe NH 155,388

%ofMedicaid Patient Days 23.72%

SOURCE:]oint Commission on Health Care StaffAnalysisand

Vifginia Department ofHealth daIa.

OmONS TO CONSIDER

1996

695,394

149,728

21.53%

There appears to beno Significant increase in Medicaid expenditures for allnursing beds in Virginia

norany increase that can bespecifically associated with nursing beds in CCRCs. The recent decline in the

actual nwnber and percent ofMedicaid days cannot, at this time, beattributed to anyone cause without

further investigation.

Option I Take NoAction

Option II Request the Department of Medical AssistanceServices
to Conduct a Studyto Determine What factors are
Contributing to Changesin MedicaidReimbursement
Levels in Nursing Homes

Should Chapter 49 (§ 38.2-4900 et seq.) ofTitle 38.2 be modified, particularly in view oftbe
changing configurations in tbe continuing care market?

The review ofinfonnation received from the other Slateswho were polled indicates thaiVirginia's

Chapter 49 ofTitle 38.2 substantially mirrors such starutes in other states. Similar to the comparison of

definitions ofCeRCs, Virginia appears to have included in Us laws those requirements onceRe registration

found in most ofthese other states' codes. Whether or not it isappropriate at this lime to amend the

Code, depends onwhether or not the changing market configurations are considered to he inconllict with

the intentions ofthe current Code.
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OmONS TOCONSIDER

Option I..................••••..........••••.. '!....... Take No Action

Option II The Joint Commission of Health Care may WISh to
Introduce Legislation in the 1998 General Assembly to
Amend Chapter49 ofTItle 38.2 of the Code ofVirginia
to Include the Definitions Regarding CCRes that are
CurrendyListed in the StateBoard of Health's'SMFP
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V. ADDmONAL ISSUES RAISED DURING TIlE PROCESS OF 11IE S11JDY

Should the following standards in the SMFP be modified in view oftbe changing configurations
in the continuing care market?

Standard 1 - Three-year window for CCRes to admit nursing home residents directly

from the outside community: This regulation, established inthe standards onCCRCs in the SMFP, has

been identified asa major point ofconcern. The nursing home industry, among others, feels that this

window ofopportunity to admit residents directly into nursing beds, without a life-care contract, estab

lishes preferential treatment for CCRCs. With the recent Greenspring Vilhge's filing for a 240 bed nursing

home unit, freestanding fadlities have realized that the potential for significant loss ofmarket share is likely

to result from the opening ofsuch a large scale project. They areafraid that, if this is the beginning ofa

new trend in the industry, the problem could potentially cause significant market share and revenue losses

in the nursing home industry in the future.

Secondly, the nursing home industry has concern with the fact that ceRes may apply for additional

COPNs beyond the initial one and obtain additional three-year windows ofopportunity. They further attest

that a need for CCRCs to admit from the community, atany point in time, hasnot been established.

The ceRe industry'S response is that nursing beds arerequired for CCRCs to meet their contractual

obligation to provide the fullcontinuum ofcare. This three-year period ofopen admissions makes it more

financially acceptable to both their financial backers and to the ceRC residents themselves. The residents

who live in the non-nursing bed units ofthe CCRC must partially support the costs mcurred by the con

struction ofa nursing horne unit if the facility cannot admit non-contract holders directly into the CCRC's

nursing horne beds. They feel that the three year window was openly negotiated during the time the RFA

process was being constructed and that this recently reestablished regulation should remain in effect as

currently written. The CeRe industry suggests thattheir industry has caused no appreciable problems in

the past and that current regulatory policies areappropriate and work well.

This position is supported by the resolution ofthe Greenspring Village COPN filing. After lengthy

negotiations with VDH and the Northern Virginia Health Systems Agency, Greenspring Village was awarded

a COPN for a 60-bed nursing unit (instead ofthe original 240 beds) and agreed to directly admit to these

beds only persons from thecommunity who sign a life-care contract with the ceRC.

Other States- Policies for direct admissions from the outside community (non-contract holders) into

nursing beds in ceRes varies among the other states who provided information during the survey process.

Approximately one third ofthose who responded stated that their state has no restrictions on admissions to

CeRe nursing beds. Those who do restrict usually tie such restrictions to whether or notthe ceRC has
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undergone the CON process for those particular beds. It is a common policy that ceRCs who undergo the

CONICOPN process do nothave restrictions on admissions, and the CCRes who do not participate in an

optional CONICOPN program may only obtain closed beds. 1\vo Stales simply report that their CON/COPN

review process differs depending on whether ornot the ceRe's nursing beds are open or closed. Florida

and NewJersey both have a limited period ofyears (generally 5 years for both states) during which the

ceRe can admit directly from the outside community. This is comparable to Virginia's three-year open

admissions period. Once again, Virginia's policy (including options under the SMFP standards) appears to

be neither more restrictive normuch less restrictive than the other states who provided informanon to this

study.

The Division ofCertificate ofPublic Need has identified seven (7) ceRCs who have been granted the

three-year window to admitpersons from the outside community, fora grand total of268 beds. Of these

beds, after December 3I, 1997, 117 beds will remain open for direct admissions from the outside commu

nity.

OPTIONS TO CONSIDER

Option I.........................•................... TakeNo Action

Option II......•..................................... Request that the Commissionerof Health Amend the
COPN Regulation to Decrease the Window ofTunefor
the OpenAdmission Period

Option III. . Request that the Commissionerof Health Amend the
COPN Regulation to Allow a One-time-only Open Admis
sions Window, Either at the Current Number of Years or
at a Longer or Shorter Period of Tune

Option IV•........................................... Request that the Commissionerof Health Amend the
COPN Regulation to Remove the Time Limitations on
DirectAdmissions from the Outside Community but
Require a Life-care Contract for AnyDirect Admissions,
with the Inclusion of a Definition of a Life-care Contract

Option V Request that the Commissioner of Health Amend the
COPN Regulation by adding to the Regulationsa Caveat
for "Couples, 'Where One Person Requires Nursing
Home CareWhile the Other Requires a Lower Level of
Care
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Option VI. 60 •••••••••••••••••••••••••••••• Request that the Commissioner of Health Amend the
COPN Regulation to (i) Redefine CeRes to enable one to
Distinguish the Type of CCRe According to its Predomi
nant Contract Type and (ii) Create New Regulations for
the CommercialType CCRC and Either Retain the
Current Standards for the Life-care 1)'peModel or
Modif)1 the Period of TlDle that an OpenWindow for
Admissions is in Effect

Option VII. Request that the Commissioner of Health Amend the
COPN Regulation to Remove All Restrictions From the
Standards

Standard 2 -The ratio of total nwnber of nursing home beds to non-nursing home units

in the CCRe: Senate Bill 1139 has restricted growth in nursing beds in CCRGs to 60 or fewer beds. The

current SMFP standards that originated in 1987 and were reaffirmed in 1996, stipulate that the total

number ofnew or additional nursing home beds plus any existing nursing home beds operated by the

continuing careprovider do not exceed 20% ofthe continuing care provider's total existing orplanned

independent living and adult care residence population.

Other Stales - Ofthe states who responded to this question, only Maryland incorporates a ratio in its

regulatory policy. Like Virginia, Maryland has a 5 : I ratio (twenty percent (20%). Pennsylvania has no

statute butgenerally follows a customary ratio ofapproximately ten percent (10%). Figures were not

provided by other states.

The nursing home industry hasasked that a cap beplaced at lithe lessor oftwenty percent (20%) of

their total number ofindependent beds or sixty (60) beds." In other words, no matter what thesize of the

CCRe, the nursing home unit should berestricted toa maximum ofsixty beds.

Representatives ofthe CCRe industry are ofthe opinion that the present regulation which bases the

number ofnursing beds on the population ofthe CCRC is most appropriate. Again, they note that current

regulations effectively dealt with Greenspring Village's request for an unusually high number ofbeds.

OPTIONS TO CONSIDER

Option I Take No Action

Option II The Joint Commission on Health Care Would Introduce
Legislation in the 1998 GeneralAssembly to Reenact
Section 1 of Senate Bill 1139
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Option III Request That the Commissioner of Health Amend the
COPN Regulation to Limit the Total Number of Nursing
Beds in CCRes to the Lessor of Twenty Percent (20%) of
Their Total Number of Independent Beds or Sixty (60)
Beds

Option I\l: ..................•.........•.............. Request That the Commissioner of Health Amend the
COPNRegulation to Limit the Number of Nursing Beds
Per COPN to the Lessor of Twenty Percent (20%) of
Their Total Number of Independent Beds or Sixty (60)
Beds

Option V Request That the Commissioner of Health Amend the
COPN Regulation to Decrease the Ratio of Nursing Beds
to Non-nursing Bed Units, Granted Per COPN, to 15% or
10%

Standard 3- The restriction on CCRCs' obtaining Medicaid Certificationand providing

services to Medicaideligible persons: This issue hasarisen outofdiscussion surrounding a directive

in Senate Bill 1139. The Department ofMedical Assistance Services administers the Commonwealth's

Medicaid program, of which an important partis long-term care services. Nursing faCility reimbursement

represents the greatest expense in long-term care services. As noted earlier, the current reimbursement

model isvery dependent upon occupancy rates. The differential treaunent ofceRe nursing facilities in the

~ COPN process, including theapplication ofstandards specific toceRCs, is well-ingrained in this health care

delivery model.

Traditionally, thenursing home industry has relied on Medicaid residents to enhance their occupancy

rates andCCRes have marketed to private pay individuals. As previously stated, only 42% ofceRe nursing

beds are Medicaid certified and ofthose, less that one third areacmally occupied by Medicaid eligibles.

On one hand, thenursing home industry is unhappy that private pay persons in theoutside commu

oity may choose CeRC nursing facilines when given theopportunity, thus shrinking their portion ofprivate

pay residents. On the other hand, an increase in Medicaid admissions to CeRe nursing home beds is likely

to decrease overall occupancy rates in thefreestanding nursing homes.

Another pertinent issue related to Medicaid andoccupancy rates is the formulas for determining

projected bedneed in Slate planning dtstncts. The nursing home industry andthe CC({C industry are not in

concert with thestate's methodology. The RfA process includes CeRe populations in the determination of

bedneed projection and Medicaid certified CCRe nursing beds in the formula to estimate occupancy rates.

Freestanding nursing homes and the ceRCs feel that the counting of"sheltered" beds (those utilized hy
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ceRC contract-holders only) overstates the supply ofnursing beds ina community andthat occupancy

rates ofplanning districts may be understated when CeRC Medicaid beds are included.

Other States - Once again, other states vary in their inclusion ofceRe nursing beds in their formulas

to determine bed need projection across their states. The majority ofstates which include CCRe nursing

beds in the state plan formulas only do so for CCRCs who have parncipated in theCON/COPN process.

North Carolina counts nursing beds in CeRCs that are closed to direct admissions from the community ata

rate offifty percent.

OPTIONS TO CONSIDER

Option I TakeNoaction

Option II Request That the Commissioner of HealthAmend the
COPN Regulation to Remove the Medicaid Restriction
from CCRes, with the Option of Includinga Threshold
Percent of MedicaidBeds to the Total Number of Nurs
ing Beds

Option Ill Request That the Commissioner of Health Amend tbe
COPN Regulation to Require that CeRCs Certify and Fill
a Given Percent of Their Nursing BedsNotRequired for
ceRe Contract Holders with MedicaidResidents

Option IV Request the Department of Medical Assistance Services
to Studythe Appropriateness of Remodeling the For
mulas for Predicting BedNeed Levels and Occupancy
Rates to Take into Account only Those CeRC Nursing
Beds That are Not "Sheltered7

'

Should Q mechanism to monitor the adberem:e ofadmissions restrictions, including enforcement
optionsfor riolations. be established?

As presented hythedirector ofthe Division ofCertificate ofPublic Need, in his presentation to the

Long-Term Care Subcommittee, steps have been taken by VDH to prevent a CCRC from extending its three

YC"ciT restricuon on open admissions bv developing a "quasi" contract forpotential residents admitted from

the community. However, the VDH does not have the resources or authority to monitor and enforce

restricuons on CCRe nursing beds, aswritten in the SMFP standard.
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OPIlONS TO CONSIDER

Option I..............••.......••••.•...•••..•••••... Take No action

Option II Request the Joint Commission on Health care to Intro
duce Legislation in the 1998 General Assembly that
Empowers the VDH to Monitor and Enforce Admission
Restrictions Which are Established in the SMFP
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VI. CONCLUSION

While considerable concern for the future impact ofthe changing configurations in the CCRC industry

on nursing home occupancy rates and charges isbased upon a recent proposed COPN request, no substan

tial evidence has been presented, thus far, that supports the need to amend regulations and state law, at this

time.

A nwnber ofalternative options have been presented that may warrantconsideration to enhance or

clarify the current regulation ofnursing beds in CCRCs. It is not clear, however, that changes to existing

state law are needed. The JCHC staff will continue to gather data to testassertions regarding the impact of

CCRGs on the nursing home industry. Remaining data collection includes mail surveys ofCCRCs and

nursing homes.
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CHAPTER 568
An Act to amend the Code ofVirginia by adding a section numbered 32.1-1023:22, relating to certificates ofpublic need:
study.

[5 1139]
Approved March 20, 1997

Be it enactedby the General Assembly of Virginia:

1.That the Code of Virginia is amended by adding a section nwnbered 32.1-102.3:2.2 as follows:

§ 32.1-102.3:2.2 . Conditions on issuance ofcertificates ofpublic need for continuing care retirement communuies:
expiration ofsection.

Notwithstanding the provisions of§ 32./-102. i:2.1 .the Commissioner shall only approve, authorize or accept applications
for the issuance ofcertificates ofpublic need filed for continuing care retirement community nursing home bed projects by
continuing care providers registered with the State Corporation Commission pursuant to Chapter 49 (§ 18.2-4900 et seq.) of
Title 38.2for sixty or fewer beds.

2. That the Joint Commission on Health Care, in conjunction with the Commissioner of Health or his designee and the
Commissioner of Insurance or his designee, shall study the management of applications for nursing facilityprojects in
continuingcare retirement commwritiesunder the Commonwealth's Medical FacilitiesCertificateof PublicNeed law and
regulations, including, but not limited to (i) whethersuch projects should be included or exempted from the Request for
Applications(RFA) process established pursuant to § 32.1-102.3:2; (ii) the different forms ofcontinuing care contracts being
offered by continuing care providers in Virginia and the effect of such contracts on the utilization of nursing facility beds in
continuingcare retirement communities; (iii) the impact of increases in nursing facility beds in continuing care retirement
communities. if any, on the occupancy rates and charges of existing nursing homes and certified nursingfacilities in the
Commonwealth; (iv) the impact. if any, of nursing facility beds in continuing care retirementcommunitieson Virginia
Medicaid expenditures; and (v) the appropriatenessof the present registration law, Chapter49 (§38 2-4900et seq.) of Title
38.2, for continuing care providers and the need for any modifications to such law, particularly in view of the changing
configurations in the continuing care market. The Joint Commission shall report its preliminary findings by December 1,
1997.and shall complete its work in time to submit its findings and recommendations to the Governor and the 1998Session
of the General Assembly as provided in the proceduresof the Division of Legislative AutomatedSystemsfor the processing
of legislativedocuments.

3. That the provisions of this act shall expire on July 1, 1998.

4. That an emergency exists and this act is in force from its passage.





APPENDIX B





JOINT COMMISSION ON HEALm CARE

SUMMARY OF PuBUC COMMENTS:
Srony ON CONTINUING CARE RETIREMENT COMMUNITIES

SB 1139

INDMDUALSIORGANIZATIONS SUBMITI1NG COMMENTS

Atotal oftwelve (12) individuals and organizations submitted comments in response to the Study

on Continuing Care Retirement Communities (senate Bill 1139).

Counsel for Greenspring Village

Fairfax Nursing Center, Inc.

Health Systems Agency of Northern (HSANV)

Medical Facilities ofAmerica

Northern VIrginia Aging Network (NVA.N)

State Corporation Commission,
Bureau of Insurance (BOO

VIrginia Association of Nonprofit Homes for the Aging (VANHA)

VIrginia Association of Regional Health Planning Agencies

Virginia Department ofHealth (VDH)

Virginia Health Care Association (VHCA)

VIrginia Hospital &Healthcare Association (VHHA)

Woodbine Rehabililation & Healthcare Center

POLICY 0PI10NS INCLUDED INms ISSUE BRIEF

Should CCRes continue to be exemptfrom the REA process in view ofthe changing configurations
in the continuing care market?

Option I Take no action.

Option II Request the Commissioner of Health to amend the SMFP
standards to require all Continuing Care Retirement
Communities (CeRCs) to participate in the RFA process.

Option Ill Request the Commissioner of Health to amend the SMFP
standards to require all ceRCs defined as commercial
models to participate in the BfA process.
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Should regulations be altered In response to tbe new types ofcontinuing cere contracts? Spectft
CIllly, shouldthe definitions presented 'In statute and In regulation be amended?

Option I Take DO action.

Option II TheJoint Commission on Health care UCHe)would
introduce legislation in the 1998 General Assembly to
amend Chapter 49 of the Code ofVirginia to include
the definitions regardingCCRes that are currently listed
in the StateBoard of Health's SMU.

Option III. • The JCHC would introduce legislation in the 1998
General Assembly to amend the CodeofVirginia to
include elements which distinguish the types of ceRe
based upon their predominant contract type.

Has the tncrease tn CCRC nursing beds ImptlCted occupancy ratesand cbarges ofexisting nursing
home and certified nurstngjddltties tn tbe Commonwealth?

Op1ion I. Take no action but request the JCHe to monitor these
rates.

OptionII Request the Department of Medical Assistance Services
to consider whether or not the current occupancy rate
factors used in setting Medicaid reimbursement to
nursing homes and per diem rates are appropriate.

Have nUrsingjactltty beds in CCRCs impflCted Virginitl Medic4id expenditures?

Option I Take no action.

OptionII..••...••••.•...•••...••..•...•............. Request the Department of Medical Assistance Services
to conduct a study to determine what factors are con..
1ributingto changes in Medicaidreimbursement levels
in nursing homes.

Should Chapter 49 (§ 38.2-4900 et seq.) be modified, particularly in view ofthe cbanging con
jigurtltions in the continuing care market?

Op1i.on I Take no action.

Option II The JCHC may wish to introduce legislation in the 1998
General Assembly to amend Chapter 49 of the Code of
Virginia to include the definitions regarding CCRCs
that are currently listed in the State Board of Health's
SMFP.
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Should tbe following stIlndtzrdsin tbe SMFP bemodified in view ofthe changing configurations
in the continuing care 1IUlrket?

Standard J- The three-year windowfor CCRCs to admit nursing home residents directly from the
outside community.

Option I Take no action.

Option II Request that the Commissioner of Health amend the
COPN regulation to decrease the window of timefor the
open admission period.

Option III. Request that the Commissioner of Health amend the
COPN regulation to allowa one-time only open admis
sions window, either at the current number of years or
for a longer or shorter period of time.

Option IV Request that the Commissioner of Health amend the
COPN regulation to remove the time limitations on
direct admissions from the outside community but
require a life-care contract for anydirect admission,
with the inclusion of a definition of a life-care contract.

Option V Request that the Commissioner of Health amend the
COPN regulation by adding to the regulations a caveat
for "couples," where ODe person requires nursing
home care senices whilethe other requires a lower
level of care.

Option VI Request that the Commissioner of Health amend the
COPN regulationto (i) redefine CCRCs to enableone to
distinguish the type of CCRe according to its predomi
nant contract type and (ii) create newregulations for
the commercial type CCRe and either retain the current
standards for the life-care type model or modify the
period of time that an open window for admissions is in
effect.

Option VII. Request that the Commissioner of Health amend the
COPN regulation to remove all restrictionsfromthe
standards.
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Should tbe following standsrds tn the SMFP be modified in view ofthe changing configurations
tn the conttnuing care market?

Standard II- The ratio oftotal number ofnursing home beds to non-nursing home units in the
cac.
Option I Take no action.

Option II 'Ibe JeRe would introduce legislation in the 1998
General Assembly to reenact Section 1 of 58 1139.

Option III. . Request that the Commissioner of Health amend the
COPN regulation to limit the total number of nursing
beds in CCRes to the lessor of twenty percent (20%) of
their total number of independent beds or sixty (60)
beds.

Option IV•••••••••••••••••••••••••••••.•••••••••••••. Request that the Commissioner of Health amend the
COPN regulations to limit the number of nursing beds
per COPN to the lessor of twenty percent (20%) of their
total number of independent beds or sixty (60) beds.

Option v: Request that the Commissioner of Health amend the
COPN regulations to decrease the ratio of nursing beds
to non-nursing bed units, granted per COPN, to 15% or
10%.

Standard In- The restriction on CCRCs' obtaining Medicaid certification flndpropiding services
to Medicllid eligible persons.

Option I Take no action.

Option II Request that the Commissioner of Health amend the
COPN regulation to remove the Medicaid restriction
from CeRes, with the option of including a threshold
percent of Medicaid beds to the total number of nursing
beds.

Option III Request that the Conunissioner of Health amend the
COPN regulations to require that ceRCs certify and fill a
given percent of their nursing beds not required for
CCRe contract holders with Medicaid residents.

Option n: Request the Department of Medical Assistance Services
to study the appropriateness of remodeling the formu
las for predicting bed need levels and occupancy rates
to take into account only those nursing beds that are
not "sheltered."
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Should a mechanism to monitor the adherence ofadmission restrictions, including enforcement
optionsfor violations, be established?

Option I Take no action.

Option II Request the JeHe to introduce legislation in the 1998
General Assembly that empowers the VDB to monitor
and enforce admission restrictioas which are estab
lished in the SM~

(ACeRC isconsidered to bea "commercial" model ceRC when it operates primarily under fee
for service type contracts. Residents pay additional monthly fees depending upon which level of
care they require. On the other hand, truelife-care contracts retain the social insurance model
where monthly fees are notaffected by the level ofcarerequired.)

Should CCRes continue to be exemptfrom the RFA process?

The Virginia Association for Nonprofit Homes for theAging (VANHA) and legal counsel for

Greenspring Village, recommend Option I. They support the conclusion ofthe draft study that nosubstan

tialevidence thus far supports the need tc amend regulations and state law They feel that current regula

tion through the Certificate ofPublic Need (COPN) process allows for appropriate oversight, protections,

and public review ofthe development ofnursing facility beds.

The Virginia Association ofRegional Health Planning Agencies urges the adoption ofOption I if other

recommendations, as Iisted later in this document, are also adopted.

The Virginia Hospital and Hea1thcare Association (VHHA), one nursing home corporation, two

nursing homes, the Virginia Health Care Association (VHCA), the Northern Virginia Aging Network (NVAN),

and the Health Systems Agency ofNorthern Virginia allrecommend that ceRes who are true-life care

providers (andnotcommercial model CeRCs) should remain exempt from the Request for Application

process (Option Ill). Commercial ventures which operate on the fee-for-service model should berequired

by regulation to participate in the competitive RFA process just as any freestanding nursing facility.

Should regulations be altered in response to the new types ofcontinuing core contracts? Specifi
cally, should the definitions presented in statute and in reguliltion be amended?

BOI supports Option I and believes that Chapter 49 of Title 38.2 isadequate. The following points are

raised in the comments. The Bureau:

• does not categorize CCI{Cs according to contract types.

• does notrequire CeRes to report the number ofeach type ofcontract in use in their disclosure

statements.
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• indicates that perhaps allelements ofa ceRe contract asdefined in the SMFP arenotelements in

an insurance policy and it isnotclear that the "health careservices" included in the SMFP are

eqUivalent to thenursing services included in Chapter 49ofTItle 38.2.

VDH supports Option I and believes that regulation ofceRes by the BOI is separate anddistinct in its

purpose and operation from regulation ofceRe nursing facilities by VDH. VDH states that "Any changes

deemed appropriate in VDH regulation ofCCRC nursing facilities can bereadily accomplished without

interfering with regulation ofceRCs by the sec (BOI) , which relates to issues offinancial solvency and

consumer protection preliminary to consideration ofpublic need and impact related tonursing horne beds

operated by CCRCs." VDH's also comments:

• It is not necessary to create, through legislation, new definitions ofceRes todistinguish between

types ofCCRCs for differential treatment purposes witlnn the COPN program.

• The current standards provide a reasonable basis for consideration ofthe types ofceRes and the

various contractual arrangements.

• While changes in the retirement community industry and experience with the current standards

. may warrant consideration in the future, such amendments would bepremature at this time.

VANHA and Counsel forGreenspring Village support Option I.

The Virginia Association ofRegional Health Planning Agencies recommends that Chapter 49 be

amended to include definitions regarding CCRes that are currently in the SMFP, Option II:

• with additional language clarifying what a CeRC isand isnot, and

• with additional language in the SMFP definition to clarify what a CeRC isand is not for purposes of

qualifying for theCCRC exemption.

The VHCA states that the Commonwealth hasalways had an expectation that ceRes provide life care

andhave an insurance aspect to their contracts. VHCA supports Option III with these additional comments:

• Life careprovisions in theSMFP area clear& distinct feature that is integral to a CeRe.

• The need forany exemption ispredicated onthe "life care" obligation.

• CeRes should report the various types andnumber ofcontracts in force at their facilities onan

annual basis.
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APPENDIX C

RESULTS OFANALYSIS OF SURVEY RESPONSES FROM NURSING HOME AND
CONflNUING CARE RETIREMENT COMMUNI1Y SURVEYS

The following survey results were reported to the Long-Term Care Subcommittee on December 2,

1997. Nursing facilities were requested to return their surveys by October 27, 1997, and the CeRCs were

asked to respond by October 30, 1997. Only those survey responses that were received by November 12,

1997, were compiled.

These survey instruments were anattempt to obtain additional information upon which to base a

study conclusion. However, evaluation ofthe data provided by the responding facilities did not support any

significant changes in the staff's original study conclusion. Current and historical data do not suggest that

CCRes, across the state, area significant threat to the free-standing nursing home industry as they are

currently structured and regulated. As noted previously, the primary concerns ofthe nursing home

industry is for the future.
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SURVEY RESULTS ON NURSING FACILITIES AND
CONTINUING CARE RETIREMENT COMMUNITIES

SB 1139

SURVEY DESCRlPfION

Asurvey was mailed to 178 freestanding nursing homes. Of these, 47 responses were received and

useable, resulting in a 26% response rate.

Another survey was mailed to 35 Continuing Care Retirement Communities (CeRCs). Of these, 15

CCRes responded, ofwhich 14 responses were useable. The response rate was a 40%.

Data was reported by fiscal year unless otherwise stated.

NURSING HOME SURVEY

The following Virginia Planning Districts were represented in the survey responses:

PLANNING DISTRICTS OF SURVEY RESPONDENfS

PD* #ofNHs PD #ofNHs

5 4 11 5
6 3 12 5
7 3 15 3
8 4 17 1

9 1 20 7
10 2 21 7

Unindentfjied 2

* A.nuzp ofVirginill indicating the plan"ing districts can befound on page 6.
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The average occupancy rate for 1996, ofthe responding Nursing homes, was 95%.

The average rates ofthe various primary payer types during 1996 were:

• 66% ofallresidents had Medicaid as their primary payer;

• 6% ofallresidents hadMedicare as their primary payer; and

• 33% ofall residents were private payers.

(Figures do not add to 100% due to reporting methods.)

The average payment/reimbursement rates for 1996 were reported asfollows:

Average net revenue/diem

Average Medicaid Reimbursement

Average Private Payment

Average Medicare Reimbursement

$96.61/day

$74.05/day

$107.481day

$22].82/day

Figures representing the percent ofresidents ofthe responding nursing facilities discharged to

various settings were reponed as indicated in the following table:

AVERAGE RATEs FOR DISCHARGES TO VARIOUS ALTERNATIVE SElTINGS

Year Acute Other NH ccac NH Lower Level Death Other

1996 29% 7% <1% 18% 400,1, 5%
1995 30% 5% <1% 16% 43% 5%

In 19%,approximately 2% of responding nursing homes' residents entered these facilities from out

of-state locations.
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CCRC SURVEY RESULTS

COPN restrictions on the 14 facilities whose survey data were analyzed were reported as follows:

• Ten facilities have norestricuons associated with their Certificate ofPublic Need.

• Three facilities have a 3-year open admissions policy onat least a portion oftheir beds.

• One facility has a unique setofrestrictions.

The following Virginia Planning Districts were represented by the responding CeRCs:

PLANNING DISTRICTS OF SURVEY RESPONDENTS

PD* #a/NHs PD #ofNHs

7 1 12 2

8 3 15 2

9 1 20 1
10 1 21 2
11 1

The average daily census rates for 1996 were reported by the responding CeRCs asfollows. Of the II

facilities that did nothave a three-year open admissions policy:

• 66% -ofceRGs' nursing home residents (based upon average daily census) were under life-care

contracts

• 34% - ofceRGs' nursing home residents (based upon average daily census) were admitted from

the community

The three CCRes who have (have had) a three-year open admissions policy reported the following

rates fordirect admissions from the community for 1996:

• Facility A-69% (opened for one year) ;

• Facility B- 15% (only 3 beds have this restriction); and

• Facility C- Data not available, a recently opened facility
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The following table indicates data reported by all responding ceRCs regarding sources ofadmissions

for 1995 and 1996 where at least one admission occurred in each category.

SOURCES OF ADMISSIONS

Year AJlmitsfrom AJlmitsfrom
within the CCRe the Community

1996 75% 25%

1995 86% 14%

The 1996 average daily charges for the nursing home residents admitted from the community, as

reported by theresponding CCRCs, was $1321day.

Currently accepted definitions ofthe basic ceRe contract types are:

'JYpeA:

Type B:

lYPeC:

Stable monthly fees 4U'e charged across all levels ofcare.

A limited number ofnursing horne days peryear arepermitted
before monthly fees are increased as the level of care increases.

Under this pay-as-you-go / fee-for-service model monthly fees
increase asthe level ofcare increases.

The responding ceRCs reported the following information regarding their active resident contracts as

ofjune 30, 1997:

• 71 %ofall responding facilities had greater than 75% Type Acontracts;

• Three responding facilities had Type Bcontracts ranging from I.X to 13.4 %oftheir effective

contracts; and

• Three responding facilities had greater that 75% Type Ccontracts.

When asked to describe their policy on refundahle entrance fees, jf such a policy exists, the facilities

with refundable entrance fees reported the following information:

• One CCRC had a fully refundable fee except for expenses incurred for apartment repairs;
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• Seven CCRCs had partially refundable fees;

• 1\\'0 CCRCs offered a variety ofoptions for partially refundable fees;

• Three ceRCs had a variety ofoptions for refundable fees (ranging from 0·100% refundable).

1\velve ofthe fourteen responding facilities reponed that they currently hadbenevolent funds in

effect. Of the two who do not, one facility reported that residents are covered under a benevolent carefund

housed in a separate foundation and the other is in the process ofdrafting such a pclicy

Discharge disposition information submitted by theresponding CCRCs is outlined in the following

table:

CCRe DISOIARGES IN 1996 & 1995

Year In depend Assisted CCRCNH NH Deatb Otber
Living Living

1996 3'JOA, 16% .. ... 3()% 15%

1995 38% 22% * OO~ 29% 11%

.., A lol4lof3 resUltmls discharged to II CalC NIl in 1996 and II loud of1 resideal disdHzrged 10" CCRC NJIin 1"5
- One faeiltly IllUb ." IIm1S1U1l slf'llClure reporled 20 1#Ulents disdJllrged to " freestllruling NIl in 1,,6

In 1996, approximately 16% ofthe responding ceRCs' residents entered these facilities from out-of

stale locations.
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VHHA supports Option [lJ. VHHA refers to the definitions in the SMFP as being an appropriate

description ofinsurance-based CeRCs, butsuggests possible clarification in COPN law andregulations to

ensure that an exemption from the RFA process does not apply to CeRCs offering contracts that move away

from the insurance model and toward the fee-for-service model.

The Northern Virginia Aging Network recommends that both Options IIand mbe combined.

HIlS the increase in CCRe nursing beds impllCted occupancy rates and charges ofexisting nursing
home and certified nUrsingjacilities in the Commonwealth?

VDH supports Option I andnotes that:

• the addition ofnursing home beds in an area will naturally affect the occupancy rates ofother

nursing facilities to some degree;

• the standards for COPN regulation ofnursing facilities are aimed atmaintaining high average

occupancy rates in orderto minimize unit costs and thecost burden ontheMedicaid program; and

• current restrictions on the CCRe nursing home beds limitthenegative impact onother nursing

facilities.

VANHA supports Option I.

VHCA and Medical Facilities ofAmerica, Inc. believe that ceRCs have negatively aft'ectednursing bed

occupancy rates buttheVHCA feels it is unclear if there hasbeen an effect oncharges. VHCA recommends,

if their other suggested changes toVirginia's CCRC law are notadopted, that the General Assembly direct

the Department ofMedical Assistance Services (DMAS) to lower the95% occupancy standard for full

MediCaid reimbursement ofnursing facilities. Medical Facilities ofAmerica, Inc. agrees wifh this. VHCA

did not choose either option.

Legal counsel for Greenspring recommends Option n.

Have nursingfacility beds in CCRCs impacted Virginia Medicaid expenditures?

VDH doesnot believe any action isnecessary at this time (Option I). Current restrictions onthe

expansion of Medicard certified beds in CCRCs~ if they remain in effect, should further decrease the propor

tion ofceRe nursing beds that areMedicaid certified.
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VANDA andCounsel forGreenspring Village also support Option I.

VHCA expresses concern for the future. It believes thatunrestricted building ofceRC nursing beds

that are open to the community will impact Medicaid expenditures when tradmonal nursing facilities

experience difficulty because oflow occupancy rates (and, consequently lower levels ofreimbursement)

and lack ofprivate pay patients to subsidize the cost ofMedicaid residents.

Should Chapter 49 (§ 38.2..4900 et seq.) be modifiedt particularly in view ofthe changing con
figurations in the continuing care market?

VDH reiterates that it does notsee any basis foramending Virginia insurance law, irregardless ofany

concern with COPN regulation ofCCRe nursing facilities (Option I).

B01, VANHA andCounsel for Greenspring Village support Option I.

VHCA and the Virginia Association ofRegional Health Planning Agencies expressed the same com

ment as they did on the second issue (previously presented) .

Should thefollowing stlJ..JUlords in tbe SMFP bemodified in view oftbe cbanging configurations
in the t;mItinuing cere mariet?

Standard J. The three-year windowfor CCRCs to admit nursing home residents directlyfrom tbe
outside community.

VDH comments onthe study include:

• Closing admissions from day one ofoperations oftheCeRCs most recently developed in Virginia

would nothave presented a difficulty for the developers to the extent ofjeopardizing the project.

• However, VDH believes the current three-year standard is appropriate when CeRCs areinitially

establishing their retirement community and will have nosubstantial impact in areas where

occupancy rates are in the 90%-95% range.

• VDH plans to propose a new standard which addresses subsequent construction ofadditional beds.

VANHA andCounsel for Greenspring Village express thatthis policy has worked well and was a partof

anagreementreached between advocate; of the nursing home industry and CCRC.s and thus support Option I.

11le nursing home industry representatives who have submitted comments and VHCA support Option

II proposing the total elimination ofthe open admissions period.
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HSANV supports Option IV for those CCRCs who are established under RFA exemption, namely only

bona fide (contract-holding) residents ofthe ceRe should beadmitted to theceRC's nursing facility.

VANHA also recommends Option V, a caveat for "couples."

VHW;s comment suggests Option VIwith ceRCs building only thenumber ofnursing beds required

for their contract-holders.

Standard Il- The ratio oftotal number ofnursing home beds tonon-nursing home units in the CCRe.

VANHA and Counsel for Greenspring Village support Option I.

HSANV supports Option I for ceRCs registered with the BOI and that are life-care communities.

VDR intends to propose changes in theSMFP that will limit the initial award ofnursing home beds to

a new CCRC to 60 beds (essential Option Il/SB 1139). VDH, therefore, recommends that JCHC support a

oneyear extension ofS8 1139, through june 30, 1999, in orderto provide the time necessary to promul

gate such a change

Two ofthethree nursing home providers who commented support Option II,with a limitation of60

nursing home beds per COPN.

VHCA recommends Option mif thecurrent open admissions regulation remains in effect. If the open

admissions period is removed, VHCA would have no concerns about the number ofceRe nursing beds
built.

VHHA andtheVirginia Association ofRegional Health Planning Agencies support Option IV (maxi

mum of60 beds with a 20% cap).

Standard UI- The restriction onceRCs' obtaining Medicaid certification andproviding services to

Medicaid eligible persons.

VDII and the Virginia Association ofRegional Health Planning Agencies recommend that noaction be

taken on this policy (Option I). If ceRc..", wish to obtain Medicaid certified nursing beds, they may proceed

to doso through the RfA process. VDH believes that it isappropriate to insulate the non-competitive track

from thelarger public need arenaofthe RFA process, which will allow for anuncomplicated comparative

evaluation ofa competing pool ofapplicants ofwho serve the general public.
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HSANV recommends that CCRe nursing beds beavailable to Medicaid eligibles if the ceRe has

obtained approval through the RFA process. If,however, the open enrollment period is eliminated for beds

outside the RFA process, theagency feels it fair to permit the CeRCs toserve Medicaid residents.

VANHA andGreenspring Village support Option nwhich permits ceRes toserve Medicaid residents.

VANJL\agrees toa threshold which would provide Medicaid with a cost control mechanism.

Sbtnlld a mechanism to monitor the tUlberenceofadmission restrictions, including enforcement
optionsfor vtolfJtlons, be established?

VDH, VANHA, Counsel for Greenspring Village feel that current regulation provides adequate control

mechanisms and support Option I.

Both VIlCA and the Virginia Association ofRegional Health Planning Agencies support Option II.

The Bureau ofInsurance would like to review a detailed legislative proposal before taking a positron

on this issue. The BOlis concerned with both legal and financial consequences to CCRes if the enforce

ment options aresosevere as toprevent theCeRe from meeting commitments required by Chapter 49.

Thefollowing summtlrizing comments IJndcomments on related issues ore included in the
responsesfrom commenters:

VDH believes that thecontroversy that gave rise to S8 1139 can beeffectively addressed bythe

following two amendments to the CCRC standard which exists in the SMFP:

• The standard should limit theinitial award ofnursing faciuty beds for new ceRes to 60 beds (5B

1139) .

• The standard should limit "open" admissions to CeRe nursing facility beds to the first three years of

operation oftheCeRC. Any beds authorized a.<; additions to the CCRe nursing facility should he

limited toclosed beds required to meet the needs ofthe CCRe contractual residents.

VDH also recommends that theJCHC support repeal of§ 32.1- 102.3:2] and §32.l-102.4Dof the

Code ofVirginia. VDH contends that these sections should have been repealed in 1996 when the general

moratorium was amended to include the competitive RFA process. The former section isa "moratorium

exception" andthe latter is a "potpourri" ofproject completion schedule extensions granted for various

projects that delayed implementation during the early years ofthe moratorium. All ofthese provisions are

now moot.
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VANHA andthe Counsel ofGreenspring Village support the general conclusions ofthe report that

there is nosubstantial evidence thus far that supports theneed to amend state law and regulation. Current

statutory requirements for CeRGs offer adequate protection for consumers, residents, and the nursing

facility industry.

The Virginia Assodation ofRegional Health Planning Agencies members believe that an exemption for

nursing facility projects in ceRGs from the RFA process should beretained, but law andregulations should

beamended to include the following:

• A revised definition ofceRC to clarify what is andwhat isnot a CeRe;

• Alimitation of60nursing home beds on the initial application for COPN, with subsequent applica

tion reviewed onthespecifics ofthat application with no change in the 5:I ratio ofnursing beds to

non-nursing beds;

• A restriction ofadmissions to nursing beds authorized under the exemption to ceRC contract

holders;

• Maintaining ofthe Medicaid restriction onCeRC nursing beds not obtained through the RFA

process; and

• The establishment ofa mechanism to monitor adherence and enforce violations for CCRe admis

sion restrictions.

VHCA hasstated that the final result in the Greenspring application is in effect thestatutory and

regulatory changes VHCA is recommending. VHCA has also recommended that the JCHC should evaluate

whether CCRC residents need state law protection in the event they run outofmoney.

The Northern Virginia Aging Network stated that the "commercial" CCRC (i.e. Greenspring Village)

"should not heassociated with the traditionallifecare communities."

The HSA.~'V notes two flaws in the current RFA process that it feels require serious attention:

• thefavorable treatment accorded ceRCs in adding nursing home beds; and

• the iruerprctation now heing used as to the applicability oftheRFA process to themovement of

licenses for nursing home beds from one planning district to another, outside the RFA process.
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