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I. INTRODUCTION

The 11-member joint subcommittee created by House Joint Resolution No. 
195 (1998) (Appendix A) is the result of a merger of several proposed study 

resolutions. The joint subcommittee was chaired by Delegate Gladys B. Keating 
and vice-chaired by Senator Stephen H. Martin. 

The initial focus of HJR 195 was on the impact of rapid growth upon land 
development patterns. Proposed SJR 107 (Appendix A) was to examine proffer 
zoning and impact fees, while proposed SJR 53 (Appendix A) would emphasize local 

infrastructure needs and land use taxation. The resulting HJR 195 instructed the 
joint subcommittee to examine the cost and impact of land development patterns 
and identify approaches by which local governments can address demands for 

increased services and infrastructure resulting from residential growth and to 
specifically study the use of proffer zoning and impact fees. The joint subcommittee 

was further instructed to communicate with the Commission on the Future of the 
Environment regarding any overlapping issues in order to minimize duplication of 
effort. 

II. BACKGROUND

A. Previous Studies

There have been several previous studies relevant to the joint subcommittee's 
work. 
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The Joint Subcommittee Studying Off-Site Road Improvements (HJR 
No. 125, 1988) studied off-site road improvements, local zoning and subdivision 
authority, and the impact of land development on the public infrastructure. In its 
final report (House Document No. 7, 1990) the study group found that: 

Constitutional requirements, statutory provisions, Virginia court decisions, and 
general case law place significant constraints on the ability of a locality to use 
capital improvement plans, public facilities ordinances, and other land use and 
planning techniques to control or limit the pace of development. The capital 
budgets oflocalities where significant growth is taking place thus face a heavy 
burden in meeting public facility demands. Evidence presented to the joint 
subcommittee as well as in numerous other forums in recent years indicate that 
local governments have not been able to keep up with this demand from existing 
resources. Recent efforts by the Commonwealth, as in expanded funding for roads, 
provide valuable assistance but fall well short of fully and completely closing the 
gap. (p.l) 

The group concluded, however, that growth and its development 
consequences were not a statewide issue and therefore addressed its 
recommendations to the areas of growth. The most important recommendations of 
the group included granting road impact fee authority and "old" conditional zoning 
authority to high-growth localities. Both proposals were successful, although road 
impact fees were granted only to Northern Virginia localities. 

The Commission Studying Local and State Infrastructure and 
Revenue Resources met during the early 1990s and issued an interim report 
(House Document No. 47, 1991) and a final report (House Document No. 51, 1992.) 
The commission distributed a questionnaire to localities, the results of which 
concluded that localities had at least $4.5 billion in unmet infrastructure needs 
with roads and schools representing the greatest needs by far. Commission 
recommendations included establishment of the Revenue Resources and Economic 
Development Commission. 

The Commission on Population Growth and Development, created 
under House Bill 862 (1990), existed for approximately five years and recommended 
adoption of the Virginia Strategic Planning Act (HB 1068, 1994). The Act, which 
would have established a state strategic planning process, was carried over to the 
1995 Session where it was defeated. The Commission also recommended the 
establishment of a Virginia geographic information network. 
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B. Conditional Zoning and Impact Fee Authority in Virginia

1. Conditional Zoning

Under Virginia law, there are three different types of conditional zoning (also 
known as proffer zoning) which localities are authorized to use: 

a. Conditional zoning as authorized by §§ 15.2-2296 through 15.2-2302
(excluding § 15.2-2298). 

This form of conditional zoning is available to all localities but is quite 
restrictive. The proffered condition must arise from the rezoning application and 
may not include cash proffers nor dedication of real or personal property. 

· b. Conditional zoning authorized by § 15.2-2298.
This is the most recently authorized form of conditional zoning and is

available to any locality which has had a population increase of 10 percent or 
greater from 1980 to 1990. Cash proffers are permitted under this type of 
conditional zoning. However, there are restrictions on how this type of conditional 
zoning can be used that are not applicable to the type authorized by § 15.2-2303. 
(See c below.) 

c. Conditional zoning authorized by § 15.2-2303.
This type of conditional zoning applies generally to Northern Virginia and 

the Eastern Shore and is the most flexible of the three types with few restrictions 
on what may be proffered and accepted. Cash proffers are permitted. 

2. Impact Fees

Under current law, the use of impact fees is limited to roads only. The 
General Assembly authorized the use of road impact fees in 1989 (§ 15.2-2317 et 
seq.) This authorization applies only to Northern Virginia localities; however, to 
date, no locality has used the current impact fee enabling legislation. Numerous 
other localities have unsuccessfully sought impact fee authorization for roads, 
schools and other public uses in recent years. (See Appendix B, for example.) 

C. Adequate Public Facilities

An adequate public facilities ordinance, generally speaking, allows a locality 
to prohibit new development that is not served by adequate public facilities, or to 
time new development so that it occurs in conjunction with the provision of 
adequate public facilities. Growth control advocates argue that such ordinances 
allow localities to provide for more efficient, less expensive growth patterns that are 
less likely to cause congested roads and overcrowded schools. Some opponents of 
such ordinances argue that localities have a responsibility to provide governmental 
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services to its citizens and that "adequate" can be defined by a locality in such a 
way as to stop growth completely. 

Virginia law does not provide explicit authority for localities to adopt 
adequate public facilities ordinances. However, several bills to authorize such 
ordinances have been introduced in recent years. House Bill No. 987 (Appendix C) 
was introduced in 1990 and carried over to the 1991 Session where it was defeated. 
House Bill 987 stated, in part, that: 

A subdivision ordinance may provide that the approval of a subdivision or a plan of 
development shall be contingent upon the availability of adequate public facilities 

when public facilities, including utilities, transportation, education, public safety, 
and recreational facilities, are not deemed by the governing body to be adequate to 
-support development otherwise permitted. The exercise of the regulatory power
provided by this subsection shall not be deemed to create an obligation on the part
of such governing body or of the locality to furnish any such public facilities.

D. Transfer of Development Rights

A transfer of development rights (TDR) ordinance allows the transfer of 
density from one parcel to another. Virginia law does not currently provide explicit 
authority for TDR ordinances. Senate Bill No. 711 (1991) (Appendix D) would have 
allowed localities to develop TDR ordinances. Senate Bill 711 defined a TDR as: 

The right to develop and use property under a zoning ordinance which is hereby 
declared to be severable from the parcel to which the right applies and transferable 
to another parcel of land for development and use in accordance with the zoning 
ordinance. A transferable development right means the level and quantity of 
development permitted by the zoning ordinance expressed in terms of housing units 
per acre, floor area ratio or equivalent local measure. 

Senate Bill 711 would also have permitted the locality to designate receiving 
and sending zones and to buy and sell TDRs in order to promote their use. Senate 
Bill 711 and several similar bills were introduced during the early 1990s, and all 
failed to pass. 

E. Maryland's Smart Growth Areas Act

The Maryland 1997 Smart Growth Areas Act has generated a great deal of 
interest among growth control advocates. The Growth Act directs state spending to 
"priority funding areas." These areas are existing comm unities and other locally 
designated areas where the state and local governments want to encourage and 
support economic development and new growth. (See Appendix E for a more 
complete description.) 
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Ill. ACTIVITIES OF THE JOINT SUBCOMMITTEE 

The joint subcommittee met five times during the interim. At the initial joint 
subcommittee meeting, in June 1998, staff provided background materials to the 

members including a summary of existing conditional zoning and impact fee 
authority in Virginia, examples of proposed new impact fee authority which have 
failed to pass the General Assembly in recent years, examples of proposed 
transferable development rights legislation, and proposed adequate public facilities 
legislation. In addition, previous legislative studies of local infrastructure needs 
were summarized. (See Section II of this report.) 

A member of the Loudoun County Board of Supervisors then addressed the 
joint subcommittee and explained the impact of high growth in his county. 
Loudoun is growing at the rate of seven percent, the highest in the Commonwealth, 
while the school.age population is growing at an even faster rate. Loudoun 
anticipates needing approximately 20 new schools in the next six years. The board 
member believes that a locality can adequately sustain growth of only two percent 
to three percent over an extended period of time. He also described the creation of 
the Virginia Coalition of High Growth Communities, a group of high.growth 
localities seeking ways to address the growth·related problems that many of these 
localities face. 

At the second meeting of the joint subcommittee, a day-long public hearing in 
September, local governments, the development community, environmental groups 
and other interested parties were invited to make presentations. The speakers 
were instructed to emphasize the success or failure of current growth management 
tools and the impediments which hinder improved growth management, including 
lack of authority to implement new tools. The Commission on the Future of 
Virginia's Environment was also invited to participate with the subcommittee in 
the hearing. 

Nearly 40 speakers addressed the subcommittee, and numerous others 
submitted written remarks. The Virginia Coalition of High Growth Communities 
made the following recommendations: (1) seek continued and expanded school 
construction funding assistance from the Commonwealth, (2) seek authority to 
assess impact fees and continue to allow localities to accept cash proffers, (3) 
support significant clarifying amendments to the vested rights statute approved in 
1998 (SB 570), (4) seek authority to enact adequate public facility ordinances, and 
(5) oppose HB 1362, carried over from the 1998 Session (creative use of special
exceptions to review certain large subdivisions before approving them.) Later in the
year, the Coalition revealed a sixth recommendation: restructure the tax system so
that local governments will be less dependent on property taxes.
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Other recommendations to the subcommittee included (1) grant localities the 
authority to pass transfer of development rights ordinances, (2) reverse the trend of 
exempting certain industries or activities from local land use regulation, (3) enact 
flexible road design standards, (4) allow more local input into state capital projects, 
especially roads, (5) require VDOT to look at the growth impact of its projects, (6) 

increase funding for rail and bus transit, (7) require larger residential developments 
to be rezoned progressively, rather than all at once, (8) target·more state resources 

toward upgrading and repairing existing infrastructure, (9) conduct research from 
an independent source to determine the true cost borne by localities for each new 

housing unit, and (10) establish an infrastructure and revenue resources 
commission. 

Due to time constraints, those persons representing business and 
development interests did not have a full opportunity to address the subcommittee 
at the September public hearing. Those persons, therefore, were invited to address 
the joint subcommittee at its third meeting, a joint meeting of the joint 
subcommittee and the Commission on the Future of the Environment in October. 
The written remarks submitted to the joint subcommittee at the two hearings can 
be examined on the internet at: www.radco.state.va.us/hjr195. For a more complete 
listing of recommendations to the joint subcommittee, see Appendix F. 

The joint subcommittee met for a fourth time in December. The joint 
subcommittee spent a considerable amount of time examining Virginia law related 

to downzonings and vested rights. After a brief presentation discussing the regional 
fiscal impact of a large development, the joint subcommittee discussed possible 
recommendations for the 1999 Session. 

The Culpeper County Attorney gave the joint subcommittee an overview of 
Virginia's law related to downzonings. He explained that a downzoning is a change 
in zoning that results in a decrease in intensity. Virginia's law on this issue is 
determined mainly by case law, not by statute. The county attorney further 
explained that the critical issue for courts to decide is whether a downzoning is a 
comprehensive downzoning or a piecemeal downzoning. If the court determines 
that a downzoning is comprehensive, it will apply a standard of review that is 

deferential to localities, whereas with a piecemeal downzoning, the burden shifts to 
localities to demonstrate fraud, mistake or a change in circumstances. The county 
attorney proceeded to explain that courts have rarely found downzonings to be 

comprehensive and that for this and other reasons, downzonings are among the 
most disfavored of local land use actions. 

The joint subcommittee then heard from the Spotsylvania County Attorney, 
on behalf of the coalition, and from legal counsel of the Virginia Homebuilders' 
Association with regard to Senate Bill No. 570 (1998). Senate Bill 570 codified a 

test for determining when a property owner is vested in a particular use. 
Previously, this issue was determined primarily by case law. The county attorney 
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argued that SB 570 went much further than previous case law and would hurt 
localities' planning efforts. He then recommended several amendments to the 
vested rights statute (Appendix G). The homebuilders' counsel agreed that SB 570 
in its entirety was not a codification of existing vested rights law, but argued that 
the amendments offer greater certainty to the larid use process and provide 
property owners with needed protection. 

In addition, the joint subcommittee learned of the creation of a coalition 
called Virginians for Economic Prosperity. This coalition is made up of 
approximately 20 organizations, including the Home Builders' Association of 
Virginia, the Virginia Association of Realtors, the Manufactured Housing 
Association, and the Associated Builders and Contractors. 

The joint subcommittee concluded the December meeting by discussing 
possible recommendations. There was agreement that the vested rights statute 
should be amended to clarify that the 1998 amendments were intended to be 
prospective and not retroactive. There was also agreement that the joint 
subcommittee should seek to have the study extended for one additional year in 

order to examine the issues before it in greater detail. 

The joint subcommittee concluded its first year's work with its fifth meeting 
in January. Subcommittee staff presented a draft of the interim report, and 
members of the joint subcommittee recommended several additions to the report. 
Joint subcommittee members then discussed possible recommendations for the 1999 
Session. The members agreed that the study ought to be continued for an 
additional year; however, several members agreed that the continuation of the 
study should not be construed as opposition to, or used as a reason to oppose, 
growth-related legislation which may be introduced at the 1999 Session. 

A majority of members also agreed to recommendations related to 
clarification of the vested rights law, a study of state and local tax structure, and 
full funding for the Virginia Outdoors Foundation. With regard to clarification of 
the vested rights law, there was also some support on the subcommittee for 
significant changes beyond the subcommittee recommendation. 

IV. RECOMMENDATIONS

1. Continue the study.

2. Amend the vested rights statute to clarify that the amendments passed in 1998
(SB 570) are prospective, not retroactive (Appendix I).
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3. Support a comprehensive study of the state and local tax structure, as proposed
by the Commission on the Condition and Future of Virginia's Cities and as
recommended by speakers at public hearings (Appendix J).

4. Support full funding for the Virginia Outdoors Foundation conservation
easement program - $180,000 increase in funding (Appendix K).

V. ISSUES NEEDING ADDITIONAL STUDY

The subcommittee members agreed that many issues deserve more in depth 
study during the 1999 interim. Some of the issues specifically mentioned include 
adequate public facilities ordinances and transfer of development rights ordinances; 
however, the members delayed any decision on a detailed work plan until the first 
meeting of the 1999 interim. 

\ \Dlas l \sysdata \D1SDATA\FINGOVT\STUDIES\98studys,HJRI95'\Interim Report#2.doc 
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APPENDIX A 

HOUSE JOINT RESOLUTION NO. 195 

Establishing a Joint subcommittee to study land development patzerns and ways to address demands for 
increased services and infrastructure resulting.from residential growth. 

Agreed to by the House of Delegates, March 13, 1998 
Agreed to by the Senate, March 13, 1998 

summary 

\VHEREAS, many areas of the Commonwealth have experienced rapid growth in recent years and can be 
expected to continue such growth; and 

WHEREAS, this growth has resulted in significant impacts on deve]opment patterns� and 

WHEREAS, much of the deve]opment in the Commonwealth is occurring at the fringes of urbanized areas and is 
having a significant impact on land development patterns; and 

WHEREAS, the development of residentially zoned properties will increase dramatically the need for capital 
facilities to provide public services for their residents; and 

\VHEREAS, existing state enabling legislation does not provide sufficient tools to require nev. development to 
fund the resulting infrastructure and service requirements; and 

WHEREAS, the utilization of funding mechanisms currently available to localities, such as proffer zoning. !O
finance the cost of such infrastructure has often proven inadequate or undesirable to fund the needs that rapid 
gro\\1h can create; and 

\\'HEREAS, Article 4 (§58.1 ·3229 et seq .) of Chapter 32 of Title 58.1 of the Code of Virginia authorizes local 
go\ emments to establish land use taxation programs providing for the special assessment and deferral of real 
estate taxes on real estate devoted to agricultural, horticultural, forest, or open-space uses; and 

WHEREAS. land use taxation programs tend to preserve existing uses of property by reducing the likelihood that 
increased real estate tax assessments will induce owners to develop their property; and 

WHEREAS. Section 2 of Article X of the Virginia Constitution authorizes the General Assembly to define and 
classif y real estate devoted to agricultural, horticultural, forest, or open-space uses, and to authorize any lo.cality
to allow deferral of. or relief from, portions of taxes othen\'ise payable on such real estate. subject to cenam 
conditions and restrictions: and 

WHEREAS. localities are not authorized to establish a class of property for land use taxation purposes consisting 
of underde\'eloped or unimpro\'ed property zoned for residential use; and 

\VHEREAS, incentives for deferring the development of property zoned for residential use� including land use 
taxation programs� may assist localities to cope with demands for increased services and infrastructure resulting 
from grO\\th; and 

\VHEREAS, impact fees may offer an alternative to proffer zoning which is fairer and more equitable and which 
will inject greater certainty into the development process; and 

WHEREAS, professional arbitration offers another method in reso)ving the problems arising from economic 
development and grov.,th; now, therefore, be it 

RESOLVED by the House of Delegates, the Senate concurring, That a joint subcommittee be established to 
study land development patterns and ways to address demands for increased services and infrastructure resulting 
from residential growth. In conducting its srudy, the joint subcommittee shaJI examine the cost and impact of 
land development patterns and identify approaches by which localities can address the increased demands for 
infrastructure and services, including the imposition of impact fees, the use of professional arbitrators, and the 
addition of a class of property for land use taxation purposes consisting of underdeveloped or unimproved 
property zoned for residential use, provided that no changes are made to the existing agricultural and forestal 
land use taxation program that would diminish present benefits. The joint subcommittee shall communicate mth 
the Commission on the Future of the Environment regarding any overlapping issues in order to minimize 
duplication of effort. 
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The joint subcommittee shall be composed of 11 members to be appointed as follows: 6 members of the House 
of Delegates to be appointed by the Speaker of the House in accordance with Rule 16 of the House Rules: and 5 
members of the Senate to be appointed by the Senate Committee on Privileges and Elections. 

The direct costs of this study shall not exceed $8,250. 

The Division of Legislative Services shall provide staff support for the study. All agencies of the Common\\ eairh 
shall provide assistance to the joint subcommittee, upon request. 

The joint subcommittee shall complete its work in time to submit its findings and recommendations_ to the 
Gov_ern�r and the 1999 Session of the General Assembly as provided in the procedures of the Division of
Leg1slat1ve Automated Systems for the processing of legislative documents. 

Implementation of this resolution is subject to subsequent approval and certification by the Joint Rules 
Committee. The Committee may withhold expenditures or delay the period for the conduct of the study. 

�Goto (Ceneral Assembh Home)
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SENATE JOL'\'T RESOLUTION NO. 53 

AMENDMENT fN THE NATURE OF A SUBSTIITTE

(Proposed by the Senate Committee on Rules 
on February 10, 1998) 

sum mar. 

(Patron Prior to Substitute--Senator Quayle) 
�stablishing a joint subcommittee to identify approaches by which local governments can address demands for 
zncreased services and infrastructure resulting from residential growth. 

WHEREAS, many localities within the Commonwealth must make provision for major capital improvements to 
meet the demands of residential gro\Vth; and 

WHEREAS, much of the development in the Commonwealth is occurring at the fringes of urbanized areas. 

\.VHEREAS, many localities contain a large inventory of properties which are zoned for residential use: and 

'WHEREAS, the development of these residentially-zoned properties will increase dramatically the need for 
capital facilities to provide public services for their residents ; and 

WHEREAS, existing state enabling legislation does not provide sufficient tools to require new development to 
fund the resulting infrastructure and service requirements; and 

\VHEREAS, the utilization of funding mechanisms currently available to localities! such as proffer zoning. to 
finance the cost of such infrastructure has often proven inadequate or undesirable to fund the needs that rapid 
grov.th can create; and 

\VHEREAS, Article 4 (§58.1-3229 et seq.) of Title 58. I of the Code of Virginia authorizes local go\'ernments to 
establish land use taxation programs providing for the special assessment of, and deferral of real estate taxes on. 
real estate devoted to agricultural, horticultural, forest, or open-space uses; and 

WHEREAS� land use taxation programs tend to preserve existing uses of property by reducing the likelihood that 
increased real estate tax assessments will induce owners to de\'elop their property; and 

WHEREAS, Section 2 of Article X of the Virn.inia Constitution authorizes the General Assembly to define and 
classif y real estate devoted to agricultural. horticultural. forest. or open-space uses. and to authorize any lo_calit�
to allow deferral of, or relief from, portions of taxes otherwise payable on such real estate, subject to certam 
conditions and restrictions; and 

WHEREAS. localities are not authorized to establish a class of property for land use taxation purposes consisting 
of underdeveloped or unimproved property zoned for residential use; and 

WHEREAS� incentives for deferring the development of property zoned for residential use, including land u�e 
taxation programs, may assist localities to cope with demands for increased services and infrastructure resulting 
from gro\\1h; and 

WHEREAS, smart gro\\th initiatives are another alternative for containing the costs for infrastructure by 
directing state expenditures on economic growth and development to existing communities and other 
Joca1Iy-designated areas; and 

WHEREAS, impact fees may offer an alternative to proffer zoning which is more fair and equitable and which 
will inject greater certainty into the development process; 

WHEREAS, professional arbitration offers another method in resolving the problems arising from economic 
deve)opment and grov.th; now, therefore, be it 

RESOLVED by the Senate, the House of Delegates concurring, That a joint subcommittee be established to 
identify approaches by which local governments can address demands for increased services and infrastructure 
resulting from residential growth, including, but not limited to, smart growth initiatives, the imposition of impact 
fees, the use of professional arbitrators, and the addition of a class of property for land use taxation purposes 
consisting of underdeveloped or unimproved property zoned for residential use, provided that no changes are 
made to the existing land use taxation program that would diminish present benefits. 
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The joint subcomminee shall be composed of 15 members, to be appointed as follows: four members of the 
Senate, to be appointed by the Senate Committee on Privileges and Elections; five members of the House of 
Delegates. to be appointed by the Speaker of the House according to Rule 16. B. of the House Rules: t\\O local 
elected officials from localities with rapidly-growing school-age populations, one of whom shall be nominated 
by the Virginia Municipal League and appointed by the Senate Comminee on Privileges and Elections and one of 
whom shall be nominated by the Virginia Association of Counties and appointed by the Speaker of the House: 
one c_itizen member from a list of nominees submined by the State Land Evaluation Advisory Council, to be 
appointed by the Senate Committee on Privileges and Elections; one citizen member representing an 
environr:nental organization, to be appointed by the Senate Committee on Privileges and Elections; one citizen 
from a list of nominees submitted by the Virginia Association of Realtors, to be appointed by the Speaker of the 
House; and one citizen from a list of nominees submitted by the Home Builders Association of Virginia, to be 
appointed by the Speaker of the House. 

The direct costs of this study shall not exceed $9,750. 

The Divis\on of Legislative Services shall provide staff support forthe study. All agencies of the Commonwealth 
shall provide assistance to the joint subcommittee, upon request. 

The joint subcommittee shall complete its work in time to submit its findings and recommendations to the 
Governor and the 1999 Session of the General Assembly as provided in the procedures of the Division of 
Legislative Automated Systems for the processing of legislative documents. 

Implementation of this resolution is subject to subsequent approval and certification by the Joint Rules 
Comminee. The Committee may withhold expenditures or delay the period for the conduct of the study. 

:;ll Go to (General As,cmhh Home)
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SENATE JOlliT RESOLUTION NO. 107 
AMENDMENT IN THE NATURE OF A SUBSTITUTE

(Proposed by the Senate Committee on Rules 
on February 10, 1998) 

summan

(Patron Prior to Substitute--Senator Mims) 
Directing the joint subcommittee identifying approaches by which local governments can address demands for 
increased services and infrastructure resulting from residential growth to study the use of proffer zoning and 
impact fees. 

WHEREAS, many of Virginia's localities are experiencing rapid population grovvth and a corresponding grov.th
in school-age population; and 

\VHEREAS, one of the primary consequences of such gro""th is an increasing need for infrastructure, such as
schools, transportation, and public safety facilities; and 

WHEREAS, the utilization of funding mechanisms currently available to localities, such as proffer zoning, !O
finance the cost of such infrastructure has often proven inadequate or undesirable to fund the needs that rapid
grovvth can create; and 

WHEREAS, many rapidly growing localities have significant areas which were zoned for residential use prior to
the adoption of proffer zoning and therefore are not subject to the proffer zoning process; and 

WHEREAS, the three different types of proffer zoning often cause confusion and uncertainty in the rezoning
process and are often portrayed by the development community as being unfairly and unevenly applied: and 

WHEREAS, not only govemment officials but also the development community and the general citizenr y 

recognize the need for localities to be able to obtain revenue to pay for infrastructure in a fair and equitable
manner; and 

WHEREAS, impact fees may offer an alternative to proffer zoning which is more fair and equitable and which
will inject greater cenaint into the development process; now, therefore, be it 

RESOLVED by the Senate. the House of Delegates concurring. That the joint subcommittee identifying 
approaches by which local governments can address demands for increased services and infrastructure resulting
from residential grO\\th be dir�cted to study the use of proffer zoning and impact fees. 

In conducting its study, the joint subcommittee shall study the current use of proffer zoning and considerthe
merits of allowing localities to replace such zoning practices with the use of impact fees. 

The joint subcommittee shall complete its work in time to submit its findings and recommendations to the
Governor and the 1999 Session of the General Assembly as provided in Senate Joint Resolution No. �3 (1998)
and in the procedures of the Division of Legislative Automated Systems for the processing of legislative 
documents. 

Implementation of this resolution is subject to subsequent approval and certification by the Joint Rules 
Committee. The Committee may withhold expenditures or delay the period for the conduct of the study.

� Go to (General Assembh· Home)
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APPENDIX B 

SE1'"ATE BILL NO. 693 
AMENDMENT IN THE NATURE OF A SUBSTITUTE 
(Proposed by the Senate Committee on Local Government 

on February 10, 1998) 
(Patron Prior to Substitute--Senator Mims) 

sum man 

A BILL to amend the Code of Virginia by adding in Chapter 22 of Title 15.2 an article numbered 8.1. consis1ing 
of sections numbered 15.2-2328 through 15.2-2339, relating to school impact fees. 

Be it enacted by the General Assembly of Virginia: 

1. That
_ 
the Code of Virginia is amended by adding in Chapter 22 of Title 15.2 an article numbered 8.1. consisting 

of sections numbered 15.2-2328 through 15.2-2339, as follows:

Article 8.1. 
School Impact Fees. 

§15.2-2328. Authority to assess and impose impact fees.

The local governing body of any county with a population betv,een 80. 000 and 90,000 may by ordinance. and 
only afrer appro\'al by voter referendum, pursuant ro the procedures and requirements of this article, assess and 
impose impact fees on new development ro pay all or a part of the cosr of school facilit y improvemems 
attributable in substantial part to such development. Such fees may be assessed and imposed on(i: on ne11· 
residenrial de,:elopment. In the event such ordinance is adopted, no proffered conditions providing for the 
payment of cash for school facility improvements relating to a re=oning pursuant to §15.:-:]98 shall be 
accepted. 

"Cosr" includes, in addition to all labor. maTerials. machiner y and equipmenr for construction. (i; acquisition of 
land. rig hrs-of way, property rig/us, easemenrs and interests: (ii.1-demolirion or remO\·al of any structure on land 
so acquired, including acquisition of land to which such structure ma y be mowd: (iii; sun·ey. engineering and 
architectural.expenses, (iv) legal, administrative and orher related expense$: and (i) interest charges and oilier 
financing costs if impact fees are used for the payment of principal and interest on bonds, nor es or Olher 
obligations issued by the counry to finance the school facilir y. 

"Impact fee" means a charge or assessment imposed against nelt· residential development in order 10 generate 
re"l.'enue to fund or recover the costs or a portion thereof of school facility improvements necessi[(]Ted by and 
attributable in substantial part ro such nel-i· development. Impact fees may not be assessed and imposed for 
school facility repair, operation, and maintenance. nor to expand existing school facilities to meet demand 11h1ch 
existed prior ro the new det:elopment. 

''School facilit y improvement" includes cons truer ion of new school facilities or improvemenr or expansion of 
existing facilities Io met the increased demand attributable in substantial part to new de1,elopment. 

§15. 2-2329. Request for referendum filed with court; order for election; notice.

A copy of the ordinance initially adopted pursuant to §15.2-23]8, certified by the clerk of the governing body. 
requesting that a referendum on the question of whether the locality shall have the authority to impose school 
impact fees as provided in this article, shall be filed wirh the circuit court for the locality. The circuir courr shall 
order a special election. in accordance with Article 5 (§2-1.2-681 et seq.) of Chapter 6 of Title 24.2, requiring rhe 
election officers of the locality on the day fixed in the order to open the polls and take the sense of the \'Oters of 
the locality on the question of whether the locality shall have the authority to impose school impacl fees as 
provided in this article. Notice of the election in the form prescribed by the court shall he published at leasr once 
bur nor less than ten days before the election in a newspaper published or having general circularion in 1he 
locality. 

§15.1-2330. Holding of election,· order authorizing bonds; authority of governing body.

The regular election officers of the county at the rime designated in the order authorizing the vote shall open the 
polls at the various voting places in the locality and conduct the election in the manner provided by la1tjor 01her 
elections. The votes shall be counted, the returns made and canvassed and the results certified as provided in 
Article 5 (§2-1.2-681 et seq.) of Chapter 6 of Title 24.2. Jf it appears from the returns that a majority of the voters 

... £ 



of The localit y voting on the question at the election are against the locality having the authority to impose school 
impacr fees. an order shall be entered by the court to such effect. If a majority of the voters of the localiTy voting 
on the question are in favor of the locality having the authority to impose school impact fees, the court shall 
en1er an order to such effect, a copy of which shall be promptly certified by the clerk of the court to the 
Joverning body of the locality, and the ordinance adopted by the locality pursuant to §15.2-2328 shall become 
effective. 

§15.]-2331. Service areas or districts to be esrablished.

The local governing body, upon the recommendation of the school board, shall delineate one or more sen-ice 
areas or districts within the locality, which may be an existing school district or districts, each area or district 
ha,;ing clearl_v related school facility needs. Impact fees collected.from new development within a sen:ice area 
shall be expended/or school facility improvements ·within that service area. A service area may encompass more 
than one school facility improvement project. Service areas for school facility improvements may overlap, and 
their boundaries need not be coterminous. 

§ 15. 7-] 332. Adoption of school facility improvement program.

Prior to adopting a system of impact fees for school facilities, assessments of school facility improvement needs 
within any proposed service area shall be conducted and school facility improvement plans for rhe area adopred 
enumerating the new school facilities proposed to be constructed and the existing school facilities to be impro\·ed 
or expanded and the schedule for undertaking such construction, improvement, or expansion. Once adop1ed. rhe 
impro,·ement plans shall be incorporated into the locality's capital improvements plan. 

lmprol·ement plans shall be adopted only after a duly advertised public hearing is held. The public heahng 
notice shall identify the service area or areas to be designated, and shall include a summary of the needs 
assessmem and the assumptions upon ·i,1,:hich the assessment is based, and information as to how a copy of the 
comp/ere study ma y be examined. A copy of the complete study shall be available for public inspection and 
cop_-ring at reasonable times prior to the public hearing. 

The needs assessment. public hearings, and adoption of improvement plans shall be by the local school board 
md shall in addition be adopted by the local governing body. 

The locality ar a minimum shall include the follmi"ing items in assessing improvemenr needs and preparing 
impro1·emenr plans: 

I. An analysis of rhe existing capacit y. currem usage. and existing commitments to furure usage of exis,ing 
school faciliries. If the current usage and commirmenrs exceed the existing capacity of such facilities, the Iocalir y 

also shall determine the costs of improving the facilities to meet such demand. 

2. The projected need for and costs of construction of ne""l-i' school facilities. or improvement or expansion of
ex is ring school faciliTies arrriburable in \1:hole or in part to projected new development. School facilit y needs
shall be projecred for the service area when fully developed in accord with the comprehensive plan and. iffull
development is projected ro occur more than ren years in the future, at the end of a ten-year period. The
assumptions 1-i·ith regard to land uses, densities, intensities, and population upon which school facilit y 

projections are based shall be presented.

3. The total number of new service units projected for the sen•ice area when fully developed and, if full
dewlopmenr is projected to occur more than ten years in the future, at the end of a ten-year period. A "sen·ice
unit" is a standardi=ed measure of school facility use or demand. The locality shall develop a table or method for
auributing service units to various tJ,pes of residenrial uses for school facility purposes.

§ 15.2-2333. Adoption of impact fee and schedule.

After adoption of a school facility improvement program, the local governing body may adopt an ordinance 
establishing a SJ'Stem of impact fees to fund or recapture all or any part of the cost of providing school building 
facilit y improvements required by new development. The ordinance shall set forth the schedule of impact fees. 

¢] 5.2-233../. When impact fees assessed and imposed. 

he calculation of impact fees to be imposed, including those on each dwelling unit in a specific residential 
development or subdfrision, shall be determined based on the new service units projected/or the sen·ice area as 
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of the date of adoption of the ordinance. The ordinance shall specify that the fee is to be imposed at the time of 
the issuance of a building permit. Further, the ordinance shall provide that fees shall be paid in a lump sum. 

The maximum fee shall be determined by dividing (i) projected school facility improvement cos Is in :he sen-ice 
area when fully developed by the number of projected service units when fully developed or (ii) for a reasonable 
period of rime, but not less than ten years, by dividing the projected costs necessitated by development in rhe next 
ten years by the service units projected to be created in the nexr ren years. In no event shall the maximum impacl 
Jee for school buildingfacilities on any residential dwelling unit imposed exceed S3,000. 

§15.2-2335. Credits against impact fee.

The value of any dedication, contribution or construction from the developer for school facilit y improremems 
within the service area shall be treated as a credit against the impact fees calculated pursuant to§ 15 2-J33 -I. 

The locality also shall calculate and credit against impact fees (i) the extent to which deve!opmenrs hm·e alrea,1, 
contributed to the cost of existing school facilities which will serve the developmenr, (ii) the extent to v.-hich the 
new development will contribure to the cost of existing school facilities and (iii) the extent to ·which ne,1· 
development will contribute to the cost of school facility improvements in the future other than through impacr 
fees. 

§ 15.2-2336. Updating plan and amending impact fee.

The localit y shall update the needs assessment, and the assumptions and projections at least once e1·ery two 
years. The school facility improvement plan shall be updated at least every· two years 10 reflect current 
assumprions and projections. The impacr fee schedule ma y be amended to reflect any substantial changes i11 such 
assumptions and projections. 

§l 5.]-233 -:. Use a/proceeds.

Separate school faciliryfunds or accounts shall be established for each service area. and all funds collec!ed 
through impact fees shall be deposited in such imeres1-bearingfu11ds or accounts. Interest earned 011 deposirs 
shall becomefunds of that particular account. The expenditure of funds.from each account shall be onhfor 
school facilit y improvements within the sen·ice area as set out in the school facilir y improvement plan for rhar 
sen·ice area or district. 

§15 2-2338. Refund ojimpacrjees.

The locality shall refund any impact Jee or portion thereof £hat has not been expended within ten years of receipt 
of such impact fee. 

Upon completion of a project. the locality shall recalculate the impact fee based on the actual cosr of the 
improYement. It shall refund the difference if the impact Jee paid exceeds actual cost by more 1ha11 frfteen 
percent. Refunds shall be made to the record owner of the property at the time the refund is made. 

§15.2-2339. Imposition of impact fees suspended under certain circumstances.

In order to impose and collect any impact fee, the locality shall budget andfund, for each subsequent fiscal year 
after enacrment of such ordinance, an amount for unspecified local capital improrements which sha!! be no less 
than the toral amount collected in impact fees in the calendar year just ended. In meeting rhis funding 
requiremem. onZv the capital improvement funds used to pay/or capital projects or the debt sen·ice !hereon 
which are appropriated after 1he adoprion of such impact fee ordinance shall apply �fin any year the localir y 

fails to appropriate the funding amount equal to the collected impact fees for such calendar year. ,he local in 
shall thereafter be prohibited from collecting impact fees until such appropriation is made. 
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1 HOUSE BILL NO. 987 
2 Offered January 23, 1990 
3 A BILL to amend and reenact §§ 15.1-466, 15.1-486, and 15.1-489 of the Code of Virginia. 
4 relating to subdivision ordinance provisions and to the subjects and purposes oj zonrng 
5 ordinances generally. 
6 
7 Patrons-Byrne, Marshall, Mayer, Stambaugh, Keating, Plum, Almand, Croshaw, Tata, 
8 Grayson, Jackson and Cunningham, J.W.; Senators: DuVal and Gartlan 
9 

10 Referred to the Committee on Counties, Cities and Towns 
11 
12 Be it enacted by the General Assembly of Virginia: 
13 1. That §§ 15.1-466, 15.1-486, and 15.1-489 of the Code of Virginia are amended and
14 reenacted as follows: 
15 § 15.1-466. Provisions of subdivision ordinance.-A. A subdivision ordinance shall include
16 reasonable regulations and provisions that apply to or provide: 
17 (a) For plat details which shall meet the standard for plats as adopted under § 42.1-82
18 of tbe Virginia Public Records Act (§ 42.1-76 et seq.); 
19 (b) [Repealed.)
20 (c) For the coordination of streets Within and contiguous to the subdivision with other
21 existing or planned streets within the general area as to location. widths, grades and 
22 drainage, including, for ordinances and amendments thereto adopted on or after January 1. 
23 1990, for the coordination of such streets with existing or planned streets in existing or 
24 future adjacent subdivisions; 
25 (d) For adequate provisions for drainage and flood control and other public purposes.
26 and for light and air; 
27 (e) For the extent to which and the manner in which streets shall be graded. graveled
28 or other;1,ise improved and water and storm and sanitary sewer and other public utilities 
29 or other community facilities are to be installed; 
30 (f) For the acceptance of dedication for public use of any right-of-way located within
31 any subdivision or section thereof. which has constructed or proposed to be construcred 
32 within the subdivision or section thereof, any street, curb, gutter, sidewalk, bicycle trail. 
33 drainage or sewerage system, waterline as part of a public system or other irnproveme:-n 
34 dedicated for public use, and maintained by the loc..1Iity, the Commonwealth, or other 
35 public agency-, and for the provision o! other site-related improvements required by local 
36 ordinances for vehicular ingress and egress, for public access streets, for structures 
37 necessary to ensure stability of critical slopes, and for storm water management facilities, 
38 financed or to be financed in whole or in part by private funds only if the owner or 
39 developer (1) certifies to the governing body that the construction costs have been paid to 
40 the person constructing such facilities; or (2) furnishes to the governing body a certified 
41 check or cash escrow in the amount of the estimated costs of construction or a personal, 
42 corporate or properry bond, with surery satisfactory to the governing body, in an amount 
43 sufficient for and conditioned upon the construction of such facilities, or a contract for the 
44 construction of such facilities and the contractor's bond, with like surety, in like amount 
45 and so conditioned; or (3) furnishes to the governing body a bank or savings and loan 
46 association's Iener of credit on certain designated funds satisfactory to the governing body 
4i as to the bank or savings and loan association, the amount and the form. The amount of 
48 such certified check. cash escrow, bond, or lener of credit shall not exceed the total of the 
·9 estimated cost of construction based on unit prices for new public or private sector
,0 construction in the locality and a reasonable allowance for estimated administrative costs. 

51 inflation. and potential damage to existing roads or utilities. 
52 If a developer records a final plat which may be a section of a subdivision as shown 
53 on an approved preliminary plat and furnishes to the governing body a cenified check. 
54 cash escrow, bond. or Jener of credit in tbe amount of rhe estimated cost of construction 
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l of the facilities to be dedicated within said section for public use and maintained by the

2 locality. the Common�·ealth, or other public agency, the developer shall have the rig!it to 
3 record the remaining sections shown on the preliminary plat for a period of five years 
4 from the recordation date of the first section, subject to the terms and conditions_ of tnis 
5 subsection and subject to engineering and construction standards and zoning requirements 
6 in effect at the time that each remaining section is recorded. In the event a governing 
7 body of a county, wherein the high�·ay system is maintained by the Department of 
8 Transportation, has accepted the dedication of a road for public use and such road due to 
9 factors other than its quality of construction is not acceptable into the secondary system of 

10 state high�·ays, then such governing body may, if so provided by its subdivision ordinance. 
11 require the subdivider or developer to furnish the county with a maintenance ar.c 
12 indemnifying bond, with surety satisfactory to the governing body, in an amount suf!icier.t 
13 for and conditioned upon the maintenance of such road until such time as it is accepted 
14 into the secondary system of state high'Q.·ays. In lieu of such bond, the governing body may 
15 accept a bank or savings and loan association's letter of credit on certain designated func.; 
· 16 satisfactory. to the governing body as to the bank or savings and loan association. the
17 amount and the form, or accept payment of a negotiated sum of money sufficient for a;-ic
18 conditioned upon the maintenance of such road until such time as it is accepted into the 
19 secondary system of state highways and assume the subdivider's or developer's liability fer 
20 maintenance of such road. "Maintenance of such road" shall be deemed to me:::-. 
21 · maintenance of the streets, curb, gutter, drainage facilities, utilities or other stree'. 
22 improvements, including the correction of defects or damages and the removal of sno· .... ·. 
23 water or debris. so as to kee;, such road reasonably open for public usage; 
24 (g) For monuments of specific types to be installed establishing street and pro;>e:-:::
25 lines: 
26 (h) That unless a plat is filed for recordation "Q.·ithin six months after final appro·:::
2i thereof· or such longer period as may be approved by the governing body such a��ro·,�: 
28 shall be \\'ithdra·�:n and the plat marked void and returned to the approving of!icia!; 
29 (i) For the administration and enforcement of such ordinance, not inconsiste::: \l;;�:-: 

30 provisions contained in this chapter, and specifically for the imposition of reasonable fee� 
31 and charges for the reviev: of plats and plans, and for the inspection of facilities rec;:.:!re: 
32 by any such ordinance to be ir .. stalled; such fees and charges shall in no instance exceec 
33 an amount commensurate �·ith the services rendered taking into consideration the ti?;;:. 
34 skill and administrator's expense involved. All such charges heretofore made are he:-e�:.-
35 validated; 
36 (j) For payment by a subdivider or developer of land of his pro rata share of the co�: 
37 of providing reasonable and necessary sewerage, Vw"ater, and drainage facilities. lo:�:e: 
38 outside the property limits of the land owned or controlled by him but necessitate: c� 
39 required, at least in pan, by the construction or improvement of his subdivisio:-: c:-

40 development: however, no such payment shall be required until such time as the gove:-:i::-:: 
41 body or a designated department or agency thereof shall have established a general sewe:-.
42 water, and drainage improvement program for an area having related and common sewe�.
43 �·ater. and drainage conditions and within v..·hich the land owned or controlled b:·: tr:::-· 
44 subdivider or developer is located. Such regulations shall set forth and establish reasor.ab:e
45 standards to determine the proportionate share of total estimated cost of ultimate sewe:-age.
46 water. and drainage facilities required adequately to serve a related and common a!"e:.. 
47 \�·hen and if fully developed in accord with the adopted comprehensive plan. that sh::.!l bi:
48 borne by each subdivider or developer �·ithin the area. Such share shall be limitec tc- tli:?
49 ���pon.io;. 0i such total estimated cost '9.'hich the increased se�·age flo�·. v-·ater flov..·. a!ic · c�
5il ,r:,cre�ed \'Olume and velocity of storm v..·ater runoff to be actually causec t:: r.:� 
51 subdivision or development bears to total estimated volume and velocity o·f suet se·;:a�� ·
52 water, and/ or runoff from such area in its fully developed state. 
53 Each such payment received shall be expended only for the constructio:1 c: t:-:ose-
54 facilities 1or which the payment was required, and until so expended shal1 be he!c i:: a:-. 
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�nrerest-bearing account for the benefit of the subdivider or developer; however, in lieu of

: �uch payment the governing body may provide for the posting of a personal. corporate or 
3 propeny bond, cash escrow or other method of performance guarantee satisfactory to it 
4 conditioned on payment at commencement of such construction; 
5 (k) For reasonable proVisions permitting a single division of a lot or parcel for the 
6 purpose of sale or gift to a member of the immediate family of the property owner. 
i subject only to any express requirement contained in the Code of Virginia and to any 
8 requirement imposed by the local governing body that all lots of less than five acres have 
� reasonable right-of.way of not Jess than ten feet or more than twenty feet providing ingress 

l n and egress to a dedicated recorded public street or thoroughfare. Only one such division 
11 shall be allowed per family member, and shall not be for the purpose of circumventing 

12 this subdivision. For the purpose of this subdivision, a member of the immediate family is 
13 defined as any person who is a natural or legally defined offspring, spouse, or parent of 
14 the owner. The provisions of this subdivision shall apply only to subdivision ordinances 
Jj adopted by counties and the City of Suffolk; 
16 (kl) For reasonable provisions, not\\·ithstanding subdivision (k), in a county having the 
! 7 urban cou·nry executive form of government permitting a single division of a lot or parcel
!S for the purpose of sale or gift to a member of the immediate family of the properry
�9 owner, subject only to any express requirement contained in the Code of Virginia and to
:o any requirement imposed by the local governing body that all lots of less than five acres
21 have frontage of not less than ten feet or more than rwenty feet on a dedicated recorded 
�!? public street or thoroughfare. Only one such division shall be allowed per family member. 
�3 and the division shall not be for the purpose of circumventing a local subdi\·ision 
:4 ordinance. For the purpose of this subsection, a member of the immediate family is 
�5 defined as any person '9t'ho is a natural or legally defined offspring or parent of the owner. 
26 0) For the periodic partial and final complete release of any bond, escrow, letter of
2i credit. or other performance guarantee required by the governing body under this section 
�s 'vl'ithin thirty days after receipt of �.-rinen notice by the subdivider or developer of 
29 completion of part or all of any facilities required to be constructed hereunder unless the 
30 governing body or it.s designated administrative agency notifies said subdivider or developer 
31 in writing of nonreceipt of approval by applicable state agency, or of any specified defects 
32 or deficiencies in construction and suggested corrective measures prior to the expiration of 
33 the thirty-day period. 
34 If no such action is taken by the governing body or administrative agency �.ithin the 
35 time specified above, the request shall be deemed approved, and a partial release granted 
36 to the subdivider or developer. No final release shall be granted until after expiration of 
37 such thirty-day period and there is an additional request in writing sent by cenified mail 
38 return receipt to the chief administrative officer of such governing body. The governing 
39 body or its designated administrative agency shall act within ten working days of receipt of 
40 the request: then if no action is taken the request shall be deemed approved and final 
41 release granted to the subdivider or developer. 
42 No governing body or administrative agency shall refuse to make a periodic partial or 

43 final release of a bond. escrow, letter of credit, or other performance guarantee for any 
44 reason not directly related to the specified defects or deficiencies in construction of the 
45 facilities covered by said bond. escrow. letter of credit or other performance guarantee. 
46 Upon \1:ritten request by the subdivider or developer, the governing body or its 
47 designated administrative agency shall be required to make periodic partial releases of 
48 such bond, escrow. letter of credit, or other performance guarantee in a cumulative amount 
49 equal to no less than eighty percent of the original amount for which the bond. escrow. 
50 letter of credit. or other performance guarantee was taken. based upon the percentage of 
51 facilities completed and approved by the governing body, local administrative agency, or 
52 state agency having jurisdiction. Periodic panial releases may not occur before the 
53 completion of at least thirty percent of the facilities covered by any bond. escro�·. letter of 
54 credit. or other performance guarantee. or after completion of more than eighry percenr of 
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1 said facilities. The governing body or administrati\'e agency shall not be required to 
2 execute more than three periodic partial releases in any twelve-month period. Upor. final 
3 completion and acceptance of said facilities, the governing body or administrative agenc·. 
4 shall release any remaining bond. escrow, letter of credit. or other performance guaranr�e 
5 to the subdivider or developer. For the purpose of final release the term "acceptance·· is 
6 deemed to mean: when said public facility is accepted by and taken over for operation and 
7 maintenance by the state agency, local government department or agency, or other public 
8 authority which is responsible for maintaining and for operating such facility upon 
9 acceptance. 

10 For the purposes of this subsection, a certificate of partial or final completion of such 
11 facilities from either a duly licensed professional engineer or land surveyor, as defined in 
12 and limited to § 54.1-400, or from a depanment or agency designated by the local 
13 government may be accepted without requiring further inspection of such facilities. 
14 B. A subdivision ordinance may include provisions for variations in or exceptions to th� 
15 general regulations of the subdivisi�n ordinance in cases of unusual situations or "''her. 
16 strict ad�erence to the general regulations would result in substantial injustice or hardship. 
17 C. A subdivision ordinance may require the furnishing of a preliminary opinion from 
18 the applicable bealth official regarding the suitability of a subdivision for installarion o:

19 subsurface sewage disposal systems where such method of sewage disposal is to be utilizec 
20 in the development of a subdivision. 
21 D. A subdivision ordinance may require that, in the event streets in a subdivision wrn 
22 not be constructed to meet the standards necessary for inclusion in the secondary syste:z-: 
23 of state highways or for state street maintenance moneys paid to municipalitie�. the 
24 subdivision plat and all approved deeds of subdivision, or similar instruments. must co:::a�:-. 
25 a statement advising that the streets in tbe subdivision co not meet state standards anc: v.�i: 
26 not be maintained by the Department of Transponation or the county or the munici;>aliue:: 
27 enacting the ordinance. Granters of any subdivision lots to wbicb such statement app!!-::.-
28 must include the statement on each deed of conveyance thereof. However, countjes a:-:c 
29 municipalities in their ordinance may establish minimum standards for consmicuou of 
30 streetS that will not be built to state standards. 
31 For streets constructed or to be constructed, as provided for in this subsectior.. � 
32 subdivision ordinance may require that the same procedure be followed as that set f on:i i:-: 
33 subdivision A {f) of this section. Further, the subdivision ordinance may provide that trio: 
34 developer's financial commitment shall continue until such time as the local goverr.rne�i 
35 releases such financial commitment in accordance with the provisions of subdivision A (i:

36 of this section. 
37 E. A subdivision ordinance may include reasonable provision for the voluntary fund1:.�
38 of off-site r:oad improvements and reimbursementS of advances by the governing bocy. If r; 
39 subdivider or developer makes an advance of payments for or construction of reasonab:t 
.CO and necessary road improvements located outside the property limits of the land ov.·nec "':-
41 controlled by him, the need for which is substantially generated and reasonably requi:rec 
42 by the construction or improvement of his subdivision or development, and such advance 1� 

43 accepted, the governing body may agree to reimburse the subdivider or deveioper tror:: 
.C4 such funds as the governing body may make available for sucb purpose from time to urnf' 
45 for the cost of such advance together with interest, which shall be excludable from gros� 
46 income for federal income tax purposes t at a rate equaJ to the rate of interest on bone:: 
47 most recently issued by the governing body on the follov.ing terms and conditions: 
.CS (a) The governing body shall determine or confirm that the road improvements v:ere
O suh:;tantialiy generated and reasonably required by the construction or improvemer.t of tl",e 
;,O suudivis1on '-Jr development and shall determine or confirm the cost thereof. on the basi� c! 
51 a study or studies conducted by qualified traffic engineers and approved and accepred t:.· 
52 tr,e �u:,dh·;der or developer. 
;. ; (. 11 ;overning body shall prepare, or cause to be prepared, a repon accepre.: a�: 
�4 approved by the subdivider or developer. indicating the governmental services requ1:::-e: L.' 
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I be furnished to the subdivision or development and an estimate of the annual cost thereof 
2 for the period during which the reimbursement is to be made to the subdivider or 
3 developer. 
4 (c) The governing body may make annual reimbursements to the subdivider or
5 developer from funds made available for such purpose from time to time, including but not 
6 limited to real estate taxes assessed and collected against the land and improvements on 
7 the property included in the subdivision or developments in amounts equal to the amount 
8 by which such real estate taxes exceed the annual cost of providing reasonable and 
9 necessary governmental services to such subdivision or development 

10 F. A subdivision ordinance may provide that the approval of a subdivision or a plan of

11 development shall be contingent upon the availability of adequate public facl1ities when 

12 public facilities. including utilities, transportation. education, public safety, and recreational 
13 facilities. are not deemed by the governing body to be adequate to support development 

14 other,.,vise permitted. The exercise of the regulatory power provided by this subsection 
15 shall not be deemed to create an obligation on the part of such governing body or of the 

16 locali�y to furnish any such public facilities. 

17 § 15.1-486. Zoning ordinances generally; jurisdiction of counties and municipalities
18 respectively.-The governing body of any county or municipality may, by ordinance, classify 
19 the territory under its jurisdiction or any substantial portion thereof into districts of such 
20 number, shape and size as it may deem best suited to carry out the purposes of this 
21 article, and in each district it may regulate, restrict, permit, prohibit. and determine the 
22 following: 
23 (a) The use of land, buildings. structures and other premises for agricultural. business,
24 industrial. residential. flood plain and other specific uses; 
25 (b) The size, height, area, bulk, location, erection, construction. reconstruction,
26 alteration. repair, maintenance, razing, or removal of structures: 
?­_, (c) The areas and dimensions of land. water, and air space to be occupied by buildings.
28 structures and uses. and of courts, yards, and other open spaces to be left unoccupied by 

29 uses and structures. including variations in the sizes of lots based on whether a public or 
30 community -o,·ater supply or sewer system is available and used; 
31 (d) The excavation or mining of soil or other natural resources :- ; and

32 (e) [Repealed.]
(/) The timing of the development of uses othef""Wlise permitted. when public facilities.

including utilities. transporation, education, public safety, and recreational facilities. are 

not deemed by the governing body to be adequate to support development otherwise 

permitted in the district. The exercise of the regulatory power provided by this subsection 

shall not be deemed to create an obligation on the part of such governing body or oi the 

locality to furnish any such public facilities. 

33 
34 
35 
36 
37 
38 
39 For the purpose of zoning. the governing body of a county shall have jurisdiction over 
40 all the unincorporated territory in the county, and the governing body of a municipality 
41 shall have jurisdiction over the incorporated area of the municipality. 
42 § 15.1-489. Purpose of zoning ordinances.-Zoning ordinances shall be for the general
43 purpose of promoting the health, safety or general welfare of the public and of further 
44 2ccomplishing the objectives of § 15.1.-427. To these ends, such ordinances shall be designed 
45 to give reasonable consideration to each of the following purposes. where applicable: ( 1) to 
46 provide for adequate light, air, convenience of access, and safety from fire, flood and other 
47 dangers: (2) to reduce or prevent congestion in the public streets: (3) to facilitate the 
48 creation of a convenient, attractive and harmonious community: ( 4) to facilitate the 
49 provision of adequate police and fire protection. disaster evacuation. civil defense. 
50 transportation. water. sewerage, flood protection, schools. parks. forests. playgrounds. 

51 recreational facilities, airports and other public requirements: (5) to protect against 
52 destruction of or encroachment upon historic areas; (6) to protect against one or more oi 
53 the following: overcrowding of land, und_ue density of population or rate of development in 
54 relation to � com.muniry f.:cilities existing or available public facilzties , obst::-ucrion o: 
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1 light and air. danger and congestion in travel and transportation. or loss of life. health. or 
2 propeny from fire. flood. panic or other dangers: {7) to encourage economic developmenr 
3 activities that provide desirable employment and enlarge the tax base: (8) to provide for 
4 the preservation of agricultural and forestal lands; and (9) to protect approach slopes ar:c 
5 other safety areas of licensed airports. Such ordinance may also include reasonable 
6 provisions, not inconsistent with applicable state ';,"ater quality standards. to protect Sll;-face 
7 water and groundwater as defined in § 62.1-44.85 (8). 

9 
10 
11 
12 
13 
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24 
25 
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31 
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33 
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APPENDJX D 

2 AMENDMENT IN THE NATURE OF A SUBSTITUTE 
3 (Proposed by the Senate Committee on Local Government) 
4 (Patron Prior to Substitute-Senator calhoun) 
5 Senate Amendments in ( J -·February t· 1991 
6 A BILL to amend and reenact §§ 15.1-430, 58.1-810 and 58.J-3200 of the Code of Virginia 
1 and ta amend the Code of Virginia by adding sections numbered 15.1-491.0J and 
8 58.1-3284.2, the amended and added sections relating to definition..s in land use, 
9 transferable development rights and taxation of such rights. 

10 Be it enacted by the General Assembly of Virginia:
11 1. That §§ 15.1-430, 58.1-810 and 58.1-3200 of the Code of Virginia are amended and 
12 reenacted and that the Code of Virginia · is amended by adding sections numbered 
13 15.1-491.03 and 58.1-3284.2 as follows: 
14 § 15.1-430. Definitions.-As used in this chapter the words listed below shall have ·the 
15 meaniog given: 
16 (a} · .. Governing body" means the board of supervise� of a county or the council of a 
17 city or town. 
18 (b) .,Historic area" means an area· containing buildings or places in which historic
19 events occurred or having special l)Ublic value because of notable architectural or other 
20 features relating to the cultural or artistic heritage of the community, of such significance 
21 as to warrant conservation and preservation. 
22 (c) "Local planning commission" or "local commission"·)neans a municipal planning
23 commission or a county planoing commission. 
24 (d) "Municipality" means a city or town incorporated under the laws· of Virginia. 
25 (e) "Official map" means a map of legally established and proposed public streets, 
26 ·waterways, and public areas aeopted by the governing body of a county or municipality in 
27 accordance With the provisions of'. Arncle 5 (§ 15.1-458 et seq.) hereof. 
28 (f) "Person" means individual, firm, corporation or association. 
29 (g) (Repealed.] 
-30 (h) "Street" means highway,· street, avenue; boulevard, road, lane, ·alley, or ani public
31 way.
32 (i) "Special exception" means a special use, tliat is a use not permitted in a partic:.ilar
33 district except by a special use permit granted · undet · the provisioo.s o! this chapter and 
34 any zoning ordinances adopted herewith. 
35 (j) "Planning district comm�ion" means a regional· planning agency chartered under 
!6 the proVisions of Title 15.1, Chapter 34 (§ 15.1-1400 et seq.).
37 (k) .. Zoning" or .. to zorie" means the process of classifying land within· a governmental
38 entity into areas and districts, such areas and districts being generally referred to as
39 .. zones," by legislative action and the prescribing and application in each area and district
'40 of regulations concerning building and structure designs; building and structure placement
·U and uses to which land, buildin� and structures within such designated areas and districts
42 may be put
�l (1) "Subdivision/' unless otherwise defined in a local ordinance adopted pursuant to §
44 15.1-465, means the division of a parcel of land into three or more lots or parcels of less
�S than five acres each for the purpose of transfer of ownership or building development, or,
.(6 if a new street is involved in such division, any division of a parcel of land. The term
.C7 includes resubdivi.sion and, when appropriate to the context, shall relate to the process ot

4'8 subdividing or to the land subdivided and solely for the purpose of recordation of any
�9 single division of land into two lots or parcels, a plat of such division shall be submitted
50 for approval in accordance with § 15.1-475.
51 (m) .. Development" means a tract of land developed or to be developed as a unit
52 under single ownership or unified control which is to be used for any business or industrial
SJ purpose or is to contain three or more residential dwelling units. The tenn 11developmenr·
S4 shall not be construed to include any property which will be principally devoted to
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l agricultural production. 
2 (n) "Plat of subdivision'' means the schematic representation of land divided or to be 
3 divided. 
� {o) "Site plan" means the proposal for a development or a subdivision including all 
5 covenants, grants or easements and other conditions relating to use, location and bulk of 
6 buildings, density of development., common open space, public facilities and such other 
7 . information as required by the subdivision ordinance to which the proposed development or 
8 subdivision is subject 
9 {p) "Variance" means, in the application of a zoning ordinance, a reasonable deviation 

10 from those provisions regulating the size or area of a lot or parcel of land. or the size, 
11 area, bulk or location of a building or structure when the strict application of the 
1%. ordinance would result in unnecessary or unreasonable hardship to the property owner, and 
13: such need for a variance would not �e shared generally by other properties, and provided 
14 such variance . is not contrary to tbe intended spirit and purpose of the ordinance, and 
15 �.ould result in substantial justice being done. It shall not include a change in use which 
16 change shall be · accomplished by a rezoning or by a conditional zoning. 
17 (q) "Conditional zoning" means, as part of cl�ifyiog land within a governmental entity 
18 into areas and districts by legislative action., the allowing o! reasonable conditions governing 
19 the use of such property, such conditions being in addition to, or modification of the 
20 .. regulations provided for a particular zoning . district or zone by the overall zoning 
21 ordinance. 
%2 - · (r) .. Mixed use development" rrieans property that incorporates two or more different 
%3 uses, and may include a vanety of housing types, within a single development. 
24 (s) "Planned unit development" means a form of development characterized by unified 
25 site design for a variety of housing types and densities, clustering of buildin�, common 
26 open space, and a miX of building types and laod uses )n which project planning and 
%7 density calculation are performed for the. entire development_rather than on an individual 
28 lot basis. 
29 . (t) "Incentive zoning'' means the use of bonuses in the fonn of increased project 
30 density or other benefits to a deveioper in return for the developer providing certain 
31 . features or amenities desired by the locality within the development 
32 (u) .. Tran.sf erabie development nght" means the ngJ:t to develop and use property
33 .. under a zoning ordinance which is hereby declared to be severable from th.e parcel to
34 which the right applies and . transferable to another parcel of land for development and

35 use in accordance with the zoning ordinance. A transferable development nght means the 
36 level and quantity of development permitted by the zoning ordinance expressed in terms 
37 o/ housing units per acre, floor area ratio or equivalent local measure.

38 (v) "Receiving zone_" or "receiving parcel° means th.at property or properties designated
39 by the zoning ordinance a.s arz area irz wh.ich transferable development nghts may be used
40 in order to achieve additional development. 
41 (w) .. Sending zone" or. "sending parcer· m.ean.s that property or properties designated
42 by the zoning ordinance as an area to which transferable development n"ghts shall be
43 allocated and from which such nghts may be transferred. 
H § 15.1-491.03 .. Transfer of development nghts.-A. Al.lthority to adopt ordinances. The

CS governing body of any [ eswl!t)', � e,, � lseeEes ••·i.t'iiJl'I #te +#t-; 8#t; e, �

'6 ce,1.g, es:5is1'.� eistr,:eta B:tJ 6f � counties that have adopted the urban county executive
17 form of government and any county, city or tol-V1'% adjacent to or surrounded by such 
(8 count'les. counties that have adopted the county executive form of government and any 
19 county, city or town adjacent to or surrounded b>' such counties and which are situated 
;o east of the Blue Ridge Mountains, counties havz'ng a population of between 6,600 and 
i1 7,200, counties having a population of betv.leen J l, 700 and 12,000, counties having a 
i2 population of between 12.100 and 12,200, and counties having a population of between 
i3 27,400 and 28,000 ] , as part of its zoning ordinance, may provide for (i) the voluntary
•4 trans/er of development n"ghts permitted on one parcel of land (sending parcel) to another

A 1.:: 
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I parcel of land (receiving parcel), (ii) restn"cting or prohibiting_ further development of the 
2 parcel from which such nghts are transferred, and (iii) increasing additional development 
3 on the parcel to which such nghts are transferred. 
4 B. Requirements pn·or to adoption of tran.sf er of development n"ght ordinance. Pn·or to 
5 the adoption of a transfer of development n"ght amendment to its zoning ordinance the 
6 county, city, or town must have (z) a comprehensive plan as required by § 1.5.1-446.J of 
7 this Code, which plan shall specify sending and. receiving areas for the purposes of 
8 trans/ erable development nghts, and (ii} a capital improvement program authorized by § 
9 15. 1-464 of this Code. which program the local government shall maintain to ensure .that

10 the receiving zone has adequate infra.structure to_ accommodate development nghts 
11 authorized for use in the receiving zone. 
12 Property in the receiving zone sho.JI not be down.zoned within twenty-four months pn·or 
13 to the adoption of a transfer of development n"ght amendment to the zoning ordinance. 
14 C. Change in zoning. Once _a. !!"an.s/erable development right ordinance has _been
15 adopted, property in the receiving zones sh.all not be subject to rezoning except upon 
16 approval of a landowner application therefor or except wher:z there has been mistake. 
17 fraud, or a change of circumstances substantially afjecting the public health. · safety, or 
18 welfare. 
19 J. The zoning ordinance shall provide that the receiving zones shall permit the use of
20 transferable development rights as a matter, of n"ght at tlz:e level of development specified 
21 by the govemzng body at the time of the implementation of �he transferable r.jeve/opment 
22 nghts ordinance for a specific receiving zone. 
23 2. Th.e zoning ordinance may provide for rezoning to increased levels of development
24 in a receiving zone over that initially deszgnated pursuant to subdivision 1 of this 
25 subsection upon approval of a landowner application therefor. The /an.downer may not 
2S make use of such additional 4evelopment unless he utilizes transferable development rights 
27 to achieve the level of development initially designated by the governing body pursuant to 
28 subdivision 1 of thi.s subsection. 
29 Conditional zoning shall be allowed upon . the terms and conditions_ set forth in §§ 
30 15.l-49l(a), JS.1-291.2, and JS.1-491.2:1 wr.·th respect to landowner applications for re=oning

under this subdivision. 31 

32 
33 

34 

D. Designation. of sending and receiv_ing zones. The ordinance shall simultaneously
designate and cause to be shown on . a �zoning. map prepared in accordance wfth the 
provisions of section JS.1-493, the sending zones from which development. nghts may be 

35 transferred and the receiving zones to which. such nghts may be transferred and used for 
36 additional development. Sending zones may be designated as separate use districts or as 
37 overlaying other zoning distn·cts. 
38 A transferable development right ordinance shall not be deemed to have been adopted 
39 with respect to any sending or receivin.g zone until such zone has been designated as 
40 provided in this subsection . 
.U £. Allocation of trans/ erable development n"ght.s to "sending parcels. Transferable 
42 development rights attached to parcels located in the sending zones may be calculated 
43 and allocated in accordance with such factors a.s ;rea, soil characteristics,· assessed 
44 valuation, current zoning, or any other _ cn"teria that will. effectively reflect the relative 
45 reasonable development potential of the sending parcels in a manner consistent with the 
46 objectives of this section. Each tran.sf erable development nght created in a sending zone 
47 shall equate to one development nght which may be constructed in a receiving zone. For 
48 every one transferable development nght authorized in a sending zone, there shall be the 
49 capacity to accommodate at least one and one-half additional development nghts in a 
50 

51 

52 
53 

54 

receiving zone. 
F. Use of transferable development nghts. The zoning ordinance shall provide for the

method of transfer of such rights and shall provide for the granting of_ easements and 
reasonable regulations to effect and control such transfers and ensure compliance with the 
provisions of such ordinance. The easement shall be a perpetual conservation or 

A-17
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1 preservation easement in gross restn·cting future use or development of the sending parcel 
2 for purposes set forth in the zoning ordinance provisions applicable to such sending parcel 
3 at the time of the severance of the development nghts therefrom, less the development 
4 and use of the transferable development nghts which have been severed. Such easement 
S shall be conveyed to the county, city, or town wherein the sen.ding parcel lies a.s grantee 
6 or to any body authorized to acquire property interests pursuant to the Open Space Land 
7 Act (§ J0.1·1700 et seq.) or the Conservation Easement Act (§ 10.1-1009 et seq.). Once 
8 accepted by the local governing body, an easement shall be subject to the provisions of § 
9 J0.1·1704 concem.ing conversion or diversion of open space land. 

l O · No plat for a subdivision or site plan for development in a receivir.g zone relying upon
11 the additional level or quantity of development allowed by zoning provisions enacted in 
12 pursuance of a· scheme of transferable development n'ghts under this section shall be 
13 finally approved until documents have been recorded with the clerk of the circuit court of 
14 the county or· city� · 'or county within which the to'WTt i.s · located, trans/erring from a 
15 sending parcel to the owner, contract purchase,. or option.ee of the land subject to such 
16 plat, title to a· sufficient number of' development nghts to equal such additional level or 
17 quantity of development represented upon_ such plat, and providing for the subsequent 
18 extin.guishment of such n'ghts as to the sending parcel by the imposition of a perpetual 
19 consen;ation or presen;ation easement as descn·bed in this subsection. 
20 · - An instrument z"'n substantially the following form shall be used in the sale of 
21 trans/ erable development ngh.ts and recorded in the records of the appropn'ate circuit 
22 court. 
23 DEED OF TRAJ\!SFER OF DEVELOPMENT RIGHTS 
24 This deed, made the .................... day of .................... in the year .•.....•....... , between (here 
25 insert names of parties as gran.tors and grantees]. 
26 {Recital.s, if any J
27 WITNESS ETH: 
28 Th.at in consideration of [Jzere state the consideration}, the said ..•................. do grant 
29 unto the said ................•... {here state total number} Development Rzghts, numbered 
30 ............... attached to the following described property. 
31 {here descn"be the sen.ding parcel, including the name 
32 of the city or county in which the parcel is located, 
33 and in.sert coven.ants or any other provisions.] 
34 Being the same parcel conveyed by .•.••••.•••..••...•• to ··--·············-· by deed recorded in 
lS Deed Book ............... , page ....•...........

36 Witness the following Sl'gn.ature and seal for signatures and seals]. 
37 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . - . . [sea 1 J
38 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . [seal} 

39 [acknowledgements] 

40 tvhen the transferable development n"ghts are transferred to a parcel of land in a 
41 receiving area, there shall be a similar instrument recorded which shall state the source of 
42 the nghts by deed book and page number and the index of the instrument shall also state 
43 the source by deed book and page number. 
44 A transferable development right shall be treated the same as an interest in real 
45 property. Once transferable development rights have been sold, conveyed, or oth.er..vzse 
.f6 transferred by the owner of the parcel from which the development n"ghts are den·ved, the 
47 transferable development nghts shall vest in the new own.er and become freely alienable. 
48 , G. Transfers among local govemments. Any county, city or town, by adoption of 
49 mutual provisions providing for transfer of development rights, may provide by agreement 
50 for the transfer of development n'ght..s on land located in one to land located in the other. 
51 H. Relation. to taxation. For the purpose of ad valorem real property taxation under
52 Chapter 32 (§ 58.J·:J200 et seq.) of Title 58.J, the value of a transferable development nght 
53 .shall be treated as applicable to the sendz.'ng parcel until the transferable development 
54 right is severed. A transferable development n'ght shall not be defined or classified as 
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1 intangible personal property subject to taxation under Chapter 11 (§ .58.1-1100 et seq.) of 
2 Title 58.J and shall not be defined or classified as tangible personal property subject to 
3 taxation under Chapter 35 (§ 58.1-3500 et seq) of Title 58.1. 
4 /. Relation to secun"ties laws. A transferable development nght shall not be defined or 
5 treated as a secun·ty for the purposes of Chapter 5 (§ 13.1-501 et seq.) of Title 13.1. 
6 J. Promoting use; buying and selling of rights. The governing body of any county. city,
7 or town adopting an amendment to its zoning ordinance pursuant to this section may 
8 establi.sh such mechanisms as necessary to promote the use of transferable development 
9 nghts, including but not limited to the county, city, or town engaging in the buying and 

10 selling of tran.sferable development rights. 
11 K. The local governing body shall review the performance of the tran.sf erable 
12 development nght program every five years. If. after ten years, at least thirty percent of 
13 the development potential available on the market has not been trans/eTTed, the program 
14 shall expire. If, after twenty years, at lea.st sixty percent of the development potential 
15 available on the market has not been transferred, the program shaO expire. 
16 L. Savings clause. Nothing herein shaJ/ in any way affect the power of a local 
17 governing body under any other statute to acquire and hold conservation ecz.sements or to· 
18 exercise its zoning powers. The powers contained herein· shall be in addition to and 
19 supplemental to the powers of a local body conferred by any other /a.w. 
20 § 58.1-810. What other deeds not taxable.-�en the tax has been paid at the time of
21 the recordation of the original deed, no additi.onal recordation tax shall be required for 
22 admitting to record: 
23 1. A deed o! confirmation;
24 2. A deed of correction;
25 3. A deed to which a husband and Wife are the only parties;
26 4. A deed arising out of a contract to purchase real estate; if the tax already paid is
27 less than a proper tax based �upon the full amount of consideration or actual value of the 
2S property involved in the transaction, an additional tax shall be paid based on the 
29 difference between the full amount of such consideration or actual value and the amount 
30 on "w·hich the tax has been paid; *
31 5. A notice of assignment of a note secured by a deed of trust or mortgage : ; or 
32 6. A deed or other instrument extinguishing a transferable development nght. 
33 § 58.1·3200. Real estate subject to local taxation; taxable real estate defined; 
34 leaseholds.-All taxable real estate, having been segregated for and made subject to local 
35 taxation only by Article X, § � of the Constitution of Virginia, shall be assessed for local 
36 taxation in accordance with the provisions of this chapter and other provisions of law. For 
37 purposes of the assessment of real estate for taxation, the term '6ta.Xable real estate" shall 
38 include a leasehold interest in every case in which the land or improvements, or both, as 
39 the case may be, are exempt from 2$es5ment for taxation to the owner and shall also 
40 include transferable development rights while such ngh.ts are severed • The provisions of 
41 this chapter relating to the assessment of real estate shall not apply to property required 
42 by law to be assessed by the State Corporation Commission or the Department of Taxation. 
43 § 58.1-3284.2 . .Assessment for taxation of tran.sferable development rights.-Transferable
44 development nghts shall be assessed for taxation only during that period ·when they are 
45 severed by deed from the sending parcel and until they are ertinguished following their 
46 attachment to a receiving parcel. During such period transferable development rights shall 
47 be assessed by the county, ci'ty, or town wherein the sending parcel is located. 
48 

49 
so 

51 

52 

53 
54 
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marl rowlh Fact Sheet
Smart Growth Areas Act: An Overview 

iiarvland Office of Planning 
J � 

Smart Growth Areas or "Priority Funding 
Areas" reflect Maryland's policy to support, and 
where necessary, revitalize existing 
communities. These are areas where the State. 
local governments, and citizens alreadv ha\·e J. 

significant financial investment in existi.ng 
infrastructure. Maryland wants to foster 
economic vitaliry and improve the quality of life 
by m::iimaining and improving infrastructure :md 
�en ices provided in existing communities. 

Background 

The 1997 SmJ.n Growth Areas Act builds 
x1 the foundation created by the set of Visions 
�or !\!aryland's future adopted as State policy in 
:he 1992 Gro-1.,1h Act. The first three Visions 1 

3.dopted in 1992 guide the loc:ition of gro"-1h: 
• Conce:1trate development in suitable
areas;
• Protect sensitive areas; and
• In rural areas, direct grov..'1h to existing
popui:J.tion centers and protect resource
are:i.s.

The 1992 Gro'.'.1:h Act requires local 
�overnmems to revise and periodically upd:ice 
:heir comprehensive plans to reflect these 
Visions. 

'The! four other visions �=

• S1ewartlship of the Chesa�c Bay and the land is a universal
ClhlC, 

• Pracucc consc:rvauon of �sour= and reduce consumpli_on of
�sources.

• To .ass.in: the: achievement of (these visions) c:ncnurai;c: 
econom,c IJ'ro"'·th and streamline n:IJ'Ulalory mechanisms. and 

• Address fundin.; mechanisms to achieve these visions.

The 1997 Smart Gro-wth Areas Act 
capitalizes on the influence of Seate 
expenditures on economic gro�1h and 
development. This legislation directs Sr::ue 
spending to "Priority Funding Areas." Priorir:-· 
Funding Areas are existing communit1c:; Jnd 
orher locally designaced areas. consiste:1t with 
the 1992 Visions, where the Sure and loc:.il 
governments wam co encourage and support 
economic development and new growth. 
Focusing State spending in che�e are:1.s "- ill: 

• provide the most efficient and effecti\ e
use of taxpayer dollars.
• an11d higher w.xes which \\Ouk! be
necessary to fund infrJstructure for
spra'v-·l development. and
• encourage de\ elopment there :1:1c.L
thus, reduce the pressure for spr::iwl

Initially Established Priority 
Funding Areas 

The Sman Gro�1h Act legisl::lti\eh· designates 
certain areas as Priority Funding Are:.is ,;, . .:h1ch 
form the rradition;.il core of .\!:.iryLtnd·s urb:.rn 
development. It also design�1tes loc:.irions that 
are targets for economic de 1;elopment. 

ltiitially Estabfilhed Funding Areas·· 
. . . . : . . . . -� �.. 

-
. . . , 



County Designated Priority Funding Areas 
The Sm:m Cro,\1h lc>gisbrion recognizes 

rhe imporunce of ioC.1l �O\ ernmem s role in 
m:rn:Jg:n� f::-0\\1h �mJ derermliling the loc:.niom 
most su1uble for cle, elopment. Thus. rhe 
legisbt1or. authorizes counties to design:1te 
ziddn10:-.J.I Priority f-unJin� .-\n::-:t::- "hi�h meer 
e.stabltshecJ rnmi:11um Cntt:'ri2. Priority Funding 
.-\reJ.s des1gn:.ned by counties mu:-:r be based on 
their amlys1s to determine: 

1. the capJcity of bncl are:1s J\·Jibble for
dc>\·elopment. ::i.ncJ

' the bnd Jre:..i \\ hich \\ ill be ni=cessar.· 
to s:Hisf\ demand for den:lopment 

\\.ith this :rnal\'sis in hand. coumies m3.\' 
des1c:,nJ.re :.m::a� as ·Priorn,· Funding :\re:15 if iheY� 

. � . 

me'et 5J)t::'C:if1t::'c.l requirements for use. water :ind 
:--:;:-\\ t::'r :--en ice. :ind re:--1c.lentul c.lensitY 2 . 

Areas Eligible for County Designation 

• Areas �·itb industrial zoning (Areas
�·ith nev, industrial zoning after
January 1.1997 must be in a councy­
design.ated gro�"th area and be served by a
sewer system.)
• Areas v.·ith employment as the
principal use which are served by, or
planned for, a se�·er system (Areas
zoned after January 1.1997 must be in a
county-designated gro�'th area.)
• Existing communities (as of
January 1.1997) within county-designated
grov.'th areas which are served by a sewer _or
�·ater system and v.·hich have an average
density of 2 or more units per acre.
• Rural ,,.illages designated in the
Comprehensive Plan before July 1, 1998.
·• Other areas within counrr-0esignated

· grov.,h areas that:
. • reflect a long-term. policy for 
"promoting an orderly expansion of 
growth and an efficient use of land· 
2nd public sen·ices, _ · · : : .. : · .� 
• are planned to be served by water' : .... 
and sewer systems, and . .:..�·: 
• have a permitted density of 3.5 Ot' . 

more units per acre for new. residential
de,•elopmenL

: A"1m1;e numher of homes per acre of land de"eloped excludin; land 
re,.,.,...·e(! for recrc:auon;1I use, or protected for environmental pul'T"l�e�. 

A _.,' 

Counties are not required to design:ne 
Priority Funding Areas nor to design:ne all 
eligible areas. Counties may choose to confine 
State funded projects to cert:iin poniom of their 
designated gro\\1h areas. In addition. cour.,y 
designation of Priority Funding Areas doe:- nor 
restrict the location of pri\ ate secror or co1.1:1!Y 
de\·elopmem. County-designated Priority 
Funding Areas are simply areas the county 
wants to be eligible for State funded proiects. 
One goal of directing State projects to Prio,ity 
Funding Areas is to make these areas more 
anracti\ e for residents and potentbl residents. 
as well as for pri\·ate sector de,·elopment ;rnd 
rede\'elopment. 

Implementation 

Beginning October 1. 1998. the Sure mu .... 1 
direct funding for "gro\\·th rehitecJ pro1t'ct'- to 
Priont\ Fundin� Are:1s ··Gro\\·th rc:bte,.J 
projec�s defined in the legi::;lation indJck mos1 
State programs which encoura�e or sup;xm 
gro"-"th and development such :JS i1iglrn J\·s. 
sewer and water construction. eccmomic 
development assistance. and State le:.i.�e:-- or 
construction of ne\Y offa:t- facilities 

Staie funding in communitit:'s ,.,_ ith onh 
\\'ater serYice ( without a �ewer system l Jnd in 
rural villages is restricted to projects which 
maintain the character of the community. Tht' 
projects must nm increase the grov.-rh C.J p:.icity 
of the village or community except for limne:::d 
peripheral and in-fill development. 

Prior to funding a growth rdated proic::c:t. 
State agencies must obtain a written statemt:nt 
from the local government that the proposal i.s 
in a Priority Funding Area. In addition. local 
governments must demonstrate a commitment 
to these grcnvth areas by insuring that non-State 
funding for planned water and sev,:er systems 
moves for.vard in advance of, or concurrent 
with, State funding for growth rt=l:J.ted projects. 



Local governments must provide the 
Maryland Office of Planning with maps and 
other information which show the precise 
location of their Priority Funding Areas based 
on criteria in the legislation. The Maryland 
Office of Planning is responsible for providing 
State agencies with maps that illustrate the 
Priority Funding Areas along with any 
comments by the Office of Planning on locally 
designated areas. These maps and comments 
will be available for review bv the counties and 
public. In addition, the Maryl�nd Office of 
Planning will establish a review process to 
insure that State funding for projects is 
consistent with this law. State agencies will 
report annually on the implementation of this 
la�· ro the Maryla_nd Office of Pbnning. 

Exceptions 

The Smart Gro\\1h bill recognizes that there 
are times when the State will need to fund 
projects that are outside Priority Funding Are:.1s. 

General State Agency Exceptions 
Sure agencies m:iy fund proiects outside of 

Priority funding .-\reas as exceptions for 
projects that: 

• are necess:iry to protect public health or
safety.
• involve federal funds that cannot be
constrained by State lav.·, or
• are related co commercial or industrial
:ictiviry that must be located away from
ocher de\"elopment.

The Maryland Office of Planning. in 
cooper;:uion with other Sote agencies, will 
esc:1blish a procedure for notification. review, 
and comment on these general exceptions. 

Board of Public '°'·orks Exceptions 
The Board of Public Works may approve 

ft.:nding for some transportation projects outside 
Priority Funding Areas such as those with 
physical or operational aspects that must be 
located a�v:::i.y from other development, highway 
maintenance. access control, and the 
connection of Priority Funding Areas. The 
Board of Public \\-'arks may also approve 
funding for other projects when ··extraordinary 
circumstances·' exist and there is no reasonable 
alternative for the project in the counry or 
adjacent counry. The Board of Public Works 

may request an advisory opinion from the 
Economic GroW1h, Resource Protection and 
Planning Commission on proposals for Jn 
exception. The Board may also require remeu 
action to mitigate any negative impacts for 
projects it approves outside Prioricy Funding 
Areas. 

Grandfathered Projects 
The Sman GroW1h .-\reas Act exempts 

projects which are approved prior to October 
1998 or have completed final review through 
the State Clearinghouse for lntergovemmenCJ.] 
Assistance by January 1, 1999. Projects are 
considered approved if: 

• permits are issued,
• final reviews are completed for Scare or
federal environmem:.il impact st:.itemcnts.
• commitments are made for gr:rnts. loans.

loan gu:1rancee or insurance for c.1pical projec..l� 
Grandfathered projects must still comply \Yith 
the 1992 Gro�1h Act. 

Other Provisions 

Planning and Funding 
Education Facilities 

The legisbtion formalizes :.i St�te �chool 
construction funding polic\" that faci!ir1e.> in 
established neighborhoods should be of equJI 
quality to new �chools. The legisl:.Hion abo 
requires coordin:1tion and cooper:..LCion bct\\ een 
counties and their municipalities for school 
facility pb.nning co :l\'oid O\·ercro,\·ding :me! to 
help to defray the cost of school construction 
required to serve new residenti: .. il dc:,·c::Joprnent. 
Toward this end: 

• ).f unicipa!1ties must help countie-> U.llk·ct
impact fees assessed on ne" resi<lenc1:.1J
de\·elopmenr for the cost of school
construction or adopt school capacity
standards if the counry h:is school capaciry
standards.
• Counties musr confer with municipalirie�
before establishing or ch:.mging school
capacity standards in an adequ::i.te public
facilit\" ordinance.
• Co�nry Boards of Educ.Hion :He required
to annually pro\·ide the councy. and its
municipalities that exercise zoning aL1thonr:
with five-year enrollment projections for
schools servicing students in or ne:.ir
municipalities and inform:.ttion Jbour the>
student capacity of each .school.



Infrastructure Survey 
Th1; legislation requires the Maryland Office of 
Planning to survey municipal, county, and State 

")vernmems for infrastructure needs and the 
�,.)vemmencs· financial capacity to undertake 
these proiects. The list of projects developed 
through this sur,ev will be available to the 
General Assembly, local government offici:.ils, 
and the gener:il public. 

Questions and Additional 

Information 

For additional information on Maryland's 
Srn�m Gro'.',;th Act. the Economic Gro,;,..,1h. 
Re::-ource Protection. and Planning Act of 1992, 
or ocher Statewide grO\\ 1h m:1nagement 
mform:.uion. contact the: 

\bryl:.md Office of Planning 
301 'X't'.st Preston Street. Suite 1100 
RJltimore. \IJ.n:bnd 21201 
Phone· -tl0--6---.562 

Or ,·isit our homepage on the internet at: 
-'.,\·n mop rnd.gO\ 

Parris 7'i. Glendening, Governor 
State of Maryland 

Ronald M. Kreitner, Director 
Mai;dand Office of Planning 

Related Smart Growth/ 
Legislative Initiatives 

Brown.fields - Voluntary Cleanup and 
Revitalization Incentive Programs 
These programs spur redevelopment of 
industrial and commercial propenies that a.re, or 
are perceived co be, contaminated by hazardous 
waste. Many brownfields are abandoned or 
underutilized sites that are located in the: urban 
core of municipalities or other older 
communities. These areas are typically ser.ed 
bv transit and have infrastructure. such :is se\ver 
a�d water. already in place. These programs: 

• Clarify and expedite the clean-up and
redevelopment process; and
• Target financial incentives such as lo:.rns.
grants, and propeny cax credits coward
cleanup and redevelopment of brownfields

Contact Jim Metz at MDE-410°631 ·3':+r: and 
Steve Lvnch at DBED-410°767-6390. 

Rural Legacy 
Estabtishes a grant program to protect t.1rµeted 
rural greenbelts from sprawl through tht'. 
purchase of easements :md de, elupmem rights 
in "Rural Legacy Areas ... This program will 
protect regions rich in agricLdtur:1L forestry. 
natural and cultural resources th:1t. if conse;-\ ed. 
will promote resource based economie.':i. prorect 
greenbelts, and maintain the fabric of rural lift'.. 
Contact H. Gram Dehart at DNR-410·260-8..+03. 

Job Creation Tax Credit· 
Pro\·ides income tax credits to bu.:;ine�s owners 
who create 25 or more new jobs in 
municip:.ilities and certain other Prioriry Funding 
Areas. 
Contact Jerry \;;'ade at DBED-410· 767.6438 

Uve Near Your Work Demonstration 
Program.-
Provides cash gr.mes to match contributions by 
businesses and local governments. These funds 
are an incentive for employees of busine!: ::;e.s 
and institutions, which are located in olda 

neighborhoods, to buy homes nc::ar their 
workplace. The program goal is to 
stabilize t�rgetecl neighborhom.!s. 
Contact John Papagni at DHCD-
410·514-7175. 



APPENDIX F 

Joint Subcommittee to Study Land Development Patterns 
and Ways to Address Demands for Increased Services 

and Infrastructure Resulting from Residential Growth (HJR 195) 

Selected Recommendations from HJR 195 Hearin2s 

L - recommended by one or more localities 

E - recommended by one or more environmental, planning, or citizen interests
B .. recommended by one or more business or development interests 

1. Continued and expanded school construction funding assistance from the Commonwealth. L

2. Authority to assess impact fees and continue to allow localities to accept cash proffers. L, E

3. Seek significant clarifying amendments to the vested rights statute approved last year
(SB570). L, E

4. Authority to enact adequate public facility (A.PF) ordinances. L, E

5. Continue to allow creati\'e use of special exceptions to deliberately review large subdivisions
before approving them. L

6. Authority to pass transfer of development rights (TDR) ordinances. L, E

7. Greater state support/incentives for conseI'\·ation easements and purchase of development
rights. L, E

8. Prohibit land that is zoned for development from eligibility for agricultural use tax
assessment. E

9. Revise land ·use value taxation program; allow localities to increase tax break and roll back
period; grant local authority to waive all or a portion of roll back taxes if development meets
local economic development goals; allow localities to require that land use value be factored into
the composite index. E

10. Reverse trend of exempting certain industries or activities from local land use regulation. L

11. Conduct research from an independent source to determine the true cost borne by localities
for each new housing unit. E

12. Flexible road design standards. L, E

13. More local input into state capital projects, especially roads. L, E



14. Require VDOT to look at, and possibly mitigate, the growth impact of its projects. E

15. Increased state aid for road construction and maintenance. L

16. Increase funding for rail and bus transit. E

17. Increased funding for the Regional Competitiveness Act. E

18. Tax reform; allow localities share in the benefits of growth; greater local flexibility. L, E, B

19. Tax refonn; consider a split·rate tax - tax land higher, buildings lower, in downtowns. E

20. Consider a real estate transfer tax. L

21. Equalize the taxing authority of localities. B

22. Require larger developments (i.e. 50 plus acres) to be rezoned progressively, rather than all­
at-once. E

23. Enact a process whereby major developments with regional transponation or environmental
impacts must be reviewed and approved by a regional or state commission. E

24. Target more state resources toward upgrading and repairing existing infrastructure. E

25. ProYide indemnity and flexibility in clean-up standards in order to promote reinvestment in
old industrial sites. E

26. Require state and local government offices to be located in or near dovmto\.\n areas. E

27. Amend stormwater regulations to allow urban developers flexibility in how they meet the
standards. E

28. Establish an Infrastructure and Revenue Resources Commission. B

29. Dedicate certain revenue streams to Jocalities such as recordation taxes. B

30. Allow localities flexibility on the referendum requirements of certain revenue and bond
measures. B

Note: The text of \.\Titten comments submitted at the hearings can be do\.\nloaded over the 
internet at: www.radco.state.,,a.us/hjrl95 
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APPENDIX G 

[Vested Rights 
November 30, 1998- Coalition Draft] 

Bill No. 
A BILL to amend and reenact§ 15.2-2307 of the Code of Virginia, relating to vested rights 

Be it enacted by the General Assembly of Virginia: 

1. That§ 15.2307 of the Code of Virginia is amended and reenacted as follows:

§ 15.2-2307. Vested rights not impaired� nonconfonning uses.

Nothing in th.is article shall be construed to authorize the impairment of any vested right. Without 
limiting the time when rights might othenvise vest, a landowner's rights shall be deemed vested in a 
! ... -� ,,- .. .... � "l!Ci., ,,,,,.s•,nc.- sl-...,n n"t be '!1Fr.ect111 .., bv a su1..s•1""'1 •1"1t �""•nd""•"'t to 2. Z""'"g orrf;1"1::inc"'"
i"-4&"'- -....Jltw 4.6,1,j.""6 W 1..1. t W "• &..:, ,._.._.._ •"' '*-ii.a •- IJ • •J ._.��...,.L• ._. .. ,_.. •••-,•• w•-•• -••.;.- """" 

affecting use, floor area ratio or density, unless the change is required to comply with state /CTH,· or 
there has been mistake, fraud, or a change in circumstances substantially affecting the public health, 
sajery 

or welfare, when the landowner (i) obtains or is the beneficiary of a significant affinnative 
governmental act which remains in effect al1o\.\-'1ng development of a specific project, (ii) relies in 
good faith on the significant affirmative governmental act, and (iii) incurs extensive obligations or 
substantial expenses, exclusrve of purchasing the land, in diligent pursuit of the specific project in 
reliance on the significant affirmative governmental act. 

For purposes of this section, without prejudice to nghts which might otherwise have vested and 
v.·ithout limitation, the foilowin� are d � . ri ; · · ovemrnental acts a1Iowirn2:
development of a spec�c pr6je� provided such acts �cur after Ju{i· J, 1998: i) the governing bod; 
has accepted proffers or pro w ich s ecifv use rel zoning amendment; (ii) 
the governing body has approved an application for a rezoning for a specific use or de:1sity; (iii) the 
governing body or board of zoning appeals has granted a special exception or use permit with 
conditions; (iv) the board of zoning appeals has approved a variance; (v) the governing body or its 
designated agent has approved a preliminary sub&vision plat, site plan or plan of development for the 
landowner's property and the applicant di!igen:ly pursues approval of submits the final plat or plan 
within I 2 months after approval of the preliminary plat or plan a reasoRable periad cf time under 
tl=le circumsta:i;ees� or (\i) the governing body or its designated agent has approved a final subdivision 
plat, site plan or plan of development for the landowner's property 

A zoning ordinance may provide that land, buildings, and structures and the uses thereof which do 
not conform to the zoning prescribed for the district in which they are situated may be continued only 
so long as the then existing or a more restricted use continues and such use is not discontinued for 
more than rvvo years� and so long as the buildings or structures are maintained in their then structural 
condition� and that the uses of such buildings or structures shall conform to such regulations 
whenever they are enlarged., extended, reconstructed or structurally altered and may further provide 
that no nonconforming building or structure may be moved on the same lot or to any other lot which 
is not properly zoned to permit such nonconforming use. 



APPENDIX H 

99 - 6951320 01/11/99 10:14 AM Jeff Sharp 

HOUSE JOINT RESOLUTION NO. ___ _ 

· 1
Continuing the joint subcommittee to study land development patterns and ways to address 

2
demands for increased services and infrastructure resulting from residential growth. 

3
WHEREAS, House Joint Resolution No. 195 (1998) established a joint subcommittee to 

4
study land development patterns and ways to address demands for increased services and 

5 infrastructure resulting from residential growth; and 

6
WHEREAS, House Joint Resolution No. 195 also incorporated Senate Joint Resolution 

7
No. 53 (1998) and Senate Joint Resolution No. 107 (1998) for study; and 

8
WHEREAS, the joint subcommittee met five times, including two joint meetings with the 

9 Commission on the Future of the Environment; and 

1 O WHEREAS, the joint subcommittee held an all-day public hearing and received 

considerable testimony from representatives of local government, building interests, real 

12 estate organizations, environmental and citizen groups, and others; and 

13 WHEREAS, the joint subcommittee has begun the process of organizing and evaluating 

14 the multitude of proposals before it and is prepared to make certain interim recommendations 

15 to the 1999 Session of the General Assembly; and 

16 WHEREAS, due to the significant complexity of issues remaining before the joint 

17 subcommittee, it will be of great benefit to continue the joint subcommittee's work for one 

18 additional year; now, therefore, be it 

19 RESOLVED by the House of Delegates, the Senate concurring, That the joint 

?O subcommittee to study land development patterns and ways to address demands for 

!1 increased services and infrastructure resulting from residential growth be continued for one 
) 

�2 additional year. 

'.:\ The direct costs of this study shall not exceed $8,250. 

A-?7 
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1 The Division of Legislative Services shall provide staff support for the study. All 

2 agencies of the Commonwealth shall provide assistance to the Division, upon request. 

3 The joint subcommittee shall complete its work in time to submit its findings and 

4 recommendations to the Governor and the 2000 Session of the General Assembly as provided 

5 in the procedures of the Division of Legislative Automated Systems for the processing of 

6 legislative documents. 

7 Implementation of this resolution is subject to subsequent approval and certification by 

8 the Joint Rules Committee. The Committee may withhold expenditures or delay the period for 

9 the conduct of the study. 

10 # 
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APPENDIX I 

01/11/99 10:14 AM 

SENATE BILL NO. HOUSE BILL NO. 
----- -----

Jeff Sharp 

1 A BILL to amend and reenact§ 15.2-2307 of the Code of Virginia, relating to vested rights. 

2 Be it enacted by the General Assembly of Virginia: 

3 1. That§ 15.2 .. 2307 of the Code of Virginia is amended and reenacted as follows:

4 § 15.2-2307. Vested rights not impaired; nonconforming uses.

5 Nothing in this article shall be construed to authorize the impairment of any vested right. 

6 Without limiting the time when rights might otherwise vest, a landowner's rights shall be 

7 deemed vested in a land use and such vesting shall not be affected by a subsequent 

8 amendment to a zoning ordinance when the landowner (i) obtains or is the beneficiary of a 

9 significant affirmative governmental act which remains in effect allowing development of a 

10 specific project, (ii) relies in good faith on the significant affirmative governmental act, and (iii) 

incurs extensive obligations or substantial expenses in diligent pursuit of the specific project in 

12 reliance on the significant affirmative governmental act. 

13 For purposes of this section and without limitation, the following are deemed to be 

14 significant affirmative governmental acts allowing development of a specific project provided 

15 such acts occur after July 1. 1998: (i) the governing body has accepted proffers or proffered 

16 conditions which specify use related to a zoning amendment; (ii) the governing body has 

17 approved an application for a rezoning for a specific use or density; (iii) the governing body or 

18 board of zoning appeals has granted a special exception or use permit with conditions; (iv) the 

19 board of zoning appeals has approved a variance; (v) the governing body or its designated 

20 agent has approved a preliminary subdivision plat. site plan or plan of development for the 

21 landowner's property and the applicant diligently pursues approval of the final plat or plan 

22 within a reasonable period of time under the circumstances; or (vi) the governing body or its 

'3 designated agent has approved a final subdivision plat, site plan or plan of development for 

, the landowner's property. 



99 .. 6952320 01/11/99 10:14 AM Jeff Sharp 

1 A zoning ordinance may provide that land, buildings, and structures and the uses 

2 thereof which do not conform to the zoning prescribed for the district in which they are situated 

3 may be continued only so long as the then existing or a more restricted use continues and 

4 such use is not discontinued for more than two years, and so long as the buildings or 

5 structures are maintained in their then structural condition; and that the uses of such buildings 

6 or structures shall conform to such regulations whenever they are enlarged, extended, 

7 reconstructed or structurally altered and may further provide that no nonconforming building or 

8 . structure may be moved on the same lot or to any other lot which is not properly zoned to 

9 permit such nonconforming use. 

10 

11 

# 
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Appendix J 
1999 SESSION 

994802152 

1 HOUSE JOL"\1 RESOLUTION NO. 578 
2 AMENDMENT IN TiiE NA 1UR.E OF A SUBSTITUTE 
3 (Proposed by the House Cornrwttee on Rules 
4 on February 8, 1999) 
5 (Patrons Prior to Substitute-Delegates Clement. May [IDR 590], Rhodes [HJR 641], and Tate [HJR 
6 686]) 
7 Esrablishing a commission to study Virginia's state and local uu srruaure for the 21st century. 
8 WHEREAS, the past few decades have seen unprecedented changes in the way society operates in 
9 the new global economy; and 

l O WHEREAS. these changes have occurred in technology. computers, medicine, telecommunications, 
11 and the retail environment and have changed the way every person works, lives and operates; and 
12 WHEREAS, we are witnessing the deregulation of the electric and telecommunications industries; 
13 the consolidation of the banking and finance sector; and the __ gro'Nth of the world economies, which 
14 affect every aspect of the Commonwealth and its citizens; and 
15 WHEREAS, one aspect of our society. the tax system, has changed little from when the economy 
16 was primarily agrarian and the measure of wealth was the amount of fann land one owned; and 
17 \VHEREAS. the Jocal real estate tax was first imposed in 1645 under the reign of England's King 
18 Charles I. the personal propeny w was enacted in 1654 under Lord Oliver Cromwell, and the BPOL 
19 tax was first imposed on a blacksmith to fund the War of 1812; and 
20 \VHEREAS, the Commonwealth enacted its sales and use tax in 1966 and since that time has had 
21 very few changes except for a one·half cent increase; and 
22 \VHEREAS, the Commonwealth adopted its current income tax structure in 1971 when Virginia 
23 "conformed" its income tax structure to the federal structure for taxpayer convenience and 
24 administrative simplification; and 
25 WHEREAS. sales and income taxes generate 89 percent of the general fund revenues for the 
26 Commonwealth; and 
27 \VHEREAS. to this day, the main source of local tu revenue is the propen)' tu, which generates 
28 over 61 percent of total local revenues in Virginia and therefore gives little flexibility to local 
29 government officials in collecting tax revenue needed to fund local government services. such as 
30 education; and 
31 WHEREAS. in the cities of Virginia over 22 percent of the fair market value of real property and 
32 in the counties over 10 percent of real property is owned by the government or some other 
33 tax-exempt entity and cannot be taxed; and 
34 \VHEREAS, Virginia's cities with no realistic annexation option and a limited and stagnant tax 
35 base are among Virginia's most fiscally stressed localities; and 
36 WHEREAS, society's trend towards purchasing an increasing share of goods and services that are 
37 nontaxable under the current sales tax means a higher resulting tax burden on the remaining goods 
38 than if the tax were extended to a broader base of taxation; and 
39 WHEREAS, the traditional nexus for sales taxation, that is, having a physical presence in the state, 
40 was decided by the Supreme Coun in the 1967 National Bellas Hess decision, is rapidly becoming an 
41 antiquated concept and should be addressed by the U.S. Congress; and 
42 WHEREAS, in 1998, Congress passed the Internet Tax Freedom Act, declared a three-year 
43 moratorium on taxation over the Internet, and created the National Commission on Electronic 
44 Commerce; and 
45 WHEREAS, the current tax structure may inhibit continued growth of Virginia's emerging 
46 information, knowledge and service-based economy, or, in tum, further strain the ability of local 
47 governments to invest and reinvest in critical infrastructure needs; and 
48 \VHEREAS. the state income tax structure has evolved in a way that creates inequitable shifts with 
49 respect to the burden on the citizens of the Commonwealth, particularly by failing to make changes 
50 paralleling the Internal Revenue Code; and 
SI WHEREAS, since Virginia's enactment of the Tax Confonnity Act in 1971. inflation and other 
52 changes in the economic environment have eroded the value of certain deductions and other 
53 components of the state income tax structure; and 
54 \VHEREA.S, the failure to make corresponding adjustments has resulted iD Virginia placing a 



House Substitute for HJ .R. 578 

1 higher state tax burden on families with incomes below the federal poverty level guidelines than 38 of 
2 the 43 states taxing personal income; and 
3 WHEREAS. Virginia and other governments must adapt and harness this inevitable change and 
4 use it to improve the way they deliver and pay for the public goods and services that Virginia citizens 
S need and demand; now. therefore, be it, 
6 RESOLVED by the House of Delegates. the Senate concurring, That a commission be created to 
7 study Virginia's state and local tax structure for the 21st century. The commission shall study the 
8 proper division of revenues and responsibilities for services between the state and local governments 
9 and how the state and local tax structure should be changed to adapt to the tremendous economic, 

10 social, demographic. and technological trends that are clearly overwhelming the current tax structure. 
11 . The commission shall be comprised of 13 members with significant expertise in state and local 
12 taxation, public or private budgeting and finance, or public services delivery, none of whom shall be 
13 currentJy serving in an elected capacity. The Secretary of Finance and the State Tax Commissioner 
14 shall serve as nonvoting members of the commission. The members of the commission shall be 
1S �ppointed by � ad hoc committee consisting of the Speaker of the House. the co-chairs of the House 
16 Appropriations Committee, the co-chairs of the House Finance Committee, the co-chairs of the House 
17 Comminee on Counties, Cities and Towns, the chair of the Senate Privileges and Elections 
18 Committee, the co-chairs of the Senate Finance Committee and the chair and one other member of the 
19 Senate Committee on Local Government to be designated by the chair of such committee. The 
20 Speaker of the House shall chair the ad hoc committee which shall solicit nominations and 
21 recommendations from the Virginia Municipal League, the Virginia Association of Counties, the 
22 Virginia Chamber of Commerce, the Virginia State Bar, taxpayer associations and the public. 
23 The commission shalt examine all aspects of the state and local tax structure to ensure its viability. 
24 fairness, and appropriateness for the 21st century. It shall analyze the relationship between state and 
25 local tax authority and service responsibilities in order to determine whether the duty to provide 
26 services at the appropriate level of government is matched by the ability to generate sufficient 
27 revenues. In conducting its study, the commission shall examine what other states have done to assist 
28 their localities with raising revenues paying panicular attention to those states in which a local income 
29 tax is imposed. The commission is specifically directed to develop revenue.neutral recommendations 
30 that will not increase Virginia's per capita state and local tax burden. 
31 The Weldon Cooper Center at the University of Virginia shall provide staff support for the study 
32 and is hereby allocated $250,000 from the General Assembly's contingent fund to provide such staff 
33 suppon. All agencie� of the Commonwealth shall provide assistance to the commission upon request. 
34 The commission shall complete its work by December I, 2000. and submit its findings and 
35 recommendations to the Governor and the 2001 Session of the Virginia General Assembly as provided 
36 in the procedures of the Division of Legislative Automated Systems for the processing of legislative 
37 documents. 

Official Use By Clerks 
P�edBy 

The House of Delegates 
without amendment D 
with amendment D 
substitute D 
substitute w/amdt D 

Dare:����������-

Clerk of the House of Delegates 

Passed By The Senate 
without amendment D 
with amendment D 
substitute D 
substitute w/amdt D 

Date:����������-

Clerk of the Senate 

A-32



Appena1x 1'. 

Virginia Outdoors Foundation 

D 2C3 Governor Strm, Suite 317, Richmond, Virginia 23219 
(804) 225-2147 FAX (804) 371--4610

D Northern Virgirua Offo:e 
AJdie Ni.ill, Post Office Box 322, Aldie, Virginia 20105 
(703) 327-6118 FAX {703) 327-6444

D Charlottesville Offu:e 
lClO Harris StTect, Suite�. Oaadottesville, Viriinia 22903 
(804) 293-3423 FAX (804) 293-3859

Jeffi-ey Sharp, Staff Attomey 
Keating Commission 
Division of Legislative Services 
General Assembly Building. 2nd Floor 
910 Capitol Street 
Richmond VA, 23219 

Re: Information for the Keating Commission 

Dear :Mr. Sharp, 

Ianuary,4, 1998 

Senator Bill Mims has requested that we provide the following .information to you 
relating to bis motion adopted by the Keating Comnussion recommending increased 
support for the Virginia Outdoors Foundation (VOF) easement program. 

I. Background Information Regarding the Conservation Easement Program:

VOF was established by the General Assembly in 1966 (Section 10.1-1800 et.seq.) "to 
promote the preservation of open-space lands and to encourage private gifts of money, 
securities, land or other property to preserve the natural. scenic. historic, scientific, open­
space and recreational areas of the Commonwealth." In its 33 year history, VOF has 
acquired conservation easements on approximately 125,000 acres. in 50 local 
jurisdictions, permanently protecting open space land (fanning and forestry) through 
voluntary action on the part oflandowners. VOF also O'WDS 3500 acres at six sites and has 
assisted in several transfers of land for state parks and state forest lands. 

Conservation easements are legal agreements between lando'WD.ers and VOF that set out 
certain restrictions on the use of land for industrial, commercial, and intensive residential 
development. Once these easements are in effect, VOF must monitor them for 
compliance. During this year's development ofVOF's strategic plan, it was revealed that 

Trus�: &ul G 7jluo, C'"Mmnan, LDMdoun; James Edv.-ard Hyland, Fw,far. John William Abel-Smith. F�. O\irles R.. Rowley, 
Fmef�; Rot,ert G. C.zodten. �: MartrerV B. Pinkerton. HenricD� Susan F. Dewe"Y. � T�. 0 

A-33



compliance monitoring frequency has been averaging once per six years, weU below the 
accepted national standard of once annually. 

VOF has seen a very large increase in easement donations this year. Our five.year 
average is 5700 new acres (30-40 properties) placed under easement annually. In 1998, 
depending on final year-end recordations, VOF is likely to have an additional 14,000 
acres (75 new properties) under easement The reasons for this huge increase are several. 
They include the enactment of a new Federal estate tax benefit for conservation 
easements, the first year of new state financial incentives for preserving the family farm 
using conservation easements (the Open-Space Lands Preservation Trust Fund) and a 
growing appreciation at all levels of the state for the need to preserve Virginia's land 
heritage. 

2. Current Level and Purpose of State Funding:

State Appropriation - Fiscal Year 1999: $200,000 for operating support. 

This funding level supports about half of the VOF overall budget. The remainder of VOF 
funding is expected to come from private sector fundraising efforts, interest and rental 
income. 

The Open-Space Lands Preservation Trust Fund received an initial capitalization of 
$225,000 in FY98. Approximately S 103,000 of this initial funding has been committed 
to date. No additional funds were requested for FY 99. This Fund can be used to 
reimbw-se legal fees and other costs of easement donations and to enable VOF to 
purchase all or pan of the value of an easement. Priority may be given to family farms 
where financial need is established. This fund may not be used for VOF administrative 
costs. 

3. Details on Budget Request and Possible Budget Amendments for 1999:

The Govemor,s budget for FY 00 contains $500,000 for the Open-Space Lands 
Preservation Trust Fund. Once again, none of thls money can be used for VOF operating 
expenses. 

The Parks and Open Space Conservation Subcommittee of the Com.mission on The 
Future of Virginia's Environment (HJR 136), the Moss Commission. has recommended 
full state funding for VOF's conservation easement program with a proposed increase of 
Sl 80.000 in VOF funding. Commission staff attorney, Shannon Varner, has indicated the 
likelihood that this recommendation will result in a budget amendment. 

In a December 29, 1998 meeting between Senator Bill Mims and :Mr. Paul Ziluca, 
Chairman ofVOF. Senator Mims said that he supported the $180,000 full-funding of 
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VOF' s conservation easement program for his motion referred to above. He asked that 
this information be included in this letter. 

Ifyou require additional infonnation, please contact me at (540) 951-2822. 

Sincerely, 

-1z11,� 
Tamara A. Vance 

Executive Dire.ctor 

cc: Senator Bill Mims 

Paul G. Ziluca, Chairman, VOF Board of Trustees 
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