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Preface

House Joint Resolution No. 187 (Appendix A), agreed to during the 1998
Session of the General Assembly, established a joint subcommittee to study the
Virginia Freedom of Information Act (the Act). As part of the study, the resolved
clause in the resolution directed the joint subcommittee to examine other provisions
of the Code of Virginia affecting public access to government records and meetings
in order to determine whether any revisions to the Act were necessary.

In the first year of study, the joint subcommittee met monthly and
endeavored to develop a clearer and easier-to-use Freedom of Information Act--one
that addressed the misunderstandings on the meaning and breadth of the law. The
joint subcommittee worked to strike a balance between the public's right of access
and the needs of government to function effectively. At the initial meeting of the
joint subcommittee, the Virginia Press Association offered a comprehensive redraft
of the Freedom of Information Act, which was adopted by the joint subcommittee for
use as a vehicle for identifying issues and stimulating discussion. It was not,
however, an endorsement of the Virginia Press Association position. An effective
initiative of the joint subcommittee was the urging of the formation of an informal
work group of interested parties to identify the areas of agreement and
disagreement. This initiative provided interested parties with an opportunity to
resolve disagreements outside the formal setting of joint subcommittee meetings.
All interested parties were invited to participate in work group meetings and this
initiative paved the way for informal, yet meaningful dialogue. As a result, the
jo~nt subcommittee's 1998 work culminated in an extensive rewrite of the Virginia
Freedom of Information Act.

Another initiative of the joint subcommittee was the creation of a study
website on the Internet (http://dls.state.va.us/hjr187.htm) at which all meeting
notices, meeting summaries, copies of presentations made to the joint
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subcommittee, legislative drafts, and other documents and information related to
the study were posted. With access to the workings of government at issue, the
joint subcommittee felt strongly that its deliberations should have the widest
audience possible.

In 1999, the General Assembly continued the study of the Freedom of
Information Act by enacting House Joint Resolution No. 501 (Appendix I), which
directed the joint subcommittee to review current record exemptions for proprietary
information and trade secrets, and examine the feasibility of (i) creating a state
"sunshine office" to resolve FOIA complaints, conduct training and education
seminars, issue opinions or final orders, and offer voluntary mediation of disputes
and (ii) including, in the definition of "public body," private foundations that exist
solely to support public institutions of higher education.

Questions raised in the first year of study resurfaced in the second year and
members of the joint subcommittee again pondered whether the Act was
problematic, not in the statute itself, but in its understanding by those who use it.
If so, one solution might be the creation of an entity to assist the public in gaining
access to public records and meetings. The joint subcommittee spent the majority of
its time in the second year deliberating on the creation of such an office.

The remainder of the joint subcommittee's work in the second year focused on
the issue of including private foundations as public bodies under the Act. The areas
of concern raised with the joint subcommittee included the perception by some that
private foundations are encroaching into the realm of the operation of public
universities in that they exist solely to support public institutions of higher
education and are under strict control of the boards of visitors. The joint
subcommittee considered whether these foundations should be included in the Act's
definition of a "public body," thereby opening their operations to the same degree to
which public bodies are open.

The joint subcommittee again enlisted the work group used during the first
year of study to help identify issues and resolve conflicts. The joint subcommittee's
website, which proved to be a valuable public access tool, was also continued.

The legislative recommendations of the joint subcommittee represent, with
few exceptions, the hard work and the compromise of all the parties who
participated in this study, namely, the Local Government Attorneys of Virginia,
Inc., the Virginia Association of Broadcasters, the Virginia Association of Counties,
the Virginia Coalition for Open Government, the Virginia Municipal League, the
Virginia Press Association, other state and local government representatives, and
the public safety community--the Association of Chiefs of Police, the Commonwealth
Attorneys Council, the Department of State Police, the Virginia Sheriffs
Association, and numerous individual police departments. These groups not only
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participated in the monthly meetings of the joint subcommittee, but met separately
at least as many times to resolve areas of disagreement. All but a few issues were
decided in this way. The joint subcommittee was required to decide a small
percentage of the issues that the rewrite of FOIA encompassed. This is a credit to
the joint subcommittee, the study participants, and their collective hard work. Due
in large part to the level of professionalism and recognition that there was an
opportunity for shaping the new FOIA law, the parties kept at it and found there
was room for compromise. In this way, the parties came to a fuller of
understanding of, and respect for, each others' positions.

This report is divided into two parts--Part I, The First Year of Study, and
Part II, The Second Year of Study--which detail the work of the joint subcommittee.
Also attached for the reader's information are a series of FOIA-related stories in the
news.

PART I-The First Year of Study (1998-1999)

A Study Authority and Scope

House Joint Resolution No. 187 (Appendix A), agreed to during the 1998
Session of the General Assembly, established a joint subcommittee to study the
Virginia Freedom of Information Act (the Act). As part of its study of the Virginia
Freedom of Information Act, the resolved clause in the resolution directed the joint
subcommittee to examine other provisions of the Code of Virginia affecting public
access to government records and meetings in order to determine whether any
revisions to the Act were necessary.

The joint subcommittee was composed of seven members including three
members from the House of Delegates, appointed by the Speaker of the House; two
members of the Senate of Virginia, appointed by the Senate Committee on
Privileges and Elections; one press representative appointed by the Speaker of the
House; and one local government representative recommended by the Virginia
Municipal League and the Virginia Association of Counties and appointed by the
Senate Committee on Privileges and Elections.

B. Overview of the Virginia Freedom of Information Act

The basic purposes of the Freedom of Information Act are to ensure the
people and the press of the Commonwealth ready access to records in the custody of
public officials and free entry to meetings of public bodies where public business is
being conducted. Essentially, the Virginia Freedom of Information Act was enacted
to protect the public's "right to know" about the working of their government.
Exceptions to the applicability of the Act are statutorily mandated to be narrowly
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construed, and rights and privileges conferred by the Act are to be liberally
construed. l

The Virginia Freedom of Information Act (Chapter 21 (§ 2.1-340 et seq.) of
Title 2.1) was enacted by the 1968 Session of the General Assembly. The Act
provides for public access to public records and governmental meetings. The Act
makes disclosure the general rule and permits only the information specifically
exempted to be withheld. The policy of the Act provides that disclosure
requirements be construed broadly in favor of disclosure and exemptions narrowly
construed. It is important to note that public bodies are not required to meet in
open session by common law, the United States Constitution or the Virginia
Constitution. Therefore, the establishment of the open meeting principle in the Act
is purely a creature of statute.2 Section 2.1-340.1 was added in 1976 and expressed
the intent of the 1976 Session of the General Assembly:

By enacting this chapter the General Assembly ensures the people of
this COTnmonwealth ready access to records in the custody ofpublic officials
and free entry to meetings ofpublic bodies wherein the business of the people
is being conducted. Committees or subcommittees ofpublic bodies created to
perfonn delegated functions of a public body or to advise a public body shall
also conduct their Tneetings and business pursuant to this chapter. The affairs
of governlnent are not intended to be conducted in an atmosphere of secrecy
since at all times the public is to be the beneficiary ofany action taken at any
level ofgovernlnent. Unless the public body specifically elects to exercise an
exelnption provided by this chapter or any other statute, every meeting shall be
open to the public and all reports, doculnents and other material shall be
available for disclosure upon request.

This chapter shall be liberally construed to prornote an increased
awareness by all persons ofgovernmental activities and afford every
opportunity to citizens to witness the operations ofgovernment. Any exception
or exemption from applicability shall be narrowly construed in order that no
thing which should be public may be hidden frorn any person.

The public body shall make reasonable efforts to reach an agreement .
with the requester concerning the production of the records requested.

Any ordinance adopted by a local governing body which conflicts with
the provisions of this chapter shall be void.

Section 2.1-342 provided that unless specifically exempted under the Act or
other provision of law, all official records shall be open to inspection and copying by

1 Report of the House Subcommittee Studying the Virginia Freedom of Information Act and
Telecommunications, House Document No. 19 at 4 (1983).
2 Report of the Joint Subcommittee Studying the Freedom of Information Act and Public Access to
Government Records and Meetings, House Document No. 70 at 7 (1989).
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any citizen of the Commonwealth. Section 2.1-341, the definition section of the Act,
is key to understanding which public bodies are subject to the Act.3

"Meeting" or "meetings" means the meetings including work sessions, when
sitting physically, or through telephonic or video equipment pursuant to § 2.1·
343.1, as a body or entity, or as an informal assemblage of (i) as many as three
members, or (ii) a quorum, if less than three, of the constituent membership,
wherever held, with or without minutes being taken, whether or not votes are
cast, of any public body, including any legislative body, authority, board,
bureau, commission, district or agency of the Commonwealth or of
any political subdivision of the Commonwealth, including cities,
towns and counties; municipal councils, governing bodies of counties,
school boards and planning commissions; boards of visitors ofstate
institutions ofhigher education; and other organizations,
corporations or agencies in the Commonwealth, supported wholly or
principally by public funds. The notice provisions of this chapter shall not
apply to the said informal meetings or gatherings of the members of the
General Assembly. Nothing in this chapter shall be construed to make
unlawful the gathering or attendance of two or more members of a public body
(i) at any place or function where no part of the purpose of such gathering or
attendance is the discussion or transaction of any public business, and such
gathering or attendance was not called or prearranged with any purpose of
discussing or transacting any business of the public body or (ii) at a public
lneeting whose purpose is to inform the electorate and not to transact public
business or to hold discussions relating to the transaction ofpublic business,
even though the performance of the members individually or collectively in the
conduct ofpublic business may be a topic of discussion or debate at such
public rneeting. The gathering of employees of a public body shall not be
deemed a "meeting" subject to the provisions of this chapter.

No lneeting shall be conducted through telephonic, video, electronic or
other comlnunication means where the members are not physically assenl,bled
to discuss or transact public business, except as provided in § 2.1-343.1 or as
may specifically be provided in Title 54.1 for the summary suspension of
professional licenses. (Emphasis added).

"Official records" means all written or printed books, papers, letters,
documents, maps and tapes, photographs, films, sound recordings, reports or
other material, regardless ofphysical form or characteristics, prepared,
owned, or in the possession ofa public body or any employee or officer ofa
public body in the transaction ofpublic business.

3 The definitions of "meetings," "official records," and "public body" shown here are as in effect on
July 1, 1998. The defmitions of "meeting" and "public body" were changed during the 1999 Session.

5



'~ublic body" means any of the groups, agencies or organizations
enumerated in the definition of "meeting" as provided in this section,
including any committees or subcolnmittees of the public body created to
perfonn delegated functions of the public body or to advise the public body.
Corporations organized by the Virginia Retirement System are "public bodies"
for purposes of this chapter.

When it was originally enacted in 1968, the Act listed only five categories of
materials that were exempt from the provisions of the Act. As of 1998, there were
73 categories of exempt records. Likewise, in the original Act, there were seven
purposes for which an executive or closed session could be held. In 1998, there were
27 purposes for which an executive or closed meeting could be allowed under the
Act.

c. Background and Previous Studies

Since its enactment in 1968, the Virginia Freedom of Information Act has
been the subject of six studies. The first of these, conducted in 1979, came about as
a result of House Joint Resolution No. 12, passed during the 1978 Session of the
General Assembly, which requested a joint subcommittee from the House and
Senate Committees on General Laws to study the laws of the Commonwealth
dealing with public information, specifically the statutory conflicts between the
Freedom of Information and the Privacy Protection Acts. In its report, House
Document No. 14 (1979), the joint subcommittee found that conflicts between the
Freedom of Information and Privacy Protection Acts arose primarily in two
instances-disclosure of letters of recommendation and reference in government
personnel files, and disclosure of medical and psychological records. Under the
Freedom of Information Act, an individual has a right of access to his/her own
personnel files and medical records. Under the Privacy Protection Act, however, an
individual was denied access to letters of recommendation and reference contained
in hislher personnel file, and to his/her medical records, although in the latter case,
the individual could authorize the inspection of his/her medical records by a
physician or psychologist. The majority of the joint subcommittee recommended
that the legal conflicts between the Freedom of Information and Privacy Protection
Acts be resolved by allowing access by individuals to (i) letters of recommendation
and reference in personnel files and (ii) medical and psychological records with the
proviso maintained that doctors may make a notation in the file to the effect that
such records be kept confidential where they may be damaging to the patient.

In 1982, the General Assembly passed House Resolution No. 11, which
requested that a subcommittee of the House Committee on General Laws be
appointed to study the Virginia Freedom of Information Act and the need for
amendments to the Act as it related to the advances of telecommunications. In its
report, House Document No. 19 (1983), the subcommittee found that there is little
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or no use of teleconferencing by local or state public bodies, therefore it could not
advocate or encourage the use of teleconferencing by public bodies for public
meetings. However, the subcommittee believed that any meeting held through
teleconferencing by a public body in which the business of the citizens of the
Commonwealth is discussed or conducted should be subject to the Virginia Freedom
of Information Act and should be conducted in a manner that would not violate the
Act or any other provision of law.4

The 1982 study, begun as a result of House Resolution No. 11, was
reconstituted during 1983 due to the concern of the members of the interpretation of
the decision in Roanoke City School Board v. Times-World Corporation and John J.
Chamberlain, 307 SE 2d (Virginia, 1983), which held that the school board did not
violate the Freedom of Information Act. The teleconference held by the school board
did not constitute a "meeting" under the Act because the members were not
physically assembled. The basis of the court's decision was that because there was
no common law right of public or press to attend meetings of governmental bodies,
there can be no legal or constitutional objection to a public body transacting
business through a teleconference call in the absence of a statutory prohibition.5 In
its final report, House Document No. 33 (1984), the subcommittee recommended an
amendment to the Act that would prohibit the use of teleconferencing by public
bodies for public meetings. The subcommittee, however, supported the use of
teleconferencing by public bodies for administrative purposes such as staff briefings
and interviews on the basis that such administrative meetings are not public
meetings and therefore not subject to the Act.6 This is the origin of the prohibition
of teleconferencing in the Act, a prohibition that lasts to this day for nonstate
entities.

In 1988, the General Assembly passed House Joint Resolution No. 100 to
establish a joint subcommittee to study the Virginia Freedom of Information Act
and provisions of the Code of Virginia affecting public access to government records
and meetings. In its report, House Document No. 70 (1989), the joint subcommittee
recommended amendments to nine of the 12 sections that comprised the Act. These
amendments included:

1. Clarifying that the exemptions contained in the Act are discretionary by
the custodian of the public record (§ 2.1~340.1).

2. Clarifying that a public body shall release official records unless it elects
to exercise an exemption authorized by the Act (§ 2.1-342).

4 Report of the House Subcommittee Studying the Virginia Freedom of Information Act and
Telecommunications, House Document No. 19 at 5 (1983).
5 Report of the House Subcommittee Studying the Virginia Freedom of Information Act and
Telecommunications, House Document No. 33 at 2 (1984).
6Id. at 3.
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3. Allowing advance payment of charges for completing nonexempt record
requests (§ 2.1-342).

4. Clarifying that official records maintained by the public body on a
computer or other electronic data processing system shall be available to
the public at reasonable cost, and that public bodies are not required to
create a record where such record does not exist (§ 2.1-342).

5. Providing that a "nonresponse" by a public body to a request for official
records is a violation of the Act (§ 2.1-342).

6. Standardizing notices for meetings, including notices for special,
emergency and continued meetings (§ 2.1-343).

7. Clarifying that voting by secret ballot is a violation of the Act (§ 2.1-343).
8. Clarifying that public bodies are not required to conduct executive or

closed meetings (§ 2.1-344).
9. Establishing a certification process for executive session meetings (§ 2.1

344.1).
10. Providing that the Act shall not be applicable when the requested

information is the specific subject of active litigation (§ 2.1-345.1).
11. Requiring courts to award court costs and reasonable attorney's fees to the

petitioning citizen if the court finds denial of official records to be in
violation of the Act (§ 2.1-346).

12. Increasing the cap on the civil penalty from $500 to $1,000 for violation of
the Act (§ 2.1-346.1).

13. Requesting the Office of the Attorney General to conduct a series of
educational seminars on the Act and to consider the publication of a
manual explaining the Act (HJR No. 247 (1989».7

The joint subcommittee created pursuant to House Joint Resolution No. 100
was continued with the passage of House Joint Resolution No. 246 (1989) to address
several concerns not resolved in the first year of study, specifically, public access to
police records, other exemptions from the Act and judicial review of agency
decisions under the Act. In its final report, House Document No. 73 (1990), the joint
subcommittee recommended amendments which included:

1. Providing for the disclosure of certain criminal incident information
(general description of the criminal activity reported, the date and general
location of the alleged crime, the identity of the investigating officer, and a
general description of any injuries suffered or property damaged or stolen)
relating to felony offenses.

2. Requiring the Parole Board (which is exempt from the provisions of the
Act) to publish a monthly statement regarding the action taken by the
Board on the parole of prisoners.

7 Report of the Joint Subcommittee Studying the Freedom of Information Act and Public Access to
Government Records and Meetings, House Document No. 70 at 31 (1989).

8



3. Requiring public bodies to make reasonable efforts to reach an agreement
with a requester concerning the production of requested records.

4. Exempting personal information filed with any local redevelopment and
housing authority by persons participating in housing programs funded by
local governments or housing authorities.

5. Allowing portions of certain meetings held by the Virginia Health Services
Cost Review Council and the Board of Corrections to be held in executive
or closed session.

6. Authorizing rights conferred by the Act to be enforced in general district
court as well as circuit court.8

In a .related study, the Department of Information Technology (DIT),
pursuant to Senate Joint Resolution No. 68, was requested to study the feasibility
and associated costs of creating a state government database index as required by §
2.1-342 of the Act (Chapter 469 of the 1996 Acts of Assembly), and to identify issues
related to the creation of that index. DIT recommended in its report, Senate
Document No. 10 (1997), that the General Assembly consider (i) use of specific
definitions for "database" and "created" as these definitions will have significant
impact on which records are affected; (ii) requiring only databases created on or
after July 1, 1997, to be indexed, as indexing those databases created before that
date would be cost prohibitive; and (iii) the possible implications of data mining to
protect the Commonwealth from being held accountable for unforeseen results
derived from such activity, and to provide a mechanism by which the most flagrant
parties may be forced to stop their activity.9

D. Work of the Joint Subcommittee

June 12, 1998

During its organizational meeting the joint subcommittee considered its
charge under HJR No. 187, and staff presented an overview and legislative history
of the Virginia Freedom of Information Act (the Act), advising the joint
subcommittee that the last comprehensive study of the Act was conducted in 1988.
With the advent of technological changes, the methods of collecting, processing, and
keeping official records have changed dramatically, with the effect of occasionally
limiting public access to government records and meetings.

8 Report of the Joint Subcommittee Studying the Freedom of Information Act and Public Access to
Government Records and Meetings, House Document No. 73 at 9 (1990).
9 Report of the Department of Information Technology, Analysis of Feasibility of and Cost Associated
with Requiring Public Bodies to Compile Indices of Certain Computer Databases, Senate Document
No. 10 at 13 (1997).
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Virginia Press Association Draft

The Virginia Press Association (VPA) presented its redraft of the Act to the
joint subcommittee, indicating that the purposes of the draft were to protect and
expand the rights of the public and to reaffirm the Act's fundamental principle of
openness. The VPA identified six problems areas, which were addressed in its
redraft: clarification of definitions, tightening of the working papers exemption,
limitation of the discussion of real estate issues, uniform treatment of computer
records, criminal records, and trade secrets. It was noted that in many instances,
the Act is easier to use as a barrier than as a door. A copy of the VPA redraft of the
Act appears as Appendix B.

Virginia Coalition for Open Government

A representative of the Virginia Coalition for Open Government reported to
the joint subcommittee that countless record custodians work with average citizens,
advocacy groups, and journalists throughout the Commonwealth to make public
documents quickly and easily accessible, often on-line, and frequently at no
additional taxpayer cost. Other data overseers, however, do not fully comply with
the Act, failing to disclose criminal incident information, responding slowly to
routine record requests, and charging excessive labor costs for requested
documents.

Recommendations from the Coalition included (i) a reorganization of the Act
to make it more accessible to citizens and to state clearly the responsibilities of
government, (ii) the creation of a comprehensive notice system for public meetings,
(iii) the placement of agendas and agenda materials on-line, (iv) minimum
requirements for minute-taking, (v) the imposition of reasonable fees for providing
documents, and (vi) the automatic recovery of attorneys' fees to a prevailing citizen.
Finally, the Coalition suggested that the joint subcommittee explore several
approaches used by other states in ensuring compliance with public access laws,
including the creation of (i) a quasi-independent FOIA office, (ii) a FOIA
enforcement agency, (iii) an expanded FOIA role for the Attorney General, or (iv)
some hybrid of these approaches.

Citizen Comments

Several private citizens addressed the joint subcommittee, relaying their
individual experiences in trying to gain access to public records and meetings. The
majority of these remarks concerned the areas of excessive fees imposed for record
production, inadequate meeting notices, and the need for stiffer penalties for
violations of FOIA by state and local governments.
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Virginia Municipal League

A representative of the Virginia Municipal League (VML) opined that the Act
is basically a good law with some areas that need to be clarified. The joint
subcommittee was cautioned that the balances between competing interests must
be taken into account in order to make the Act workable for both sides.

At the conclusion of the meeting, the joint subcommittee decided to use the
redraft of the Act presented by the Virginia Press Association (VPA) as a basis to
stimulate discussion, but did not endorse the VPA position. The joint subcommittee
also expressed an interest in examining other state FOIA laws, specifically in the
areas of penalties for violations, alternative remedies and dispute resolution, and
the creation of assisting agencies. It was decided that a website for the study
should be established to enhance public access to, and participation in, the work of
the joint subcommittee.

July 15, 1998

The joint subcommittee held its second meeting and compared the freedom of
information laws of selected states focusing on (i) the existence of an assisting
agency r€:lative to the enforcement or implementation of the laws, (ii) the use of
alternative dispute resolution to resolve disputes and controversies that arise in the
day-to-day implementation of freedom of information laws, and (iii) the fines or
penalties provided in cases of violations. In Virginia, no agency has enforcement or
implementation authority relative to the open meeting and access to public records
requirements under the Act. In addition, while Virginia law does provide for public
bodies to make reasonable efforts to reach agreement with requesters regarding
public records, there is no statutory provision mandating alternative dispute
resolution nor does there exist a statewide informal or voluntary program to resolve
such disputes.

The states selected by the joint subcommittee for comparison included
Connecticut, Florida, Georgia, Hawaii, Kentucky, Maryland, New York, North
Carolina and Washington. What follows is a summary of the aforementioned states'
FOI laws as they relate to (i) the existence of an assisting agency, (ii) the
availability of alternative dispute resolution, and (iii) the penalties for violation.

Connecticut
In Connecticut, there is a single Freedom of Information Act covering both open
meetings and access to public records requirements.

• Assisting agency: Freedom of Information Commission.
• Alternative dispute resolution: The Commission operates an ombudsman

program.
• Penalties and fines: Criminal penalties for failure to comply with an

order of the Commission and willful destruction of a public record without
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the approval required by the law. Civil penalty may be imposed against
the custodian or other official for unreasonable denial of a public record.
Action taken at a meeting not held in compliance with the Act may be
voided by the Commission.

Florida
In Florida, there are two statutes, one governing open meetings and the other,
access to public records.

• Assisting agency: The Office of the Attorney General operates an informal
and voluntary Public Mediation Program for open meetings and open records
disputes.

• Alternative dispute resolution: Yes, through the Public Mediation Program.
• Penalties and fines: There are criminal and noncriminal penalties for

knowingly violating the open meetings and open records laws. Any official
action taken at a meeting not held in accordance with the law is void. If the
court finds that an agency has violated the law, it must award attorneys' fees.
In addition, except in cases where the board sought and took the advice of its
attorney, attorneys' fees may be assessed against individual members of the
board.

Georgia
In Georgia, there are two statutes, one governing open meetings and the other,
access to public records.

• Assisting agency: None. The Office of the Attorney General may bring civil
or criminal action to enforce open meetings and open records laws.

• Alternative dispute resolution: No statewide program.
• Penalties and fines: Criminal penalties for knowingly conducting or

participating in an unlawful public meeting.

Hawaii
In Hawaii, there are two statutes, one governing open meetings and the other,
access to public records.

• Assisting agency: The Office of Information Practices (OIP), located in the
Office of the Lieutenant Governor.

• Alternative dispute resolution: Yes, through the OIP.
• Penalties and fines: The court must award attorneys' fees and costs to

any person who prevails against a public agency in a public records case.
In addition, there are criminal penalties for the intentional disclosure of a
record if the person or agency had actual knowledge that the disclosure is
prohibited and for intentionally gaining access to a public record by false
pretenses. In open meetings cases, the award of attorneys' fees is
discretionary. There is a criminal penalty for willful violation of the open
meetings law and any final action taken at an unlawful meeting is
voidable upon proof that the violation was willful. In addition:. the law
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provides for the possible summary removal of the member upon
conviction.

Kentucky
In Kentucky, there are two statutes, one governing open meetings and the other,
access to public records.

• Assisting agency: The Office of the Attorney General serves as an
impartial tribunal with the authority to issue legally binding decisions in
regard to open meetings and access to public records issues.

• Alternative dispute resolution: Yes.
• Penalties and fines: In open meetings cases, the court may award up to

$100 for each violation in addition to attorneys' fees. A member of a
public body who attends a meeting that the member knows is held in
violation of the law may be subject to a fine and any official action taken
at an unlawful meeting is voidable by the court. In public records cases
the court may award up to $25 for each day the person was denied access
to the records in addition to attorneys' fees. There are also criminal
penalties for willful concealment or destruction of a public record.

Maryland

In Maryland, there are two statutes, one governing open meetings and the other,
access to public records.

• Assisting agency: The Open Meetings Compliance Board. The Board is
advisory and limited to open meetings issues.

• Alternative dispute resolution: Available only with regard to open meeting
Issues.

• Penalties and fines: There is a civil penalty for participating in a meeting not
held in accordance with the Open Meetings law, and any official action taken
at an unlawful meeting may be voided by the court. In addition, there are
criminal penalties for willful violation of the public records law.

New York
In New York, there are two statutes, one governing open meetings and the other,
access to public records.

• Assisting agency: The Advisory Committee on Open Government.
• Alternative dispute resolution: Yes.
• Penalties and fines: Criminal penalties for willful concealment or destruction

of a public record with intent to prevent public inspection.
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North Carolina
In North Carolina, there are two statutes, one governing open meetings and the
other, access to public records.

• Assisting agency: The Sunshine Office operated by the Office of the
Attorney General.
• Alternative dispute resolution: Yes, through the Sunshine Office.
• Penalties and fines: In public records cases, the court may order that
attorneys' fees assessed against an agency be paid personally by any public
employee or public official who knowingly or intentionally committed,
permitted, or caused a violation of the public records law. There are criminal
penalties for failing to turn over public records once a term of office is over
and for removing, altering, or destroying a public record.

Washington
In Washington, there are two statutes, one governing open meetings and the other,
access to public records.

• Assisting agency: In all public records cases, except denials by local
government agencies, the requester may ask the Office of the Attorney
General to provide a written opinion on whether the record is exempt.

• Alternative dispute resolution: No statewide program.
• Penalties and fines: The court must award attorney fees to any person

who prevails against a lJublic agency. In open meetings cases, the court
may impose a civil penalty of $100 against a member of a public body who
knowingly attends an unlawful meeting and any official action taken at
an unlawful meeting is void. In public records cases the court may award
up to$100 per day for each day the right to inspect or copy the public
record was denied.

Richmond Times-Dispatch

William Ruberry, former training and technology director for the Richlnond
Times-Dispatch, made a presentation titled Records in the Information Age-Access
to Electronic 'rile drawers." Noting that today's records are increasingly stored in
electronic form, Mr. Ruberry indicated that the benefits of electronic records include
less storage space required, easy retrieval of records, and flexibility in updating and
revising information. Another benefit of electronic records is that one format often
can be changed easily into another format. Access to electronic records, however, is
not without certain impediments. Namely, the lack of uniformity in defining what
is the actual cost to a public body in supplying requested records; the frequent
storage of records in obscure or proprietary formats, the latter invented by private
companies whose programs to read the databases must be purchased for access to
the data; and the view that extracting information from a database is tantamount
to creating a new record-which is not required by the Act. Mr. Ruberry opined
that large businesses, newspapers, and law firms have greater resources to
overcome these impediments than the average citizen.
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The joint subcommittee reviewed the proposed redraft of the Act originally
offered by the Virginia Press Association and, at the conclusion of this review,
identified numerous changes in the draft, which are discussed below. Some
members of the joint subcommittee posited that perhaps the problem with the Act
might not be in the law itself but in its understanding by those who use it. If so, a
solution might be to appoint an entity to assist the public in gaining access to public
records and meetings instead of changing the statute. Staff-prepared comparisons
between the open records and open meeting provisions of the Act versus provisions
in the redraft used by the joint subcommittee can be found as Appendices C and D.

Controversial Issues in redraft

In the proposed redraft, the joint subcommittee and interested parties
identified the following as controversial issues in need of resolution:

• Foundations. Private foundations, especially private foundations that
support colleges and universities, are perceived by some to be encroaching
into the realm of the operation of public universities. Such foundations
exist solely to support universities and are under strict control of the
boards of visitors. Should they be open to the same degree as other public
bodies? Are they agencies of the Commonwealth? Where is the line to be
drawn?

• Conclusive presumption. The redraft provided that in any
enforcement action there is a conclusive presumption that public officials
have read and are familiar with the provisions of the Act.

• Written requests for records. The redraft specifically provided that
requests for records need not be in writing.

• "Gotcha provision." The proposed redraft provided that any exemption
not identified in public body's initial response to a request for records
shall be waived and may not be asserted thereafter for any purpose,
including the defense of any enforcement action.

• Clear and convincing evidence. The redraft proposed that public
bodies bear the burden of proving by clear and convincing evidence that a
claimed exemption has been properly invoked.

• Working papers exemption. The current exemption for working papers
has been viewed as too broad and prevents the release of records that
have little relationship to the executive privilege this exemption originally
sought to address. The redraft proposed a significant narrowing of what
constitutes "working papers."

• Trade secrets. Currently, there are 16 exemptions under the Act for
proprietary records of named agencies. The proposed redraft contained a
single, category exemption for trade secrets, as defined in the Uniform
Trade Secrets Act (§ 59.1-336 et seq.) and provided for a two-year
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"declassification" of the trade secret, thus rendering them releasable after
that period.

• Criminal records. The redraft consolidated all FOIA provisions relating
to criminal records into one comprehensive section.

• Minutes required in executive session. Currently, no minutes are
required to be taken in an executive session. Although not releasable in
the redraft, it proposed to make such minutes available as evidence in any
enforcement action. One concern with this amendment was the potential
for creation of a new source of evidence.

• Consultation with legal counsel. The proposed redraft generally
limited consultation with legal counsel to discussions covered only under
the attorney-client privilege. In the open records context, the redraft
sought to limit the current exemption to discussions involving active
investigations or litigation. In an open meeting context, a public body
would be authorized to meet in executive session only for actual or
imminently threatened litigation.

• Executive session. The proposed redraft limited when a public body
would be authorized to meet in an executive session to discuss real estate
issues by eliminating the discussion or consideration of the use of real
property as a proper purpose for an executive session.

At the conclusion of the meeting, Chairman Woodrum requested that
interested parties meet separately to try to narrow the issues relating to the
proposed redraft.

August 26, 1998

The topic of third meeting of the joint subcommittee was access to records.
Speaking on behalf of the Virginia Municipal League, Jack Edwards, James City
Board of Supervisors, reported that from the local government perspective, public
decisions ought to be made in public. However, there are times when it is desirable
not to present financial, legal or other information in public when such information
would be detrimental to the public welfare. Mr. Edwards expressed concerned that
any unreasonable restriction on the operation of public bodies would result in public
officials not getting the information they need to do their jobs. On the specific issue
of access to records, concern was also raised that any unreasonable restriction on a
public body to maintain files, etc., would result in serving an individual's interest to
the detriment of the public generally. Mr. Edwards reported that citizens want
good, sensible solutions to their problems; most of which can be done in public
except where it's detrimental to the public welfare. Elected officials have to be
responsive or they can be replaced by the voters-·that is the ultimate test. The
assumption should be that public officials are decent people trying to do a good job
and find solutions to problems. He requested the joint subcommittee not to make
the jobs of public officials any harder. Mr. Edwards concluded that he had seen the
working draft of the joint subcommittee and identified specific areas of concern,
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including raising the standard of proof in a legal challenge to clear and convincing
evidence, narrowing the legal exemption for closed meetings, and not giving public
bodies the option to require a request for records to be in writing.

Local Government Attorneys of Virginia, Inc.

Mr. Wilburn C. Dibling, Jr., Roanoke City Attorney, spoke on behalf of the
Local Government Attorneys of Virginia, Inc. (LGA). Mr. Dibling indicated that as
gatekeepers of the Act at the local government level, local government attorneys
understand the need for openness in government, but believe that the interest of
the public is not well served if every document or discussion is made public.
Concerning the proposed amendments to the Act, Mr. Dibling stated that the LGA
is concerned that these amendments interfere with the attorney-client relationship
and represent bad public policy. Citing four specific examples to illustrate his point,
Mr. Dibling indicated that it is the desire of local government attorneys to practice
preventive law. The provision of early legal counsel resolves legal issues, avoiding
costly and time-consuming litigation. Controversy is also averted. Local
government attorneys need the ability to communicate frankly and confidentially
with their clients orally as well as in writing. Mr. Dibling addressed specific areas
of concern to the LGA contained in the proposed amendments, including the
restatement of the policy of the Act, definitions of "personal working papers" and
"public body," charges a public body may impose for p"roviding records, the
production of computer records, and the release of criminal records, but indicated
that this list was not exhaustive and that the LOA was prepared to present a
balanced draft of specific provisions that might assist the joint subcommittee in its
deliberations.

Law-enforcement professionals

The joint subcommittee also heard testimony from the law-enforcement
community concerning its reaction to the proposed amendments to the criminal
records portion of the Act. Captain R. Lewis Vass, Virginia Department of State
Police, provided the joint subcommittee with a written review of the proposed
working draft of FOIA and a comparison of how the current law and the redraft
treat criminal records and criminal investigations (Appendix E). The practical
effect of the proposed changes was discussed. Concern was expressed that the
proposed amendments to the criminal records provisions of the Act would have a
serious negative impact on law-enforcement's ability to conduct criminal
investigations and to protect officers, undercover operatives, and victims. Because
the current language of the Act concerning criminal records has been developed
over many years, Captain Vass believed it accurately reflects the desired balance
between the public's right to know and the effective conduct of criminal
investigations.
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Public comments received at the meeting included (i) the concern that
electronic records are not being released as readily as paper records once were; (ii)
the overreaching application of the working papers exemption; (iii) the lack of
alternative procedures for enforcement of the Act; (iv) the need to make the Act
more citizen friendly and less stacked in favor of public bodies; and (v) the concern
for release of scholastic records.

September 17, 1998

The topic of the fourth meeting of the joint subcommittee was access to
meetings. The executive director of Common Cause of Virginia addressed the joint
subcommittee, commending it for its work during the interim and offering
suggestions for ways to improve public access to the workings of government under
the Act. The first suggestion related to the creation of a "sunshine" or Freedom of
Information Office, possibly in the legislative branch, which would hear complaints,
resolve disputes, coordinate training of public officials, issue advisory opinions, and
recommend changes to Virginia's FOIA. Citing Vermont, Kentucky, and Georgia as
examples, he also recommended that the Act specify the time by when minutes of
public meetings would be made available.

On the issue of access to records of public employment disputes, it was
suggested that Virginia, like North Carolina, should require state agencies to make
annual reports to the Department of Personnel and Training concerning the costs of
settlements, awards, attorney fees, litigation expenses, and staff time costs
associated with the defense or settlement of employee grievances and related
personnel actions. This alternative would preserve the confidentiality of the
individuals involved while making information about such matters generally
available.

Finally, it was recommended that a public body be allowed to go into executive
or closed session only upon the vote of two-thirds of the members of the public body.
Similarly, there should be an opportunity for public comment at each public
meeting unless at least two-thirds of the members of the public body vote not to
permit public comment, stating the reasons therefor and including such reasons in
the minutes.

Local Government Attorneys

Appearing for a second time before the joint subcommittee, the chairman of
the ad hoc committee on FOIA of the Local Government Attorneys of Virginia, Inc.
(LGA) renewed LGA's strenuous objection to what they perceive as an erosion of the
attorney-client relationship proposed in the redraft. The LGA indicated that the
redraft makes it impossible for local government attorneys to provide timely legal
advice to their clients and is not in the public interest. The joint subcommittee was
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reminded that the attorney-client privilege belongs to the client, not the attorney,
and is designed to protect communications from a client to the attorney. The
attorney-client privilege does not provide protection for preventive legal advice
needed by local governing bodies concerning litigation about to be filed against a
locality.

Another area of concern cited was the amendment to the probable litigation
exemption for which a public body may convene in an executive session. Under the
proposed amendment, "imminently threatened litigation" would replace the current
standard of "probable litigation" for which a public body may convene an executive
session. It was felt that changing this standard would result in denying local
government attorneys the ability to provide legal advice to their clients concerning
litigation that is reasonably certain to be filed. As a result, public bodies would be
denied the benefit of preventive legal advice to which all other potential litigants
are entitled. Another perceived detriment resulting from changing this standard
would be the limitation of discussions between local government attorneys and their
clients about litigation to be filed on behalf of the local government.

Also discussed with the joint subcommittee were local governments' concerns
with the proposed redraft on the issue of the posting of notice of public meetings in
every office of the public body. Such a requirement was characterized as "overkill:'
The alternative suggested was posting notice on a bulletin board in the office of the
clerk of the governing body as well as posting notice on any electronic bulletin board
maintained by the public body.

Other concerns expressed with the proposed redraft included the taking of
minutes in executive session, the elimination of the minute-taking exemption for
committees of the General Assembly and local governing bodies, and the restriction
of discussion of real estate transactions in executive session to instances "where
discussion in an open meeting would adversely affect the value of the property." In
the latter case, the LGA believed the proposed redraft sets an inappropriate
standard in that even if the value of the property is not affected, the public body
may need to have confidential discussions with staff concerning that property. The
LGA renewed its request for a balanced approach to revision of Virginia's FOrA.

Public Comment

During the public comment portion of the meeting, the joint subcommittee
heard from a representative of the Virginia Chapter of the Sierra Club, who
presented the results of an informal survey of the agenda and meeting notices
provided by the City of Richmond and the Counties of Henrico and Chesterfield.
The survey revealed that proper notice was not given in some instances of what was
characterized as "semi-secret" meetings where the public body would meet
informally at a time earlier than the "formal" meeting (for which notice was given
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and an agenda provided). The Sierra Club also criticized as vague the mere
reference to real estate used by public bodies to convene in executive session.

The joint subcommittee was briefed by the attorney who represented The
Roanoke Times IO about the suit brought under the Act to challenge the Bedford
County School Board's decision to convene in executive session to discuss the
adoption of a school drug testing policy. At issue in the suit, was the "advice of
counsel" exemption used by the Bedford County School Board to convene the
executive session. Members of the school board testified that they were unaware of
the subject matter of the executive session involved. The major problem cited with
the "advice of counsel" exception is that it is too broad and effectively allows public
bodies to convene in executive session for controversial issues by classifying them as
requiring legal advice.

The League of Women Voters of Montgomery County presented the result of
its study of executive sessions used by public bodies in Montgomery County and the
Towns of Blacksburg and Christiansburg. It was reported that half of the 13 public
agencies surveyed did not use executive sessions. Where executive sessions were
convened, however, the following exemptions were cited most often: personnel
matter (58 sessions), legal matters (48 sessions), real property acquisition or use (35
sessions), and student matters (12 sessions). The survey results were cited to
indicate that there is wide gap between the public's perception of the
appropriateness of the use of executive sessions and that of public officials.

October 14, 1998

Convening its fifth meeting, the joint subcommittee shifted its focus to the
definition of "public body" and the inclusion of private foundations as "public bodies"
under the Act. The joint subcommittee heard from representatives of the Virginia
Tech Foundation, the University of Virginia, and Virginia Commonwealth
University concerning the impact the proposed amendments to the Act would have
on public institutions of higher education. Principally, they discussed the impact of
including private, albeit university-controlled, foundations in the definition of
"public body" under the Act, resulting in increased public access to records and
meetings of these foundations.

The three universities represented at the meeting concurred that, in their
opinion, increased public access to foundation records would negatively impact
private contributions because some donors are unwilling to make charitable
contributions to state agencies. Concern was also raised that personal financial
information about individual contributors would be disclosed. Because these
contributions are so important to universities in maintaining a margin of

10 Roanoke City School Board v. Times-World Corporation and John J. Chamberlain, 307 SE 2d
(Virginia, 1983).
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excellence, their diminution would substantially effect the quality of public
education in Virginia and increase demands on tuition and, ultimately, on Virginia's
taxpayers. It was pointed out that the foundations file federal tax reports (Form
990), which include information such as the names and compensation of the five
highest paid employees of the foundation and detailed accounts of the sources and
uses of foundation funds. Another concern expressed was that including university~

related foundations in the definition of "public body" would lead to the creation of
"maverick" or unaffiliated foundations that would not be controlled by a university's
board of visitors.

In rebuttal, the Virginia Press Association (VPA) averred that university
related foundations are encroaching into the realm of the operation of public
universities. Foundations exist solely to support specific universities and are under
the strict control of the board of visitors of that university. As a result, the line
between them is increasingly difficult to draw. The big issue for the VPA was not
individual contributors but that university-related foundations increasingly are
acting as agencies of the Commonwealth.

Virginia Commonwealth University and the University of Virginia also
expressed opposition to the elimination of their respective records exemption for the
operation of their medical centers. As proposed, the amendment to the Act would
combine records of these medical centers and proprietary records of other agencies
into a single exemption for trade secrets. The proposed "trade secret" exemption
was based on the definition of "trade secret" found in the Uniform Trade Secrets Act
(§ 59.1-336 et seq.), but did not appear to include protection for a medical center's
own proprietary data and strategic plans or propriety information about their joint
venturers and other business partners.

Also of concern to these universities was the proposed amendment to the
"working papers" exemption available to the university presidents (as well as the
Governor, Lieutenant Governor, members of the General Assembly and chief
executive officers of local governing bodies). The joint subcommittee heard that
these high-level public officials share a common need to evaluate, in confidence,
policies, proposals, and third party communications. While the universities agree
that a clearer standard may be needed regarding the rather broad "working papers"
exemption, they believed the proposed amendments too restrictive and not in the
public interest.

Work Group Progress Report

The work group reached consensus on several specific areas of the proposed
redraft which generally included agreement on the policy statement for the Act, the
definition of "public body/' charges for search time and supplying records, requiring
a deposit for large requests for records, and the handling of electronic records.
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There was agreement that consideration of inclusion of university-related
foundations as public bodies should be deferred until the second year of study.

Public Comment

During the public comment portion of the meeting, the joint subcommittee
heard from a representative of the Portsmouth Redevelopment and Housing
Authority expressing concern that the proposed elimination of the records
exemption for redevelopment and housing authorities would result in the release of
personal information (name, date of birth, social security number, bank accounts,
etc.) about individuals making application for or receiving housing assistance. To
subject these persons to such an invasion of privacy, simply on the basis of their
need for housing assistance, was characterized as unfair and unjustified.

The Virginia Economic Development Partnership Authority was represented
at the meeting and commented that the proposed consolidation of several records
exemptions into a single "trade secrets" exemption would not fully cover the
operations of the Authority or local economic development organizations.

November 11, 1998

Convening its sixth meeting, the joint subcommittee conducted a work
session at which it began deliberations on the proposed redraft of the Act. The joint
subcommittee was advised of the agreement(s) reached by the work group on
several areas of the proposed redraft. The work group generally agreed that
requests for records would not be required to be in writing, thereby retaining
current law; the narrowing of certain record exemptions; the reinstatement of the
record exemption for the Virginia Housing Development Authority and other
housing authorities; increasing from $10,000 to $20,000 the floor below which
salaries of public employees would not be released; when and where notice of public
meetings would be posted; clarifying that the burden of proof in enforcement actions
under the Act would be on the public body to establish an exemption by a
preponderance of the evidence; and increasing the civil penalties for violations of
the Act from $25 to $100 for the first offense, and $250 to $500 for a subsequent
violation.

Decisions of the Joint Subcommittee

After lengthy discussion, the joint subcommittee voted to adopt the work
group's recommendations concerning (i) the record exemption for legal memoranda
and other attorney work product compiled specifically for use in litigation or in an
active administrative investigation concerning a matter that is properly the subject
of a closed meeting under the Act, (ii) the reinstatement of the record exemption for
the Virginia Housing Developmen~Authority and other housing authorities, and
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(iii) increasing the civil penalties for violations of the Act from $25 to $100 for the
first offense, and $250 to $500 for a subsequent violation. In a departure from the
proposed redraft, however, the joint subcommittee voted to increase the ceiling for a
subsequent violation of the Act from $1,000 to $2,500, citing the fact that the
maximum penalty for a Class 1 misdemeanor is $2,500. The joint subcommittee
also decided to reinstate the notice provisions for special or emergency meetings of
public bodies as contained in current law, and adopted the language in the proposed
redraft that eliminated the discussion or consideration of the condition and use of
real estate as purposes for which public bodies may convene in executive session.
As a result, only the discussion or consideration of the acquisition or disposition of
real estate would be a proper purpose for which public bodies may convene in
executive session. A controversial provision in the proposed redraft requiring the
taking of minutes in executive session was rejected by the joint subcommittee.
Finally, the joint subcommittee voted to reinstate current law, which provides that
in an enforcement action, a court may consider the reliance of a public body on an
opinion of the Attorney General or a decision of a court that substantially support
the public body's position. By consensus, the joint subcommittee decided to defer
until 1999 the consideration of (i) the inclusion of certain foundations as public
bodies, (ii) the creation of a "Sunshine Office," and (iii) the treatment of electronic
records.

December 21, 1998

The joint subcommittee conducted a work session for its seventh meeting and
continued to deliberate on amendments to the Act. Staff presented a final work
group progress report that identified the areas of consensus as well as those issues
for which no consensus was reached. The joint subcommittee deliberated and
ultimately voted on whether to include the following issues, unresolved by the work
group, in the legislation to be recommended by the joint subcommittee to the 1999
Session of the General Assembly.

The first issue concerned the definition of scholastic records and the release
of "directory" information (i.e., name, address, date and place of birth, participation
in officially recognized activities and sports, etc.). The definition of scholastic
records in the redraft attempted to conform state law to the federal Family
Educational Rights and Privacy Act (20 USC 1232 g). As to the release of directory
information, the VPA.proposed amendment attempted to overturn the decision of
the Virginia Supreme Court in the Wall v. Fairfax County School Board case ll . In
that case, the Court held that the individual vote total in a student council election
was not releasable under the Act since it concerned information about an
identifiable student. The joint subcommittee rejected these amendments in favor of
current law, which gives local school boards the flexibility and discretion to decide
what information will be released.

11 252 Va. 156 (1996).
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The second issue dealt with what became known as the "gotcha provision,"
which provided that any exemption not identified in public body's initial response to
a request for records shall be waived and may not be asserted thereafter for any
purpose, including the defense of any enforcement action. Although the joint
subcommittee included this provision in its re,commended redraft of the Act, it was
later removed in the House Committee on General Laws.

The third issue facing the joint subcommittee was the exemption from release
of annual salary information of public employees earning $10,000 or less.
Consideration was given to increasing that amount to $20,000. Staff told the joint
subcommittee that that provision was contained in the original enactment of the
Act and would equal $27,500 in today's dollars. The joint subcommittee voted to
retain the current $10,000 threshold in the Act believing that public access to the
annual salaries of public employees earning more than $10,000 should be preserved.

The joint subcommittee voted to retain current law that allows an exemption
from the taking of minutes for deliberations of (i) standing and other committees of
the General Assembly, (ii) legislative interim study commissions and committees,
including the Virginia Code Commission, (iii) study committees or commissions
appointed by the Governor, or (iv) study commissions or study committees, or any
other committees or subcommittees appointed by the governing bodies or school
boards of counties, cities and towns, except where the membership of any such
commission, committee or subcommittee includes a majority of the governing body
of the county, city or town or school board. Additionally, the joint subcommittee
clarified that draft minutes were public records and subject to the provisions of the
Act.

The joint subcommittee deferred consideration of consolidating the record
exemptions for proprietary information into a single, category exemption for trade
secrets until its next meeting, at which time the agencies that currently have an
exemption for proprietary or other related records would be given an opportunity to
discuss with the joint subcommittee the merits of consolidating their exemptions
into a general trade secrets exemption.

January 11, 1999

The topic for the joint subcommittee's final meeting of the first year was
limited to the (i) consolidation of the numerous proprietary exemptions into a single
trade secret exemption and (ii) reconciliation of § 15.2-1722 and the Act as it relates
to criminal records. Seven agencies appeared before joint subcommittee in defense
of their respective exemptions, asserting that the definition of "trade secret" was not
broad enough to protect confidential proprietary information (i) submitted to a
public body or (ii) prepared by a public body. The joint subcommittee, by consensus,

24



agreed with the presenting agencies that use of a general "trade secret" exemption,
as drafted, did not provide protection for other confidential proprietary information
(i.e., business work plans, product development, volume and nature of sales, etc.)
and agreed to retain the current agency-specific exemptions.

The final issue before the joint subcommittee concerned the clarification of
the law relating to access to criminal incident logs, arrest information, and other
routine law~enforcementmatters. Specifically, § 15.2~1722 directs sheriffs and
chiefs of police of every locality to ensure, in addition to other records required by
law, the maintenance of adequate personnel, arrest, investigative, reportable
incidents, and noncriminal incidents records necessary for the efficient operation of
a law-enforcement agency. This section provided that, "Except for information in
the custody of law-enforcement officials relative to the identity of any individual
other than a juvenile who is arrested and charged, and the status of the charge of
arrest, the records required to be maintained by this section shall be exempt from
the provisions of Chapter 21 (§ 2.1-340 et seq.) of Title 2.1." This latter provision
was in direct conflict with the criminal records portion of the Act. It was agreed
that the conflict would be resolved in favor of the Act and that any criminal record
exemption should be stated in the Act itself. As a result, a single section in the Act
was dedicated to access to criminal records by consolidating all criminal records
exemptions there.

At the conclusion of the meeting, the joint subcommittee agreed to continue
its study for an additional year and recommended the introduction of a continuing
resolution to, among other things, examine the appropriateness of the (i) creation of
a state "sunshine office" to resolve FOIA complaints, conduct training and education
seminars, issue opinions on final orders, and offer voluntary mediation of disputes,
and (ii) inclusion in the definition of "public body" private foundations that exist
solely to support colleges and universities and are under strict control of the boards
of visitors.

E. Year I-Recommendations of the Joint Subcommittee

The joint subcommittee conducted monthly meetings from June 1998 through
January 1999, working in concert with the work group and receiving public
comment on each issue under consideration. The joint subcommittee worked to
strike a balance between the public's right of access and the needs of government to
function effectively. The joint subcommittee recommended to the 1999 Session of
the General Assembly a comprehensive rewrite of the Freedom of Information Act
to reflect that balance. Generally, the rewrite eliminated redundant terminology,
reorganized definitions, clarified provisions relating to requests for records, and
gathered the rules governing access to criminal records into a single section.
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Introduced during the 1999 Session, House Bill No. 1985 and its Senate companion,
Senate Bill No. 1023 (Appendix F):

1. Clarify the definitions of "public body" and "public records."
2. Add a requirement that public officials read and familiarize themselves with

FOIA.
3. Clarify the procedure to be used by public bodies in responding to a FOIA

request.
4. Provide that any exemption not identified in the public body's initial response

for a request for records is waived, including in the defense of any action brought to
enforce FOIA.

5. Clarify what charges may be assessed by a public body for supplying
requested records.

6. Clarify that public records maintained by a public body in an electronic data
processing system or database shall be made available to a requester at reasonable
cost.

7. Clarify that excision of exempt fields of information from a database or
conversion of data from one available format to another is not the creation of a new
public record.

8. Create a new section within FOIA to deal exclusively with the release of
criminall'ecords.

9. Clarify the scholastic records exemption.
10. Narrow the working papers exemption for the Governor, Lieutenant

Governor, Attorney General, members of the General Assembly, and other high
ranking government officials by defining "working papers" as those records
prepared by or for named public officials for their personal deliberative use, and
providing that no record that is otherwise open to inspection shall be deemed
exempt by virtue of the fact that it has been attached to or incorporated within any
working paper or correspondence.

11. Clarify the exemptions for legal opinions of local government attorneys and
legal memoranda compiled specifically for use in litigation.

12. Combine current exemptions for the Virginia Museum of Fine Arts, the ABC
Board, and the Department of Corrections relating to security manuals,
surveillance techniques, and architectural/engineering drawings of their facilities~

etc., into a single exemption.
13. Add a requirement that notice of meetings of public bodies be placed in a

prominent public location at which notices are regularly posted and in the office of
the clerk or chief administrator of the public body, with the use of electronic
postings encouraged

14. Narrow the real property open meeting exemption to discussions or
consideration of the acquisition or disposition (and not the condition or use) of real
property.

15. Clarify the consultation with legal counsel exemption for open meetings by
defining the term "probable litigation."
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16. Clarify the procedure to be followed by a public body in convening in a closed
seSSion.

17. Provide that in a FOIA enforcement action in general district court, a
corporate petitioner may appear through its officer, director, or managing agent
without the assistance of counsel.

18. Provide that in a FOIA enforcement action, the public body shall bear the
burden of proof to establish an exemption by a preponderance of the evidence.

19. Increase the penalties for FOIA violations from a minimum a $25 to $100,
and for a subsequent violation, from a minimum of $250 to $500, and increases the
maximum penalty for a subsequent violation from $1,000 to $2,500.

PART II-Year Two of Study (1999-2000)

A. Study Authority and Scope

House Joint Resolution No. 501 (Appendix I), agreed to during the 1999
Session of the General Assembly, continued the joint subcommittee studying the
Virginia Freedom of Information Act. As part of its continuing study, the resolve
clause in the resolution directed the joint subcommittee to review current
exemptions for proprietary information and trade secrets, and examine the
feasibility of the (i) creation of a state "sunshine office" to resolve FOIA complaints,
conduct training and education seminars, issue opinions or final orders, and offer
voluntary mediation of disputes, and (ii) inclusion in the definition of "public body"
private foundations that exist solely to support colleges and universities and are
under strict control of the boards of visitors. The membership of the joint
subcommittee remained the same as composed in 1998.

B. Work of the Joint Subcommittee

June 2, 1999

Beginning its second year of study, the joint subcommittee developed a
tentative work plan for its second year, including the identification and
prioritization of issues, and the topic and number of future meetings. The principle
focus of the second year of study was the feasibility and desirability of the creation
of a "sunshine office" in Virginia.

In Virginia, no agency has implementation or enforcement authority relative
to the open meeting or open record requirements under the Freedom of Information
Act (the Act). While Virginia law does provide for public bodies to make reasonable
efforts to reach agreement with requestors regarding public records, there is no
statutory provision mandating alternative dispute resolution nor does there exist a
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statewide informal or voluntary program to resolve disputes that may arise in the
day-to-day operation of public bodies.

Many states have created a "sunshine office," and each model varies in its
organizational structure and setting and in the breadth of powers the office wields.
Each state offers a different model ranging from an office within the office of the
attorney general to the creation of an advisory committee. Most offices issue
advisory opinions, conduct training for state and local public officials, and publish
educational materials. The state offices selected for review include: Connecticut,
Florida, Georgia, Hawaii, Indiana, Kentucky, Maryland, New York, North Carolina,
Washington.

"Sunshine" Offices-Various State Models

IConnecticut
Agency: Freedom of Information Comlnission.

Freedom of Information Commission.
• Composed of five members, appointed by the Governor with the advice

and consent of either house of the General Assembly; no more than
three members of the same political party; members serve four year
staggered terms.

• Responsible for the investigation and review all alleged violations of
the Act.

• Commission powers and duties:
* Issue final orders regarding the Act;
* Declare null and void any action taken at any meeting that a

person was denied the right to attend;
* Require the production or copying of any public record;
* Render advisory opinions of general applicability under the Act;
* Required by statute to provide annual training for public

agencies; and
* Provide for informal settlement of' disputes through an

ombudsman program.
• Appeals may be taken from final orders of the Commission.
• The Commission produces a citizens guide to the Act and conducts

more than 100 workshops and training programs annually.

IFlorida I
Agency: The Office of the Attorney General operates an inforrnal and voluntary
Public Mediation Program for open m,eetings and open records disputes:

Public Mediation Program:
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16. Clarify the procedure to be followed by a public body in convening in a closed
seSSIon.

17. Provide that in a FOIA enforcement action in general district court, a
corporate petitioner may appear through its officer, director, or managing agent
without the assistance of counsel.

18. Provide that in a FOIA enforcement action, the public body shall bear the
burden of proof to establish an exemption by a preponderance of the evidence.

19. Increase the penalties for FOIA violations from a minimum a $25 to $100,
and for a subsequent violation, from a minimum of $250 to $500, and increases the
maximum penalty for a subsequent violation from $1,000 to $2,500.

PART II-Year Two of Study (1999-2000)

A. Study Authority and Scope

House Joint Resolution No. 501 (Appendix I), agreed to during the 1999
Session of the General Assembly, continued the joint subcommittee studying the
Virginia Freedom of Information Act. As part of its continuing study, the resolve
clause in the resolution directed the joint subcommittee to review current
exemptions for proprietary information and trade secrets, and examine the
feasibility of the (i) creation of a state "sunshine office" to resolve FOIA complaints,
conduct training and education seminars, issue opinions or final orders, and offer
voluntary mediation of disputes, and (ii) inclusion in the definition of "public body"
private foundations that exist solely to support colleges and universities and are
under strict control of the boards of visitors. The membership of the joint
subcommittee remained the same as composed in 1998.

B. Work of the Joint Subcommittee

June 2, 1999

Beginning its second year of study, the joint subcommittee developed a
tentative work plan for its second year, including the identification and
prioritization of issues, and the topic and number of future meetings. The principle
focus of the second year of study was the feasibility and desirability of the creation
of a "sunshine office" in Virginia.

In Virginia, no agency has implementation or enforcement authority relative
to the open meeting or open record requirements under the Freedom of Information
Act (the Act). While Virginia law does provide for public bodies to make reasonable
efforts to reach agreement with requestors regarding public records, there is no
statutory provision mandating alternative dispute resolution nor does there exist a
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statewide informal or voluntary program to resolve disputes that may arise in the
day-to-day operation of public bodies.

Many states have created a "sunshine office, n and each model varies in its
organizational structure and setting and in the breadth of powers the office wields.
Each state offers a different model ranging from an office within the office of the
attorney general to the creation of an advisory committee. Most offices issue
advisory opinions, conduct training for state and local public officials, and publish
educational materials. The state offices selected for review include: Connecticut,
Florida, Georgia, Hawaii, Indiana, Kentucky, Maryland, New York, North Carolina,
Washington.

"Sunshine" Offices-Various State Models

IConnecticut
Agency: Freedom of Information Commission.

Freedom of Information Commission.
• Composed of five members, appointed by the Governor with the advice

and consent of either house of the General Assembly; no more than
three members of the same political party; members serve fOUf year
staggered terms.

• Responsible for the investigation and review all alleged violations of
the Act.

• Commission powers and duties:
* Issue final orders regarding the Act;
* Declare null and void any action taken at any meeting that a

person was denied the right to attend;
* Require the production or copying of any public record;
* Render advisory opinions of general applicability under the Act;
* Required by statute to provide annual training for public

agencies; and
* Provide for informal settlement of disputes through an

ombudsman program.
• Appeals may be taken from final orders of the Commission.
• The Commission produces a citizens guide to the Act and conducts

more than 100 workshops and training programs annually.

'Florida I
Agency: The Office of the Attorney General operates an informal and voluntary
Public Mediation Program for open meetings and open records disputes.

Public Mediation Program:
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• The Office of the Attorney General also operates an informal and
voluntary public mediation program created within the office by statute.

• Duties of the Program include:
* Recommend needed legislation;
* Assist Department of State in preparation of training seminars;

and
* Report to the legislature the number and source of inquiries, the

number and types of disputes relative to electronically stored public
records, the number of disputes mediated and any legislation
necessary to improve the mediation program.

Attorney General's Office produces and routinely updates a manual that serves as a
reference guide to judicial decisions, statutes, and advisory Attorney General
Opinions relating to the Public Records Law and the Sunshine Law. It is
available at no cost via the Internet. Hard copies are printed by the First
Amendment Foundation and sold to recover printing costs.

Under the Open Government Sunset Review Act of 1995, new exemptions or
substantial amendment of existing exemptions for both laws are repealed after
five years unless the Legislature takes action to reenact the exemption.

IGeorgia
Agency: None. However, the Office of the Attorney General may bring civil or
criminal action to enforce open meetings and open records laws.

Legislation effective July 1, 1998, authorizes the Attorney General to bring
enforcement actions, either civilly or criminally, to enforce compliance with the
Open Meetings and Open Records laws.

IHawaii I
Agency: The Office of Information Practices (DIP), located ~n the Office of the
Lieutenant Governor.

Office of Information Practices:
• Legislation, effective July 1, 1998, established a temporary Office of

Information Practices administratively attached to the Office of the
Lieutenant Governor to bring together the administration of open meetings
and open records requirements under one agency.

• Duties of the Office include:
* Receive and resolve complaints under the UIPA and Open Meetings

Law;
* Provide advisory opinions to the public and to government agencies;
* Act as an appeals agency to mediate any disputes over access to

government records;
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* Adopt rules to implement the UIPA and the Open Meetings Law;
* Educate the public and government agencies about the UIPA and the

Open Meetings Law;
* Develop a uniform public records report describing each set of records

every government agency routinely uses or maintains, and coordinate
completion by all government agencies; and

* Report to the Governor and Legislature each year on its activities and
recommend legislative changes.

• Opinions and rulings issued by the alP are admissible in any circuit court
action brought by any person aggrieved by an agency's denial of access to
public records.

Open Records:
• Alternative method to appeal the denial of a public record is provided

through the alP prior to seeking judicial enforcement.
• The alP does not have the authority to compel the agency to disclose

records.

!Indiana
Agency: Public Access Counselor-statutory office; attorney appointed by the
Governor for four-year ternt but ,nay be removed for cause. Responsible for open
records and open nteetings laws, or any other state statute or rule governing access to
public meetings or public records.

Public Access Counselor's powers and duties:
• Establish and administer a program to train public officials and educate

the public on the rights of the public and the responsibilities of public
agencies under public access laws. May be contracted out.

• Conduct research.
• Prepare interpretive and educational materials and programs in

cooperation with the office of the attorney general.
• Distribute to newly elected/appointed public officials the public access

laws and educational materials concerning the public access laws.
• Respond to informal inquiries made by the public and public bodies by

telephone, in writing, in person, by fax, or by electronic mail concerning
the public access laws.

• Issue advisory opinions to interpret the public access laws upon request of
a person or public body within 30 days of request. No opinion, however,
may be issued where lawsuit has been filed pursuant to public access
laws.

• Make legislative recommendations to the General Assembly to improve
public access.

• Submit an annual report to the General Assembly.
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No requirement that an aggrieved party exhaust administrative remedies before
pursuing lawsuit under public access laws.

Currently, the Indiana Attorney General, in cooperation with the Hoosier State
Press Association, publish "The Open Door Law and the Access to Public Records
Act," which includes an overview of both laws, answers to some commonly asked
questions, and information about contacting the Public Access Counselor.

IKentucky I
Agency: The Office of the Attorney General serves as an impartial tribunal with the
authority to issue legally binding decisions in regard to open meetings and access to
public records issues.

Attorney General:
• Any person who believes a public agency has violated the open meetings act

and any person who has been denied a request for public records may appeal
to the Attorney General.

• The Attorney General must issue a decision within 60 days stating whether
the agency has violated either of the Acts.

• Both the complaining party and the agency may appeal the decision, however
if no appeal is filed within 30 days, the decision has the force and effect of
law.

• The Attorney General acts as an impartial tribunal in open records and open
meetings appeals.

IMaryland I
Agency: The Open Meetings Compliance Board. The Board is advisory and limited
to open meetings issues only.

Open Meetings Compliance Board:
• Composed of three members, appointed by the Governor and confirmed by

the Senate. At least one member must be an attorney. Members serve
three~year, staggered terms.

• The Office of the Attorney General provides staff for the Board.
• Powers and duties of the Board include:

* Receive, review, and resolve complaints;
* Issue written advisory opinions on whether or not a violation has

occurred;
* Evaluate how well public bodies comply with the Open Meetings

Law and recommend improvements in the law to the legislature;
* Work with the Office of the Attorney General and other interested

groups to develop and conduct educational programs for staff and
attorneys representing public bodies; and
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* Hold informal conferences to resolve disputes prior to issuing a
written opinion. The opinions are advisory only. The Board does
not have the power to compel any specific actions by a public body.

A person may bypass the Board and initiate court action.

INew York I
Agency: The Advisory Comlnittee on Open Governrnent, established within the New
Yorll Department of State is responsible for overseeing the implelnentation of the
Freedom of Information Law and the Open Meeting Law.

Advisory Committee on Open Government.
• Composed of 11 members, five from government and six from the public. Of

the six public members at least two must be or have been representatives of
the news media.

• Duties of the Advisory Committee include
* Furnishing written and oral advice to agencies, the public, and the news

media;
* Issuing regulations;
* Mediating disputes; and
* Submitting an annual report to the Governor and the Legislature

describing the Committee's experience under each of the statutes and
recommendations for improving them.

• The Committee produces a pamphlet on the Freedom of Information Law, the
Open Meetings Law, and the Personal Privacy Protection Law.

INorth Carolina
Agency: The Sunshine Office operated by the Office of the Attorney General.

Sunshine Office:
• Established in the Citizens Rights Section of the Attorney General's Office

to assist the public and government agencies to understand and apply the
public records and open meetings laws.

• The Sunshine Office also mediates disputes between the public and
government agencies involving access to public documents and meetings.

• Participation in mediation is voluntary and the office has no enforcement
authority.

IWashington I
Agency: In all public records cases, except denials by local governlnent agencies, the
requestor lnay ask the Office of the Attorney General to provide a written opinion on
whether the record is exelnpt.

Public Records Act:
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• When a state agency denies a requesting party the opportunity to inspect or
copy a record, the party may request a review by the Attorney General, who
must provide a written opinion on whether the record is exempt. (This right
of review does not extend to denials by local agencies).

• The Attorney General's determination is not legally binding on the agency or
the requester.

The Office of the Attorney General, working with Allied Daily Newspapers and
local government organizations, produces a citizens' guide that gives a brief
explanation of the laws.

In addition, the office also produces a comprehensive manual intended to clarify
provisions of the law and prevent future disagreements.

Discussion

By consensus, the joint subcommittee agreed that if a sunshine office were to
be established in Virginia it would be preferable to create such an office as an
independent agency that would not be subject to direct political pressure while it
serves Virginia citizens and state and local public bodies. Although four of the 10
state sunshine office models reviewed were affiliated with that state's Attorney
General's office, this model was not favored by the joint subcommittee because of
the perception of a conflict of interest. In Virginia, the Office of the Attorney
General is responsible for the representation of state agencies, but may be required,
if tasked with a sunshine office role, to rule against those same state agencies as it
relates to Freedom of Information Act disputes. It was made clear that the issues
weighing against placement of a sunshine office in the Office of the Attorney
General were of a structural nature and not an operational one.

Support for the further examination of the creation of a sunshine office was
expressed by the Virginia Coalition for Open Government, Virginia Association of
Broadcasters, the Virginia Municipal League, and the Virginia Press Association.

July 8, 1999

At its second meeting, the joint subcommittee heard from Robert J. Freeman,
Executive Director of the New York State Committee on Open Government,
concerning the operation of his office. Mr. Freeman explained that very few states
have offices that operate like the New York Committee on Open Government. He
indicated that his office is responsible for New York's privacy law as well as its open
government laws, and provides oral and written legal advice in the form of advisory
opinions. When asked about the existence of a conflict between opinions issued by
his office and those of the New York Attorney General, he responded that there is
no forum shopping in New York-the Attorney General sends all requests for
opinions on its open government laws to Mr. Freeman as do other New York state
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agencies that issue opinions. Mr. Freeman clarified that this arrangement was a
result of an understanding among the several agencies and not a statutory
mandate.

The Committee on Open Government, for which Mr. Freeman serves as
Executive Director, is comprised of 11 members: four ex officio heads of state
agencies; one elected local government official appointed by the Governor; four
members of the public, two of whom must be or have been representatives of the
news media appointed by the Governor; and two additional members of the public,
one each appointed by the leaders of each chamber of the New York legislature. Mr.
Freeman's office receives approximately 8,000 calls per year, 2,000 of which are
from the media. Approximately one-third of all calls come from local government
officials. The annual cost for the operation of his office is approximately $165,000 to
$170,000.

Mr. Freeman opined that the success of any "sunshine office" depended on
three factors--strong leadership, especially in the beginning; a commitment to the
role as educator; and a reputation for impartiality.

The joint subcommittee discussed at length the issues attendant to
developing a "sunshine office" in Virginia, including the identification of policy
issues related to the organizational structure and setting of any "sunshine office,"
and determination of its appropriate powers and duties. The joint subcommittee
utilized a decision matrix (Appendix J) to assist them in their deliberations and to
ensure careful consideration of the full array of organizational models and policy
options. The advantages and disadvantages of each policy decision was also
examined.

August 16, 1999

The purpose of the joint subcommittee's third meeting was to receive public
comment on the possibility of creating a "sunshine office" in Virginia. Was such an
office desirable in Virginia? If so, what form should it take? What responsibilities
should it have? Were there suggested models for a "sunshine office"? Or, were
there problems that needed to be identified?

The joint subcommittee heard from representatives of the Virginia
Association of Broadcasters, the Virginia Coalition for Open Government, the
Virginia Press Association. These representatives supported the creation of small,
independent office in the legislative branch and emphasized the importance of
training, the quick resolution of the Act disputes, and the issuance of nonbinding,
advisory opinions as proper functions for such an office.
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Several county attorneys expressed reservations about a "sunshine office"
having the power to issue advisory opinions. They argued that such opinions should
have only prospective application, be given no weight as evidence, and should not be
admissible in a court proceeding. Additionally, there was discussion that a request
for an advisory opinion should toll the statutory time required for response for a
request for records.

The meeting concluded with a review of a preliminary draft creating a
"sunshine office" based largely on the New York State Committee on Open
Government model. This model consists of II-member committee authorized to
issue advisory opinions and publish educational materials. The joint subcommittee
encouraged the interested parties to continue to submit amendments to, or
comments on, the "sunshine office" draft.

September 10, 1999

For its fourth meeting, the joint subcommittee conducted a work session to
attempt to finalize the "sunshine office" draft. Amendments favored by the joint
subcommittee would require the "sunshine office" to provide training to public
officials, citizens, and the media concerning the requirements of the Act.

A representative of the Governor's office stated that the idea of a "sunshine
office" was acceptable to the Administration, especially the training and education
component. The Administration, however, would like representatives of executive
branch employees, appointed by the Governor, to serve on the "sunshine office"
advisory body.

The issue of the admissibility of advisory opinions issued by the "sunshine
office" was also discussed. There was consensus that, with the creation of the
"sunshine office," the goal was to attempt to provide a process to resolve disputes
without litigation and to provide a guide for future activity. There was also
consensus that if there is pending litigation, the "sunshine office" would not render
an opinion. Discussion on this and other issues raised at the third meeting
continued; however, no final decisions were made by the joint subcommittee.

The joint subcommittee also began discussion of the inclusion of foundations
that support public institutions of higher education and other public-private
partnerships as "public bodies" under the Act. Should they be open to the same
degree as other public bodies? It was noted by the Virginia Press Association that
private foundations are encroaching in the realm of the operation of public
universities. Foundations exist solely to support universities and are under strict
control of the boards of visitors. Are they agencies of the Commonwealth?
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November 12, 1999

The topics discussed at the joint subcommittee's fifth meeting were (i) the
inclusion of private foundations that support Virginia's public institutions of higher
education as public bodies under the Freedom of Information Act and (ii) the
creation of a "sunshine office" in Virginia.

Persons representing the various foundations established at the University of
Virginia (UVA), Virginia Tech, Virginia Commonwealth University (VCU), and the
Virginia Military Institute (VMI) generally expressed the opinion that private
foundations should not be subject to same scrutiny as public bodies under the Act
because they are not operational units of the colleges and universities, but provide
financial support through private donations. The reality is that the vast majority of
a state university's operating budget does not come from public funds. It was stated
that approximately 75 percent of the total operating budget for a state university
comes from foundations and the tuition paid by students. Additionally, these
representatives strongly believed that the need for legislation had not been
demonstrated and that any change in the status quo might adversely affect private
support of Virginia's institutions of higher education. It was pointed out that
financial and other information about these foundations is already disclosed in the
IRS Federal Tax Form 990 as well as in the annual reports prepared by the
foundations.

The joint subcommittee discussed the potential for conflicts of interest in
situations where contributors to state universities are also those who have
contractual relationships with the university. In response, it was noted that the
Virginia Public Procurement and the Conflicts of Interest Acts would control those
relationships. Additionally, concern was expressed that universities may yield to
pressures exerted by large contributors. To address this concern, the foundation
representatives indicated that the respective boards of visitors hold positions of
public trust (i.e., are fiduciaries) and do turn down "gifts with strings" if they feel it
improper or not in furtherance of the university's mission. It was pointed out that
there were usually strings attached with gifts, generally in the form of a building or
particular program.

In response to a proposal including these foundations as public bodies under
the Act offered by the Virginia Press Association, UVA presented a compromise
proposal representing the consensus of Virginia's public institutions of higher
education, with the exception ofVMI. It was made clear that this counter proposal
was offered only to the extent the joint subcommittee felt legislation was necessary.

The Virginia Press Association (VPA) indicated that it was not their intention
to have private foundations subject to the meeting provisions of the Act, but, in a
records context, believed that the public has a right to know how the money is
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spent. On the conflict of interest issue, the VPA pointed out that if Virginia colleges
and universities are funded in large part by private donations, then the recipients
must pay attention to what the donors say. It is when private donations attempt to
dictate public policy that the problem arises. VPA pointed out that setting an
amount at which disclosure would be required would be difficult since currently
there is no access to this type of financial information.

Lacking consensus among the interested parties on either proposal, Delegate
Woodrum asked that the representatives ofUVA, Virginia Tech, VCU, and VMI,
along with the VPA, meet separately to narrow the issues that divided them and
arrive "at a consensus. Delegate Woodrum asked the parties to consider the
feasibility of making persons who do business with a college or university to disclose
how much they are giving to that institution instead of requiring all contributors to
disclose the amount of their contributions.

Sunshine Office

Delegate Woodrum challenged the work group to iron out the remaining
details for the creation of a "sunshine office" in Virginia. Speaking for the joint
subcommittee, Delegate Woodrum noted that a lot of framework might not be
necessary above that which was already in the draft. If, after creation, the enabling
legislation needs to be adjusted, there will be opportunities to make those
adjustments. The draft was patterned after the New York State Committee on Open
Government which has been in operation for 25 years and is well regarded for its
effective and efficient operation.

December 28, 1999

At its sixth meeting, the joint subcommittee finalized the draft for the
creation of a "sunshine office." Still at issue, however, was the size and composition
of the proposed Virginia Freedom of Information Advisory Council and the
admissibility of any advisory opinions rendered by the Council.

Forrest M. Landon, representing the Virginia Coalition for Open
Government, urged the joint subcommittee to consider increasing the citizen
representation on the Council, citing that the Freedom of Information Act was the
"public's" law and should not therefore be stacked in favor of government
representation. He also provided a handout that indicated that all editorial pages
across Virginia were in favor of the creation of the Council.

As to the size of the Council, the joint subcommittee discussed the relative
merits of creating a five- to seven-member Council versus the 12-member Council
proposed in draft. The joint subcommittee decided to keep the membership at 12 to
provide more input from persons who have an interest in the Act as well as
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recognizing that the size of the Council would not effect its ability to operate
effectively since (i) it was an advisory council and (ii) staff for the Council would be
performing the day·to-day operations of the Council. Next in the discussion was
consideration of the composition of the Council. Because the Office of the Attorney
General also issues opinions and to facilitate cooperation between the two offices, it
was decided to include the Attorney General or his designee on the Council. The
Librarian of Virginia was suggested for inclusion since he oversees the Virginia
Public Records Act and sets the record retention schedules for state and local
governments. Also suggested for inclusion were representatives of state and local
governments and the news media. The joint subcommittee accepted these
suggestions and composed the Council as follows: the Attorney General or his
designee; the Librarian of Virginia or his designee; the Director of the Division of
Legislative Services or his designee; four members appointed by the Speaker of the
House of Delegates, one of whom shall be a member of the House of Delegates, and
three citizen members, at least one of whom shall be or have been a representative
of the news media; three members appointed by the Senate Committee on Privileges
and Elections, one of whom shall be a member of the Senate, one of whom shall be
or have been an officer of local government, and one citizen member; and two citizen
members appointed by the Governor, one of whom shall not be a state employee.
The local government representative shall be selected from a list recommended by
the Virginia Association of Counties and the Virginia Municipal League. The citizen
members may be selected from a list recommended by the Virginia Press
Association, the Virginia Association of Broadcasters, and the Virginia Coalition for
Open Government, after due consideration of such list by the appointing
authorities.

Finally, at issue was the admissibility of any advisory opinion rendered by
the Council. Arguments were made that these opinions should not be admissible or
that their admissibility should be limited to those actions not involving the parties
for whom the opinion was rendered. The chairman suggested leaving the draft
silent on the issue of admissibility, following current law, and allowing the court, on
a case-by-case basis, to decide the admissibility issue and assign the weight of the
opinion, if any. In support of leaving the proposed statute silent, the Virginia Press
Association noted that this was a necessary step to ensure the institutional
credibility of a newly created office and to serve the purpose for which it was
created, namely, a tool for the public and government officials alike to get answers
to their questions in an expedited manner. In a divided vote, the majority of the
joint subcommittee voted to leave the statute silent, thereby leaving the question of
admissibility up to the court.

At the conclusion of their deliberations, the joint subcommittee voted to
recommended the creation of the Virginia Freedom of Information Advisory Council
to the 2000 Session of the General Assembly (Appendix K).
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January 11, 2000

Concluding its second year of study, the joint subcommittee considered its
final issue--the inclusion of private foundations that support public colleges and
universities as public bodies under the Act. While the pros and cons of this issue
had been discussed12 over the course of the study and a work group had been
formed, composed of Virginia's public institutions of higher education and the
Virginia Press Association, to attempt to reach a compromise on this issue, no
compromise was reached. On the recommendation of the Virginia Press Association
and the Virginia Association of Broadcasters, the joint subcommittee took no action
on this issue.

c. Year 2-Recommendations of the Joint Subcommittee

After conducting monthly meetings from June 1999 through January 2000, at
which public comment was received, and working in concert with the work group,
the joint subcommittee worked to determine the feasibility and desirability of the
creation of a "sunshine office" in Virginia. Finding that the creation of a small,
independent office that emphasized the importance of training, the quick resolution
of FOIA disputes, and the issuance of nonbinding, advisory opinions were both
feasible and desirable, the joint subcommittee recommended to the 2000 Session of
the General Assembly the creation of the Virginia Freedom of Information Advisory
Council to assist (i) the citizens of the Commonwealth in gaining ready access to
records in the custody of public officials and free entry to meetings of public bodies
wherein public business is being conducted and (ii) state and local government
officials in meeting their statutory obligations through training, publication of
educational materials, and quick response to questions. As a result, HB 551 and its
Senate companion, SB 340 (Appendix K), were introduced in the 2000 Session.
Additionally, the joint subcommittee recommended the introduction of HB 445
(Appendix K), which provided several housekeeping amendments to the Act.

PART III-Conclusion

During the course of its two-year study, the joint subcommittee received
material and heard testimony from a large number of individuals and groups,
maintained a website for increased public awareness of, and participation in, the
work of the joint subcommittee, and successfully urged the resolution of
controversial issues by study participants. The process educated all. The joint
subcommittee would like to express its gratitude to all participants for their hard
work and dedication.

12 See November 12, 1999, Meeting of the Joint Subcommittee at page 36 supra.
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Respectfully submitted,
Clifton A. Woodrum, Chairman
Joe T. May, Vice Chairman
Barnie K. Day
R. Edward Houck
William T. Bolling
John B. Edwards
Roger C. Wiley, Esquire
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PART IV-Appendices

First Year of Study
A. HJR No. 187 (1998)
B. Redraft of Virginia Freedom of Information Act, Virginia Press

Association
C. Open Records: Comparison between redraft and current law
D. Open Meetings: Comparison between redraft and current law
E. Access to Criminal Records, Virginia Department of State Police
F. Legislative Recommendations (HB 1985/SB 1023 and HJR 501)
G. Meetings of the Joint Subcommittee
H. Survey of FOIA Articles in Virginia Newspapers, June 1998 to

January 1999

Second Year of Study
I. HJR No. 501 (1999)
J. "Sunshine Office" decision matrix
K. Legislative Recommendations (HB 551/SB 340 and HB 445)
L. Meetings of the Joint Subcommittee
M. Survey of FOIA Articles in Virginia Newspapers, June 1999 to

January 2000
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APPENlJIX A

HOUSE JOINT RESOLUTION NO. 187
Establishing a joint subcommittee to study the Virginia Freedom ofInformation Act.

Agreed to by the House of Delegates, February 17, 1998
Agreed to by the Senate, March 10, 1998

WHEREAS, House Joint Resolution No. 416, agreed to by the 1997 Session of the General Assembly,
established ajoint subcommittee to study the Virginia Freedom of Information Act; and

WHEREAS, circumstances prevented the organization of the joint subcommittee created under HJR No.
416; and

WHEREAS, the need for careful consideration of the many complex administrative and policy issues
related to the Virginia Freedom of Infonnation Act (FOrA) has not diminished, and indeed, appears
greater today; and

WHEREAS, the FOIA has been the subject of at least four studies since its enactment in 1968, with each
study committee recommending important changes to ensure public access to the workings of
government; and

WHEREAS, as a result of various amendments every year since 1968, there are currently over 100
exceptions contained in the FOIA which pennit executive sessions or exempt the disclosure of certain
official documents; and

WHEREAS, the Code of Virginia is replete with other exemptions to the FOIA which are not found in
the FOIA itself: resulting in conflicting statutory interpretations and general confusion; and

WHEREAS, with the advent of technological changes, the methods of collection, processing, and
keeping official records have changed dramatically, with the effect, on occasion, of limiting public
access to government records and meetings; and

WHEREAS, the importance of the right of the people of the Commonwealth to have free access to the
affairs of their government cannot be overstated; now, therefore, be it

RESOLVED by the House of Delegates, the Senate concurring, That ajoint subcommittee be
established to study the Virginia Freedom of Infonnation Act. The joint subcommittee shall be
composed of 7 members, which shall include 5 legislators and 2 citizens as follows: 3 members of the
House of Delegates to be appointed by the Speaker of the House according to Rule 16 of the House
Rules; 2 members of the Senate to be appointed by the Senate Committee on Privileges and Elections; 1
press or media representative to be appointed by the Speaker of the House; and I local government
representative recommended by the Virginia Municipal League and the Virginia Association of Counties
to be appointed by the Senate Committee on Privileges and Elections.

In conducting its study, the joint subcommittee shall, among other things, examine other provisions of
the Code of Virginia affecting public access to government records and meetings in order to detennine
whether any revisions to the Virginia Freedom of Information Act are necessary.

The direct costs of this study shall not exceed $6,250.

The Division of Legislative Services shall provide staff support for the study. All agencies of the
Commonwealth shall provide assistance to the joint subcommittee, upon request.

The joint subcommittee shall complete its work in time to submit its findings and recommendations to
the Governor and the 1999 Session of the General Assembly as provided in the procedures of the
Division of Legislative Automated Systems for the processing of legislative documents.

Implementation of this resolution is subject to subsequent approval and certification by the Joint Rules
Committee. The Committee may withhold expenditures or delay the period for the conduct of the study.
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1 A BILL to amend and reenact §§ 2.1-340.1, 2.1-241 , 2.1-341.1 , 2.1-341.2, 2.1-342, 2.1-342.2,

2 2.1-343,2.1-343.1,2.1-343.2.2.1-344. 2.1-344.1, 2.1-346,2.1-346.1,2.1-116.05,2.1-

3 382,9-362,15.2-1722,19.2-368.3, 23-50.16:32,32.1-283.1,52-8.3, and 54.1-2517 of

4 the Code of Virginia, to amend the Code of Virginia by adding a section numbered 2.1-

5 342.01, and to repeal §§ 2.1-342.1 and 2.1-345 of the Code of Virginia, relating to the

6 Freedom of Information Act.

7 Be it enacted by the General Assembly of Virginia:

8 1. That §§ 2.1-340.1,2.1 ...241,2.1-341.1,2.1 ...341.2, 2.1-342, 2.1-342.2, 2.1-343, 2.1-343.1,

9 2.1-343.2, 2.1-344. 2.1-344.1, 2.1-346, 2.1-346.1, 2.1-116.05, 2.1-382, 9-362, 15.2-1722,

10 19.2-368.3, 23-50.16:32, 32.1-283.1, 52-8.3, and 54.1-2517 of the Code of Virginia are

11 amended and reenacted, and that the Code of Virginia is amended by adding a section

12 numbered 2.1-342.01 as follows:

13 § 2.1-340.1. Policy of chapter.

14 The affairs of government shall not be conducted in an atmosphere of secrecy. Public

15 records are the property of the people of the Commonwealth, and the people are to be the

16 beneficiary of any action taken at any level of government. By enacting this chapter. the

17 General Assembty ensures the people of ~the Commonwealth ready access to records in

18 the custody of public officials and free entry to meetings of public bodies wherein the business

19 of the people is being conducted. Committees or subcommittees of public bodies created to

20 perform delegated functions of a public body or to advise a public body shall also conduct their

21 meetings and business. pursuant to this chapter. The affairs of government are not intended to

22 be conducted in an atmosphere of secrecy since at all times the public is to be the beneficiary

23 of any action taken at any level of government. Unless ~~ public body or public ohicial

24 specifically elects to exercise an exemption provided by this chapter or any other statute.

25 every meeting shall be open to the public and all reports, documents and other material~
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all public records shall be available for disslosl:Jre inspection and copying upon request.--8!1

2 pubHc records and meetings shall be presumed open. and it is the intention of the General

3 Assembly that public officials exercise their discretion whenever possible to avoid the

4 invocation of any exemption. In any action to enforce the provisions of this chapter. the public

5 body or public official invoking an exemption shan bear the burden of proving by clear and

6 convincing evidence that a claimed exemption has been properrv invoked.

7 +R.i&-The provisions of this chapter shall be liberally construed to promote an increased

8 awareness by all persons of governmental activities and afford every opportunity to citizens to

9 witness the operations of government. Any exseption OF exemption from applicability public

10 access to records of meetings shall be narrowly construed in orser that no thing which should

11 be public may be hidden from any perseR.! and no matter shall be hidden from the public

12 unless specificaBy made exempt pursuant to this chapter or other specific provision of law.

13 This chapter shall not be construed to discourage the free discussion by government officials

or employees of public matters with the citizens of the Commonwealth.

15 The pUblic body All public bodies and pUblic officials shall make reasonable efforts to

16 reach an agreement with t-Re-arequester concerning the production of the records requested.

17 Any ordinance adopted by a local governing body which conflicts with the provisions of

18 this chapter shall be void.

19 § 2.1-341. Definitions.

20 The fgllowing terms, whenever l:1sed or re~rred to in this chapter, shall ha'/e the

21 k>lJo¥"ing meanings. unless a different meaning clearly appears trom the conte~s used in this

22 chapter unless the context requires a different meaning::

23 "Criminal incident information" means a general description af the criminal activity

24 reported, the eate and general location the alleged crime was committed, the identity of the

25 investigating officer, and a general description sf any injwries suffered or property damaged or

26 stolen; however. the identity of any victim, "fitness. undercover officer, or investigative

2. I techniques OF procedures need not but may be disclosed l:Jnless disclosure is prohibited or
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1 restricted under § 1Q.2 11.2. The identity of any individual pro)/iding inklrmation aeoyt a crime

2 OF criminal activity binder a promise of anonymity shall not be disclosed.

3 "Exoouti1JO meetingll or "closed meeting" "Closed meeting" means a meeting from

4 which the pUblic is excluded.

5 "Emergency" means an unforeseen circumstance rendering the notice required by this

6 chapter impossible or impracticable and which circumstance requires immediate action.

7 ltMeeting" or t1meetingsll means the meetings including work sessions. when. sitting

8 physically, or through telephonic or video equipment pursuant to § 2.1-343.1, as a body or

9 entity, or as an informal assemblage of (i) as many as three members, or (ii) a quorum, if less

10 than three, of the constituent membership, wherever held, with or without minutes being taken,

11 whether or not votes are cast, of any public body, including any legislative body, authority.

12 board. QureatJ, commission. district or agency of the CommoR'Nealth or of any political

. 13 subdivision of the Commonwealth, including cities, to\'1ns and counties; municipal coune

14 gOl/erning bodies of counties, school boards and planning commissions; boards of visitors of

15 state institytions of higher education; and other organizations, corporations or agencies in the

16 Common~Nealth. supported wholly OF principally by public funds. The notice provisions of this

17 chapter shall not apply to the said informal meetings OF gatherings of the members of the

18 General Assembly. ~Jothin§ in this chapter shall be construed to make unla'h4ul the gathering

19 OF attendance of t\yO or more memeers of a public body (i) at any place or function where no

20 part of the purpose of 6l:Jch gathering or attendance is the discblssion or transaction of any

21 public business. and such gathering or attendance was not called or prearranged with any

22 purpose af aisGussing ~r trans3ctjng any business of the pubJic body or (ii) at a public moeting

23 ','Ihose pUFf30se is to inform the electorate and not to transact public t;)Ysiness or to hold

24 discussions rolating to the transaction of public business, e'/en though the performance of the

25 members individually or collsctively in the Gonduct of pyblic bysin8ss may tao a topic of

26 discussion OF debate at such Jablblic meeting. The gathering of employees of a public be.

27 shall not be deemed a "meeting" subject to the provisions of this chapter.
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No moeting shall be conducted thro\:J§h' telephonic, video. electronic or other

communication means '#here the memeers are not physically assemblee to eliscblss or

transact public business, except as provided in § 2.1 343.1 or as may specifically be provisod

in Title 54.1 fer the &~mmary suspension Elf pro~essionalliGenses.

"Q#icial records" means all \vritten or printed books, papers, letters. documents. maps

and tapes, photographs, tUrns, sQund recordings, reports or other materiaL regardless of

physical10rm or characteristics, prepared. oV/ned, or in the possession of 3 public body or any

employee or officer of a pYbric body in the transaction of pbltalic business.

"Open meeting" or "public meeting" means a meeting at which the public may be

present.

"Personal working papers" means those records which are prepared by a public official

solely for his private deliberative use. or prepared at the personal request of the public official

by a subordinate for the sole private use of the public official.

"Public body" means any of the groups, agencies or organizations enumerated in the

de~nition of "meeting" as provided in this section, inclueing any committees or subcommittees

of the puglic body created to per10rm delegated functions of the public body or to advise the

public body regislative body: any authority. board, bureau. commission. district or agency of

the Commonwealth or of any political subdivision of the Commonwealth, including cities. towns

and counties: municipal councils. governing bodies of counties, school boards and planning

commissions; boards of visitors of state institutions of higher education: and other

organizations. corporations or agencies in the Commonwealth, supported whorry or principally

by public funds. It shan include any committee or subcommittee which has private sector

members or citizen members. Corporations organized by the Virginia Retirement SysteFR are

"public basies" for pblrposes of this chapter.

For the purposes of this chapter. the following entities shall be deemed upublic bodies:"

(i) air foundations which exist for the primary purpose of supporting!&.a public institution of

higher education or (bl any governmental function: (ij) all public-private ioint ventures which
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1 receive more than twenty-five percent of their funds from or through a public body; and (iii) the

2 State Corporation Commission and any corporation organized by the Virginia Retirement

3 System.

4 "Public records" means all writings and recordings which consist of letters, words or

5 numbers, or their equivalent, set down by handwriting. typewriting, printing, photostatting,

6 photography. magnetic impurse. optical or magneto-optical form, mechanical or electronic

7 recording or other form of data compilation. however stored. and regardless of physical form or

8 characteristics. prepared or owned by. or in the possession of a public body or its officers.

9 employees or agents in the transaction of pubric business.

10 "Scholastic records" means those records. files, documents, and other materials

11 containing information about directly related to a student and maintained by a public body

12 which is an educational agency or institution or by a person acting for such agency or

13 institution, but,. However. for the purpose of access by a student, Q.ae.s-"scholastic recordsn

14 shall not include (i) financial records of a parent or guardian nor (ii) records of instructional,

15 supervisory, and administrative personnel and educational personnel ancillary thereto, which

16 are in the··sole possession of the maker thereof and which are not accessible or revealed to

17 any other person except a substitute._ "Scholastic records" shall not include the student's

18 name, address, date and prace of birth, major field of study, participation in officially

19 recognized activities and sports. weight and height of members of athletic teams, dates of

20 attendance. degrees and awards received, and the most recent previous educational

21 institution attended by the student. Nor shall it include any information. such as student

22 election returns. which eetates to a student body at large rather than an individual.

23 § 2.1-341.1. Notice of chapter: presumption in enforcement actions.

:.. 4 &.-Any person elected, reelected, appointed or reappointed to any body not excepted

25 from this chapter shall be furnished by the public body's administrator or legal counsel with a

26 copy of this chapter within two weeks following election, reelection, appointment or

27 reappointment.
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B. In any action to enforce the provisions of this chaptec the court shall conclusively

2 presume that public officials have read and are familiar with the provisions of this chapter.

3 § 2.1-341.2. Public bodies and records to which chapter inapplicable; voter registration

4 and election records.

5 A. The provisions of this chapter shall not apply to:

6 1. The Virginia Parole Board. except that 0) information from the Virginia Parole Board

7 providing the number of inmates considered by such Board for discretionary parole. the

8 number of inmates granted or denied parole. and the number of parolees returned to the

9 custody of the Department of Corrections solely as a result of a determination by such Board

10 of a violation of parole shall be open to inspection and available for release, on a monthl\!

11 basis. as provided by § 2.1-342. and em all records concerning the finances of the Virginia

12 Parole Board shall be public records and subject to the provisions of this chapter. The

13 information required by clause 0) shall be furnished by offense. sex, race. age of the inmate.!

and the locality in which the conviction was obtained. upon the request of the party seeking

15 the information:

16 2. Petit juries and grand juries:

17 3. Family assessment and planning teams established pursuant to § 2.1-753; and

18 4. The Virginia State Crime Commission.

19 B. Public access to voter registration and election records shall be governed by the

20 provisions of Title 24.2 and this chapter. The provisions of Title 24.2 shall be controlling in the

21 event of any conflict.

22 § 2.1-342. O#isjal Public records to be open to inspection; procedure for requesting

23 records and responding to request; charges; exceptions to appHoation of ohapter.

24 A. Except as ·,thenN;se specifically provided by law, all emcial pubiic records shall be

25 open to inspection and copying by any citizens of the Commonwealth during the regular office

26 hours of the custodian of such records. Access to such records shall not be denied to citizens

2 of the Commonwealth, representatives of newspapers and magazines with circulation in the
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1 Commonwealth, and representatives of radio and television stations broadcasting in or into the

2 Commonwealth. The custodian of such records shall take all necessary precautions for their

3 preservation and safekeeping. Any pUblic body cOllered l:Jnder

4 B. A request for public records shan identify the requested records with reasonable

5 specificity, The request need not be in writing or make reference to this chapter in order to

6 invoke the provisions of this chapter shall make an initial response to citizens requesting

7 records open to inspection \·,ithin five work days after the receipt of the request by the public

8 sody _or to impose the time limits for response by a public body. Any public body which is

9 subject to this chapter and which is the custodian of the requested records. al:lch citizen

10 request shall designate the requested records with reasonable specificity. A specific reference

11 to this chapter by the requesting citizen in his request shall not be necessary to invoke the

12 provisions of this chapter and the time limits for response by the pUblic body. The response by_

13 the ~HJblic body 'Nithin sl:Jch ~ve work days shall be shall immediately. if feasible. but in a.

14 cases within five working days of receiving a request. make one of the following responses:

15 1. The requested records sRaU-will be provided to the requesting citizenJequester.

16 2. If the public body determines that an exemption applies to all of the requested

17 records, it may retuse to release such records and provide to the requesting citizen a written

18 explanation as te Y/hy the records are net available '.\lith the o)(planation making specific

19 reference to the applicable Cede sections 'Nhich make the requested records exempt.

20 3. If the rH:Jslic body determines that an exemption applies to a portion of the requested

21 records, it rna,' delete or excise that portion of the records to '",'hich an exemption applies, but

22 shall disclose the remainder of the requested records and provide to the requesting citizen a

23 ..·.'ritten explanation as to 'IJhy these portions of the record are nat available to tho requesting

24 citizen with the ex lanation making specific reference to the applicable Code sections which

25 make that portion of the requested records e)(empt. Any reasonably segregatasls portion of an

26 official record shall be provided to any person requesting the record after the deletion of the

27 exempt portion. The requested records will be entirely withheld because their release is

B-8



DRAFT
prohibited bY' law or the custodian has exercised his discretion to withhold the records in

2 accordance with the chapter. Such response shall eil be in writing, (in identify with reasonable

3 particularity the volume and subject matter of withheld records. and (iii) cite, as to each

4 category of withheld records. the specific Code section which authorizes the withholding of the

5 records. Any exemption not identified in the public body's initial response shall be waived and

6 may not be asserted thereafter for any purpose. including the defense of any action brought to

7 enforce this chapter.

8 3. The requested records will be provided in part and withhefd in part because the

9 release of part of the records is prohibited by law or the custodian has exercised his discretion

10 to withhold a portion of the records in accordance with this chapter. Such response shall (j) be

11 in writing. (ii) identify with reasonable particularity the subject matter of withheld portions, and

12 (iii) cite. as to each category of withheld records, the specific Code section which authorizes

the Withholding of the records. Any exemption not identified in the public bod{s initial

1't resoonse shaH be waived and may not be asserted thereafter for any purpose. including the

15 defense of any action brought to enforce this chapter. When a portion of a requested record is

16 withheld, the public body may delete or excise only that portion of the record to which an

17 exemption applies and shalf release the remainder of the record.

18 4.-# the public body determines that it is practically impossible It is not practically

19 possible to provide the requested records or to determine whether they are available within the

20 five-work-day period. the public body shall so inform the requesting citizen and shall have.:.

21 Such response shall be in writing and specify the conditions which make a response

22 impossible. If respon~e is made within five working days. the public body shalf have an

23 additional seven work days in which to provide one of the three preceding responses.

24 Nothing in 1his section shall prohib:~ any public body U'om petitioning C. Any public

25 body may petition the appropriate court for additional time to respond to a request for records

when the request is for an extraordinary volume of records and a response by the public body

27 within the time required by this chapter will prevent the public body from meeting its
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1 operational responsibilities. Before proceeding with U:W6-the petition. however. the publjc bo\..

2 shall make reasonable efforts to reach an agreement with the requester concerning the

3 production of the records requested.

4 _, D. Subject to the provisions of subsection G. no public body shall be required to create

5 a new record if the record does not already exist. However. a public body may abstract or

6 summarize information under such terms and conditions as agreed between the requester and

7 the public body.

8 E. Failure to respond to a request for records shall be deemed a denial of the request

9 and shari constitute a violation of this chapter.

10 +-Re-F. A public body may make reasonable charges for the copying. search. time and

11 oomJi)uter time expended in the supplying of such recards its actual cost incurred in accessing.

12 duplicating or supplying the records. No public body shall impose any extraneous.

13 intermediary or surplus fees or expenses to recoup the general costs associated with creatj,.. .

14 or maintaining records or transacting the general business of the public body. including routint::

15 labor or administrative costs incurred in responding to a request. Any duplicatmg fee charged

16 by a public body in excess of fifteen cents per nine-inch or fourteen-inch page supplied shall

17 be deemed excessive and shall constitute a violation of this chapter. The public body may

18 also make a reasonable charge for preparing doc~ments the cost incurred in supplying

19 records produced from a geographic information system at the request of anyone other than

20 the owner of the land that is the subject of the request. However, such charges shall not

21 exceed the actual cost to the public body in supplying such records OF doe~FRents. except that

22 the public body may charge, on a pro rata per acre basis. for the cost of creating topographical

23 maps developed by the public body, for such maps or portions thereof. which encompass a

24 contiguous area greater than fifty acre~ S~eh...A!L charges for the supplying of requested

25 records shall be estimated in advance at the request of the citizen. The pblblie body may

26 require the sava"nco payment of charges '.'",hieh are suejoct to sel'/anse dotermination.
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In any case where a public body determines in advance that search and copying

charges for producing the requested documents records are likely to exceed $200, the public

body may, before continuing to process the request. require the citizen roqblestin@ tt:\e

infoFn:J3tioR requester to agree to payment of. an amount not to e*ceed the advance

dotermiRation by five percent a reasonable deposit. not to exceed fifty dollars. The deposit

shall be credited toward the final cost of supplying the requested records. The period within

which the public body ~sha" respond under this section shall be tolled for the amount of

time that elapses between notice of the advance determination and the response of the citizen

requesting the information requester.

Official records maintained by a public body on a computer or other electronic Elata

processing system lJt'hich are available to the public under the provisions of this chapter shall

be FAade reasonably accessible to the public at reasonatale 60St.

G. Records maintained by a public body in an electronic data processing system.

computer database, or any other structured collection of data shall be made available to a

requester at a reasonable cost. not to exceed the actual cost in accordance with subsection F.

No public body shall design any electronic or other database in a format which combines

exempt and nonexempt records in a manner which denies public access to any record which

is otherwise made available under this chapter.

H. Qe§inning July 1, 1QQ7, every Every public body of state government shall compile,

and annually update, an index of computer databases which contains at a minimum those

databases created by them on or after Jury 1. 1997. "Computer database" means a structured

coltection of data or dQcuments records residing in a computer. Such index shall be an official

a public record and shall include. at a minimum, the following information with respect to each

database listed therein: a list of data fieJds. a description of the lormat or record layout, the

date last updated, a list of any data fields to which public access is restricted. a description of

each format in which the database can be copied or reproduced using the public body's

computer facilities, and a schedule of fees for the production of copies in each available form.
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1 The form, context, language, and guidelines for the indices and the databases to be indexea

2 shall be developed by the Director of the Department of Information Technology in

3 consultation with the Stale Librarian of Virginia and the State Archivist. The public body ·shall

4 not ~e required to disclose its software security, including passwords.

5 Public bodies shall not be re£iuired to create or prepafe a particldlar requested rocors if

6 it does nat alreaeiy exist. PUBlic bodies may, but shall not be required to, abstract or

7 summarize information from official records OF COA'/art an official raeora a'/ailaele in one form

8 into another Jsrm at the request sf the citizen. Tha produce records maintained in an electronic

9 database in any tangible medium identified by the requester. if that medium is used by the

10 public body in the regular course of business. No public body shall be required to produce

11 records from an electronic database in a tangible format not regularly used by the public body.

12 However. the public body shall make reasonable efforts to reach an agreement '....ith the

13 requester concerning the production of the records requostea provide records in any fOfn

14 under such terms and conditions as agreed between the requester and public body, including

15 the payment of reasonable costs. The excision of exempt fields of information from a

16 database. the conversion of data from one available format to another, or the routine

17 manipulation of fields of information contained in a database prior to production for the

18 requester shall not be deemed the creation. preparation or compilation of a new public record.

19 Faill:Jre to make any response to a FO£iuest for records sharr be a 't'ioratioA of this

20 chapter ana deemed a denial of tRS request.

21 &-§ 2.1-342.01. Exclusions to application of chapter.

22 A. The following records are excluded from the provisions of this chapter but may be

23 disclosed by the custodian in his discretion, except where such disclosure is prohibited by law:

24 1. Memoranda, correspondence, e'/idence and co. riplaints rerated to criminal

25 investigations; ad~lt arrestee phstographs 'llhen necessary to avoid jeopardizing an

26 investigation in ~Iony cases until sl:Jsh time as the release sf sl:Jsh photograph will no long

27 jeoparaize the investigation; reports sYtlmittod ts the state ane lecal police, te investigators
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1 authorized pursuant to § 53.1 16 and to the sampus police departments of pldblic institutions of

2 higher education as established by Chapter 17 (§ 23 232 ot seq.) of Title 23 in confidence;

3 portions of rOGGrGs of locar govornment crime commissions that 'A'ol:lfd iaentif}' individblals

4 pro\'iding information about crimes or criminal activities under a promise of anonymity; records

5 of locar poJice departments relating to neighborhood Y/atch programs that include the names,

6 addresses, and operating schedules of indi't'idual participants in the program that are pro¥ided

7 to such departments under a promise of confidentiality; and all records of persons imprisoned

8 in penal institutions in the CommonvJealth pro¥ided such records relate to the imprisonment.

9 Information in the custody of law enforcement officia~s relative to the identity of any individual

10 other than a juvenile who is arrested and charged, and the status of the charge or arrest, shall

11 not be excluded from the provisions of this chapter.

12 Criminal incident information relating to felony offenses shall not be axelblded from the

1 provisions of thie chapter; however, where the release of criminal incident information is likely

14 to jeopardize an ongoing criminal investigation or the safety of an individual. cause a suspect

15 to f:lee or e'lade detection, or result in the destruction of evidence, such infurmation may be

16 tA'ithhelet until the above referenced eamage is no longer likely to occur from release of the

17 informatioA.

18 ~Confidentialrecords of all investigations of applications for licenses and permits, and

19 all licensees and permittees made by or submitted to the Alcoholic Beverage Control Board,

20 the State Lottery Department, the Virginia Racing Commission, or the Charitable Gaming

21 Commission.

22 3:-L-State income, business, and estate tax returns, personal property tax returns,

23 scholastic and confidential records held pursuant to § 58.1-3.

24 3. Scholastic records and personnel records containing information cance(ning

25 identifiable individuals. except that &YGA-access shall not be denied to the person who is the

2t. ;ubject thereof, and medical or, in th~ case of scholastic records. the parent or legal guardian

27 of the student. The parent or legal guardian of a student may prohibit, by written request. the
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1 release of any individual information regarding that student until the student reaches the 89 ...

2 of eighteen years. For scholastic records of students under the age of eighteen years. the

3 right of access may be asserted only by his legal guardian or parent. including a noncustodial

4 p~re~~, unless such parent's parental rights have been terminated or a court of competent

5 jurisdiction has restricted or denied such access. For scholastic records of students who are

6 emancipated or attending a state-supported institution of higher education, the right of access

7 may be asserted by the student.

8 Any person who is the subject of any scholastic or personnel record and who is

9 eighteen years of age or older may waive. in writing, the protections afforded by this

10 subdivision. If the protections are so waived. the public body shall open such records for

11 inspection and copying.

12 4. Medical and mental records, except that such records Gaf'-l-may be personally

13 reviewed by the subject person or a physician of the subject person's choice; hO'A'8ve

14 However, the subject person's mental records may not be personally reviewed by such person

15 when the subject person's treating physician has made a part of such person's records a

16 writt~;.n statement that in his opinion a review of such records by the subject person would be

17 injurious to the subject person's physical or mental health or well-being.

18 Where the person who is the subject of medical records is confined in a state or local

19 correctional facility, the administrator or chief medical officer of such facility may assert such

20 confined person's right of access to the medical records if the administrator or chief medical

21 officer has reasonable cause to believe that such confined person has an infectious disease or

22 other medical condition from which other persons so confined need to be protected. Medical

23 records shall be reviewed only and shall not be copied by such administrator or chief medical

24 officer. The information in the medical records of a person so confined shall continL: : to be

25 confidential and shall not be disclosed to any person except the subject by the administrator or

26 chief medical officer of the fa~ility or except as provided by law.
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For the purposes of this chapter s~chJ. statistical summaries of incidents and statistical

2 data concerning patient abuse as may be compiled by the Commissioner of the Department of

3 Mental Hearth. Mental Retardation and Substance Abuse Services shall be open to inspection

4 and r:eleasable copying as provided in 6b1Dsectien A of this section § 2.1-342. No such

5 summaries or data shall include any patient-identifying information. Where the person who is

6 the subject of scholastic or medical and mental records is under the age of eighteen, his right

7 of access may be asserted only by his guardian or his parent, including a noncustodial parent,

8 unless such parent's parental rights have been terminated or a court of competent jurisdiction

9 has restricted or denied such access. In instances where the person who is the subject thereof

10 is ~n emancipated minor or a student in a state-supported institution of higher education,~

11 the right of access may be asserted by the subject person.

12 4. Memoranda, werking papers and correspondence (i) held by or requested from 5.
•

I? The personal working papers of the Governor, Lieutenant Governor. and the Attorney General;

1~ the members of the General Assembly or the Division of Legislative Services or (ii) held eF

15 r:equested by the Office of the Governor or Lieutenant GO>iernoF. Attorney General SF the

16 mayer or other chief executive officer of any political sl:Jbdivision of the Cemmenwealth or the

17 president or other chief executive officer of any state supported institution of higher education.

18 This exclusi~n shall not apply to memoranda. stl:ldies or other papers held or requested by the

19 mayer er ether chief execldtive officer: ef any political subdivisien \vhich are specifically

20 concerned with the evaluation of perioFmance of the Gwties and funstions ef any locally electes

21 efficial and '....ere prepared after Juno ~O, 1QQ2. neF shall this exclblsion apply to agenda

22 packets prepares and distributed to public bOGios fer yse at a meoting.

23 Except as pr:ellided in § 30 28.18. memoranda, ¥Jorkins papers and correspondence of

24 a member of the General AssembJy herd by the Division of legislatj'/e Services shall not be

25 releasee by the Division 'Nithout the prior consent of the member.: the mayor or chief

26 'xecutive officer of any political subdivision of the Commonwealth; or the president or other

27 chief executive officer of any state-supported institution of higher education.
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1 5. \Nritten opinions of the city, cOljnty and town attorneys of the cities, counties and

2 towns in the Common\voalth and any other \vriting 6. Records protected by the attorney-client

3 privilege.

4 .. 9. Memoranda, 7. Legal memoranda and working papers aRe records compiled

5 specifically for use in litigation or as a part of for use in an active administrative investigation

6 concerning a matter which i.s properly the subject of an exectJtive OF ~c1osed meeting under §

7 2.1-344 and material furnished in Gonfjdence with respect thereto.

8 ~~Confidential letters and statements of recommendation placed in the records of

9 educational agencies or institutions respecting (i) admission to any educational agency or

10 institution, (ii) an application for employment, or (iii) receipt of an honor or honorary

11 recognition.

12 ~~Library records which can be used to identify both (i) any library patron who has

13 borrowed material from a library and (ii) the material such patron borrowed.

14 ~10. Any test or examination used, administered or prepared by aAJ'-~public body for

15 purposes of evaluation of (i) any student or any student's performance, (ii) any employee or

16 employment seeker's qualifications or aptitude for employment, retention, or promotion. or (iii)

17 qualifications for any license or certificate issued by aA;I-~public body.

18 As used in this subdivision~, "test or examination" shall include (i) any scoring key for

19 any such test or examination and (ii) any other document which would jeopardize the security

20 of SLIGh the test or examination. Nothing contained in this subdivision Q-shall prohibit the

21 release of test scores or results as provided by law. or limit access to individual records as is

22 provided by law. However, the subject of such employment tests shall be entitled to review

23 and inspect all dOGk:Jments records relative to his performance on such employment tests.

24 When, in the reasonable opinion of such public body, any such test or examination no

25 longer has any potential for future use.. and the security of future tests or examinations will not

26 be jeopardized, ~the test or examination shall be made available to the public. Howeve.

27 minimum competency tests administered to public school children shall be made available to
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1 the public contemporaneously with statewide release of the scores of those taking such tests,

2 but in no event shall such tests be made available to the public later than six months after the

3 adminjstration of such tests.

4 +O:-.1L.Applications for admission to examinations or for licensure and scoring records

5 maintained by the Department of Health Professions or any board in that department on

6 individual licensees or applicants. However, such material may be made available during

7 normal working hours for copying, at the requester's expense, by the individual who is the

8 subject thereof, in the offices of the Department of Health Professions or in the offices of any

9 health regulatory board, whichever may possess the material.

10 ~12. Records of active investigations being conducted by the Department of Health

11 Professions or by any health regulatory board in the Commonwealth.

12 12. MeFRoranda, legal opinions, 'Horking papers ana records 13. Records recorded in

or compiled exclusively for executive or use in closed meetings lawfully held pursuant to § 2.1

14 344. However, no record which is otheT'Nise ooen to inspection under this chapter may be

15 deemed exempt by virtue of the fact that it has been reviewed or discussed in a closed

16 meeting.

17 ~14. Reports, documentary evidence and other information as specified in §§ 2.1-

18 373.2 and 63.1-55.4.

19 14. Proprietary information gathered by or fGr the Virginia Port Authority as provided in

20 § 62.1 132,4 or § 62.1 134.1.

21 15. Contract cost estimates prepared for the confidential use of the Department of

22 Transportation in awar~ing contracts for construction or the purchase of goods or services and

23 records, documents records and automated systems prepared for the Department's Bid

~ 4 Analysis and Monitoring Program.

25 16. Vendor proprietary information soft\vare Y/hioh may be in the official records of a

2\. pbJblis body. For the purpose of this section, "vendor prof3rietaPf soft¥Jare" means cornputer

B-11
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1 praEiFams acqbJired from a vendor fOF purposes of prooessing data wr agenoies or politic,~

2 sbJbdi't'isions of the CommonvJealth.

3 4+:-Data, records or information of a proprietary nature produced or collected by or for

4 faculty or staff of state public institutions of higher learning education, other than the

5 institutions' financial or administrative records, in the conduct of or as a result of study or

6 research on medical, scientific, technical or scholarly issues, whether sponsored by the

7 institution alone or in conjunction with a governmental body or a private concern, where such

8 data, records or information has not been publicly released. published, copyrighted or

9 patented.

10 1a. ~inancial statements not publicly a¥ailable filed with applications for indbJstrial

11 development ~Aancing5.

12 ~1L. Lists of registered owners of bonds' issued by a political subdivision of the

13 Commonwealth, whether the lists are maintained by the political subdivision itself or by

14 single fiduciary designated by the political subdivision.

15 20. Con~dential proprietary records, lJolbJntarily pro)/ided by pri'/ate business pbJFSbJant

16 to a promise of confidentiality from the Department of Bblsiness I\ssistance, the Virginia

17 Economic Development Partnership or local Of regional industrial or economic development

18 abJthorities or organizations, ~sed by the Detaartment, the Partnership, or such entities for

19 bbJsiness, trade and tourism development; and memoranda, •....arking papers OF other records

20 related to businesses that are considering locating or expanding in \'irginia, prepared by the

21 Partnership, va'here competition or bargaining is involved and where, if such records are made

22 publio. the financial int~rest of the gO'/ernmental unit v/ould be adversely affected.

23 ~~ Information which was filed as confidential under the Toxic Substances

24 Information Act (§ 32.1-239 et seq.). as such Act existed prior to Jury 1. 1992.

25 22. Documents as specifies in § 58.1 3.

26 ~~Confidentialrecords, including victim identity, provided to or obtained by staf

27 a rape crisis center or a program for battered spouses.
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.L I 24-~ Computer software developed by or for a state agency I state-supported

2 institution of higher education or political subdivision of the Commonwealth.

3 ~~ Investigator notes, and other correspondence and information, furnished in

4 confidence with respect to an active investigation of individual employment discrimination

5 complaints made to the Department of Personnel and Training: however. However, nothing in

6 this section shall prohibit the disclosure of information taken from inactive reports in a form

7 which does not reveal the identity of charging parties, persons supplying the information or

8 other individuats involved in the investigation.

9 2&-22. Fisheries data which would permit identification of any person or vessel, except

10 when required by court order as specified in § 28.2-204.

11 ~23. Records of active investigations being conducted by the Department of Medical

12 Assistance Services pursuant to Chapter 10 (§ 32.1-323 et seq.) of Title 32.1.

I'" ~ 24. DOGumen~s records and writings furnished by a member of the General

14 Assembly to a meeting of a standing committee, special committee or subcommittee of his

15 house established solely for the purpose of reviewing members' annual disclosure statement~

16 and supporting materials filed under § 2.1-639.40 or of formulating advisory opinions to

17 members on standards of conduct, or both.

18 ~~ Customer account information of a public utility affiliated with a politicaJ

19 subdivision of the Commonwealth, including the customer's name and service address, but

20 excluding the amount of utility service provided and the amount o~ money paid for such utility

21 service.

22 ~26. Investigative notes and other correspondence and information furnished in

23 confidence with respect to an investigation or conciliation process involving an alleged-

24 unfa'Nful discrimjr~tory practice under the Virginia Human Rights Act (§ 2.1-714 et seq~ -

25 however. However. nothing in this section shall prohibit the distribution of information taken

2t" 'om inactive reports in a form which does not reveal the identity of the parties involved or

27 other persons supprying information.
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1 31··27. Investigative notes; proprietary information not published, copyrighted or

~ patented~ information obtained from employee personnel records; personally identifiable

3 information regarding residents, clients or other recipients of services; and other

4 cQrrespondence and information furnished in confidence to the Department of Social Services

5 in connection with an active investigation of an applicant or licensee pursuant to Chapters 9 (§

6 63.1-172 et seq.) and 10 (§ 63.1-195 et seq.) of Title 63.1; hO'.tJe\,er. However, nothing in this

7 section shall prohibit disclosure of information from the records of completed investigations in

8 a form that does not reveal the identity of complainants, persons supplying information, or

9 other individuals involved in the investigation.

10 32. Reports, FTlanuals, spesifisations, dosuments, minutes or resordings of staff

11 meetings or other information or materials of the Virginia Soard of Corrections, the Virginia

12 Department of Correstions or any institution thereof to the e~ent, as determined by the

13 Direstor of the Department of Correstions or his designee SF sf the Virginia 8oan;) sf dblvoni'

14 cJblstice, the Virginia Department of cJl:Jvenile cJl:Jstice or any fasility thereof to the oxtent as

15 eeterminoet by the Director sf the Department of Ju\'eniJe Justise, or his Elesignee, that

16 Elisclosblre or publis etissemination of such materials would jeopardize the security of any

17 soneational OF juvenile .fasility or institution, as f.sllows:

18 (i) Seourity manuals, insll:Jding emergensy plans that are a part thereof;

19 (ii) Engineering anEi architeotural Elrawings of correctional ang juvenile fasilitiss, and

20 operational 6f3esi~sations of sesurily systems l:Jtilized by the Departments, provided the

21 general dessriptions of sush security systems, cost and quality shall be maeta available to the

22 pl:Jelic;

23 (iii) Training manl:lals assigned fer torrestional and jU1/enile fasilities ts the extent that

24 they address pt :Jceaures for institutional sesl:Jrity, emergensy plans and secl:lrity equipment;

25 (iv) Internal sesurity af;JElits of correstionaJ and jl:lvenile fasilities, but enly te the extent

26 that they speciJically Elisclese matters eJescribea in (i), (ii), er (iii) abel.fe OF ather specif

.._.- ...__._.- ------- --_._-_._ ...
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1 operational eetails the disclosure of ,-,..hich would jeopardize the security of a correctional or

2 jl:NeFlile facility or institution;

3 ('I) Minutes or recordings of di~<jsional, regional and institutional stan meetings or

4 portioFls thereof to the extent that such minutes deal \Nith security issues listed in (i), (ii), (iii),

5 and (il{) of this subdivision;

6 (vi) Investigati't'e case files by investigators al:Jthorized pursuant to § 53.1 16; however,

7 nothing in this section shan pJ=ohibit the disclosbJre of information taken from inactilw'e reports in

8 a form 'lJhich does not reveal the identity of complainants or charging parties, persons

9 supplying information, confidential sources, or other individuals involved in the investigation, or

10 other specific operational details the disclosure of '...,hich would jeopardize the security of a

11 correctional or juvenile facility or institution; nothing herein shall permit the disclosure of

12 materials otherwise exempt 3S set forth in subeilJision 1 of subsection B of this section;

(vii) Logs or other documents containing information on mO't'emont of inmates, ju\,'enile

14 clients or employees; and

15 (viii) Documents disclosing contacts bet:vJeen inmates, juvenile clients and la\¥

16 enH3rcement personnel.

17 ~Jot'Nithstanding the prolJisions of this suedi\'ision, reports and information regarding the

18 general operations of the Departments, inch:Jding notice that an escape has occllrred, shall be

19 open to inspection and copying as provided in this section.

20 33. Personal information, as deuned in § 2.1 37Q, (i) ~red vlith the Virginia t=fousing

21 De,,celopment Authority concerning individuals who have applied for OF received loans or other

22 housing assistance or Y/ho have applies for occupancy of or have occupied housing financed,

23 owned Of othePNise assisted \:)y the Virginia HObJsing De't'elopment Allthority, (ii) concerning

24 persons part\cipating in or persons on ~he lNaiting list for federally funded rent assistance

25 programs, or (iii) filed 'Hith any local redevelopment and housing authority created pursuant to

2 j 39 4 concerning persons participating in or persons on the waiting list far haLlsin€) assistance
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1 pFegrams Rindee by lesal governments or by any Sych awtharity. Hewever, access to OAt.

2 own information shall not be denied.

3 34:-28. DacuFnents records regarding the siting of hazardous waste facilities, except as

4 provided in § 10.1-1441, if disclosure of them would have a detrimental effect upon the

5 negotiating pGsition of a governing body or on the establishment of the terms, conditions and

6 provisions of the siting agreement.

7 ~29. Appraisals and cost estimates of real property subject to a proposed purchase,

8 sale or lease, prior to the completion of such purchase, sale or lease.

9 ~30. Records containing information on the site specific location of rare, threatened,

10 endangered or otherwise imperiled plant and animal species, natural communities, caves, and

11 significant historic and archaeological sites if, in the opinion of the public body which has the

12 responsibility for such information, disclosure of the information would jeopardize the

13 continued existence or the integrity of the resource. This exemption shall not apply tO~Eeque"

14 from the owner of the land upon which the resource is located.

15 ~31.0ff.lcia' recards Records, memoranda, working papers, graphics, video or audio

16 tapes, production models, data and information of a proprietary nature produced by or for or

17 collected by or for the State lottery Department relating to matters of a specific lottery game

18 design, development, production, operation, ticket price, prize structure, manner of selecting

19 the winning ticket, manner of payment of prizes to holders of winning tickets, frequency of

20 drawings or selections of winning tickets, odds of winning, advertising, or marketing, where

21 such official records have not been publicly released, published, copyrighted or patented.

22 Whether released, published or copyrighted, all game-related information shall be subject to

23 public disclosure under this chapter upon the first day of sales for the specific lottery game to

24 which it pertai~s.

25 33:-32. Ofiicial records Records of studies and investigations by the State Lottery

26 Department of (i) lottery agents, (ii) lottery vendors. (iii) lottery crimes under §§ 58.1-4C

27 through 58.1-4018, (iv) defects in the Jawor regulations which cause abuses in the
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administration and operation of the lottery and any evasions of such provisions, or (v) the use

2 of the lottery as a subterfuge for organized crime and illegal gambling where such official

3 records have not been publicly released, published or copyrighted. All studies and

4 investigations referred to under subdivisions (iii), (iv) and (v) shalf be subject to public

5 disclosure under this chapter open to inspection and copying upon completion of the study or

6 investigation.

7 dQ. Those portions of engineering and construction draY/ings and plans submitted for

8 the sole purpose of complying \Nith the building code in obtaining a building permit 'Nhich

9 would identify specific trade secrets or other information the disclosure of which would be

10 harmful to the competitive position of the owner or lessee; however, such information shall be

11 exempt only until the building is completed. Information relating to the safety or environmental

12 soundness of any building shall not be exempt from disclosure.

1° 40. [Repealed.]

1~ I 4+:-33. Records concerning reserves established in specific claims administered by the

15 Department of General Services through its Division of Risk ~..~anagement as provided in

16 Article 5.1 (§ 2.1-526.1 et seq.) of Chapter 32 of this title, or by any county, city, or town.

17 42-:-34. Information and records collected for the designation and verification of trauma

18 centers and other specialty care centers within the Statewide Emergency Medical Services

19 System and Services pursuant to Article 2.1 (§ 32.1-111.1 et seq.) of Title 32.1.

20 4d-:-~Reports and court documents required to be kept confidential pursuant to §

21 37.1-67.3.

22 44. {Repealed.]

23 ~36. Investigative notesTJ. correspondence and information furnished in confidence

24 with respect to an investigation; and official records othePwl,'ise e;.empted by this chapter OF any

25 Virginia statute, provided to or produced by or for the to the (i) Auditor of Public Accounts-aRG

26 '~~ @ Joint Legislative Audit and Review Commission; or investigath'e notes,

27 correspondence, documentation and information furnished and provided to or produced by or
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1 for tho illil.Department of the State Internal Auditor ,with respect to an investigation initiatea

2 through the State Employee Fraud, Waste and Abuse Hotline. Nothing in this chapter shan

3 prohibit disclosure sf information from the records Records of completed investigations shall

4 be disclosed in a form that does not reveal the identity of complainants,...m persons supplying

5 information or other ineiividuals involved in the investigation; hov.'8ver, disclosure. unless such

6 to investigators pursuant to a promise of anonymity. Unless disclosure is prohibited by this

7 section, of information from the records of completed investigations the records disclosed shall

8 include, but +&-not be limited to, the agency involved, the identity of the person who is the

9 subject of the complaint. the nature of the complaint. and the actions taken to resolve the

10 complaint. In the event li.an investigation does not lead to corrective action, the identity of the

11 person who is the subject of the complaint may be released only with the consent of the

12 subject person.

13 4&:-37. Data formerly required to be submitted to the Commissioner of Health relati

14 to the establishment of new or the expansion of existing clinical health services, acquisition of

15 major medica' equipment t or certain projects requiring capital expenditures pursuant to former

16 § 32.1-102.3:4.

17 ~~ Documentation or other information which describes the design. function,

18 operation or access control features of any security system, whether manual or automated,

19 which is used to control access to or use of any automated data processing or

20 telecommunications system.

21 48. Cenfidential ~nancial statements. balance sheets t trade secrets t and r8Venye and

22 cost projections proYided to the Department of Rail and Public Transportation, pro'Jided such

23 information is exempt wAder the ~ederal Freedom of Infurmation Act or the f!ederal Interstate

24 Commerce .I\ct or other laws administered by the Interstatt.' Commerce Commission or the

25 f=ederal Rail J\Elministration with respect to Gata provided in confidence to the Interstate

26 Cemmerce Commission ana the ~ederal Railroad AElministration.
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1 ~.3L In the case of corporations- organized by the Virginia Retirement System, (i)

2 proprietary information provided by, and financial information concerning, coventurers,

3 partners. lessors, lessees, or investors, and (ii) records concerning the condition, acquisition,

4 disposition, use, leasing, development, coventuring, or management of real estate the

5 disclosure of which would have a substantial adverse impact on the value of such real estate

6 or result in a competitive disadvantage to the corporation or subsidiary.

7 5Q. Confidential proprietary records related to inventory and sales, 'Ioruntarily provided

8 by private energy s1;Jppliers to the Department of Mines, Minerals and Energy, used by that

9 Department for energy contingency planning purposes or for developing consolidated

10 statistical information on energy supplies.

11 51. Confidential proprietary information furnished to the Board of Medical ,<\ssistance

12 Services 0" the Medicaid Prior Authorization ,A.dvisory Committee pursuant to ,Aertiale 4 (§ 32.1

331.12 et seq.) of Chapter 10 of Tille 32.1.

14 52. [Repealed.]

15 53. Proprietary, sOn:lFFlersiar or financial information, balance sheets. trade secrets, and

16 reven~e and cost projections pro'/ided by a private transportation business to the Virginia

17 Department of Transportation and the Department of Rail and PblbJis Transportation for the

18 pblrpose of conducting transportation studies needed to obtain grants or other financial

19 assistance under the Interm'odal Surfaoe Transportation Efficiency Act of 1QQ1 (P.L. 102 240)

20 ~r transportation r:>rojects, provided such information is exempt under the federal F"reeeiom of

21 Information Act or the federal Interstate Commerce Act or other la.../s administered by the

22 Interstate Commerce ~ommission or the Federal Rail Administration 'Nith respect to data

23 provides in confidence to the Interstate Commerce Commission and the pederal Railroad

24 .C\eministratlon. t:'EPNeVer, the e*emption provided by this subsi'lision shalf· not apply to any

25 '1Jholly otNned subsidiary of a public bedy.



DRAFT
1 54. t>James and aEidresses of subscribers to \'irginia 'AGldlife magazine, Flublished by tL ...

2 Department of Game and Inland Fisheries. provided the indilJiswal subscriber has requested in

3 \h'riting that the D0t=>ar1ment not release such information.

4 55. RO(3orts. documents, memoranda or other information or materials which describe

5 any aspect of security wses by the Virginia Museum of Fine ,I\rts to the extent that elisclosure

6 or public dissemination of such materials wowls jeopardize the security of the Museum or any

7 warehouse controlleEt by the Museum, as fallows:

8 a. Operational, proceEtural ar tactical planning documents, including any training

9 manuals to the extent they discuss security measures;

10 b. SuPt'eillance teehniql:Jos;

11 G. Installation, 0t=>eratioA, or wtilization of any alarm technology;

12 e. engineering and architectural erawings of th'e Mwsel:Jm or any ...,arehol:Jse;

13 o. Transportation of the Museum's eollections, including roytos and schedules; Qr

14 f. Operation of the Museum or any warehouse used by the Museum in\'olving the:

15 (1) ~Jwmber of employees, insluding security guards, present at any time~ OF

16 (2) Qusiest howFs, 'Nith the maximum number of visitors in the Museum.

17 56. Reports, docYments, memoranda or other information or materials which deseribe

18 any aspect of security blsed by the Virginia Department of Alcoholic 8elJerage Control to the

19 extent that disclosure OF public dissemination ef such materials ..-..eurd jeopardize the S8curit;'

20 of any government store as defined in Title <1.1, OF 'Narehoblse controlled ey the Department of

21 Alcoholic Beverage Control, as follows:

22 (i~ Operational. pFacedural or tactical pfanning EfoGuments, including any training

23 manuals to the e>aent they disGI:JSS seeurity measures;

24 (ii) Swrveillance techniques;

25 (iii) The installation, apeFatioA, or utilization of any alarm teehnology;

26 (iv) engineering and architectural dra'/~rings of such government stores or warehouset

27 (v) The transportation of merchandise, including Fowles and scheEtl:Jles; and
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1 (vi) The operation of any government store or the central t,'iarehouso used e)' the

2 Department af Alcoholic Beverage Contror in'lol¥ing the:

3 a. Number of emp\oyees present during each shift;

4 9. 8usiest hours, with the maximum number of customers in such government store;

5 aM

6 G. Banking system used, including time and ~Jaoe of deposits.

7 ~O. Information required to be provided pursuant to § 54.1-2506.1.

8 52. Confidential information designated as prol/ided in subsection D of § 11 52 as trade

9 secrets or proprietaPj information by any person \vho has submitted to a public body an

10 application for prequaliHcation to bid on public construction projects in accordance vlith

11 subsection B of § 11 46.

12 ~--LAn information and records acquired during a review of any child death by the

1 State Child Fatality Review Team established pursuant to § 32.1-283.1.

14 ~~Investigativenotes. correspondence, documentation and information provided

15 to or produced by or for the committee or'the auditor with respect to an investigation or audit

16 conducted pursuant to § 15.1 765.2 15.2-825. Nothing in this section shall prohibit disclosure

17 of information from the records of completed investigations or audits in a form that does not

18 reveal the identity of complainants or persons supplying information pursuant to a promise of

19 anonymity.

20 &+43. Financial, medical, rehabilitative and other personal information concerning

21 applicants for or recipients of loan funds submitted to or maintained by the Assistive

22 Technology Loan Funq Authority under Chapter 11 (§ 51.5-53 et seq.) of Title 51.5.

23 62. Confidential pr:oprietary records ,,'hich are \fotuntarHy provided by a J)riv3te entity

24 pursuant to a proposal filed '.\lith a public entity under the Public Pri'w<ate Transpertation Act of

25 ~ QQ5 (§ 56 556 et seq.), pursuant to a promise of confidentiality from the responsible public

2l 3ntity, used by the responsible public entity for purposes related to the development of a

27 qualifying transportation facility; and memoranda, ',vorking papers or other records related to
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1 proposals filed under the Public Pri'/ate Transportation Act of 1gge, ':/Jhore. if such resords

2 vlere made public, the financial interest of the public or pri1Jato entity involved with such

3 proposal OF the process of competition or bargaining 'Jlould be adversely affected. In order for

4 cOf'fidential proprietary information to be excluded from the provisions of this chapter, the

5 private entity shall (i) invoke such exclusion lcJpon submission of the data or other materials for

6 '://hish protection from disclosure is sought, (ii) identit:y the data or other FRaterials for which

7 protection is sought. and (iii) state the reasons why protection is necessary. For the purposes

8 of this subdivision, the terms public entity and private entity shall be defined as they are

9 defined in the r;>ublic Private Transportation Act of 1ggs.

10 63. Records of la\'.. enforcement agencies, to the extent that such records contain

11 specific tactical plans. the disclosure of \"hich would jeopardize the saf.ety or security of law

12 enforcement personnel or the general public; engineering plans. architect~:Jfal dra¥/in9s, or

13 operational specifications of governmental law enforcement facilities, including b\;Jt not limit

14 to cel:JFthol-Jses. jails. and detentian facilities, to the extent that disclosl:Jre could jeoplardizo the

15 safety or security of lal
'" enforcement offices; howe>w'er, general descriptions shalt be provided

16 to the public upon request.

17 64. All records of the Uni'Jersity of '/irginia or the University of Virginia Medical Center

18 whish cantain proprietary, business related inrormatien pertaining to the operations of the

19 Uni¥orsity af Virginia Medical Center. incll:Jding its business development or marketing

20 strate§Jios and its activities v/ith existing OF fblture joint "snturors, partners, OF ather plar1ies 'tYith

21 ""ham the Univorsit:y of Virginia Medical Genter has formed, OF 1orms, any arrang.ement fer the

22 delivery of health care .. if disslosloJre of such information woulsee harmful to tAe sompetiti'/9

23 position of tho Medical Genter.

24 ea.:-44. Patient level data collected by the Board of Health and not yet processed,

25 verified, and released. pursuant to § 32.1-276.9. to the Board by the nonprofit organization.

26 with which the Commissioner of Health has contracted pursuant to § 32.1-276.4.
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1 66. Records of the Medical College of Virginia F40spitals l\uthority pertaining to any of

2 the following: (i) an individual's qualifications f.or or continued membership on its medical or

3 teaching staffs; proprietary information gathered by or in the possession of the Authority from

4 third parties pursuant to a promise of confidentiality; contract cost estimates prepared for

5 confidential use in 3>Narding contracts for construction or the purchase of goods OF services;

6 data, records or information of a propriet3Pj nature produced or collected by or for the·

7 Authority or members of its medical or teaching staffs; financial statements not publicly

8 3\tailable that may be filed with the ,A.uthority from third parties; the identity, accounts or

9 account status of any customer of the Authority; consulting or other reports paid for by the

10 Authority to assist the Authority in connection '/lith its strategic planning and goals; and the

11 determination of marketing and operational strategies where disclosure of such strategies

12 would be harmful to the competitil/e position of the Authority; and (ii) data, records or

1 information of a p·roprietary nature produced or collected by or for employees of the Authority.

14 other than the Authority's financial or administrative recoFss. in the conduct of or as a result of

15 study or research on medical. scientific, technical or scholarly issues, whether sponsored by

16 the Authority alone or in conjunction ','.lith a governmental body or a private concern, \"'hen

17 such data, records or information ha't'e not been publicly released, published, copyrighted or

18 patented.

19 67. Confidential proprietary information or trade secrets, not publicly available, provided

20 by a private person or entity to the Virginia Resources Authoript or to a fund administered in

21 connection \t/ith financial assistance rendered or to be rendered by the Virginia Resources

22 Authority vt'here, if 6UC~ information is made public, the financial interest of the private person

23 or entity would be adversely affected. and, after June 3D, 1997, \'1here such information was

24 provided pursuant to a promise of confidentiality.

25 68. Confidential proprietary records vt'hich are provided by a franchisee under § 15.1

26 JJ.1 to its franchising authority pursuant to a promise of confidentiality from the franchising

27 authority which relates to the franchisee's potential pro\,eision of ne,,'" services, adoption of new
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1 technologies or implementation of impro',femenls, YJher8 sl:Ich new services. technologies or

2 improvements have not been implemented By the franchisee on a nonexperimental scale in

3 the franchise area, and '.vhere, if such records were made pUBlic. the competitive ad't'antage or

4 financial interests of the franchisee 'Ja'JouIEi be adversely affected. In order ~r con~dential

5 proprietary information to be excluded from the provisions of this chapter, the u-anchisee shall

6 (i) invoke such exclusion upon submission of the data or other FAaterials for t,....hich protection

7 u-om disclos~Fe is sought, (ii) identify the data OF other materials for 'Nhich protection is sought.

8 and (iii) state the FeaSOR 'Nh" protection is necessary.

9 ~~ Records of the Intervention Program Committee within the Department of

10 Health Professions to the extent such records may identify any practitioner who may be, or

11 who is actually. impaired to the extent disclosure is prohibited by § 54.1-2517.

12 +0:-46. Records submitted as a grant application, or accompanying a grant application,

--'13 to the Commonwealth Neurotrauma Initiative Advisory Board pursuant to Article 12 (§ 3~

14 73.1 et seq.) of Chapter 2 of Title 32.1. to the extent such records contain: (i) medical or

15 mental records, or other data identifying individual patients, or (ii) proprietary business or

16 research~related information produced or collected by the applicant in the conduct of or as a

17 result of study or research on medical, rehabilitative. scientific, technical or scholarly issues.

18 when such information has not been publicly released, published, copyrighted or patented, if

19 the disclosure of such information would be harmful to the competitive position of the

20 applicant.

21 ~-.L- Information which would disclose the security aspects of a system safety

22 program plan adopted.pursuant to 49 C.F.R. Part 659 by the Commonwealth's designated Rail

23 Fixed Guideway Systems Safety Oversight agency; and information in the possession of such

24 agency the release of which would jeopardize the success of an ongoing investigation of a rail

25 accident or other incident threatening railway safety.
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1 72. DOGl:Jmonts and other "information of a proprietary natblre fl:Jrnished by a supplier of-

2 charitable gaming sblpplies to the Charitable Gaming Commission pursuant to sl4bsection E of

3 § 18.2 340.34.

4 ~8. Personal information, as defined in § 2.1-379, provided to the Board of the

5 Virginia Higher Education Tuition Trust Fund or its employees by or on behalf of individuals

6 who have requested information about, applied for. or entered into prepaid tuition contracts

7 pursuant to Chapter 4.9 (§ 23-38.75 et seq.) of Title 23. Nothing in this subdivision shall be

8 construed to prohibit disclosure or pUblication of information in a statistical or other form which

9 does not identify individuals or provide personal information. Individuals shall be provided

10 access to their own personal information.

11 49. Records of any person which contain information that is a trade secret, including

12 but not limited to. a formula, pattern! compilation, program! device, method, technique or

1 process that 0) derives independent economic value, actual or potential, from not being

14 generally known to. and not being readily ascertainable by proper means by. other persons

15 who can obtain economic value from its disclosure or use and (ij) is the subject of efforts that

16 are reasonable under the circumstances to maintain its secrecy where (a) the disclosure of

17 such information to a public body has been compelled by law or required in order to respond

18 fully to a request for proposals and (b) such information has been dearly identified as a trade

19 secret by the provider of the information at the time of submission along with a statement of

20 reasons why trade secret protection is being sought. After a -period of two years from

21 submission. however. such records shall be open to inspection and copying.

22 50. Engineering and architectural drawings. operationaL procedural. tactical planning

23 or training manuals. or staff meeting minutes or other records. the disclosure of which would
..

24 reveal surveiL3nce techniques. security personnel deployments. alarm"" systems or'

25 technologies! or operational and transportation pfans- or protocols! to the extent such

2l. disclosure would jeopardize the security or employee safety of (n the Virginia Museum of fine

27 Arts or any of its warehouses; (ij) any government store or warehouse controlled by the
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1 Department of Alcoholic Beverage Control: (iii) any courthouse, jail, detention or law-

2 enforcement facility, or (iv) any correctional or juvenile facility or institution under the

3 supervision of the Department of Corrections or the Department of Juvenile Justice.

4 ~LNejther any provision of this chapter nor any provision of Chapter 26 (§ 2.1-377

5 et seq.) of this title shall be construed as denying public access to fiL contracts between a

6 public official and a public body, other than contracts settling public employee employment

7 disputes held confidential as personnel records under subdivision 3 of subsection B of this

8 section, or to A; (iD records of the position, job classification, official salary or rate of pay of,

9 and to records of the allowances or reimbursements for expenses paid to, any public officer,

10 official or employee at any level of state, local or regional government in the Commonwealth or

11 t-G- of a public body: or (iii) the compensation or benefits paid by any corporation organized by

12 the Virginia Retirement System or its officers or employees. The provisions of this subsection,

13 however, shall not apply require public access to records of the official salaries or rates of pr

14 of public employees whose annual rate of pay is $10,000 or less.

15 Q.:-~No provision of this chapter shall be construed to afford any rights to any person

16 in~arcerated in a state, local or federal correctional facility, whether or not such facility is (i)

17 located in the Commonwealth or (ii) operated pursuant to the Corrections Private Management

18 Act (§ 53.1-261 et seq.). However, this subsection shall not be construed to prevent an

19 incarcerated person from exercising his constitutionally protected rights, including but not

20 limited to his rights to call for evidence in his favor in a criminal prosecution.

21 § 2.1-342.2. Disclosure of criminal records: limitations.

22 A..- Records concerning crime. criminal incidents and arrestees shall be open to

23 inspection and copying and shall be produced forthwith. notwithstanding the provisions of §

24 2.1-342. Sue, records shall include. but are not limited to:

25 1. All statistical information regarding crime or patterns of criminal activity:

26 2. All information concerning any reportable. noncriminal or criminal incident. whether

27 felony or misdemeanor. including a description of the activity or violation reported: the date.

8-32



DRAFT
1 time, and location of any criminal incident activity or violation: the nature of any alleged

2 violation; whether the incident involved the use of a weapon; the identity of all investigating

3 agencies and officers: a descriptl0n of any injuries suffered or property damaged or stolen; the

4 identity of a1l victims: and the contents of any "911· or other emergency service calls relating to

5 any criminal incident, activity or violation: or

6 3. The identity of an adult arrestees. and of all juvenile arrestees to the extent permitted

7 by law: the status of all charges or arrests: and any available photographs of adult arrestees.

8 and of iuvenile arrestees to the extent permitted by law.

9 B. In the event of an active felony investigation, criminal records may be withheld to the

10 extent that the release of such records -would cause a suspect to flee or evade detection.

11 result in the destruction of evidence, or would likely jeopardize the success of the

12 investigation.

C. _State or tocal law-enforcement officials shaft withhold information which wouJd

14 identify any person assisting them pursuant to a promise of confidentiality or anonymity.

15 D. Upon the request of any crime victim, no law-enforcement agency, attorney for the

16 Commonwealth. court or the Department of Corrections. or any employee of any of them, shall

17 disclose crime victim information except in accordance with § 19.2-11.2.

18 § 2.1-343. Meetings to be public; notice of meetings; recordings; minutes; voting.

19 Except as othernise specifically pro'/ided By Ia....' anEl except as provided in §§ 2.1 344

20 and 2.1 345, 311 A. All meetings of public bodies shall be pl:Jblic meetings. including meetings

21 and 'Nork sessions dl:Jring which no \'otes are cast or any decisions made. Notice including the

22 time. date and place of each meeting shall be furnished to any citizen of the COA1moA'.¥ealth -

23 who requests Guch inf.ormation. Notices fOf meetings of public bodies of the CommoA'Nealth

24 on \vhich thoFe is at least one membe" appointed by the Governor shall state ,..,hether or not

25 public comment VliII be received at the meeting, ane, jf 60, the approximate points during the

~. meeting p\;Jblic comment \vill be received. Requests to be notified on a centinwal basis shall be

27 made at least once a year in Y/riting and include name, address, zip sode and organization of
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1 the requester. Notice, reasonabfe under the sircumstance, of special OF emergency meetin&

2 shall be given contemporaneously with the notice provided members of the public body

3 coneh:Jcting the meeting.

4 ~ Unless otheT\vise exempt, at 'east one copy of all agenda packets and materials

5 furnished to members of a public body for a meeting shall be made available for inspection by

6 the public at the same time such documents are furnished to the members of the pl:Jblio body

7 open, exceot as provided in § 2.1-344.

8 B. No meeting shall be conducted through telephonic, video. electronic or other

9 communication means where the members are not physically assembred to discuss or

10 transact public business. except as provided in § 2.1-343.1 or as may be specifically provided

11 Titre 54.1 for the summary suspension of professional licenses.

12 C. Every public body shall give notice of the date. time. and location of its meetings by

13 placing the notice in a prominent location at each office of the public body. at the meeting sjl

14 and on any electronic or other bulletin board maintained by the public body. The notice shall

15 be posted at least three working days prior to the meeting. Notices for meetings of state

16 public' bodies on which there is at reast one member appointed by the Governor shall state

17 whether or not public comment will be received at the meeting and, if so, the approximate

18 point during the meeting when public comment will be received.

19 D. If an emergency arises and the Qublic body is unable to meet in a regularry

20 scheduled session. the public body shall give notice of the rescheduled meeting as soon as

21 possible under the circumstances.

22 E. Any person, may annually fife a written request for notification with a public body.

23 The request shall include the requester's name. address, zip code. daytime telephone

24 number, and organization if any. Tt ~ public body receiving such request shall provide notice

25 of all meetings directly to each such person.
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F. At least one copy of aJJ agenda packets and, unless exempt. all materials furnished

to members of a public body for a meeting shall be made available for public inspection at the

same time such documents are furnished to the members of the public body.

G. Nothing in this chapter shan be construed to prohibit the gathering or attendance of

two or more members of a public body (i) at any place or function where no part of the

purpose of such gathering or attendance is the discussion or transaction of any public

business, and such gathering or attendance was not called or prearranged with any purpose

of discussing or transacting any business of the public body or (ii) at a public forum, candidate

appearance, or debate, the purpose of which is to inform the electorate and not to transact

public business Qr to hold discussions relating to the transaction of public business. even

though the performance of the members individually or collectively in the conduct of public

business may be a topic of discussion or debate at such public meeting.

li..-Any person may photograph, film, record or otherwise reproduce any portion of a

meeting required to be open. The public body conducting the meeting may adopt rules

governing the placement and use of equipment necessary for broadcasting, photographing,

filming or recording a meeting to prevent interference with the proceedings.

Voting by secret or written ballot in an open meeting shaH be a violation of this chapter.

L Minutes shall be recorded at all public meetings. Howe'/er, minutes shaH not be

Fe61l:Jired to ee taken at deliberations of (i) standing and other committees of the General

.A,ssembly. (ii) legislative interim study commissions and committees, including the Virginia

CoEte Commission, (iii) study committees or commissions appointed by the Governor, or (iv)

study commissions or ~tblely committees, or any other committees SF subcommittees appointed

ey the go\Cerning bodies or school boards of counties, cities and towns, e*cept where the
...

membership of any such commission, committee or sblbcorr..mittee includes a majority of the '.

governing body of the county, city or to'...'A or school board open and erased meetings.

l1inutes and all other records of meetings. including audio or audio/visual records shalf be
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1 deemed public records and subject to the provisions of the chapter. Audio or audio/visual

2 records of open meetings shall be public records which shall be produced forthwith.

3 § 2.1-343.1. Electronic communication meetings.

4 A. It f&-shall be a violation of this chapter for any political subdivision or any governing

5 body, authority, board, bureau, commission, district or agency of local government or any

6 committee thereof to conduct a meeting wherein the public business is discussed or

7 transacted through telephonic, video, electronic or other communication means where the

8 members are not physically assembled. Nothing in this section shall be construed to prohibit

9 the use of interactive audio or video means to expand public participation.

10 B. For purposes of sussections B through F of this section, tlpublic body" means any

11 public body of the Commonwealth, as pro'/ided in the definitions of tlmeeting" and Itpublic

12 body" in § 2.1 J41. but excluding excludes any political subdivision or any governing body,

13 authority, board, bureau, commission, district or agency of local government.

14 ~ State public bodies may conduct any meeting, except executive or closed

15 meetings held pursuant to § 2.1-344, wherein the public business is discussed or transacted

16 through telephonic or video means. Where a quorum of a public body of the Commonwealth is

17 physically assembled at one location for the purpose of conducting a meeting authorized

18 under this 6b1ssectionsection, additional members of such public body may participate in the

19 meeting through telephonic means provided such participation is available to the public.

20 C. Notice of any meetings held pursuant to this section shall be provided at least thirty

21 days in advance of the date scheduled for the meeting. The notice shall include the date, time,

22 place and purpose for the meeting and shan identify the location or locations for the meeting.

23 All locations for the meeting shall be made accessible to the public. All persons attending the

24 meeting at any of the meeting locations shall be afforded tt ~ same opportun'ity to address the

25 public body as persons attending the primary or central location. Any interruption in the

26 telephonic or video broadcast of the meeting shall result in the suspension of action at th

27 meeting until repairs are made and public access restored.
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Thirty-day notice shall not be required for telephonic or video meetings continued to

2 address an emergency situation as provided in subsection F of this section or to conclude the

3 agenda of a telephonic or video meeting of the public body for which the proper notice has

4 been given, when the date, time. place and purpose of the continued meeting are set during

5 the meetjng prior to adjournment.

6 The pUblic body shall provide the Director of the Department of Information Technology

7 with notice of all public meetings held through telephonic or video means pursuant to this

8 section.

9 D. An agenda and materials which will be distributed to members of the public body and

10 which have been made available to the staff of the public body in sufficient time for duplication

11 and forwarding to all 'ocation sites locations where public access wilt be provided shall be

12 made available to the public at the time of the meeting. Minutes of all meetings held by

1~ telephonic or video means shall be recorded as required by § 2.1-343. Votes taken during any

14 meeting conducted through telephonic or video means shall be recorded by name in roll-call

15 fashion and included in the minutes. In addition. the public body shall make an audio recording

16 of the meeting. if a telephonic medium is used, or an audio/visual recording. if the meeting is

17 held by video means. The recording shall be preserved by the public body for a period of three

18 years following the date of the meeting and shall be available to the public.

19 E. No more than twenty-five percent of all meetings held annually by a public body,

20 including meetings of any ad hoc or standing committees, may be held by telephonic or video

21 means. Any public body which meets by telephonic or video means shall file with the Director

22 of the Department of Information Technology by July 1 of each year a statement identifying the

23 total number of meetings held during the preceding fiscal year, the dates on which the

24 meetings were held and the number and purpose of those conducted through telf:;~honic or·'

25 video means.

2f F. Notwithstanding the limitations imposed by subsection E of this section, a public

27 body may meet by telephonic or video means as often as needed if an emergency exists and
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1 the public body is unable to meet in regular session. As ~seeJ in this swesection "emorgensJ

2 means an ~nforeseen circumstance renaering the notise reql:Jired By this section, or By § 2.1

3 343 of this chapter, impossiBle or imfJrasticable an~ which circumstance requires immediate

4 action. Public bodies conducting emergency meetings through telephonic or video means shall

5 comply with the provisions of subsection 0 requiring minutes, recordation and preservation of

6 the audio or audio/visual recording of the meeting. The basis for nature of the emergency shall

7 be stated in the minutes.

8 § 2.1-343.2. Transaction of public business other than by votes at meetings prohibited.

9 Unless otherwise specifically provided by law, no vote of any kind of the membership,

10 or any part thereof, of any public body shall be taken to authorize the transaction of any public

11 business, other than a vote taken at a meeting conducted in accordance with the provisions of

12 this chapter. _No public body shall vote by secret or written ballot. and unless expressly

13 provided by this chapter. no public body shall vote by telephone or other--relectror:

14 communication means.

15 Notwithstanding the foregoing, nothing contained herein shall be construed to prohibit

16 separately contacting the membership, or any part thereof. of any public body for the purpose

17 of ascertaining a member's position with respect to the transaction of public business.

18 § 2.1-344. Executive OF closed Closed meetings authorized for certain limited purposes.

19 A. Public bodies are not requirea to conduct executive or closes meetin§5. Howe'/er,

20 shoI:Jld a pl:Jblic Body determine that an exesutive or slosed meetin§ is desirable, such meeting

21 shall be held may hold closed meetings only for the following purposes:

22 1. Discussion, consideration or interviews of prospective candidates for employment;

23 assignment, appointment, promotion, performance, demotion, salaries, disciplining or

24 resignation of specific public officers, appointeE?s or employees of any publir body; and

25 evaluation of performance of departments or schools of state public institutions of higher

26 education where such matters regarding such evaluation will necessarily involve discussior

27 the performance of specific individuals might be affected by sush e'/aluation. Any teacher shall
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a.:-Discussion concerning a prospective business or industry or the expansion of an

existing business or industry where no previous announceme~t has been made of the

business' or industry's interest in locating or expanding its facilities in the community.

&:-~The investing of pubJic funds where competition or bargaining is involved, where,

if made public initially. the financial interest of the governmental unit would be adversely

affected.

~Consultation with legal counsel which is protected by the attorney-client privilege

nd briefings by staff members, consultants or attorneysi pertaining to actual or ~rebable

litigation, OF other specific legal matters requiring the pro¥ision of legal advice by couRsel

2. Discussion or consideration of admission or disciplinary matters concerning any

student OF students of any state public institution of higher education or any state school

system. However, any such student, legal counsel and, if the student is a minor, the student's

parents or legal guardians shall be permitted to be present during the taking of testimony or

pr~sentation of evidence at an executi¥e or ~ closed meeting, if such student, parents or

guardians so request in writing and such request is submitted to the presiding officer of the

appropriate board.

3. Discussion or consideration of the condition. acquisition or use of rea' property for~

public purpose, or of the disposition of publicly held real property, or of J=llans ~or the future of a

state institution of higher education which could where discussion in an open meeting would

adversely affect the value of the property owned or desirable for ownership by such institution.

4. The protection of the privacy of individuals in personal matters not related to J361blic

business.

DRAFT
~ I be permitted to be present during an exeG~ti'le session or ~closed meeting in which there is a

2 discussion or consideration of a disciplinary matter which involves the teacher and some

3 student or students and the student or st~dents involved in the matter are present provided

4 the teacher makes a written request to be present to the presiding officer of the appropriate

5 board.

6
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1 imminently threatened litigation. where disclosure of such consurtation or briefing waUl,""

2 adversely affect the bargaining or litigation posture of the public body.

3 ~Lln the case of boards of visitors of state public· institutions of higher education,

4 discussior, or consideration of matters relating to gifts. bequests and fund-raising activities,

5 and grants and contracts for services or work to be performed by such institution. However,

6 the terms and conditions of any such gifts. bequests. grants and contracts made by a foreign

7 government. a foreign legal entity or a foreign person and accepted by a &tiNe-public institution

8 of higher education shall be subject to public disclosure upon written request to the

9 appropriate board of visitors. For the purpose of this subdivision. (i) "foreign government"

10 means any government other than the United States government or the government of a state

11 or a political subdivision thereof; (ii) "foreign legal entity" means any legal entity created under

12 the laws of the United States or of any state thereof if a majority of the ownership of the stock

13 of such legal entity is owned by foreign governments or foreign persons or if a majority of V

14 membership of any such entity is composed of foreign persons or foreign legal entities, or any

15 legal entity created under the laws of a foreign government; and (iii) "foreign person" means

16 any inc;iividual who is not a citizen or national of the United States or a trust territory or

17 protectorate thereof.

18 ~--:-In the case of the boards of trustees of the Virginia Museum of Fine Arts and The

19 Science Museum of Virginia. discussion or consideration of matters relating to specific gifts,

20 bequests, and grants.

21 ~LDiscussion or consideration of honorary degrees or special awards.

22 4+:--1!L- Discussion or consideration of tests~.a. examinations or other documents

23 8*clblded records exempted from this chapter pursuant to § 2.1 342 8 g 2.1-342.01 A 10.

24 ~.1:L- Discussion. consideration or review by the appropriate House or Senate

25 committees of possible disciplinary action against a member arising out of the possible

26 inadequacy of the disclosure statement filed by the member, provided the member m
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1 request in writing that the committee meeting not be conducted in executj\/e session a closed

2 meeting.

3 ~.1b-Discussion of strategy with respect to the negotiation of a siting agreement or

4 to consider the terms, conditions. and provisions of a siting agreement if the governing body in

5 open meeting finds that an open meeting will have a detrimental effect an adverse affect upon

6 the negotiating position of the governing body or the establishment of the terms, conditions

7 and provisions of the siting agreement. or both. All discussions with the applicant or its

8 representatives may be conducted in a closed meeting or executive session.

9 44:-~ Discussion by the Governor and any economic advisory board reviewing

10 forecasts of economic activity and estimating general and nongeneral fund revenues.

11 4&-~Discussionor consideration of medical and mental records excluded from this

12 chapter pursuant to § 2.1 ~42 B 3 2.1-342.01 A 4, and those portions of disciplinary

1, ,)roceedings by any regulatory board within the Department of Professional and Occupational

14 Regulation or Department of Health Professions conducted pursuant to § 9-6.14: 11 or § 9

15 6.14:12 during which the board deliberates to reach a decision.

16 +&:-~Discussion, consideration or review of State Lottery Department matters related

17 to proprietary lottery game information and studies or investigations exempted from disclosure

18 under subdivisions-37 31 and-38 32 of subsection SA of § 2.1 342 2.1-342.01.

19 ~~Those portions of meetings by local government crime commissions where the

20 identity of. or information tending to identify, individuals providing information about crimes or

21 criminal activities under a promise of anonymity is discussed or disclosed.

22 ~1L.-. Discussion, consideration, review and deliberations by local community

23 corrections resources boards regarding the placement in community diversion programs of

24 individuals preViously sentenced to state correctional facilities.

25 1Q. [Repealed.]

2l ~~Those portions of meetings in which the Board of Corrections discusses or

27 discloses the identity of. or information tending to identify, any prisoner who (i) provides
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information about crimes or criminal activities. (ii) renders assistance in preventing the escape

of another prisoner or in the apprehension of an escaped prisoner, or (iii) voluntarily or at the

instance of a prison official renders other extraordinary services, the disclosure of which is

likely to jeopardize the prisoner's life or safety.

~~Discussionof plans to protect public safety as it relates to terrorist activity.

22. In the case of corporations organized by the Virginia Retirement System. discussion

OF cORsieeratioR of (i) proprietary information provided by. and financial infsrmation

concernin8, GoventureFS, partners, lessors, lessees, or investors. ana (ii) the csndition,

aoquisition, disposition, use, leasing, de'/elspment, cO'/enturing, or management of Feal estate

the aisclosblre sf 'Nhich \vould ha\'e a swfastantial adverse impact on the val\::le sf such real

estate or reslcllt in a competitive disadvantage to the corporation OF sUbsidiary.

~20. Those portions of meetings in which individual child death cases are discussed
.../

by the State Child Fatality Review Team established pursuant to § 32.1-283.1.

~~Those portions of meetings of the University of Virginia Board of Visitors and

those portions of meetings of any persons to whom management responsibilities for the

Universi~. of Virginia Medical Center have been delegated, in which there is discussed

proprietary, business-related information pertaining to the operations of the University of

Virginia Medical Center, including its business development or marketing strategies and its

activities with existing or future joint venturers, partners, or other parties with whom the

University of Virginia Medical Center has formed, or forms, any arrangement for the delivery of

health care, if disclosure of such information would las harmfbtl to adversely affect the

competitive position of the Medical Center.

~22. In the case of the Medical College of Virginia Hospitals Authority, discussion or

consideration of any of the following: the consition, acquisition, Y&e-Or disposition of real or

personal property where disclosure would adversely affect the value of such property;

operational plans that could affect the value of such property, real or personal, owned

desirable for ownership by the Authority; matters relating to gifts, bequests and fund-raising
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activities; grants and contracts' for services or work to be performed by the Authority;

2 marketing or operational strategies where disclosure of such strategies would be harmfl::J1 to

3 adversely affect the competitive position of the Authority; members of its medical and teaching

4 staffs and qualifications for appointments thereto; and qualifications or evaluations of other

5 employees.

6 ~23. Those portions of the meetings of the Intervention Program Committee within

7 the Department of Health Professions to the extent such discussions identify any practitioner

8 who may be, or who actually is, impaired pursuant to Chapter 25.1(§ 54.1-2515 et seq.) of

9 Title 54.1.

10 ~24. Those meetings Meetings or portions of meetings of the Board of the Virginia

11 Higher Education Tuition Trust Fund wherein personal information, as defined in § 2.1-379,

12 which has been provided to the Board or its employees by or on behalf of individuals who

J have requested information about, applied fOf, or entered into prepaid tuition contracts

14 pursuant to Chapter 4.9 (§ 23-38.75 et seq.) of Title 23 is discussed.

15 B. No resolution, ordinance, rule, contract, regulation or motion adopted, passed or

16 agreed to in an executive or a,closed meeting shall become effective unless the public body,

17 folJowing the meeting, reconvenes in open meeting and takes a vote of the membership on

18 such resolution, ordinance, rule. contract, regUlation or motion which shaJi have its substance

19 reasonably identified in the open meeting. This section shall not ee construed to (i) require the

20 disclosure of any contract bet4Neen the IntePttention Program COFRmittee within the Department

21 of Health Prof.essions and an impaired practitioner entered into pursuant to Chapter 25.1 of

22 Title 54.1 or (ii) require the board of directors of any ablthority created pursl:Jant to the Industrial

23 Development and Rovenl:Je Bond fleet (§ 1a.1 1373 at seq.). or any f)l:Iblic body empowered to

24 issue inchJsulal relt'enue bends by seneral or special la'll, to identity a business or industry to

25 '.vhich sl:Jbdi'lision A 5 of this section applies. However, such business or industr)' mtlst ae

2 identities as a matter of pUBlic record at least thirty days prior to tho actual date of the Beard's

27 authorization of the sale or issuance of such Bonds.
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1 C. Public officers improperly selected due to the failure of the public body to comply

2 with the other provisions of this section shall be de facto officers and t as such, their official

3 actions are valid until they obtain notice of the legal defect in their election.

4 DojNothing in this section shall be construed to prevent the holding of conferences

5 between two or more pUblic bodies, or their representatives, but these conferences shall be

6 subject to the same regl::Jlations procedures for holding e>EesbltilJe or closed sessions meetings

7 as are applicable to any other public body.

8 E.. This section shall not be construed to CD require the disclosure of any contract

9 hewee" the Intervention Program Committee within the Department of Health Professions

10 and an impaired practitioner entered into pursuant to Chapter 25.1 (§ 54.1·2515 et seg) of Title

11 54.1 or (iD require the board of directors of any authority created pursuant to the Industrial

12 Development and Revenue Bond Act (§ 15.2-4900 et seq.), or any public body empowered to

13 issue industrial revenue bonds by general or special law, to identify a business or industry

14 which subdivision A 4 aoplies. However, such business or industry shall be identified as a

15 matter of public record at least thirty days prior to the actual date of the board's authorization

16 of the sale or issuance of such bonds.

17 § 2.1-344.1. Call of closed or execblti'le meetin§sClosed meeting procedures;

18 certification of proceedings: minutes.

19 A. No closed meeting shall secome an e>Eecuti"8 or closed R=loeting be held unless the

20 public body proposing to convene such meeting shall have has taken an affirmative recorded

21 vote in open session to that enest. by motieR stating specifically the purpose or pl:lrposes

22 which are to be the SI:IOjoct of the meeting t ane reasenably ieentifjing the sblestance of the

23 R=latters to ee disGussee. A statOn:lont shalf be inslueeel in the min\:Jtos of the open R10eting

24 -Nhish shar make an open meeting approving a motion which cn states specifically the subject

25 matter and the purpose of the meeting and (ii) makes specific reference to the applicable

26 exemption OF exemptions from open meeting requirements provided in § 2.1-343 or subsectic.

27 A of § 2.1-344 sr in § 2.1 345 1 anel the. The matters contained in such motion shall be set
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J. forth in those detail in the minutes· of the open meeting. A general reference to the provisions

2 of this chapter~, the authorized exemptions from open meeting requirements, or the subject

3 matter of the closed meeting shall not be sufficient to satisfy the requirements for an executj~e

4 ef-holding a closed meeting.

5 B. The notice provisions of this chapter shall not apply to executi\'e or closed meetings

6 of any public body held solely for the purpose of interviewing candidates for the position of

7 chief administrative officer. Prior to any such executi\'e OF closed meeting for the purpose of

8 interviewing candidates~ the public body shall announce in an open meeting that such

9 executi)Je or closed meeting shall be held at a disclosed or undisclosed location within fifteen

10 days thereafter.

11 C. The public body holding an o)(ecutive OF ~ closed meeting shall restrict its

12 consideration of matters discussion during the closed portions meeting only to those purposes

1::- ilatters specifically exempted from the provisions of this chapter and identified in the motion

14 required by subsection A.

15 D. At the conclusion of any executive or closed meeting convened hereunder, the

16 pubJic body holding such meeting shall reconvene in IDl.open session meeting immediately

17 thereafter and shall take a roll call or other recorded vote to be included in the minutes of that

18 body, certifying that to the best of tRe.-each member's knowledge (i) only public business

19 matters lawfully exempted from open meeting requirements under this chapter, and (ii) only

20 such public business matters as were identified in the motion by which the executi'J'e or closed

21 meeting was convened were heard, discussed or considered in the meeting by the public

22 body. Any member ~f the public body who believes that there was a departure from the

23 requirements of subdivisions (i) and (ii) aeove, shalf so state prior to the vote, indicating the

24 substance of the departure that, in his judgment, has taken place. The statement shall be

25 recorded in the minutes of the public body.

2f E. Failure of the certification required by subsection D, above, to receive the affirmative

27 vote of a majority of the members of the public body present during a closed or exeGuti~e
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sessiOR meeting shall not affect the validity or confidentiality of such meeting with respect to

matters considered therein in compliance with the provisions of this chapter. The recorded

vote-aR9~ any statement made in connection therewith. and the minutes of the closed meeting

shall upon proper authentication. constitute evidence in any proceeding brought to enforce the

provisions'of this chapter.

F. A pUblic body may permit nonmembers to attend an e*ocl:Itivo or a closed meeting if

such persons are deemed necessary or if their presence will reasonably aid the public body in

its consideration of a topic which is a subject of the meeting.

G. ExceFlt as staecifically al:lthorized by la'll. in no O'I'8nt FRay any No public body may

take action on matters discussed in any e*ecl:ltive or closed meeting, except at a public go

open meeting for which notice was given as required by § 2.1-343.

H. Minutes may se taken during oxosl;Jtivo OF ~ closed sossiens meeting of a public
..../'

body. Sl;Jt shall not be requireel. Sl:lch minl:ltos shall not be SUbject to maneatoPJ pu~

disclosure, but may be introduced as evidence in any action to enforce the provisions of this

chapter.

§ ?1-346. Proceedings for enforcement of chapter.

&.-Any person, including the attorney for the Commonwealth acting in his official or

individual capacity, denied the rights and privileges conferred by this chapter may proceed to

enforce such rights and privileges by filing a petition for mandamus or injunction, supported by

an affidavit showing good cause. addressed to the general district court or the court of record

of the county or city from which the public body has been elected or appointed to serve and in

which such rights and privileges were so denied. Failure by any person to request and receive

notice of the time and place of meetings as provided in § 2.1-343 shari not preclude any

person from enforcing his or her ri~~hts and privileges conferred by this chapter.

~Any petition alleging denial of rights and privileges conferred by this chapter by ~

board, bureau, commission. authority. district' or agency of the state government or b)

standing or other committee of the General Assembly, shall be addressed to the Genoral
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Distrist Court general district court or the Circuit Cel:Jr:t circuit court of the residence of the

2 aggrieved party or of the City of Richmond. In any action brought before a general district

3 court. a corporate petitioner may appear through its officer, director or managing agent without

4 the assistance of counsel, the provisions of § 8.01-xxx notwithstanding.

5 C. A-The petition for mandamus or injunction l:Jnder this chapter shall be heard within

6 seven days of the date when the same is made. However. any petition made outside of the

7 regular terms of the circuit court of a county which is included in a judicial circuit with another

8 county or counties. the hearing on the petition shall be given precedence on the docket of

9 such court over all cases which are not otherwise given precedence by law.

10 tL-The petition shall allege with reasonable specificity the circumstances of the denial

11 of the rights and privifeges conferred by this chapter. A single instance of denial of the rights

12 and privileges conferred by this chapter shall be sufficient to invoke the remedies granted

I? herein. If the court finds the denial to be in violation of the provisions of this chapter, the

14 petitioner shall be entitled to recover reasonable costs and attorney's fees from the public

15 body if the petitioner substantially prevails on the merits of the case, unless special

16 circumstances would make an award unjust. In making this determination, a court may

17 consider, among ether things, the reliance of a public body on an opinion of the l\ttorney

18 General or ~ decision ef a court that substantially supports the pubJic body's position. The

19 court may also impose appropriate sanctiens in favor of the public bed" as provided in § 8.01

20 271.1.

21 E. In any action to enforce the provisions of this chapter, the public body shall bear the

22 burden of proof to est~blish an exemption by clear and convincing evidence. Any failure by a

23 public body to follow the procedures estabHshed by this chapter shall be presumed to be a

24 violation of this chapter.

25 § 2.1-346.1. Violations and penalties.

26 In a proceeding commenced against members of public bodies under § 2.1-346 for a

27 t violation of §§ 2.1-342. 2.1-343, 2.1-343.1. 2.1-343.2. 2.1-344 or § 2.1-344.1, the court, if it
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1 finds that a violation was wHlfully and knowingly made. shari impose upon such member in his

2 individual capacity. whether a writ of mandamus or injunctive relief is awarded or not, a civil

3 penalty of not less than ~$100 nor more than $1.000. which amount shall be paid into the

4 State Literary Fund. For a second or subsequent violation. such civil penalty shall be not less

5 than ~$500 nor more than $1.000 $5,000.

6 § 15.2-1722. Certain records to be kept by sheriffs and chiefs of police.

7 A. It shall be the duty of the sheriff or chief of police of every locality to insure, in

8 addition to other records required by law, the maintenance of adequate personnel, arrest.

9 investigative, reportable incidents. and noncriminal incidents records necessary for the

10 efficient operation of a law-enforcement agency. Failure of a sheriff or a chief of police to

11 maintain such records or failure to relinquish such records to his successor in office shall

12 constitute a misdemeanor. Former sheriffs or chiefs of police shall be allowed access to surh

13 files for preparation of a defense in any suit or action arising from the performance of tt.

14 official duties as sheriff or chief of police. The enforcement of this section shall be the duty of

15 the attorney for the Commonwealth of the county or city wherein the violation occurs. ExceJ:)t

16 for information in the custody of law enforcement officials relatiye to the identity of any

17 ineividual other than a jWlenile '.\'ho is arrested ana charged, and the status of the charge of

18 arrest. the records required to be maintained by this section shall be exempt from the

19 provisions of Chapter 21 (§ 2.1 340 at seq.) of Title 2.1.

20 B. For purposes of this section, the following definitions shall apply:

21 "Arrest records" means a compilation of information. centrally maintained in law-

22 enforcement custody•. of any arrest or temporary detention of an individual, including the

23 identity of the person arrested or detained. the nature of the arrest or detention. and the

24 charge. if any.

25 "Investigative records" means the reports of any systematic inquiries or examinatiC'·

26 into criminal or suspected criminal acts which have been committed, are being committed I . UI

27 are about to be committed.
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1 ·'Noncriminal incidents records" means compilations of noncriminal occurrences of

2 general interest to law-enforcement agencies, such as missing persons. lost and found

3 property, suicides and accidental deaths.

4 "Personnel records" means those records maintained on each and every individual

5 employed by a law-enforcement agency which reflect personal data concerning the

6 employee's age, length of service, amount of training, education, compensation level l and

7 other pertinent personal information.

S "Reportable incidents records" means a compilation of complaints received by a law-

9 enforcement agency and action taken by the agency in response thereto.

10 2. That §§ 2.1-342.1 and 2.1-345 of the Code of Virginia are repealed.

11 #
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Re: Virginia Press Association Comments on Record Access Issues

Gentlemen:

The Virginia Press Association ("vpA") submits this briefing paper in anticipation of the Joint
Subcommittee's August 26, 1998, meeting. The Joint Subcommittee has announced that the topic of
the upcoming meeting will be access to public records. Below VPA summarizes its position on the
working redraft prepared by the staff of the Joint Subcommittee (UStaff Proposal") (Appendix 1) as it
pertains to access to records.

Overview of Fundamental Changes in the Staff Proposal

The revised Virginia Freedom of Information Act ("Act") proposed by staff uses the new tenn
"public record" to replace the term "official record." This change in tenninology is not substantive,
but it emphasizes the concept that the citizens-at-Iarge are the owners of records in the custody of
government officials, that public officials hold records as agents for the public, and that the public
official is a servant rather than an adversary of the citizen.
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Key provisions of the staff proposal relating to access to public records are:

(1) Virginia Code §2.1-341, which provides a revised and clarified definition of
"public record."

(2) Virginia Code §2.1-342, which focuses on the procedural aspects of requesting and
producing public records. Major features include:

• Retention of the basic five-day response/seven-day extension time frame, with
new emphasis on encouraging the document custodian to produce records more
promptly if feasible.

• Increased particularity on the part of public bodies in their assertion of
exemptions, providing for the waiver of any exemption not claimed in connection
with the public body's initial response.

• Improved access to records stored in electronic fonnat.

(3) Virginia Code §2.1-342.01, a new section recommended by the staff, listing the
discretionary exemptions from record production requirements
under the Act. Primary changes are:

• Removal of criminal records to a separate code section 2.1-341.02.

• Alignment of scholastic records exemption with Federal law.

• Narrowing the exemption for the "memoranda, working papers and
correspondence" of certain executive public officials.

• Clarification of the protections for attorney work product and attorney client
privileged records.

• Consolidation of security exemptions for several agencies into a single exemption.

• Consolidation of numerous exemptions relating to confidential or commercially
sensitive records into a single "trade secrets" exemption.

A number of significa~tchanges, both substantive and technical, are proposed with regard to public
records. VPA believes that the Joint Subcommittee should give particular attention to amendments
regarding (1) executive working papers, (2) legal advise, (3) criminal incident records, and (4) access
to electronically stored information.

Section by Section Analysis of Proposed Record Access Changes
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A. Virginia Code §2.1-340.1.

This chapter states the general policy of the Act, which remains unchanged. Current language has
been relocated to emphasize the point that the General Assembly rejects an llatmosphere of secrecy."

New language reinforces the current rule that records are presumed open and public officials are
encouraged to support openness in the exercise of their discretion to invoke any exemption.

The most significant change relates to the burden of proof and standard of proof for justifying
exemptions in an action brought to enforce the Act. Under current law, a requestor bears the burden
of proof to establish a violation of the Act by a preponderance of the evidence. See RF & P
Corporation v. Little, 247 Va. 309, 318-19 (1994) (Appendix 2). Although no Virginia Supreme
Court case has addressed this issue in the context of the Virginia Freedom of Information Act, it is a
common practice to shift the burden of proof to a defendant on matters of affirmative defense (such
as statute of limitations, fraud in the inducement, contributory negligence, or privilege in a
defamation action).

VPA advocates shifting the burden of proof to the public body which invokes an exemption to
prevent the release of a public record. Simply put, a public body should be required to justify why a
particular provision was invoked. A requestor should not have to prove a negative proposition - that
the public body had no basis for applying a particular exemption.

VPA also advocates application of the clear and convincing evidence standard of proof in cases
where a public body claims an exemption. This higher burden is consistent with the policy of the
Act to resolve doubts in favor of public access. It also recognizes that proof of the decisionmaking
process by which the exemption was identified and applied is entirely within the hands of the public
body.

Note that this shifting of the burden of proof and imposition of a higher standard of proof does not
apply to all actions to enforce the Virginia Freedom of Infonnation Act. Thus, a requestor would
bear the burden of proving, for example, that a public body failed to meet any of the procedural
requirements of the Act. It is only where the public body invokes a specific exemption that the body
should be required to prove that the exemption is appropriate.

B. Virginia Code §2.1-341.

Two items in this definitional statute bear directly upon access to records.

First, is the new definition of "public records" clarifies the law. The tenn "public records" should
replace the current "official records. It The difference is one of nuance, intended to remind both
public officials and judges enforcing the Act that records held by government belong to the citizens.
Public officials are elected or employed representatives of the citizenry, not its adversaries.

Current law acknowledges that records held by public bodies are covered "regardless of physical
fonn or characteristic.11 This language is the broadest possible definition of what constitutes a
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record. The Supreme Court of Virginia has recognized that the definition encompasses material
maintained on a computer system. See Associated Tax. Service v. Fitzpatrick, 23~ Va. 181 (1988)
(requiring production of tax assessment infonnation stored on magnetic tapes) (Appendix 3).

The sole purpose of the new definitional language is to help public officials understand, by way of
example, that any form of information storage constitutes a public record. The concept for the new
language comes from Rule 1001 of the Federal Rules of Evidence. (Appendix 4).

Second, the definition of "scholastic records" seeks to conform state law to federal law concerning
educational records. The definition must be read in conjunction with proposed Virginia Code §2.1
342.0 I.A.3 to be understood in context. The language at page 5, lines 17 - 21 of the staff proposal
comes from 20 U.S. Code § 1232g(a)(5)(A). (Appendix 5). The sole purpose of this change is to
simplify the rules and remove confusing inconsistencies between federal and state law.

The other change to the definition of scholastic records would overrule the holding of the Supreme
Court of Virginia in Wall v. Fairfax County School Board, 252 Va. 156 (1996) (Appendix 6). The
Court held in Wall that the individual vote total in a student council election was information about
an identifiable student, and therefore subject to discretionary exclusion under the current scholastic
records exemption. Without addressing the rationale of the Supreme Court's decision in Wall, VPA
believes that the General Assembly should make the policy decision to open the results of student
elections tl) scrutiny.

C. Virginia Code §2.1-341.2.

This new section is a reorganization of material currently set forth in the Act. The only substantive
change is to ensure openness of the financial records of the Virginia Parole Board. See staff proposal
page 6, lines 11-12.

D. Virginia Code §2.1-342.

This section addresses the procedures for making and responding to requests for public records. It
retains the discretionary role of the document custodian in determining to withhold records from the
public. By subsection, this statute does the following:

Subsection A restates current law.

Subsection B restates in clearer tenns the procedure for making and responding to
requests for public records. It requires that all requests be made with reasonable specificity.
It makes explicit the widespread understanding of current law that a request need not be in
writing. It gives the custodian five days to make an initial response, but encourages him to
respond more promptly if it is feasible to do so. VPA members' experience is that the vast
majority of requests for public records are handled verbally, promptly and over the counter,
and VPA believes the law should encourage the continuation of this approach.

Subsection B delineates the four basic responses provided by the current Act. The
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custodian may respond to a request for records by: (1) producing all requested records,
(2) denying the request entirely, (3) denying the request in part and honoring it in part or (4)
seeking an additional seven working days to respond.

The subcommittee draft changes these options in two ways. First, the proposal requires
the custodian to identify and describe the withheld material and to articulate the
grounds for nondisclosure with greater specificity. Second, it requires prompt
identification of grounds for withhold a record and prohibits a public body from giving a
series of different grounds for nondisclosure.

These two changes are critically important from the standpoint of public confidence in the
Act and efficient enforcement of the Act. The very "atmosphere of secrecytl discouraged by
the General Assembly is engendered when a requester perceives that she is faced with a
constantly- shifting rationale for a public body's refusal to provide a record. Moreover, it is
fundamentally unfair for a requestor to arrive in court, seeking to enforce her rights under the
Act, only to learn without prior notice that the public body is asserting a new reason for
nondisclosure that was not previously raised.

Subsection C restates current law.

Subsection D restates the current rule - that a public body need not be burdened by the
creation of records that do not already exist. The reference to Subsection G qualifie~akes it
clear, however, that records retained in a computer are subject to special consideration
because of the public body's ability to manipulate data. Subsection G is discussed further
below.

Subsection E is a restatement of current law.

Subsection F seeks to eliminate the use of the Act as a revenue enhancement tool for public
bodies. It prohibits the charge of any add-on fees, and retains the approach of the current
statute that a requestor may be required to pay for the actual cost imposed on the public body
in responding to a request.

Subsection G states a general rule for electronically-stored records. It confonns with the rule
set forth in Subsection F that the actual cost standard will apply. It also prohibits the design
of storage formats which have the purpose or effect of denying public access to nonexempt
records.

Subsection H restates current provisions requiring public bodies of state government to
compile and maintain indices of computer data bases. It also lays to rest the argument that
routine production of records maintained in a computer or other electronic format constitutes
the "creation of a new record." VPA members have repeatedly encountered the response that
information maintained electronically by a public body cannot be produced in a requested
fonnat because such production would constitute the creation of a new record. The staff
proposal simply requires that a public body which regularly uses a particular fonnat for the
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maintenance or duplication of its records should be required to produce a record to a
requester in that format. If, in the regular course of business, a particular public body can
produce information by printing it on paper, by transferring it to a CD, by placing it on
magnetic tape, or by placing it on a floppy disk, a requestor wilJing to pay the cost of transfer
to any of those media should be able to request any of them.

Given the fact that computers are capable of storing exempt fields of infonnation alongside
nonexempt fields, it is not a violation, under the staff proposal, to delete or excise exempt
information in order to produce it to a requester. The use of a computer program to
manipulate information or delete information is not the creation of a new record under the
staff proposal.

VPA urges the Joint Subcommittee to give careful consideration to this issue. Technology
has advanced to the point where transfers of information from one storage format or medium
to another is a routine, inexpensive event. To the extent a public body has acquired the
capacity to perform these routine functions, it should be required to perform them for the
benefit of a citizen requesting a copy of a public record.

E. Virginia Code §2.1-342.0 l.(new)

This section is newly created at the recommendation of the joint subcommittee staff, focusing
primarily on the listing of discretionary exclusion from the provisions of the Act. It provides, as
does current law, that any of the listed records may be disclosed by the custodian in his discretion,
except where such disclosure is prohibited by law.

Primary changes in the staff proposal are as follows:

The subsection relating to criminal i.nformation has been removed entirely from this
sta~ute. All matters relating to access to criminal incident, investigative or statistical records
have been moved to a new~ freestanding Code provision. Given the complexity of the issues
raised by access to criminal information~ and the fact that many law enforcement agencies
will want the opportunity to comment on these provisions, VPA recommends that the entire
area of criminal incident infonnation be the subject of a separate ~nd detailed discussion. In
general, however, the intention of VPA is to simplify the now confpsing area of access to
criminal records, to eliminate the direct conflict between the Virginia Freedom of
Infonnation Act and Virginia Code §15.1-1722 (Appendix 7), and to insure prompt access to
criminal incidept logs, arrest information and other routine matter that should be promptly
accessible upon request to a law enforcement agency.

Subsection A.3. relating to scholastic and personnel records, is changed to conform the Act
more closely to federal law.

Subsection A.3. also pennits any person who has reached his or her legal majority to waive,
in writing, the protection afforded by this exemption. VPA is aware of circumstances where
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persons subject to personnel action have requested publication of records concerning their
status, but the records have been withheld by the public body, allegedly for the protection of
the very person who is seeking their release.

Subsection A.5. narrows the exemption for memoranda, working papers and correspondence
of certain executives. The new subsection would continue to apply to the Governor,
Lieutenant Governor, Attorney General, members of the General Assembly, mayors or chief
executive officers of political subdivisions, and presidents or chief executive officers of state
supported educational institutions. The proposed revision eliminates application to the
Division of Legislative Services.

VPA advocates the creation of an exemption for personal working papers of these
executive officials. VPA acknowledges that these executives, by virtue of their positions,
must frequently consider matters in confidence, and are entitled to a zone of privacy in which
to test their ideas, mental impressions and personal thoughts about public policy matters. To
those members of the Joint Subcommittee who are familiar with the legal process, this zone
of privacy is somewhat akin to the concept of "opinion work product" which protects the
mental impressions, opinions, conclusions, and legal theories of an attorney from discovery
during litigation.

VPA is aware of numerous circumstances where persons subject to this exemption have used
it in a very aggressive fashion. Routine bureaucratic correspondence has been designated as
"working papers" of the governor. One governor has taken the view that routinely generated
telephone bills are "memoranda." A university president has taken the position that a
document received from a separate, private entity constituted either presidential working
papers or correspondence. These examples illustrate the significance of this exemption. The
current language is so broad that certain persons subject to the exemption feel that it can be
applied to justify the withholding of almost any fonn of record. VPA strongly urges the Joint
Subcommittee to investigate this exetnption carefully and to narrow it in an effort to provide
a more appropriate balance between legitimate privacy interests and public access.

Subsection A.6. has been clarified to address the attorney/client privilege directly. Written
opinions of city, county and town attorneys prepared at the request of their clients would
presumably continue to be continue to be covered by this exemption, and the proposed
revision merely eliminates surplus language.

Subsection A.7. is clarified to remove confusing or redundant language.

Subsection A.12. is revised to simplify and clarify language. It is also revised to eliminate
the practice of taking a record which is otherwise not exempt and hiding it from public
disclosure by discussing it in a closed meeting. This practice, while not permitted by current
law, has occurred from time to time in the past, and should be expressly addressed and
eliminated.
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Subsection A.49. is a new exemption for trade secrets. The concept underlying this
exemption is taken directly from the Unifonn Trade Secrets Act, Virginia.Code §59.1-336.
(Appendix 8). This exemption puts the burden on a party supplying infonnation to a public
body, where such submission is compelled by law or necessary to respond to a request for
proposals, to clearly identify trade secret infonnation at the time it is submitted. This
exemption would pennit protection of such material for up to two years.

Subsection A.50. is a consolidation of four current exemptions, all dealing with security for
certain public buildings. It provides for no substantive change in the law.

Subsection Band C are restatements of current law.

Conclusion

VPA believes that the proposed revision strengthens and clarifies procedures for obtaining access to
records, for responding to record requests, and for clarifying the level of communication and trust
between requesters and public officials. In connection with the items discussed above, VPA believes
that the joint subcommittee should give particular attention to:

• criminal incident information
• narrowing of the working papers exemption
• access to electronic records
• simplification of trade secret exemptions.

The VPA looks forward to discussing these issues and providing specific examples of the manner in
which the law has been applied in several key areas at the next hearing of the Joint Subcommittee.

Respectfully submitted,

Ginger Stanley, Executive Director
Virginia Press Association

cc: Maria J. K. Everett, Esq.
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APPENDIX C

FOIA--OPEN RECORDS
COMPARISON

(CURRENT LA W vs PROPOSED REDRAFT)
HlR 187 1998

/6.-----
I

(

RELATING TO CURRENT LAW PROPOSED
REDRAFT

Policy of FOIA Affairs of government not Mfairs of government
(§ 2.1-340.1) intended to be conducted shall not be conducted in

in atmosphere of secrecy atmosphere of secrecy

Intent of General
Assembly that public
officials avoid invoking
any exemption.

Public body bears burden
of proving by clear aJ!9.
convincing evidence that a
claimed exemption has
been properly invoked.

Notice of chapter; Elected, appointed, etc. Same.
presumption in officials to be furnished
enforcement actions copy of FOL~w/in 2 weeks
(§ 2.1-341.1) of election.

Adds conclusive
presumption in any
enforcement action that
the public official has read
and is familiar with
provisions of FOIA.

Process for request~ng Identify the requested Same.
records (§ 2.1-342) records with reasonable

specificity, but does not
require specific reference
to FOrA to invoke FOIA or
time limits for response.

Adds that the request
need not be in writing.
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PROPOSED
REDRAFT

CURRENT LAW
_._--------.......-----------~----------...,
RELATING TO

Time limits for response:

Initial response--5 Same. But adds that
working days of receipt of public body shall respond
request. immediately, if feasible,

but in all cases respond
w/in 5 working days.

If not practically possible Same. Adds condition that
w/in 5 days, w/notice to if the response is made
requester, public body has w/in 5 days, then the
an additional 7 working public body shall have 7
days to respond. additional days to

respond.
Public bqdy may petition Same.
court for additional time
to respond blc of
extraordinary volume of
request or request would
prevent public body from
meeting its operational
requirements.
Allo\\·able responses: 1.Same.
1. Requested records will
be provided.
2. All requested records 2.Same. Adds
exempt from release. requirement that notice to
\Vritten response to requester identify with
requester so stating with reasonable particularity
specific Code reference. the volume and subject

matter of withheld records
3. Portion of requested 3. Sam~. See #2 aboLJe.
records exempt and
remainder releasable.
Written response to
requester so stating with
specific Code reference.

• Adds that any
exemption not
identified in the public
body's initial response

I shall be waived and
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

may not be asserted
thereafter for any
purpose, including the
defense of any action
brought to enforce
FOIA.

Electronic Records: IRevised to read: Records
Records maintained on maintained by a public
computer or other body in an electronic data
electronic data processing processing system,
system which are computer database, or any
releasable shall be made other structured collection
reasonably accessible to of data shall be' made
the public at reasonable available to a requester at
cost. reasonable cost, not to

exceed the actual cost
incurred.

Adds requirement that no
public body shall design
any electronic or other
database in an format
which combines exempt
and nonexempt records in
a manner which denies
public access to any record
which is otherwise
releasable under FOIA.

Creation of new records: Revised to read: Public
Public body shall not be bodies shall produce
required to create or records maintained in an
prepare a requested record electronic database in any
if it does not already exist. tangible medium

identified by the requester
if that medium is used by
the public body in the
regular course of business.

Public bodies may Revised to read: The
abstract or summarize excision of exempt fields of
information or convert a information from a
record available in one database, the conversion
form into another at the of data from one available
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

request of a citizen format to another, or the
routine manipulation of
fields of information
contained in a database
prior to production for the
requester shall not be
deemed the creation,
preparation or compilation
of a new public record.

Charges for records (§ Public body may make • Charges are based on
2.1-342) reasonable charges for the actual cost incurred in

copying, search time and accessing, duplicating
computer time -expended or supplying the
in supplying records. records.

• No public body shall
impose any extraneous,
intermediary or
surplus fees or
expenses to recoup the
general costs
associated with
creating or
maintaining records or
transacting its general
business.

• Duplicating fees
charged in excess of 15
cents per nine·inch or
fourteen·inch page
shall be deemed
excessive and shall
constitute a violation of
FOLL\..

Public body may require Deletes this requirement.
the advance payment of
charges which are subject
to advance determination
For charges over $200, the Same. But limits advance
public body may, before payment to an amount not
continuing to process the to exceed $50.
request, require the

I
requester to agree to
payment.
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

1. Memoranda, Substantially revises this
Records exempt from correspondence, evidence exemption and creates a
FOIA (§ 2.1-342.01) and complaints related to separate section on

criminal investigations, criminal records. See
etc. Appendix B for text of

redraft.
2. Confidential records of Same.
all investigations of
applications for licenses
and permits, and all
licensees and permittees
made by or submitted to
the Alcoholic Beverage
Control Board, the State
Lottery Department, the
Virginia Racing
Commission, or the
Charitable Gaming
Commission.
3. State income, business, Same as to tax returns,

.../

and estate tax returns, and includes confidential
personal property tax records held pursuant to §
returns, scholastic records 58.1-3.
and personnel records
containing information Both scholastic and
concerning identifiable personnel records incIuded
individuals, except that as one exemption apart
such access shall not be from tax records.
denied to the person who Generally the same,
is the subject thereof...... except as noted below.
Where the person who is
the subject of scholastic or Scholastic records-...-'\dds
medical and mental that parentllegal guardian
records is under the age of may, in writing, prohibit
eighteen, his right of release of individual
access may be asserted student information until
only by his guardian or his he reaches 18 years.
parent, including a
noncustodial parent, Adds that anyone 18 years
unless such parent's who is the subject of a
parental rights have been scholastic or personnel
terminated or a court of record may waive, in
competent jurisdiction has writing~ the protections
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

restricted or denied such afforded under FOIA and
access. In instances where the public body is required
the person who is the to open these waived
subject thereof is an records.
emancipated minor or a
student in a state· NOTE: The definition of
supported institution of "scholastic records" has
higher education, such been revised, but will be
right of access may be dealt with discussion of
asserted by the subject the definitional section of
person. ForA at a later meeting'.
4. Memoranda, working Substantially revised to
papers and limit what records are
correspondence (i) held by exempt and who holds
or requested from these records. [Revised
members of the General text: "The personal
Assembly or the Division working papers of the
of Legislative Services or Governor, Lt. Gov.,
(ii) held or requested by Attorney General,
the Office of the Governor members of the General
or Lieutenant Governor, Assembly, the mayor or
...-\ttorney General or the chief executive officer of
mayor or other chief any political subdivision of
executive officer of any VA, and the president or
political subdivision of the other chief executive
Commonwealth or the officer of any state·
president or other chief supported institution of
executive officer of any higher education.]

,. state·supported institution
of higher education. This
exclusion shall not apply
to memoranda, studies or
other papers held or

A'

requested by the mayor or
other chief executive
officer of any political
subdivision which are
specifically concerned with
the evaluation of
performance of the duties
and functions of any
locally elected official and

I were prepared after June
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RELATING TO CURRENT LAW PROPOSED
REDR.-\FT

30, 1992, nor shall this
exclusion apply to agenda
packets prepared and
distributed to public
bodies for use at a
meeting.
Except as provided in § IEliminated.
30-28.18, memoranda,
working papers and
correspondence of a
member of the General
Assembly held by the
Division of Legislative
Services shall not be
released by the Division
without the prior consent
of the member.
5. \Vritten opinions of the Revised to read: Records
city, county and town protected by the attorney-
attorneys of the cities, client privilege.
counties and towns in the
Commonwealth and any
other writing protected by
the attorney-client
privilege.

6. 11emoranda, working Revised to read: Legal
papers and records memoranda and working
compiled specifically for papers compiled......
use in litigation or as a
part of an active
administrative
investigation concerning a
matter which is properly
the subject of an executive
or closed meeting under §
2.1-344 and material Eliminates "material
furnished in confidence furnished in confidence
with respect thereto. with respect thereto."
7. Confidential letters and Same.
statements of
recommendation placed in
the records of educational
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REDRAFT

agencies or institutions
respecting (i) admission to
any educational agency or
institution, (ii) an
application for
employment, or (iii)
receipt of an honor or
honorary recognition.

8. Library records which Same.
can be used to identify
both (i) any library patron
who has borrowed
material from a library
and (ii) the material such
patron borrowed.
9. Any test or examination Same.
used, administered or
prepared by any public
body for purposes of
evaluation of (i) any
student or any student's
performance, (ii) any
employee or employment
seeker's qualifications or
aptitude for employment,
retention, or promotion, or
(iii) qualifications for any
license or certificate
issued by any public body.
.........
"'·hen, in the reasonable
opinion of such public
body, any such test or
examination no longer has
any potential for future
use, and the security of
future tests or
examinations will not be
jeopardized, such test or
examination shall be
made available to the
public. However,
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

minimum competency
tests administered to
public school children
shall be made available to
the public
contemporaneously with
statewide release of the
scores of those taking such
tests, but in no event shall
such tests be made
available to the public
later than six months
after the administration of
such tests.
10. Applications for Same.
admission to examinations
or for licensure and
scoring records
maintained by the
Department of Health
Professions or any board
in that department on
individuallicensees or
applicants ......
11. Records of active Same.
investigations being
conducted by the
Department of Health
Professions or by any
health regulatory board in
the Commonwealth.
12. Memoranda, legal Revised to read: Records
opinions, working papers recorded in or compiled....
and records recorded in or
compiled exclusively for
executive or closed
meetings lawfully held
pursuant to § 2.1-344.

Adds that no record which
is otherwise open under
FOIA may be deemed
exempt ble it has been
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

reviewed or discussed in a
closed meeting.

13. Reports, documentary Same.
evidence and other
information as specified in
§§ 2.1-373.2 and 63.1-55.4.
14. Proprietary Specific exemption
information gathered by eliminated. Included
or for the Virginia Port under '''category''
Authority ...... exemption for trade

secrets.
15. Contract cost Same.
estimates prepared for the
confidential use of the
Department of
Transportation in
awarding contracts for
construction or the
purchase of goods or
services and records,
documents and automated
systems prepared for the
Department's Bid Analysis
and ~lonitoringProgram.
16. Vendor proprietary Specific exemption
information software eliminated. Included
which may be in the under "'category"
official records of a public exemption for trade
bodv........ secrets.
17. Data, records or Same.
information of a
proprietary nature
produced or collected by or -'

for faculty or staff of state
institutions of higher
learning, other than the
institutions' financial or
administrative records, in
the conduct of or as a
result of study or research
on medical, scientific,

I
technical or scholarly
issues. whether sponsored
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RELATI~G TO CURRENT LAW PROPOSED
REDRAFT

by the institution alon"e or
in conjunction with a
governmental body or a
private concern, where
such data, records or
information has not been
publicly released, I
published, copyrighted or
patented.
18. Financial statements Specific exemption
not publicly available filed eliminated. Included
with applications for under lItcategory"
industrial development exemption for trade
financings. secrets.
19. Lists of registered Same.
owners of bonds issued by
a political subdivision of
the Commonwealth,
whether the lists are
maintained by the
political subdivision itself
or by a single fiduciary
designated by the political
subdivision.
20. Confidential Specific exemption
proprietary records, eliminated. Included
voluntarily provided by under "'category"
private business pursuant exemption for trade
to a promise of secrets.
confidentiality from the
Department of Business
Assistance, the Virginia
Economic Development
Partnership or local or
regional industrial or
economic development
authorities or
organizations, used by the
Department, the
Partnership, or such
entities for business, trade
and tourism development;
and memoranda, working



RELATING TO CURRENT LAW PROPOSED
REDRAFT

papers or other records
related to businesses that
are considering locating or
expanding in Virginia,
prepared by the
Partnership, where
competition or bargaining
is involved and where, if
such records are made
public, the financial
interest of the
governmental unit would
be adversely affected.
21. Information which was Same.
filed as confidential under
the Toxic Substances
Information Act ..... ,
22. Documents as specified Merged with exemption
in § 58.1·3. for tax returns.
23. Confidential records, Same.
including victim identity,
provided to or obtained by
staff in a rape crisis center
or a program for battered
spouses.
24. Computer software Same.
developed by or for a state
agency, state-supported
institution of higher
education or political
subdivision of the
Commonwealth.
25. Investigator notes, and Same.
other correspondence and
information, furnished in
confidence with respect to
an active investigation of
individual employment
discrimination complaints
made to the Department
of Personnel and

~ Training.........
26. Fisheries data which Same.

C-12



RELATING TO CURRENT LAW PROPOSED
REDRAFT

would permit
identification of any
person or vessel, except
when required by court
order as specified in §
28.2-204.
27. Records of active Same.
investigations being
conducted by the
Department of Medical
Assistance Services.....
28. Documents and Same.
writings furnished by a
member of the General
Assembly to a meeting of a
standing committee,
special committee or
subcommittee of his house
established solely for the
purpose of reviewing
members' annual
disclosure statements and
supporting materials filed
under § 2.1-639.40 or of
form ulating advisory
opinions to members on
standards of conduct, or
both.
29. Customer account Same.
information of a public
utility affiliated with a
political subdivision of the
Commonwealth......
30. Investigative notes Same.
and other correspondence
and information furnished
in confidenee with respect
to an investigation or
conciliation process
involving an alleged
unlawful discriminatory
practice under the
Virginia Human Rights



PROPOSED
REDRAFT

CURRENT LAW~'----------r--------------r-----------'"
RELATING TO

Act ......
31. Investigative notes; Same.
proprietary information
not published, copyrighted
or patented; information
obtained from employee
personnel records;
personally identifiable
information regarding
residents, clients or other
recipients of services; and
other correspondence and
information furnished in
confidence to the
Department of Social
Services in connection
with an active
investigation of an
applicant or licensee ......
32. Reports, manuals, Specific exemption
specifications, documents, eliminated. Included
minutes or recordings of under "'category..
staff meetings or other exemption for security
information or materials manuals, etc.
of the \Tirginia Board of
Corrections, the Virginia
Department of Corrections
or any institution thereof

" .,. that disclosure or public
dissemination of such
materials would
jeopardize the security of
any correctional or
juvenile facility or '"

institution, as follows:
(i) Security' manuals,
including emergency plans
that are a part thereof;
(ii) Engineering and
architectural drawings of
correctional and juvenile
facilities, and operational

I specifications of security
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

systems utilized by the
Departments....
(iii) Training manuals
designed for correctional
and juvenile facilities to
the extent that they

Iaddress procedures for I
institutional security,
emergency plans and
security equipment;
(iv) Internal security
audits of correctional and
juvenile facilities, but only
to the extent that they
specifically disclose
matters described in (i),
(ii), or (iii) above or other
specific operational details
the disclosure of \vhich
would jeopardize the
security of a correctional
or juvenile facility or
institution;
(v) Minutes or recordings
of divisional, regional and
institutional staff
meetings or portions
thereof to the extent that
such minutes deal with
security issues listed in (i),
(ii), (iii), and (iv) of this
subdivision;
(vi) Investigative case files
by investigators
authorized ...... ;
(vii) Logs or other
documents containing
information on movement
of inmates, juvenile clients
or employees; and
(viii) Documents disclosing
contacts between inmates,
juvenile clients and law-



RELATING TO CURRENT LAW PROPOSED
REDRAFT

enforcement personnel.
Notwithstanding the
provisions of this
subdivision, reports and
information regarding the
general operations of the
Departments, including
notice that an escape has
occurred, shall be open to
inspection and copying as
provided in this section.
33. Personal information, Eliminated.
as defined in §- 2.1-379, (i)
filed with the Virginia
Housing Development
Authority concerning
individuals who have
applied for or received
loan$ or other housing
assistance or who have
applied for occupancy of or
have occupied housing
financed, owned or
otherwise assisted by the
'·irginia Housing
Development Authority,
(ii) concerning persons
participating in or persons
on the waiting list for
federally funded rent-
assistance programs, or
(iii) filed with any local
redevelopment and
housing authority created
pursuant to § 36-4
concerning persons
participating in or persons
on the waiting list for
housing assistance
programs funded by local
governments or by any

f
such authority. However,
access to one's own
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information shall not be
denied.
34. Documents regarding Same.
the siting of hazardous
waste facilities .....
35. Appraisals and cost Same.
estimates of real property
subject to a proposed
purchase, sale or lease,
prior to the completion of
such purchase, sale or
lease.
36. Records containing Same.
information on the site
specific location of rare,
threatened, endangered or
otherwise imperiled plant
and animal species,
natural communities,
caves, and significant
historic and archaeological
sites if, in the opinion of
the public body which has
the responsibility for such
information, disclosure of
the information would
jeopardize the continued
existence or the integrity
of the resource. This
exemption shall not apply
to requests from the owner
of the land upon which the
resource is located.
37. Official records, Same.
memoranda, working
papers, graphics, video or
audio tapes, production
models, data and
information of a
proprietary nature
produced by or for or
collected by or for the
State Lottery Department
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relating to matters of a
specific lottery game
design, development,
production, operation,
ticket price, prize
structure, manner of
selecting the winning
ticket, manner of payment
of prizes to holders of
\\Tinning tickets, frequency
of drawings or selections
of winning tickets, odds of
winning, advertising, or
marketing, where such
official records have not
been publicly released,
published, copyrighted or
patented. \\"hether
released, published or
copyrighted, all game-
related information shall
be subject to public
disclosure under this
chapter upon the first day
of sales for the specific
lottery game to which it
pertains.
38. Official records of Same.

", studies and investigations
by the State Lottery
Department of (i) lottery
agents, (ii) lottery
vendors, (iii) lottery -'
crimes under §§ 58.1-4014
through 5&.1-4018, (iv)
defects in the law or
regulations which cause
abuses in the
administration and
operation of the lottery
and any evasions of such

I
provisions, or (v) use of the
lottery as a subterfuge for
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organized crime and .
illegal gambling where
such official records have
not been publicly released,
published or copyrighted.
.....
39. Those portions of I Specific exemption
engineering and eliminated. Included
construction drawings and under "'category"
plans submitted for the exemption for trade
sale purpose of complying secrets.
with the building code in
obtaining a building
permit which would
identify specific trade
secrets or other
information the disclosure
of which would be harmful
to the competitive position
of the owner or lessee;
however, such information
shall be exempt only until
the building is completed.
Information relating to
the safety or
environmental soundness
of any building shall not
be exempt from disclosure.
40. [Repealed.] Deleted.
41. Records concerning Same.
reserves established in
specific claims
administered by the
Department of General
Services through its
Division of Risk
Management ..... or by any
county, city, or town.
42. Information and Same.
records collected for the
designation and
verification of trauma
centers and other
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specialty care centers
within the Statewide
Emergency Medical
Services System and
Services......
43. Reports and court Same.
documents required to be
kept confidential pursuant
to § 37.1-67.3.
44. [Repealed.] Deleted.
45. Investigative notes; Revised to read: U

correspondence and Investigative notes,
information furnished in correspondence and

.confidence with respect to information furnished in
an investigation; and confidence to the (i)
official records otherwise Auditor of Public
ex.empted by this chapter Accounts, (ii) JLI\RC, or
or any Virginia statute, (iii) Department of the
provided to or produced by State Internal Auditor re:
or for the Auditor of Public the fraud, waste abuse
Accounts and the Joint hotline.
Legislative Audit and
Review Commission; or Remainder of exemption
investigative notes, substantially the same.
correspondence,
documentation and
information furnished and
provided to or produced by
or for the Department of
the State Internal Auditor
with respect to an
investigation initiated
through the State
Employee Fraud, \Vaste
and Abuse Hotline ........
46. Data formerly required Same.
to be submitted to the
Commissioner of Health
relating to the
establishment of new or
expansion of existing

f

clinical health services,
acquisition of major
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medical equipment, or
certain projects requiring
capital expenditures .....
47. Documentation or Same.
other information which
describes the design,
function, operation or
access control features of
any security system,
whether manual or
automated, which is used
to control access to or use
of any automated data
processing or
telecommunications
svstem.
48. Confidential financial Specific exemption
statements, balance eliminated. Included
sheets, trade secrets, and under "'category"
revenue and cost exemption for trade
projections provided to the secrets.
Department of Rail and
Public Transportation,
provided such information
is exempt under the
federal Freedom of
Information Act or the
federal Interstate
Commerce Act or other
laws administered
Interstate Commerce
Commission or the
Federal Rail
Administration ........
49. In the case of Same.
corporations organized by
the Virginia Retirement
System, (i) proprietary
information provided by,
and financial information
concerning, coventurers,
partners, lessors, lessees,
or investors, and (ii)
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records concerning the
condition, acquisition,
disposition, use, leasing,
development, coventuring,
or management of real
estate ...... __ ..
50. Confidential Specific exemption
proprietary records eliminated. Included
related to inventory and under "'category"

sales, voluntarily provided exemption for trade
by private energy secrets.
suppliers to the
Department of 1fines,
1\hnerals and Energy,
used by that Department
for energy contingency
planning purposes........
51. Confidential Specific exemption
proprietary information eliminated. Included
furnished to the Board of under '''category"

1\.fedical.Assistance exemption for trade
Services or the Medicaid secrets.
Prior Authorization
Advisorv Committee.......
52. [Repealed.] Deleted.
53. Proprietary, Specific exemption
commercial or financial eliminated. Included
information, balance under "'category"
sheets, trade secrets, and exemption for trade
revenue and cost secrets.
projections provided by a
private transportation
business to the Virginia -'
Department of
Transport~tionand the
Department of Rail and
Public Transportation for
the purpose of conducting
transportation studies
needed to obtain grants or
other financial assistance
under the Intermodal

I Surface Transporta tion
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Efficiency Act of 1991.: .....
54. Names and addresses Eliminated.
of subscribers to Virginia
Wildlife magazine,
published by the
Department of Game and
Inland Fisheries, provided
the individual subscriber
has requested in writing
that the Department not
release such information.
55. Reports, documents. Specific exemption
memoranda or other eliminated. Included
information or materials under "'category"
which describe any aspect exemption for security
of security used by the manuals, etc.
\Tirginia 11useum of Fine
Arts .......as follows:
a. Operational, procedural
or tactical planning
documents, including any
training manuals to the
extent they discuss
security measures;
b. Surveillance
techniques;
c. Installation, operation,
or utilization of any alarm
technology;
d. Engineering and
architectural drawings of
the Museum or any
warehouse;
e. Transportation of the
Museum's collections,
including routes and
schedules; or
f. Operation of the
Museum or any
warehouse used by the
Museum involving the:
(1) Number of employees,
ineluding securitv ~ards,
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present at any time; or
(2) Busiest hours, with the
maximum Dumber of
visitors in the Museum.
56. Reports, documents, Specific exemption
memoranda or other eliminated. Included
information or materials under "'category"
which describe any aspect exemption for security
of security used by the manuals, etc.
Virginia Department of
Alcoholic Beverage
Control .....as follows:
(i) Operational, procedural
or tactical planning
documents, including any
training manuals to the
extent they discuss
security measures;
(ii) Surveillance
techniques;
(iii) The installation,
operation, or utilization of
any alarm technology;
(iv) Engineering and
architectural drawings of
such government stores or
warehouses;
(v) The transportation of
merchandise, including
routes and schedules; and
(vi) The operation of any
government store or the
central warehouse used by
the Department of
Alcoholic Beverage
Control involving the:
a. Number of employees
present during each shift;
b. Busiest hours, with the
maximum number of
customers in such
government store; and

t c. Banking system used.
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including time and place
of deposits.
57. Information required Same.
to be provided pursuant to
§ 54.1-2506.I.
58. Confidential Specific exemption
information designated as eliminated. Included
provided in subsection D under '''category"

of § II-52 as trade secrets exemption for trade
or proprietary information secrets.
by any person who has
submitted to a public body
an application for
prequalification to bid on
public construction
projects.....
59. All information and Same.
records acquired duri~g a
review of any child death
by the State Child
Fatality Review Team ....
60. Investigative notes, Same.
correspondence,
documentation and
information provided to or
produced by or for the
committee or the auditor
with respect to an
investigation or audit
conducted pursuant to §
15.1-765.2.......
61. Financial, medical, Same.
rehabilitative and other
personal information
concerning applicants for
or recipients of loan funds
submitted to or
maintained by the
Assistive Technology Loan
Fund Authoritv .......
62. Confidential Specific exemption
proprietary records which eliminated. Included
are voluntarily provided under "'category"
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by a private entity exemption for trade
pursuant to a proposal secrets.
filed with a public entity
under the Public-Private
Transportation Act of
1995 (§ 56-556 et seq.),
pursuant to a promise of
confidentiality from the
responsible public entity,
used by the responsible
public entity for purposes
related to the development
of a qualifying
transportation facility;
and memoranda, working
papers or other records
related to proposals filed
under the Public-Private
Transportation Act of
1995, ...... .In order for
confidential proprietary
information to be excluded
from the provisions of this
chapter, the private entity
shall (i) invoke such
exclusion upon submission
of the data or other
materials for which
protection from disclosure
is sought, (ii) identify the
data or other materials for
which protection is sought,
and (iii) state the reasons
why protection is
necessary.........
63. Records of law- Specific exemption
enforcement agencies, to eliminated. Included
the extent that such under "'category"

records contain specific exemption for security
tactical plans, the manuals, etc.
disclosure of which would
jeopardize the safety or

f security of law-
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

enforcement personnel or
the general public;
engineering plans,
architectural drawings, or
operational specifications
of governmental law-
enforcement facilities, I
including but not limited
to courthouses, jails, and
detention facilities, ......
64. All records of the Specific exemption
University of Virginia or eliminated. Included
the University of Virginia under '''category''
Medical Center which exemption for trade
contain proprietary, secrets.
business-related
information pertaining to
the operations of the
University of Virginia
f\Iedical Center~ ......
65. Patient level data Same.
collected by the Board of
Health and not yet
processed, verified, and
released, .... to the Board
by the nonprofit
organization with which
the Commissioner of
Health has contracted......
66. Records of the Medical Specific exemption
College of Virginia eliminated. Included
Hospitals Authority under "'category"

pertaining to any of the exemption for trade
followin g: (i) an secrets.
individual's qualifications
for or continued
membership on its
medical or teaching staffs;
proprietary information
gathered by or in the
possession of the
Authority from third
parties pursuant to a
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

promise of confidentiality;
contract cost estimates
prepared for confidential
use in awarding contracts
for construction or the
purchase of goods or
services; data, records or
information of a
proprietary nature
produced or collected by or
for the Authority or
members of its medical or
teaching staffs; financial
statements not publicly
available that may be filed
with the Authority from
third parties; the identity,
accounts or account status
of any customer of the
Authority; consulting or
other reports paid for by
the Authority to assist the
Authority in connection
with its strategic planning
and goals; and the
determination of
marketing and operational
strategies where
disclosure of such
strategies would be
harmful to the competitive
position of the Authority;
and (ii) data, records or
information of a
proprietary nature
produeed or collected by or
for employees of the
Authority, other than the
Authority's financial or
administrative records, in
the conduct of or as a
result of study or research
on medical, scientific,

C-28



RELATING TO CURRENT LAW PROPOSED
REDRAFT

technical or scholarly
issues, whether sponsored
by the Authority alone or
in conjunction with a
governmental body or a
private concern. when
such data, records or
information have not been
publicly released,
published, copyrighted or
patented.
67. Confidential Specific exemption
proprietary information or eliminated. Included
trade secrets, not publicly under Wcategory"
available. provided by a exemption for trade
private person or entity to secrets.
the Virginia Resources
Authority or to a fund.
administered..... by the
\Tirginia Resources
Authoritv........
68. Confidential Specific exemption
proprietary records which eliminated. Included
are provided by a under "'category"
franchisee under § 15.2- exemption for trade
2108 to its franchising secrets.
authority....... In order for
confidential proprietary
information to be excluded
from the provisions of this
chapter, the franchisee
shall (i) invoke such
exclusion upon submission
of the data or other
materials for which
protection from disclosure
is sought, (ii) identify the
data or other materials for
which protection is sought,
and (iii) state the reason
why protection is
necessary.
69. Records of the Same.
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Intervention Program
Committee within the
Department of Health
Professions to the extent
such records may identify
any practitioner who may
be, or who is actually,
impaired to the extent
disclosure is prohibited by
§ 54.1-2517.
70. Records submitted as a Same.
grant application, or
accompanying a grant
application, to the
Commonwealth
Neurotrauma Initiative
Advisory Board ......
71. Information which Same.
would disclose the security
aspects of a system safety
program plan adopted
pursuant to 49 C.F.R. Part
659 by the
Commonwealth's
designated Rail Fixed
Guideway Systems Safety
Oversight agencv......
72. Documents and other Specific exemption
information of a eliminated. Included
proprietary nature under "'category"

furnished by a supplier of exemption for trade
charitable gaming secrets.
supplies to the Charitable
Gaming Commission .....
73. Personal information, Same.
as defined in § 2.1-379,
provided to the Board of
the Virginia Higher
Education Tuition Trust
Fund or its employees by
or on behalf of individuals
who have requested

I information about, applied
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

for, or entered into
prepaid tuition
contracts......
74. Any record copied, This exemption, added in
recorded or received by the 1998, was not included in
Commissioner of Health in the draft.
the course of an
examination, investigation t
or review of a managed
care health insurance plan
licensee pursuant to §§
32.1-137.4 and 32.1-137.5,
including books, records,
files, accounts, papers,
documents, and any or all
computer or other
recordings.

See Appendix B for text of
"category" exemptions for
(i) trade secrets and (ii)
security manuals, etc.

See Appendix B for text of
new criminal records
section (§ 2.1-342.2)

Source: Maria J.K. Everett, Senior Attorney, Division of Legislative Services
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APPENDIX D

FOIA--OPEN MEETINGS
COMPARISON

(CURRENT LA W vs PROPOSED REDRAFT)
HJR 187 (1998)

RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-343-Meetings to Except as otherwise Revised to read: All
be public; notice; specifically provided, meetings of public bodies
recordings; minutes meetings shall be public. shall be open, except

w here closed meetings are
authorized.

Notice shall be furnished Notice shall be given by
to any requesting citizen. placing the notice (i) in a

prominent location at each
office of the public body,
(ii) at the meeting site,
and (iii) on any electronic
or other bulletin board
maintained by the public
body, at least three
working days prior to the
meeting.

Notice for meetings where Same.
at least one gubernatorial
appointee shall state
whether public comment
will be received.

Notice on continuous basis Same. Adds that request
shall be requested at least shall include requester's
once a year in writing. daytime telephone

number.

Notice, reasonable under Revised to read: If
the circumstances, of emergency arises and the
special or emergency public body is unable to
meetings shall be given at meet in a regularly
same time notice given to scheduled session, the
public body. public body shall give
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-343-Meetings to notice of the rescheduled
be public; notice; meeting as soon as
recordings; minutes possible under the
(Cont'd) circumstances.

Unless exempt, one copy of Same.
agenda packet and
materials furnished to
public body shall be made
available at same time
such documents furnished
to public body.

Photographing, filming, Same.
recording or reproducing
an open meeting
permitted. Public body
may adopt rules gove~ning

placement and use of
equipment to prevent
interference with
proceedings.

Voting by secret or Same, but moved to § 2.1-
written ballot in open 343.2.
meeting is a violation of
FOIA.

Minutes shall be recorded Minutes shall be recorded
at all public meetings, at both open and closed
except: (i) standing or meetings. No exceptions.
other committees of Minutes and all other
General Assembly, (ii) records, including
legislative interim study audio/visual records shall
committees, (iii) study be deemed public records.
committees appointed by Audio/visual records of
the Governor, or (iv) study open meetings shall be
committees appointed by produced forthwith.
local governing bodies,
school boards under
certain circumstances.
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PROPOSED
REDRAFT

CURRENT LAW
~._--------~----------~----------.....,

RELATING TO

§ 2.1..343-Meetings to Adds:
be public; notice;
recordings; minutes No meeting shall be
(Cont'd) conducted through

telephonic, video,
electronic or other
cammunication means
w here the members are
not physically assembled
to discuss/transact public
business except state
public bodies in
accordance with § 2.1·
343.1 (Electronic
communication meetings).
[NOTE: Existing law,
moved from definition of
"meeting"]

Nothing in FOIA
construed to prohibit the
gathering/attendance of
two or more members of a
public body (i) at a
function where no part of
the purpose of the function
is to discuss/transact
public business.... , or (ii)
at a public forum,
candidate appearance or
debate.... [ NOTE~
Existing law, with
revisions to public forum
clause, moved from
definition of "meeting"]

§ 2.1-343.1. Electronic Violation of FOIA for any Same.
communication local public body to
meetings conduct an electronic

communication meeting;
although use of interactive
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-343.1. Electronic participation not
communication prohibited.
meetings (Cont'd)

State public bodies may Same.
conduct such meetings,
except closed meetings.
Where a quorum of the I
body is physically
assembled at one location
and additional members of
the body may participate
through telephonic means,
provided such
participation is available
to the public.

Notice of such meetings to Same.
be provided at least 30
days prior to the meeting.

Persons attending the Same.
meeting at any meeting
Iocation shall be afforded
the same opportunity to
address the public body as
persons attending the
primary location.

Interruption of the Same.
telephonic or video
broadcast of the meeting
shall result in the
suspension of the action
until public access
restored.

No more than 25% of all Same.
meeting held annually
may be telephonic or video
meetings.
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-343.2. Unless specifically Same.
Transaction of public provided, no vote of any
business other than by kind of the membership of
votes at meetings any public body shall be
prohibited. taken to authorize the

transaction of any public
business.

Nothing to prohibit Same.
separately contacting the
membership of a public
body to ascertain a
member's position with
respect to the transaction
of public business.

Adds: No public body
shall vote by secret or
written ballot, and unless
expressly provided in
FOIA (i.e., § 2.1-343.1), no
public body shall vote by
telephone or other
electronic communication
means. [NOTE: Existing
law moved from § 2.1-343]

§ 2.1-344. Closed Public bodies are not Revised to read: Public
meetings. required to conduct closed bodies may hold closed

meetings, but may, if meetings only for the
determined that a closed following purposes:
meeting is desirable only
for the following purposes:

1. Discussion, 1. Same.
consideration or
interviews of prospective
candidates for
employment; assignment,
appointment, promotion,

J
performance, demotion,
salaries, disciplining or



RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-344. Closed resignation of specific
meetings. (Cont'd) public officers, appointees

or employees of any public
body; and evaluation of
performance of
departments or schools of
state institutions of higher
education where such
matters regarding such
specific individuals might
be affected by such
evaluation. Any teacher
shall be permitted to be
present during an
executive session or closed
meeting in which there is
a discussion or
consideration of a
disciplinary matter which
involves the teacher and
some student or students
and the student or
students involved in the
matter are present,
provided the teacher
makes a written request
to be present to the
presiding officer of the
appropriate board.
2. Discussion or 2. Same.
consideration of admission
or disciplinary matters
concerning any student or
students of any state
institution of higher .
education or any state
school system. However,
any such student, legal
counsel and, if the student
is a minor, the student's
parents or legal guardians
shall be permitted to be
present during the taking



RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-344. Closed
meetings. (Conttd)

of testimony or
presentation of evidence at
an executive or closed
meeting, if such student,
parents or guardians so
request in writing and
such request is submitted
to the presiding officer of
the appropriate board.
3. Discussion or
consideration of the
condition, acquisition or
use of real property for
public purpose, or of the
disposition of publicly held
property, or of plans for
the future of a state
institution of higher
education which could
affect the value of
property owned or
desirable for ownership by
such institution.
4. The protection of the
privacy of individuals in
personal matters not
related to public business.
5. Discussion concerning a
prospective business or
industry or expansion of
an existing business or
industry where no
previous announcement
has been made of the
business' or industry's
interest in locating or
expanding its facilities in
the community.
6. The investing of public
funds where competition
or bargaining is involved,
where, if made public
initially, the financial
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3. Revised to read:
Discussion of the
acquisition of real
property for a public
purpose, or disposition of
publicly held real property
where discussion in an
open meeting would
adversely affect the value
of the property.

4. Specific exemption
eliminated.

5. Same.

6. Same.



RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-344. Closed interest of the
meetings. (Cont'd) governmental unit would

be adversely affected.
7. Consultation with legal 7. Revised to read:
counsel and briefings by Consultation with legal
staff members, counsel which is protected
consultants or attorneys, by the attorney-client
pertaining to actual or privilege and briefings by
probable litigation, or staff members,
other specific legal consultants, or attorneys
matters requiring the pertaining to actual or
provision of legal advice imminently threatened
by counsel. litigation, where

disclosure of such
consultation or briefing
would adversely affect the
bargaining or litigation
posture of the public body.

8. In the case of boards of 8. Same.
visitors of state
institutions of higher
education, discussion or
consideration of matters
relating to gifts, bequests
and fund-raising
activities, and grants and
contracts for services or
work to be performed by
such institution. However,
the terms and conditions
of any such gifts, bequests,
grants and contracts made
by a foreign government, a
foreign legal entity or a
foreign person and
accepted by a state
institution of higher
education shall be subject
to public disclosure upon
written request to the
appropriate board of
visitors. For the purpose of
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-344. Closed
meetings. (Cont'd)

I

this subdivision t (i)
t1foreign government"
means any government
other than the United
States government or the
government of a state or a
political subdivision
thereof; (ii) t1foreign legal
entity" means any Ie gal
entity created under the
laws of the United States
or of any state thereof if a
majority of the ownership
of the stock of such legal
entity is owned by foreign
governments or foreign
persons or if a majority of
the membership of any
such entity is composed of
foreign persons or foreign
legal entities, or any legal
entity created under the
laws of a foreign
government; and (iii)
"foreign person" means
any individual who is not
a citizen or national of the
United States or a trust
territory or protectorate
thereof.
9. In the case of the boards 9. Same.
of trustees of the Virginia
Museum of Fine .Arts and
The Science Museum of
Virginia, discussion or
consideration of matters
relating to specific gifts,
bequests, and grants.
10. Discussion or 10. Same.
consideration of honorary
degrees or special awards.
11. Discussion or 11. Same.
consideration of tests or
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-344. Closed examinations or other
meetings. (Cont'd) documents excluded from

this chapter pursuant to §
2.1·342 B 9.
12. Discussion, 12. Same.
consideration or review by
the appropriate House or
Senate committees of
possible disciplinary
action against a member
arising out of the possible
inadequacy of the
disclosure statement filed
by the member, provided
the member may request
in writing that the
committee meeting not be
conducted in executive
seSSIon.
13. Discussion of strategy 13. Same.
with respect to the
negotiation of a siting
agreement or to consider
the terms, conditions, and
provisions of a siting
agreement if the
governing body in open
meeting finds that an
open meeting will have a
detrimental effect upon
the negotiating position of
the governing"body or the
establishment of the
terms, conditions and
provisions of the siting
agreement, or both. .Al1
discussions with the
applicant or its
representatives may be
conducted in a closed
meeting or executive
session.
14. Discussion by the 14. Same.
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

(

§ 2.1-344. Closed
meetings. (Cont'd)

Governor and any
economic advisory board
reviewing forecasts of
economic activity and
estimating general and
nongeneral fund revenues.
15. Discussion or 15. Same.
consideration of medical
and mental records
excluded from this chapter
pursuant to § 2.1·342 B 3,
and those portions of
disciplinary proceedings
by any regulatory board
within the Department of
Professional and
Occupational Regulation
or Department of Health
Professions conducted
pursuant to § 9-6.14:11 or
§ 9-6.14:12 during which
the board deliberates to
reach a decision.
16. Discussion, 16. Same.
consideration or review of
State Lottery Department
matters related to
proprietary lottery game
information and studies or
investigations exempted
from disclosure under
subdivisions 37 and 38 of
subsection B of § 2.1-342.
17. Those portions of 17. Same.
meetings by local
government crime
commissions where the
identity of, or information
tending to identify,
individuals providing
information about crimes
or criminal activities
under a promise of
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-344. Closed anonymity is discussed or
meetings. (Cont'd) disclosed.

18. Discussion, 18. Same.
consideration, review and
deliberations by local
community corrections
resources boards
regarding the placement
in community diversion
programs of individuals
previously sentenced to
state correctional
facilities.
19. [Repealed.] 19. Deleted.
20. Those portions of 20. Same.
meetings in which the
Board of Corrections
discusses or discloses the
identity of, or information
tending to identify, any
prisoner who (i) provides
information about crimes
or criminal activities, (li)
renders assistance in
preventing the escape of
another prisoner or in the
apprehension of an
escaped prisoner, or (iii)
voluntarily or at the
instance of a prison official
renders other
extraordinary services, the
disclosure of which is
likely to jeopardize the
prisoner's life or safety.
21. Discussion ~fplans to 21. Same.
protect public safety as it
relates to terrorist
activity.
22. In the case of 22. Specific exemption
corporations organized by eliminated.
the Virginia Retirement
System, discussion or



RELATING TO CURRENT LAW PROPOSED
REDRAFT

•

§ 2.1-344. Closed
meetings. (Cont'd)

consideration of (i)
proprietary information
provided by, and financial
information concerning,
coventurers, partners,
lessors, lessees, or
investors, and (ii) the
condition, acquisition,
disposition, use, leasing,
development, coventuring,
or management of real
estate the disclosure of
which would have a
substantial adverse
impact on the value of
such real estate or result
in a competitive
disadvantage to the
corporation or subsidiary.
23. Those portions of 23. Same.
meetings in which
individual child death
cases are discussed by the
State Child Fatality
Review Team established
pursuant to § 32.1-283.1.
24. Those portions of 24. Same.
meetings of the University
of Virginia Board of
Visitors and those portions
of meetings of any persons
to whom management
responsibilities for the
University of Virginia
Medical Center have been
delegated, in which there
is discussed proprietary,
business-related
information pertaining to
the operations of the
University of Virginia
Medical Center, including
its business development

0-13



RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-344. Closed or marketing strategies
meetings. (Cont'd) and its activities with

existing or future joint
venturers, partners,or
other parties with whom
the University of Virginia
11edical Center has
formed, or forms, any
arrangement for the
delivery of health care, if
disclosure of such
information would be
harmful to the competitive
position of the Medical
Center.
25. In the case of the 25. Same.
Medical College of
\7irginia Hospitals
Authority, discussion-or
consideration of any of the
following: the condition,
acquisition, use or
disposition of real or
personal property;
operational plans that
could affect the value of
property, real or personal,
owned or desirable for
ownership by the
Authority; matters
relating to gifts, bequests
and fund-raising
activities; grants and
contracts for services or
work to be performed by
the Authority; marketing
or operational strategies
where disclosure of such
strategies would be
harmful to the competitive
position of the Authority;
members of its medical
and teaching staffs and
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

.

§ 2.1-344. Closed
meetings. (Cont'd)

qualifications for
appointments thereto; and
qualifications or
evaluations of other
employees.
26. Those portions of the
meetings of the
Intervention Program
Committee within the
Department of Health
Professions to the extent
such discussions identify
any practitioner who may
be, or who actually is,
impaired pursuant to
Chapter 25.1(§ 54.1-2515
et seq.) of Title 54.1.
27. Those meetings or
portions of meetings of the
Board of the Virginia
Higher Education Tuition
Trust Fund wherein
personal information, as
defined in § 2.1-379, which
has been provided to the
Board or its employees by
or on behalf of individuals
who have requested
information about, applied
for, or entered into
prepaid tuition contracts
pursuant to Chapter 4.9 (§
23-38.75 et seq.) of Title
23 is discussed.

B. No resolution,
ordinance, rule, contract,
regulation or motion
adopted, passed or agreed
to in an executive or
closed meeting shall
become effective unless
the public body, following
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26. Same.

27. Same.

Same. Second and third
sentences moved to new
subsection E.



RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-344. Closed the meeting, reconven-es in
meetings. (Cont'd) open meeting and takes a

vote of the membership on
such resolution, ordinance,
rule, contract, regulation
or motion which shall
have its substance
reasonably identified in
the open meeting. This
section shall not be
construed to (i) require the
disclosure of any contract
between the Intervention
Program Committee
within the Department of
Health Professions and an
impaired practitioner
entered into pursuant to
Chapter 25.1 of Title 54.1
or (ii) require the board of
directors of any authority
created pursuant to the
Industrial Development
and Revenue Bond Act (§
15.1-1373 et seq.), or any
public body empowered to
issue industrial revenue
bonds by general or
special law, to identify a
business or industry to
which subdivision A 5 of
this section applies.
However, such business or
industry must be
identified as a matter of
public record at least
thirty days prior to the
actual date of the board's
authorization of the sale
or issuance of such bonds.

C. Public officers Same.
improperly selected due to
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-344. Closed the failure of the public
meetings. (Cont'd) body to comply with the

other provisions of this
section shall be de facto
officers and, as such, their
official actions are valid
until they obtain notice of
the Iegal defect in their
election.

D. Nothing in this section Same.
shall be construed to
prevent the holding of
conferences between two
or more public bodies, or
their representatives, but
these conferences shall be
subject to the same
regulations for holding
executive or closed
sessions as are applicable
to any other public body.

New subsection E added.
See note above.

§ 2.1-344.1. Call of A. No meeting shall A. Revised to read: No
closed meetings; become an executive or closed meeting shall be
certification of closed meeting unless the held unless the public
proceedings. public body proposing to body proposing to convene

convene such meeting such meeting has taken an
shall have taken an affirmative recorded vote
affirmative recorded vote in an open meeting
in open session to that approving a motion which
effect, by motion stating (i) state specifically the
specifically the purpose or subject matter and the
purposes which are to be purpose of the meeting
the subject of the meeting, and (ii) makes specific
and reasonably identifying reference to the applicable
the substance of the exemption...
matters to be discussed. A
statement shall be Remainder of subsection
included in the minutes of A-Same.

• the open meeting which
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-344.1. Call of shall make specific
.closed meetings; reference to the applicable
certification of exemption or exemptions
proceedings. (Cont'd) from open meeting

requirements provided in
subsection A of § 2.1-344
or in § 2.1-345, and the
matters contained in such
motion shall be set forth
in those minutes. A
general reference to the
provisions of this chapter
or authorized exemptions
from open meeting
requirements shall not be
sufficient to satisfy the
requirements for an
executive or closed
meeting.

B. The notice provisions B. Same.
of this chapter shall not
apply to executive or
closed meetings of any
public body held solely for
the purpose of
interviewing candidates
for the position of chief
administrative officer.
Prior to any such
executive or closed
meeting for the purpose of
interviewing candidates
the public body shall
announce in an open
meeting that such
executive or closed
meeting shall be held at a
disclosed or undisclosed
location within fifteen
days thereafter.

C. The public body C. Same. but adds
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

I

§ 2.1-344.1. Call of
closed meetings;
certification of
proceedings. (Cont'd)

holding an executive or
closed meeting shall
restrict its consideration of
matters during the closed
portions only to those
purposes specifically
exempted from the
provisions of this chapter.

D. At the conclusion of
any executive or closed
meeting convened
hereunder, the public body
holding such meeting shall
reconvene in open session
immediately thereafter
and shall take a roll call or
other recorded vote to be
included in the minutes of
that body, certifying that
to the best of the
member's knowledge (i)
only public business
matters lawfully exempted
from open meeting
requirements under this
chapter, and (ii) only such
public business matters as
were identified in the
motion by which the
executive or closed
meeting was convened
were heard, discussed or
considered in the meeting
by the public body. Any
member of the public body
who believes that there
was a departure from the
requirements of
subdivisions (i) and (ii)
above, shall so state prior
to the vote, indicating the
substance of the departure
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requirement that that
matters discussed in
closed meeting are
identified in the motion
required by subsection A
above.

D. Same.



RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-344.1. Call of that, in his judgment, 'has
closed meetings; taken place. The
certification of statement shall be
proceedings. (Cont'd) recorded in the minutes of

the public body.

E. Failure of the IE. Same, but adds
certification required by requirement that, relating
subsection D, above, to to the recorded vote, that
receive the affirmative the minutes of the closed
vote of a majority of the meeting shall also
members of the public constitute evidence in any
body present during a enforcement proceeding.
closed or executive session
shall not affect the
validity or confidentiality
of such meeting with
respect to matters
considered therein in
compliance with the
provisions of this chapter.
The recorded vote and any
statement made in
connection therewith,
shall upon proper
a uthentication, constitute
evidence in any proceeding
brought to enforce this
chapter.

F. A public body may F. Same.
permit nonmembers to
attend an executive or
closed meeting if such
persons are deemed
necessary or if their
presence will reasonably
aid the public body in its
consideration of a topic
which is a subject of the
meeting.

G. Except as specifically G. Revised to read: No
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RELATING TO CURRENT LAW PROPOSED
REDRAFT

§ 2.1-344.1. Call of authorized by law, in no public body may take
closed meetings; event may any public body action on matters
certification of take action on matters discussed in any closed
proceedings. (Cont'd) discussed in any executive meeting, except at an

or closed meeting, except open meeting for which
at a public meeting for notice was given as
which notice was given as required by § 2.1-343.
required by § 2.1-343.

H. Minutes may be taken H. Revised to read:
during executive or closed Minutes taken during a
sessions of a public body, closed meeting of a public
but shall not be required. body shall not be subject
Such minutes shall not be to public disclosure, but
subject to mandatory may be introducedas
public disclosure. evidence in any action to

enforce the provisions of
this chapter.

Source: Maria J.K. Everett, Seltior Attorney, Division. of Legislative Services
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APPENDIX E

VIRGINIA FREEDOM OF INFORMATION ACT STUDY

HOUSE JOINT RESOLUTION - 187

A review of the Virginia Freedom of Infonnation Act (FOIA) draft legislation and a comparison ofhow
the current law and the draft bill treat criminal records and criminal investigations

Prepared by the

VIRGINIA DEPARTMENT OF STATE POLICE

August 26, 1998

§2.1-342.2.A(1) - "All
information" would require
everything in the investigative
case file to be turned over to the
requester. This will have a

I. All statistical information
regarding crime or patterns of

§2.1-342

--.EXISTlNG-SECTIOl\C---r------~~~~DOJ~~;---r-----EFFECT.-----._-

--------------...;..-------' 'r-------..;.."---------

§2.1-341 - "Criminal Incident Infonnation" IDeletes the definition of "criminal IThe deletion of the definition
means a general description of the criminal 'incident Information" and creates a new "criminal incident infonnation"
activity reported, the date and general ;section (§2.1-432.2) using the term has the effect of removing the
location the alleged crime was committed, i"criminal records". exemption from disclosure of
the identity of the investigating officer, and a 1 records concerning undercover
general description of any injuries suffered ! investigations and the disclosure
or property damaged or stolen; however, the i of infonnation regarding victims
identity of any victim, witness, undercover ,or victim's familv members in
officer, or investigative techniques or !conflict with the·provisions of
procedures need not but may be disclosed II§ 19.2-11.2.
unless disclosure is prohibited or restricted
under §19.2-11.2. The identity of any , The deletion of the
individual providing information about a ! iaforementioned definition
crime or criminal activity under a promise of i Iremoves the exemption provided
anonymity shall not be disclosed. i law enforcement from the

I
", ,provisions ofthe existing section.

The new language opens all
I criminal records, investigations
I and confidential information to
I the public upon request. (See
I
I" below)

--------------------..:_- ~-----------------------------------.;;...

'I Deletes the exclusion from the provisions 1§2.1-342.2 - The tenn "criminal
of the act. Provisions for disclosure of !records" and the requirement

B. The following records are excluded from !criminal records which includes formerly Iithat records concerning arrestees
the provisions of this chapter but may be •·leXcluded records and information. could be inappropriately
;disclosed by the custodian in his discretion, ,interpreted to mean "criminal
'except where such disclosure is prohibited by :§2.l-342.2. Disclosure of criminal history record infonnation"
,law: Ilrecords; limitations. (CHRI) as defined in §9-169.

This could be construed to be in
I. Memoranda, correspondence, !A. Records concerning crime, criminal conflict with the provisions of

evidence and complaints related to lincidents and arrestees shall be open to §19.2-389 as it pertains to the
criminal investigations; adult arrestee iinspection and copying and shall be dissemination ofCHRl.
photographs when necessary to avoid rproduced forthwith, notwithstanding the
jeopardizing an investigation in !provisions of §2.1-342. Such records
felony cases until such time as the shall include, but are not limited to:
release of such photograph will no
longer jeopardize the investigation;
reports submitted to the state and
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negative impact on agencies to
investigate criminal activity and
to keep infonnation necessary to
resolve the matter from public
scrutiny. In numerous instances,
the success of the investigation
depends on the inquiry being
done covertly.

local police, to investigators I criminal activity;
authorized pursuant to §53.1-16 and I 2. All infonnation concerning any
to the campus police departments of I reportable, noncriminal or
public institutions of higher education I criminal incident, whether a
as established by Chapter 17 I felony or misdemeanor, including
(§23-232 et seq.) of Title 23 in a description of the activity or
confidence; portions of records of violation reported; the date, time,
local government crime commissions ' and location ofany criminal
that would identify individuals incident, activity or violation; the
providing infonnation about crimes nature of any alleged violation; Providing a description of
or criminal activities under a promise whether the incident involved the property stolen in all instances,
of anonymity; records of local police use of a weapon; the identity of all especially regarding robbery
departments relating to neighborhood investigating agencies and where large sums of money are
watch programs that include the officers; a description of any taken, would be detrimental to
names, addresses, and operating injuries suffered or property the future safety of the victim.
schedules of individual participants in damaged or stolen; the identity of This would put the criminal
the program that are provided to such all victims; and the contents of element on notice that the
departments under a promise of any "911" or other emergency individual or entity had access to .
confidentiality; and all records of services calls relating to any or had money. For that reason the I
persons imprisoned in penal criminal incident, activity or FBI will not release the amount
institutions in the Commonwealth violation; or of money taken in bank
provided such records relate to the 3. The identity of all adult arrestees, robberies. I
imprisonment. Infonnation in the and all juvenile arrestees to the I
custody of law-enforcement officials I extent pennitted by law; the status The release of the contents of i
relative to the identity of any I of all charges or arrests; and any "an~" 91 ) or other e.mergen~y I
individual other than a juvenile who available photographs of adult services calls could Jeopardize I
is arrested and charged, and the status I arrestees, and ofjuvenile arrestees the confidentiality of individuals .
of the charge or arrest, shall not be I to the extent pennitted by law. providing essential infonnation
excluded from the provisions of this concerning criminal activity or
chapter. ,B. In the event of an active felony could result in retaliation against

linvestigation, criminal records may be the. i~dividual reporting criminal
;withheld to the extent that the release of activity.
:such records would cause a suspect to flee
:or evade detection, result in the §2.1-342.2.A(3) - The
'destruction of evidence, or would likely requirement to release of names
~eopardize the success of the and photographs of all arrestees
.investigation. will have a negative impact on
I the ability to conduct covert
·C. State or local law-enforcement investigation and may jeopardize
;officials shall withhold infonnation which officer safety, undercover
lwould identify any person assisting them operatives or interfere in the
lpursuant to a promise of confidentiality or apprehension of associates or
:anonymity. coconspirators.

io. Upon the request ofany crime victim. §2.1-342.2.8 - This exception
ino law-enforcement agency. attorney for should not be limited to felony
Ithe Commonwealth, court or the investigations only. All crimes
jDepartment of Corrections, or any should be considered serious

"

employee of any of them, shall disclose including misdemeanor crimes. It
crime infonnation except in accordance is as important to the victim and
'with §19.2-11.2. to society that class 1 & 2

misdemeanors be properly
investigated and resolved.

Releasing infonnation based
upon whether the victim has
requested that such infonnation
not be released will allow the
release of infonnation in those
instances when the victim is
incapacitated or otherwise does
not have knowledge of this
provision. Victims should not be
required to ask for protections
provided for under law.
(§19.2-11.2)
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Certain records to be kept by sheriffs and
chiefs of police

§2.1-342.B.63. - Records of
law-enforcement agencies, to the extent that
such records comain specific tactical plans,
the disclosure of which would jeopardize the
'safety or security of law-enforcement
personnel or the general public; engineering
plans, architectural drawings, or operational
specifications of governmental
law-enforcement facilities, including but not
limited to courthouses, jails, and detention
facilities, to the extent that disclosure could
jeopardize the safety or security of
'law-enforcement offices; however, general
descriptions shall be provided to the public
upon request.

'§2.1-342.0 ](50) - Engineering and Deletes the exclusion for release
architectural drawings, operational, of Records of law enforcement
'procedural, tactical planning or training ,agencies containing specific
manuals, or staff meeting minutes or tactical plans, the disclosure of

!other records, the disclosure of which which would jeopardize the
'would reveal surveillance techniques, safety or security of law
[security personnel deployments, alann enforcement personnel or the
!systems or technologies, or operational general public. The pro~osed

;and transportation plans or protocols, to amendment woul~ require the
:the extent such disclosure would release of the tactical and
Ueopardize the security or employee safety operations plans devel~ped by
!of (I) the Virginia Museum of fine arts or law enforcement ~gencles to deal
[any of its warehouses; (ii) any with and control rIots, hostag7
Igovernment store or warehouse controlled situations, road blocks, terrOrist
iby the Department of Alcoholic Beverage activities. Th~s wour~ b.e a ~oon
iControl; (iii) any courthouse, jail, for the terronst or cnmInal m
jdetention or law-enforcement facility, or that they would have access to all
IOv) any correctional or juvenile facility or of law enforcement's plans.
!institution under the supervision of the
;Department of Corrections or the
iDepartment of Juvenile Justice.

-"'-'--"'---'--"""'- -.-.--.---.-..-.-..------.--..-----..- r------..-------·-..-·------~_·_-----··----
§ 15.2-1722 i§ 15.2-1722 Deleting the exemption now

! . . provided for local law
'Certam records to be kept by sheriffs and enforcement personnel, arrest,
;chiefs of police investigative, reportable
! incidents and noncriminal

A. It shall be the duty of the sheriff or chief IA. It shall be the duty of the sheri~or incident, and local criminal
of police of every locality to insure, in 'chief of police of every locality to Insure, history record information will
addition to other records required by law, the !.in addition to other records required by !have the effect of making all
maintenance of adequate personnel, arrest, Jaw, the maintenance of adequate local records open. This will
investigative, reportable incidents, and !personnel, arrest, investigative, reportable :have a negative impact on the
noncriminal incidents records necessary for incidents, and noncriminal incidents investigation conducted by local
the efficient operation of a law-enforcement ,records necessary for the efficient enforcement agencies and the.
agency. Failure ofa sheriff or a chiefof ;operation ofa law-enforcement age?cY·privacy issues raised by openmg
po~ice t~ maintain such rec~rds or faiIur~ to !Fai~ure. ofa sheriff or a chi~f ofpohce to Icriminal.histOry.record
relinqUish such records to hiS successor In jmamtam such records or failure to information available to the
office shall constitute a misdemeanor. jrelinquish such records to his successor in general public.
Former sheriffs or chiefs of police shall be :office shall constitute a misdemeanor.
allowed access to such files for preparation !Former sheriffs or chiefs of police shall
of a defense in any suit or action. arising from !be allowed access to such files for
the performance of their official duties as lpreparation ofa defense in any suit or
sheriff or chief of police. The enforcement of Iaction arising from the performance of
this section shall be the duty of the attorney !their official duties as sheriff or ch ief of
for the Commonwealth of the county or city ipoIice. The enforcement of this section
wherein the violation occurs. Except for jshall be the duty of the attorney fo~ the
information in the custody of jCommonwealth of the county or City
law-enforcement officials relative to the jwherein the violation occurs. eJlsej3t Fer
'identity of any individual other than a jiRfeRB~isR iR the Gl:istaEly sf
juvenile who is arrested and charged, and the jl8:'I\' eRfeFsemeRt Bffi€iels relative t9 the
:status of the charge of arrest, the records iiaeRtity afaR)' iREliviEll:ial ether theA a
required to be maintained by this section :jl:iveRile '1/1:19 is 8:ffesteEi aREI el:largeEl, aREI
shall be exempt from the provisions of 'die staRis sf the shaFge af aITest, ths
Chapter 21 (§2.1-340 et seq.) of Title 2.1. 'rseBrss rettl:iiFeS ta I:le maiRtaiReElI:l)' this
: !seetieR shalll:le e7letBf3t fF9fft the
:8. For purposes of this section, the following !JlFBvisieRs efCtlat:Jter 21 (§2.1 349 el
,definitions shall apply: is.~.l .fTitl. 2.1.

"Arrest records" means a compilation of ,B. For purposes of this section, the
infonnation, centrally maintained in !,folloWing defInitions shall apply:
ilaw-enforcement custody, of any arrest or
temporary detention of an individual, l"Arrest records" means a compilation of
.including the identity of the person arrested iinfonnation, centrally maintained in
or detained, the nature of the arrest or ilaw-enforcement custody, of any arrest or
detention, and the charge, if any. ,temporary detention of an individual,

'!inclUding the identity of the person
."Investigative records" means the reports of ,arrested or detained, the nature of the
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"Reportable incidents records" means a
compilation of complaints received by a
law-enforcement agency and action taken by
'the agency in response thereto.

any systematic inquiries or examinations into ~arrest or detention t and the charget if any.
criminal or suspected criminal acts which I
have been committed, are being committed, l"lnvestigative records" means the reports
or are about to be committed. jof any systematic inquiries or

lexaminations into criminal or suspected
,"Noncriminal incidents records" means :criminal acts which have been committed,
[compilations of noncriminal occurrences of \are being committed, or are about to be
general interest to law-enforcement agencies, icommitted.
,such as missing persons, lost and found I
'property, suicides and accidental deaths. "Noncriminal incidents records" means
, !compilations of noncriminal occurrences
"Personnel records" means those records :of general interest to law-enforcement
maintained on each and every individual !agencies, such as missing persons, lost
employed by a law-enforcement agency land found property, suicides and
,which reflect personal data concerning the 'accidental deaths.
employee's age, length of service, amount of I
training, education, compensation level, and I"Personnel records" means those records
lother pertinent personal infonnation. lmaintained on each and every individual

lemployed by a law-enforcement agency
lwhich reflect personal data concerning
lthe employee's age, length of servicet

jamount of training, education,
icompensation level, and other pertinent
!personal infonnation.
I
I"Reportable incidents records" means a
,compilation of complaints received by a
jlaw-enforcement agency and action taken
iby the agency in response thereto.

© Commonwealth of Virginia.
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APPENorx F

1999 SESSION

991501492

Referred to Committee on General Laws

HOUSE BILL NO. 1985
Offered January 19, 1999

BIll to amend and reenact §§ 2.1-116.05. 2.1-340.1. 2.1-341. 2.1-341.1, 2.1-342, 2.1-343.
2.1-343.1, 2.1-343.2, 2.1-344, 2.1-344.1, 2.1-346, 2.1-346.1, 15.2-1722, 19.2-368.3, 23-50.16:32,
32.1-283.1, 52-8.3, and 54.1-25/7 of the Code of Virginia, to amend the Code of Virginia by
adding sections numbered 2./-34/.2, 2.1-342.01. and 2.1-342.2, and to repeal §§ 2.1-342.1 and
2.1-345 of the Code of Virginia, relating to the Freedom of Information Act; penalties.

Patrons-Woodrum, Barlow, Croshaw, Day, DeBoer, Diamonstein and May; Senators: Bolling,
Hawkins, Houck. Lambert, Trumbo and Wampler

Be it enacted by the General Assembly of Virginia:
1. That §§ 2.1~116.05, 2.1-340.1, 2.1·341, 2.1-341.1, 2.1~342, 2.1~343, 2.1-343.1, 2.1-343.2, 2.1-344,
2.1-344.1, 2.1-346, 2.1-346.1, 15.2~1722, 19.2·368.3, 23-50.16:32, 32.1-283.1, 52-8.3, and 54.1-2517
of the Code of Virginia are amended and reenacted, and that the Code of Virginia is amended
by adding sections numbered 2.1-341.2, 2.1-342.01, and 2.1~342.2, as follows:

§ 2.1-116.05. Grievance procedure generally.
A. It shall be the policy of the Commonwealth, as an employer, to encourage the resolution of

employee problems and complaints. To that end, employees must be able to freely, and without
retaliation, discuss their concerns with their immediate supervisors and management. To the extent
that such concerns cannot be resolved informally, the grievance procedure shall afford an immediate
and fair method for the resolution of employment disputes which may arise between state agencie'
and those employees who have access to the procedure under § 2.1-116.09.

B. As part of the Commonwealth's program of employee relations management, the Department
shall develop a grievance procedure that includes not more than three successively higher grievance
resolution steps and a formal hearing as provided in this chapter.

C. Prior to initiating a written grievance. the employee shall be encouraged to pursue an informal
complaint with his immediate supervisor. The supervisor shall have authority to resolve the complaint
if it involves actions within his control.

D. An employee may pursue a formal written grievance through the grievance resolution steps if
the complaint has been presented to management within thirty calendar days of the employee's
knowledge of the event that gave rise to the complaint. Employees' rights to pursue grievances shall
not be used to harass or otherwise impede the efficient operations of government.

E. Upon receipt of a timely written complaint, management shall review the grievance and respond
to the merits thereof. Each level of management review shall have the authority to provide the
employee with a remedy. At least one face-to-face meeting between the employee and management
shall be required. The persons who may be present at this meeting are the employee, the appropriate
manager, an individual selected by the employee, and an individual selected by the manager.
Witnesses may be called by either party.

F. Pursuant to § 2.1 342 B J 2.1-242.01 A 4 of the Virginia Freedom of Information Act and
§ 2.1-382 of the Virginia Privacy Protection Act of 1976, all information relating to the actions
grieved shall be made available to the employee by the agency, except as otherwise provided by law.
Information pertaining to other employees that is relevant to the grievance shall be produced in such a
manner as to preserve the privacy of the individuals not personally involved in the complaint or
dispute.

G. All time limitations prescribed in the grievance procedure, including, but not limited to,
submission of an initial complaint and employee appeal of management decisions, shall be reasonable,
specific, and equally applicable to the agency and the employee. Expedited grievance procedures sha'
be established for terminations, demotions, suspensions, and lost wages or salaries.

H. Within five workdays of the receipt of a written notice of noncompliance, failure of the
employee or the agency to comply with a substantial procedural requirement of the grievance
procedure without just cause may result in a decision against the noncomplying party on any qualified
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House Bill No. 1985

1 issue. Written notice of noncompliance by the agency must be made to the agency head. The Director
2 shall render all decisions related to procedural compliance, and such decisions shall be final.
3 I. Grievances qualified pursuant to § 2.1-116.06 that have not been resolved through the grievance
4 resolution steps shall advance to a hearing which shall be the final step in the grievance procedure.
5 § 2.1-340.1. Policy of chapter.
6 By enacting this chapter, the General Assembly ensures the people of lhis the Commonwealth
7 ready access to records in the custody of public officials and free entry to meetings of public bodies
8 wherein the business of the people is being conducted. Committees 9F sUgeommittees ef~ bedies
9 ereated ~ perferm delegated funetiens ef a~ bOOy ef ~~ a~ geGy sHall alsa eonEluet

10 tIieif meetings and business pursuant ~ this ehapter. The affairs of government are not intended to be
11 conducted in an atmosphere of secrecy since at all times the public is to be the beneficiary of any
12 action taken at any level of government. Unless ~ a public body or public official specifically elects
13 to exercise an exemption provided by this chapter or any other statute, every meeting shall be open to
14 the public and all repoRs, doeumeots aREI EAAef material, and all public records shall be available for
15 diselosl:lFe inspection and copying upon request. All public records and meetings shall be presumed
16 open, unless an exemption is properly invoked.
17 -This The provisions of this chapter shall be liberally construed to promote an increased awareness
18 by all persons of governmental activities and afford every opportunity to citizens to witness the
19 operations of government. Any exseptioR ef exemption from applieahility public access to records or
20 meetings shall be narrowly construed iR ef6ef thaf: He thffi.g wfl.ieR sReuld be~~ Be ht6deB
21 ffem any person., and no record shall be withheld or meeting closed to the public unless specifically
22 made exempt pursuant to this chapter or other specific provision of law. This chapter shall not be
23 construed to discourage the free discussion by govemment officials or employees of public matters

'vith the citizens of the Commonwealth.
+he~ bOOy All public bodies and public officials shall make reasonable efforts to reach an

26 agreement with the a requester concerning the production of the records requested.
27 Any ordinance adopted by a local governing body which conflicts with the provisions of this
28 chapter shall be void.
29 § 2.1-341. Definitions.
30 +he follo·.ving teRBS; whene¥er HSeEl 8f referred te 1ft tms eHepter, s.ftaII h1we the following
31 meaRings, t:tBJess a diffefent meaning eleafty appears f:Fem the eontextAs used in this chapter unless
32 the context requires a different meaning::
33 "Crimioal iReideot ioformatioR" meaRS a general deseri~tion ef the eriminal activity fepOReEl, the
34 date aRd general location the alleged a:ifBe was eomRHtted, me identity ef the investigatiRg offieer,
35 aRd a general deseription ef aRY injuries suffered 9f property damaged 9f sl&leat RO\'le¥er, the identity
36 ef any victim, 'Nitness, undersover officer, ef investigatiye teeflRiques 9f proeedHres ReeEI Ret eta may
37 be diselosed tiRIess diselosl:iFe is prohibited ef restReted HRdef § 19.2 11.2. +Be ideRtity ef aRY
38 iRdividl:laJ providing infellRatioR ageHt a eRme ef crimiRal aeti~'ity ttREieF a promise of aRonymity
39 shall Bel be disslosed.
40 "Exeel:itiYe FReetiRg" 9F "eloseEi meeting" "Closed meeting" means a meeting from which the
41 public is excluded.
42 "Emergency" means an unforeseen circumstance rendering the notice required by this chapter
43 impossible or impracticable and which circumstance requires immediate action.
44 "Meeting" or "meetings" means the meetings including work sessions, when sitting physically, or
45 through telephonic or video equipment pursuant to § 2.1-343.1. as a body or entity, or as an infonnal
46 assemblage of (i) as many as three members, or (ii) a quorum, if less than three, of the constituent
47 membership, wherever held, with or without minutes being taken, whether or not votes are cast, of
48 any public body, iasludiag aft)' legislati'le bedy, al:ltherit}" beard; bureau, commissioR,~ er
4° ageRsy ef the COHlmonwealtR er af aRY political sl:i19di¥ision af the CommoR'NealtR, iRelHEliRg~

BWRS aR9 eouRties; muoieipaJ cOI:iRcils, go¥emiRg geffies ef eounties, S€heGl boards aBEl planRiag
~ A cOHuRissioRS; boards af visitors af state iRstill:ltions ef highef educatioR; aREI ether orgaaizatieRs,
52 eorporatioRs er ageaeies ift Hie COfRHloRwealth, supported wheDy er priRsipally by~ ttiRds. +he
53 Reti€e provisioas ef this cRGf'ter sRaJ.l Bel~ ~ ~ said infoRnal meetings 9f gatherings af the
54 FAembers ef tHe General Assembly. Nothing iB tffis ehapter sRaJ.I Be CORstruea te mHe uRlawfl:il the
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1 gatheRAg 9f aUendaRce ef loWe 9f fOOfe ffJ:eml:lers at a~~ tB at aRy pIaee 9f fHRction where
2 He paR ef the p\upose ef SHffi gatheriflg 9f attendaRce is the diSCl:lssiOA 6f traRsactioR ef aay~
3 lnlsifless, aREI Stieh gatheriRg 9f attendance was Ret ealled 9f prearFaRged with aflY pHFflose ef
4 discl:lssiflg eF traRsaetiRg aRy l:ll:lsiRess at the~ beEIy 9f (+ij at a~ meetiAg whese pHflJose is
5 te iflfemt tHe electorate aREI Del te traesaet~ bHsiRess 9f te held disCHssioRS relating te the
6 traAsactiOA ef~ BHsiRess, e-Yeft tfteH.gh ~ performance at the ffJ:emeers individually 9f

7 collecthrely Hi the CORdHct ef~ bl:lsiness may be a tepf€ ef discussion 9f de9ale at SHeh~
8 meeting. The gathering of employees of a public body shall not be deemed a "meeting" subject to the
9 provisions of this chapter.

10 Ne meetiRg sflaI.I be condl:lcted tRrOl:lga telepfloRic, ~ electraftic 9f eHtef commHAicatioR
11 meaRS wflefe the members are Ret ph)'sically assembled te discHss er traRsact~ aHsiRess,~
12 as provided iH § 2.1 343.1 er as may specificaH)' Be proviaea ift +itIe ~ feF the summary
13 sl:lspeRsioR ef professional HceRses.
14 "Official records" fReaftS all writteR 9f priRted beaks; papers, leHefs; aOCl:lmeAts,~ aRd~
15 pHotograpHs, f.Hms; setffld recordiRgs, repetts 9f eHlef material, regaraless ef pA)'sical fefffi 9f

16 characteristics, prepared, OWRed, 9f ill the 13ossessiofl ef a~ bedy er aRy emplo)'ee 9f effi€ef ef a
17 ~ 00dy ia tae traRsactioR ef~ bHsiRess.
18 "Open meeting" or "public meeting" means a meeting at which the public may be present.
19 "Public body" means any ef tHe groHps, ageRcies er organizations eRHmerated ffi the defiRitioR ef
20 "ffieetiRg" as provided in thi5 section, inclHdiRg aay committees ef subcoffimiuees at the~ betiy
21 Ereated te perform delegated fURctioRS ef the~ Bedy 9f te aEl¥ise tfle~ bOOy legislative
22 body; any authority, board, bureau. commission, district or agency of the Commonwealth or of any
23 political subdivision of the Commonwealth, including cities, towns and counties; municipal councils,
24 governing bodies of counties, school boards and planning commissions; boards of visitors of stat
25 institutions of higher education; and other organizations, corporations or agencies in tit
26 Commonwealth, supported wholly or principally by public funds. It shall include any committee or
27 subcommittee of the public body created to perform delegated functions of the public body or to
28 advise the public body, and shall not exclude any such committee or subcommittee because it has
29 private sector or citizen members. Corporations orgaRilea by tfle Virginia RetiremeRt S)'stem are
30 "pl:lblic bodies" feF pHrposes ef tAts chapter.
31 "Public records" means all writings and recordings which consist of letters, words or numbers, or
32 their equivalent, set down by handwriting, typewriting, printing, photostatting, photography, magnetic
33 impulse, optical or magneto-optical form. mechanical or electronic recording or other form of data
34 compilation, however stored. and regardless of physical form or characteristics, prepared or owned
35 by, or in the possession of a public body or its officers, employees or agents in the transaction of
36 public business.
37 II Scholastic records" means those records, mes, documents, afld elhef materials containing
38 infonnation abeHt directly related to a student and maintained by a public body which is an
39 educational agency or institution or by a person acting for such agency or institution, bt*; fef . For
40 the purpose of access by a student, tIees ~ "scholastic records" shall include (i) financial records of
41 a parent or guardian Ref and (ii) records of instructional, supervisory, and administrative personnel
42 and educational personnel ancillary thereto, which are in the sole possession of the maker thereof and
43 which are not accessible or revealed to any other person except a substitute.
44 § 2.1-341.1. Notice of chapter.
45 A. Any person elected, reelected, appointed or reappointed to any body not excepted from this
46 chapter shall be furnished by the public body's administrator or legal counsel with a copy of this
47 chapter within two weeks following election, reelection, appointment or reappointment.
48 B. Public officials shall read and familiarize themselves with the provisions of this chapter.
49 § 2.1-341.2. Public bodies and records to which chapter inapplicable; voter registration and
50 election records.
51 A. The provisions of this chapter shall not apply to:
52 1. The Virginia Parole Board, except that (i) information from the Virginia Parole Board
53 providing the number of inmates considered by such Board for discretionary parole, the number of
54 inmates granted or denied parole, and the number of parolees returned to the custody of the
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Department of Corrections solely as a result of a determination by such Board of a violation of
parole shall be open to inspection and available for reLease, on a monthly basis, as provided by §
2.1-342, and (ii) all records concerning the finances of the Virginia Parole Board shall be public
records and subject to the provisions of this chapter. The infonnation required by clause (i) shall be
furnished by offense. sex, race. age of the inmate, and the locality in which the conviction was
obtained, upon the request of the party seeking the infonnation;

2. Petit juries and grand juries;
3. Family assessment and planning teams established pursuant to § 2.1-753; and
4. The Virginia State Crime Commission.
B. Public access to voter registration and election records shall be governed by the provisions of

Title 24.2 and this chapter. The provisions of Title 24.2 shaLL be controlling in the event of any
conflict.

§ 2.1-342. Public records to be open to inspection; procedure for requesting records and responding
to request~ charges.

A. Except as otherwise specifically provided by law, all offieial public records shall be open to
inspection and copying by any citizens of the Commonwealth during the regular office hours of the
custodian of such records. Access to such records shall not be denied to citizens of the
Commonwealth, representatives of newspapers and magazines with circulation in the Commonwealth,
and representatives of radio and television stations broadcasting in or into the Commonwealth. The
custodian of such records shall take all necessary precautions for their preservation and safekeeping.
Afty~ beQy eo\'ered HAdef

B. A request for public records shall identify the requested records with reasonable specificity. The
request need not make reference to this chapter in order to invoke the provisions of this chapter sRaIl
~ aD HHtial response le eitii!ens reql:lesting reeords epeR te insfleetion witffi.R fi-¥e weFk fIay-s aitef
.~~ at the reql:lest by the~ bOOy or to impose the time limits for response by a public

body. Any public body which is subject to this chapter and which is the custodian of the requested
records,; SH€h~ reql:lest sRaH aesignate the requested reeords wtffi reasonaale speeificit)". A
sflecifie refeFenee te tftts chapter by the reql:Jesting~ m ms reql:Jest shall Ret be Recessary le
Hweke the provisioRs 9f tfl.i.s eRapter aRd the time ltfftits fef respoflse 9y the~ bedy-; The
response by the~ eooy. witffiR 5t:left ~ weFk days sball be shall promptly. but in all cases
within five working days of receiving a request. make one of the following responses:

1. The requested records sRaJ.I will be provided to the requesting~ requester.
2. If the~ body deteFFAines that aft exemption applies te all 9f the reql:lested reeords, it fHay

refHse le fele.ase~ reeords aHd provide la the requesting~ a Wfi.tte.A explanation as le wRy
the records are Ret availaale wttR the eKplanatioA making speeifie referenee te the applicable GetIe
seetioRs whi€ft make the requested reeords exempt.
~ If the~ body aeteFRlIRes that aft eKemptioR applies le a~ 9f the reeJuestea records, it

may delete Of 8*€ise tfiat portion 9f the reeords le wIHffi an e*emptioR applies, bHt shaI-l aiselose the
remainder 9f the requested reeords aflEI provide te the requesting~ a 'NAUen e*planatioR as le
why tfle.se portioRs 9f the Fe€erd afe Rel available te tfle requesliRg~ wt#l the explanatioa
makiag specific referenee te the applieable (;ede sections wftt.€fl Hlake that portioR ef the reql:lested
reeords exempt. ARy reasonably segregatable portioR ef aH offieial reeeffi shall Be proYidee te aHY
pefS9R reql:JestiRg the reeerd aftef ~ deletioR ef the exempt portioR. The requested records will be
entirely withheld because their release is prohibited by law or the custodian has exercised his
discretion to withhold the records in accordance with the chapter. Such response shall (i) be in
writing, (ii) identify with reasonable panicularity the volume and subject matter of withheld records,
and (iii) cite, as to each category of withheld records, the specific Code section which authorizes the
withholding of the records. Any exemption not identified in the public body's initial response shall be
waived and may not be asserted thereafter for any purpose, including the defense of any action

rought to enforce this chapter.
3. The requested records will be provided in part and withheld in pan because the release of part

of the records is prohibited by law or the custodian has exercised his discretion to withhold a portion
of the records in accordance with this chapter. Such response shall (i) be in writing. (ii) identify with
reasonable particularity the subject matter of withheld portions, and (iii) cite. as to each category of
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1 withheld records, the specific Code section which authorizes the withholding of the records. Any
2 exemption not identified in the public body's initial response shall be waived and may not be asserted
3 thereafter for any purpose, including the defense of any action brought to enforce this chapter. When
4 a portion of a requested record is withheld, the public body may delete or excise only that portion of
5 the record to which an exemption applies and shall release the remainder of the record.
6 4. If tHe~ bedy determines that it is fJca€tieally impassible It is not practically possible to
7 provide the requested records or to determine whether they are available within the five-work-day
8 period, Hie~ aeey shaH sa ffifefm the reEIl:lestiRg~ aRfI shall fta¥e. Such response shall be
9 in writing and specify the conditions which make a response impossible. If the response is made

10 within five working days, the public body shall have an additional seven work days in which to
11 provide one of the three preceding responses.
12 NotlHflg m this seotion sRaJ.I proHibit any~ ge8y ffem petitioniRg C. Any public body may
13 petition the appropriate court for additional time to respond to a request for records when the request
14 is for an extraordinary volume of records and a response by the public body within the time required
15 by this chapter will prevent the public body from meeting its ·operational responsibilities. Before
16 proceeding with tffi.s the petition, however, the public body shall make reasonable efforts to reach an
17 agreement with the requester concerning the production of the records requested.
18 D. Subject to the provisions of subsections G and H, no public body shall be required to create a
19 new record if the record does not already exist. However, a public body may abstract or summarize
20 infonnation under such tenns and conditions as agreed between the requester and the public body.
21 E. Failure to respond to a request for records shall be deemed a denial of the request and shall
22 constitute a violation of this chapter. .
23 +he F. A public body may make reasonable charges for the eopying, seaF€fl time aRB eOHiputer
24 time eXfleases ffi the sUfJfll)!ing 9f SH€R reeords its actual cost incurred in accessing, duplicating,
25 supplying, or searching for the requested records. No public body shall impose any extraneous, '-
26 intermediary or surplus fees or expenses to recoup the general costs associated with creating or
27 maintaining records or transacting the general business of the public body. Any duplicating fee
28 charged by a public body shall not exceed the actual cost of duplication. The public body may also
29 make a reasonable charge for prepariag SO€I:lHleRls the cost incurred in supplying records produced
30 from a geographic infonnation system at the request of anyone other than the owner of the land that
31 is the subject of the request. However, such charges shall not exceed the actual cost to the public
32 body in supplying such records eF Sael:lRleAls, except that the public body may charge. on a pro rata
33 per acre basis. for the cost of creating topographical maps developed by the public body, for such
34 maps or portions thereof, which encompass a contiguous area greater than fifty acres. SueR All
3S charges for the supplying of requested records shall be estimated in advance at the request of the
36 citizen. +he~ befly may req1::lire the advanoe fJaymeRt ef oharges wRieR are subjeot t6 aaVaRee
37 determination.
38 In any case where a public body determines in advance that seafeIl aR6 eOflyiag charges for
39 producing the requested doeumeRts records are likely to exceed $200, the public body may. before
40 continuing to process the request, require the~ requestiRg the iaformalioR requester to agree to
41 payment of an amount Ret t6~ the a9VaRee aeteflftiflatiaa by fi.ve peF€eRt a deposit not to
42 exceed the amount of the advance detennination. The deposit shall be credited toward the final cost
43 of supplying the requested records. The period within which the public body~ shall respond under
44 this section shall be tolled for the amount of time that elapses between notice of the advance
45 determination and the response of the~ reEIuestiRg the infmmalian requester.
46 Offieial casores maiRtainea by a~ 00dy eB a eOHlfll:lter ef eHIef electroRic 6ata flfooessiRg
47 system wlHcfl are available te the~ t:tfttlef the pra\'isioas ef this ehapter shall be RlaEIe reasonaBly
48 aocessiBle te the~ at reasonaBle cesh
49 G. Public records maintained by a public body in an electronic data processing system, computer
50 database, OT- any other structured collection of data shall be made available to a requester at a
S1 reasonable cost, not 10 exceed the actual cost in accordance with subsection F. When electronic 01

52 other databases are combined or contain exempt and nonexempt records, the public body may provide
53 access to the exempt records if not otherwise prohibited by law, but shall provide access to the
54 nonexempt records as provided by this chapter.
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1 H. BegiaaiHg lu-ly -l, +99+; e:YefY Every public body of state government shall compile. and
2 annually update, an index of computer databases which contains at a minimum those databases created
3 by them on or after July I, 1997. "Computer database" means a structured collection of data or
4 Seel::lmeHts records residing in a computer. Such index shall be aft offisial a public record and shall
5 include, at a minimum, the following infonnation with respect to each database listed therein: a list of
6 data fields, a description of the format or record layout, the date last updated. a list of any data fields
7 to which public access is restricted, a description of each fonnat in which the database can be copied
8 or reproduced using the public body's computer facilities, and a schedule of fees for the production of
9 copies in each available form. The fonn, context. language, and guidelines for the indices and the

10 databases to be indexed shall be developed by the Director of the Department of Infonnation
11 Technology in consultation with the~ Librarian of Virginia and the State Archivist. The public
12 body shall not be required to disclose its software security, including passwords.
13 Public bodies shall Ret he relil::liref:l te~ 9f t>reflai=e a flartisular requested reeefEl if it aaes Ret
14 alFeaay~ J4l.9l.ie gedie5 may, 9al sftal.I ~ Be requiref:l te; aestrast 9f S\:lmmarize iRfermatioR ffem
15 ~ resords 9f soa't'ert an offisial feeefEI a\'ailaele i-a eRe fefm ime aRother fefm at me reEj\:lest ef
16 ~ eitizen. +Ae produce nonexempt records maintained in an electronic database in any tangible
17 medium identified by the requester, if that medium is used by the public body in the regular course of
18 business. No public body shall be required to produce records from an electronic database in a
19 fonnat not regularly used by the public body. However, the public body shall make reasonable efforts
20 to Fea€R aft agreemeRt with the reEt\:lester eORsemiRg me Jlrod\:lstioa at" the resords reEjwested provide
21 records in any format under such terms and conditions as agreed between the requester and public
22 body, including the payment of reasonable costs. The excision of exempt fields of information from a
23 database or the conversion of data from one available format to another shall not be deemed the
2 -eation. preparation or compilation of a new public record.
2. ~ te make aRy rest>ORse te a reEjl:lest fef: reserf:ls sfta.l.l Be a violaliea af tfli.s chat>ter ana
26 deemef:l a 4eniaI at" the reEtHest.
27 & +Re follovliHg resords Me exsll::lsed ffem the I3revisioas ef this sAaI3ter btit~ be disslosed by
28 the sl::lstoaiaR ta his discretioR,~ where SHeA diseles\:lre is I3roAieitea by law7
29 -h l\4emoraHda, sOrreSI30Rf:lease, eYideRSe ane eOfFlI3laiRts relateEI te criminal iRvestigatioAs; affiHt
30 an:estee flHotograI3hs wfleR Hecessary te a¥9ie jeoflardiziag an iRvestigatioH i-a feIeey eases \:liHH Sti€h
31 kme as tfte release ef Sti€h I3hetograph will Be IeRgef jeeI3arf:lize the iA'Iestigatioa;~ st:lemitted
32 te the ~ ana leeaI~ te irlYestigators al::llhorized I3\:lrS\:laflt te § 53.1 16 ana te the samflHS
33 peli€e eepartments at f*tblie iAstit\:ltioHS at" higAef ef:ll:lSatioR as estaelished by Chapter -1-+ (§ 23 232 et
34 seEH ef +itle 2-J msORHdeRse; I30rtieRS ef resords ef leeaI govemment €fi.me sommissioRs that wettkl
35 ideRtify iRdiJiis\:lals I3FovidiHg iRfermatiea aboot eRmes er srimioal asti'o'ities HHdef a I3remise ef
36 anoR)'mity; resords at" leeaI peli€e departmeRts relatiHg te Reigfiborhoof:l wateR pregrams that iaelude
37 tfte Rames. addresses, ana operatiRg sshedules ef iRdivif:lwal JlartieiI3aHts i-a the prografH that are
38 I3re',if:led te ~ departmeRts \:lfldef a flremise ef soafidentiality; and all resords ef persons
39 impriseAed m ptmaJ. iastitl:itions m tfie CommeR'Nealth previf:led 500ft resorf:ls relate te the
40 imprisonmeat. IRfermatien ta the s\:lstofly ef la';\' eafureement offisials relative te the ideRlity ef aRy
41 iRdividwal etHer tha:R a j\:lveRile wile is arrestef:l and charged, aBEl the stattiS ef the eharge eF arrest;
42 shall net be eKduf:led from the provisioRs ef HHs dtat>ter.
43 CrirRiRal iReideBt iRfeffHatioR relating te feIeey offeflses sflal.l Ret Be exsluf:lef:l frem the proYisioBS
44 ef this chapter; hov"ever, where the release at" cAmiRal iaeideRl lafermation is lHteIy te jeoflarf:lile aD

45 oageiRg sRmiRal iRYestigation 9f me safet;t ef aD inf:livid\:lal, eaHSe a sast>est te !lee ef eYaEIe
46 deteetioA, 9f restik ifl the destrHetioA ef evideRse, S\:l€h iRfeFmatioR may be witkHeld umtI tAe
47 above refereRsed f:lamage is He IeRgef lHteIy te 96aIf ffem release ef the iAfermation.
48 ;!; CORfideRtial reeonis at all iRvestigatieRs at af'pliealioRs fer lieeRses aaa l3erITMts, aOO aU
49 lisensees aRd permittees mage by 9f suemitted te me Aisehelie Be't'erage CORtrel BeaFd; Hle State
5 lHeFy DepartmeRt, the VirgiRia Raeiftg CemmissioR. ef me Charitable Gaming CommissioR.
5.l. ~ State income, eusiRess, aaa estate tax- returns, persoRal prot>erty ~ retHfRS, ssholastis reserfls
52 tHKI f'ersoRRel resords sORtaifliRg iRt'ormatioR sORsemiRg identifiaBle iRdi"'iti\:lals, e*€eJ* ~ Sti€h
53 aooess shall Ret Be denied te me persan whe is the SH8ject thereof, aad medieal
54 aAEI meatal reeords, e*€ef* that SH6h reseras eaR be f'ersoRally reviewed by the s\:lBjest perseH 9f a
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1 ph)'sieiaa af the subject persoR's clioice; liowever, the subject persoR's mental records may Rel be
2 persoaally reviewed by SH€b pefS6ft wkeR the sl:lbject peesoR's treatiag pliysiciaH has made a part ef
3 SH€b persoH's records a '.vriUeR statemeAt that ift ffis opiRioa a Fe¥iew at~ reconis ~ tfle sul3ject
4 peFS6R weHM be iRjurious kl the sul3ject flersoR's pHysical ef mental Reakh 9f well beiag.
5 WRere the persea wOO is tfle SHbjeel ef fRedical records is cORfiaed ift a~ 9f lecaI correctioRal
6 facility, the aamiRistFator ef effief medical etfl€eF ei S\:I€fl facility may as-sefl Sii€R cORfiaed persoR's
7 right at aceess kl tRe medical records if the admiaist:rator 9f ehief medical affieef has reasoRable
8 eattse te believe HnK Stteh coafiAed peFSefi fta.s aD iRfectimls disease 9f 9tHef meEiical conaitioR from
9 whtefl elftef perSORS sa coafiRed aeee te ge protected. Medit-al records shall be reviewed eRIy ana

10 sHaH Ret be ceptee by sueR admiaistrator 9f chief medical officer. +fte iRfeFIHatioa ia Hle medical
11 records at a JlefseR 56 cORfiaed sflal.I cORtiat:le kl be coafideatial aae sftal.l Ret be disclosed kl aRy

12 IJefS9R~ the sl:lbject 9y the admiRist:rator 9f ebief medical etfieef ef the facilit)' 9f~ as
13 provided by law:
14 PeF the purposes ef H:Hs cl=laflter sueR statistical summaries ef iacideRts aRd statistical Elata
15 cORcemiag f*l'lieRt abHse as may be compiled 9y the Commissioaer ef the Departmeflt ef ~4eRtal

16 Health, MeRtal Retardatioa aftEl Sl:ll3staRce AOOse Services sftaU be epeR te iaspectioa aftd releasable
17 as flro'lided tR subsectioa A ei HHs sectioR. Ne 5l:l6A summaries 9f 6ata sRaH iRCIl:lde aay
18 patieflt ieeRtifyiRg iRfermatioR. WReFe tfle~ whe is the SHbjeel ef sCAolastie 9f medical af*I
19 meRtaI recores is l:lftEieF tfle age ef eigliteefl, hts rigftt ef ac€e5S may be asserted~ by ffis gl:lardian
20 ef his~ iach:ldiag a RORCl:lstodial~ t:lftIess St:I€h pareRt's parer-Hal rtgIHs ha-Ye beeR
21 termiaated 9f a eeHft ef competeat juris€lictioa Has restricted 9f deffieEi S1:1€R acee5S-: Ia iRstaaees
22 wRefe the perseR wRe is the sul3jeet thereof is aR emaacipated mifter 9f a stt:ldeat ift a state supporte€l
23 iRstitl:ltioa ef higbeF educatioa, Sl:leh right ef aeeess may be asserteEi 9y the sul3ject perSOH.
24 ~ ~4emoraRda, workiRg papers aDd cOFFespoadeace fij ReId 9y ef Fe€jl:lested ffem members ef the
25 Geaeral Assembly or the Divisioa ef Legislative Services or W ReM ef reql:leste€l by the Gffi€e ef
26 the Go¥emor ef LieuteR8at Govemor, Auomey GeReral or tfle mayer 9f ether €hief executiye ef:H.€ef
27 ef aftY f)olitical Sl:lbdi'lisiOR ef the Commoawealtli or tfte presideRt ef t*Ref chief exeel:lti'J'e ef.fi€er ef
28 aay' state supf)ortee iRstitt:ltion ef higbeF educatioR. +IHs exch:lsion shall Ret apply te memoFaada,
29 stti6tes 9f eHIer papers ReId or reqHesteEi by the mayer or etftef ehief executive 9ffieef ef aRY political
30 subdivisioR wlHffi &He specifically CORceFfled w4tft the e\'aluatioR ef performaace ef the dl:lties aREl
31 functioAS ef aRy IeealJy eleeted official aM were prepared after It:me ~ ~ ReF shall tffi.s
32 exclusion apply te agenda packets preparee aOO distribl:lte€l te~ bedies fer Hse at a meetiRg.
33 ~ as providee iR § 30 28.18, memoranda, 'NorkiRg papeFS aae con:espondeRce ef a member ef
34 the GeReFaI AssefRbly llekJ by the Division ef Legislative Services shall Bel be released ~ the
35 Di...isioR without #Ie prief eORseat ef the member.
36 ~ WAneR opiaioRs ef the ei-fy,~ aREI tewft attorneys ef tfte~ cOHAties aOO tewftS ift the
37 CommoR'NealtH aRd aft:Y ether writing protected by the attorney client flri'lilege.
38 ~ ~4emoraada, \VOrkiRg papers aRd records comfliled specifically fof l:l5e ffi litigation 9f as a ~
39 ef aft aai-¥e admiaisa=atiye in',eestigatioa concemfag a matter wlHeH is properly the subject ef aft

40 execHti\'e 9f elese6 meetiRg Iffider § 2.1 344 aRtI material furniSHed ifl confidence with~
41 tliereto.? Coafi€lential letters aDd statemeats ef recommeadatioR placed ia the records ef educatioaal
42 ageReies or iastitutioAS fespectiag ~ admissioR te aftY edl:lcatioaal ageRcy ef iflstitutiofl, tHt aft

43 ilflfllieatioR fer employmeRt, er ttiB reeeipt ef an heaef er bOROFar)' fecogaitiotl.
44 8-: Librarj records wRiek eaR be ti5ed te identif}' geth ~ aay library- patroR whe has borroweEi
45 material frem a library- aR6 fH1 the material Sti€ft palFeft t3orrowed.
46 9-: ARy test or examiRatioA Hsed; aemiRistered or f1Fepared 9y aRf pHNie eeay. fer pHFJ30ses ef
47 e'lalt:lation ef ~ aRy studeat or any studeRt's f)erformaRce, W any employee 9f empleymeHt seeker's
48 E:Iualificatioas or aptitl:lde fer employmeat, reteatioA, er promotion, ef ti*) EtualificatioRs fer aay
49 li€eBse 9f certificate iss\ied by any~ bedy:-
50 As \!Sed ift this sHbeivisioR 9; :.:.rest er eKaRliRatioa" sftaJ.l iRcluee #) afty scaAag key fer aay SH€R
51 test 9F examiRatioR aRd tH1 aay effler eocumeat whi€R weald jeopafd.ize the security ef SY€h test 9F

52 exaHHRatioa. N"otmRg cORtaiRed ift~ sut3divisioR 9 shall prohiait the release ef test seefeS er Fe5l:llts
53 as provided by law, or~ aeeess te iRdi',idl:lal records as is provided ~~ However, the SHbjeel
54 ef SH€h emplo)'meat ~ shall Be entitled te review ane Htspeet all dO€UmeRts relabve te his
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1 perfermaace 00 S$ft efflpleymeRt~
2 WRet:t, 1ft Hie reasoRa131e OpiRioR ef SHffi.~ gedy. aRy s-Heft ~ ef examiaatioa He leagef has
3 aRy poteatial fef flHtHe \iSe; aae ~ secHrity ef~ tests ef exam-iaatiofls will Ret be jeofJardized,
4 st!€R test Of exaffiiaatioR shaH be maEIe ayailable te ~~ HOYleyer, minilflHm cOlflpeteacy tests
5 aamiRisterea te f*H*ie se-heel chilereD shaH be made ayailable t:e the~ cORtemporaaeously with
6 statewide fe1ease ef the seeres af these lak:iflg SH€h tests-; em in Be e¥eRt shall SH€h tests be maae
7 a'l'ailaele te Hie f*H*ie latef thaR six mORtHs after~ aamiRistratioR ef SH€H tests-:

8 -lG: ApfllicatioRs fef admission te examiRatioRs ef fef liceRsure ana scoriRg records maiataiRee 9y
9 the DepartmeRt ef HealtH Professions ef aftY. beaftI ift tftal eefJartmeRt 00 iRdiyidual IiceRsees ef

10 aflplicaRts. Howevef; sooh material may be JHaEle available dtH=mg ROFlTlal workiag RffiH:s fef cOpyiRg,
11 at the requester's eXfJense, by the iaeiyidual wOO is tfle SHbjeet thefeof, in the affi€es ef tfle
12 DepartmeRt ef I=IeakR Professiofls ef iA ~ effi€es ef aRy fleaIth regl:llatory geaffi.; 'llflicHever may
13 flossess the material.
14 +h Records ef aeti-¥e iR\'estigatioRs beHlg eOReucted ey the Deflartmeflt ef HealtH Professioas ar
15 By aRy heakfl regl:llatory beaftl ift tfle CORlmoaweallh.
16 ~ Memoraada, legal oflinioas, 'llorkiRg~ and records recoFtJed ffi ef cofftpilee eKclusi'lely
17 fuf eKecuti'/e Of elesed meetings lawfully hele flufsuaRl te § 2.1 344.
18 ~ RefJ0rts, docufflentary evideace and efflet: iafeFFRatioR as specified iB §§ 2.1 373.2 aae
19 83.1 55.4.
20 -l4: Proprietary inooffftatioR gatHerea by Sf fef the Virginia PM Authority as fJrovided ift
21 § 62.1 132.4 Of § 62.1 134.1.
22 ~ Contract east estimates fJrefJared fef the cORfidential use af the Departmeat ef TransportatioR
23 ift awardiRg contracts fer constrnctioR ef HIe purehase ef geods Of services and records, doeuments
2 lti automatee systems prepared for the Departmeat's Bid Analysis aaa ~4onitoring Program.
2. +9: Vendor proprietary information software~ may be ifi tfle offieial recoFBs af a~~
26 J:ief HIe pHfl30se at" tffis sectioR, "vendor proflrietaFj softwaFe It meaRS cOffiIH:ller programs acql:lired
27 ffem a ~ fer purposes ef processing Elata for agencies Of political sl:l13t1i,,'isions ef tee
28 COIflfHonwealth.
29 +1: Data, records Of iRformatioR ef a proprietary RatHfe (3rodtlcetl ef collected by Of fer fa€.tt*.y Of

30 staff ef~ iastitutions af fii.gher learniRg, elflef lflaft tfle iastitutioRs' finaRcial Of admiRistrative
31 fecords, in tfle conduct ef Of as a fe5.t:l-k af stOOy ef research ea medical, scieatific, technical ef

32 scholarly issHes, WHether sfloRsored by the iRstitutioR al9Re Of ifl conjunctioR wtm a gO'lefRmentaJ
33 gedy er a pri¥ate CORcem, where SH€h data; records er infufffiatioa Ras ntH beeR publicly released,
34 pl:lblisl=les, copyrigl=ltes Of patented.
3S +& fiRaRcial statemeats Ret f'ublicl)' available fi.led with applications far industrial development
36 financings.
37 ~ bist-s of registered O'Nners ef beftas i5sHed by a political subdivision of the Common'Nealth,
38 'Nhether the lists are maiataiaed 9y the political subdivision itseJf ar 9y a sffigle fiduciary tlesignated
39 by the political subdh'isioR.
40 2(); Confidential fJroprietary recores, voluntarily provides 9y pri¥ate business pursHant te a promise
41 at confidentiality fFem the Defl8l1rnent sf Business Assistance, t-He VirgiRia Economic Development
42 Partnership ef Ieea1 Of regioRal ind\:lstrial ef economic de't'elorrnent authorities Of orgaaizations. Hsed
43 by the Department, the Partaership, 6f SH€h entities for bHsiRess, tfa6e and tOl:lrism tlevelopment; and
44 memoransa, 'l'lorking~ Of ethef records related te businesses that aft! cORsidering locating ef

45 expaading ffi Virginia, fJrepared By the Partnership, wftefe competition ef bargaining is involved aM
46 where, if SHeA records are maee pubIie; tHe financial interest ef the govemmental Hfti.t wettM be
47 asversely affected.
48 2-h Int"efFFlation -wDi€h was file6 as confideRtial ttREIef the~ Substances Iaformation Aa
49 I ~ 32.1 239 el seEt--h as S\:l€h Aet existed prier te lHly +;~
5 n DOCURJeRts as specified ift § 58.1 3.
51 ~ ConfieeRtial records, including ¥i€tim identity, pro\'ieed te Of obtainee by staff ift a FafJe efl.s.i-s
S2 eeRter 9F a program fuf battered sflouses.
53 U COffif)l:lter software aeveloped ay ef fer a stale ageacy, state supported iRStill:ltioR af fii.gher
S4 edl:lcatioR Of political sl:l13aivision at H:te COfflmoRwealtR.
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1 ~ IA\'esligator ootes; aAtI elAer eOFFespondenee aR6 infeffRalion, femisheEi ift confidence with
2 resfJect te an aetive in\'estigalion ef indi'liell:Jal emfJloyment discriminalion cOfRfJlaints ma6e te the
3 DefJaItHlent ef PefSonael aAtI Training; however, nothing in mis sectioa shall fJf9hihit lhe disclosHre
4 ef iBfermatioR~ ffem inastiye refJorts ift a farm wBieft dees Ret F&¥eaI the iElentity sf chargiRg
5 parties, persons slifJplying the information ef ethef individl:Jals ia'lolved ift the investigation.
6 ~ risheries 8ala whi€h wettkI :fJeffRit iElentificalion ef any pef5eR 9f ¥esse!;~ wfleR reElHired
7 9y eetiA 9Fder as sfJecified ffi § 28.2 204.
8 n Records sf aeti-Ye inyestigations~ condHsted by the DefJartmeat ef Medical Assistaace
9 Sept'ices fJlifSHant te CR8f)ter W (§ 32.1 323 et setH sf +tHe~

10 ~ Docl:imeats aR8 writings furnished by a fRemeer ef the General Assemhly te a fReetiag at a
11 standiRg committee, speeial committee 9f sHBsommiUee ef IHs fleHse estaBlished~ fer the
12 pl:JFf'ose ef re'liewing meml:»ers' aftffi!al disclosure statements and supportiag fRalerials fi.leG tiftder
13 § 2.1 {;39.40 9f ef fomudating advisory opinions te fRefRgers 9R standafds sf conduct, ef BeYr.
14 2-9-: Customer account infermatioa ef a pt:t&lie~ affiliated with a political sHesi'lision sf the
15 Commonwealth, including the cl:lstomec's ftame aR6 service aBsress, 9\!t ex:eltJding the amotJnt ef
16 ~ service proYided aHtI the amoHot sf meRe-y paid feF stteft~ service.
17 JG:. IR'iestigative netes aAEi ethef cOHespondeoce and information ftJffiished ffi confiEience wim
18 respect te aft in';estigation er conciliation process inYolving aft alleged Halawful discriminatory
19 fJractice HflElef the Virginia Human Rights Aet (12.1 714 et~ HoY/ever, nothing ift HHs section
20 shall prohieit the distril:»l:ition at information ta*eft frem inactiye FepOftS ift a feAR wftieR EJees. net
21 FtWeaJ. the identity at the f*lFlies iavolved ef other perSORS supplyiRg iaforRlation.
22 J.h IRyestigative Hetesi- proprietary iRformation Ret puelisHed. eop)'righted ef pateated; infoffRatioR
23 oetained ffem employee personnel records; personally ideRtifiable infofRlatioR regarding resiEients,
24 c+ieRlS ef etflef recipieats at services; ana etflef eorrespoRdence aR6 information f\:lmished ffi
25 confideace te the Department at Seeial Services ift cORaection with aft aeti-Ye investigatioR at afl

26 applieant Of licensee purSliaRt te CH8tJters 9 (I {;3.1 172 et~ and +0 (§ (;3.l 195 et seEH of litle
27 Q.:+; hO'Ne'ler, RotRing ffi this sectioR shall prOHibit disclosliFe ef infofRlatioR ffem the records ef
28 eOfRpleted investigations in a foHR ~ does '** Fe¥eaI the identity o.f eomplainants, persons
29 SHflfJlying in£efffiatioR, Of etftef iRdivisl:ials involved ift the investigation.
30 ~ Reports, manlials, specifications, docl:Jments, miRl:ites er recordings of staff meetings Of ethef
31 iRf'ormatioR Of Rlaterials of the VirgiRia Beard of Corrections, the Virgiaia Department ef COn:eCtiORS
32 9f aRy iastitution tfle:reef te the~ as determined By the Director ef the DepartRlent ef
33 COFFectiORS er ffis designee ef ef the Virginia BeafEl at Jliyenile Justiee, the Virginia DepartmeRt o.f
34 JHvenile J.ti.sti€e er aRy-~ thereof te the~ as deteATlined ~ ~ Director ef the Department
35 ef Jl:ivenile JtJstiee, Of his desigaee, that disclOSlife er~ eissemiaation ef Sti€R materials weHIti
36 jeopardize lhe secl:irity ef aRy- correctioaal Of jl:l';enile facility er iastitution, as follo\'t's:
37 fi) SecHrit)' manl:lals, iacluaing emergency plans Hnlt are a part lhereof;
38 AA engineering afKi architecttJral Elrawiags of cOFFectional and jli'lenile facilities, and operatioRal
39 specifieations of security systems utilized by the Departmeats, fJro'lided the general descriptiofls ef
40 SHeIl seeerity systems, east aRd~ sftaI.l Be made available te lhe fllielie;
41 (Hij Training manuals desigaed fer correctional ana jut/eaile facilities te me~~ taey
42 address fJrocedtJres fer iastitl:ltional secl:irity, emergeRc)'~ and secl:lrity eLiHipFReRt;
43 (tYj Internal seelirity atidits of correctional aRd juvenile faeilities, but eRly te the eMeRt that tRey
44 sfJeeiaeally disclose matters deserieed ffi tit.- fiB; er tili1 abeYe er edtef specifie operational details the
45 diselosHre af wffiek weHId jeopardize the security ef a correetional er jHYeRile facility ar institutioR;
46 M ~4iflHtes er recordings at divisional, regioaal aRd institHtional staff meetiRgs ef flortions thereof
47 te the~ that SHeh minHtes deal with seeHAty issHes listeEI ift fB; ~ ~ afHi ti¥) of this
48 slibdivision; .
49 tvij Iave!!!tigative ease files lly iRvestigators al:itHorizea fJHrsHant te § 53.1 1{;; Aowe'ler, nothiRg ffi "
50 tl$ section shall flfohieit the disclosure at infofJRation takeR frem inaClive FepOftS ift a farm wfti€l:
51 dees Bat Fe¥eal the identity ef esmplainaats er eHargiRg parties, persoas sHtJfJ1yiag information,
52 eonfiaential sOHrces, er etReF indi...idlials inyolyed ift the investigation, er ethef sl3ecifie ofJeratioaal
53 delaHs the diseloslire o.f wftteh wetHd jeoparaize the seeurity at a eon=ectioaal Of juveaile facility er
54 iastittJtisR; nothing herein shall~ the disclosHre of materials otHerwise ex:empt as set ferth iR
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1 sUBeivisioR +ef S1:1Bsection B ef tffis section;
2 ~ beg5 9f etRef documents containing information eft movement ef inmates, juvenile eHent-s 8f

3 emplo)'ees; aRtI
4 ~ Documents disclosing contacts betweea iAfRates, j1:lvenile cliems aRd law enforcement
5 personnel.
6 Notwitnstanding the provisions ef~ s1:lbdiyision, FeJ*lftS aaa information regarding tile geneFal
7 operatioRs ef the DepartmeRts. incl1:1ding Retice that aft eseape has occ1:lrred, sbaIl be epeR te
8 inspectioR aad copying as provided itt tffi5 section.
9 ~ Personal information. as defined ffi § 2.1 379, ti1 fi-letl witR the VirgiRia Housing De'lelopmeRt

10 Autnority concerning iRdivid1:1als wbe have applied fef ef received leans 9f etfler housiRg assistance
11 8f wOO fla.¥e applied fef occupanC)' ef ef lHwe occupied RousiAg fiAanced, ewHed 9f otherwise
12 assisted by the Virginia Housing Development Autnority, "fiB concerning persons participatiAg itt 9f

13 persons en the \vaiting Hst fef federally fuOOee fent assistance programs, 9f (-Hi-j ttletI with aRy le€al
14 redevelopment aM ROl:1sing authority created pursuant te~ concerning persons participating itt 9f

15 perSORS en the waiting Hst fef H01:lsing assistance programs fuOOee by J.eeal goVeFRtHeRts 8f by aRy

16 S1:1€h autHority. However, a€€e5S te~ 9WR information sRaU net be denied.
17 J4.:. DOC1:1meRts regarding the sttiftg ef Hal:ardo1:ls ~ facilities, ~ as provided in
18 § 10.1 1441, if disclos1:1re ef them~ Ra¥e a detrimental effeet Hpeft the negotiating f)osition ef a
19 governiHg be6y 9f 00 the establis!=tment ef the tefmS, conditions aRd provisions ef the sttiftg
20 agreement.
21 35.Af)J3raisals aM €eSt estimates ef real proJ3ert)' s\:lbject te a proposed pl:lrCHaSe, sale 9f lease-;
22 pfief te tHe completion ef Sti€fl fJt:trcRase, sale 9f lease-:
23 ~ Records containing information 9ft tfle site specific location ef Fafe;- ttHeateRed, endangered 8f

2! qerwise imperiled plaflt aRd aftimal species, nat1:1fal comtHunities, eaves, aRtJ significant Historic anti
2~ .:haeological ~ j.f, to the opiRion ef the~ bOOy wfl.i€h has tile respoAsibility fer 51:1€h
26 lRformation, disclosl:lre ef the iRformalioR weuM jeopardil:e the contiRued existence 9f the ifllegrily ef
27 the reSOHfce. +fits ex.emption sRall net awJ.y te reql:1esls frem the ewRef ef the IaHd \:lpeB wffi€h the
28 resource is located. "
29 J+ Official records, memoranda, working papers, grapHics, ¥idee 6f aHffie ffipes; prod\:lctioR
30 models, aa.a aRB iRformalion ef a proprietary Hat-\:lre produced by ef for 9f collected by ef fef the
31 State Lottery Department relating te matters ef a specific 1etteFy game design, developmeRt,
32 production, operatioR, ti€*et J*i€e-;~ strnCU:lre, manRer ef selecting tHe wiRRing~ maRner ef
33 payment ef~ te holders ef winRing tickets, frequency ef drawings 9f selections ef wiRRing
34 ti€kets, odes ef winning, ad\lertising. 9f ma:rketiRg, wHere SU€fl official recortis fla.¥e net beeR pl:lbliely
35 released, pl:lblisRed, cOJ3yrighted ef patented. \lfhether released, f)l:IbtisHed 9f copyrighted, all
36 gatHe related infurmation 5fl.a.l.l ge Stibjea te~ disclos\:lre tiRtIef tRis chapter Hp9R me fH.st day ef
37 sales f.or the specific 1etteFy game te wffi€H it pertains.
38 ~ Official records ef st-l:lGies aflii iRvestigations by the State Lottery Department at fB 1etteFy
39 ageRts, M 1etteFy vendors, ft*11etteFy ffi.FRes HOOef §§ 58.1 4014 ttHougH 58.1 4018. fi-¥} defects itt
40 the law 9f regulations wI=Hefl Gal:lSe aOOses itt the admiRisa=atioR ami operation ef the 1etteFy aREI aRY
41 evasions ef SHffi provisions, 9f M HSe ef the 1etteFy as a sl:lbterf1:lge fer organized erime aDd illegal
42 gambliRg whefe SH€h official records ha-Ye net been publicly released, published ef copyrighted. All
43 st-l:lGies ana iR'/estigations referred tel:lft6ef subdivisioRs tHtt. fi-¥} aOO M sball ge subject te~
44 disclosure \ifidef tflts chapter t:tpeR completion ef the st1:1dy 9f iRvestigation.
45 J.9.: +Rase portions ef engiReeriRg aM cORstrnctioR dra'Nings aflii f*aRs sl:lbmi~ed fef the sale
46 purpose ef comf)lyiRg witH the building cede itt obtai Ring a b\:lilding~ wIlieR weH-Id ideRtify
47 sfJecific ffade secFt*S ef effief iRformation tfle disclosHre ef wfH€fl wettkl be harmful te the
48 competiti\re position ef the &Wflef 9f~ l'lo 'A'e,,'er, Sti€R iRformatioR sfl.aI.I be ex.empt effiy HfltH the
49 hHilding is comf)leted. InfeITRation relating te tHe safety 9f eRvironmeRtal soundRess at any bt:tilding
Sf all eel be exempt fr&ffi disclosHre.
5-... ~ [Repealed.]
52 4h Records concemiRg reserves established in specific c+atms administered by the Def)artmeRt ef
53 GeReral SeP,'ices thrO\:lgR its DivisioR ef Rf4 MaRagement as rrovided fA Affi€le g (§ 2.1 526.1 et
54 5eft;) at Chapter ~ ef tfH.s tft.Ie; 9f by aftY count~!, etty-;. 8f tawH-:-
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1 ~ IRfermatioR aftti records collected f.eF the desigRatioR aBEl l}erificatioR ef ffiWfRa ee:Rtefs ami
2 ethef sflecialtycare ceRters withffi the Statewide EmergeAcy Medical Services System aRd Services
3 f..:lrSuaRt ffi AFtieJe 2-:-l- (§ 32.1 1) 1.1 et~ ef +i-tIe~
4 4J. Reports afHi 00Hfl aO€HHieAts re<iHiFed to be kept cORfideRtiaJ flUrS\:laFlt to t-J7.1 e7.3.
5 44 [Repealed.]
6 ~ IRvestigative~ corresflofldeflce ami iFlformatioFl fumished itt coafideRce wi#l respeet ffi all

7 iavestigatioa; aRtI official recores otherwise ex:empted by HHs chapter ef aey Virgiaia statute, pfovided
8 Ie ef pfodHced 9y ef feF tfle AHditor at Pti-blie ACCOUFlts and tRe JeiRt Legislative AtHHt aae Review
9 COfRmi55ioR; ef iRvestigative aeteS; cOFfespondeRce, doc\:lmeatatioR aR6 iRfoFFRation furnished and

10 provided ffi ef prodHced ~ ef f.eF tRe DepaFtmeflt at tRe &ate IRtemal AHditor with respeet te 8ft

11 iRvestigation initiated thro\:lgh the Stale 6mfJloyee~ Waste aHd AOOse HotliRe. NotrnRg iB thi5
12 ch8fJter shall prohiait disclosHre e.f iafuFFRatioa ffOIft tRe records ef completed iRvestigatloRs ift a fofm
13 t-hat dees Bel reYeaI the ideatity 9f complaiaaats, persons sUfJPlyiRg iflformatioR ef etfler iRdividlials
14 iR\'elved ift the iR'\tlestigation; hO'Never, disclos1:lFe, lffiles.s sooh disclosl:lre is prohibited by this sectioR,
15 at iaf'oFIHatioR ffefH the records at completed iR'IestigatioRs shaY iRclHde, ~ is Ret limited to; the
16 ageRcy iRvolYed, the ideRtity ef the peFseR whe is the s\:laject ef tfle complaiRt, t:he ftatHfe at the
17 complaiRt, aRd the aetioRs takeR Ie resolve the complaiRt. IH tbe e¥eRt aR inyestigatioe EIees Hat lea6
18 te can=ective~ the ideatity 9f the per-seR wfie is tfle subject at the complaint may be Feleased
19 anly wifk tfle coeseRt 9f the s\:ll=lject pefSon.
20 4& l}ata fofHlerly re<i\:lired te be SHBmiUed te the CommissioAer 9f Heakfl relating te the
21 establishlTleRl ef HeW ef e~'1~aAsioA ef existiRg cliRical~ services, aCEJuisitioR ef majer medical
22 eq\:liplHeRt, Of eettaift projects requiriag eapitaJ eKpeRditl:lres pHrS\:lant to fefmef § 32.1 lQ2.3:4.
23 ~ Docl:lmentatioR ef ethef iRfofRlatioR wfl.ieft describes tbe design, fl:lnctioR, operatioR 9f aceess
24 cORtrel feat\:lres ef any sec\:lrity system, whether RlaAl:lal 9f automated, whieh is ttsetI to conH:ol aeeesf

25 te ef HSe ef allY automated~ processiRg ef telecomml:lmcatioRs s)'stem.
26 4& Caafideatial finaRcial statemeats, balaace sfleets, tfade secrets, aRd reveRHe aR6 cest
27 projeetioRs f)rovided te the Def)artmeRt 9f Rail aOO Pt:tbIre TraRsportatioR, providea Sl:leh iRfurmation
28 is exempt l:lfldef lfle~ Freedom ef IRfurmatioR A€t ef the~ Interstate CommeFCe A€-t ef

29 elhef laws aamiRistered by the IRterslale Commerce COfHmissioa ef the Federal RaH Administration
30 witH Fespeet Ie Elata pro'/ided ift eenfideRce to the Interstate Commeree Commission aR6 the Feder-al
31 Railroad AdlTliaistratioa.
32 ~ 1ft the case 9f cOffJoratioas organized by the 'lirgiHia RetirefRent System, (ij proprietary
33 information provided 9y, aREI fiRaRcial inffirmation cORcemiAg, CO\'eatHrers, partaefS, lessors, lessees,
34 Of iB\'estors, aRd AA recents coaceming tfle cORditioR, acqHisitioR, disf)ositioR, tIS&; leasing,
35 develofJmeat, cO'lent\:lriRg, 9f maRagement 9f real estate tfle disclosl:lFe at whi€h wetHd ha¥e a
36 s~estaAtial adverse impact eR tfle~ 9f Sti€fl Feal~ ef FeStJlt iH a competiti\re disadvantage to
37 the cOFfloratioR ef subsidiary.
38 ~ Coafideatial preprietary recerds £elated to inventory aREI sales, 'loll:lntarily provided 9y~
39 ~ sl:lJ3pliers te the DepartmeRt o.f MiBes; Minerals aR6 Energ)', l:lSe6 bf ~ Det>ar-tmeat feF
40 ~ cORtiRgency j31anniRg pl:lFfloses ef fer developing cORsolitlated statistical informatioR OR eRefg'Y
41 sUj3plies.
42 ~ CORfidential proprietary informatioR fufRished to the Beam ef Medical Assistance Services Of

43 tHe Medicaid Prier Authorization Ad'lisof)' Comm:ittee pl:IfSl:Iant to Artiele 4 (§ 32.1 331.12 et~ of
44 Chapler +Q of +iHe~
45 ~ [RefJealee.]
46 ~ PJOflrietary, commercial ef finaRcial iRformation, balance sfleets.; trade secrets, aHd reveRue aRtI
47 cesl projectioRs pro'lieed 9y a ~ traaspOl1atioR lJl:lsiaess to the Virgiaia DepartlTleRt ef
48 TfaRSpe~ation aREI the DepartfR:eat of Rail aft8 Pl:leHe TraRSpOl1atioa fer the purpose of cORdl:lctiag
49 transportation sfl:tEIies needeEJ te~ gf8fttS 9f otfleF fiaaRcial assistaAce t:lflEIer the Intermodal
50 S\:lnace Transf)onatioR BfficieRcy Aet of +99-l- fP:b- )02 240) fer tFaRspenatioR projects, pfOvided
51 sueR iRformatioR is exemfJt HBEIeF tfte fedefaI Freedom o.f InformatioR Act ef tfle~ IRterstate
52 COfFlmeree Aet 9f otflef laws admiRistered by the IRterstate COfHmeree CORUBissioR ef the Federal
53 Rail AdministratioR with resfJect te data f)fOvided ift coafiEJeHoe te tfle Iaterslate ComfHeree
54 COfHmissioR aft8 the Pederal Railfead AElmiRistration. However, the ex:emption provided By this
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1 Sl:lbdivisioR sflall~~ ffi aRy wReI-ly ew-Re6 subsidiary at a f*!bH€~
2 ~ Names aRd addresses ef Sl:lbscribers te Virginia Wildlife magazine, pHblisfied by Hle
3 Department of Game ana IftlaRd fisheries, provided the indi',idHaI sl;lBscriber has reqHested ift Wfit.iHg
4 that the Department Ret release 5tiefl infermation.
5 ~ Reports, docl:lments, meFRoranda ef ethef iflfurmation ef Hlaterials whi€ft describe aay aspect &f
6 secl:lrity Hsed 9y the Virginia MHseHm at Fifte AHs te the eMeflt thal diselosl;lFe ef ~
7 dissemination ef SH€ll materials wetikI jeopafdile the semint)' at" H:te MHSel:lm af aRY wafehouse
8 controlled by the ~41:1seum, as follo'lt's:
9 fl; Operational, proeedl:lral ef tactical planniRg dOCl:lmeRts, iRdl:ldiRg aR:Y traiRing manl:1als Ie the

10 ~~ discuss see\:lrity meaSHFes;
11 ~ SI:1F\'eillaRce teeRRiqHes;
12 Co; IRstallatioft, operatioR, af utililatioR ef aay alafm techRology;
13 4: EngiReeriRg aRd afchitectl:lt=al dravliRgs at" the ~4l:lseum at: aay 't\rareHol;lse;
14 e-: TransportatioR at the ~4l:1seum's colleetions, iReh:ldiRg Fffi*teS aaa schedl:1les; ef

15 f: OpeFatioR of the ~4usel:1m er &my wareHOl:1se ttse6 &y the Ml:1seum iR'IoI';ing~
16 fB Number &f employees, iRcll:ldiRg sec1:lrity gUafds, f)Fesent at any time; ef

17 ~ Busiest hffi:H:s, wttb the maximuFR Rl:lmber at" visitors iB the Ml:lsetlm.
18 ~ RefJ0rts, dOcHmeRts, memoraatla 9f etflef infermation er materials wffi€fl describe aay as:peet at
19 seel:lrit)' Hse6 9y the Virginia DepartfRent ef I\lcoflolic 8eveFage CORtrol le tfle eMeftt H:tat disclosure
20 6f~ dissemiRatiOR ef Stieft materials waHkl jeopardize the secl:lrity ef aRY go't'emmeRt stere as
21 defiaed ffi TtHe ~ 9f WafeHOl:lse cORtTolled by tfle Department at AleoRolic Be\'erage Control, as
22 follows:
23 ft) Operational. proced1:lfal 9f taetical plaRniRg documeAts, inel1:ldiflg aRY traiRing manuals ~ tfle
] HeAt tfley discuss sec1:lrity meaSHfes;
2~ f*j SUfveillaRce tecRni"ll:les;
26 (-i-i.ij +l:te iRstallatioR, operatioR, 9f utilizatioA at" aftY alafm teehAology;
27 fP.Y ERgiReeFiRg and afchitectl:lFal drawiflgs ef sueR goVefRfReRt stefeS er warehol:lses;
28 M +fle traRspOItatioA at" mereflaAdise, iAcludiRg fflt:!tes aRd sCRedl:lles; aRd
29 (-¥H +He oIJeration at aRY gO'lemmeAt ShHe er the eetHfal wareHouse l:lsed by the DepaftmeRt at
30 Alcoholic Beverage Control inyolviRg~
31 a:- Number at employees preseRt 4ttfi.Rg ea€h~
32 ~ 81:1siest hffi:H:s, wttR the maximl:1m RHmber at C1:lstomers ffi SHefl govemmeRt sterei aR9
33 ~ 8aRkiHg system ttSeEi; iRclHding~ aREI J*aee ef deposits.
34 ~ IAformatioR reqHired te be provided pursuaat le § 54.1 250a.1.
35 ~ CORfideRtial iRfoFfHatioR desigRated as provided iB subsectioR Q &f § 11 52 as ffade se€fetS er
36 f)Foprietary iRformatioR by aRy fJefSefl wOO !las submitted te a f*!bH€ 900y an applieatioR fer
37 pretIualifieation le bid eR~ cORstfl:lcliOR projects in accordanee wAA sl:lbsectioR B ef § 11 4a.
38 ~ All informatioR aaa records acquired 4ttfi.Rg a Fe¥iew ef aAY €fi.H6 Qeath by the State Gftt.kj

39 fatality Review Team established purSl:lanl le § 32.1 283.1.
40 ~ IRvestigative Rates, cOFfespondence, docl;lmeatation aOO ffiformatioA providedle 9f prodl::leed by
41 6f fef !he committee er tHe aOOiter witfl respe€t le an iRvestigation ef~ condl:lcted pl:lfS1:laRt te
42 § 15.1 765.2. NotkiRg ifl this se€tieR sRaIl flFohibit disclasl:lre sf iRformation frem the records ef
43 completed iAvestigations ef al:lffits ifl a ferm that EIees Ret reveal tfle identity at complaiaaRts 9f

44 persons supplying information.
45 6-h fiaancial, medical, reHabilitative ana ethef personal iAformation cORcemiRg applicaats feE 9f

46 reeipieRts ef 100ft ft:mds sl:1smitted le 9f FFlaiRtaiRed by tHe Assistiye TechAology bean Ftma AHthority
47 Hftger CHapter H (§ 51.5 53 et~ sf +itle~
48 @ Coafidential proprietai)' records wfti.eh are voluntarily provided by a f*Wate~ fJursuaat le
40 "prof)osal mea wi#i a~~ \:lfldet: tee PHblie Private TraasportatioR A€t of +9% (§ 56 556 et
5 % pl:lrSl:laFlt te a promise of cOftfiaefltiality ffem HIe resflonsiele f*!bH€ eAtity. HSeEl by the
51 fespoRsible~~ fof pUFfloses FelatetI le tRe eeYelopmeRt ef a qualifyiflg transportation
52 facility; aftEi memoraRda, working papefS 9f etfler resores Fe-1ated te proposals mea tiBdef tfle
53 Pl:lblic Private TraFlsportatioR Aa of +99-5, wRefe, if Stieh records were maGe~ tfle fiAaacial
54 imerest of tHe f*!bH€ 9f f*Wate~ in';ol ...ee witfl SH€h proposal 6f the process &f eompetitioR er
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1 hargaiaiag weHkI he adversely affected. IR efEIer feF coafideatial flroflrietary iafofftlatioa te he
2 eKcll:lded ffem the flrovisioas ef tfti5 chaflter, the~ eati4y sftaH ~ i-ft.¥eke sueh exeh:lsion HpeD

3 sYBmissioa ef the data Sf~ materials feF wffiefi flroteetioa ffem eiselosl:lFe is sOHght, W ieeatify
·4 the tlata 6f ethef materials fer wffieI:l protectioR is sOl:lght, aREI tiiij stale the reaSORS wRy protectioR is
5 neeessary. Fef the pHFposes ef tffi.s SHBdivision, the~ pt:I9Iie eati4y aBEl private eati4y shall ge
6 defiRed as they are eefiaed iR the PtiBlie Private TraasportatioR Ael ef~
7 ~ Reeoms of law eaforeement ageacies, te the~ mat st:Ieft reeords eoataia speeifie taetieal
8 fHaRS; the diselosl::Ire of wfli€fl wet:Ild jeoflardize the~ Sf Seel:lRty ef law eRfereement persoRael er
9 the geReral ~ eRgiReering plaR-s, areniteetl:lfal drawings, 9f 9peFiltioaal speeifieatioas ef

10 goveAuHeatal la'o\' eafereemenl facilities, iReh:ldiRg 9tH Ret limited te eOl::lFthoHses, jails; aREI deteRtioa
11 facilities, te the~ that disclosl:lre eetHd jeopareize the~ er seeyrity ef law eRforeement
12 offiees; howe'lef, geaeml descriptioRS shall he flFevided te the pt:I9Iie t:If**l reEIyest.
13 ~ All reeords ef the Uaiversity ef Virginia ef the University ef VirgiRia Medieal Geatef whi€ft
14 eontaia proflRetary, BHsiRess related iRformatioa peftainiRg te the opemtioas o.f the Uai'lersity ef
15 Virgiaia Meeical CeRler, iReludiag its blisiness developmeat ef marl(etiag strategies aad its aetivities
16 wAA existing 6f kJffire jeHH venturers, partaers, Sf~ parties wiUt wflem~ URiversity at VirgiRia
17 }'4edieal Geft4ef has feffHed, ef farms, any an=aagemeat fer the deli¥ery at ReaIth eare; *diselosHre ef
18 saeh iaformatioa wetHe ge harmful te tRe eompetiti'Je positioa ef tRe }'4edieal Ceater.
19 ~ PtHiem le¥el data eolleeted By the BearS at" Wealth aflEl Ret yet flroeessed, verifiee, ami
20 released, pyrsuant te § 32.1 27€i.9, le the Beam 9y tRe aoaprofit orgaaizatioa ~ wRieR the
21 Commissioaer at" Health has eoatraeted pursl:lant te § 32.1 27~.4.

22 ~ Reeoms ef tRe ~4eElieal College o.f Virgiaia Uosflitals AutHority pertaiRiag te aRy ef the
23 £oUo'/ling: tB aft iadivieual's Eilialificatioas fer er eontinlied membershifl 9ft ~ medieal 9f teaehiag
24 staffs.; flFOprietary iR£ormatioa gathered &yo ef m the possessioa ef the AHtherity frem tftifd paHier 
2S flUrSl:laRt te a flromise ef eORfiaentiality; eontraet €eSt estimates pFeflared fef Gonfielential Hse H
26 awaming eORtraets fer eoastflietioa ef the PHrehase at" geOOs ef services;~ reeeRis er iaformation
27 at" a flFOprietary aaatre proaHceei er colleeted by er fer the Alithority er memBers ef i6 meelieal er
28 teaehing staffs.; fiaaRcial statemeats Ret pUBlicly availaele that may he fHeEI with the AHthority ffem
29 tftiffi parties; the ideBtity, aeeounts er accoliRt statti-S at aay cl:Istomer o.f the Authority; eoasHltiRg Of

30 etHer repofts paid fef hy the Authority te assist the Al:lthority iB eonReetion with its strategic fllaaniag
31 afiEI geaJs.; aBEl the determinatioR ef marketiRg aRd operatioaal strategies whefe disclosure ef Si:I€.ft
32 strategies wet:Hd be harmflil te the competiti'..re positioa ef the AHthority; aBEl W dfHa.; records er
33 iaformatioR af a proprietary BaaHe fJFOdl:lced er conectee By 6f fer employees ef me AHthority, ethef
34 thaR the l\litherity's fiaaacial er admiRistrati'le records, ift the eoadHet at" Of as a restHt ef sa:tdy ef

35 researeh 9ft meElieal, scientifie, teehnical er seholarly issHeS; whether sfloRsored By tHe AHtaority aIeRe
36 Of ill cORjHactioa wtlh a goyemmeRtal eeay. Of a pri¥ate eORcem, whefl Stiek Elata; Feeores Of

37 ia£offRatioa haYe Ret geeR fllisliel)' Feleased, pHBlished, eopyrightea er pateated.
38 &+: Confideatial proflrietary infeffilatioa er trade secrets, Ret pl:lblicly ayailaele, pFet,'ided &y a
39 ~~ ef eati4y to the Virginia Resol::lrces Authority er te a !tied aelministered in COHRectioa
40 with fiBaReial assistaRce reRdered 6f le he FeAaered &y lhe Virginia ResoHrces AuthoRt)' where, if
41 Si:!€.fl iafermatioa is maee~ the fiRaacial iateFest o.f the pri¥ate pet=SOO or eati4y weHle be
42 adversely affected, aRtl; aftet: J.HBe 3Q; +99+; wI:tefe stI€h iaformatioa was provided flurSliaBt te a
43 promise of cOHfideRtiality.
44 ~ Coafideatial proprietary reeores wIHeft are tlfot,'ideEi 9y a franelHsee Hf*Iet: § 15.1 23.1 te its
45 fraRebisiag aHthority plirsuaRt te a promise ef eORfideatiality frem the fFallchisiag aHthority wftieI:t
46 felales te the franchisee's floteRtial provisioR ef HeW serviees, adofJtioa at" HeW teehaolegies Of

47 ilHplemeatatioR ef improvements, where sooh ReW seP,'iees, technologies ef ilBflrovements ha¥e Ret
48 beeR implemented 9y the franehisee Oft a aORexperimental seale ift the franehise area; aHa wRe£e, if
49 sooh reeords weFe made~ the eOHlpetiti",e aEit,'aRtage er finaReial iaterests at" the fFaaebisee
50 weH1tI he adversely affee~eel. 1ft erdef fer eoafiEieRtial proflrietary infermatioa te he excluded freffi t&
51 pro'lisioRs o.f this saBflter, the franehisee sRalI ~ f.R.v.e*e SHeR exelHsioa \:IpeR sl::IBmissioR of the data
S2 ef~ materials feF wftieh flrotestioa from Eiisc10sure is sougHt, W iEieatify the Elata ef oHler
53 materials fef whteh flFoteetion is SOHght, aBEl fiHj~ the Fea5eB wRy proteetioR is aecessary.
S4 @:. Reeords ef the IRterveBtion Program Committee withiR the Departmeat o.f Health Pi=ofessions
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1 te tile eMefH 5tI€fl r@cords may identify aRy practitioner wRe fftaY be, 9f wOO is actually, impaired to
2 tfle~ eisciesHFe is prohil:>ited by § 54.1 2517.
3 ~ Records sHbmitted as a gnmt application, ef accsmpanying a gfafH ap:plication, te ~
4 Commonwealt:fi ~le\:lrotratlma Initiative Advisory 8eafd pHfsuant te Mi€le ~ (§ 32.1 73.1 at~ ef
5 Chapter 2 ef +itIe~ te the eMem~ records contain: fij medical 9f meatal records, 9f eHier
6 Gala identifying inaiYidHal patients, Sf t+B proprietary business 9f research reIatee information
7 proeuced Of collected by tfle applicant ffi the condHct at ef as a resu-lt ef stHdy ef research 00

8 medical, rehabilitative, scientific, technical 9f scholarly issttes, wheB~ in~ormation has Ret geeR

9 publicly released, pHblished, copyrighted 9f patented, if the disclosure ef Sti€fl information weuM be
10 harmful te the competitive rosition ef the aprlicant.
11 +h Information wlH€h wooM disclose the security aspects ef a system safety program I*an adopted
12 rHrSHant to 49 GJL:.R.: Pa.ft ~ by the Common\vealth's desigaated RaH mea GHidewa)' S)'stems
13 Safety Oversight agency~ aHd information ffi the possession 9f 5t:I€h agency the felease ef wbi€h
14 weH-kJ jeopardize tbe SHccess ef aft ongoing investigation ef a rail accident 9f ffihef incident
15 threatemng railway safety:
16 +b Doc\:lments ana~ infurmation at a proprietar)' Raa:!fe fHFRishee by a sHpf'lier ef charitable
17 gaming s1:lpplies to tile Charitable Gaming ComRl::ission rHrS1:lant to s1:lbsection e ef § 18.2 340.34.
18 ~ Personal information, as defined ffi § 2.1 379, provided to the Beare ef the Virginia HigRef
19 EdHcation Tuition Tfl:l.st~ er its employees by ef en behalf ef indi ...idHals wRe lttwe reql:lested
20 information aOOttt, arplied feF; ef eRtered HHe pref)aid~ contracts pHrsuaRt to CHapter ~
21 (§ 23 38.75 et~ e.f +itle ~ NotHing ffi tfti.s sHaeiYisioR sflaI.I be CORstrnee to prohibit eisc1osl:lre
22 Of pHblicatioR ef iarormatioR ffi a statistical 9f otflef ferm wffi€h dees Bet ideRtify iRdiviel:lals 9f

23 provide personal iRformation. Indiyiduals shall be provieed acee55 to theH= 9Wft personal information.
2/ C-: Neither aRy f}rovision ef tffi.s chaf'ter fief aHy provision e.f Chapter ~ (§ 2.1 377 et~ e.f tffi5
2;. Je shaH be construed as eenying~ a€€eSS to contracts eet'rveeR a~ official anti a f*IbH€
26 be4y-; otflef Hlan contracts settling ~ employee employment dispHtes hekl cORfieential as
27 personnel records Ufl6ef sHbeiYisioH J ef sl:lbsection B ef this sectioR, ef to recores e.f the position,
28 jab classification, official salafy ef Fate of pay ef; anti to records ef the allowances ef reilfla~rsemeftts

29 fer exreases f*M6 to, any~ officer, official ef employee at aay level ef state; IeeaI 9f regional
30 govemmeRt tn the CommoRwealth 9f to the comrensation Of 13eaefits raid by aRY corporation
31 organized by the Virginia RetiremeRt System 9f its officers ef emrloyees. +he provisions ef tffis
32 sl:1Bsection, Rowe'/er, shall net apply to records ef the official salaries ef rates ef f*lY ef f*IbH€
33 employees wflese aftfH:laI rate e.f pay is $10,000 Of~

34 I}; Ne provision ef thts chapter shall be constrned to affefd any fi.gftts te any peFseR incarcerated
3S ffi a state, leeal Of fe8eral correctional facilit)', v/l=tetller 9f net 5t:I€h facility is fi1 located ffi the
36 Commonwealth 9f fiB operated pHrSl:lant to the Corrections Pfi¥ate M:anagement A£t (§ 53.1 261 et
37 seEJ+ Howe'/er, tlHs sl:l13section shall Ret be constrned te f'Fevent ae incarcerated pefS6R ffem
38 exercising hi5 constit1:ltionally protectee Rght5, iRcl1:lding 00t Ret limited te ffi5 fi.gftts to call fer
39 evidence ffi his fa..vef in a crimiRal prosec1:ltion.
40 § 2.1-342.01. Exclusions to application of chapter.
41 A. The following records are excluded from the provisions of this chapter but may be disclosed by
42 the custodian in his discretion, except where such disclosure is prohibited by law:
43 1. Confidential records of all investigations of applications for licenses and permits, and all
44 licensees and permittees made by or submitted to the Alcoholic Beverage Control Board, the State
45 Lottery Department, the Virginia Racing Commission, or the Charitable Gaming Commission.
46 2. State income, business, and estate tax returns, personal property tax returns. scholastic and
47 confidential records held pursuant to § 58.1-3.
48 3. Scholastic records containing infonnation concerning identifiable individuals, except that such
49 ~ccess shall not be denied to the person who is the subject thereof, or the parent or legal guardian of
Sf ? student. The parent or legal guardian oj-a student may prohibit, by written request, the release of
5-1 ,ly individual information regarding that student until the student reaches the age of eighteen years.
52 For scholastic records of students under the age of eighteen years, the right of access may be
53 asserted only by his legal guardian or parent, including a noncustodial parent, unless such parent's
S4 parental rights have been tenninated or a court of competent jurisdiction has restricted or denied
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1 such access. For scholastic records of students who are emancipated or attending a state-supported
2 institution of higher education, the right of access may be asserted by the student.
3 Any person who is the subject of any scholastic record and who is eighteen years of age or older
4 may waive, in writing, the protections afforded by this subdivision. If the protectiuns are so waived,
5 the public body shall open such records for inspection and copying.
6 4. Personnel records containing information concerning identifiable individuals, except that access
7 shall not be denied to the person who is the subject thereof Any person who is the subject of any
8 personnel record and who is eighteen years of age or older may waive. in writing. the protections
9 afforded by this subdivision. If the protections are so waived, the public body shall open such records

10 for inspection and copying.
11 5. Medical and mental records. except that such records may be personally reviewed by the
12 subject person or a physician of the subject person's choice. However, the subject person's mental
13 records may not be personally reviewed by such person when the subject person's treating physician
14 has made a part of such person's records a written statement that in his opinion a review of such
15 records by the subject person would be injurious to the subject person's physical or mental health or
16 well-being.
17 Where the person who is the subject of medical records is confined in a state or local correctional
18 facility, the administrator or chief medical officer of such facility may assert such confined person's
19 right of access to the medical records if the administrator or chief medical officer has reasonable
20 cause to believe that such confined person has an infectious disease or other medical condition from
21 which other persons so confined need to be protected. Medical records shall only be reviewed and
22 shall not be copied by such administrator or chief medical officer. The information in the medical
23 records of a person so confined shall continue to be confidential and shall not be disclosed by the
24 administrator or chief medical officer of the facility to any person except the subject or except Q'

25 provided by law.
26 For the purposes of this chapter, statistical summaries of incidents and statistical data concerning
27 patient abuse as may be compiled by the Commissioner of the Department of Mental Health. Mental
28 Retardation and Substance Abuse Services shall be open to inspection and copying as provided in
29 § 2.1-342. No such summaries or data shall include any patient-identifying information. Where the
30 person who is the subject of medical and mental records is under the age of eighteen, his right of
31 access may be asserted only by his guardian or his parent, including a noncustodial parent, unless
32 such parent's parental rights have been terminated or a court of competent jurisdiction has restricted
33 or denied such access. In instances where the person who is the subject thereof is an emancipated
34 minor or a student in a public institution of higher education, the right of access may be asserted by
35 the subject person.
36 6. Working papers and correspondence of the Governor, Lieutenant Governor, and the Attorney
37 General; the members of the General Assembly or the Division of Legislative Services; the mayor or
38 chief executive officer of any political subdivision of the Commonwealth; or the president or other
39 chief executive officer of any public institution of higher education. As used in this subdivision,
40 "working papers" means those records prepared by or for an above-named public official for his
41 personal deliberative use. However, no record which is otherwise open to inspection under this
42 chapter shall be deemed exempt by virtue of the fact that it has been attached to or incorporated
43 within any working paper or correspondence.
44 7. Written advice of the county. city and town attorneys to their local government clients and any
45 other records protected by the attorney-client privilege.
46 8. Legal memoranda and other work product compiled specifically for use in litigation or for use
47 in an active administrative investigation concerning a matter which is properly the subject of a closed
48 meeting under § 2.1-344.
49 9. Confidential letters and statements of recommendation placed in the records of educational
50 agencies or institutions respecting (i) admission to any educational agency or institution, (ii) al
51 application for employment. or (iii) receipt of an honor or honorary recognition.
52 10. Library records which can be used to identify both (i) any library patron who has borrowed
53 material from a library and (il) the material such patron borrowed.
54 11. Any test or examination used, administered or prepared by any public body for purposes of
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1 evaluation of (i) any student or any student's performance. (ii) any employee or employment seeker's
2 qualifications or aptitude for employment. retention. or promotion, or (iii) qualifications for any
3 license or certificate issued by a public body.
4 As used in this subdivision, "lest or examination" shall include (i) any scoring key for any such
5 test or examination and (if) any other document which would jeopardize the security of the test or
6 examination. Nothing contained in this subdivision shall prohibit the release of test scores or results
7 as provided by law, or limit access to individual records as provided by law. However. the subject of
8 such employment tests shall be entitled to review and inspect all records relative 10 his perfonnance
9 on such employment tests.

10 When, in the reasonable opinion of such public body, any such test or examination no longer has
11 any potential for future use, and the security of future tests or examinations will not be jeopardized.
12 the test or examination shall be made available to the public. However, minimum competency tests
13 administered to public school children shall be made available to the public contemporaneously with
14 statewide release of the scores of those taking such tests. but in no event shall such tests be made
15 available to the public later than six months after the administration of such tests.
16 12. Applications for admission to examinations or for licensure and scoring records maintained by
17 the Department of Health Professions or any board in that department on individual licensees or
18 applicants. However, such material may be made available during normal working hours for copying,
19 at the requester's expense, by the individual who is the subject thereof, in the offices of the
20 Department of Health Professions or in the offices of any health regulatory board. whichever may
21 possess the material.
22 13. Records of active investigations being conducted by the Department of Health Professions or
23 by any health regulatory board in the Commonwealth.
2/ 14. Records recorded in or compiled exclusively for use in closed meetings lawfully held pursuant
l J § 2.1-344. However. no record which is otherwise open to inspection under this chapter may be
26 deemed exempt by virtue of the facI that it has been reviewed or discussed in a closed meeting.
27 15. Reports. documentary evidence and other information as specified in §§ 2.1-373.2 and
28 63.1-55.4.
29 16. Proprietary information gathered by or for the Virginia Port Authority as provided in
30 § 62.1-132.4 or § 62.1-134.1.
31 17. Contract cost estimates prepared for the confidential use of the Department of Transportation
32 in awarding contracts for construction or the purchase of goods or services, and records and
33 automated systems prepared for the Department's Bid Analysis and Monitoring Program.
34 18. Vendor proprietary information software which may be in the official records of a public body.
35 For the purpose of this section, "vendor proprietary software" means computer programs acquired
36 from a vendor for purposes of processing data for agencies or political subdivisions of the
37 Commonwealth.
38 19. Data, records or information of a proprietary nature produced or collected by or for faculty
39 or staff of public institutions of higher education, other than the institutions' financial or
40 administrative records, in the conduct of or as a result of study or research on medical, scientific,
41 technical or scholarly issues. whether sponsored by the institution alone or in conjunction with a
42 governmental body or a private concern, where such data, records or information has not been
43 publicly released, published, copyrighted or patented.
44 20. Lists of registered owners of bonds issued by a political subdivision of the Commonwealth,
45 whether the lists are maintained by the political subdivision itself or by a single fiduciary designated
46 by the political subdivision.
47 21. Confidential proprietary records. voluntarily provided by private business pursuant to a
48 promise of confidentiality from the Department of Business Assistance, the Virginia Economic
49 Development Partnership or local or regional industrial or economic development authorities or
5 "ganizations, used by the Department, the Partnership, or such entities for business, trade and
5.... Jurism development: and memoranda, working papers or other records related to businesses that are
52 considering locating or expanding in Virginia. prepared by the Partnership, where competition or
53 bargaining is involved and where. if such records are made public. the financial interest of the
54 governmental unit would be adversely affected.
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1 22. Information which was filed as confidential under the Toxic Substances Information Act
2 (§ 32.1-239 et seq.), as such Act existed prior to July 1, 1992.
3 23. Confidential records, including victim identity, provided to or obtained by staff in a rape crisis
4 center or a program for battered spouses.
S 24. Computer software developed by or for a state agency, state-supported institution of higher
6 education or political subdivision of the Commonwealth.
7 25. Investigator notes, and other correspondence and information, furnished in confidence with
8 respect to an active investigation of individual employment discrimination complaints made to the
9 Department of Personnel and Training. However, nothing in this section shall prohibit the disclosure

10 of information taken from inactive reports in a form which does not reveal the identity of charging
11 parties, persons supplying the infonnation or other individuals involved in the investigation.
12 26. Fisheries data which would permit identification of any person or vessel, except when required
13 by court order as specified in § 28.2-204.
14 27. Records of active investigations being conducted by the Department of Medical Assistance
15 Services pursuant to Chapter 10 (§ 32.1-323 et seq.) of Title 32.1.
16 28. Records and writings furnished by a member of the General Assembly to a meeting of a
17 standing committee, special committee or subcommittee of his house established solely for the purpose
18 of reviewing members' annual disclosure statements and supporting materials filed under § 2.1-639.40
19 or offormulating advisory opinions to members on standards of conduct, or both.
20 29. Customer account information of a public utility affiliated with a political subdivision of the
21 Commonwealth, including the customer's name and service address, but excluding the amount of
22 utility service provided and the amount of money paid for such utility service.
23 30. Investigative notes and other correspondence and information furnished in confidence with
24 respect to an investigation or conciliation process involving an alleged unlawful discriminatory
25 practice under the Virginia Human Rights Act (§ 2. 1-714 et seq.). However, nothing in this secti01
26 shall prohibit the distribution of information taken from inactive reports in a form which does not
27 reveal the identity of the parties involved or other persons supplying infonnation.
28 31. Investigative notes; proprietary information not published, copyrighted or patented;
29 information obtained from employee personnel records; personally identifiable information regarding
30 residents, clients or other recipients of services; and other correspondence and information furnished
31 in confidence to the Department of Social Services in connection with an active investigation of an
32 applicant or licensee pursuant to Chapters 9 (§ 63.1-172 et seq.) and 10 (§ 63.1-195 et seq.) of Title
33 63.1. However, nothing in this section shall prohibit disclosure of information from the records of
34 completed investigations in a form that does not reveal the identity of complainants, persons
35 supplying information, or other individuals involved in the investigation.
36 32. Personal information, as defined in § 2.1-379, (i) filed with the Virginia Housing Development
37 Authority concerning individuals who have applied for or received loans or other housing assistance
38 or who have applied for occupancy of or have occupied housing financed, owned or otherwise
39 assisted by the Virginia Housing Development Authority. (if) concerning persons participating in or
40 persons on the waiting list for federally funded rent-assistance programs, or (iii) filed with any local
41 redevelopment and housing authority created pursuant to § 36-4 concerning persons participating in
42 or persons on the waiting list for housing assistance programs funded by local governments or by any
43 such authority. However, access to one's own information shall not be denied.
44 33. Records regarding the siting of hazardous waste facilities, except as provided in § 10.1-1441,
45 if disclosure of them would have a detrimental effect upon the negotiating position of a governing
46 body or on the establishment of the terms, conditions and provisions of the siting agreement.
47 34. Appraisals and cost estimates of real property subject to a proposed purchase, sale or lease,
48 prior to the completion of such purchase, sale or lease.
49 35. Records containing information on the site specific location of rare, threatened, endangered or
50 otherwise imperiled plant and animal species, natural communities, caves, and significant historic and
51 archaeological sites if, in the opinion of the public body which has the responsibility for such
52 information, disclosure of the information would jeopardize the continued existence or the integrity of
53 the resource. This exemption shall not apply to requests from the owner of the land upon which the
S4 resource is located.
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1 36. Records, memoranda, working papers, graphics, video or audio tapes, production models, data
2 and information of a proprietary nature produced by or for or collected by or for the State wttery
3 Department relating to matters of a specific lottery game design, development, production, operation,
4 ticket price, prize structure, manner of selecting the winning ticket, manner of payment of prizes to
5 holders of winning tickets, frequency of drawings or selections of winning tickets, odds of winning,
6 advertising, or marketing, where such official records have not been publicly released, published,
7 copyrighted or patented. Whether released, published or copyrighted, all game-related information
8 shall be subject to public disclosure under this chapter upon the first day of sales for the specific
9 lottery game to which it pertains.

10 37. Records of studies and investigations by the State Lottery Department of (i) lottery agents, (ii)
11 lottery vendors, (iii) lottery crimes under §§ 58.1-40]4 through 58.1-40]8, (iv) defects in the law or
12 regulations which cause abuses in the administration and operation of the lottery and any evasions of
13 such provisions, or (v) the use of the lottery as a subterfuge for organized crime and illegal gambling
14 where such official records have not been publicly released, published or copyrighted. All studies and
15 investigations referred to under clauses (iii), (iv) and (v) shall be open to inspection and copying
16 upon completion of the study or investigation.
17 38. Records concerning reserves established in specific claims administered by the Department of
18 General Services through its Division of Risk Management as provided in Article 5.1 (§ 2.1-526.1 et
19 seq.) of Chapter 32 of this title, or by any county, city, or town.
20 39. Information and records collected for the designation and verification of trauma centers and
21 other specialty care centers within the Statewide Emergency Medical Services System and Services
22 pursuant to Article 2.1 (§ 32.1-J J1.1 et seq.) of Title 32.1.
23 40. Reports and court documents required to be kept confidential pursuant to § 37. J-67.3.
2/ 4]. Investigative notes, correspondence and information furnished in confidence, and records
2~ .herwise exempted by this chapter or any Virginia statute, provided to or produced by or for the (i)
26 Auditor of Public Accounts; (ii) Joint Legislative Audit and Review Commission; (iii) Department of
27 the State Internal Auditor with respect to an investigation initiated through the State Employee Fraud,
28 Waste and Abuse Hotline; or (iv) the committee or the auditor with respect to an investigation or
29 audit conducted pursuant to § 15.2-825. Records of completed investigations shall be disclosed in a
30 form that does not reveal the identity of complainants or persons supplying information to
31 investigators. Unless disclosure is prohibited by this section, the records disclosed shall include, but
32 not be limited to, the agency involved, the identity of the person who is the subject of the complaint,
33 the nature of the complaint, and the actions taken to resolve the complaint. If an investigation does
34 not lead to corrective action, the identity of the person who is the subject of the complaint may be
35 released only with the consent of the subject person.
36 42. Data formerly required to be submitted to the Commissioner of Health relating to the
37 establishment of new or the expansion of existing clinical health services, acquisition of major
38 medical equipment, or certain projects requiring capital expenditures pursuant to former
39 §32.]-102.3:4.
40 43. Documentation or other information which describes the design, function, operation or access
41 control features of any security system, whether manual or automated, which is used to control access
42 to or use of any automated data processing or telecommunications system.
43 44. Confidential financial statements, balance sheets, trade secrets, and revenue and cost
44 projections provided to the Department of Rail and Public Transportation, provided such information
45 is exempt under the federal Freedom of Information Act or the federal Interstate Commerce Act or
46 other laws administered by the Suiface Transportation Board or the Federal Railroad Administration
47 with respect to data provided in confidence to the Interstate Commerce Commission and the Federal
48 Railroad Administration.
49 45. In the case of corporations organized by the Virginia Retirement System, (i) proprietary
Sf f'onnation provided by, and financial information concerning. coventurers, partners, lessors, lessees,
51 vr investors, and (ti) records concerning the condition, acquisition, disposition, use, leasing,
52 development, coventuring, or management of real estate the disclosure of which would have a
53 substantial adverse impact on the value of such real estate or result in a competitive disadvantage to
54 the corporation or subsidiary.
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1 46. Confidential proprietary records related to inventory and sales. voluntarily provided by private
2 energy suppliers to the Department of Mines, Minerals and Energy, used by that Department for
3 energy contingency planning purposes or for developing consolidated statistical information on energy
4 supplies.
5 47. Confidential proprietary information furnished to the Board of Medical Assistance Services or
6 the Medicaid Prior Authorization Advisory Committee pursuant to Article 4 (§ 32.1-331.12 et seq.) of
7 Chapter 10 of Title 32.1.
8 48. Proprietary, commercial or financial information, balance sheets. trade secrets, and revenue
9 and cost projections provided by a private transportation business to the Virginia Department of

10 Transportation and the Department of Rail and Public Transportation for the purpose of conducting
11 transportation studies needed to obtain grants or other financial assistance under the Transportation
12 Equity Act for the 21st Century (P.L 105-178) for transportation projects, provided such information
13 is exempt under the federal Freedom of Information Act or the federal Interstate Commerce Act or
14 other laws administered by the Surface Transportation Board or the Federal Railroad Administration
15 with respect to data provided in confidence to the Surface Transportation Board and the Federal
16 Railroad Administration. However. the exemption provided by this subdivision shall not apply to any
17 wholly owned subsidiary of a public body.
18 49. Information required to be provided pursuant to § 54.1-2506.1.
19 50. Confidential information designated as provided in subsection D of § 11-52 as trade secrets or
20 proprietary information by any person who has submitted to a public body an application for
21 prequalification to bid on public construction projects in accordance with subsection B of § / 1-46.
22 51. All information and records acquired during a review of any child death by the State Child
23 Fatality Review Team established pursuant to § 32./-283.1.
24 52. Financial, medical, rehabilitative and other personal information concerning applicants for or
2S recipients of loan funds submitted to or maintained by the Assistive Technology Loan Fund Authori!)
26 under Chapter I I (§ 51.5-53 et seq.) of Title 5/.5.
27 53. Confidential proprietary records which are voluntarily provided by a private entity pursuant to
28 a proposal filed with a public entity under the Public-Private Transportation Act of 1995 (§ 56-556 et
29 seq.), pursuant to a promise of confidentiality from the responsible public entity, used by the
30 responsible public entity for purposes related to the development of a qualifying transportation
31 facility; and memoranda, working papers or other records related to proposals filed under the
32 Public-Private Transportation Act of 1995, where. if such records were made public, the financial
33 interest of the public or private entity involved with such proposal or the process of competition or
34 bargaining would be adversely affected. In order for confidential proprietary information to be
35 excluded from the provisions of this chapter, the private entity shall (i) invoke such exclusion upon
36 submission of the data or other materials for which protection from disclosure is sought, (il) identify
37 the data or other materials for which protection is sought, and (iii) state the reasons why protection
38 is necessary. For the purposes of this subdivision, the terms "public entity" and ''private entity" shall
39 be defined as they 'are defined in the Public-Private Transportation Act of 1995.
40 54. Records of law-enforcement agencies. to the extent that such records contain specific tactical
41 plans. the disclosure of which would jeopardize the safety or security of law-enforcement personnel or
42 the general public; or records of emergency service agencies to the extent that such records contain
43 specific tactical plans relating to anti-terrorist activity.
44 55. All records of the University of Virginia or the University of Virginia Medical Center which
4S contain proprietary. business-related infonnation pertaining to the operations of the University of
46 Virginia Medical Center, including its business development or marketing strategies and its activities
47 with existing or future joint venturers, partners. or other parties with whom the University of Virginia
48 Medical Center has formed, or forms, any arrangement for the delivery of health care, if disclosure of
49 such information would be harmful to the competitive position of the Medical Center.
50 56. Patient level data collected by the Board of Health and not yet processed. verified, and
51 released, pursuant to § 32.1-276.9. to the Board by the nonprofit organization with which. the
52 Commissioner of Health has contracted pursuant to § 32.1-276.4.
53 57. Records of the Medical College of Virginia Hospitals Authority pertaining to any of the
54 following: an individual's qualifications for or continued membership on its medical or teaching

F-19



House Bill No. 1985

1 staffs; proprietary information gathered by or in the possession of the Authority from' third parties
2 pursuant to a promise of confidentiality; contract cost estimates prepared for confidential use in
3 awarding contracts for construction or the purchase of goods or services; data, records or
4 information of a proprietary nature produced or collected by or for the Authority or members of its
5 medical or teaching staffs; financial statements not publicly available that may be filed with the
6 Authority from third parties; the identity, accounts or account status of any customer of the Authority;
7 consulting or other reports paid for by the Authority to assist the Authority in connection with its
8 strategic planning and goals; and the determination of marketing and operational strategies where
9 disclosure of such strategies would be hannful to the competitive position of the Authority; and data,

10 records or information of a proprietary nature produced or collected by or for employees of the
11 Authority, other than the Authority's financial or administrative records, in the conduct of or as a
12 result of study or research on medical, scientific, technical or scholarly issues, whether sponsored by
13 the Authority alone or in conjunction with a governmental body or a private concern, when such
14 data. records or information have not been publicly released, published, copyrighted or patented.
15 58. Confidential proprietary info17TUltion or trade secrets, not publicly available, provided by a
16 private person or entity to the Virginia Resources Authority or to a fund administered in connection
17 with financial assistance rendered or to be rendered by the Virginia Resources Authority where, if
18 such information ffivere made public, the financial interest of the private person or entity would be
19 adversely affected, and, after June 30, 1997, where such information was provided pursuant to a
20 promise of confidentiality.
21 59. Confidential proprietary records which are provided by a franchisee under § 15.2-2108 to its
22 franchising authority pursuant to a promise of confidentiality from the franchising authority which
2~ "'elates to the franchisee's potential provision of new services, adoption of new technologies or
2 lplementation of improvements, where such new services. technologies or improvements have not
2~ Jeen implemented by the franchisee on a nonexperimental scale in the franchise area, and where, if
26 such records were made public, the competitive advantage or financial interests of the franchisee
27 would be adversely affected. In order for confidential proprietary information to be excluded from the
28 provisions of this chapter, the franchisee shall (i) invoke such exclusion upon submission of the data
29 or other materials for which protection from disclosure is sought, (ii) identify the data or other
30 materials for which protection is sought, and (iii) state the reason why protection is necessary.
31 60. Records of the Intervention Program Committee within the Department of Health Professions,
32 to the extent such records may identify any practitioner who may be, or who is actually, impaired to
33 the extent disclosure is prohibited by § 54.1-2517. .
34 61. Records submitted as a grant application, or accompanying a grant application, to the
35 Commonwealth Neurotrauma Initiative Advisory Board pursuant to Article 12 (§ 32.1-73.1 et seq.) of
36 Chapter 2 of Title 32.1, to the extent such records contain (i) medical or mental records, or other
37 data identifying individual patients or (ii) proprietary business or research-related information
38 produced or collected by the applicant in the conduct of or as a result of study or research on
39 medical, rehabilitative, scientific, technical or scholarly issues, when such information has not been
40 publicly released, published, copyrighted or patented. if the disclosure of such information would be
41 hannful to the competitive position of the applicant.
42 62. Information which would disclose the security aspects of a system safety program plan adopted
43 pursuant to 49 C.F.R. Part 659 by the Commonwealth's designated Rail Fixed Guideway Systems
44 Safety Oversight agency; and information in the possession of such agency, the release of which
45 would jeopardize the success of an ongoing investigation of a rail accident or other incident
46 threatening railway safety.
47 63. Documents and other information of a proprietary nature furnished by a supplier of charitable
48 gaming supplies to the Charitable Gaming Commission pursuant to subsection E of § 18.2-340.34.
4~ 64. Personal information, as defined in § 2.1-379, provided to the Board of the Virginia Higher
5, lucation Tuition Trust Fund or its employees by or on behalf of individuals who have requested
51 infonnation about, applied for, or entered into prepaid tuition contracts pursuant to Chapter 4.9
52 (§ 23-38.75 et seq.) of Title 23. Nothing in this subdivision shall be construed to prohibit disclosure
53 or publication of information in a statistical or other fonn which does not identify individuals or
54 provide personal information. Individuals shall be provided access to their own personal information.
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1 65. Engineering and architectural drawings. operational. procedural. tactical planning or training
2 manuals. or staff meeting minutes or other records, the disclosure of which would reveal surveillance
3 techniques, personnel deployments, alarm systems or technologies, or operational and transportation
4 plans or protocols, to the extent such disclosure would jeopardize the security or employee safety of
5 (i) the Virginia Museum of Fine Arts or any of its warehouses; (ii) any govemment store or
6 warehouse controlled by the Department of Alcoholic Beverage Control; (iii) any courthouse, jail,
7 detention or law-enforcement facility;; or (iv) any correctional or juvenile facility or institution under
8 the supervision of the Department of Corrections or the Department of Juvenile Justice.
9 B. Neither any provision of this chapter nor any provision of Chapter 26 (§ 2.1-377 et seq.) of this

10 title shall be construed as denying public access to (i) contracts between a public official and a
11 public body, other than contracts settling public employee employment disputes held confidential as
12 personnel records under subdivision 4 of subsection A; (ii) records of the position, job classification,
13 official salary or rate of pay oj, and records of the allowances or reimbursements for expenses paid
14 to. any officer, official or employee of a public body; or (iii) the compensation or beneJjts paid by
15 any corporation organized by the Virginia Retirement System or its officers or employees. The
16 provisions of this subsection, however, shaLL not require public access to records of the official
17 salaries or rates of pay of public employees whose annual rate of pay is $10,000 or less.
18 C. No provision of this chapter shall be construed to afford any rights to any person incarcerated
19 in a state, local or federal correctional facility, whether or not such facility is 0) located in the
20 Commonwealth or (ii) operated pursuant to the Corrections Private Management Act (§ 53.1-26/ et
21 seq.). However, this subsection shall not be construed to prevent an incarcerated person from
22 exercising his constitutionally protected rights, including, but not limited to, his rights to call for
23 evidence in his favor in a criminal prosecution.
24 § 2.1-342.2. Disclosure of criminal records: limitations.
25 A. As used in this section, "criminal incident information II means a general description of th.
26 criminal activity reported, the date and general location the alleged crime was committed, the identity
27 of the investigating officer, and a general description of any injuries suffered or property damaged or
28 stolen.
29 B. Law-enforcement officials shall make available upon request criminal incident information
30 relating to felony offenses. However, where the release of criminal incident infonnation is likely to
31 jeopardize an ongoing investigation or prosecution, or the safety of an individual; cause a suspect to
32 flee or evade detection; or result in the destruction of evidence, such information may be withheld
33 until the above-referenced damage is no longer likely to occur from release of the information.
34 Nothing in this subsection shall be construed to prohibit the release of those portions of such
3S information that are not likely to cause the above-referenced damage.
36 C. Infonnation in the custody of law-enforcement officials relative to the identity of any individual,
37 other than a juvenile, who is arrested and charged. and the status of the charge or arrest shall be
38 released.
39 D. The identity of any victim, witness or undercover officer, or investigative techniques or
40 procedures need not but may be disclosed unless disclosure is prohibited or restricted under
41 § 19.2-11.2.
42 E. The identity of any individual providing information about a crime or criminal activity under a
43 promise of anonymity shall not be disclosed.
44 F. The following records are excluded from the provisions of this chapter, but may be disclosed by
45 the custodian, in his discretion, except where such disclosure is prohibited by law:
46 1. Complaints, memoranda, correspondence and evidence relating to a criminal investigation or
47 prosecution, other than criminal incident information as defined in subsection A;
48 2. Adult arrestee photographs when necessary to avoid jeopardizing an investigation in felony
49 cases until such time as the release of the photograph will no longer jeopardize the investigation;
50 3. Reports submitted in confidence to (i) state and local law-enforcement agencies. (ii.\
51 investigators authorized pursuant to § 53.1-16, and (iii) campus police departments of public.
S2 institutions of higher education established pursuant to Chapter 17 (§ 23-232 et seq.) of Title 23;
53 4. Portions of records of local govemment crime commissions that would identify individuals
54 providing information about crimes or criminal activities under a promise of anonymity;
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1 5. Records of local law-enforcement agencies relating to neighborhood watch programs that
2 include the names, addresses, and operating schedules of individual participants in the program that
3 are provided to such agencies under a promise of anonymity; and
4 6. All records of persons imprisoned in penal institutions in the Commonwealth provided such
5 records relate to the imprisonment.
6 G. Records kept by law-enforcement agencies as required by § 15.2-J722 shall be subject to the
7 provisions of this section except:
8 1. Those portions of noncriminal incident or other investigative reports or materials containing
9 identifying infomultion of a personal, medical or financial nature provided to a law-enforcement

10 agency where the release of such information would jeopardize the safety or privacy of any person;
11 2. Those portions of any records containing information related to plans for or resources
12 dedicated to undercover operations; or
13 3. Records of background investigations of applicants for law-enforcement agency· employment or
14 other confidential administrative investigations conducted pursuant to law.
15 H. In the event of conflict between this section and other provisions of law, this section shall
16 control.
17 § 2.1-343. Meetings to be public; notice of meetings; recordings; minutes.
18 ~ as otHerwise speeifically fJFOvided by law aRtI~ as fJrovided ia §§ 2.1 344 aft8
19 2.1 345, aD A. All meetings of public bodies shall be pH9He FReetiRgs, iRclt:ldiRg meetiRgs aR6 wefk
20 sessioRs EkH=iftg wffi€fl fie vetes afe east ef aHy deciSiORS fBa4ie.: Neti€e iRclt:lding the~ EliNe aM
21 t*aee ef eaa. meeting shall be furnisHed te aRY~ at the COITufloRwealtb wee re£l\:H~sts sooh
22 informatioR. ~rotices fef meetings ef pH9He be€He5 ef tfle COffilTlORwealtH 9ft wffi€.h there is at least
23 eRe member aptl0iAted 9y the Go¥emor shall state WHether 9f Ret pH9He comment will be reeeiYed at
2/ ~ meeting, aft6... if sa; the appFolllimate peifits Gt:H=iflg tfle meetiRg pH9He COFRfftent will be received.
2~ ~qHests te be notified ell a continHal basts sHall be maae at least enee a yeaf mwriting and inclHde
26 ftafBe; address, Bp ce4e aR4 organization ef the reqHester. Notice, reasonable HfKlef the cifCHfflstance,
27 ef speetal ef emergency meetings shaH be gWeR eORtemporaaeoHsly wilh the Retf€e provided
28 members of the pH9He 90EIy condHctiAg the meeting.
29 l:J.aless otHerwise ex:empt, at least one COflY ef aD agenda fJackets aREl materials fHmished te
30 members at a pH9He body fef a meeting sfla.l.l be made a'/ajlable fef insfJectioA by the pH9He at H:Ie
31 same time SHCh dOCHments are furnished te the members of the pH9He gedy open, except as provided
32 in § 2.1-344.
33 B. No meeting shall be conducted through telephonic, video, electronic or other communication
34 means where the members are not physically assembled to discuss or transact public business, except
35 as provided in § 2. J-343.1 or as may be specifically provided in Title 54.1 for the summary
36 suspension of professional licenses.
37 C. Every public body shall give notice of the date, time, and location of its meetings by placing
38 the notice in a prominent public location at which notices are regularly posted; in the office of the
39 clerk of the public body, or in the case of a public body which has no clerk, in the office of the chief
40 administrator. Publication of meeting notices by electronic means shall be encouraged. The notice
41 shall be posted at least three working days prior to the meeting. Notices for meetings of state public
42 bodies on which there is at least one member appointed by the Governor shall state whether or not
43 public comment will be received at the meeting and, if so, the approxiTTUlte point during the meeting
44 when public comment will be received.
45 D. Notice, reasonable under the circumstance, of special or emergency meetings shall be given
46 contemporaneously with the notice provided members of the public body conducting the meeting.
47 E. Any person may annually file a written request for notification with a public body. The request
48 shall include the requester's name, address, zip code, daytime telephone number, and organization, if
49 'l'ly. The public body receiving such request shall provide notice of all meetings directly to each such
Sf rson.
51 F. At least one copy of all agenda packets and, unless exempt, all materials furnished to members
52 of a public body for a meeting shall be made available for public inspection at the same time such
53 documents are furnished to the members of the public body.
54 G. Nothing in this chapter shall be construed to prohibit the gathering or attendance of two or
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1 more members of a public body (i) at any place or function where no part of the purpose of such
2 gathering or attendance is the discussion or transaction of any public business, and such gathering or
3 attendance was not called or prearranged with any purpose of discussing or transacting any business
4 of the public body or (ii) at a public forum, candidate appearance, or debate, the purpose of which is
5 to inform the electorate and not to transact public business or to hold discussions relating to the
6 transaction of public business, even though the performance of the members individually or
7 collectively in the conduct of public business may be a topic of discussion or debate at such public
8 meeting. The notice provisions of this chapter shall not apply to informal meetings or gatherings of
9 the members of the General Assembly.

10 H. Any person may photograph, film, record or otherwise reproduce any portion of a meeting
11 required to be open. The public body conducting the meeting may adopt rules governing the
12 placement and use of equipment necessary for broadcasting, photographing, filming or recording a
13 meeting to prevent interference with the proceedings.
14 ¥ehftg by seeret 6f writteR~ ift aft epea ffleetiRg sfia.I.I be a -,ialatiaR e.f this ehapter.
15 l. Minutes shall be recorded at all~ open meetings. However, minutes shall not be required to
16 be taken at deliberations of (i) standing and other committees of the General Assembly, (ii) legislative
17 interim study commissions and committees, including the Virginia Code Commission, (iii) study
18 committees or commissions appointed by the Governor, or (iv) study commissions or study
19 committees, or any other committees or subcommittees appointed by the governing bodies or school
20 boards of counties, cities and towns, except where the membership of any such commission,
21 committee or subcommittee includes a majority of the governing body of the county, city or town or
22 school board. Minutes, including draft minutes, and all other records of open meetings, including
23 audio or audio/visual records shall be deemed public records and subject to the provisions of this
24 chapter. Audio or audio/visual records of open meetings shall be public records which shall be 
25 produced in accordance with § 2.1-342.
26 § 2.1-343.1. Electronic communication meetings.
27 A. It is shall be a violation of this chapter for any political subdivision or any governing body,
28 authority, board, bureau, commission, district or agency of local government or any committee thereof
29 to conduct a meeting wherein the public business is discussed or transacted through telephonic, video,
30 electronic or other communication means where the members are not physically assembled. Nothing
31 in this section shall be construed to prohibit the use of interactive audio or video means to expand
32 public participation.
33 B. For purposes of sl:laSeetiaRs B thrOl:lgh p ef this section, "public body" means any public body
34 of the Commonwealth, as f)ravided ift the defiRitiaas at "meetiag" aREI "pHalie~ 1ft § 2.1 341, but
35 exelHdiHg excludes any political subdivision or any governing body, authority, board, bureau,
36 commission, district or agency of local government.
37 SooI:t State public bodies may conduct any meeting, except exeel:lti'le 9f closed meetings held
38 pursuant to § 2.1-344, wherein the public business is discussed or transacted through telephonic or
39 video means. Where a quorum of a public body of the Commonwealth is physically assembled at one
40 location for the purpose of conducting a meeting authorized under this sHaseetieflSection, additional
41 members of such public body may participate in the meeting through telephonic means provided such
42 participation is available to the public.
43 C. Notice of any meetings held pursuant to this section shall be provided at least thirty days in
44 advance of the date scheduled for the meeting. The notice shall include the date, time, place and
45 purpose for the meeting and shall identify the laeatiaR 9f locations for the meeting. All locations for
46 the meeting shall be made accessible to the public. All persons attending the meeting at any of the
47 meeting locations shall be afforded the same opportunity to address the public body as persons
48 attending the primary or central location. Any interruption in the telephonic or video broadcast of the
49 meeting shall result in the suspension of action at the meeting until repairs are made and public
SO access restored.
51 Thirty-day notice shall not be required for telephonic or video meetings continued to address an
S2 emergency sitl:latiaR as provided in subsection F at this seetieft or to conclude the agenda of a
S3 telephonic or video meeting of the public body for which the proper notice has been given, when the
54 date, time, place and purpose of the continued meeting are set during the meeting prior to
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1 adjournment.
2 The public body shall provide the Director of the Department of Infonnation Technology with
3 notice of all public meetings held through telephonic or video means pursuant to this section.
4 D. An agenda and materials which will be distributed to members of the public body and which
5 have been made available to the staff of the public body in sufficient time for duplication and
6 forwarding to all lecatioR sites locations where public access will be provided shall be made available
7 to the public at the time of the meeting. Minutes of all meetings held by telephonic or video means
8 shall be recorded as required by § 2.1-343. Votes taken during any meeting conducted through
9 telephonic or video means shan be recorded by name in roll-call fashion and included in the minutes.

10 In addition, the public body shaH make an audio recording of the meeting, if a telephonic medium is
11 used, or an audio/visual recording, if the meeting is held by video means. The recording shall be
12 preserved by the public body for a period of three years following the date of the meeting and shall
13 be available to the public.
14 E. No more than twenty-five percent of all meetings held annually by a public body, including
15 meetings of any ad hoc or standing committees, may be held by telephonic or video means. Any
16 public body which meets by telephonic or video means shall file with the Director of the Department
17 of Information Technology by July I of each year a statement identifying the total number of
18 meetings held during the preceding fiscal year, the dates on which the meetings were held and the
19 number and purpose of those conducted through telephonic or video means.
20 F. Notwithstanding the limitations imposed by subsection E ef~ sectioR. a public body may
21 meet by telephonic or video means as often as needed if an emergency exists and the public body is
22 unable to meet in regular session. As HSeEl ia this sHl3sectioR "emergeRcy" meaRS aft unforeseeR
23 ~ircl:lmstance reRdering the neaee re£tliired by tAts sectioR, ef by § 2.1 343 ef tffis caaflter, ifRf)ossible
2 impracticable aftEi wffie.R cirCt:lmstaRce reElt:lires immediate~ Public bodies conducting
2~ _mergency meetings through telephonic or video means shall comply with the provisions of
26 subsection D requiring minutes, recordation and preservation of the audio or audio/visual recording of
27 the meeting. The basis fef nature of the emergency shall be stated in the minutes.
28 § 2.1-343.2. Transaction of public business other than by votes at meetings prohibited.
29 Unless otherwise specifically provided by law, no vote of any kind of the membership, or any part
30 thereof, of any public body shall be taken to authorize the transaction of any public business, other
31 than a vote taken at a meeting conducted in accordance with the provisions of this chapter. No public
32 body shall vote by secret or written ballot, and unless expressly provided by this chapter, no public
33 body shall vote by telephone or other electronic communication means.
34 Notwithstanding the foregoing, nothing contained herein shall be construed to prohibit separately
35 contacting the membership, or any part thereof, of any public body for the purpose of ascertaining a
36 member's position with respect to the transaction of public business.
37 § 2.1-344. Closed meetings authorized for certain limited purposes.
38 A. Public bodies Me Ret FeEIHiFeQ te COREIlIct e*ec~ti\'e ef eIesetl meetiRgs. However, sReaI6 a
39 ~ bOOy detemHRe that an e*ecl:ltiYE!! ef elesed meeting is desirable, SHeft meetiRg shaH he ReJd
40 may hold closed meetings only for the following purposes:
41 1. Discussion, consideration or interviews of prospective candidates for employment; assignment,
42 appointment, promotion, perfonnance, demotion, salaries, disciplining or resignation of specific public
43 officers, appointees or employees of any public body; and evaluation of perfonnance of departments
44 or schools of Sffite public institutions of higher education where such matters regardiRg sooh
45 evaluation will necessarily involve discussion of the performance of specific individuals~ ge
46 affectee by Stiefl eyah:latieR. Any teacher shall be permitted to be present during an e*eclltive sessieR
47 9f a closed meeting in which there is a discussion or consideration of a disciplinary matter which
48 involves the teacher and some student 9f stlleeRts and the student 9f stYdeRts involved in the matter
4~ -e is present, provided the teacher makes a written request to be present to the presiding officer of
5~ ~ appropriate board.
51 2. Discussion or consideration of admission or disciplinary matters concerning any student 8f

52 stYeeRts of any~ public institution of higher education or any state school system. However, any
53 such student, legal counsel and, if the student is a minor, the student's parents or legal guardians shall
54 be pennitted to be present during the taking of testimony or presentation of evidence at aft exec~ti..re
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1 Of a closed meeting, if such student, parents or guardians so request in writing and such request is
2 submitted to the presiding officer of the appropriate board.
3 3. Discussion or consideration of the cORditioR, acquisition 9f ase of real property for a public
4 purpose. or of the disposition of publicly held real property. Of ef pIaRs feF Hle future at a sffile
5 iRstitl:itioR ef fttgflef educatioR wJ:Heh eeukI where discussion in an open meeting would adversely
6 affect the vaffie ef proflerty ewRetl Of desirable fer o'''''Rership By SH€fl iRstit1:ltion bargaining position
7 or negotiating strategy of the public body.
8 4. The protection of the privacy of indi viduals in personal matters not related to public business.
9 ~ Discussion concerning a prospective business or industry or the expansion of an existing

10 business or industry where no previous announcement has been made of the business' or industry's
11 interest in locating or expanding its facilities in the community.
12 ~ 5. The investing of public funds where competition or bargaining is involved, where, if made
13 public initially, the financial interest of the governmental unit would be adversely affected.
14 +: 6. Consultation with legal counsel and briefings by staff members, or consultants Of attomeys,
15 pertaining to actual or probable litigation. 9f etRef where such consultation or briefing in open
16 meeting would adversely affect the negotiating or litigating posture of the public body; and
17 consultation with legal counsel employed or retained by a public body regarding specific legal
18 matters requiring the provision of legal advice by such counsel. For the purposes of this subdivision.
19 "probable litigation" means litigation which has been specifically threatened or on which the public
20 body or its legal counsel has a reasonable basis to believe will be commenced by or against a known
21 party. Nothing in this subdivision shall be construed. to pennit the closure of a meeting merely
22 because an attorney representing the public body is in attendance or is consulted on a matter.
23 ~ 7. In the case of boards of visitors of 5ffite public institutions of higher education, discussion or
24 consideration of matters relating to gifts. bequests and fund-raising activities, and grants and contracts - .....
25 for services or work to be performed by such institution. However, the terms and conditions of an)
26 such gifts, bequests, grants and contracts made by a foreign government, a foreign legal entity or a
27 foreign person and accepted by a state public institution of higher education shall be subject to public
28 disclosure upon written request to the appropriate board of visitors. For the purpose of this
29 subdivision, (i) "foreign government" means any government other than the United States government
30 or the government of a state or a political subdivision thereof; (ii) "foreign legal entity" means any
31 legal entity created under the laws of the United States or of any state thereof if a majority of the
32 ownership of the stock of such legal entity is owned by foreign governments or foreign persons or if
33 a majority of the membership of any such entity is composed of foreign persons or foreign legal
34 entities, or any legal entity created under the laws of a foreign government; and (iii) "foreign person"
35 means any individual who is not a citizen or national of the United States or a trust territory or
36 protectorate thereof.
37 9:- 8. In the case of the boards of trustees of the Virginia Museum of Fine Arts and The Science
38 Museum of Virginia, discussion or consideration of matters relating to specific gifts, bequests. and
39 grants.
40 -W-: 9. Discussion or consideration of honorary degrees or special awards.
41 +h 10. Discussion or consideration of tests af, examinations or other documents records excluded
42 from this chapter pursuant to § 2.1 342 89 2.1-342.01 A 11.
43 ~ 11. Discussion, consideration or review by the appropriate House or Senate committees of
44 possible disciplinary action against a member arising out of the possible inadequacy of the disclosure
45 statement filed by the member, provided the member may request in writing that the committee
46 meeting not be conducted in execHtive session a closed meeting.
47 ~ 12. Discussion of strategy with respect to the negotiation of a siting agreement or to consider
48 the terms, conditions, and provisions of a siting agreement if the governing body in open meeting
49 finds that au open meeting will have a detrimental effeet an adverse affect upon the negotiating
50 position of the governing body or the establishment of the teffils, conditions and provisions of thf
51 siting agreement, or both. All discussions with the applicant or its representatives may be conducted
52 in a closed meeting 9f execl:itive session.
53 -l4 13. Discussion by the Governor and any economic advisory board reviewing forecasts of
54 economic activity and estimating general and nongeneral fund revenues.
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1 ~ 14. Discussion or consideration of medical and mental records excluded from this chapter
2 pursuant to § 2.1 342 B ~ 2.1-342.01 A 5, and those portions of disciplinary proceedings by any
3 regulatory board within the Department of Professional and Occupational Regulation or Department of
4 Health Professions conducted pursuant to § 9-6.14: 11 or § 9-6.14: 12 during which the board
5 deliberates to reach a decision.
6 -l4: 15. Discussion, consideration or review of State Lottery Department matters related to
7 proprietary lottery game information and studies or investigations exempted from disclosure under
8 subdivisions ~ 36 and ~ 37 of subsection BA of § 2.1 342 2.1-342.01.
9 -l-+: 16. Those portions of meetings by local government crime commissions where the identity of,

10 or information tending to identify, individuals providing information about crimes or criminal
11 activities under a promise of anonymity is discussed or disclosed.
12 .J.8,; 17. Discussion. consideration, review and deliberations by local community corrections
13 resources boards regarding the placement in community diversion programs of individuals previously
14 sentenced to state correctional facilities.
15 .J.9..: [RepealeEl.]
16 2(h lB. Those portions of meetings in which the Board of Corrections discusses or discloses the
17 identity of, or information tending to identify, any prisoner who (i) provides information about crimes
18 or criminal activities, (ii) renders assistance in preventing the escape of another prisoner or in the
19 apprehension of an escaped prisoner, or (iii) voluntarily or at the instance of a prison official renders
20 other extraordinary services. the disclosure of which is likely to jeopardize the prisoner's life or safety.
21 2-h 19. Discussion of plans to protect public safety as it relates to terrorist activity.
22 ~ 1ft tHe ease at eorpofatioRS ofgaRized 9y tile Virgiaia RetiremeRt System, E1iS€lission 6f

23 eORsiEleratioR at fij I3fOfJrietary iafermatioR }3roviEleEi 9y, af*I fiAaaeial iaf'affftatioR €OReemiRg,
24 veRHirers, partners, lessors, lessees, 6f iavesteFs, aRtI AA the eoaElilioA, aeEIliisitioR, aispositioR, tiSe;

2:' .tSiftg; developmeRt, €o',eRtlirlng, 9f maoagemeRl of real eslate tHe E1isdOSliTe af wlH€h weHkl Rave a
26 S\:iBSt3Rtial aEiverse impaet OR tile ¥altie at StieR FeaI~ 6f resHk iB a €ompelitive E1isas1/aRtage ffi
27 tile eOFfJoratioR 6f 5ubsiEliaf)'.
28 ~ 20. Those portions of meetings in which individual child death cases are discussed by the State
29 Child Fatality Review Team established pursuant to § 32.1-283.1.
30 24. 21. Those portions of meetings of the University of Virginia Board of Visitors and those
31 portions of meetings of any persons to whom management responsibilities for the University of
32 Virginia Medical Center have been delegated, in which there is discussed proprietary, business-related
33 information pertaining to the operations of the University of Virginia Medical Center, including its
34 business development or marketing strategies and its activities with existing or future joint venturers,
35 partners, or other parties with whom the University of Virginia Medical Center has fonned. or foOlls,
36 any arrangement for the delivery of health care, if disclosure of such infonnation would ~ harmfHl ffi
37 adversely affect the competitive position of the Medical Center.
38 ~ 22. In the case of the Medical College of Virginia Hospitals Authority, discussion or
39 consideration of any of the following: the €oRditioR, acquisition, ase or disposition of real or personal
40 property where disclosure would adversely affect the bargaining position or negotiating strategy of
41 the Authority; operational plans that could affect the value of such property, real or personal, owned
42 or desirable for ownership by the Authority; matters relating to gifts, bequests and fund-raising
43 activities; grants and contracts for services or work to be perfonned by the Authority; marketing or
44 operational strategies where disclosure of such strategies would be harmful te adversely affect the
45 competitive position of the Authority; members of its medical and teaching staffs and qualifications
46 for appointments thereto; and qualifications or evaluations of other employees.
47 ~ 23. Those portions of the meetings of the Intervention Program Committee within the
48 Department of Health Professions to the extent such discussions identify. any practitioner who may be,
49 '"lr who actually is, impaired pursuant to Chapter 25.1(§ 54.1-2515 et seq.) of Title 54.1.
Sf ~ 24. +hese HleetiRgs Meetings or portions of meetings of the Board of the Virginia Higher
51 ,Jucation Tuition Trust Fund wherein personal information, as defined in § 2.1-379, which has been
52 provided to the Board or its employees by or on behalf of individuals who have requested information
53 about, applied for, or entered into prepaid tuition contracts pursuant to Chapter 4.9 (§ 23-38.75 et
54 seq.) of Title 23 is discussed.
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1 B. No resolution, ordinance, rule, contract, regulation or motion adopted, passed or agreed to in aft

2 eJu~clui¥e eF a closed meeting shall become effective unless the public body, following the meeting,
3 reconvenes in open meeting and takes a vote of the membership on such resoluticn, ordinance, rule,
4 contract, regulation or motion which shall have its substance reasonably identified in the open
5 meeting. +Ri5 seetieR sftall Ret Be cONstrued te fij reql:liFe the diseloSUFe ef aRy cORb'act eet'Neen the
6 IRterveNtion Program Committee~ the DepartmeRt at HeaHfl P-rot"essi9RS aOO aft impaired
7 practitioner eRtered tAte pl:lrSyaRt te Chapter~ ef +tHe~ 9f fiij reqf:lire tfle beard ef directors ef
8 any af:ltAorit)' created pursl:lant te the Ifldl:lstrial DevelopfReRt ttfKl Re't'eRHe BefltI Aa (§ 15.1 1373 et

9 ~ ef aRy~ body empowered te i5sHe iadustrial revenue 00mIs hy general ef~ law; te
10 ideNtify a bHsiness ef iaaustry te wht€fl sl:lbdivisioa A S of this sectioa applies. However, sooh
11 Business ef iRdust~! fImSt be ideatified as a mattef at~ receffi at least tfli.rty days pflef te the
12 a€-ttIaI Eiate ef the Boam's al:ltaorizatioR ef the sale ef issuaNce ef sueh befle.s.:.
13 C. Public officers improperly selected due to the failure of the public body to comply with the
14 other provisions of this section shall be de facto officers and, as such, their official actions are valid
15 until they obtain notice of the legal defect in their election.
16 D. Nothing in this section shall be construed to prevent the holding of conferences between two or
17 more public bodies, or their representatives, but these conferences shall be subject to the same
18 regulatiONS procedures for holding execl:1tive ef closed sessiONS meetings as are applicable to any
19 other public body.
20 E. This section shall not be construed to (i) require the disclosure of any contract between the
21 Intervention Program Committee within the Department of Health Professions and an impaired
22 practitioner entered into pursuant to Chapter 25.1(§ 54.1-2515 et seq) of Title 54.1 or (ii) require the
23 board of directors of any authority created pursuant to the Industrial Development and Revenue Bond
24 Act (§ 15.2·4900 et seq.), or any public body empowered to issue industrial revenue bonds by general
25 or special law, to identify a business or industry to which subdivision A 5 applies. However, such
26 business or industry shall be identified as a matter of public record at least thirty days prior to the
27 actual date of the board's authorization of the sale or issuance of such bonds.
28 § 2. 1-344. 1.Closed meetings procedures; certification of proceedings.
29 A. No closed meeting shall eeeofRe aft execl:ltive ef €Iesee meeting be held unless the public body
30 proposing to convene such meeting shall fta¥e has taken an affinnative recorded vote in epeR sessiOR
31 te that effect.; &y metioR~ specifically the pl:lFfJose ef pmposes whi€h are te be tile subject of the
32 meetiag, aad reasoRabl)' iEleRtifyiRg the Sl:lbstaRce of the matters le be discHssea. A statefReRt shall Be
33 iAcll:iElea ffi the FRiRl:1tes of tHe epen meeting wlHeH shall make an open meeting approving a motion
34 which (i) identifies the subject matter, (ii) states the purpose of the meeting and (iii) makes specific
35 reference to the applicable exemption ef exemptioRs from open meeting requirements provided in
36 § 2.1-343 or subsection A of § 2.1-344 ef ifi § 2.1 345. aRd the. The matters contained in such motion
37 shall be set forth in tflese detail in the minutes of the open meeting. A general reference to the
38 provisions of this chapter ef, the authorized exemptions from open meeting requirements, or the
39 subject matter of the closed meeting shall not be sufficient to satisfy the requirements for aft execl:ltive
40 ef holding a closed meeting.
41 B. The notice provisions of this chapter shall not apply to exec1:ltive ef closed meetings of any
42 public body held solely for the purpose of interviewing candidates for the position of chief
43 administrative officer. Prior to any such executive ef closed meeting for the purpose of interviewing
44 candidates, the public body shall announce in an open meeting that such e!Ke!sHtive Of closed meeting
4S shall be held at a disclosed or undisclosed location within fifteen days thereafter.
46 C. The public body holding aft ellecutive ef a closed meeting shall restrict its cORsiaeratioR of
47 matters discussion during the closed portiORS meeting only to those p1:lflloses matters specifically
48 exempted from the provisions of this chapter and identified in the motion required by subsection A.
49 D. At the conclusion of any e*ec\:1ti'/e eF closed meeting cORveRea aerel:iaeer. the public body
50 holding such meeting shall immediately reconvene in an open sessioR iffifflediately thereafter meeting
51 and shall take a roll call or other recorded vote to be included in the minutes of that body, certifying.
52 that to the best of tile each member's knowledge (i) only public business matters lawfully exempted
S3 from open meeting requirements under this chapter; and (ii) only such public business matters as were
54 identified in the motion by which the exesHti)le ef. closed meeting was convened were heard.
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1 discussed or considered in the meeting by the public body. Any member of the public body who
2 believes that there was a departure from the requirements of subdivisions (i) and (ii) age¥e, shall so
3 state prior to the vote, indicating the substance of the departure that. in his judgment. has taken place.
4 The statement shall be recorded in the minutes of the public body.
5 E. Failure of the certification required by subsection 0. aeeve; to receive the affirmative vote of a
6 majority of the members of the public body present during a eIeseEI ef eKesl:ltive sessisR meeting shall
7 not affect the validity or confidentiality of such meeting with respect to matters considered therein in
8 compliance with the provisions of this chapter. The recorded vote and any statement made in
9 connection therewith, shall upon proper authentication, constitute evidence in any proceeding brought

10 to enforce the provisions of this chapter.
11 F. A public body may pennit nonmembers to attend aft e*esHtive ef a closed meeting if such
12 persons are deemed necessary or if their presence will reasonably aid the public body in its
13 consideration of a topic which is a subject of the meeting.
14 G. Except as specifically authorized by law, in no event may any public body take action on
15 matters discussed in any eKesl:lti ...e ef closed meeting, except at a~ an open meeting for which
16 notice was given as required by § 2.1·343.
17 H. Minutes may be taken during e*esl:ltive ef closed sessis8s meetings of a public body. but shall
18 not be required. Such minutes shall not be subject to mandatory public disclosure.
19 § 2.1-346. Proceedings for enforcement of chapter.
20 A. Any person, including the attorney for the Commonwealth acting in his official or individual
21 capacity, denied the rights and privileges conferred by this chapter may proceed to enforce such rights
22 and privileges by filing a petition for mandamus or injunction, supported by an affidavit showing
23 ~ood cause, addressed to the general district court or the court of record of the county or city from
2 hich the public body has been elected or appointed to serve and in which such rights and privileges
2:.. Jere so denied. Failure by any person to request and receive notice of the time and place of meetings
26 as provided in § 2.1-343 shall not preclude any person from enforcing his or her rights and privileges
27 conferred by this chapter.
28 B. Any petition alleging denial of rights and privileges conferred by this chapter by a board,
29 bureau, commission, authority, district or agency of the state government or by a standing or other
30 committee of the General Assembly, shall be addressed to the GeaeFtil Distrist Gooft general district
31 court or the GiretHt GeHft circuit court of the residence of the aggrieved party or of the City of
32 Richmond. In any action brought before a generaL district court, a corporate petitioner may appear
33 through its officer, director or managing agent without the assistance of counsel, notwithstanding any
34 provision of law or Rule of the Supreme Court of Virginia to the contrary.
35 A C. The petition for mandamus or injunction t:ffifIef tms sRapter shall be heard within seven days
36 of the date when the same is made. However, any petition made outside of the regular tenns of the
37 circuit court of a county which is included in a judicial circuit with another county or counties, the
38 hearing on the petition shall be given precedence on the docket of such court over all cases which are
39 not otherwise giyen precedence by law.
40 D. The petition shall allege with reasonable specificity the circumstances of the denial of the rights
41 and privileges conferred by this chapter. A single instance of denial of the rights and privileges
42 conferred by this chapter shall be sufficient to invoke the remedies granted herein. If the court finds
43 the denial to be in violation of the provisions of this chapter, the petitioner shall be entitled to recover
44 reasonable costs and attorney's fees from the public body if the petitioner substantially prevails on the
45 merits of the case, unless special circumstances would make an award unjust. In making this
46 determination, a court may consider, among other things, the reliance of a public body on an opinion
47 of the Attorney General or a decision of a court that substantially supports the public body's position.
48 +He eetH=4: fftaY aka ilflpsse appr8priate saastisRS m fa.¥aF af the~ geQy as pre'/ided m
49 "8.01 271.1.
5 E. In any action to enforce the provisions of this chapter, the public body shall bear the burden of
51 proof to establish an exemption by a preponderance of the evidence. Any failure by a public body to
52 follow the procedures established by this chapter shall be presumed to be a violation of this chapter.
53 § 2.1-346.1. Violations and penalties.
54 In a proceeding commenced against members of public bodies under § 2.1-346 for a violation of

F-28



House Bill No. 1985

1 §§ 2.1-342,2.1-343.2.1-343.1,2.1-343.2.2.1-344 or § 2.1-344.1, the court, if it finds that a violation
2 was willfully and knowingly made, shall impose upon such member in his individual capacity,
3 whether a writ of mandamus or injunctive relief is awarded or not, a civil penalty of not less than~
4 $100 nor more than $1,000, which amount shall be paid into the State Literary Fund. For a second or
5 subsequent violation, such civil penalty shall be not less than ~ $500 nor more than $+;QQQ
6 $2,500.
7 § 15.2-1722. Certain records to be kept by sheriffs and chiefs of police.
S A. It shall be the duty of the sheriff or chief of police of every locality to insure, in addition to
9 other records required by law, the maintenance of adequate personnel, arrest, investigative, reportable

10 incidents, and noncriminal incidents records necessary for the efficient operation of a law-enforcement
11 agency. Failure of a sheriff or a chief of police to maintain such records or failure to relinquish such
12 records to his successor in office shall constitute a misdemeanor. Former sheriffs or chiefs of police
13 shall be allowed access to such files for preparation of a defense in any suit or action arising from the
14 perfonnance of their official duties as sheriff or chief of police. The enforcement of this section shall
15 be the duty of the attorney for the Commonwealth of the county or city wherein the violation occurs.
16 ~ fat: iRfermatioR iH the cl:lstody ef law enfoFCemeRt officials relati¥e te the identity ef allY
17 iRdivid\:lal etRef thaR a jl:lveRile wee is an=ested aDd charged, aDd the~ ef tee eBafge ef~ the
18 recoFds reql:life8 ffi Be FRa::iRtaiReEl ~ this section shaH he exempt ffeffi the pfO¥isioas ef Chapter U
19 (§ 2.1 340 et seEt-1 ef~~
20 B. For purposes of this section, the following definitions shall apply:
21 "Arrest records" means a compilation of information, centrally maintained in law-enforcement
22 custody, of any arrest or temporary detention of an individual, including the identity of the person
23 arrested or detained, the nature of the arrest or detention, and the charge, if any.
24 "Investigative records" means the reports of any systematic inquiries or examinations into crimina'
25 or suspected criminal acts which have been committed, are being committed. or are about to be
26 committed.
27 "Noncriminal incidents records" means compilations of noncriminal occurrences of general interest
28 to law-enforcement agencies, such as missing persons, lost and found property. suicides and accidental
29 deaths.
30 "Personnel records" means those records maintained on each and every individual employed by a
31 law-enforcement agency which reflect personal data concerning the employee's age, length of service,
32 amount of training, education. compensation level, and other pertinent personal information.
33 "Reportable incidents records" means a compilation of complaints received by a law-enforcement
34 agency and action taken by the agency in response thereto.
35 § 19.2-368.3. Powers and duties of Commission.
36 The Commission shall have the following powers and duties in the administration of the provisions
37 of this chapter:
38 I. To adopt, promulgate, amend and rescind suitable rules and regulations to carry out the
39 provisions and purposes of this chapter.
40 2. Notwithstanding the provisions of sl:IbdivisieR B .:}. ef § 2.1 342§ 2.1-342.2, to acquire from the
41 attorneys for the Commonwealth, State Police, local police departments, sheriffs' departments, and the
42 Chief Medical Examiner such investigative results. information and data as will enable the
43 Commission to determine if, in fact, a crime was committed or attempted, and the extent, if any, to
44 which the victim or claimant was responsible for his own injury. These data shall include prior adult
45 arrest records and juvenile court disposition records of the offender. For such purposes and in
46 accordance with § 16.1-305, the Commission may also acquire from the juvenile and domestic
47 relations district courts a copy of the order of disposition relating to the crime. The use of any
48 information received by the Commission pursuant to this subdivision shall be limited to carrying out
49 the purposes set forth in this section, and this information shall be confidential and shall not be
50 disseminated further. The agency from which the information is requested may submit origina.
51 reports, portions thereof, summaries, or such other configurations of information as will comply with
52 the requirements of this section.
53 3. To hear and determine all claims for awards filed with the Commission pursuant to this chapter,
54 and to reinvestigate or reopen cases as the Commission deems necessary.
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1 4. To require and direct medical examination of victims.
2 5. To hold hearings, administer oaths or affirmations. examine any person under oath or
3 affirmation and to issue summonses requiring the attendance and giving of testimony of witnesses and
4 require the production of any books. papers. documentary or other evidence. The powers provided in
5 this subsection may be delegated by the Commission to any member or employee thereof.
6 6. To take or cause to be taken affidavits or depositions within or without the Commonwealth.
7 7. To render each year to the Governor and to the General Assembly a written report of its
8 activities.
9 8. To accept from the government of the United States grants of federal moneys for disbursement

10 under the provisions of this chapter.
11 § 23-50.16:32. Confidential and public information.
12 A. The Authority shall be subject to the provisions of the Freedom of Information Act (§ 2.1-340
13 et seq.), which shall include the eKcefltisns exclusions set forth in subdivision M ef subsectiea B ef
14 § 2.1 342 57 of subsection A of § 2.1-342.01 and subdivision ~22 of subsection A of § 2.1-344.
15 B. For purposes of the Freedom of Information Act (§ 2.1-340 et seq.), meetings of the Board
16 shall not be considered meetings of the Board of Visitors of the University. Meetings of the Board
17 may be conducted through telephonic or video means as provided in § 2.1-343.1 C through F or
18 similar provisions of any successor law.
19 § 32.1-283.1. State Child Fatality Review Team established; membership; access to and
20 maintenance of records; confidentiality; etc.
21 A. There is hereby created the State Child Fatality Review Team, hereinafter referred to as the
22 "Team," which shall develop and implement procedures to ensure that child deaths occurring in
23 Virginia are analyzed in a systematic way. The Team shall review (i) violent and unnatural child
2' aths, (ii) sudden child deaths occurring within the first eighteen months of life, and (iii) those
2~ ~talities for which the cause or manner of death was not determined with reasonable medical
26 certainty. No child death review shall be initiated by the Team until conclusion of any
27 law-enforcement investigation or criminal prosecution. The Team shall (i) develop and revise as
28 necessary operating procedures for the review of child, deaths, including identification of cases to be
29 reviewed and procedures for coordination among the agencies and professionals involved, (Ii) improve
30 the identification, data collection, and record keeping of the causes of child death. (iii) recommend
31 components for prevention and education programs, (iv) recommend training to improve the
32 investigation of child deaths, and (v) provide technical assistance. upon request, to any local child
33 fatality teams that may be established. The operating procedures for the review of child deaths shall
34 be exempt from the Administrative Process Act (§ 9-6.14: 1 et seq.) pursuant to subdivision 17 of
3S subsection B of § 9-6.14:4.1.
36 B. The sixteen-member Team shall be chaired by the Chief Medical Examiner and shall be
37 composed of the following persons or their designees: the Commissioner of the Department of Mental
38 Health, Mental Retardation and Substance Abuse Services; the Director of Child Protective Services
39 within the Department of Social Services; the Superintendent of Public Instruction; the State Registrar
40 of Vital Records; and the Director of the Department of Criminal Justice Services. In addition, one
41 representative from each of the following entities shall be appointed by the Governor to serve for a
42 term of three years: local law-enforcement agencies, local fire departments, local departments of social
43 services, the Medical Society of Virginia, the Virginia College of Emergency Physicians, the Virginia
44 Pediatric Society, Virginia Sudden Infant Death Syndrome Alliance, local emergency medical services
45 personnel, Commonwealth's attorneys, and community services boards.
46 C. Upon the request of the Chief Medical Examiner in his capacity as chair of the Team, made
47 after the conclusion of any law-enforcement investigation or prosecution. information and records
48 regarding a child whose death is being reviewed by the Team may be inspected and copied by the
49 ~hief Medical Examiner or his designee. including. but not limited to, any report of the circumstances
5 the event maintained by any state or local law-enforcement agency or medical examiner, and
51 information or records maintained on such child by any school, social services agency or court.
52 Information, records or reports maintained by any Commonwealth's Attorney shall be made available
53 for inspection and copying by the Chief Medical Examiner pursuant to procedures which shall be
54 developed by the Chief Medical Examiner and the Commonwealth's Attorneys' Services Council
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1 established by § 2.1-64.28: 1. In addition, the Chief Medical Examiner may inspect and copy from any
2 Virginia health care provider, on behalf of the Team, (i) without obtaining consent, the health and
3 mental health records of the child and those perinatal medical records of the child's mother that
4 related to such child, and (ii) upon obtaining consent from each adult regarding his personal records,
5 or from a parent regarding the records of a minor child, the health and mental health records of the
6 child's family. All such information and records shall be confidential and shall be excluded from the
7 Virginia Freedom of Information Act (§ 2.1-340 et seq.) pursuant to subdivision ~ at SH9section B at
8 § 2.1 342 51 of subsection A of § 2.1-342.01. Upon the conclusion of the child death review, aU
9 information and records concerning the child and the child's family shall be shredded or otherwise

10 destroyed by the Chief Medical Examiner in order to ensure confidentiality. Such information or
11 records shall not be subject to subpoena or discovery or be admissible in any criminal or civil
12 proceeding. If available from other sources, however, such information and records shall not be
13 immune from subpoena, discovery or introduction into evidence when obtained through such other
14 sources solely because the information and records were presented to the Team during a child death
15 review. Further, the findings of the Team may be disclosed or published in statistical or other form
16 which shall not identify individuals. The portions of meetings in which individual child death cases
17 are discussed by the Team shall be closed pursuant to subdivision ~20 of subsection A of § 2.1-344.
18 In addition to the requirements of § 2.1-344.1, all team members, persons attending closed team
19 meetings, and persons presenting information and records on specific child deaths to the Team during
20 closed meetings shall execute a sworn statement to honor the confidentiality of the information,
21 records, discussions, and opinions disclosed during any closed meeting to review a specific child
22 death. Violations of this subsection shall be punishable as a Class 3 misdemeanor.
23 D. Upon notification of a child death, any state or local government agency maintaining records on
24 such child or such child's family which are periodically purged shall retain such records for the longer
25 of twelve months or until such time as the State Child Fatality Review Team has completed its child
26 death review of the specific case.
27 E. The Team shall compile annual data which shall be made available to the Governor and the
28 General Assembly as requested. These statistical data compilations shall not contain any personally
29 identifying information and shall be public records.
30 § 52-8.3. Disclosure of criminal investigative records and reports; penalty.
31 Any person employed by a law-enforcement agency or other governmental agency within the
32 Commonwealth who has or has had access in an official capacity to an official written record or
33 report submitted in confidence to the Department of State Police relating to an ongoing criminal
34 investigation, and who uses or knowingly permits another to use such record or report for any
35 purpose not consistent with the exemptions exclusions pennitted in § 2.1 342§§ 2.1-342.01 and
36 2.1-342.2, or other provision of state law, shall be guilty of a Class 2 misdemeanor.
37 The provisions of this section shall not be construed to impede or prohibit full access to
38 information concerning the existence of any criminal investigation or to other verbal disclosures
39 permitted by state police operating procedures.
40 § 54.1-2517. Powers and duties of the Intervention Program Committee; certain meetings, decisions
41 to be excepted from the Freedom of Information Act; confidentiality of records; immunity from
42 liability.
43 A. The Intervention Program Committee shall have the following powers and duties:
44 1. To determine, in accordance with the regulations, eligibility to enter into the Program;
45 2. To detennine, in accordance with the regulations, those Program participants who are eligible
46 for stayed disciplinary action;
47 3. To enter into written contracts with practitioners which may include, among other tenns and
48 conditions, withdrawal from practice or limitations on the scope of the practice for a period of time;
49 4. To repon to the Director and the health regulatory boards as necessary on the status of
50 applicants for and participants in the Program; and
51 5. To report to the Director, at least annually, on the performance of the Program.
52 B. Records of the Intervention Program Committee, to the extent such records identify individual
53 practitioners in the intervention program, shall be privileged and confidential, and shall not be
54 disclosed consistent with the Virginia Freedom of Info~ation Act (§ 2.1-340 et seq.). Such records
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1 shall be used by the Committee only in the exercise of the proper functions of the Committee as set
2 forth in this chapter and shall not be public records nor shall such records be subject to court order.
3 except as provided in subdivision C 4 below. or be subject to discovery or introduction as evidence in
4 any civil, criminal, or administrative proceedings except those conducted by a health regulatory board.
S C. Notwithstanding the provisions of subsection B above and of subdivision B B-1 at § 2.1 342 60
6 of subsection A of § 2.1-342.01, the Committee may disclose such records relative to an impaired
7 practitioner only:
8 I. When disclosure of the information is essential to the intervention, treatment or rehabilitation
9 needs of the impaired practitioner;

10 2. When release of the information has been authorized in writing by the impaired practitionec
11 3. To a health regulatory board within the Department of Health Professions; or
12 4. When an order by a court of competent jurisdiction has been granted, upon a showing of good
13 cause therefor, including the need to avert a substantial risk of death or serious bodily hann. In
14 assessing good cause, the court shall weigh the public interest and the need for disclosure against the
15 injury to the patient. to the physician·patient relationship, and to the treatment services. Upon the
16 granting of such order, the court. in determining the extent to which any disclosure of all or any part
17 of any record is necessary, shall impose appropriate protections against unauthorized disclosures.
18 D. Pursuant to subdivision A ~ 23 of § 2.1-344, the proceedings of the Committee which in any
19 way pertain or refer to a specific practitioner who may be, or who is actually. impaired and who may
20 be or is, by reason of such impairment, subject to disciplinary action by the relevant board shall be
21 excluded from the requirements of the Freedom of Information Act (§ 2.1-340 et seq.) and may be
22 closed. Such proceedings shall be privileged and confidential.
23 E. The members of the Committee shall be immune from liability resulting from the exercise of
24 the powers and duties of the Committee as provided in § 8.01-581.13.
25 2. That §§ 2.1-342.1 and 2.1-345 of the Code of Virginia are repealed.
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PPENDIX G

1998 Meetings of the Joint Subcommittee
Studying the Virginia Freedom ·of Information Act

(First Year of Study)

Initial Meeting-l0 a.m. Friday, June 12, 1998
House Room C, General Assembly Building, Richmond
Review of initial staff briefing report: Maria J.K. Everett. senior attorney, Division
of Legislative Services; Presentation of FOrA Redraft by Ed Jones, President,
Virginia Press Association.

Second Meeting -2 p.m. Wednesday, July 15, 1998
House Room C, General Assembly Building, Richmond
FOrA statutes of selected other states: Amigo R. Wade, senior attorney, Division of
Legislative Services; Access to Electronic Records: William Ruberry, Director of
Training and Technology, Richmond Times Dispatch; Review of redraft of FOrA:
Maria J.K. Everett, senior attorney, Division of Legislative Services.

Third Meeting -10 a ..m. Wednesday, August 26, 1998
House Room D, General Assembly Building, Richmond
FOIA··A Local Government Perspective: The Honorable Jack D. Edwards,
Chairman, James City County Board of Supervisors; Comments from the Local
Government Attorneys Association: Wilburn C. Dibling, Jr., City Attorney, City of
Roanoke, Chairman, LGA FOlA Committee; Criminal Records and FOIA.: Captain
R. Lewis Vass, Commander, Criminal Justice Information Services Division,
Virginia Department of State Police; Open Records; Comparison of current FOIA
and proposed redraft: Maria J .K. Everett, senior attorney, Division of Legislative
Services.

Fourth Meeting -10 a ..m. Thursday, September 17, 1998
House Room D, General Assembly Building, Richmond
Topic: Open Meetings. Presentations by: Steve Calos, Executive Director, Common
Cause of Virginia; Craig T. Merrit, Esquire, Virginia Press Association; Wilburn C.
Dibling, Jr., City Attorney, City ofRoanoke, Chairman, Local Government Attorneys,
FOIA Committee; Open Meetings; Comparison of current FOIA and proposed
redraft: Maria J.K. Everett, senior attorney, Division of Legislative Services.

Fifth Meeting -10 a..m. Wednesday, October 14, 1998
House Room C, General Assembly Building, Richmond
University Presentations: Mr. Jack Ackerly, Rector, UVA Board of Visitors; Mr.
Gene James, President, Virginia Tech Foundation; Mr. Mark E. Smith, Director,
Governmental and Community Relations, VCU.

Sixth Meeting -1:30 p.m. Wednesday, November 11, 1998
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House Room D, General Assembly Building, Richmond
Work session.

Seventh Meeting -10 a ..m. Monday, December 21, 1998
House Room D, General Assembly Building, Richmond
Work session.

Eighth Meeting -2 p.m. Monday, January 11, 1999
House Room D, General Assembly Building, Richlnond
Topic: Current proprietary recordsltrade secret exemptions under FOIA.
Presentations by: Virginia Port Authority, Robert Merhige-Exemption #14;
Virginia Department of Transportation, Jim Atwell-Exemption # 53 and # 62;
Department of Rail and Public Transportation, Leo Bevon-Exemption #48 and
#53; Department of Mines, Mineral and Energy, O.G. Dishner-Exemption #50;
Department of Medical Assistance Services, Joanne R. Smith-Exemption #51;
Virginia Resource Authority, Charles Massie-Exemption #67; Virginia Charitable
Gaming Commission, Jay Doshi-Exemption #72.
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APPENDIX H

VIRGINIA'S FLAWED FOI LAW WHEN RESCUE IS,
LATE
[FINAL Edition]
Virginian - Pilot
Norfolk, Va
Jan 30. 1998
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Start Page: B10

Abstract:
Because ofan incorrect address in the 911 system. a Suny County dispatcher took nearly eight minutes
to correctly relay directions so rescue personnel could reach a choking child. They were too late.
Jeremiah Johnson, 19 months old, died.

This 1995 case was the basis ofa freedom-of-informatioD lawsuit brought by WAVY-TV and three
newspapers, the Peninsula-based Daily Press, the Smithfield Times and the Sussex-Surry Dispatch. The
sheriff had provided the media with a transcript but would not release the tape itself.

FuU Text:
Copyright Virginian Pilot Jan 30. 199B

Because ofan incolTect address in the 911 system, a Suny County dispatcher took nearly eight minutes
to correctly relay directions so rescue personnel could reach a choking child. They were too late.
Jeremiah Johnson, 19 months old, died.

This 1995 case was the basis ora freedom-of-information lawsuit brought by WAVY-TV and three
newspapers, the Peninsula-based Daily Press, the Smithfield Times and the Sussex-Surry Dispatch. r

sheriff had provided the media with a transcript but would Dot release the tape itself.

In a ruling earlier this month, Virginia's Supreme Court held that under the state FOI act the sheriffwas
not compelled to make the 911 tape available. Although the tape is "an official record," the court said, "it
is exempt from disclosure" because it is a "noncriminal incidents record necessary for the efficient
operation ofa law-enforcement agency."

Recurring controversy has sUITOunded conduct of the 91 I emergency calling system. Cases gone awry
have. for example, been frequent subjects on television.

Here in Virgini~ the bungled handling ofcalls has bad unfortunate results. A Richmond dispatcher once
refused requests for an ambulance, later saying he would have sent the ambulance if the calls had come
from a better neighborhood. Less than a year ago the State Police waited 20 minutes before sending
rescue workers to the site ofa fatal car crash in Surry County because the 911 call came in on a cellular
phone.

Situations like these constitute a strong argument for allowing the public access to the 911 tapes. That
the court decided as it did points up anew the defects in Virginia's FOI law. "It would be difficult," said
Del. William K. Barlow, whose district includes Surry County, "to write a law to address (the Johnson
case). But that doesn't mean it should not be looked at The entire FOI act needs to be looked at because
there arc many exemptions in it that are justified and many others that are not."

Clearly, the 1995 case in Surry falls into the latter category. The result was tragic. A young child died.
And in the interest ofpreventing a recurrence, the public has a right to every piece of information that
could bear on why and how the address problem occurred.

Ifthe Supreme Court's interpretation of the law in this case was not flawed· and there was grudging
concession that it probably wasn't - then the law is flawed. The General Assembly ought to amend it
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Abstract:
He acknowledges a need for some closed-door discussions by local governments, state agencies and
other public officials. He also knows there are legitimate reasons to stamp "top secret," at least
temporarily, on some documents· certainly those involving truly active criminal investigations, personal
health and employment records, or matt~ involving a legitimate attomey--client confidence.

The Virgin ia .. Library Association, the Virginia .. Press Association and the Virginia .. chapter of the
Society of Professional Journalists join with the state's new Coalition for Open Government and
Virginia's broadcasters in urging increased public support for frcedomJt-()f-information laws.

For whenever we chip away at the state's sensible, generation-long policy requiring almost all public
business to be done in public, new abuses inevitably occur. The law tells government entities to interpret
all open-government exceptions narrowly; all right-to-know protections are to be construed broadly.

'r.'·.ll Text:
yright Times World Corporation Mar 27, 1998

DEL. CHIP Woodrum. D-Roanoke, has a radical idea.

Force everybody to rejustify the state's 1DO-plus rules for closed-door meetings and secret records or
repeal them.

Woodrum is no open-government absolutist.

He acknowledges a need for some closed-door discussions by local governments, state agencies and
other public officials. He also knows there are legitimate reasons to stamp "top secret," at least
temporarily, on some documents - certainly those involving truly active criminal investigations, personal
health and employment records, or matters involving a legitimate attomey-client confidence.

Where to draw the line on what should be kept confidential, and for how long, isn't always clear. But in
this 30th anniversary year of Virginia's Freedom of Information Act, Woodrum is proposing a
bipartis~ in-depth look at each ofthe 100 exceptions tacked onto FOIA over the years.

The Virginia Library Association, the Vir~a Press Association and the Virginia chapter ofthe Society
ofProfessional lournalistsjoin with the state's new Coalition for Open Government and Virginia's
broadcasters in urging increased public support for freedom-of-information laws.

Discretionary sanctions for official secrecy often surface in the General Assembly at the 11th hour, at the
request of some obscure public agency. At first, they may seem inconsequential. But ifwritten broadly
or ambiguously, they can lead to big trouble.

vlhenever we chip away at the state's sensible, generation-long policy requiring almost all public
business to be done in public, new abuses inevitably occur. The law tells government entities to interpret
all open-govenunent exceptions narrowly; all right-to-know protections are to be construed broadly.
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Too often, the exact opposite happens.

FOIA exemptions are seized on, then stretched to absurd limits, by those in appointed or elected office
who like to keep things hidden. (Certainly this is not tnJe ofeveryone in the public sector; many public
servants support government in the sunshine, in practice and Dot just in theory).

In the hands of the wrong-doeIs, a loophole-ridden law intended to fight government secrecy becomes
an excuse for more secrecy.

It's been a decade since our legislature last took a good look at FOIA, or any ofthe various
public-disclosure exceptions scattered throughout the state Code. Given the recurring problems
experienced with existing law and the emergence of the new electronic technologies that can
dramatically change the way government collects and distributes information or sets important policy, a
serious study is clearly needed.

In early times, James Madison, author of the U.S. Constitution's First Amendment, eloquently reminded
us of the evils ofofficial censorship. Long before state laws bad to be written to guarantee the public's
right to infonnation, Madison prophetically spelled out a need for citizens to be kept informed about the
actions and deliberations ofeverybody in government. .

In a modem era ofcomputerized records, e-mails, "chat rooms" and Internet communication, a system of
self-government requires, more than ever, that all citizens be afforded iron-<:Iad guarantees against
restricted information access.

Federal and state right-to-know laws sometimes are portrayed as issues of interest only to government,
librarians and media. .

Nothing could be further from the truth.

At times it may seem we suffer from an information glut, not a gap. But the political process operates
effectively only with timely disclosure of important information and easy access to recor~. All too
often, especially in the Information Age, that's where we see a gap.

Just in the past year, these problems occurred:

• A small-toVlIl Virginia taxpayer was told he could not learn how many local crimes had occurred - or
under what circumstances, or when.

• A former government official was denied copies ofa town council's official minutes - ostensibly
because he'd refused to pay a disputed bill from the tOVlIl attorney.

• A county sold land to a prison operator, with almost nobody learning about it until after the fact.

• A library system was ordered by policymakers to restrict its patrons' Internet access - using imperfect
content-blocking software that raises significant constitutional questions. .

• In the same Northern Virginia region, a prosecutor selected a citizens' panel, still unidentified, to try to
interpret community standards for video rentals.

• A county governing body posted a vague notice that perhaps it might convene an official public
meeting while attending a Baltimore convention. It held the meeting, denied it was a meeting, then
revealed an agenda showing almost all of the key issues facing the county had been talked about

• A Tidewater jail stUdy was publicly disclosed, then got talked about behind closed doors.

• An ousted school superintendent was denie~ access to her own personnel file.

H-3



• A sheriffwas allowed to keep 911 tapes secret.

\ university president sat on results ofa Medicaid inquiry.

• A board ofsupervisors almost held an executive session to talk about fixing up its own courthouse.

To cure these and other problems, Virginia needs to require better public notice ofupcoming meetings,
quicker access to meeting records and much more specificity by governing bodies in identifying the
substance ofclosed-door discussions.

We need tighter rules for closed-door talks involving rea1-estate discussions, trade secrets and
law-enforcement investigations. Fees for routine copying ofpublic documents should be negligible. or
abolished. Inefficient paperwork should be curbed and computers should be used to expand access, not
thwart it.

Database indexing ofpublic records should be phased in for every local government, and public
meetings should occur only in places with good acoustics and plenty ofagenda materials.

Citizens tlmust arm themselves with the power which knowledge gives," Madison said. On the eve of the
21 st century. that admonition is no less relevant.

The Woodrum study, authorized by the General Assembly, needs to reaffirm the

Madisonian view as it re-examines FOIA. It also needs to remind everybody in government that public
servants simply perform better in public.

When government operates in the shadows, is it little wonder only one in five Americans trusts

~mment?

As Madison put it, "Popular government without popular information or the means ofacquiring it is but
a prologue to a farce or a tragedy. Or perhaps both."

FROSTY LANDON is executive director of the Virginia Coalition for Open Government.

Reproduced with permission of the copyri&ht owner. Funber reproduction or distribution is prohibited without permission.
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MENTAL HEALTH

Tell the public the truth
Conctm about wwsuits is no e%CU.Se for hiding Iwspital cmulitiuns.

The refusal of state omc:ials to re
. Jease a eonsultant's report on

Western State Hospital in Staun
ton, and their tardiness ill docu

menting the use of patient restraints
there, fuel perceptions that something is
rotten in the state of mental health care.

Shielded by \'ague public-access laws,
officials point to the mere chance of legal
action as a rationale for keeping secret
the $15,000 report by Dr. Jeffrey L
Geller.

Never rrJnd tt.at DC; ta"'swt bas been
filed or even threatene<! in "'Tiling by the
U.S. Justice Department. the apparent
source of the department's concern.

Never mind a.Lso. that the GeUer study
was paid for with tax dollars and that the
public has I right to know how the
Staunton facititv is operated It's bard to
make a case ·(or ~ncfing on mental
health Cas opposed to, say, car-tax cuts)
if the public is denied evidence of I
problem.

Meanwhile. there is DO adequate ex
cuse for the fact that the Department for
Rights of Virginians "ith Disabilities has
been "'aiting since December for figures
documenting the use of seclusion and ,.
straints at Western State.

Officials at the state mental health de
partment say those numbers are being
prepared and will be released any day,
But the fact that it has taken so long to
eet "..hat shouJd be rucilly aceessible
data is proof. lIet again. of the weakness·
es plaguing Virginia's bwnan rights sys
tem fOT the mentally W.

First the mental health department
has been doing a spotty job of keeping
meaningful data on the matter - even
&hough this is an area that is regularly
questioned and ripe for abuse.

And second. wh.iJe· &he DRVD bas
~n ~ing with limited resources 10 re
tool itself into I wat.c:hdog agency with
,bile. the episode Wustraw lor the ump
tenth time the problem with IOYUD
ment policing itself.

Only after Associated Press~
Bill Baskervill in April obtained copies of
DRVO', then 3·monlh-old request for ae.
eess and Western Slate', denial 
-based on conupondenc:e from the at
tomey ceneral's office. this is protected
infonnation that we may Dot release" 
have mental bealth department officials
acreed to supply the Western State data.

The crowbar that pried the door opeD
was all aggressive reporter. This is in-
consistent with Gov. Jim Gilmore's
promise during the faD campaign that
DRVD would have more independence
and power in his administration. It'. hard
to affect change ifyou're denied the most
basic building block - iDEormation.

Several courses or ac:ticm are nquin!d:
• Minus tangible eYideDce that the

U.s. Justi~ Department is initiatinl Je.
pJ action at ""estern State Hospital. the
state should reJease the GeUer reporta
on that institution and several others.
The stale has a dismal history of~
funding care at such institutions, iD~
ing Eastern Stat~ in WilijamsbU1'l ad
Central Slate soutb of Petersbt.Zrl- There
is • vital public interest i.D knOWU1l bow
the rest of the system is opera~ Pub
lic access is literally. matter 01 life aDd
death, a fact underscored by the ease ~
GJoria Huntley, who died while tmder ....
straint two years ago at Central State.

The t'W<>-year budget approved by the
General Assembly includes about 13'7
million in new money for mental health.
That's about two-thirds Jess tJwl ...
quested by • legislative study c0mmis
sion UGeUer nas cIocwnented a Deed for
more staff or better treatment. tbeD it is
essential to policy debates over car·_
cuts or other budget matters that the
pUblic know.

• 'ihe floeedom or IDlormation Ad
Deeds to be amended to clarify that the
mere possibility of legal actiOD is insd·
dent grounds for withholding infonDa.
tion. SevenJ stales have better laws, iD
eJuding North Carolina, which requires
an agency to reference a 1peCific: lawsuit
before denying irionnatioa. and IDdiana,
which requires that litigation at Jeast be
threatened in writinl-

• Governor Gilmore Deeds to make
cood on his campaign promise to un
shackle the DRVD. The preferable I'tep
is to move this agency outside Nte lOY
emmenl Gilmore has resisted He Deeds
to boaclt up his rhetoric with ~Dc:rete, ag.
gressive action to empower the DRVD.
lnsisting that the agency be iDformed
within 24 hours of any death .in a IDeDtaJ
institutiOD would be a minjmlt way to
atart.

Meanwhile. the DRVD Deeds to .w1
complaining. Jong and loud, wbeD it II
denied aeeess to iDformatiaD it abouJd
ha~. The agency's mandate iI protec
tion 0{ the mentaUy Wand other power
less croUPS, Dot the coddUn, of aovem
ment ofIiciaJs.

VII'ginia'1i mental beaJth s,ste:zD be
longs to VII'ginia taxpayers. It is DOt the
job of government to rnin1mize or bide
probJems that have been identmed; it II
the job oC government to fix them.

To do so demands forging I pubUc: will
ID act. That resolve wdf Diver be mus
tered 10 Jong as public omdals put •.
higher priority OD preparing ill IeC'let 1m
DOn-existent court cases than em atwiD&
the tnJth about conditions iD VqiDja'&
mental bea1th centers. .
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GROUPS CALL FOR REDRAFT OF FO} LAW ENHANCED PUBLIC ACCESS TO PUBLIC
DATA IS SOUGHT
Richmond Times-Dispatch, Saturday June 13, 1998
Michael Hardy Times-Dispatch Staff Writer
Edilion: City, Section: Area/State, Page: B-1

(lko)

News media and public-interest groups yesterday called for an overhaul of the state's open-government
law in order to avoid further erosion of residents' trust and confidence in public officials.

A special seven-member legislative commission is expected to recommend changes to the Virginia
Freedom of Infonnation Act, which many residents and journalists argue has lost its teeth because of
many loopholes. The General Assembly would consider the recommendations at its winter session next
year when all lawmakers face re-election.
"Our proposal is not intended nor would it cause the wheels of government to grind to a halt, but to
enhance public access to public inforrnation,"Ed Jones, president of the Virginia Press Association, told
the committee.

"The act is only effective when there is a commitment to open government," said Jones, managing editor
of the Fredericksburg Free Lance-Star.

y Pace, publisher of the Hanover Herald-Progress, pleaded with the commission to "make life easier
.LUr citizens" confronted with a complicated law when seeking governmental documents or access to
meetings of elected bodies.

He said he spends more time helping residents navigate the law in a seaof reluctant bureaucrats than in
handling his newspaper staffers' troubleswith the law. Too often the law is unnecessarily complex, he
argued, and is a barrier instead of being "a door or facilitator" for Virginians seekinginformation from
the governments they support with their taxes.

ForrestLandon, a fonner Roanoke newspaper executive who is executive director of the Virginia
Coalition for Open Government, told the panel that "excessive secrecy breeds contempt" and increases
public apathy in government.

He mentioned governments' charging excessive fees to obtain documents and suggested that
governments should shoulder the burden of proof in refusing to tum over records.

The law "should be easy to use," Landon declared. "It'sa citizen's law."

Since the General Assembly passed the much-studied law three decades ago, state lawmakers have
carved numerous exceptions that block Virginians from obtaining documents or attending meetings of
governmental bodies and agencies.

When enacted in 1968, the law specified only five categories of exempted materials. Today those
categories have grown to 73. Originally, there were seven purposes under which a governmental body
could close a meeting to the public and press. Now the group can hold a private gathering for 27 reasons.

)ver the years the [exemptions] have grownlike Topsy," said Del. Clifton A. Woodrum, D-Roanoke,
the chainnan of the study commission. It includes five state lawmakers, a newspaper publisher and a
lawyer with broad experience and expertise in the law's operations in local and state governments.
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Despite the complaints, local governments believe the law is operating well and officials rarely violate
it.

Clay Wirt, legislative counsel to the influential Virginia Municipal League, saidthere is no need for a
major overhaul of the law.

"By and large, publicofficials want to uphold open government," said Wirt, who acknowledged there
were "a small handful" of errant local officials. A perfect law, he emphasized, would not prevent them
from wanting "to do it their way."

"We want to root them out as much as you do," Wirt said, noting that residents orjournalists who believe
they have been denied access can fight the violations in court.

"Like any law, there are times when there are violations, but they are few and far between," he said.

Chainnan Woodrum, whose son is a j ournalist-turned-colIege professor, promised a thorough review of
thelaw, including a public hearing.

He persuaded his panel to use the Virginia Press Association's proposed overhaul of the law as its
starting point. "It's a good idea to take the VPA's redraft and redraft it," he said.

As outlined, the association's proposed revamping calls for clear and tighter definitions in the law and
prohibiting wholesale secrecy over executives' working papers. It also seeks a consistent and justified
policy over real-estate transactions, trade secrets, access to criminal records and better and faster ways to
get information from computers.

The commission also is expected to consider nonjudicial mediation in cases ofdisputes over access to
documents and meetings. It may also consider increasing penalties under the act and examining the
rationale for many of the current exemptions. Additionally, it may study enhancing public access to
information presentedby the technological revolution.

Another panel member cautioned againststarting the review from scratch, with the law in the dock.

"We should not start with the presumption there's something wrong" with the law, said Roger C. Wiley,
a Richmond lawyer who has written a manual on the law.

After all, the law's exemptions, however numerous, won approval of the General Assembly, which has
rejected many other changes, he said.

Del. BarnieK. Day, D-Patrick, agreed that officials would make mistakes under any law, but "they ought
to err on the side of openness."

B.J. Ostergren of Hanover County, who operates an engineering business, recounted to the commission
her headaches in trying to obtain documents and notice about meetings of the county's Board of
Supervisors.

She argued that the county charged excessive fees to perceived resident troublemakers for them to obtain
information. She paid $56.79 to get information on the salaries of four officials and whether they used
county-owned vehicles.

But Hanover County Attorney Sterling E. Rives III dismissed her allegations as groundless. She has
filed three freedom-of-infonnation lawsuits against the county and they weretossed out by the courts, he
said.

"We take the law very seriously," said Rives. He said the county has training sessions in the law for its
attorneys and supervisors.



,e legislative panel's next meeting is July 15 atlO a.m. in House Room C of the General Assembly
..,uilding.

NONE

Copyright © 1998, Richmond Newspapers Inc.

Richmond Times-Dispatch.
© 2000 Richmond Newspapers Inc. All rights reserved.
Dialog® File Number 709 Accession Number 9664024
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LEGISLATORS RAISE CONCERNS ABOUT REWRITING OPEN-GOVERNMENT LAW
Virginian-Pilot (Norfolk, VA) J Thursday, July 16, 1998
ASSOCIATED PRESS
Edition: FINAL, Section: LOCAL, Page: B7

RICHMOND - Members of a legislative subcommittee examining the state Freedom of Information Act
raised enough questions Wednesday to signal that rewriting the open-govenunent law will be an arduous
task.

Page by page, the panel went through the Virginia Press Association's proposed revision of the
30-year-old law. The rewriteseeks to clarify the law and to protect and expand citizen access to public
meetings and records.
The subcommittee's recommendations will be considered by the 1999 General Assembly. Although the
VPA draft is the starting point, it became clear during the work session that the final product will look
much different.

"It'll be like a stew," said Del. Clifton A. "Chip" Woodrum, D-Roanoke and chainnan of the panel.
"Everybody will put something in."

Subcommittee members had concerns about several provisions in the rewrite. For example, Del. Bamie
Day, D-Patrick, was troubled by a definition of' 'public bodies" that includes foundationsthat support
any goverrunental function. Such bodies would be subject to the law's requirements for open meetings
and public disclosure of records.

"Is the band boosters group in Patrick County a public body?" he asked, reasoning that such an
organization supports local school board functions.

Woodrum said thatdefinition "may need significant tweaking."

Sen. William Bolling, R-Hanover, was concerned about a proposal to make public some basic
information about public school students - addresses, birthdates and major fields of study, for example.

Woodrum agreed that further explanation is needed to justify the releaseof such records.

The panel also heard a staff report on several other states' FOI laws. In some states, the attorney general's
office arbitrates disputes over closed meetings and secret records. In Virginia, an aggrieved citizen's only
recourse is to sue.

Some states also have criminal penalties. Violation of Virginia's FOI law is a civil offense.

Copyright © 1998, Landmark Communications, Inc.

(Norfolk) The Ledger-Star/The Virginian-Pilot.
© 2000 Landmark Communications, Inc. All rights reserved.
Dialog® File Number 741 Accession Number 9697065
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SOME SAY CHANGES TO INFORMATION ACT WOULD HINDER CRIME FIGHTING,
GOVERNINGVIRGINIA PRESS ASSOCIATION PROPOSES CHANGES TO OPEN
GOVERNMENT LAWS
CHRISTINA NUCKOLS THE ROANOKE TIMES
Roanoke Times, Edition: METRO, Page: B4 . Friday, August 28, 1998 . Section: VlRGLV/A

RICHMOND - The meeting saw local government officials' first concerted response to the proposal.

Local government officials predicted Wednesday that changes in the state's open government laws could
hinder criminal investigations and make it hard for city councils and county supervisors to get
adequatelegal counsel.

State legislators considering changes to Virginia's Freedom of Infonnation Act reacted to some of the
criticisms with sympathy, but were skepticalof others. They advised local officials to work with press
organizations and come up with reforms rather than defend the existing law, which they said is outdated
and flawed.

Wednesday's meeting was the forum for the first concerted response by local governments to changes in
the law proposed bythe Virginia Press Association, a group of state newspapers. Roanoke City Attorney
Wilburn Dibling and Commonwealth's Attorney Don Caldwell were among the meeting's speakers.

1,dwell defended the existing law, saying changes "would dramatically impact the ability to prosecute,
~cifically, drug crimes."

R. Lewis Vass, commander of the Virginia State Police's Criminal Justice Information Services
Division, said some of the press proposalswould require police to release infonnation on ongoing
undercover investigations.

Dibling, representing the Local Government Attorneys of Virginia, raised another issue. He said the
VPA proposal to open up legal opinions written by city and county attorneys would prevent them from
giving candid evaluations of various public policies, particularly in cases where a localgovermnent is
considering legal action against another party.

Forrest Landon, executive director of the Virginia Coalition for Open Government, said the changes
being proposed in the law are not intended to jeopardize ongoing criminal investigations. He said he
believes local government officials are misreading the changes being proposed by VPA. Landon also
said some police departments have used FOIA as an excuse not to release any information about
criminal activities in their communities.

Landon also said abuses exist with the attorney-client confidentiality protections allowed under existing
law. He cited a case in Bedford County where an acting School Board attorney allowed the group to
discuss a random drug testing proposal in closed session.

"I think it was entirely predictable and quite unfortunate that the local government folks saw a whole lot
of reasons to maintain the status quo," Landon said after the meeting.

Local government officialsweren't happy to be in a position of reacting to the press association's
1posals. Dibling said after the meeting that he would have preferred that legislative staffers come up
,lh a "neutral document" as a jumping-offpoint.

Del. Barnie Day, D-Patrick County, assured Dibling that the legislators don't intend to "swallow hook,
line and sinker" any single proposal. But Del. Clifton "Chip" Woodrum, D-Roanoke and the chainnan of
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the committee,said local government organizations have failed to come up with their 0'NIl options,
adding that it is not too late for them to do so.

Woodrum pleaded with press and government officials to "do some groundbreaking negotiation and
discussion" before the committee's next meeting Sept. 17.

Landon said he believes both sides could agree on eliminating some of the law's ambiguous language,
which he said causes many of the legal conflicts.

Woodrum and Landon agreed that some issues are so controversial or complicated that they will require
another year's worth of work. They include the creation of a state-run center where private citizens who
have had trouble with an information request can go for assistance. Right now, their only option is to
take a government to court.

For more on Virginia politics and government, go online at www.roanoke.com.click on the newspaper
icon, and lookunder "politics. It America Online users, go to keyword Roanoke. .

Christina Nuckols can be reached at (804) 697-1585 or christinan@roanoke.com

Copyright © 1998, Roanoke Times
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FROM THE NEWSROOM KEEP PUBLIC BUSINESS IN PUBLIC VIEW
RICH MARTIN MANAGING EDITOR
Roanoke Times, Edition: METRO, Page: Bl , Sunday, August 30, 1998, Section: VIRGINIA

"A word to the wise," Bedford Circuit Judge James Updike told members of the Bedford County School
Board Thursday. "Err on the side of infonning the people. You work for them."

Updike's comments came at the end of a two-hour hearing that was prompted by a Freedom of
Information Act lawsuit The Roanoke Times and the Lynchburg News & Advance brought against the
board. The newspapers believed the board violated the law when it held a closed session to discuss a
"drug plan" that had originally been intended for public discussion.

Despite the warning, Updike ruled against the newspapers. His finding in the lawsuit is yet more
evidence of flaws in the act.

The newspapers' lawyers argued that the unidentified "drug plan" was not a proper topic fora closed
session. They also argued that the board had not followed the lawin reasonably identifying what it
planned to discuss in private. They alsoargued that the board had, in effect, made a decision about the
plan even though public bodies are prohibited from taking action in private sessions.

At issue was a proposal to randomly drug-test school employees and students who take part in
-:-acurricular activities.

\\'hat was in the 'drug plan'?

Before the proposal could be publicly aired at its Aug. 13 meeting, attorney Frank Wright advised the
board to go into closed session so he could give legal advice. The board voted unanimously to do so.

Wright then told the board that such a policy would be unconstitutional and that a lawsuit challenging it
would be inevitable..,A..fter 20 minutes, Wright came out and told waiting reporters that he had advised
the board to reject the proposal because it was not in the best interest of the board.

Sure sounds like the board made a decision in that private session, doesn't it? But therewas no public
discussion of the policy when the board came back into public session. As a result, citizens never got to
hear any public talk about the "drug plan," whatever it was.

At Thursday's hearing, the board's attorney argued that the board had followed FOIA requirements that
allow public bodies to consult with lawyers and get legal advice in private. But a School Board member
testified that even he was unclear about the real reason theboard voted to go into closed session.

Close the loopholes in the law

"It's a close question," Updike said several times as he explained his ruling.

The fact that the board didn't more clearly identify the topic of theexecutive session was a strong
argument against the School Board, Updike said. If a board member didn't know the purpose of the
executive session, heasked, "how was the public to know?"

(he end, Updike ruled that the board had complied with the law. But his warning to the board
resonated in the courtroom. Use executive sessions sparingly, and only when they're appropriate, he said.
Conduct the public's business in public view, he said, oryou may find yourself back in my courtroom.



We still believe the SchoolBoard acted inappropriately. From a public access point of view, though,
Updike's comments may be a moral victory - however slight. The Bedford County School Board may
not be so cavalier the next time someone wants a closed session.

To the legislative conunission that is studying changes in the state's Freedom of Infonnation Act, this
episode should serve as an example of how current loopholes allow public bodies to talk privately about
thingsthat ought to be discussed in public. Until that changes, citizens of Virginia will never be sure that
they really know what governing bodies are doing behind closed doors.

Rich Martin can be reached at 981-3210 or richm@roanoke.com

Copyright © 1998, Roanoke Times
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PANEL WADES THROUGH INFORMATION ACT ISSUES
Richmond Times-Dispatch, Friday September 18, 1998
Tyler Whitley Times-Dispatch Staff Writer
Edition: City, Section: Area/State, Page: B-5

Should minutes of closed meetings be recorded?

What infonnation should be made public when a local government seeks to buy or sell land?
How much advice should a county or city attorney be allowed to give hisclients -local government
officials - behind closed doors?

A subcommittee studying the Virginia Freedom of Information Act waded through these issues
yesterday without resolution, as press groups and local government representatives differed on how
much the people are entitled to know about their government.

Press groups maintain that local governments use loopholes in the law or evasions of the law to keep the
public business secret. Local government officials contend that the open government laws sought by
press groups would hamstring their decision-making. They say there are few abuses of the current law,
which was revised in 1989.

However, a representative of the Sierra Club of Virginia said she has been denied notices of public
eetings and public agendas by both the city of Richmond and Henrico County despite what the law

JdyS. Officials from both localities said they are trying to comply with the law.

If Randy Slovic, the Sierra Club spokeswoman, was not provided the information she sought, it was
inadvertent, they said.

Slavic, suggesting that the local governments too frequently hide their actions in closed sesssions, said
between Jan. 1 and June 15, the City Council and Henrico Board of Supervisors went into executive
session almost every time they met. Henrico had 10 executive sessions, while Richmondhad eight, she
said. By contrast, Chesterfield held just three in the sametime frame.

Richmond, particularly, likes to go into secret session to discuss real estate matters, she said.

"A discussion of the sidewalks, the streets, just about anything could fall under this provision," Slovic
said.

Sen. R. Edward Houck, D-Spotsylvania, said most of the abuses are unintentional. They are committed
by local officials unfamiliar with the law,he said. Houck proposed that the law be changed to require
periodic training of local officials in the workings of the act.

Del. Clifton A. "Chip"Woodrum, D-Roanoke, chairman of the subcommittee, urged the competing
groups to meet informally Oct. 9 to try to narrow the disagreements.

He hopes to have legislation reforming the FOI Act introduced in the 1999 session,although he reiterated
yesterday that the shortness of the session and thenature of the differences probably will preclude major
--hanges next year.

We don't want to take a 10-footjump at a 12-foot ditch," Woodrum said.

Both sides agreed yesterday that three hours of give and take at the meeting had narrowed some of the
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differences.

"There is a lot of understanding that wasn't there at the start of the process," Forrest M. Landon of
Roanoke, chairman of the Virginia Coalition for Open Government, said.

When Woodrum asked if anyone on the subcommittee was prepared to push for legislation in 1999
setting up an ombudsman's office in state government to handle FOI complaints, no one stepped
forward.

Woodrum said that likely will not be considered until the 2000 session.

Common Cause of Virginia joined the Virginia Coalition for Open Government in endorsing such an
office.

Woodrum said he would like to see a new office created. Houck said rather than create a new
bureaucracy, the General Assembly should assign the task to the attorney general's office.

Copyright © 1998, Richmond Newspapers Inc.
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OPEN GOVERNMENT TOO MANY SECRETS
Virginian-Pilot (Norfolk, VA), Thursday, September 24, 1998
Edition: FINAL, Section: LOCAL, Page: BID

Friday: Open Records.

In Norfolk, the City Council takes itself to Smithfield for a two-day retreat, held mainly behind closed
doors.

In Lynchburg, the council refuses to release names of School Board applicants, saying personnel
information is exempt under the Freedom of Information Act.
In Surry County, a resident has to sue to get a detailed copy of the local budget.

In Caroline County, the school superintendent hands out damage estimates for roof leaks to School
Board members, but initially refusesto make the information public.

In Front Royal, the Warren County Boardof Supervisors meets in executive session to discuss an
appropriation, then votes in public session to spend money, but refuses to say what the appropriation is
for. One member later tells.

In Saltville, the town council mentions in an offhand way that the little town is getting a new police car.
'1.ere's never been any public discussion or vote.

from one end of Virginia to the other, councils, conunissions, school boards and public committees
routinely cast a shadow over government. Sometimes loopholes in the state's Freedom of Information
law are to blame. Sometimes local governments don't follow the law.

Depending on the location, as dozens of complaints filed in recent years with the Virginia Press
Association make clear, citizens may not be able to find out why prominent officials are fired, why
policies have been overturned, how a public institution is running or where public money is being spent.

Such secrecy anywhere in Virginia is a threat to open, honest government everywhere in Virginia. For
democracy to function, sunshine must prevail.

Now, for the first time in a decade, a state legislative commission is reviewing the way in which the
open-government law works - or doesn't. Such a review is long overdue.

Commission members are hearing that, since the Freedom of Information Act was passed 30 years ago,
the number of authorized reasons for closing a public meeting has grown from seven to 26, and the
number of reasons for refusing to release public records has jumped from five to 71. That doesn't count
numerous other sections of the Code that deny public access for one cause or another.

They're learning there's been an explosion in the number of foundations that operate, wholly or in part,
with public funds. Yet most such foundations never have to report to the public on how that money is
spent.

They're discovering that while many officials and governing bodies work hard to honor boththe spirit
d the letter of the Virginia law, others don't. They're finding that many more cannot agree on precisely

.hat the letter and the spirit are.

Some government officials say citizens should presume that their representatives are honest and
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well-intentioned, and that there are times when the effective, efficient operation of government requires
that business be conducted behind closed doors.

But Virginia law already recognizes that, in a democracy, the public has both a right and a need to know
how its government is working - even when the details are messy or embarrassing.

What's missing in the current law is a clear directive to public bodies that, in those rare instances when
secrecy is warranted, officials must assumethe burden ofjustifying it. Freedom of Information Act
revisions should start by spelling out that principle.

From Norfolk to Lynchburg to Saltville, officials need to understand that the public's business is
everyone's business. Underscoring that fact isn't a slap at many good and decent public servants. It's an
endorsement of government of, by and for the people.Official secrecy hurts

Copyright © 1998, Landmark Communications, Inc.
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ONLY MAJOR CHANGES WILL REPAIR FLAWED ACT
Virginian-Pilot (Norfolk, VA), Sunday, September 27, 1998
BARNIEDAY
Edition: FINAL, Section: COMMENTARY, Page: J5

Del. Barnie Day represents Patrick County in the state legislature.
TYPE: Opinion

Of course Virginia's Freedom of Infonnation Act needs revision - badly needs it - for everyone's benefit.

(The real pity is that we need such an act at all, that we need a law making our democratic process - our
own government - open to us. That seems, sOlnehow, redundant.)
The Greek philosopher Diogenes wandered about in broad daylight with alantem, looking in vain for an
honest man. As legislators, we do the samething. Sorta. We trudge up and down the halls of Richmond,
looking for theexquisite balance of a perfect law. Will we find it? No. Is it worth the look? Absolutely.

If for no other reason, we need to rewrite FOIA for thesake of thousands of hard-working, honest,
doing-the-best-they-can public servants - all those good people my friend Roger Wiley represents.

I know. I've been there. I sometimes wished, when I was a county administrator and, later, a member of
the Patrick County Board of Supervisors, that service on county boards, on school boards, on town

'uncils was like jury duty. Everybody has to pull six months. "By God," I used to think, "that'd learn
m."

Good laws navigate not just deep water, but the shoals and shallows. They clear the abrasion points,
those areas of our society where theinterests of one group rub up against the interests of another. Like
good ships, they take us where we want to go and back again, in every kind ofweather.

Virginia's FOIA doesn't do that. It increasingly has trouble, alltoo frequently runs aground on the
question of citizen access and openness, too often grates against even the very best intentions and efforts
of Virginia's public servants. The months-long stall by the Gilmore administration before release of Dr.
Jeffrey Geller's critical report on our mental health institutions is but one recent example.

The real problem with FOIA is that many public officials use it as a boundary setter, a concrete bunkerto
hide behind simply because they're allowed to, forgetting - or, perhapsnever realizing - that openness is
pennissive, FOIA notwithstanding. The smartest public officials I have known - and there are lots of
them - don't reach for FOIA first. They reach first for their constituents, for completeand total openness,
for dialogue and communication, even under the most difficult of circumstances. You see, it's a different
mind-set.

Sure, there's shrillness on both sides. There always is. The great, booming Oz ofgovernment will
sometimes have you believe that it is omniscient, that it knows what is best for you and me. Not so. In
much the same fashion, and certainly with similar zeal, a small chorus ofcritics will tell you that all
politicians and public officials are base, corrupt, untrustworthy. Not so.

Look at it like this: If the governor and his attorney general can't agree on what's required by FOIA, how
.... m Virginia's town councils be expected to?

-v'ho's to blame? We are. Who can fix it? We can.

The Virginia Press Association's proposal is a beginning - a good one. Not an end. A good beginning.
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Despite the dismay we occasionally feel about individual news reports, the alternative is infinitely
worse. Those who practice the trade and craft ofjournalism, print and broadcast, are surrogates for you
and me. Theyare our proxy lookers where this business of government is concerned. Whenwe can't
watch, they do it for us.

Most laws - even the good ones - need to be hauled out and given a critical, clear-eyed look once in
awhile. From time to time we have to recaulk the seams and scrape the barnacles off.

That's where we are with FOIA. It suffers want of an overhaul And little wonder. Cumbersome enough
when first adopted in 1968, it lists badly now from the effects of 30 years of ill-placed, tacked-on
exemptions. We need to set it right again, to blast the hull, to shift the ballast some.

Copyright © 1998, Landmark Communications, Inc.
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HOW PUBLIC IS PUBLIC? WHOM, WHERE AND WHAT YOU ASK OFTEN DETERMINES
MORE THAN LAW
Richmond Times-Dispatch, Sunday November 1. 1998
Pamela Stallsmith Times-Dispatch Staff Writer Pamela Stallsmith may be reached at (804) 649-6746 or
at pstallsmith@timesdispatch.com. Project editor John Denniston contributed to this report. He may be
reached at (804) 649-6804 or jdenniston@timesdispatch.com.
Edition: City I Section: Area/State 1 Page: A-I

FREEDOM OF INFORMATION: The public's right to know and the fight to know
CORRECTION: ***CORRECTION PUBLISHED NOVEMBER 7, 1998 FOLLOWS"'** Results for
several offices were incorrect in a survey of Virginia Freedom of Infonnation Act compliance in all state
localities. The results were published Sunday. * In King William County, the requested coach's salary
infonnation was provided. * In Bath County, the administrator's travel expense report wasavailable.
York County officials called for more information about the school violence report request, and the
Martinsville city manager asked for more specifics about an FOI request for his latest travel expense
report. Reporters did not follow through in these cases. * In Isle of Wight COWlty, the administrator tried
to contact the reporter about the reporter's request for a travel expense report but was unable to reach her.

This summer, newspapers across the state joined together to discover how an average person fares when
asking for public information. Sending people to all 135 cities and counties with a list of specific
l"PQuests, we found that your overall chances of getting the documents are slightly greater than 50

:ent.

Requests for documents were met v.1.th suspicion, unease and confusion. Many of those asked didn't
know the difference between what the public is entitled to and what it is not. Many appeared to be
unprepared to handle the requests. Many times, a request led to a maze of bureaucracy.

*****

If a murder, rape or other serious crime occurs in your neighborhood, good luck trying to get
information about it from Virginia's police and sheriffs. Most don't consider their crime logs or incident
reports to be the public's business.

If you want to know the salary of your public high school football coach, who is paid with your tax
dollars, your chances are only slightly better.
If you're interested in the cleanliness of your favorite restaurant, odds are the local health department
will give you a copy of its inspection report, though it probably will take a few days and might cost a
few bucks.

This summer, newspapers across Virginia dispatched people to all 135 cities and counties to see whether
- and how well - local officials comply with Virginia's Freedom of Information Act. The newspaper
employees, who sought records from school boards, administrator's offices, health departments and
police and sheriffs departments, were able to obtain them only 58 percent of the time.

Sheriffs and police departments were least likely to provide the requested information, a crime log or
crime report. Of the 84percent that refused requests, most said the reports contain sensitive material and
~"'e not covered by the FOIA.

- ~le law exempts some crime infonnation but defines as public the identities of adults arrested; the date,
general location and description of a crime; the identity of the investigating officer; and a description of
any injuries or damaged or stolen property.
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However, confusion can occur, because the law does allow law enforcement agencies to withhold at
least some infonnation about ongoing criminal investigations. Without the crime record results, the rate
of compliance in the survey rises to 69.3 percent. .

Overall, the Freedom of Information Act outlines what records and information the public is entitled to
obtain. Local officials say they try to comply with it.

"You have some rank-and-file folks who may not be familiar with FOIA and their responsibilities under
it," James D. Campbell, executive director of the Virginia Association of Counties, said when told of the
survey results. "That gives me concern. A citizen coming in off the street ... is going to expect the front
line to know what to do. That's the way a nonnal person would do it. But if you makethe request at a
higher level, you're going to get the information."

Many officials, as well as secretaries, receptionists and other office workers, appeared unfamiliar with
how to handle queries. Others showed an almost gleeful disregard of the law. Many of the requesters had
to return to offices several times or found themselves being routed through a maze of bureaucracy, often
finally being told the information was not available.

These issues and others are being considered by a legislative subcommittee studying the 30-year-old
law. The seven-member panel, led by Del. Clifton A. "Chip" Woodrum, D-Roanoke, is expected to
recommend changes that would make thelaw clearer. The proposals may come during the session of the
General Assembly that will start Jan. 13.

The newspaper employees, all of whom are residents of Virginia, sought the following documents (the
percentage of howoften the request produced the document is noted):

* A daily crime log or incident report at the sheriffs or police department (16 percent).

*The total compensation of a high school football coach (47 percent).

* A state-mandated report of violence and crime at local schools (72 percent).

* The most recent travel voucher for the county administrator or city manager (73 percent).

* The health inspector's report for a local restaurant (88 percent).

Under the FOI law, infonnation in the documents should be available to any state resident who asks, and
no reason is needed to obtain it. The newspaper employees did not identify themselves as reporters when
they asked for the records, because the survey was designed to see howa community resident, not a
member of the news media, would fare.

Colonial Heights and Dinwiddie County refused to comply with all requests or failed to meet the legal
deadline of responding within five working days. In contrast, Fairfax, Fauquier, Frederick and King and
Queen counties fulfilledall inquiries. .

"All I can tell you is we follow the law as close as we know how, and typically five days works,"
Dinwiddie County Administrator Marty Long said of the results ..

"You want to try to be as open as possible," said Frederick County Administrator John R. Riley Jr. "We
think it helpsus to get the message out to the folks that we serve, so we in every way try to meet the
intent and the spirit of the law."

An.information quid pro quo seems to exist in some localities: In exchange for documents rightfully
theIrs, members of the public must abide by the demands of some officials for infonnation about who
they are, where they're from and, in one case, their race. Many of the requests were greeted with
suspicion, unease and confusion.
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te coach in James City County called a reporter later at home to ask why she wanted the information.
In Russell County, a school employeesaid, "That's public information, but I don't know if we can give it
out to individuals. II Some officials told inquirers to find what they sought in local newspapers.

An Amelia County school employee said the crime and violence report was sent to the governor, who
"embargoes ll them until they can be verified.

An officer in the Northwnberland County Sheriffs Department said a citizen could not see the crime log
because it's a public document. Another added, "How would you like it if somebody came to your house
and asked to see your personal records?"

In Mecklenburg County, an employee of the Sheriffs Department expressed surprise at the request,
because no member of the public ever had asked to see the records.

Toward the end ofthe survey, the Virginia Municipal League and the Virginia School Boards
Association sent out alerts warning their members of a sudden surge in FOIA requests and urging them
to comply with the law. The school boards association called it a "campaign under way to trip local
officials, II while the municipal league told members to "be aware ofa campaign to gather examples
offailures to comply with the act."

Some agencies are prepared for document requests. At the health department in Prince William County,
FOI costs are posted on the bulletin board across the counter.

Shouts and slammed doors greeted some document seekers.

~heriffs sergeant in New Kent County started yelling when asked to check the crime log for Aug. 3.
.~ said the request was nofpublic record, "Not in New Kent County, not today." He would not let the

person file an ForA request in his office, so she wrote one in her car and then handed it in. She never
received the document.

When asked if state law required release of the crime log, another dispatcher said, "Yes, but this is Bath
County."

Some officials and public employees appeared to be helpful. In Prince William, officials said the crime
report wasn't available but that the police department was working on a way to compile daily crime l?gs.
In the meanwhile, a sergeant suggested the inquirer listen to a police scanner to find out about crime In
the county.

Although about half the school divisions eventually released the football coach's salaries, many said they
felt uneasy doing so.

Many divisions provided ranges, not the specific salary as requested.

In Albemarle County, a member of the superintendent's office said a specific employee's salary was
confidential and could be released only with the employee's pennission.

Some officials were defensive.

In Greensville County, School Superintendent Philip Worrell wanted to know why the person wanted
the information. When asked how to get the documents, he said the person needed a lawyer or toread the
~ode, but it wasn't his job to tell her.

-Ie also asked what made her think she was entitled to this information. She replied she thought it was
public, and then he said she needed a written request.

Bf1:ll1swick County School Superintendent Dale W. Baird said coaching was a separate contract from the
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teaching salary and was exempt from the request, since it was under $10,000. Therefore, he said, he
legally could not give it, though he did provide the coach's teaching salary. The FOr law says that for
publicemployees who earn more than $10,000 a year, salary, allowances and reimbursement of expenses
are to be considered inclusive and are public information.

An employee in Campbell County initially said the superintendent doesn't even release that information
to the Board of Supervisors during the budget process. Later, an assistant superintendent said to file an
FOIA request and the person received the pay scale, but not the exact figure, withinfive days.

Many officials found the request for travel vouchers strange. Some city managers and county
administrators explained they didn't travelmuch and didn't have reports.

The request angered a secretary in Isle of Wight County. She wanted to know why the person wanted the
information. When told she was a concerned citizen, the secretary replied, "I am not going to give it to
you."

Asked whether it was a public document, she said, "It might be, but I am not going to give it to you."
She began shouting. The county administrator called the requester at home twice, but they never
succeeded in speaking to each other. The requester never received the report.

In King George, County Administrator Gayle Clayton 'wondered about the request and repeatedly asked
why someone would want it. Asked if the reasonwould matter, she replied, "No, it's public information,
but I don't know why you'd want that." The document was provided.

Different fees appear to exist for different uses. In the city of R-oanoke, a secretary in the Health
Department said the restaurant inspection records would cost $25 if usedfor legal purposes.

The Louisa County Health Department had the records, but sent the citizen to the district's main office in
Charlottesville, 30miles west, to talk to the person with the authority to release them.

Madison County referred the resident to neighboring Orange County. A nurse at the Madison Health
Department said the office doesn't give out that information and wanted to know if something had
happened to the person at the restaurant.

'When a Russell County health inspector asked an inquirer why she wanted the report, she said she was a
concerned citizen. He asked, "Whatare you concerned about?"

Did you know?

* Under no circumstances doesthe law require a public body to meet in secret. For certain specific
purposes, the law permits secret meetings if a majority of members consider it necessary.

* If a citizen is denied access to a public document or meeting, the law says it's the government's
responsibility to tell the citizen why. It's not up to the citizen to explain why he's entitled to access.

* The Virginia Freedom of Information Act specifically requires that allof its provisions giving access to
public documents and meetings be liberally construed and that all exceptions be narrowly construed in
order that nothing which should be public may be hidden from any person.

* If any citizen requests a copy of a public document, the government has five working days either to
produce the document or to say why it is being withheld.If it is not possible to produce the records or to
determine if they are available, the government agency can request one extension of seven working days.
Thereafter, the govemment agency must go to court to receive an extension unless the citizen agrees to
it.

* A citizen should never be required to give a reason for requesting a public document or for attending
ameeting of a public body.
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''illy public body that meets in closed session under the exemptions to the Freedom of Information Act
.l.1St meet in public before the closed session to reasonably identify the substance of the matters to be

discussed and afterward to certify that only those matters set forth previously were discussed.

* No public official is required by law to keep secret any action that takes place in a closed session of a
publicbody.

* Government agencies are not required to create a requested record if it does not already exist.

* The Freedom of Information Act prohibits any public body from voting by secret or written ballot.

* Citizens are permitted to photograph, film, record or otherwise reproduce any public meeting, though a
public body may adopt reasonable rules governing placement and use of recording equipment.

Hoops and dodges

Some typical answers recordkeepers gave when asked for public documents:

1. I can't give it to you without approval from (the county attorney, the city clerk, the sheriff, a judge,
etc.).

2. Why do you want it? We only give out that information if there's a good reason.

3. That infonnation can't be released unless the person it's about gives his permission.

4 Unless you're (a lawyer, a journalist, an insurance agent), I can't give it to you.

oJ. The information is in a computer, and we can't access it.

6. The infonnation has been (shredded, filed, sent to Richmond). We don't have itanymore.

7. We have so many records, we couldn't possibly find the oneyou're looking for.

8. No one has ever asked for that before.

9. Fill out a fonn. Weill get back to you in a few days.

10. I just don't feel comfortable giving out that kind of information.

CHART, PHOTO, MAP

PHOTO,MAP,CHART
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PUBLIC'S BUSINESS OFTEN OCCURS IN PRIVATE ACROSS THE STATE,
GOVERNMENT BODIES ROUTINELY RETREAT BEHIND CLOSED DOORS FOR
EXECUTIVE SESSIONS
Virginian-Pilot (Norfolk, VA), Tuesday, November 3, 1998
JENNIFER PETER, THE VIRGINIAN-PILOT
Edition: FINAL, Section: FRONT, Page: Ai

SERIES: Uncovering State Secrets

Six months ago, after the adjournment of its regular meeting, the Stafford County School Board met in a
back room, privately and without notice, to discuss a possible site for a new school.

The public heard about this discussion, which is of great importance in the quickly growing county, only
because a reporter stumbled upon it after following three School Board members down a hallway.
In Chesapeake this August, the board ofa museum that is operated withpublic money voted to eject a
reporter and conduct the meeting without scrutiny.

.,All those in favor of asking this news person to leave, and nothaving another headline in the paper,
raise their hands," the board chainnan said.

Virginia's open-meeting law says a meeting of three or more members of a public body must be held
openly and with prior public notice. Governments can close the door only after openly voting to do so
and only to discuss specific topics designated by the law. Keeping headlines out of thenewspaper is not
one of them.

Councils, boards and public authorities across the state routinely retreat behind closed doors to discuss
public business.

Legal under certain circumstances but never required, executive sessions are intended to preserve a
lo~ality's bargaining position on issuesthat could cost the taxpayers money or to protect someone's
pnvacy.

While many of the closed sessions comply with the state's Freedom of Infonnation law, others seem to
be cloaked in the technicalities of legality.

There are 27 exemptions to the open-meeting law, which also dictates that private meetings should be
held only when absolutely necessary to serve the public good or protect a private reputation.

"Many things are being discussed in executive session simply to avoid the controversy of discussing it
in open session," said state Sen. William Bolling, R-Hanover, a member of a subcommittee reviewing
the Freedom of Information Act. "The exemptions are much broader than they should be."

In Charlottesville, for example, a local newspaper, C-Ville Weekly, attacked the Redevelopment and
Housing Authority for secretly discussing the forgiveness ofa $10 million loan to alocal hotel. To have
this discussion, the authority referred to the exemption that allows for secret discussion of "the
condition, acquisition or use of real property." This exemption was intended to protect the city's
bargaining position, and save the taxpayers' money, when buying or selling property. In this case,
taxpayers' money was at stake. The authority was not discussing the property, but the city's bank
account.

The nonspecific words "use" and · ... condition" have been interpreted to render legal nearly any kind of
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secret discussion of property.

.1 Fredericksburg, according to The Free Lance-Star newspaper, the City Council cited the economic
development exemption of the law as a reason for secretly discussing the rezoningof hundreds of acres
along the Rappahannock River for development as a tourist attraction.

The council used the exemption that allows for" discussion of a prospective business ... where no
previous announcement has been made." In this case, the developer's identity, Silver Cos., is
well-known, but there has been no official "announcement." Because of this, a development that will
affect the entire city has been discussed only behind closed doors.

In Bedford County in August, the School Board tested out a portion of the law that allows for private
discussion of legal issues. .

TheSchool Board was scheduled to discuss publicly a proposal to randomly testfor drugs employees and
students involved in extracurricular activities, according to the Lynchburg News & Advance newspaper.

Before the discussion could occur, the board, upon the advice of counsel, went into executive session but
did not specifically state what it would be discussing.

Whilethe board made no formal decision, it did not discuss the policy thereafter, due to the attorney's
advice that doing so could be considered unconstitutional. Virginia's open-meeting law states that votes
can never be taken in executive session.

The Roanoke Times and The News & Advance lost a court challenge of the action, but the judge
reprimanded the board for being too secretive.

'1hile the exemption was designed to allow public bodies todiscuss legal strategy, Circuit Judge James
tV. Updike Jr. said, it should not be construed to protect any discussion that the body wants to have
withlegal counsel.

"They could conduct all such business in closed session," Updike said.

While the legislative subcommittee is studying ways to address improper use of closed meetings, at least
one city council, which has frequently closed its sessions in the past, is trying to change its own rules.

The Chesapeake City Council spent almost 40 percent of its formalmeetings in closed session between
September 1997 and February. Discussions included the staffing level at the city jail, despite the fact that
the personnel exemption is supposed to apply only to specific individuals ratherthan general budgetary
issues. Currently, however, the council's rules committee is reviewing its internal procedures.

As part of this backlash, the council in September certified an executive session by a 5-4 vote after
several members argued that the personnel exemption did not cover the matter to be discussed: the
conduct of the council members themselves.

While it's unlikely the legislature could make rules that could prevent abuse, Updike shared some
advice.

"A word to the wise," he said in rendering his decision on the Bedford County case. "Err on the side of
informing the people. You work for them. You serve them."

Copyright © 1998, Landmark Communications, Inc.

~orfolk) The Ledger-Starffhe Virginian-Pilot.
© 2000 Landmark Communications, Inc. All rights reserved.
Dialog® File Number 741 Accession Number 9807067
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PANEL WANTS TO CLOSE LOOPHOLES ON FOI RULES COMPROMISES ARE BEING
WORKED OUT BETWEEN MEDIA AND GOVERNMENT OFFICIALS
Virginian-Pilot (Norfolk. VA). Thursday. November 12. 1998
HOLLY A. HEYSER, STAFF WRITER
Edition: FINAL. Section: LOCAL. Page: B2

RICHMOND - Private foundations appear to be safe from compulsory public scrutiny for now, but
government bodies may lose a big loophole for discussing public business behind closed doors.

Those were two of the decisions made Wednesday by a legislative panel considering changes to the
state's Freedom of Information Act.
One by one, the panel is hammering out compromises between proposals by ope~-governmentadvocates
- primarily the news media - and government officials. Once the group produces a bill, it will likely go
through the same give-and-take grinder in the General Assembly.

Critics of some proposalsby the Virginia Press Association say they fear that too much openness
caninvade citizen privacy and wreak havoc with the public.

Memory Porter, an assistant to the Loudoun County Board of Supervisors, said that was the case when
her board was trying to figure out where to put a landfill.

The board recently commissioned a study to determine the best locations for the landfill with respect tf\
environmental concerns, and the study came up with about a dozen sites.

County officials and board members knew that some sites would never be suitable for a landfill, but if
the public found out those sites were listed in the study, there would be unnecessary panic.

To avoid that, they wanted to meet in secret to cross those sites off the list. And to do that, they used a
loophole in the Freedom of Information Act: a section that allows public bodies to discuss' 'the
acquisition or use" of real property for a public purpose.

But the legislative committeevoted Wednesday to delete the "use" exception and only allow public
bodies to go behind doors to discuss the acquisition efproperty. And they could discuss acquisition
privately only when public discussion would hann their bargaining position.

That was a huge gain, said Forrest M. -"Frosty" Landon, executive director of the Virginia Coalition for
Open Government. "In some localities, that (exception) has been stretched to cover every subject
imaginable."

The subject, Landon said, turned out to be the authority's plan to forgive $8 million in loans for building
an Omni Hotel.

The committee also voted to put off for one year the idea of subjecting private foundations to provisions
of the Freedom of Infonnation Act - a proposalattacked last month by several universities that benefit
from private foundation money.

Chairman and Roanoke Democrat Del. Clifton A. "Chip" Woodrum said the bill is probably going to
come under attack iIi the General Assembly, and its chances of surviving are better without such a
controversial proposal.

. 'That will give people time to make a case" for or againstthe idea, said Woodrum, who admits he
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doesn't favor it.

:raig T. Merritt, an attorney for the Virginia Press Association, said it's an important issue because
private foundations are doing more and more of what used to beconsidered the government's work.

But, he said, "it is such a complex issue that it doesn't corne as a complete surprise the committee would
tableit."

In other action, the committee:

Supported a proposal to raise the fines for violating the Freedom of Information Act. The proposal
would raise the minimum penalty for a first violation from $25 to $100, and for asecond violation from
$250 to $500. It also would raise the maximum fine from $1,000 to $5,000 for a second violation.

Rejected a proposal to require public bodies to keep minutes of discussions in closed sessions.

Copyright © 1998, Landmark Communications, Inc.

(Norfolk) The Ledger-Star/The Virginian-Pilot.
© 2000 Landmark Communications, Inc. All rights reserved.
Dialog® File Number 741 Accession Number 9816100
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LEGISLATORS MAY ADD NEW LIMITS ON CLOSED-DOOR MEETINGS CHANGES
WOULD KEEP MORE PUBLIC BUSINESS OUT IN THE OPEN
CHRISTINA NUCKOLS THE ROANOKE TIMES
Roanoke Times J Edition: METRO, Page: B3, Tuesday, December 22,1998, Section: VIRGINIA

RICHMOND - Roanoke City Attorney Wilburn Dibling said most governments comply with the law's
letter and spirit.

Both of the major loopholes in Virginia's law on closing public meetings could be tightened during next
year's General Assembly session.

A legislative committee studying reforms to the Freedom of Information Act recommended Monday that
the law be changed to limit situations in which city councils and county boards of supervisors can meet
behind closed doorsto get legal advice.

Under existing law, public bodies may meet in closed session to consult with their attorney about "actual
or probable litigation, or other specific legal matters requiring the provision of legal advice."

The version endorsed by the committee this week specifies that the meeting can be closed only if
publicity would harm the government's position in legal negotiations or litigation. The new wording was
proposed earlier this year by Roanoke attorney Stan Barnhill.

.. Barnhill represented The Roanoke Times this year in a lawsuit after the Bedford County School Boan
closed its meeting to get legal advice about a Itdrug plan It even though the boardhad no such plan and
had not even received a formal proposal for a plan. The Roanoke Times, joined by the Lynchburg News
& Advance, lost the lawsuit because the law was deemed broad enough to include the reason cited for
closing the meeting.

The version endorsed Monday also clarifies the definition of "probable litigation" to include only
situations where there has beena specific threat ofa lawsuit or where government officials have a
"reasonable basis" to expect litigation.

Finally, it prohibits local governmental bodies from using the presence of their attorney as a blank check
to meet in private to discuss anything they please.

Last month, the legislativecommittee addressed what media groups regard as the other major FOIA
loophole when it recommended that local goverrunents be prohibited from meeting in closed session to
discuss the use of property for public purpose.

Localofficials could still meet in private to talk about buying land for a school, landfill or other public
use.

Roanoke City Attorney Wilburn Dibling, who also is president of the Local Government Attorneys
Association, said the changes in the law should have little effect because most governments comply with
the letter and spirit of the law.

Christina Nuckols can be reached at (804) 697-1585 or christinan@roanoke.com

Copyright © 1998, Roanoke Times

Roanoke Times
© 2000 Roanoke Times. All rights reserved.
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BILL FOR A BRIGHTER SUNSHINE LAW LOSES LITTLE LIGHT IN SENATE FREEDOM
OF INFORMATION ACT ALSO SURVIVES TRIP THROUGH HOUSE LARGELY INTACT
CHRISTINA NUCKOLS THE ROANOKE TIMES
Roanoke Times, Edition: NEW RIVER. Page: Bl , Thursday, January 28, 1999, Section: VIRGINIA

MEMO:

Shorter version ran in Metro edition

RlCHMOND - Bill for a brighter sunshine law loses little light in Senate Freedom of Infonnation Act
also survives trip through House largely intact A representative for Public Safety Secretary Gary
Aronholt asked a House subcommittee to broaden the definition of confidential working papers.
CHRISTINA NUCKOLS THE ROANOKE TIMES RICHMOND - A rewrite of Virginia's Freedom of
InfonnationAct made it through the state Senate on Wednesday virtually untouched.

Meanwhile, in the House of Delegates, the same proposal survived attempts bylocal governments and
the Gilmore administration to undo some of the changes.

A representative for Public Safety Secretary Gary Aronholt asked a Housesubcommittee to broaden the
definition of confidential working papers so Cabinet secretaries wouldn't be required to send to the
governor any paperwork they wanted kept secret.

he proposed open-government law declares that only records prepared for the "personal, deliberative
use" of a govemor,lieutenant governor, attorney general, state legislator or other high-ranking
government official can be kept confidential. The existing law is vagueenough to cover documents never
seen by those officials.

Gov. Jim Gilmore himself has taken no official position on the proposed changes.

"I think you have a fairly broad blanket to snuggle under there," Del. Clifton "Chip" Woodrum,
D-Roanoke, the subcommittee chairman and head of the committeethat revised the law, told
administration officials in defending the new version.

Woodrum said the need for narrowing the defInition of executive working papers became clear tohim
when he received a rubber stamp in the mail used for marking documents confidential. The stamp had
been given to a midlevel state agency worker.

Del. Leo Wardrup, R-Virginia Beach, a member of the subcommittee, proposed another change that
would have eliminated theword "deliberative" from the definition of working papers. There was some
confusion over the effect of that proposal, and the subcommittee decided totake up the issue when the
bill is considered by the full General Laws committee.

Woodrum reminded Wardrup and administration officials that no such changes have been made to the
bill in the state Senate, where Hanover County Republican Bill Bolling is acting as the chief sponsor.

"He's aggressive as he can be," said Woodrum, who is the House sponsor. "He don't want any changes."

'ocal government officials raised objections to two other proposed changes in the bill.

One would eliminate the ability of city councils and county supervisors to meet in private to discuss the
use of real estate unless they were talking specifically about buying land.
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The other item was dubbed the "gotcha clause" by Woodrum because it says a government that denies a
request for documents can't change the reason for that denialif its decision is later challenged in court.

Woodrum said he, too, has concerns about the provision, but other subcommittee members defended it.

"It was put in primarily on a very simple premise," said Del. Barnie Day, D-Patrick County. "If you're
going to withhold a document, tell us why you're withholding it and stick to it."

Press representatives said they are relieved that the issue over governors' working papers is being
debated in the General Assembly, rather than becoming an issue late in the process whenGilmore could
try to amend the bill on his own.

"The good-faith agreement that grew out of all these compromises over the last 18 months were adhered
to today," said Forrest "Frosty" Landon, executive director of the Virginia Coalition for Open
Government.

Christina Nuckols can be reached at (804) 697-1585 or christinan@roanoke.com

Copyright © 1999, Roanoke Times

Roanoke Times
© 2000 Roanoke Times. All rights reserved.
Dialog® File Number 577 Accession Number 10028088
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APPENDIX I

1999 SESSION

991525492
1 HOUSE JOINT RESOLUTION NO. 501
2 Offered January 13, 1999
3 Prefiled January 13, 1999
4 Continuing the Joint Subcommittee Studying the Virginia Freedom of Information Act.
5
6 Patrons-Woodrum, Day and May; Senators: Bolling and Houck
7
8 Referred to Committee on Rules
9

10 WHEREAS, the Virginia Freedom of Information Act (FOIA) was first enacted by the 1968
11 Session of the General Assembly to ensure "the people of this Commonwealth ready access to records
12 in the custody or public officials and free entry to meetings of public bodies wherein the business of
13 the people is being conducted"; and .
14 WHEREAS, with the advent of technological changes, the methods of collection, processing, and
15 keeping official records have changed dramatically, with the effect, on occasion, of limiting public
16 access to government records and meetings; and
17 WHEREAS, the critical right of the people in the Commonwealth to have free access to the affairs
18 of their government cannot be overstated; and
19 WHEREAS, the Act has been the subject of at least four studies since its enactment, with each
20 study committee recommending important changes to ensure public access to the workings of
21 government; and
22 WHEREAS, most recently, the 1998 General Assembly established a seven-member joint
23 subcommittee to study the Virginia Freedom of Information Act pursuant to House Joint Resolution
24 No. 187; and
25 WHEREAS, among the many issues studied by the joint subcommittee were the public records
26 exemptions, including those for criminal investigations, scholastic records, proprietary information, and
27 working papers of high level public officials; open meeting exemptions, including consultation with
28 legal counsel and the discussion or consideration of the use of real property; and the sufficiency of
29 the enforcement provisions and penalties; and
30 WHEREAS, while the joint subcommittee conducted eight meetings during the interim at which
31 testimony was received from the Virginia Press and Broadcasters Associations, state and local
32 government officials, representatives of local government organizations, and private citizens,
33 evidencing wide-spread public interest in the implementation and enforcement of the Freedom of
34 Information Act, further study is needed to accurately incorporate the perspectives and expertise of
35 these interested parties on these significant legal and policy issues; now, therefore, be it
36 RESOLVED by the House, the Senate concurring, That the Joint Subcommittee Studying the
37 Virginia Freedom of Information Act be continued. The members appointed pursuant to House Joint
38 Resolution No. 187 shall continue to serve, except that any vacancies shall be filled as provided in
39 House Joint Resolution No. 187. Staffing shall continue to be provided by the Division of Legislative
40 Services.
41 In continuing its study, the joint subcommittee shall, among other things, review current
42 exemptions for proprietary information and trade secrets, and examine the feasibility of the (i)
43 inclusion in the definition of "public body" private foundations which exist solely to support colleges
44 and universities and are under strict control of the board of visitors and (ii) creation of a state
45 "sunshine office" to resolve FOIA complaints, conduct training and education seminars, issue opinions
46 or final orders, and offer voluntary mediation of disputes.
47 All agencies of the Commonwealth shall provide assistance to the joint subcommittee, upon
48 request.
49 The direct costs of this study shall not exceed $ 7,600.
50 The joint subcommittee shal~ complete its work in time to submit its findings and
51 recommendations to the Governor and the 2000 Session of the General Assembly as provided in the
52 procedures of the Division of Legislative Automated Systems for the processing of legislative
53 documents.
54 Implementation of this resolution is subject to subsequent approval and certification by the Joint



House Joint Resolution No. 501

1 Rules Committee. The Committee may withhold expenditures or delay the period for the conduct of
2 the study.
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JOINT SUBCOMMITTEE STUDYING
THE VIRGINIA FREEDOM OF INFORMATION ACT

Continued pursuant to
HOUSE JOINT RESOLUTION No. 501 (1999)

ISSUE IDENTIFICATION
IN DEVELOPING"SUNSHINE OFFICE"

IN VIRGINIA

PART I-POWERS AND DUTIES

POWERS AND DUTIES

TraininglEducatioD
for state and local public bodies

Alternative Dispute Resolution (ADR)

Related Issues

Voluntary vs. Mandatory
If voluntary:

• statewide "roadshow" format
• conducted by whom
• approval process for "outside"

trainers
• certification (as incentive)

If mandatory:
• statewide "roadshow" format
• conducted by whom
• how much training (hrs/yr)
• enforcement of training

requirement
• approval process for "outside"

trainers
Type ofADR:

• conciliation
• mediation
• arbitration

Exhaust administrative remedies first?
Length of process (quick turn-around)
Practical considerations:

• how accomplished on statewide
basis?

• conducted by whom?
• sunshine office staff
• existing ADR centers
• consultants

• interface with issuance of
advisory opinions (global vs.
case specific application)
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Issue Opinions Binding vs. Advisory ,
If Binding:

• right of appeal
• enforcement

If Advisory:
• oral and written?
• turn around time
• interface with opinions of OAG

• admissibility in courtlwhat
weight given?

Publish and maintain FOrA manual Cost/Free to requesters
Available on website
Contents:

• opinions
• relevant cases

How often updated
Publish "citizen" and "government" Same as above
guides
Report to the Gover~orand General How often
Assembly Contents:.. recommendations for statutory

changes
• statistical information (# of

opinions, # of people calling,
etc,)

• types of problems enco':.tntered
• identification of trends

Create and maintain FOIA website \Vhat information available
Performing related studies Cost

~tho can direct a study
Right to refuse

PART II-ORGANIZATIONAL STRUCTURE

Organizational Structure Related Issues
Single appointee (Indiana) Who appoints?

Who hires staff
Partisanship
Term of office

Decision-making body (Maryland) Same
( VA examples-Housing Study
Commission, JCOTS, Joint Health Care
Commission, Real Estate and other
ref{ulatory boards)
Advisory body with executive director Same
(NY)

Division in the Office of the Attorney Same
General

1-2
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,
Task force (example-Administrative
Law Advisory Committee)

Same

PART Ill-SETTING

SettinJr Advantages Disadvantages
Legislative Branch:

• Division of Legislative Services Neutrality Potential
Consistency separation of
Competency powers problem

• Code Commission Currently oversees Potential dilution
Administrative of emphasis on
Law Advisory FOIA
Committee

Executive Branch:
• Office of the Attorney General Consistency Potential conflict of

Competency interest
Does not serve
local governments

• Creation of new agency --- Cost

• \Vithin existing agency Existing support, \Vhich one?
etc.

Independent State .~gency Neutrality Cost
Ability to focus
specifically on
FOIA

Public Institution of Higher Education Neutrality Real world
Set up for applicability
training/education Cloistered
role Parochial

Supreme Court Currently doing too limited in
ADR program function

Source: Division of Legislative Services.

E: \DLSDATA\FINGOVT\STUDIES\99studys\Hjr 501 . FOlA\developingsunshineoffice.doc
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APPEND1X K

2000 SESSION

008169404
1 SENATE BILL NO. 340
2 Offered January 19, 2000
3 A BIU to amend the Code of Virginia by adding in Chapter 21 of Title 2.1 an article numbered 2,
4 consisting of sections numbered 2.1-346.2 through 2.1-346.5, relating to the Freedom of
5 Information Act; creation of the Virginia Freedom of Information Advisory Council.
6
7 Patrons-Bolling, Byrne, Hawkins, Houck, Martin, Newman, Potts, Schrock, Stolle and Trumbo;
8 Delegates: Bloxom, Brink, Bryant, Cantor, Day, Diamonstein, Griffith, Hamilton, Hargrove,
9 Ingram, May, McDonnell and Woodrum

10
11 Referred to Committee on Rules
12
13 Be it enacted by the General Assembly of Virginia:
14 1. That the Code of Virginia is amended by adding in Chapter 21 of Title 2.1 an article
15 numbered 2, consisting of sections numbered 2.1-346.2 through 2.1-346.5, as follows:
16 Article 2.
17 Virginia Freedom ofInformation Advisory Council.
18 § 2.1-346.2. Virginia Freedom of Information Advisory Council; membership; terms; quorum;
19 compensation.
20 A. The Virginia Freedom of Information Advisory Council (the "Council") is hereby created as an
21 advisory council in the legislative branch to encourage and facilitate compliance with the Freedom of
22 Information Act. The Council shall be composed of twelve members as follows: the Attorney General
23 or his designee; the Librarian of Virginia or his designee; the Director of the Division of Legislative
24 Services or his designee; four members appointed by the Speaker of the House of Delegates, one of
25 whom shall be a member of the House of Delegates, and three citizen members, at least one of l - 1

26 shall be or have been a representative of the news media; three members appointed by the ~

27 Committee on Privileges and Elections, one of whom shall be a member of the Senate, one of wnom
28 shall be or have been an officer of local government, and one citizen member; and two citizen
29 members appointed by the Governor, one of whom shall not be a state employee. The local
30 government representative shall be selected from a list recommended by the Virginia Association of
31 Counties and the Virginia Municipal League. The citizen members may be selected from a list
32 recommended by the Virginia Press Association, the Virginia Association of Broadcasters, and the
33 Virginia Coalition for Open Government, after due consideration of such list by the appointing
34 authorities.
35 B. Initial appointments to the Council shall be for the following terms: of those nonlegislative
36 members appointed by the Speaker of the House of Delegates, one shall serve a four-year term, one
37 shall serve a three-year term and one shall serve a two-year term; of those nonlegislative members
38 appointed by the Senate Committee on Privileges and Elections, one shall serve a four-year term and
39 one shall serve a three-year term; and of those members appointed by the Governor, one shall serve
40 a four-year term and one shall serve a three-year term. Thereafter, all such appointments shall be for
41 terms of four years, except that appointments to fill vacancies shall be for the unexpired terms in the
42 same manner as the original appointment. No member shall be eligible to serve for more than two
43 successive four-year terms. However, after the expiration of a term of three years or less, or after the
44 expiration of the remainder of a term to which appointed to fill a vacancy, two additional terms may
4S be st!nJed by such member if appointed thereto. Legislative members and other state government
46 officials shall serve terms coincident with their terms of office.
47 C. The members of the Council shall elect from among their membership a chairman and a
48 vice-chainnan for two-year terms. The chainnan and vice-chairman may not succeed themselves to
49 the same position. The Council shall hold meetings quarterly or upon the call of the chairman. A
50 majority of the Council shall constitute a quorum.
51 D. Members of the Council shall receive no compensation for their services but she
52 reimbursed for all reasonable and necessary expenses incurred in the discharge of their dutic. .i

53 provided in §§ 2./-20.10 and 30-19.12, as appropriate.
S4 § 2.1 -346.3. Powers and duties of the Council.
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Senate Bill No. 340

.1 A. The Council, through its staff, shall:
2 1. Furnish to any person or agency of state or local government, in an expediiious manner,
3 advisory guidelines, opinions or other appropriate information regarding the Freedom of Information
4 Act (§ 2.1-340 et seq.);
5 2. Conduct training seminars and educational programs for the members and staff of public bodies
6 and other interested persons on the requirements of the Freedom of Infonnation Act;
7 3. Publish manuals or other educational materials as it deems appropriate on the provisions of the
8 Freedom of Information Act;
9 4. Request from any agency of state or local government such assistance. services and information

10 as will enable the Council to effectively carry out its responsibilities; and
11 5. Report on its activities and findings regarding the Freedom of Information Act, including
12 recommendations for changes in the law, to the Governor and the General Assembly.
13 § 2.1-346.4. Staff.
14 Staff assistance to the Council shall be provided by the Division of Legislative Services.
15 § 2.1·346.5. Cooperation of agencies of state and local government.
16 Every department, division, board, bureau. commission, authority or political subdivision of the
17 Commonwealth shall cooperate with, and provide such assistance to, the Council as the Council may
18 request.

Official Use By Clerks

Passed By The Senate
without amendment 0
with amendment D
substitute D
substitute w/amdt 0

Date: _

Clerk of the Senate

Passed By
The House of Delegates

without amendment 0
wi th amendment 0
substitute D
substitute w/amdt D

Date: _

Clerk of the House of Delegates
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2000 SESSION

008168996
1 HOUSE BILL NO. 44S
2 Offered January 17, 2000
3 A BIll to amend and reenact §§ 2.1-342.2 and 2.1-343 of the Code of Virginia. relating to the
4 Freedom of Information Act; disclosure of criminal records; notice of meetings.
5
6 Patrons-Woodrum, Day and May; Senators: Bolling and Houck
7
8 Referred to Committee on General Laws
9

10 Be it enacted by the General Assembly of Virginia:
11 I. That §§ 2.1-342.2 and 2.1-343 of the Code of Virginia are amended and reenacted as follows:
12 § 2.1-342.2. Disclosure of criminal records; limitations.
13 A. As used in this section:
14 "Criminal incident information" means a general description of the criminal activity reported, the
15 date and general location the alleged crime was committed, the. identity of the investigating officer,
16 and a general description of any injuries suffered or property damaged or stolen.
17 "Law-enforcement official" includes the attorneys for the Commonwealth.
18 B. Law-enforcement officials shall make available upon request criminal incident information
19 relating to felony offenses. However, where the release of criminal incident information is likely to
20 jeopardize an ongoing investigation or prosecution, or the safety of an individual; cause a suspect to
21 flee or evade detection; or result in the destruction of evidence, such information may be withheld
22 until the above-referenced damage is no longer likely to occur from release of the infonnation.
23 Nothing in this subsection shall be construed to prohibit the release of those portions of such
24 information that are not likely to cause the above-referenced damage.
25 C. Information in the custody of law-enforcement officials relative to the identity of ,.~,

26 individual, other than a juvenile, who is arrested and charged, and the status of the charge or
27 shall be released.
28 D. The identity of any victim, witness or undercover officer. or investigative techniques or
29 procedures need not but may be disclosed unless disclosure is prohibited or restricted under
30 § 19.2-11.2.
31 E. The identity of any individual providing information about a crime or criminal activity under a
32 promise of anonymity shall not be disclosed.
33 F. The following records are excluded from the provisions of this chapter, but may be disclosed by
34 the custodian, in his discretion, except where such disclosure is prohibited by law:
35 1. Complaints. memoranda, correspondence and evidence relating to a criminal investigation or
36 prosecution, other than criminal incident information as defined in subsection A~

37 2. Adult arrestee photographs when necessary to avoid jeopardizing an investigation in felony
38 cases until such time as the release of the photograph will no longer jeopardize the investigation;
39 3. Reports submitted in confidence to (i) state and local law-enforcement agencies, (ii)
40 investigators authorized pursuant to § 53.1-16 or § 66-3.1, and (iii) campus police departments of
41 public institutions of higher education established pursuant to Chapter 17 (§ 23-232 et seq.) of Title
42 23;
43 4. Portions of records of local government crime commissions that would identify individuals
44 providing information about crimes or criminal activities under a promise of anonymity;
45 5. Records of local law-enforcement agencies relating to neighborhood watch programs that
46 include the names. addresses, and operating schedules of individual participants in the program that
47 are provided to such agencies under a promise of anonymity; and
48 6. AIl records of persons imprisoned in penal institutions in the Commonwealth provided such
49 records relate to the imprisonment.
50 G. Records kept by law-enforcement agencies as required by § 15.2-1722 shall be subject to the
51 provisions of this seetioR chapter except
52 1. Those portions of noncriminal incident or other investigative reports or materials conta. ~

53 identifying information of a personal, medical or financial nature provided to a law-enforcement
54 agency where the release of such information would jeopardize the safety or privacy of any person~
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House Bill No. 445

2. Those portions of any records containing information related to plans for or resources dedicated
to undercover operations; or

3. Records of background investigations of applicants for law-enforcement agency employment or
other confidential administrative investigations conducted pursuant to law.

H. In the event of conflict between this section as it relates to requests made under this section
and other provisions of law, this section shall control.

§ 2.1-343. Meetings to be public; notice of meetings; recordings; minutes.
A. All meetings of public bodies shall be open, except as provided in § 2.1-344.
B. No meeting shall be conducted through telephonic, video, electronic or other communication

means where the members are not physically assembled to discuss or transact public business, except
as provided in §§ 2.1-343.1, 2.1-343.1:1 or as may be specifically provided in Title 54.1 for the
summary suspension of professional licenses.

C. Every public body shall give notice of the date, time, and location of its meetings by placing
the notice in a prominent public location at which notices are regularly posted.;. and in the office of
the clerk of the public body, or in the case of a public body which has no clerk, in the office of the
chief administrator. Publication of meeting notices by electronic means shall be encouraged. The
notice shall be posted at least three working days prior to the meeting. Notices for meetings of state
public bodies on which there is at least one member appointed by the Governor shall state whether or
not public comment will be received at the meeting and, if so, the approximate point during the
meeting when public comment will be received.

D. Notice, reasonable under the circumstance, of special or emergency meetings shall be given
contemporaneously with the notice provided members of the public body conducting the meeting.

E. Any person may annually file a written request for notification with a public body. The request
shall include the requester's name, address, zip code, daytime telephone number, electronic mail
address (if available), and organization, if any. The public body receiving such request shall provide
notice of all meetings directly to each such person. Without objection by the person, the public body
may provide electronic notice of all meetings in response to such requests.

F. At least one copy of all agenda packets and, unless exempt, all materials furnished to members
of a public body for a meeting shall be made available for public inspection at the same time such
documents are furnished to the members of the public body.

G. Nothing in this chapter shall be construed to prohibit the gathering or attendance of two or
more members of a public body (i) at any place or function where no part of the purpose of such
gathering or attendance is the discussion or transaction of any public business, and such gathering or
attendance was not called or prearranged with any purpose of discussing or transacting any business
of the public body or (ii) at a public forum. candidate appearance, or debate, the purpose of which is
to infonn the electorate and not to transact public business or to hold discussions relating to the
transaction of public business, even though the performance of the members individually or
collectively in the conduct of public business may be a topic of discussion or debate at such public
meeting. The notice provisions of this chapter shall not apply to informal meetings or gatherings of
the members of the General Assembly.

H. Any person may photograph, film, record or otherwise reproduce any portion of a meeting
required to be open. The public body conducting the meeting may adopt rules governing the
placement and use of equipment necessary for broadcasting, photographing, filming or recording a
meeting to prevent interference with the proceedings.

I. Minutes shall be recorded at all open meetings. However, minutes shall not be required to be
taken at deliberations of (i) standing and other committees of the General Assembly, (ii) legislative
interim study commissions and committees, including the Virginia Code Commission, (iii) study
committees or commissions appointed by the Governor, or (iv) study commissions or study
committees, or any other committees or subcommittees appointed by the governing bodies or school
boards of counties, cities and towns, except where the membership of any such commission,
committee or subcommittee includes a majority of the governing body of the county, city or town or
school board. Minutes, including draft minutes, and all other records of open meetings. including
audio or audio/visual records, shalJ be deemed public records and subject to the provisions of this
chapter. Audio or audio/visual records of open meetings shall be public records which shall be
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APPENDIX L

1999 Meetings of the Joint Subcommittee
Studying the Virginia Freedom of Information Act

(Second Year of Study)

Initial Meeting-IO a.m. Wednesday, June 2, 1999
House Room C, General Assembly Building, Richmond
Review of various state "Sunshine Office" models: Maria J.K. Everett, senior
attorney, Division of Legislative Services.

Second Meeting-II a.m. Thursday, July 8, 1999
House Room C, General Assembly Building, Richmond
Presentation: Robert J. Freeman, Executive Director, New York State Committee on
Open Government;Identification of issues in developing "sunshine office" for
Virginia; Maria J .K. Everett, senior attorney, Division of Legislative Services.

Third Meeting-2 p.m. Monday, August 16, 1999
House Room C, General Assembly Building, Richmond
Review of issues in developing "sunshine office" for Virginia; Maria J .K. Everett,
senior attorney, Division of Legislative Services; public comment relating to the
creation of a Virginia "sunshine office."

Fourth Meeting-II a.m. Friday, September 10, 1999
House Room C, General Assembly Building, Richmond
Review of "sunshine office" draft and amendments; Maria J.K. Everett, senior
attorney, Division of Legislative Sf!rvices. Submission of additional amendments to
draft.

Fifth Meeting-l0 a.m. Friday, November 12, 1999
House Room C, General Assembly Building, Richmond
Inclusion of Foundations as Public Bodies under FOIA: Presentations: University
ofVirginia--Joseph C. Carter, Esq., Chairman, Executive Committee, UVA Law
School Foundation; Tom DeVita, UVA Law School Foundation; Virginia
Commonwealth University..Bill Berry, Founding Trustee, VCU School of
Engineering Foundation; Jay Weinberg, Board of Visitors, VCU and Member, VCU
Real Estate Foundation; Virginia Polytechnic Institute and State University--Gene
James, Virginia Tech Foundation; Virginia Militan' Institute..
Bill Berry, Former President, Board of Visitors, VMI; Virginia Press Association-
Craig T. Merritt, Esq.

Sixth Meeting-l:30 p.m. Tuesday, December 28, 1999
House Room C, General Assembly Building, Richmond
Work Session. Review of "sunshine office" consensus draft; Maria J.K. Everett,
senior attorney, Division of Legislative Services.

L-J



Seventh Meeting-2 p.m. Tuesday, January 11, 2000
House Room D, General Assembly Building, Richmond
Work Session. Topic: Inclusion of Foundations as Public Bodies under FOIA

E:\DLSDATA\.FINGOVT\STUDIES\99STUDYS\HJR501-F\.Mtgsappendix.doc
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A NEW COMMITMENT TO GOVERNMENT IN THE SUNSHINE
Roanoke Times, Edition: METRO, Page: A6, Monday, January 3,2000, Section: EDITORIAL

WITH THE SUPPORT of a bipartisan legislative panel, the governor, the attorney general and even
many representatives of local governments, it now seems certain that Virginia will soon have a
"sunshine office."

Its purpose:to mediate disputes between citizens and government officials concerning access to public
records and meetings, and to promote compliance with the state's Freedom of Infonnation Act.

Most citizens, ideally, should never require the services of the new entity. But all citizens have reason to
welcome its creation, because they paythe costs, in one way or another, when disagreements about
public access to information throw a monkey wrench into the interworkings of government. Such
disputes often can be resolved only through expensive lawsuits and court proceedings.

Virginians should welcome it, too, because it represents arenewed commitment to the concept of
"government in the sunshine," as envisioned by the state's 31-year-old FOIA.

The need for such a fresh commitment by state and local government leaders has been obvious too
frequently in the last three decades as public officials have used every imaginable loophole to exclude
the public from discussions of public issues. Such arrogance borders on a showing ofcontempt among
public officials for the democratic process and the citizens they serve. It also fosters citizens' contempt
for government.

In contrast, when public officials respect and faithfullyadhere to open-government principles, both sides
gain from citizens' strengthened confidence in government.

The blueprint for the sunshine office, as unanimously endorsed by the legislative panel last week, calls
for a 12-member advisory council, with a significant contingent of citizen members, which will attempt
to reconcile FOIA disputes by issuing nonbinding opinions and also make recommendations for future
updates of the law.

Such a process is likely to become increasingly necessary as new FOIA issues evolve, such as public
access to online infonnation and computer databases. The office will come under the auspices of the
apolitical and highly respected Department ofLegislative Services.

The blueprint may require a few refinements, but it appears to be an excellent design. Compliments are
owed to all who had a hand in drafting it, especially Del. Chip Woodrum, D-Roanoke, andSen. Bill
Bolling, R-Hanover, the principal architects.

Copyright © 2000, Roanoke Times

Roanoke Times
© 2000 Roanoke Times. All rights reserved.
Dialog® File Number 577 Accession Number 10503037
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OPEN GOVERNMENT SHINE A SPOTLIGHT A PUBLIC ACCESS OFFICE COULD
MEDIATE DISPUTES
Virginian-Pilot (Norfolk, VA), Monday, January 3, 2000
Edition: FINAL, Section: LOCAL, Page: BJO

TYPE: EDITORIAL

Virginia is moving closer to a state "sunshine office" that could interpret Virginia's Freedom of
Information Act, in part by mediating disputes.

This is good news. The hope and growing expectation is that the office will begin operating July 1.
A major hurdle was crossed last week when a legislative study group unanimously endorsed creation of
a 12·member advisory council to oversee theoffice. The legislature will be asked this month to make the
plan official.

The benefits of a sunshine office would be at least threefold.

It could speed the resolution of disputes that sometimes drag on for years between citizens and
government over public access to information. It could save money by reducing the need for litigation in
such cases. And through the combination of quicker and less costly answers, it could build public
confidence in government.

Any of the three would be reason enough for establishing a body of experts to interpret the Freedom r
Information law. The combination is compelling.

This is not to say that every detail of the plan has been worked out to full satisfaction. A dozen members
for the advisory panel is about half a dozen too many. The goal, after all, is to save time, not to have an
office that is bogged dovm by its own workings.

The number twelve was not recommended by anyone. That's just where the figure wound up after every
party wanting a seat at the table had been assigned one. The final number should be smaller.

There are also disagreements about the extent to which opinions of the sunshine office should be
admissible in court. A reasonable resolution would be to leave that decision to the discretion of
individual courts. Attorney generals' opinions are treated in thatmanner now and the system seems to
work.

Those and other details can beresolved before the governor signs a final version of the bill. The
important thing is that Virginia join the dozen or so states that have acted assertively to reduce conflicts
between citizens and government over access to meetings and docwnents.

Prolonging such divisions only increases mistrust ofgovernment, and that is in no one's interest.

Copyright © 2000, Landmark ComrnWlications, Inc.

(Norfolk) The Ledger·Starffhe Virginian-Pilot.
© 2000 Landmark Communications, Inc. All rights reserved.
Dialog® File Number 741 Accession Number 10503005
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FREEDOM OF INFORMATION OPEN A ""SUNSHINE" OFFICE
Virginian-Pilot (Norfolk, VA), Thursday, September 16, 1999
Edition: FINAL, Section: LOCAL, Page: BID

TYPE: Editorial

Virginia citizens who believe they're improperly denied access to the inner workings of government
have little recourse, short of expensive and time-consuming lawsuits.

Meanwhile, public officials who are uncertain whether a record or meeting should be public too often
have to rely on their own reading of the law.
The proposed creation of a state""sunshine" office .. the Commission on Open Government - could serve
both groups. When disputes arise over the Virginia Freedom of Infonnation Act, citizens and public
officials could receive much-needed guidance through non-binding, advisory opinions.

Such advice wouldn't eliminate all freedom-of-infonnation lawsuits or protractedarguments, but it could
diminish them greatly. The development would be a boon for both government officials and the public at
large.

A General Assembly study group is close to endorsing the idea. That's commendable, but lawmakers
need to be sure that progress isn't sidetracked by a couple ofdubious proposals being floated by some
local govemrrJent types.

fhe Open Government Commission should not, for instance, be limited to reviewing cases that have
already been resolved. After-the-fact advisory opinions might have some relevance in future disputes.
But the greater service would be forthe commission to directly head off the sort of protracted, expensive
confrontations that drain both citizens and government.

Nor should the clockon reporting deadlines be stopped while the commission does its work. If the law
says that requests for infonnation deserve a response within five days, then five days it should be.
Putting everything on hold while the wheels ofthe Commission on Open Government grind would be a
step backward, not forward.

Meanwhile, the legislative study group is grappling with two other issues: requiring additional
disclosure from university-related foundations and from public-private partnerships for joint ventures.

There's noquestion that the latter needs attention. Employing the services ofa private group to help
perform a public task shouldn't shield a project from public scrutiny. As government moves more and
more into joint ventures, the continuing imperative for openness needs to be stressed.

University foundations are more problematic. It's important that sources of private giving not dry up
because of the glare of public attention. Committee members will need to weigh competing interests and
strike a balance that favors p 'lic access to information without damaging the work of the foundations.

The 1999 General Assembly made significant strides in improving access to publicinformation. These
additional steps - particularly the creation of a sunshine office - will go far toward improving the public's
oversight of what its servants are up to.

:opyright © 1999, Landmark Communications, Inc.

(Norfolk) The Ledger-Star/The Virginian-Pilot.

M-3



© 2000 Landmark Communications, Inc. All rights reserved.
Dialog® File Number 741 Accession Number 10259015

M-4



~
OIALOGN'EWS

SUNSHINE OFFICE NEARER GILMORE BACKS EFFORT TO CREATE NEW AGENCY
Richmond Times-Dispatch, Saturday September 11, 1999
Michael Hardy Times-Dispatch Staff Writer
Edition: One Star t Section: Area/State, Page: B-1

The General Assembly is almost certain to consider the establislunent of a state "sunshine office" to help
mediate the sometimes acrimonious disputes between Virginians and their governments over access to
records and meetings.

A special legislative panel has all but endorsed the new office, but its composition and specific duties
still must be hammered out before the assembly convenes in mid-January.
Yesterday, the proposed Virginia Commission on Open Government, which would issue nonbinding
advisory opinions, received the support of Gov. Jim Gilmore as long as he is able to appoint some of its
members.

Walter Felton, the governor's deputy director ofpolicy, told the seven-member panel, whose members
include legislators and representatives from the press and local government, that "generally, the idea of
an open government commission is acceptable to the administration."

Felton said the commission's proposed training sessions for public officials also is laudable because
some officials are fearful of releasing documents because it might land them in hot water with their
bosses.

"The problem with [the state's Freedom of Infonnation Act] is that people don't understand it," he said.

The panel isconsidering a draft proposal that would create an II-member commission, headed by an
executive director, to mediate and informally resolve citizen-government disputes.< cm short of court
action.>Its membership would be appointed by the speaker of the house and the Senate Privileges and
Elections Comminee. At least two would represent the news media and one would be an elected local
official.

Most of the opinions, sought by citizens or local governments, would probably be handed down by the
director, either orally or in writing.

However, there is some disagreement, among other things, about the size of the commission and whether
the wrinen opinions would be admissible in a lawsuit against a governmental agency that kept secret
records or held secret meetings.

But Del. Clifton A. Woodrum, D-Roanoke, who heads the legislative study panel, and others have
indicated that only the composition and duties of the commission remain to be spelled out in their
proposal.

"I think we can achieve consensus on what shape [the commission] should take," Woodrum said
yesterday.

Since last year the Iegislativepanel has been studying the state's open government law, which many
critics have argued is riddled with exemptions that allow local and state governments to conceal their
operations from the public.

Several proposals by the commission to tighten provisions of the act were passed into law this year.



Despite the agreement about the need for a new open government commission, the legislative panel
seems divided over a controversial proposal bythe Virginia Press Association that would require
colleges' private foundations to disclose more about fund raising and operations.

The panel began discussions of the association's preliminary recommendation that foundations, which
raise billions of dollars for higher education programs, respondto requests about the identity of
contributors over $5,000 a year, iftheyhadn't demanded anonymity.

Other information that would have to be disclosed includes spending by the foundations for the
institutions, the investment philosophy of the fund managers retained by the foundations, and any audit
of a foundation's financial operations.

But Woodrum was more than alittle skeptical. "Why put this in a statute? Is there any evidence that
people's giving.is improper or illegal? If a person gives privately, what business is it of the public," he
said.>

Sen. William T. Bolling, R-Hanover, a member of the panel, and others believe the public deserves
greater scrutiny of private funding of the tax-supported colleges and universities.

"We need to know where the money is being spent," Bolling told the panel.There are legitimate
questions to be raised about business contributions and their influence, he said.

The study panel put off consideration of the issue until after Nov. 2 when voters will decide all 140 seats
in the General Assembly. Control of the now evenly divided legislature hinges on the results of the
elections.

Copyright © 1999, Richmond Newspapers Inc.

Richmond Times-Dispatch.
© 2000 Richmond Newspapers Inc. All rights reserved.
Dialog® File Number 709 Accession Number 10254027
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Tommy Denton LET THE SUN SHINE IN ON OPEN GOVERNMENT ILLUMINATING,
DISINFECTING, DEODORIZING
TOMMY DENTON EDITORlAL PAGE EDITOR
Roanoke Times, Edition: METRO, Page: 3 J Sunday, August 22, 1999 J Section: EDITORIAL

IN THE matter ofcitizens' access to infonnation about the workings of their government, more is better.

Not all those who are elected, appointed or otherwise employed in Virginia as stewards of public offices
agree, and some go to considerable lengths to evade the "rigors" of laws requiring themto divulge to
their sovereigns the documented accounts of their stewardship. They should be flogged.

Others, faithful to their obligations but confused at times in interpreting various clauses and subsections
of the state Freedom of Infonnation Act, err on the side of caution by withholding certain documents or
files thatshould be released. They should receive assistance in, as Thomas Jeffersonput it, informing
their discretion.

In the spirit of complying with the spirit as well as the letter of the law, ajoint subcommittee of the
General Assembly is reviewing proposed legislation for the 2000 session that would create a state
agency devoted strictly to interpreting the FOIA and educating the public and its officials in complying
with its administration.

The proposal's advocates like to refer to it as a "sunshine office." That has a nice ring to it, and couldn't
be more appropriate. Sunshine both illuminates and disinfects. Applied in sufficient doses, it also can
deodorize, which is an agreeable result in cases of moldy, stinky residue allowed to accumulate in dark,
untended creases and comers - of clothing, containers ofleftovers abandoned in the back of the
refrigerator or public offices. It's not healthy.

As proposed, the new Commission on Open Government would be constituted with 11 legislatively
appointed members, at least two of whornwould be representatives of the news media and one an elected
local official. The commission would hire an executive director and support staff to furnish advisory
guidelines and opinions on FOIA to government agencies and individuals.

As usual, broad draft legislative language offers refuge for pesky devils of detail. Where, for instance, in
the architecture of state government would the new agency reside? What would be its specific duties and
powers?

Speaking at a hearing before the joint committee last week on behalf of the Virginia Press Association,
Richmond lawyer Craig Merritt offered sound, promising suggestions that would require some revisions
to the proposal, the first of which may never get off the ground with the General Assembly: appointment
of the new agency executive director by the executive director of the Division of Legislative Services,
rather than by the members of a commission as stipulated in the draft legislation.

In other words,the Commission on Open Government instead would become an office within DLS,
which has gained a reputation for its impartial expertise in ministeringto the General Assembly. As
envisioned by the VPA, the commissioners wouldbe replaced by a citizen committee, its members
appointed by the governor and key lawmakers, that would be more a consultative body without
policy-making powers.

That could cause a hickey for some legislators who may insist on a commission with oversight authority
over mere bureaucrats. But the idea has much to commend it and deserves favorable consideration.

First, the DLS possess considerable credibility for its comprehensive knowledge of the legislative craft,
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and thus its expertise with FOIA and related legislation. That credibility would attach to the "sunshine
office" operating under its ambit. .

Second, such an arrangement would help to distance and insulate the office from the political
gamesmanship that so often attends appointive commissions. Remember, FOIA remains a burr under tht.
blankets ofmany officials who might be tempted to commit mischief by attempting to influence political
appointees, persuading the less enlightened ones to tum the screws on a staff that took too seriously the
notion of open government.

The VPA, Merritt said, would propose an office with the authority to mediate conflicting interpretations
of FOIA, although it would lack the power of binding arbitration. Its primary duty would be to educate
the public, public officials and the news media on the intricacies of FOIA, including the publication of
updates on applicable provisions of the law and presentation of voluntary seminars and workshops
around the state.

In addition, the office would be authorized to issue nonbinding advisory opinions that would receive the
same weight in court proceedings as those from the attorney general. Such authority not only would
hasten the spread of definitive public infonnation on what should be open and what falls within
exclusions for release, but it could also go far in reducing the expensive, time~consumingdispute
resolutions required in a civil trial.

Citizens can always better assess the conduct of their public business in the clear light of day, and the
new office as suggested by the VPA would focus that light. The joint committee should make the
necessary adjustments in the draft legislation, and the General Assembly should let the sun shine in.

Tommy Denton can be reachedat 981~3377 or tom.myd@ro~oke.com.

Copyright © 1999, Roanoke Times

Roanoke Times
© 2000 Roanoke Times. All rights reserved.
Dialog® File Number 577 Accession Number 10234004
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VA., STUDYING SUNSHINE OFFICE, HEARS OF N.Y. EFFORT
Richmond Times-Dispatch J Friday July 9, 1999
Pamela Stallsmith Times-Dispatch Staff Writer
Edition: City, Section: Area/State, Page: B-5

Robert J. Freeman never knows who might be among the 9,000 callers who ring his office every year.

Freeman, executive director of the New York State Committee on Open Government, handles inquiries
from reporters, the public and local officials about access to government information.
"I have no idea whether the person on the other line is a big shot or not," Freeman told a legislative
subcommittee yesterday that's studying Virginia's Freedom of Information Act. "I try to give them the
right answer under the law."

New York's so-called "Sunshine Office" is one of six aroundthe country; it started in the aftermath of the
Watergate scandal in 1974.Virginia's commission is leaning toward proposing a similar office, which
would have to be approved by the General Assembly.

In Virginia, the question is where such an office would go and who would appoint it. In New York,
Freeman reports to an II-member committee, of which six are public appointees and five are named by
the governor. New York's office reports to the secretary of state, which falls under the executive branch.

The commission will discuss the idea at its next meeting, which has yet to be scheduled.

Freeman, described by commission Chairman Clifton A. Woodrum, D-Roanoke, as "the national guru"
of such offices, started his job 25 years ago as astaff attorney on "temporary loan" to the agency.

Freeman and two assistants handle between 8,000 and 9,000 inquiries a year, or close to an average of
25 a day. Every year, Freeman issues about 800 written advisory opinions. Since the office's inception,
about 14,000 written opinions have been issued.

About one-third of the requests come from local government officials, about 20 percent from the media,
another 15 percent from state agencies and the rest from the public.

"To the best of my knowledge, the Committee on Open Government is the only state agency in the
United States that has responsibilities pertaining to a freedom of information, an open meetings and a
privacy law," he said. The bulk of the calls, however, concern thefreedom ofinfonnation law.

The office costs the state ofNew York close to $175,000 a year, Freeman said. But he said it actually
saves taxpayersmoney by helping to avoid costly legal battles and saving on high lawyer fees. His
advice is free, he said.

"I'm not suggesting that our advice isalways followed," Freeman said. "The truth is that the committee
has no power to compel a unit of government to comply with the law. Nevertheless, itis my hope that
our advice is educational and persuasive and that it's followed."

Freeman's opinions are not binding. However, in judicial decisions where the opinions of the committee
have been cited, he said, courts have agreed in 90 percent to 95 percent of the cases.

"We would have no credibility if decisions were written with politics in the backs of our minds,"
Freeman said in response to a question. "We've upset everybody at least once."



Copyright © 1999, Richmond Newspapers Inc.
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FREEDOM OF INFORMATION OPEN GOVERNMENT DOORS A STATE ARBITRATION
OFFICE WOULD HELP DEMYSTIFY INFORMATION-ACCESS LAWS.
Virginian-Pilot (Norfolk, VA), Wednesday, June 9, J999
Edition: FINAL, Section: LOCAL, Page: BIO

TYPE: Editorial

Soon~ govemment-in-the-sunshine may have its own solarium.

A legislative group studying Virginia's Freedom of Information Act is likely to recommend creation of a
state office that could arbitrate disputes involving the law.
That's an excellent idea~ though details still have to be worked out. For too long, when disputes have
arisen over release of documents or closing of government meetings, the only real recourse has been to
take the matter to court.

The prospect of waging a costly and time-consuming legal challenge is daunting to many private
citizens, even when their case is strong. Meanwhile~ state government officials, most of whom want to
do the right thing when it comes to government access, often are forced to interpret thelaw on their own.

A state Sunshine Office could address both problems. Staff could answer questions about the law, offer
training seminars for public officials, and help resolve disputes short of going to court.

Already, about 10 states have such entities~ with a range of authority. New York's office can issue
egulations and mediate disputes. Maryland's can resolvedisputes only involving open meetings.

A few states house the freedom-of-information center within the attorney general's office. That would be
a bad idea in Virginia. Since the attorney general represents state agencies~he would encounter a conflict
of interest in answering access questions involving those offices.

Whatever fonn the proposal for the new office takes~ efforts should be made to minimize political
interference in its work and to see that as many issues as possible are resolved before the courts have to
be consulted.

The 1999 General Assembly made several improvements to the state's freedom of infonnation law by
limiting times when meetings can be closed and clarifying citizens' right to most official documents. In
practice, though, the act is still hampered by ignorance of its provisions and reluctance to invoke them.

Creating an agency that would further ease observance and demystify the law would be a boon for
Virginians. Citizensshouldn't have to hire a lawyer and schedule court time to get access to their
government. And government officials should have a central place to tum for clarification when they're
unclear about what the law requires.

Copyright © 1999, Landmark Conununications, Inc.

(Norfolk) The Ledger-StarfThe Virginian-Pilot.
© 2000 Landmark Communications~ Inc. All rights reserved.
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HAVE A 'SUNSHINE OFFICE' WHERE POLITICS CAN'T DARKEN ITS DOOR
Roanoke Times, Edition: METRO, Page: A12, Friday, June 4,1999, Section: EDITORIAL

A PROPOSED new "sunshine office" to help citizens get public information to which they're entitled
under the state's Freedom of Infonnation Act has been needed in Virginia almost from the time the
FOIA became law 31 years ago.

As it is now, citizens are sometimes required to bring a lawsuit and go to court simply to get public
information from government entities that are financed by the public to serve the public.

So the sunshine office, proposed by a legislative study committee involvedin an important two-year
rewrite of the FOIA, would be a welcome development.

That law, lest some forget, was put on the books for citizens.

Not for the governor, not for legislators, not for judges, not for local officials, not for bureaucrats.

For citizens.

Bearing that in mind, the FOIA agency should be established as an independent agency.

Other suggestions - that it fall under the purview of the attorney general's office, that it go under the
wing of the General Assembly, that it be overseen by a tenuredcollege professor or by the Virginia
Supreme Court - are all potentially problematic.

Citizens' FOIA disputes, after all, may involve the governor's office or state agencies, which the attorney
general's office represents.

They may involve legislators' actions and decisions, or be at cross purposes with legislators' political
interests.

They may involve documents, records and other infonnation held by state colleges and universities.

They may involve state courts.

A sunshine office linked to any of the above,in other words, could find itself whipsawed by conflicts of
interest and caught in political thickets where its integrity might be compromised or itscredibility
suspect.

A totally independent entity, though, may not be inthe cards. Ifnot, some ofthe alternatives are better
than others.

The next-best choice probably is to put the new FOIA office under a legislativearm such as Legislative
Services, an agency long respected for its apolitical professionalism.

Even there, however, strong guardrails should be erected to ensure that legislators keep out and keep
hands off.

Copyright © 1999, Roanoke Times

Roanoke Times
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LEGISLATIVE COMMITTEE CONSIDERS DESIGNS FOR VA. 'SUNSHINE' OFFICE
OFFICE WOULD MEDIATE FREEDOM OF INFORMATION ACT DISPUTES
CHRISTINA NUCKOLS THE ROANOKE TIMES
Roanoke Times, Edition: METRO, Page: B4, Thursday, June 3,1999, Section: VIRGINIA

RICHMOND - If you're having trouble getting information from your local city council or a state
agency, who would you rather listen to your complaint?

The Attorney General?

An employee of the General Assembly?

Or maybe a college professor?

The legislative committee that oversaw a massive rewrite of Virginia's Freedom of Information Act last
year is now ready to decide how to set up a "sunshine office" that would mediate disputes between
government agencies and individuals or members of the press. There's little opposition to having suchan
office. The controversial question is where to put it.

"In the words of the song from West Side Story, 'There's a place for us,'" quipped the committee
chainnan, Del. Clifton "Chip" Woodrum., D-Roanoke.

Woodrum said heprefers to create an office that would be part of the Virginia Supreme Court or
Legislative Services, the research arm of the General Assembly. Del. Barnie Day, D-Patrick County,
suggested instead that a tenured professor with a legal, business or mass communications background
might be better because he or she would be "out of the line of political fire."

Committee members are most concerned about catching political fire from Gov. Jim Gilmore's
administration if the office is set up so that it is not overseen by theAttorney General. Woodrum urged
representatives for Gilmore and Attorney General Mark Earley to speak up early if they had concerns.
Walter Felton, counsel to the governor, and Deputy Attorney General Frank Ferguson both indicated that
they were not opposed to an independent office.

Members of the committee said putting the Attorney General in charge of FOI disputes would mean that
attorneys within the same office would be on opposing sides inmany instances because the Attorney
General also represents state agencies. They said the arrangement also could create suspicions among
members of the public who might perceive that a conflict of interest exists.

The committee will decide later this year where to place the sunshine office. Members also will consider
whether to propose new laws requiring public access to infonnation about private foundations that
support colleges and universities.

Woodrum placed the onus on the Virginia Press Association, which wants more openness from
foundations, to prove that more access is needed.

"What are we trying to correct?" he asked. "We don't want to go around just creating solutions unless
there's a problem that we're solving."

Foundation officials have argued that opening them to public scrutiny will cause many of their
contributions to dry up, but Woodrum said the committee has no intention of requiring that their
contributors' lists be made public.
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Christina Nuckols can be reached at (804) 697-1585 or christinan@roanoke.com
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OFFICE MAY SHINE ON FOI PROBLEM SOLVING, EDUCATION OF LAWS FOCUS OF
NEW UNIT
Richmond Times-Dispatch, Thursday June 3, 1999
Michael Hardy Times-Dispatch Staff Writer
Edition: City, Section: Area/State, Page: B-1

Next year, Virginians may have an office to help uphold their right to know about the operations of state
and local governments.

A so-called Sunshine Office not only could try to resolve disputes between officials and Virginians
seeking information or access to governmental meetings but also train and educate sometimes confused
officials about the state's complex Freedom of Information Act.
In addition to resolving disputes, the office, which would have to be endorsed by the General Assembly
next winter, might offer advisory opinions on the sometimes knotty issues about the accessibility of
government records and governmental meetings.

If it wins the assembly's endorsement, the office would be a major development in the 3 I-year history of
Virginia's open government law. Enacted amid fanfare in 1968, the law has been steadily eroded,
according to critics, by scores of exemptions.

Most states have some type ofmechanism to deal with these problems, but the Old Dominion has
generally required residents to sue in court to get records they've been denied or to attend what they
claim are public meetings.

"In Virginia, no agency has implementation or enforcement authority relative to the open meeting and
open records requirements under the Freedom of Information Act,"explained Maria J.K. Everett, chief
counsel to a legislative panel that has been studying the issues since last year.

"While Virginia law does provide for public bodies to make reasonable efforts to reach agreement with
requesters regarding public records, there is no statutory provision mandating alternative dispute
resolution, nor does there exist a statewide informal or voluntary program to resolve any such disputes."

The idea for such a new Virginia agency yesterday won the early and enthusiastic support of the
legislative study commission as well as other groups representing the media, local governments and
open government advocates.

"It should encourage people to use the office," said Del. Clifton A. Woodrum, D-Roanoke, chairman of
the commission whose recommendations to tighten the law the assembly embraced this year.

Sen. William T. Bolling, R-Hanover, another commission member, said the office should be, among
other things, a user-friendlymediator.

"A common complaint is that the only alternative now is to goto court - that's not very practical,"
Bolling said.

Lawmakers and other interest groups are calling for an agency that would be independent and insulated
from political pressures.

Unlike in several other states, the contemplated Virginia agency would not be run by the attorney
general's office and might not be staffed by appointees of the governor or legislature.
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· Everett summarized the structures of sunshine offices in 10 states. They range from New York's
committee that issues regulations and mediates disputes to Maryland's compliance board that resolves
complaints only on open meetings. ;

In four of the 10 states the office is operated by the state attorney general's office, a setup that virtuall)
everyone at yesterday's commission meeting attacked.

"It would be an inherent conflict of interest ifthe attorney general issued opinions involving state
agencies it also represents," Bolling argued. The proposed new office, he said, "ought to be a separate
and distinct entity; that's the only way it becomes functional."

Del. Barnie K. Day, D-Patrick, who serves on the seven-member panel, agreed. "It's terribly important to
keep it out of the political line of fire," he said He suggested that it might be operated in "an academic
setting II andits members not be selected by either the governor or legislature.

Forrest M. Landon, a former top Roanoke newspaper executive, said his organization first proposed the
idea of an independent agency.

Executive directorofthe Virginia Coalition For Open Government, Landon backed the role ofth e
agency as an informal and flexible mediator. Besides voluntary mediation, the agency would also issue
advisory opinions and conduct training sessions for officials and the public, he said.

Despite the major role of newsgroups, including the Virginia Press Association, in pushing for reform,
Landon reminded that open government laws are "citizens' laws, not media law."

Only 10 percent to 15 percent of requests to other sunshine offices come from the media. "Most are from
citizens and officials," he said. .

It appears that the establishment of the agency will be a major focus of the commission, but it also wi"·
tackle the politically thorny issue ofwhether the multibillion-dollar private foundations of state collet.
and universities should be forced to open up more of their records and operations to thepublic.

Greater disclosure for the foundations will be a harder sell inthe legislature. Already the universities
have argued that it would dry upmany oftheir contributions; some lawmakers have argued that the state
hadno right to meddle in such private fundraising.

Gov. Jim Gilmore has demanded greater disclosure and accountability for the foundations.

FOI panel

The members of a legislative panel that has been studying Virginia's Freedom of Information law since
last year.

* Del. Clifton A. Woodrum, D-Roanoke, chairman.

* Del. Joe T. May, R-Loudotin

* Del. Bamie K. Day, D-Patrick

* Sen. R. Edward Houck, D-Spotsylvania

* Sen. William T. Bolling, R-Hanover

* John Edwards, ed~tor and publisher of The Smithfield Times

* Roger C. Wiley~Richmond lawyer and specialist on open government law.
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LAWYER CITES REASONS FOR SECRET SESSIONS HE SAYS NEWS MEDIA MUST
SHARE BLAME
Richmond Times-Dispatch, Friday March 19, 1999
Christine Neuberger Times-Dispatch Staff Writer
Edition: City. Section: Area/State, Page: B-4

MONTPELIER STATION - Local governing bodies too often meet behind closed doors needlessly yet
legally to reach consensus on prickly issues, but the news media must share the blame,a former
Charlottesville city attorney told an open-government conference yesterday.

The news media often hinder efforts to settle disputes by spotlighting controversy, said Roger C. Wiley,
who represents local government lobbies on a legislative panel studying the state's
government-in-the-sunshine law. "That's a big part of why local governments continue to want to have
meetings in private,"Wiley said.
Wiley's remarks came during a discussion of the General Assembly's just-approved rewrite of Virginia's
open-government law during a Freedom of Information conference sponsored by the nonprofit Virginia
Coalition for Open Government.

The reformed Freedom of Information Act is "no perfect bill," said Del. Clifton A. Woodrum,
D-Roanoke, head of the seven-member study group that sought changes to the law. "All legislation is a
work in progress."

During a segment of the confer-ence held at President Madison's Montpelier home in Orange County, 
Woodrum and Sen. Bill Bolling, R-Hanover, said they expect their study group to continue to plow
some rocky ground in the coming year.

The committee will consider allowing greater public scrutiny of the wealthy private foundations of state
colleges and universities. It will also examine the creation of a "Sunshine office lito settle disputes over
application of the law quickly and cheaply.

In Virginia, a citizen denied access to a document or meeting must mount an often costlychallenge in
court, Bolling said. "The current system doesn't work."

Some states have permanent state-level watchdog commissions assisted by a state-paid compliance
officer. The New York Committee on Open Government's executive director, Robert J. Freeman,
yesterday said he has no enforcement authority, but he has cultivated a reputation for independence that
has made his nonbinding opinions influential.

"Everyone calls to avoid embarrassment, II Freeman said. "What really matters is public opinion." His
tiny office fields more than 8,000 phone inquiries and writes 800 opinions annually.

The Virginia Coalition for Open Government is a group ofcitizens, journalists, librarians, educators and
others striving to promote a free exchange of information throughout the state. With headquarters in
Roanoke, the coalition was formed three years ago.

The coalition's 1999 Freedom of Information Awards went to Bolling, Woodrum, the Montgomery
County League of Women Voters; Will Corbin, editor of the (Newport News) Daily Press, and John
Denniston, a Richmond Times-Dispatch editor.

The awards also went to the organizations that participated in a statewide survey by newspapers of Ioc",
compliance with the Freedom of Information Act: the Associated Press, the Times-Dispatch, the Daily
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Press, The Roanoke Times, the (Norfolk) Virginian-Pilot,the (Fredericksburg) Free Lance-Star, The
(Lynchburg) News & Advance, the (Charlottesville) Daily Progress, the Danville Register & Bee, the
Manassas Journal Messenger, the Potomac News in Woodbridge, the News-Virginian in Waynesboro,
the Culpeper Star-Exponent, the Herald-Courier in Bristol and the Coalfield Progressin Norton.

The survey was the subject of a series that The Times-Dispatch and the other newspapers ran in
November. Denniston was the project editor and Corbin the project chairman.

The Times-Dispatch and other properties owned by Media General Inc. are sponsoring organizations of
the coalition.
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