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Preface

Item 16 0 from the 1999 Appropriation Act directed the Joint Legislative Au
dit and Review Commission (JLARC) to conduct a review of grievance hearings, in
particular the use of hearing officers in grievance cases. The Commonwealth's griev
ance hearing process is the responsibility of the Department of Employee Relations
Counselors (DERC). This report presents the results of the review of DERC's manage
ment of the grievance hearing process and the selection and use of hearing officers.

JLARC staff found that the hearing officer structure for employee grievances
is generally adequate. The major strength of the current system is its ability to provide
independent, impartial adjudicators for employee grievances. The major shortcoming
is that it does not promote consistency in grievance decisions. The report identifies a
number of steps that could be taken to address the shortcomings of the current system
while maintaining its strengths. These steps include reducing the number of hearing
officers who hear grievance cases, improving the training ofhearing officers, and better
defining the role of hearing officers in deciding grievances.

Another option considered was the establishment of an appeals process for
hearing officer decisions. Based on an examination of the advantages and disadvan
tages of an appeals process, this report concludes that such a process does not appear
necessary or cost-effective to implement at this time.

JLARC staff also considered the need for a full-time hearing officer system for
employee grievances. JLARC stafffound that the use offull-time hearing officers might
have some advantages over the current system in the areas of consistency and experi
ence. However, the loss of independence and subsequent appearance of bias could erode
trust in the system. Further, it appears that a full-time system would be more costly
than the current system. The recommendations in this report should address the con
cerns with the current systenl without the need to institute a new hearing officer structure.

This review also examined complaints that DERC may engage in "judge-shop
ping" in assigning hearing officers to grievance cases. Analysis of case assignment
data suggests that DERC makes these assignments on a rotating basis and does not
engage in judge-shopping. However, there are currently no safeguards in place to mini
mize the potential for abuse of the process. To provide a level of assurance to employ
ees and agencies that the process cannot likely be "rigged," JLARC staff recommend
that the Office of the Executive Secretary of the Supreme Court provide oversight of
DERC's selection and removal of hearing officers for employee grievance cases.

On behalfof the JLARC staff, I would like to thank the staffof the Department of
Employee Relations Counselors, the Office ofthe Executive Secretary ofthe Supreme Court,
and Virginia's grievance hearing officers fo their assistance in our review

December 23,1999
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The Fourteenth Amendment to the
U.S. Constitution requires due process be
fore a government takes an action that af
fects a person's property interest. By law,
State non-probationary, classified employ
ees have a property interest in their employ
ment. Due process is provided to State em
ployees through the Commonwealth's griev
ance procedure.

Specifically, the grievance procedure is
a formal process whereby State employees
can bring workplace complaints to upper
levels of management in an agency. For
certain types of complaints, such as those
related to disciplinary actions against an
employee, the employee also has a right to

be heard by an independent third-party who
decides the merit of the grievance and, if
appropriate, the remedies (within certain
guidelines). The Commonwealth uses ad
ministrative hearing officers to conduct the
grievance hearings. These hearing officers
are private sector attorneys eligible to pre
side at State agency administrative hear
ings. The Executive Secretary of the Su
preme Court appoints and maintains the
official list of hearing officers.

The grievance hearing process is the
responsibility of the Department of Em
ployee Relations Counselors (DERC).
DERC uses the Executive Secretary's list to
select hearing officers for grievance cases.
Item 16 of the 1999 Appropriation Act di
rected JLARC to conduct a review of State
employee grievance hearings. The man
date specifically called for an examination
of the use of hearing officers in that process.
This report presents the results of the re
view of DERC's management of the griev
ance hearing process and the selection and
use of hearing officers.

Hearing Officer Performance
Is Generall"y Good,
But Needs Some Improvement

Based on interviews with State agen
cies and employee associations and data
reviewed during the course of this study, it
appears that users of the hearing officer
system are generally satisfied with the per
formance of hearing officers. State agency
representatives reported receiving sound,
timely decisions from the majority of hear
ing officers with whom they have interacted.
Employee associations also reported gen
eral satisfaction with grievance hearing of
ficers. Further, there was agreement that
the use of hearing officers to hear grievance
cases was a significant improvement over
the previous practice of using panels.



However, as with any system in which
a large number of individuals are asked to
make judgments, there is a range in the
quality of the work received from hearing
officers. In some cases, hearing officers are
not meeting performance expectations.
Examples of complaints that have been
raised regarding individual hearing officer
performance include untimely decisions,
decisions that are inconsistent with State
policy or the grievance procedure, and in
appropriate conduct. While hearing offic
ers generally appear to be performing ad
equately, individual poor performance can
serve to undermine confidence in the griev
ance process, and therefore, needs to be
addressed.

State Oversight of Grievance Hearing
Officers Should Be Strengthened

Section 2.1-116.03 - 6 of the Code of
Virginia gives the following authority to
DERC:

...establish a process to select, on
a rotating basis, hearing officers
from the list maintained by the
Executive Secretary of the Su
preme Court; train and assign
such hearing officers to conduct
grievance hearings; and evaluate
the quality of their services to
determine eligibility for continued
selection.

Consistent with the outcome of a re
cent federal district court case, this language
gives DERC authority to modify the Office
of the Executive Secretary's (OES) list of
hearing officers for its own purposes. DERC
has made use of this authority in the past
year through the development of a new se
lection policy and removal of some hearing
officers from the list of those who may hear
grievance cases.

Selection of Hearing Officers.
JLARC staff found that DERC's selection
process for assigning individual cases to
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hearing officers appears appropriate. While
documentation was not adequate to defini
tively rule out that any "judge-shopping" is
occurring, the analyses conducted suggest
that DERC assigns cases to hearing offic
ers on a rotating basis. However. given the
current selection authority granted to DERC.
the potential for abuse of the process exists.
To provide a level of assurance to employ
ees and agencies that the process cannot
likely be "rigged," it appears appropriate to
institute an oversight role for the DES.

The following recommendations are
made:

• The General Assembly may wish
to amend the Code of Virginia to
specify that the OES provide over
sight of CERe's hearing officer
selection process.

• The General Assembly may wish
to amend §2.1"'116.03 - 6 of the
Code of Virginia to require that
CERe use the OES' list of hearing
officers through the use of a
shared automated system. The
OES and CERe should work to
gether to develop a shared auto
mated system for maintaining the
list of hearing officers eligible to
hear grievance cases and for se
lecting hearing officers for indi
vidual grievance cases.

Evaluation ofHearing Officers. Both
DERC and the DES conduct evaluations of
hearing officers. During the past year and
a half, DERC has implemented an enhanced
evaluation process designed to improve the
accountability of hearing officers. JLARC
staff found that this revised evaluation pro
cess appears to be a generally sound
method for evaluating hearing officers.
However, there are some additional modifi
cations that are warranted to ensure that



hearing officers are properly held account
able for their performance. In addition, the
OES needs to significantly revise its hear
ing officer evaluation process to better de
termine hearing officers' fitness for contin
ued appointment.

The folloWing recommendations are
made:

• DERC should develop a written
policy describing its evaluation
process and rating system. It
should follow this policy in future
evaluation ratings of hearing of
ficers.

• DERC should begin tracking the
date of grievance hearings. In as
sessing the timeliness of hearing
officers' work, it should specifi
cally examine the time between the
hearing date and the date of the
written decision.

• The DES should conduct a review
of its hearing officer evaluation
process. In part, the process
should be revised to incorporate
the views of all parties to a hear
ing concerning the hearing officer.
Further, the OES should obtain the
individual evaluations on a more
timely basis. In addition, the DES
should consider revising the evalu
ation form to directly ascertain
each party's views of the hearing
officers' continued service. Fi
nally, the DES should reassess the
required minimum score it uses in
making reappointment decisions.

Removal of Hearing Officers. Hear
ing officers can be removed from the list of
those qualified to hear grievance cases by
the OES and by DERC. The DES has the
option not to reappoint a hearing officer at
the end of his or her three-year term or to
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remove a hearing officer at any time for cause.
DERC also can remove hearing officers from
the list of those qualified to hear State griev
ance cases based on its internal review pro
cess.

Since inadequate hearing officer per
formance can negatively impact the griev
ance process, it appears appropriate for
DERC to make removal decisions based
on the performance measures it has de
veloped. However, to ensure the indepen
dence of the system it may be necessary
for the DES to serve as an independent
appeal to these decisions. To give the ap
propriate authority to both the DES and
DERC, changes to the Code of Virginia will
be necessary.

During the past year the reappointment
process has been delayed by both DERC
and the OES. Initially, DERC did not submit
hearing officer evaluations to the DES on a
timely basis. Subsequently, the DES de
layed making final decisions concerning re
appointments. Currently, there are decisions
pending on 49 hearing officers due for re
appointment since August 1998. This has
created confusion and concern among hear
ing officers and needs to be remedied.

The following recommendations are
made:

• The General Assembly may wish
to amend the Code of Virginia to
explicitly authorize DERC to re
move hearing officers from the list
of hearing officers qualified to hear
grievance hearings. In addition,
the General Assembly may wish to
amend the Code of Virginia to pro
vide for an appeal of a hearing
officer's removal to the DES.

• The OES should take immediate
action to address the evaluation
and reappointment of hearing of
ficers as soon as possible.



Actions Are Ne~ded to Better Meet
Grievance System Goals

Based upon a review of the Code of
Virginia, arbitration literature, and interviews
with Virginia and other state grievance ad
ministrators, JLARC staff identified six goals
for a grievance hearing system. These
goals include impartiality, independence,
consistency, expertise, timeliness, and cost
effectiveness. JLARC staff assessed the
current grievance system in terms of how
well it meets each of these goals. Based
on this analysis, the major strength of the
current system is its ability to provide inde
pendent, impartial adjudicators for employee
grievances. The major shortcoming of the
current system is that it does not promote
consistency in grievance decisions.

There are a number of steps that could
be taken to address the concerns noted with
the grievance hearing process and hearing
officer system. First, the number of hearing
officers who hear grievance cases should
be reduced. This would enable the remain-

ing hearing officers to gain more experience,
which in turn could help minimize incon
sistencies and errors in hearing officer deci
sions. In addition, the role of hearing officers
in deciding grievances needs to be identi
fied and explained to all hearing officers,
agencies, and other interested parties.
Currently, inconsistencies arise out of a lack
of clear consensus on what the role of hear
ing officers is, particularly in disciplinary
cases.

Improvements are also needed in pre
paring hearing officers for their responsibili
ties regarding grievances. In particular,
DERC needs to modify and enhance its
annual training for hearing officers. It also
needs to maintain an ongoing dialog with
hearing officers, prOViding them with access
to information throughout the year that will
enable them to perform their duties well.

DERC also needs to address delays in
the grievance process resulting from un
timely DERC rulings. The average length
of time DERC takes to issue rulings has in-

Assessment of the Grievance Process
in Meeting Goals of the System

Goal Assessment

Impartiality of Hearing Officers ./

Independence of Hearing Officers ./

Consistency of Decisions X

Expertise of Hearing Officers 0

Timeliness of Decisions 0

Cost-effectiveness of Process t/

Key: ., =Meets goal 0 =Meels goal but needs improvement X =Does not meet goal

Source: JLARC staff analysis.
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creased considerably in the past two years,
placing an unreasonable burden on both
grievants and agencies.

Finally, a mechanism needs to be insti
tuted to enable review of hearing officer de
cisions for consistency with agency policies.
While the current hearing officer system in
general appears sound, instituting these
steps would result in an improved system
that better meets the needs of State agen
cies and employees alike.

The following recommendations are
made:

• The General Assembly may wish
to consider amending §9-6.14:14.1
of the Code of Virginia to give the
OES specific authority to set a limit
on the number of hearing officers
in each region.

• The OES, in coordination with
CERe, should develop a plan to
reduce the number of hearing of
ficers in those regions where
there are currently too many hear
ing officers. The plan should in
clude consideration of caseload
trends and the minimum number
of hearing officers needed in each
region.

• The General Assembly may wish
to consider identifying in statute
the role of hearing officers in de
ciding cases, particularly those
involving employee discipline im
posed by an agency.

• CERC should modify its hearing
officer guidance documents to re
flect the General Assembly's defi
nition of the role of hearing offic
ers in grievances. It should also
routinely explain this role at the
annual hearing officer training.
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• CERC should expand its training
for new grievance hearing officers
to more comprehensively orient the
hearing officers to State personnel
policies as well as the types of
cases they can be expected to hear.
Further, the department should re
vise its annual training program to
better address the types of cases
hearing officers hear most often.
Opportunities should be provided
to discuss actual examples of case
decisions and procedural issues
that periodically arise.

• DERC should provide hearing of
ficers with access to redacted
grievance hearing decisions.

• The General Assembly may wish
to consider amending §2.1-342.01
of the Code of Virginia (Freedom
of Information Act) to specify that
the exclusion of personnel infor
mation does not prohibit CERe
from providing prior hearing officer
decisions in a redacted format.

• CERC should provide opportuni
ties for additional communication
and information sharing between
the department and hearing offic
ers. The department should also
provide a medium through which
the hearing officers could have
more interaction with each other.

• The Department of Personnel and
Training should study possible op
tions for ensuring that hearing of
ficer decisions are consistent with
agency policies. It should report
on its findings and any subsequent
action taken to the House and Sen
ate General Laws Committees by
July 1, 2000.



A final step that could be taken to ad
dress consistency in the resolution of em
ployment disputes would be to implement
an appeals process, whereby hearing officer
decisions could be overturned by a higher
authority. As hearing officer decisions are
filtered through an appeals body with the
authority to overturn decisions, greater con
sistency would likely result in the final deci
sions. However, an appeals process would
lengthen the grievance procedure and make
it more costly. Based on an examination of
the advantages and disadvantages of an
appeals process, this report concludes that
an appeals process does not appear war
ranted at this time.

Alternative Structures for a
Grievance Hearing Officer System

One of the issues prompting this
JLARC study was a proposal by DERC to
move toward a full-time hearing officer sys
tem for grievances in Virginia. In assessing
the appropriateness of a full-time model,
JLARC staff examined alternative grievance
structures in place in other states and the
federal government. Two alternative full
time hearing officer models (administrative
and judicial) were assessed in terms of how
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well they promote the goals of impartiality,
independence, consistency, expertise, time
liness, and cost-effectiveness. The full-time
models were also compared to the current
part-time system.

The use of full-time hearing officers
might present advantages over the current
system in the areas of consistency and ex
perience; however, the loss of indepen
dence and sUbsequent appearance of bias
could seriously erode trust in the grievance
system. The current structure in Virginia
already provides for the impartiality and in
dependence of hearing officers in the griev
ance process. The employee association
representatives and most agency represen
tatives interviewed for this study believe that
the current administrative hearing officer
system is generally sound. Instead of
changing the basic structure, most repre
sentatives identified actions that could be
taken to simply improve the deficiencies of
the current system. Adoption of the rec
ommendations in this report should result
in a grievance hearing structure that ad
equately meets the goals identified for a
sound hearing system. Therefore, it does
not appear that instituting a full-time hear
ing officer system is needed at this time.
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I. Introduction

Chapter J- Introduction

The Fourteenth Amendment to the U.S. Constitution requires due process
before a government takes an action that affects a person's property interest. By law,
State non-probationary, classified employees have a property interest in their employ
ment. Due process is provided to State employees through the Commonwealth's griev
ance procedure.

Specifically, the grievance procedure is a formal process whereby State em
ployees can bring workplace complaints to upper levels of management in an agency.
For certain types ofcomplaints, such as those related to disciplinary actions against an
employee, the employee also has a right to be heard by an independent third-party who
decides the merit of the grievance and, if appropriate, the remedies (within certain
guidelines). The Commonwealth uses administrative hearing officers to conduct the
grievance hearings. These hearing officers are private sector attorneys eligible to pre
side at State agency administrative hearings. The Executive Secretary of the Supreme
Court appoints and maintains the official list of hearing officers.

The grievance hearing process is the responsibility of the Department of Em
ployee Relations Counselors (DERC). DERC uses the Executive Secretary's list to
select hearing officers for grievance cases. Item 16 of the 1999 Appropriation Act di
rected JLARC to conduct a review of State employee grievance hearings (Appendix A).
The mandate specifically called for an examination of the use ofhearing officers in that
process. This report presents the results of the review of DERC's management of the
grievance hearing process and the selection and use of hearing officers.

This chapter identifies the roles of each entity involved in the grievance pro
cess as well as the steps of the grievance procedure. In addition, a brief history of the
grievance process is ineluded.

HISTORY OF THE GRIEVANCE PROCESS IN VIRGINIA

The first establishment of some form of employee grievance rights was an
amendment of the Virginia Personnel Act by the General Assembly in 1970. This
amendment required the Governor to establish and maintain, "An appeal procedure
which shall assure all persons employed under [the Virginia Personnel Act] a full and
impartial inquiry into the circumstances of removal." A number of changes in the
1970s served to expand employees' access to a grievance process to disputes beyond
termination actions. In addition, the State instituted a uniform employee grievance
procedure. The General Assembly created the Office of Employee Relations Counse
lors in 1978 to oversee the grievance process.

The process evolved over time, but generally required that a panel of three lay
persons be convened to hear grievance cases that were not resolved at the agency level.



Page 2 Chapter l- Introduction

Each party to the grievance selected a panel member and then those two members
selected the third member. In 1985, the General Assembly amended the Virginia Per
sonnel Act by placing restrictions on who could serve as panel members and requiring
that in cases of termination, the third panel member should be appointed by the direc
tor of DERC from the list of administrative hearing officers maintained by the Office of
the Executive Secretary of the Supreme Court.

The last set of major changes to the grievance procedure occurred in 1995.
Exhibit 1 summarizes these changes. One significant change was that, instead of
using a panel, hearings were to be conducted by a single administrative hearing of
ficer. DERC was given the responsibility to assign a hearing officer to each case, using
the DES' list of hearing officers.

~-~---~~-~----;: Exhibit 1 I
I

Major Changes to the Grievance Procedure in 1995

Independent Hearing

• Hearing procedure is changed from a three-member panel to a hearing before one
administrative hearing officer that is chosen from the list maintained by the Office of the
Executive Secretary of the Supreme Court.

Changes in Management Steps

• Expanded issues that could be grieved through the management steps to include any
employee-agency dispute.

• Added an expedited process for grievances involving loss of wages.

Appeals of Qualification Determinations

• Added an appeal to DERC from an agency head's determination that a grievance does not
quality for a hearing.

• DERC's determination can then be appealed to circuit court.

Attorney's Fees for Implementation

• Added a provision to allow attorney's fees to be awarded to either party if a party must
petition the circuit court for the implementation of a hearing officer's decision.

Sources: DERC document, History of Employee Grievance Rights in Virginia, and 1995 Acts of Assembly.
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DIVISION OF RESPONSIBILITIES FOR GRIEVANCE HEARINGS

There are four entities with responsibilities related to the grievance hearing
process, aside from the parties involved in the grievance. DERC has authority to ad
minister and oversee the grievance process. The Office of the Executive Secretary of
the Supreme Court (DES) is responsible for appointing hearing officers to be used in
State administrative hearings, such as grievance hearings. Administrative hearing
officers hear cases and write decisions that determine the outcomes ofgrievances. Upon
request, the Department of Personnel and Training issues rulings on whether or not a
hearing officer's decision is consistent with State policy. The specific responsibilities
of these entities are discussed in this section.

Role of the Department of Employee Relations Counselors

DERC is responsible for overseeing the establishment of a comprehensive pro
gram of employee relations management. Its responsibilities revolve around four areas:
employee relations training, counseling, mediation, and the grievance process. Cur
rently, DERC has a maximum employment level of 15 positions to carry out its as
signed tasks.

Consistent with Code ofVirginia provisions, DERC administers the grievance
process. This responsibility includes three primary activities. First, DERC promul
gates the procedures that must be followed by all parties involved in a grievance, in
cluding the grievant, agency, and hearing officer. For example, the Grievance Proce
dure issued by DERC identifies the number of days within which certain steps must be
taken by an agency once a grievance has been filed. In addition, DERC issues rules for
conducting grievance hearings.

A second major activity is the issuance of formal rulings pertaining to the
grievance process. There are three types of rulings that DERC issues:

• whether a person has access to the grievance procedure ("access");

• whether the grievance is qualified for a hearing ("qualification"); and

• whether a party to the grievance or the hearing officer has fully complied
with the grievance procedure ("compliance").

Access rulings concern the employee's status (that is, classified or exempt)
and whether he or she is covered under the grievance process. Qualification rulings
address whether the grievance may proceed to the hearing stage if not resolved at the
agency level. Only certain types of grievances are allowed to move forward to the
hearing stage. (This is discussed in more detail later in this chapter.) Lastly, compli
ance rulings concern, for example, whether mandated time deadlines were met and
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whether the hearing officer followed the rules for administering the hearing. DERC
staff spend a lot of time researching and issuing rulings. Staff issued 246 rulings in
1998.

The third main grievance-related activity pertains to administration of the
hearing officers used in the grievance process. The Code of Virginia gives DERC re
sponsibility to:

...establish a process to select, on a rotating basis, hearing officers
from the list maintained by the Executive Secretary of the Supreme
Court; train and assign such hearing officers to conduct grievance
hearings; and evaluate the quality of their services to determine eli
gibility for continued selection.

One of the DERC counselors is charged with overseeing the hearing officers,
including selecting the hearing officers for individual cases and answering any ques
tions that hearing officers may have. In addition, this staff person maintains data
bases on all grievance hearings and hearing officers. He also solicits evaluations of
hearing officers from all parties involved in grievance hearings. Several DERC staff
also participate in annual training of hearing officers.

Role of the Office of the Executive Secretary of the Supreme Court

Section 9-6.14:14.1 of the Code of Virginia defines the use and requirements
of hearing officers under the Administrative Process Act (APA). As mentioned previ
ously, the list of hearing officers is prepared and maintained by the DES. The list is
used for the hearings conducted under the APA as well as for grievance hearings (which
are exempt from the APA). The Executive Secretary has authority to promulgate regu
lations to govern the hearing officer system. In addition, all agencies except DERC
must call the OES to have a hearing officer appointed to the case. The OES assigns the
hearing officers on a rotating basis.

As part of its requirements for the hearing officers, the DES mandates that
hearing officers receive training pertaining to their duties at least annually. The DES
holds the hearing officer training twice yearly. At that time, DERC and the Depart
ment of Education are afforded the opportunity to provide specialized training to the
hearing officers on the grievance procedure and special education cases, respectively.

The Executive Secretary of the Supreme Court also has the authority to evalu
ate hearing officers. Once every three years, agencies involved in hearings are re
quested to comment on a hearing officer's performance. The Executive Secretary uses
these comments to determine whether to reappoint the hearing officer for another three
year term. In addition, the Code of Virginia authorizes the Executive Secretary to
remove a hearing officer from the list for cause after notice in writing and a hearing.
According to OES staff, they rarely fail to reappoint a hearing officer to another term
or remove a hearing officer for cause.
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At the time of this study, there were 135 hearing officers on the OES' list 
124 of which were qualified to hear grievance cases. According to OES staff, the num
ber of hearing officers has remained fairly constant over the last several years. Hear
ing officers hear an average of less than three grievance cases a year. However, the
actual number of cases per hearing officer per year varies depending in which region
the hearing officer resides. DERC separates the hearing officers into six regions based
on geographic location (Figure 1). Due to the concentration of State business and em
ployees in the Richmond area, hearing officers in the Richmond region tend to hear the
most cases.

Section 9-6.14:14.1 A of the Code of Virginia mandates the following mini
mum qualifications for hearing officers:

1. active membership in good standing in the Virginia State Bar;

2. active practice of law for at least five years; and

3. completion of the course of training approved by the Executive Secretary
of the Supreme Court. In order to comply with the demonstrated require
ments of the agency requesting a hearing officer, the Executive Secretary
may require additional training before a hearing officer will be assigned to
a proceeding before that agency.

Consistent with this Code ofVirginia provision, DERC requires a minimum of
eight hours of grievance-related training annually before a hearing officer is allowed to
hear grievance cases. In addition, the DES' Hearing Officer System Rules ofAdminis
tration requires that hearing officers have demonstrated legal writing ability and have
administrative law experience. Hearing officers are appointed for a three-year term,
renewable upon continued compliance with the minimum qualifications.

Hearing officers have many responsibilities in relation to the grievance hear
ing process. Those specified in DERC's Grievance Procedure include the following:

1. issue orders for witnesses or documents;

2. administer oaths;

3 receive documentary evidence and hear testimony, and exclude that
which is irrelevant, immaterial, repetitive, or confidential by law;

4. decide on procedural requests;

5. hold a conference (in person or by telephone) to simplify the issues, decide
procedural matters, discuss settlement possibilities, and establish the
time, date, and place of the hearing;
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Figure 1

Grievance Hearing Officer Regions
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6. order the parties to exchange a list of witnesses and documents; and

7. determine the grievance based on the evidence (not on procedural matters
that had occurred in the processing of the grievance) and provide appro
priate relief.

The hourly rates that hearing officers can charge are set by DERC. Fees are
based on three categories: hearing time ($751hr.), administrative time ($50/hr.), and
clerical time ($15/hr.). Hearing officers billed an average of $1,062 per hearing in
calendar year 1998 and an average of $1,197 for the first half of 1999. Individual fees
ranged from $66 to $5,495 in 1998. The agency involved in the grievance pays for the
cost of the hearing officer.

Role of the Department of Personnel and Training

Section 2.1-116.07 of the Code of Virginia states that a hearing officer's deci
sion is "final and binding if consistent with law and policy." It further states that the
Department of Personnel and Training (DPT) shall determine whether the decision is
consistent with policy. The Grievance Procedure provides a process whereby either
party to a grievance may challenge a hearing officer's decision on the grounds that it is
inconsistent with State policy. Upon receipt of a challe:lge, DPT will review the deci
sion and issue a ruling as to whether it is consistent with policy. Very few of the
challenged hearing officer decisions have been found by DPT to be inconsistent with
policy.

THE GRIEVANCE PROCEDURE

As mentioned previously, DERC has responsibility for administration and
oversight of the grievance process. The grievance process requires that the grievant
first try to resolve the dispute at the agency level. If that effort fails, certain griev
ances can be brought before an independent hearing officer for resolution. The deci
sion of the hearing officer is final provided it is consistent with law and State person
nel policies. This section of the chapter describes the steps involved in the grievance
procedure.

The Resolution Steps

The grievance procedure includes three resolution steps that precede a hearing.
Figure 2 provides an illustration of the steps leading up to a hearing. The first resolution
step requires that a written grievance be initiated to the first- step respondent, the imme
diate supervisor, within 30 days of the action being grieved. The first-step respondent
must provide a written response on the issues. If the grievance is not concluded at this
point, then the grievant may proceed to the second resolution step in which a meeting
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must Occur between the grievant and the second-step respondent (the next level supervi·
sor). The second-step respondent must also provide a written response.

Again, if the grievance is not resolved, then the grievant may proceed to the
third resolution step. Here, the third-step respondent (the agency head or someone
from senior management) will review the grievance record and provide a written re
sponse to the issues. A meeting may be held with the grievant to discuss the issues but
is not required. If the grievance is not resolved, the agency head has five days to decide
whether the grievance is qualified to proceed to a hearing.

Qualification of a Hearing

Exhibit 2 illustrates actions that are to be qualified and specific examples of
actions that are not qualified for a hearing. Again, only those grievances that are quali
fied proceed to a hearing. If the agency head makes the determination that the grievance
does not qualify for a hearing, there is a process that allows the grievant to appeal the
agency head's decision to DERC and then to the circuit court. A hearing will take place if
either DERC or the circuit court decides that the grievance is qualified.

In 1998, DERC qualified 19 of the 107 grievances in which a ruling was re
quested. Employees appealed to a circuit court 31 of the 88 remaining grievances not
qualified by DERC. The courts qualified six of the 31 grievances appealed.

The Grievance Hearing

Mter the detennination has been made that the grievance is qualified for a
hearing, DERC staff selects a hearing officer, on a rotating basis, from the list main
tained by the OES. Once the hearing officer has been appointed, the hearing must be
held and the case decision written within 30 days. However, this time period can be
extended for good cause.

The hearing is supposed to last no more than one day, unless the hearing
officer decides that the time is not sufficient or fair for both parties to present their
evidence. Both parties may be represented by themselves, a lawyer, or another repre
sentative. All hearing officers must follow DERC's Rules for Conducting Grievance
Hearings. Exhibit 3 (page 11) provides a list of rules that govern the grievance hearing
process. Section 2.1·116.08 of the Code ofVirginia provides an exception to this hear
ing process for employees of the Departments of Corrections and Juvenile Justice who
have been terminated for inmate abuse, criminal conviction, or for being placed on
probation for a first offense. Instead of using the hearing officer system, these employ
ees appeal the agencies' decisions to the circuit court in the jurisdiction in which the
employee had been employed.

Once the hearing has been completed, the hearing officer must write a deci
sion that includes the findings of fact and the rationale behind those findings. In
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Qualification of a Hearing

Actions which are qualified:

1. Formal discipline (Written Notices and
terminations, suspensions, demotions,
transfers, or assignments issued in
conjunction with such Written Notices) and
dismissals for unsatisfactory performance
must be qualified.

If the facts support one or more of the
following actions. the grievance should be
qualified:

2. Unfair application or misapplication of
polices, procedures, rules, and regulations;

3. Discrimination on the basis of race, color,
religion, political affiliation, age, disability,
national origin, or sex;

4. Arbitrary or capricious performance
evaluation;

5. Retaliation for participating in the grievance
process, complying with any law or
reporting a violation of such a law to a
governmental authority, seeking to change
any law before Congress or the General
Assembly. reporting a violation of fraud,
waste, or abuse to the State Hotline, or
exercising any right otherwise protected by
law; or

6. Disciplinary transfers. assignments,
demotions, suspensions, or other actions
which similarly affect the employment
status of an employee.

Source: DERC Grievance Procedure.

Actions which are not qualified:
(if the complaint relates solely to

one of the following)

1. Establishment or revision of wages,
salaries, position classifications, or general
benefits;

2. Contents of statutes, ordinances,
personnel policies, procedures, rules, and
regulations;

3. Means, methods, and personnel by which
work activities are undertaken;

4. Hiring, promotion, transfer, assignment,
and retention of employees;

5. Termination, layoff, demotion, or
suspension from duties because of lack of
work, reduction in the workforce, or job
abolition;

6. Work activity accepted by an employee as
a condition of employment or which may be
reasonably expected to be a part of the
content of the job;

7. Relief of employees from duties in
emergencies; or

8. Informal supervisory instructions (for
example, counseling memorandum, oral
reprimand, manner of providing
supervisory directions).

Note: Claims under this section can be
qualified if there is some support for a
claim of retaliation, discrimination,
discipline, or misapplication of policy.
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Rules for the Grievance Hearing

1. Opening and closing statements may be made by each party;

2. Each party may be represented by an individual of choice;

3. In disciplinary actions, the agency must present its evidence first and must show by a
preponderance of evidence that the disciplinary action was warranted and appropriate
under the circumstances;

4. With all other actions, the employee must present his or her evidence first and must
show by a preponderance of evidence that a proper claim is present;

5. Formal rules of evidence do not apply;

6. Non-party witnesses are not to be present in the hearing except to give testimony and
be cross-examined;

7. Exhibits offered may be received into evidence and made part of the record;

8. The hearing must be recorded verbatim. [The agency has the responsibility of
arranging for proper recording equipment.] The hearing officer is responsible for the
recording and is to preserve the recorded tapes as part of the grievance record;

9. The hearing officer has the authority to determine the propriety of the attendance of all
persons not having direct involvement in the hearing including witnesses and
spectators; and

10. The hearing should be closed to the public.

Source: DERC Grievance Procedure.

addition, if the hearing officer is granting relief then this should be included in the
decision. The hearing officer is supposed to use the relief requested by the grievant as
guidance but is not bound by this when granting relief. Some examples of relief in
clude a reduction in the level of disciplinary action issued, reinstatement to the fonner
or a similar position in the organization, and the award of partial or full back pay.
There can be no award of damages or attorney fees.

There can be challenges to the hearing officer's decision. Either party may
request that the hearing officer reconsider his or her decision if the party feels that
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there were incorrect legal conclusions and/or can request that the hearing be reopened
to hear new evidence. The hearing officer has complete discretion regarding whether
or not to grant a request to reconsider or reopen the case. The second category of
challenges concerns whether the decision was consistent with State personnel policies.
These challenges are made to the Director of the Department of Personnel and Train
ing and must cite a particular mandate in policy that the party believes has been vio
lated. The Director of DPT can only direct the hearing officer to make the decision
conform to written policy ifhe rules that it does not.

Other challenges that may develop during a grievance hearing are based on
issues of compliance and can include party non-compliance and hearing officer non
compliance. Issues of party non-compliance are when a party does not take a required
action. Upon a request for a ruling from DERC, it will determine if there was non
compliance and can decide the case in favor of the other party when one party fails to
correct a violation. Hearing officer non-compliance concerns questions as to the hear
ing officer's conduct during the hearing or the exercise of authority. A party must
submit such a complaint to DERC within five days of the time that the error was
noticed. The only remedy in this situation is that the action be correctly taken by the
hearing officer. DERC rulings on compliance are final; they cannot be appealed. DERC
issued 117 rulings concerning compliance in 1998, of which 21 pertained to questions
of hearing officer compliance.

USE OF THE GRIEVANCE PROCEDURE

As part of its responsibilities regarding the grievance procedure, DERC main
tains numerous data about employee grievances and the disposition of those griev
ances. The following section provides information on the number of grievances and
grievance hearings, the types of issues raised in grievances, the resolution of griev
ances, and State agencies' involvement with the grievance procedure.

Numbers of Grievances and Hearings

The numbers of grievances and hearings have steadily grown since the griev
ance process was initiated, in part because the types of concerns that are grievable
have expanded. However, in recent years both the numbers of grievances and subse
quent hearings appear to have leveled off. Figure 3 shows the numbers of grievances
and hearings that occurred from 1989 to 1998. During the past four years (since the
last significant change to the grievance procedure was enacted), the average number of
grievances per year was around 1,200, while the average number of hearings per year
was approximately 260.

The number of employees who initiate grievances represents a very small
percentage of the State workforce. The number of grievances as a percentage of the
workforce is between one and two percent annually.
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Issues Grieved

Legislative changes to the State grievance process in 1995 expanded classi
fied employees' access to the grievance procedure to include essentially any disputes
between State agencies and their employees. (As previously discussed, however, only
certain types ofdisputes may proceed to the hearing stage.) Most grievances arise over
a disciplinary action taken by an agency toward an employee. In 1998, 53 percent of
the grievances challenged an agency's disciplinary action. Figure 4 identifies the num
ber of grievances according to the issue raised in the grievance.

Resolution of Grievances

There are several points in the process at which grievances may be resolved.
Most grievances are resolved during one of the three agency resolution steps. Gener
ally, between one-fifth and one-fourth of the grievances in any year progress to the
hearing stage.

Figure 5 (page 15) demonstrates at what point the grievances initiated in
1998 were closed. Two-thirds of the grievances were resolved during the resolution
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~ Figure 4 ~--_.__...
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steps. An additional 12 percent of grievances were not resolved through the manage
ment steps but did not progress to a hearing. Only 21 percent of the grievances in 1998
were closed at the hearing phase.

DERC maintains data on the outcomes of all grievances. The outcomes of
hearing officer decisions are divided into three categories. First, the hearing officer
could decide completely in favor of the employee. Second, the agency's action could be
completely upheld. The third category is referred to as a "split" decision whereby the
hearing officer determines, for example, that an improper action occurred but that the
punishment issued by the agency was too severe and should be lessened.

Figure 6 identifies the outcomes of hearing officer decisions in 1998. Griev
ances are separated into the categories ofnon-tennination discipline, termination, and
other. Figure 6 shows that the majority of outcomes favored the agencies involved in
the grievances. Overall, hearing officers upheld agencies' actions in 57 percent of the
grievances.

The average length of time between initiation and conclusion of a grievance
was 89 days in 1998. The timeline for concluding grievances was reduced considerably
with the changes to the grievance procedure in 1995. In the fiscal year immediately
preceding the changes, grievances took an average of 129 days to resolve.
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Figure 5

Stages at Which 1998 Grievances Were Closed
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Figure 6

Grievance Hearing Outcomes by Type of Grievance, 1998
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In 1998, 42 agencies were party to at least one grievance case. However, only
eight agencies were involved in at least 25 grievances that year. These eight agencies
accounted for 83 percent of all grievances concluded in 1998. Further, they accounted
for 79 percent of the grievance hearings.

Table I lists the agencies that had the most grievances in 1998. As reflected
in the table, the Department of Corrections (nOC) and Department of Mental Health,
Mental Retardation and Substance Abuse Services (MHMRSAS) were involved in the
majority of grievances.

Agencies paid hearing officers a total of $256,350 in 1998 for grievance hear
ings. Consistent with the number of hearings conducted, DOC and MHMRSAS in
curred the greatest costs for grievance hearings.

JLARC REVIEW

This review provides an assessment of the Commonwealth's grievance hear
ing process and particularly its use of administrative hearing officers in the process.
This section describes the specific issues addressed by the study and the research ac
tivities undertaken to address the issues.

I Table 1 I
I I

Agencies with the Most Grievances in 1998

Number of Number of
Agency Grievances Hearings Totai Cost

Department of Corrections 469 92 $69,628

Mental Health, Mental 228 50 46,432
Retardation and Substance
Abuse Services

Department of Transportation 88 31 31,362

Department of Juvenile Justice 55 18 15,515

University of Virginia 46 7 4,710

Department of Health 31 6 11,023

Virginia State Police 30 7 9,992

George Mason University 29 2 6,618

Source: DERC databases on grievances and hearing officer costs.
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JLARC staffidentified nine major issues for evaluation ofthe Commonwealth's
grievance hearing process and administrative hearing officers:

• Are the current requirements to become a hearing officer adequate?

• Is there an appropriate number of hearing officers who hear grievance cases?

• Does DERC select hearing officers for individual grievance cases in an ap
propriate manner?

• Do hearing officers appear to meet performance expectations?

• Are hearing officers provided adequate training?

• Is the Commonwealth's oversight structure for hearing officers effective and
efficient?

• Does the cost of the current hearing officer structure appear reasonable?

• Should the grievance hearing process include an appeal of hearing officer
decisions?

• Would an alternative hearing officer structure result in a more cost-effec
tive, efficient, and fair system for hearing grievance cases?

Research Activities

Several research activities were undertaken to address the study issues. These
activities included structured interviews, a survey of administrative hearing officers,
review of DERC databases, review of OES and DERC evaluation files for hearing offic
ers, review of DERC and DPT compliance rulings, review of the OES' hearing officer
appointment files, review of other states' grievance he~ring structures, document re
views, and attendance at the OES and DERC hearing officer training.

Structured Interviews. JLARC staff conducted interviews with agencies
involved in overseeing the grievance process and hearing officers, agencies with exten
sive involvement with hearing officers, and hearing officer and employee association
representatives. In particular, JLARC staff interviewed staff ofDERC, OES, and DPT
to gain an understanding of the hearing officer structure and grievance process, each
agency's role in the process, and the perceived strengths and weaknesses associated
with the system.

In addition, staff from State agencies with the highest number of grievance
hearings filed each year were interviewed. These agencies were the Department of
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Corrections; Department of Mental Health, Mental Retardation, and Substance Abuse
Services; Virginia Department ofTransportation; Department ofJuvenile Justice; and
the Virginia State Police. JLARC staff also interviewed staff of the Attorney General's
Office, who are responsible for representing State agencies in grievances involving
employee terminations. JLARC staff obtained these agencies' perspectives on the ad
equacy of the grievance hearing process and the quality of hearing officers' perfor
mance.

JLARC staffalso interviewed stafffrom two agencies besides DERC that use the
services of hearing officers most frequently - the Department of Education and the De
partment ofProfessional and Occupational Regulation - to gain their views on the perfor
mance of hearing officers and the OES' administration of hearing officers. Further, two
State agencies that have their own in-house hearing officers - the Department of Motor
Vehicles and the Virginia Employment Commission - were interviewed to obtain com
parative information on other hearing officer structures and processes used by the State.
Finally, JLARC staff interviewed representatives from two statewide employee associa
tions and the Virginia Association ofAdministrative Hearing Officers concerning the ad
equacy of the grievance process and hearing officer structure.

Survey ofAdministrative Hearing Officers. JLARC staff sent a survey to
all hearing officers who are qualified to hear grievance cases (Appendix B). Responses
from 84 (68 percent) of the 124 hearing officers were received. The survey was used to
obtain descriptive information on the backgrounds of hearing officers, as well as their
views on the appropriateness of their caseloads, fees allowed, the assistance and train
ing provided them by the OES and DERC, and changes they think need to be made to
the hearing officer system.

Review ofDERC Databases. DERC maintains several databases related to
the grievance hearing process. In particular, it has databases containing information
on all grievances, hearings, DERC rulings issued, and hearing officers. These data
bases cover the entire period during which hearing officers have been used in griev
ance hearings. From analysis of these databases, JLARC staffwere able to determine
the level of use of the grievance procedure and specifically grievance hearings, hearing
outcomes, the number and outcomes of DERC compliance rulings pertaining to hear
ing officers, hearing costs, and the assignment ofcases to hearing officers, among other
information.

Review ofDERC and DES Evaluation Files on Hearing Officers. Both
DERC and the OES conduct evaluations ofhearing officers on a periodic basis. In part,
these evaluations entail obtaining the opinions of the hearing parties concerning the
performance of the hearing officers. JLARC staff reviewed the evaluation files of both
DERC and the DES for 67 hearing officers. The files for all of the hearing officers for
which DERC completed evaluations during the past year were reviewed, as well as a
random sample of 20 percent of the remaining hearing officers. The corresponding
OES evaluation files for these hearing officers were also reviewed.
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Review ofDERe and DPT Written Rulings Pertaining to Grievances.
As previous described, both DERC and DPT issue written rulings affecting griev
ances. In particular, DERC issues two types of compliance rulings that pertain di
rectly to hearing officers. First, it issues rulings concerning the conduct of hearings
- for example whether procedural rules were followed. Second, it issues rulings con
cerning whether a hearing decision is consistent with the grievance procedure. For
example, a hearing officer can decide only grievances qualified for a hearing as as
signed by DERC. During the past four years DERC issued 90 hearing officer-related
rulings. JLARC staff reviewed a sample of 44 of these rulings.

DPT issues rulings pertaining to whether the hearing officer's decision is
consistent with State policy. DPT issued 68 rulings about hearing officers' decisions
during the past four years. JLARC staff reviewed all of these rulings.

Review ofOES Hearing OfficerAppointment Files. The OES maintains
a file on every hearing officer on its list. The file contains information on the hearing
officer's initial and subsequent appointments, records of all administrative hearings
that have been assigned to that hearing officer by the OES, and any letters of com
plaint submitted to the DES about the hearing officer. JLARC staff reviewed a sample
of 51 hearing officer files.

Review ofAlternative Grievance Hearing Structures. Other states have
a variety of systems that deal with the grievance hearing process. There are differ
ent formats that include full-time administrative law judges, panels, part.time hear
ing officers, and other decision-makers. JLARC staff collected information on the
federal government's and surrounding states' processes through a review of relevant
internet web sites and telephone interviews with appropriate state and federal staffs.
Information from the following states was obtained: Kentucky, Maryland, New Jer
sey, North Carolina, Pennsylvania, South Carolina, Tennessee, and West Virginia.

In addition, several national organizations were contacted to obtain infor
mation on model processes, hearing officer qualifications, caseloads, and other rel
evant information. Organizations interviewed for this review include: American
Arbitration Association, International Personnel Management Association, National
Public Employer Labor Relations Association, and American Federation of State,
County, and Municipal Employees.

Document Reviews. As part of the research process, JLARC staff reviewed
numerous documents. Those reviewed include: relevant sections of the Code ofVir
ginia, DERC annual reports for the past ten years, past studies of the grievance
process, DPT's Standards of Conduct and other policies, the Grievance Procedure,
Rules for Conducting Grievance Hearings, the OES' Hearing Officer Handbook, and
all DERC training materials from the past three years. In addition, JLARC staff
attended the annual training sponsored by the OES for hearing officers who hear
grievance cases.
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The remainder of this report is organized into three chapters. Chapter II
discusses performance issues pertaining to the current hearing officer system, includ
ing the performance of hearing officers and State oversight thereof. Chapter III dis
cusses the goals of a hearing officer system and the extent to which the current system
meets those goals. It identifies systemic concerns with the grievance process and use
ofhearing officers that need to be addressed. Finally, a discussion of alternative hear
ing officer structures is included in Chapter IV.



Page 21 Chapter fl· Peiformance and Ol.Jersight ofGriroance Hearing 0ffic~n;

II. Performance and Oversight of
Grievance Hearing Officers

Grievance hearing officers play an integral role in ensuring the soundness of
the Commonwealth's grievance process. While they must be given latitude to indepen
dently assess employee grievances, they must also be held accountable for their perfor
mance. Poor hearing officer performance reflects negatively on the grievance process
and is an impediment to the goal of providing a fair hearing for all parties. JLARC
staff found that grievance hearing officers generally perform their duties well. Still,
there are some performance concerns that warrant attention.

The Department of Employee Relations Counselors (DERC) has begun to ad
dress problems with hearing officer performance through its evaluation, selection, and
removal processes. However, DERC's unrestricted authority to select and remove hear
ing officers has raised concerns regarding possible abuse of the independent hearing
officer system. JLARC staff found that DERC appears to select hearing officers based
on a rotational basis and does not engage in "judge-shopping." Nonetheless, it appears
that an oversight structure should be implemented to ensure the integrity of the sys
tem and provide a level of assurance to employees and agencies that the process is
truly impartial.

HEARING OFFICER PERFORMANCE

Based on State agency and employee association interviews and data reviewed
during the course of this study, it appears that users of the hearing officer system are
generally satisfied with the performance of hearing officers. State agency representa
tives reported receiving sound, timely decisions from the majority of hearing officers
with whom they have interacted. Employee associations also reported general satis
faction with grievance hearing officers. Further, there was agreement that the use of
hearing officers to hear grievance cases was a significant improvement over the previ
ous practice of using panels.

However, as with any system in which a large number of individuals are
asked to make judgments, there is a range in the quality of the work received from
hearing officers. In some cases, hearing officers are not meeting performance expec
tations. Examples of complaints that have been raised regarding individual hearing
officer performance include untimely decisions, decisions that are inconsistent with
State policy or the grievance procedure, and inappropriate conduct. While hearing
officers generally appear to be performing adequately, individual poor performance
can serve to undermine confidence in the grievance process, and therefore, needs to
be addressed.
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Hearing Officer Performance Appears Generally Adequate

According to §2.1-116.07 of the Code of Virginia, hearing officers' decisions
are final and binding if consistent with law and policy. Given that hearing officers are
vested with this substantial responsibility, it is important that they perform their du
ties well. JLARC staff examined a number of indicators of hearing officer performance
to assess the extent to which hearing officer performance appears adequate. Specifi
cally, JLARC staff obtained the opinions of the parties involved with grievance hear
ings and hearing officers through a review of written hearing officer evaluations and
interviews with State agency and State employee association representatives. In addi
tion, JLARC staff determined the extent to which hearing officers were found to have
committed errors in the grievance procedure or issued decisions that were inconsistent
with State personnel policies. Finally, the timeliness of hearing officer decisions was
examined. Through this review, JLARC staff found that hearing officers are generally
meeting perfonnance expectations.

Written Evaluations Reflect Adequate Hearing Officer Performance.
As will be described in more detail later in this chapter, both the Office of the Execu
tive Secretary of the Supreme Court (DES) and DERC conduct periodic evaluations of
hearing officers. Hearing officers are evaluated by the OES and DERC every three
years (corresponding to their three··year appointment cycle). In addition, approximately
one month after a hearing officer's decision, DERC asks the parties to the grievance to
complete an evaluation of the hearing officer. DERC uses these individual party evalu
ations in completing its own evaluation of the hearing officer for submission to the
OES at the end of each three-year cycle.

JLARC staff reviewed the evaluation files for a sample of 67 hearing officers,
including the files for all hearing officers who have been evaluated by DERC since
August 1998. The corresponding OES evaluation files for these hearing officers were
also reviewed. This review revealed that most hearing officers receive satisfactory
evaluations. While the OES has not made reappointment decisions for most of the
hearing officers in the sample, analysis of the evaluation scores revealed that most
hearing officers received average evaluation scores well above the OES' minimum score
for granting reappointment. Further, of the 42 hearing officers for which DERC has
made a recommendation to the OES concerning whether or not to reappoint, DERC
recommended reappointment for 35 of these hearing officers.

Examples of the level of satisfaction with hearing officers used in grievance
hearings"as cited in parties' evaluations, include the following:

[The hearing officer] was well prepared and very familiar with the
Commonwealth's employment practices and labor laws in general.

* * *

My "5" ratings [the highest rating possible] in all respects are well
deserved by [the hearing officerl. His manner and control ofthe hear-
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ing was in every way a model of proper procedure and this comes
from the "losing" side.

* * *

[The hearing officer] was extremely interested in conducting a fair
and impartial hearing. Was very considerate toward both the griev
ant and the [agency].

State Agencies and Employee Associations Reported General Satisfac
tion with Most Hearing Officers. The results of the hearing officer evaluations were
substantiated through interviews with State agency and employee associations. JLARC
staff interviewed representatives from the five State agencies having the most griev
ance hearings in 1998 - the Department of Corrections; the Department of Mental
Health, Mental Retardation and Substance Abuse Services; the Virginia Department
of Transportation; the Department of Juvenile Justice; and the Virginia State Police.
These agencies accounted for over three-fourths of all State grievance hearings in 1998.
While all cited examples of problems they have encountered with hearing officer deci
sions, they generally reported satisfaction with the performance ofthe majority ofhear
ing officers. While having less direct involvement with hearing officers, representa
tives from State employee associations reported that they receive very few complaints
from employees about grievance hearing officers.

Further, as previously described, hearing officers hear a variety of State ad
ministrative cases besides grievances. JLARC staff interviewed two State agencies
that use these hearing officers in the course of their agencies' business - the Depart
ment of Education and the Department of Professional and Occupational Regulation.
These agencies also reported general satisfaction with the performance of the hearing
officers with whom they have worked.

Few Grievance Decisions Are Remanded to Hearing Officers for Revision.
Another perfonnance indicator examined by JLARC staffwas the extent to which hear
ing officers were found to have committed errors in the grievance procedure or issued
decisions that were inconsistent with State personnel policies. Either party to a griev
ance may challenge the conduct of the hearing officer or the hearing officer's decision
on the grounds that the conduct or decision was not consistent with the grievance
procedure. DERC will then issue a ruling as to whether the hearing officer erred in his
or her deliberations. If so, DERC can remand the decision to the hearing officer for
revision. Likewise, if a party believes a hearing officer's decision is inconsistent with
State personnel policy, that party can submit a request to the Department of Personnel
and Training (DPT) for a ruling concerning the policy issue.

Since the State began using hearing officers for grievance cases in 1995, a total
of 1,124 grievances have been heard by hearing officers. During this time period, there
were 90 requests for DERC rulings concerning hearing officers' conduct or decisions.
Based on a file review of 44 of these rulings, approximately 40 percent of the requests
came from agencies and 60 percent from grievants. Of the 90 requests for rulings, DERC
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found that the hearing officers were in compliance in 61 cases, were not in compliance in
18 cases, and were provided general guidance in the remaining 11 cases. (Guidance
would include, for example, reminding the hearing officer that the formal rules of evi
dence do not apply in grievance hearings.) These results suggest that there are rela
tively few problems concerning hearing officers' adherence to the grievance procedure.

Over the same time period, DPT issued 68 rulings pertaining to whether hear
ing officer decisions were consistent with State personnel policies. Of these rulings,
DPT found only seven decisions that were inconsistent with State policy. In these
cases, the decisions were remanded to the hearing officer for revision.

Agencies Reported General Satisfaction with Timeliness of Hearing
Officer Decisions. According to the Rules for Conducting Grievance Hearings, hear
ing officers are supposed to issue their decision within 30 calendar days from the date
they receive their appointment letter. Hearing officers can extend this time period for
good cause. Based on data from 1995 to the present, the median number of days from
hearing officer case assignment to decision was 42 days. While this is beyond the 30
day requirement, according to agency representatives and hearing officers most delays
are attributable to difficulties in scheduling the two parties to the grievance within the
allotted time, particularly if either is represented by legal counsel. All of the State
agencies interviewed during this study reported that hearing officer decisions are gen
erally timely.

Further, based on data contained in DERC's annual reports for the past ten
years, the median length of time to complete a grievance is much less under the hear
ing officer system compared to the panel system. The median length of a grievance
case peaked at 171 days in 1993. In 1998, the median length ofa grievance case was 70
days. While some of the timeframes for completing steps in the grievance process were
shortened at the same time the hearing officer system was instituted, a number of the
State agency representatives reported that the replacement of panels with hearing
officers was a major factor in the decrease in tim~ required to complete a grievance.

Some Hearing Officers Do Not Meet Performance Expectations

Despite the overall s~tisfaction with hearing officers, the results from the
JLARC review also suggest that there are problems with the performance of some
hearing officers. These problems concern both the decisions issued as well as the con
duct of some hearing officers.

The area of concern cited most often by DERC and parties to grievances is
untimely hearing officer decisions. For example:

In a 13-month period a hearing officer received evaluations from four par
ties. Anwng the parties were both grievants and agencies. All four parties
commented that the hearing officer was untimely with a decision. In one of
these cases, DERC had to request the decision from the hearing officer.
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* * *

In 1999, DERC cited a hearing officer for issuing untimely decisions
in ten of the 12 cases assigned to that hearing officer. As noted in a
DERC evaluation of this hearing officer, "In these ... ten hearings,
{hearing officer] failed to conduct the hearing until 32 to 73 days after
his appointment. Further, the written decisions were not rendered in
these cases until 28 to 175 days after the hearing." DERC recom
mended that the DES not reappoint this hearing officer and has re
rnoved the person from DERC's list ofhearing officers eligible to hear
ing grievance cases, pending the DES' decision.

* * *

A hearing officer failed to provide a written decision in two grievance
cases assigned to that hearing officer, even after repeated written re
quests from DERC to do so. The cases eventually had to be reassigned
to another hearing officer. As provided for in Rule Four A ofthe DES'
Hearing Officer System Rules ofAdministration, DERC subsequently
requested that the OES remove this hearing officer from its list of
quali{z.ed hearing officers. After notice and an opportunity for a hear
ing, the DES removed this hearing officer from its list.

As noted by DERC, untimely decisions serve to undermine confidence in the
grievance process and hearing officer system. When decisions are not rendered in a
timely manner, there are impacts to the agency and grievant. For example, if a griev
ant has been terminated, he or she may be without an income source pending the
outcome of the hearing. For an agency, a late decision could result in additional ex
pense to the agency because it may be directed to provide back pay if that employee is
reinstated. Further, the agency must continue operating with a vacant position while
awaiting the decision.

Other problems identified with hearing officer decisions concern their consis
tency with State policy or the grievance procedure. For example, of the 44 DERC
rulings reviewed by JLARC staff, three of these ruled that the hearing officers inappro
priately decided issues that DERC had not assigned to those hearing officers. Six
hearing officers have had decisions remanded by DPT for decisions that failed to com
ply with various State policies.

In addition, evaluations by parties to grievances have described inappropri
ate conduct by some hearing officers. The grievance procedure was set up to allow
employees (and agencies) to present their case without the need of legal representa
tion. It appears, however, that some hearing officers structure their proceedings in a
more legalistic manner than appropriate. For example:

Some hearing officers require the submission of legal briefs although
this practice is discouraged in the Rules for Conducting Grievance
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Hearings. In a grievance pertaining to a sexual harassment charge, a
hearing officer requested both parties to submit legal briefs address
ing the application ofTitle VII to the facts ofthe case. In another case
a hearing officer required that the closing arguments be in the form of
a brief

Use of overly legalistic measures can be intimidating to the parties, and is
counter to the overall purpose of the grievance procedure to provide an avenue for
employees and management to resolve workplace disputes outside of the courtroom
setting.

Other acts of inappropriate conduct that have been cited include improper ex
parte communication and generally unprofessional behavior. For example:

Several party evaluations of a hearing officer noted unprofessional
behavior. According to one evaluation, the hearing officer "was 1 Ih
hours late for the hearing." Another evaluation noted, "Hearing of
ficer appeared thirty minutes late and slept throughout the hearing.
This exact same conduct occurred at the last hearing [this person]
presided over." Yet another evaluation stated that the hearing officer
"changed the hearing date and time 5 different times - agency finally
decided not to move forward with the hearing."

This same hearing officer was also cited for issuing untimely deci
sions in nine of the 11 cases assigned, and for issuing decisions that
were inconsistent with law and policy. DERC has removed this hear
ing officer from its list of hearing officers eligible to hear grievance
cases pending the DES' decision regarding reappointment.

Additional quotes from party evaluations stated the following:

[Hearing officer] was very rude and sometimes out of line. Some
times he made awful and humiliating statements which made people
laugh. I didn't think he was funny. I felt rushed and he made me feel
as if I was wasting his time. He even finished a couple of my sen
tences for me.

* * *

After the hearing, the hearing officer and the director of the facility
went out to lunch together. Therefore, I feel the hearing officer had
his mind made up before the hearing, just going through the process.

While these examples do not represent the performance of hearing officers as
a group, they do show that the individual performance of some hearing officers is lack
ing. It is important for hearing officers to be held accountable for their performance,
because ultimately, poor work by individuals reflects negatively on the entire hearing
officer system. The next section discusses oversight of hearing officers by the State.
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STATE OVERSIGHT OF GRIEVANCE HEARING OFFICERS

Section 2.1-116.03 - 6 ofthe Code ofVirginia gives the following authority to DERC:

...establish a process to select, on a rotating basis, hearing officers
from the list maintained by the Executive Secretary of the Supreme
Court; train and assign such hearing officers to conduct grievance
hearings; and evaluate the quality of their services to determine eli
gibility for continued selection.

Consistent with the outcome of a recent federal district court case, this lan
guage gives DERC authority to modify the Executive Secretary's list ofhearing officers
for its own purposes. DERC has made use of this authority in the past year through
the development of a new selection policy and removal of some hearing officers from
the list of those who may hear grievance cases. It appears that the modifications to the
list have been implemented based on sound practices, including a critical evaluation of
hearing officers' performance.

However, DERC's unfettered authority has lead to concerns over the poten
tial for abuse of the process - namely, ')udge-shopping." To minimize these concerns
and to ensure DERC continues to follow sound practices, an oversight structure needs
to be instituted. In particular, oversight roles have been identified for the OES regard
ing DERC's selection and removal authority.

Selection of Hearing Officers

Selection of hearing officers for grievance hearings involves appointment to
the OES' list of hearing officers as well as selection for an individual case by DERC.
Hearing officers are selected by the OES based on a set of minimum qualifications.
JLARC staff examined these requirements in light of requirements imposed for hear
ing officers in other states and other agencies within Virginia. Virginia's grievance
hearing officer requirements were found to compare favorably to these other systems'
requirements. As such, it does not appear that changes are needed to the minimum
requirements at this time.

Likewise, DERC's selection process for assigning individual cases to hearing
officers appears appropriate. While documentation was not adequate to definitively
rule out that any "judge-shopping" is occurring, the analyses conducted suggest that
cases are assigned to hearing officers on a rotating basis. However, given the current
selection authority granted to DERC, the potential for abuse of the process exists. To
provide a level of assurance to employees and agencies that the process cannot likely
be "rigged," it appears appropriate to institute an oversight role for the OES.

Current Hearing Officer Requirements Appear to Be Adequate. In as
sessing the use of hearing officers for grievance hearings, JLARC staff examined the
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adequacy of the qualifications to become a hearing officer. Prior to 1986, the only
qualifications to be a hearing officer were that the person be a member of the Virginia
State Bar in good standing for two years. However, in the mid-1980s the hearing
officer system was examined as part of the Governor's Regulatory Reform Act. Based
on this review, legislative changes were enacted in 1986 that gave the Executive Secre
tary of the Supreme Court responsibility for the hearing officer system and strength
ened the requirements to become a hearing officer.

The current minimum qualifications have been in place since that time. As
described in Chapter I, the current requirements include being a member of the Vir
ginia State Bar in good standing, having actively practiced law for at least five years,
and completing an annual training program.

As part of this review, JLARC staff compared the minimum requirements for
grievance hearing officers to those ofcomparable positions in other states and to other
hearing officer positions in Virginia. Based on this comparison, JLARC staff found
that the requirements for grievance hearing officers are generally at least as or more
stringent than those of other hearing officer positions. For example, position descrip
tions for most hearing officers in Virginia State agencies do not specifically require the
hearing officers to have a law degree. In addition, many of the mandated requirements
to become a hearing officer were less stringent in the other states that were surveyed.
For example:

The Maryland Office ofAdministrative Hearings has administrative
law judges (ALJs) to hear cases. ALJs are only required to have three
years experience as a practicing attorney and be a member ofthe Bar.

* * *

The North Carolina Office of Administrative Hearings hires ALJs.
They require only a minimum of two years ofexperience as a practic
ing attorney and that the attorney be licensed to practice law in the
State. Prior arbitration experience is preferred.

* * *

The Pennsylvania State Civil Service Commission hires attorneys to
hear grievance cases. The Commission only requires that applicants
be attorneys and that they are members of the Bar.

* * *

The Kentucky Personnel Board contracts hearing officers on a part
time basis. The board only requires that they be an attorney.

The only requirement that was surpassed in some other states was the train
ing requirement. The issue of training for grievance hearing officers is discussed in
detail in Chapter III.
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To examine whether these minimum requirements are in fact met, JLARC
staff reviewed the appointment files for hearing officers maintained by the OES. JLARC
staff found that the OES verifies that these requirements are met during the initial
screening process. In addition, the OES reviews whether the hearing officer is still in
good standing with the Virginia State Bar during the evaluation process that occurs
triennially. Based on responses to the JLARC survey of hearing officers, JLARC staff
found that most hearing officers far surpass the minimum law practice requirement.
As a group, the hearing officers responding to the survey have practiced law for an
average of almost 27 years. All of the hearing officers who responded to the survey
have practiced law for at least nine years.

Current Grievance Hearing Officer Selection Process. Beyond the ini
tial appointment to become a hearing officer, there is a selection process that deter
mines the appointment of hearing officers to individual grievance hearings. Annually,
DERC receives a list from the DES containing the names of hearing officers eligible to
hear grievance cases. As needed, periodic updates to the list are also provided. DERC
assigns the hearing officers to regions based on operational considerations. (Code of
Virginia §2.1-116.06 mandates that the grievance hearing is held in the locality where
the grievant is employed.)

DERC uses a system of rotation to select the hearing officer from the appro
priate geographic region with the oldest previous DERC assignment. This hearing
officer is evaluated for availability. According to DERC's Hearing Officer Selection
Policy, items that deem a hearing officer unavailable include:

• the hearing officer has an assigned case from DERC in which he or she has
not rendered a written decision (an exception is made if all other hearing
officers within that region also have a current uncompleted case),

• the hearing officer fails to return DERC's call within 24 hours,

• the hearing officer is unable to meet the 30 calendar day requirement for
conducting the hearing and issuing a written decision, or

• the hearing officer has a conflict of interest regarding the case.

If any of these situations exist, DERC will select the hearing officer with the next
oldest previous DERC selection date from the appropriate region.

Once a hearing officer is determined to be available, his or her name is for
warded to the chief deputy director ofDERC for approvaL If approved, the chief deputy
issues a letter of selection to the hearing officer and the parties involved in the griev
ance. The chief deputy reported that he reviews the selection in case there are any
circumstances that he becomes aware of that would affect the selection. To date, the
chief deputy has approved every selection submitted to him for approval.



Page 30 Chapter 1/: Peiformance and Oversight ofGrievam..--e Hearing OffiCt'TS

Aside from the issue of availability, DERC also makes determinations as to
which hearing officers from the OES list are eligible for active case assignment. The
last two sections in this chapter address issues pertaining to DERC's removal of cer
tain hearing officers from the list of those eligible to be assigned cases.

No Apparent Evidence of"Judge-Shopping," Although Lack ofDocu
mentation Prevents Definitive Conclusions. Questions have been raised as to
whether DERC is engaging in "judge-shopping" in making its hearing officer assign
ments to grievance cases. The assertion has been made that current DERC manage
ment is "pro-agency management" and therefore selects hearing officers who are likely
to decide in favor of agencies. JLARC staff examined this issue as part of its review of
the grievance hearing process.

DERC's automated database keeps track of all hearing officer assignments.
However, DERC staff do not maintain documentation concerning hearing officers who
were unavailable to take an assignment. Therefore, it was impossible for JLARC staffto
determine definitively whether assignments followed the proper rotation in all cases.
Instead, JLARC staff examined the distribution and chronology ofcase assignments and
followed up with DERC staff on any assignments that appeared unusual. For instance:

There were several cases in which hearing officers were assigned mul
tiple cases in one day. Most ofthese examples stemmed from the con
solidation of several grievances from the same person. According to
the DERC staff, grievances can be consolidated when it is mutually
agreed to by both parties or by way ofa compliance ruling by DERC.

* * *

Another example included a situation in which a hearing officer was
assigned four cases in the same day for four different grievants. DERC
staffwere able to document that this was a situation in which the four
grievants had requested one hearing because they had all been cited
for the same conduct.

As an additional check, JLARC staff also examined the decision records of
hearing officers who have received an above-average caseload. This review did not
reveal any patterns in the decision records of the hearing officers who have received
relatively more case assignments. Based on these analyses, it appears that DERC
assigns hearing officers to grievance cases on a rotating basis, consistent with its Hearing
Officer Selection Policy.

However, as long as DERC has absolute selection authority without any means
for external oversight, there will always be questions about possible judge-shopping.
Avoiding the appearance of and minimizing the potential for actual judge-shopping
were major reasons why the DES was given responsibility for administering the hear
ing officer system for State government. Further, the 1995 Task Force report (Senate
Document 16) that lead to the use of hearing officers in grievance cases reported re-
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ceiving comments on "whether neutrality could be maintained if DERC, as an execu
tive branch agency, had total control of the hearing officer selection and training." The
Task Force recommended the Supreme Court's involvement "in response to the sug
gestion that DERC should not have total control in the selection and training of hear
ing officers." The Task Force was composed of State line-level employees, managers,
and human resources personnel. It appears, therefore, that the OES should playa
role in overseeing the selection of hearing officers by DERC.

An efficient way to implement this oversight role would be to consolidate the
hearing officer lists of the DES and DERC into the same automated database. In this
manner, the DES could directly monitor DERC's selection decisions. The OES would
maintain its role as the "keeper" of the list, but DERC could be granted direct access to
make the hearing officer selections for grievance cases. As with DERC's current sys
tem, DERC could make eligibility decisions according to its selection policy. However,
the OES would have an opportunity to follow up with DERC on any such decisions. In
addition, steps could be taken to build into the joint system a mechanism for identify
ing the reason a hearing officer was "passed over" for selection (for example, he or she
had a conflict of interest with the case). This would provide more accurate documenta
tion that could be used to verify that hearing officers were selected on a rotating basis,
as required by the Code of Virginia. As an added benefit, consolidation of the auto
mated hearing officer lists would also serve to reduce redundancy in list maintenance
activities and minimize mistakes in coordination that currently occur.

Recommendation (1). The General Assembly may wish to amend the
Code ofVirginia to specify that the Executive Secretary of the Supreme Court
provide oversight of the Department ofEmployee Relations Counselors' hear
ing officer selection process.

Recommendation (2). The General Assembly may wish to amend §2.1
116.03 - 6 of the Code ofVirginia to require that the Department of Employee
Relations Counselors use the Executive Secretary of the Supreme Court's list
of hearing officers through the use of a shared automated system. The Office
of the Executive Secretary and the Department of Employee Relations Coun
selors should work together to develop a shared automated system for main
taining the list of hearing officers eligible to hear grievance cases and for
selecting hearing officers for individual grievance cases.

Evaluation of Hearing Officers

Both DERC and the OES conduct evaluations of hearing officers. During the
past year and a half, DERC has implemented an enhanced evaluation process designed
to improve the accountability of hearing officers. JLARC staff found that this revised
evaluation process appears to be a generally sound method for evaluating hearing of
ficers. However, there are some additional modifications that are warranted to ensure
that hearing officers are properly held accountable for their performance. In addition,
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the OES needs to significantly revise its hearing officer evaluation process to better
determine hearing officers' fitness for continued appointment.

Current Processes for Evaluating Hearing Officers. Mter a grievance
hearing has been decided, DERC requests both parties to the grievance to complete an
evaluation ofthe hearing officer. The evaluation form requests that the hearing officer
be evaluated, using a five-point scale, on the following criteria (as prescribed by the
OES): timeliness, professional demeanor, ability to conduct orderly hearing, tempera
ment, knowledge, and administrative ability. At the end of the hearing officer's three
year appointment, DERC compiles the results from the individual parties' evaluations.
In addition, DERC staff review the hearing officer's decisions, considering such factors
as whether the decisions were timely and whether they were consistent with the
Commonwealth's Standards of Conduct policy. DERC staff then prepare a summary
narrative of the hearing officer's performance, concluding with a recommendation re
lating to whether the hearing officer should be reappointed to another term. This
summary evaluation is submitted to the OES.

In addition to obtaining DERC's evaluation, the OES sends an evaluation
form to every agency that has used the hearing officer for an administrative hearing
during the previous three-year period. (Evaluations are not sent to agencies that have
dealt with the hearing officer only in the context of the State grievance process.) Agen
cies are asked to rate the hearing officer on the same criteria used by DERC, with the
addition of"character." The Executive Secretary of the Supreme Court then uses these
evaluations in deciding whether to reappoint the hearing officer to another term. The
total scores of the individual evaluations are averaged; an average score of at least 21
(out of a possible score of 35) results in the hearing officer being reappointed.

DERC's Evaluation Process Is Generally Sound, But Improvements
Could Be Made. Approximately 18 months ago, DERC began conducting a more criti
cal review of a hearing officers' performance at the conclusion of his or her three-year
appointment. Prior to this time, DERC obtained evaluations from grievance parties
but did not review the hearing officers' decisions in depth. The summary evaluation
submitted to the OES contained little substantive information assessing the quality of
the hearing officers' work and the problems identified by grievance parties or DERC.
Further, DERC did not make a specific recommendation to the DES regarding reap
pointment.

Now, in addition to reviewing the party evaluations, DERC reviews each hear
ing officer decision. As stated in the summary evaluation, the decision is reviewed for
timeliness, "demonstrated grasp of the issues, evidence, and applicable law and poli
cies," and "whether the written decision conformed with law and policy." If problems
are identified either in the decisions or from parties' evaluations, they are included in
the summary evaluation. In addition, DERC specifically recommends to the OES
whether the hearing officer should be reappointed.

As previously mentioned, JLARC staff reviewed a sample of hearing officer
evaluations conducted by DERC, including all of the evaluations conducted under the
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enhanced process. Of the approximately 47 evaluations conducted using this revised
process, DERC has recommended that seven hearing officers not be reappointed. The
predominant reason for these recommendations appears to be that these hearing offic
ers have not been timely in conducting the hearings and preparing decisions. For
example, one hearing officer evaluation stated the following:

[Hearing officer] conducted hearings in a professional manner. How
ever, [hearing officer] failed to demonstrate the ability to effectively
manage the hearing process as [the] hearings and decisions were ex
tremely untimely. Of the twelve cases assigned during this term,
[hearing officer] failed to complete ten of them within the 30 day
time period prescribed by this agency. Of these cases, one was com
pleted in 248 days, one in 120 days, one in 95 days, one in 93 days,
four in 89 days, one in 88 days and one in 74 days. In these same ten
hearings, [hearing officer] failed to conduct the hearing until 32 to 73
days after [hearing officers'] appointment. Further, the written deci
sions were not rendered in these cases until 28 to 175 days after the
hearing. Such conduct is completely unacceptable.

As will be described in Chapter III, timeliness is an important goal of the
grievance system and appears to be an appropriate performance measure for hearing
officers. The other main concern noted in many of these evaluations was the lack of
conformity of some of the decisions to the Standards of Conduct.

Concerns have been raised that DERC may be only recommending for reap
pointment hearing officers who have a record of predominantly deciding in favor of
agency management. To check for bias in DERC's assessment ofhearing officers, JLARC
staff reviewed the decision records ofhearing officers who were recommended for reap
pointment compared to those who were not. JLARC staff found no indication that
hearing officer decision outcomes impacted DERC's evaluation of the hearing officers
as there was no clear distinction in the decision records of those recomnlended for
reappointment compared to those who were not.

While DERC's recommendation decisions generally appear to be based on rel
evant facts, there do appear to be some inconsistencies in the ratings of hearing offic
ers. According to DERC's chief deputy director, DERC does not have a required mini
mum rating such that any hearing officer who was rated below a certain score is not
recommended for reappointment. However, he reported that he has begun using a
minimum score of "20" (out ofa possible score of30) as a general guide. In the evalua
tions conducted under the revised process, there were three ratings that appear incon
sistent in relation to DERC's recommendation regarding reappointment and the chief
deputy director's general rating guide. One hearing officer was rated a "23" but was
not recommended for reappointment. In contrast, two hearing officers were rated a
"19" but were recommended for reappointment.

DERC needs to develop a written policy regarding its rating system to ensure
consistency between its ratings and reappointment recommendations. This would en-
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able DERC to better defend its assessment to the OES, which ultimately determines
whether the hearing officer will be reappointed.

Further, DERC needs to collect additional information on the timeliness of
hearing officers' work to aid its assessment of hearing officers. Currently, DERC
tracks the date the hearing officer is appointed to a case and the date of the decision,
among other information. As previously noted, hearing officers are supposed to issue
a decision within 30 calendar days of the date they receive written notice of their
appointment. While hearing officers are responsible for ensuring the overall timeli·
ness of the process, it appears that excessive time between the hearing officers' ap
pointment to a case and the date of the hearing is usually due to scheduling difficul·
ties between the grievance parties rather than due to the fault of the hearing officer.
They have most control over the time period between when the hearing was held and
when the written decision was rendered. However, DERC does not routinely track
the date of the hearing.

By tracking the hearing date, DERC would be able to identify any problems
with timeliness earlier during the hearing officer's appointment period and could bring
the problem to the attention of the hearing officer immediately. Also, it appears to
provide a truer measure of a hearing officer's timeliness.

Recommendation (3). The Department ofEmployee Relations Coun
selors should develop a written policy describing its evaluation process and
rating system. It should follow this policy in future evaluation ratings ofhear
ing officers.

Recommendation (4). The Department ofEmployee Relations Coun
selors should begin tracking the date of grievance hearings. In assessing the
timeliness of hearing officers' work, it should specifically examine the time
between the hearing date and the date of the written decision.

DES Evaluation Process Needs Revision. In administering the hearing
officer system, the Executive Secretary of the Supreme Court makes the final determi
nation regarding the reappointment of a hearing officer for another term. The DES
uses its hearing officer evaluation process to make this determination. There are a
number of problems with this process for evaluating hearing officers that need to be
addressed.

First, the OES only solicits the views of the government agencies involved in
the hearing in determining the performance of the hearing officer. While soliciting
agencies' views appears appropriate, to ensure fairness the DES should also seek the
views of the other parties involved in the hearings. As the parties' views could be
affected by the outcome of the hearing officer's decision, obtaining the views of both
parties to the hearing would help provide balance in the evaluation.

Another problem with the OES' evaluation process is that it only asks for
evaluations at the end of the hearing officer's three-year term. This presents difficul-
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ties for an agency that only dealt with that hearing officer at the beginning of the
hearing officers' term. In fact, some evaluations could not be completed because there
was no one still at the agency who had been involved in hearings conducted years
before. One OES evaluation respondent noted, "This was so long ago it was difficult to
recall details." The OES could correct this problem by sending out an evaluation fonn
shortly after each hearing is conducted. At that time, respondents would be better able
to assess hearing officers' performance.

Another concern pertains to the meaning attached to each numerical rating.
From review of the evaluations submitted to the DES, it was evident that there were
inconsistencies in the way different reviewers used the rating scale. Since the OES
uses a straight average in determining a hearing officers' final score, it does not ac
count for differences in a reviewer's rating system. One way to address this inconsis
tency would be to directly ask reviewers whether they recommend the hearing officer
for continued service. This would provide a clear indication of the reviewer's opinion of
a hearing officer's overall performance.

Further, given the clear problems that have been identified with the perfor
mance ofsome hearing officers, it is questionable whether the required minimum score
used by the DES (21 out of a possible score of 35) is sufficient to eliminate hearing
officers with poor performance. In practice, the OES has always reappointed a hearing
officer who desires to be on the list, although it has temporarily delayed the appoint
ments of a few hearing officers who received relatively low ratings. The OES should
conduct an in-depth review of its evaluation scale to assess the appropriateness of its
required minimum rating. In doing so, it should solicit the views of user agencies.

Finally, while most of the criteria the OES uses on its evaluation form appear
appropriate in addressing hearing officer performance, one criterion - "character" 
does not appear to add any value to the assessment. Moreover, it appears that almost
all reviewers consistently rate the category the same way. Therefore, the OES should
consider removing it from its evaluation form.

Recommendation (5). The Office of the Executive Secretary of the
Supreme Court should conduct a review of its hearing officer evaluation pro
cess. In part, the process should be revised to incorporate the views of all
parties to a hearing concerning the hearing officer. Further, the Office of the
Executive Secretary should obtain the individual evaluations on a more timely
basis. In addition, the Office should consider revising the evaluation form to
directly ascertain each party's views of the hearing officers' continued ser
vice. Finally, the Office of the Executive Secretary should reassess the re
quired minimum score used in making reappointment decisions.

Removal of Hearing Officers

Hearing officers can be removed from the list of those qualified to hear griev
ance cases by the DES and by DERC. The DES has the option not to reappoint a
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hearing officer at the end of his or her three-year term or to remove a hearing officer at
any time for cause. DERC also can remove hearing officers from the list ofthose quali
fied to hear State grievance cases based on its internal review process.

Since inadequate hearing officer performance can negatively impact the griev
ance process, it appears appropriate for DERC to make removal decisions based on the
performance measures it has developed. However, to ensure the independence of the
system, it may be necessary for the OES to serve as an independent appeal to these
decisions. To give the appropriate authority to both the OES and DERC, changes to
the Code ofVirginia will be necessary.

The reappointment process has been delayed by both DERC and the OES.
Initially, DERC did not submit hearing officer evaluations to the OES on a timely
basis. Subsequently, the OES delayed making final decisions concerning reappoint
ments. Currently, there are decisions pending on 49 hearing officers due for reap
pointment since August 1998. This has created confusion and concern among hearing
officers and needs to be remedied.

Removal Process for Grievance Hearing Officers Needs to Be Revised
and Clarified in the Code ofVirginia. Both DERC and the OES can remove hear
ing officers from consideration for assignment to grievance hearings. The Administra
tive Process Act gives the Executive Secretary of the Supreme Court the authority in
§9-6.14:14.1 D and E. Part D allows for the hearing officer to be removed from the
rotation list if the hearing officer has not rendered a decision within 90 days, and then
does not respond within 30 days to a written notice that the decision is due. Part E
provides the following process for removal:

The Executive Secretary shall remove hearing officers from the list,
upon a showing of cause after notice in writing and a hearing. When
there is a failure by a hearing officer to render a decision as required
by subsection D, the burden shall be on the hearing officer to show
good cause for the delay. Decisions to remove a hearing officer may
be reviewed by a request to the Executive Secretary for reconsidera
tion, followed by judicial review in accordance with the Administra
tive Process Act (§ 9-6.14:1 et seq.).

In the past five years the OES has removed only one hearing officer for cause. The
Executive Secretary's authority for the removal process has been in effect since 1986.

Hearing officers can also be removed by not being reappointed to another term
based on their evaluation results. If the OES decides not to reappoint a hearing officer
to the list, it provides the hearing officer with an opportunity for a hearing.

A recent federal district court case (Kennedy v. McPhie, Eastern District Court
case number 3:99CV358) supports the DERC director's position that DERC also has
authority to remove hearing officers from use in grievance cases. DERC's selection
policy states that the director of DERC may remove a hearing officer from its "active"
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list based on concerns with the quality and timeliness of the hearing officer's work, the
fitness of the hearing officer from the standpoint of professionalism, temperament,
and demeanor, or because of a pending recommendation from DERC to the OES to
have the hearing officer removed from the DES list.

Based on these factors, eight hearing officers have been removed from hear
ing DERC grievance cases during the past year. Seven of these were due to a pending
recommendation for their removal from the DES list. An additional hearing officer
was removed by the DERC director based on a DERC ruling that the conduct of that
hearing officer was unprofessional relative to a grievance case. Another hearing of
ficer was removed from hearing cases by the previous DERC director in 1996. In addi
tion, there are a number of hearing officers who have voluntarily removed themselves
from the list temporarily (for example, due to medical reasons).

According to DERC's selection policy, hearing officers removed from the DERC
list by the director are notified in writing of that action and are provided an opportu
nity to meet with the director to discuss any concerns. Mter this step, the director of
DERC will then issue a final decision as to whether the hearing officer will become
eligible to hear additional grievance cases. However, four ofDERC's removal decisions
were made prior to the establishment of this formal selection policy in August 1999.
As such, these hearing officers have not been notified of their removal from the list and
have not been given an opportunity to meet with the DERC director.

The dual process for removal of hearing officers from consideration for griev
ance hearings and the lack of notification by DERC to some of the removed hearing
officers has caused some confusion among the hearing officers and resulted in ques
tions about the fairness of the respective removal processes. To clarify both the DES'
and DERC's roles in the removal process, the Code of Virginia should be modified to
more clearly define DERC's authority to remove hearing officers from the list of those
eligible to hear grievance cases. However, to preserve the independence of the system,
hearing officers should be able to appeal the decision to the OES. On appeal, the DES
could provide a hearing if requested, and make the final determination regarding the
hearing officer's removal from the list of hearing officers qualified to hear grievance
cases.

Recommendation (6). The General Assembly may wish to amend §2.1
116.03 of the Code of Virginia to explicitly authorize the Department of Em
ployee Relations Counselors to remove hearing officers from the list of hear
ing officers qualified to hear grievance hearings. In addition, the General
Assembly may wish to amend the Code ofVirginia to provide for an appeal of
a hearing officer's removal to the Executive Secretary of the Supreme Court.

OES Reappointment Process Has Been Delayed. There are several fac
tors that have contributed to delays in the OES' reappointment process. First, DERC
has not completed on a timely basis evaluations on the 46 hearing officers due for
reappointment between August and December 1998. The evaluations are generally
due to the OES by the date the hearing officer's appointment expires. By the spring of
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1999, DERC had completed 30 evaluations for hearing officers with appointment expi
ration dates of August through October 1998. In addition, one evaluation was com
pleted in August 1999 and eight were completed in September 1999. (All had expira
tion dates of September 1998.) As of November 1, 1999, DERC still had not completed
five of the evaluations with expiration dates of September and October 1998. DERC
cites the time required for a more thorough evaluation process as the cause for the
delays. This revised process was described in the preceding section of this report.

The DES has also been slow in completing evaluations and acting on reap
pointments. Even after DERC's summary evaluations were provided to the DES, it
has not acted quickly to make reappointments. For example, the DES has not acted on
any appointments that have expired since August of 1998, although it has had 65 per
cent of DERC's evaluations since May 1999. In addition, it has failed to request the
evaluations for all hearing officers due for reappointment in 1999.

Because DERC has cited some of the hearing officers for poor performance,
the OES should act on these evaluations as soon as possible. Under the current pro
cess, these hearing officers are still hearing non-grievance administrative cases. The
number of cases heard by these hearing officers should be minimized in case the OES
concludes that the perfonnance of these hearing officers is inadequate. Other agencies
should not have to be sUQjected to poor hearing officer performance due to the DES'
tardiness in making reappointment decisions. Therefore, the OES should take the
necessary steps to address the backlog of hearing officer evaluations and reappoint
ments.

Recommendation (7). The Office of the Executive Secretary of the
Supreme Court should take immediate action to address the evaluation and
reappointment of hearing officers as soon as possible.
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III. System-Wide Assessment of the
Current Grievance Hearing System

Virginia's use of part-time hearing officers to resolve employment disputes
provides for some inherent strengths and weaknesses. Foremost among the strengths
is the independence of the hearing officers. This independence is important to the
system, as it helps ensure neutral arbitrators to provide administrative due process to
grievants. The major weakness of the current system is that it does not promote con
sistency in written decisions of the hearing officers. This lack of consistency presents
difficulties to agencies in interpreting and carrying out State and agency policies, and
may lead to a perception that the process is unfair.

JLARC staff have identified a number of steps that could be taken to address
the deficiencies of the current system. These steps include reducing the number of
hearing officers, developing a consensus on the role ofhearing officers, enhancing train
ing and communications between hearing officers and the Department of Employee
Relations Counselors (DERC), improving the timeliness of DERC rulings pertaining to
grievances, and providing a mechanism for conforming decisions to agency policies.
The added value of instituting an appeals process to enhance consistency and revise
incorrect decisions is also examined.

ABILITY OF CURRENT SYSTEM TO MEET GRIEVANCE SYSTEM GOALS

JLARC staff identified general goals of an employee grievance system, and
then assessed the current grievance system in terms of how well it meets each of the
goals. Identification of the strengths and weaknesses of the current system provides a
measure of the extent to which the system needs to be modified. Based on this analy
sis, the major strengths of the current system are its ability to provide independent,
impartial adjudicators for employee grievances. The major shortcoming of the current
system is that it does not promote consistency in grievance decisions.

Goals of the Employee Grievance System

Based upon a review of the Code ofVirginia , arbitration literature, and inter
views with Virginia and other state grievance administrators, JLARC staff identified
six goals for a grievance hearing system. These goals include impartiality, indepen
dence, consistency, expertise, timeliness, and cost-effectiveness. These goals are all
necessary components for a quality grievance system. When the Virginia Personnel
Act was amended in 1973 to establish the grievance procedure, the stated purpose of
the grievance procedure was to "...afford an immediate and fair method for resolution
of disputes between an Agency and its employees" (1973 Va. Acts, Ch. 7). Thus, fair
ness, or impartiality, and timeliness are easily identified as goals of the hearing officer
system. Independence is labeled as an important goal in several publications pertain-
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ing to employment dispute hearings and was also identified as an important goal in
interviews conducted by JLARC staff. Consistency and expertise were identified as
important goals by DERC staff and staff responsible for administering grievance sys
tems in other states. Cost-effectiveness is a goal of any public policy. These goals, as
they relate to an employee grievance system, are defined below.

Impartiality. The hearing officer system should provide fair, unbiased adju
dicators for conducting grievance hearings. Impartial adjudication is a necessary com
ponent in providing administrative due process to those affected by government ac
tions. The hearing officers need to disclose any special relationships they may have
with either party to a grievance. In addition to individual hearing officers being im
partial, the system also should be impartial in the manner in which hearing officers
are assigned to a case. Due to the necessity of impartiality in providing the Constitu
tional right of due process, it appears that the goal of impartiality of hearing officers
and the hearing officer system should be given highest priority.

Independence. Nearly as important as impartiality itself is the appearance
of impartiality. Independence of the hearing officers from either the agency or the
employee is necessary for maintaining the appearance of impartiality. The system
must be perceived as fair and equitable by both parties in order to be effective at re
solving disputes. Any relationship between the hearing officers and either party re
duces the perception that the system is unbiased, which could erode confidence in the
system, reduce morale in the workforce, and lead to further disputes between employ
ees and agency management.

There are several levels of independence that hearing officers may have in
relation to the parties of a grievance. The least independent system would be one in
which the hearing officer is employed by the same agency as the grievant. Hearing
officers employed by a separate agency within the executive branch enjoy a much greater
level of independence, but still could be subjected to influence by budget actions and
political appointments. Hearing officers outside the executive branch of government
afford the highest level of independence when ruling on classified employee disputes.

Consistency. It is important that interpretation of policies be applied in a
consistent manner. Consistency ofrulings for similar grievances promotes equity across
individuals and increases confidence in the system. Consistency increases understand
ing of State and agency policies and may eventually lessen the need for the use of
hearing officers to settle some disputes. If policies are interpreted in a consistent
manner, both parties to a grievance will have a good idea ofhow the hearing officer will
rule, which could lead to more cases being settled before the final step of the grievance
process.

Expertise. As hearing officers gain more experience hearing grievance cases,
the quality and consistency of their decisions will generally improve. In addition, the
hearings are likely to be conducted in a more professional and proficient manner. If
the parties to a grievance perceive that the hearing officer has knowledge of the appro
priate laws and policies and expertise in dispute resolution, they will have more confi-
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dence in the system and acceptance of the decision. Expertise of the hearing officers
adds stability and continuity to the interpretation of State policy.

Timeliness. It is very important to both employees and agencies that dis
putes are settled in a timely manner. Lengthy delays in dispute resolution may cause
undue hardships to grievants who have been wrongfully terminated or disciplined.
Agencies also suffer from lengthy delays as they are forced to proceed with the busi
ness of the State and their personnel matters under an air of uncertainty. Alternative
dispute resolution systems, such as the hearing officer system in Virginia, are designed
to provide a speedy and less burdensome resolution to disputes than the courts would
offer. If decisions are not produced in a timely manner, the effectiveness andjustifica
tion for the arbitration process is put into question. Because of the hardships placed
on parties to a grievance, a process that is not timely may not be fair.

Cost-effectiveness. Grievance cases should be resolved in an efficient man
ner so that they do not place an undue financial burden on the State, agencies, and
grievants involved. One rationale for having an administrative hearing process is that
it is more cost-effective than pursuing the matter in the courts. However, while cost
effectiveness is a goal, it must be secondary to the need for due process. Due process
requires that certain procedures be followed that necessarily lengthen the process and
make it more costly. Cost-effectiveness should be a goal within the boundaries of due
process.

Assessment of the Current System's Achievement of the Goals

JLARC staff examined the current grievance system to assess how well it
meets each of the goals considered important. The current system appears to meet
three of six goals well, but needs improvement relative to three other goals (Figure 7).
The clearest strength of Virginia's current hearing officer system is its ability to pro
vide independent hearing officers in an impartial manner. The hearing officers, being
private attorneys contracted to settle public employment disputes, are independent of
any State agency. This independence allows them to conduct hearings and issue deci
sions in an impartial manner, without the personal concerns a State employee may
have when rendering decisions. While the impartiality of certain hearing officers may
be questioned due to their decisions on past grievances, the system is impartial as long
as the hearing officers are selected on a rotating basis. The independence of hearing
officers and the impartial selection of hearing officers for grievance cases help ensure
that both parties to a grievance are equally likely to receive a fair hearing.

The part-time hearing officer system in Virginia also provides ample flexibil
ity to the State for adjusting to changing workloads and producing timely and cost
effective resolutions. Given the number of hearing officers on the list, the system is
able to accommodate a large number of grievance hearings in any given time period.
Conversely, State resources are not used inefficiently in times when the workload is
lower. Since the hearing officers are not State employees, the State is not responsible
for covering their benefits, which provides further cost savings to the State. However,
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Figure 7

Assessment of the Grievance Process
in Meeting Goals of the System

Goal Assessment

Impartiality of Hearing Officers ./

Independence of Hearing Officers ./

Consistency of Decisions K

Expertise of Hearing Officers 0

Timeliness of Decisions 0

Cost-effectiveness of Process t/

Key: ,,= Meets goal 0 =Meets goal but needs improvement X =Does not meet goal

Source: JLARC staff analysis.

the infrequency of case assignments may cause grievance resolutions to be more time
consuming and costly. A more experienced corps of hearing officers would be able to
dispatch grievances more quickly, particularly if they had a case log of past decisions
available to them. With the combined experience of past decisions, they would not
have to "reinvent the wheel" for each grievance hearing.

The clearest weakness of the current system is the lack of consistency in hear
ing officer decisions, which is in part a function of the lack of expertise of hearing
officers with regard to State policy and conducting grievance hearings. Due to the
large number of hearing officers on the list and the lack of available past decisions to
rely on, inconsistent rulings for similar cases are likely to occur. Inconsistent rulings
leave both agencies and employees in doubt of the interpretation of the policy. Due to
the relatively few number of cases assigned to each hearing officer, it is difficult for the
hearing officers to gain the experience needed to conduct grievance hearings in a profi
cient manner and to keep current on the various agency policies. Hearing officers also
receive only a minimal amount of training each year, which is another contributing
factor in inconsistent decisions.

During the course of this review, agencies provided a number of examples of
decisions they believe demonstrate inconsistencies in hearing officer decisions. For
example:

The Department orMental Health, Mental Retardation, and Substance
Abuse Services cited inconsistencies pertaining to grievances in pa-
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tient abuse cases. Staff reported that some hearing officers interpret
the policy as requiring the intent of the employee to abuse the patient,
and have therefore reinstated employees based on their lack of intent.
Other hearing officers interpret the policy to mean that intent is not
required in patient abuse cases, and have upheld agency terminations.

* * *

An example provided by DERC pertains to the Department of
Transportation's drug policy. Two employees were terminated by the
department in separate incidents for testing positive for the use of
marijuana. The grievances were decided by different hearing offic
ers. One employee was reinstated while the other's termination was
upheld due to different interpretations of the agency policy.

* * *

The Department ofCorrections also cited an inconsistency in decisions
pertaining to its drug policy. Staff provided an example in which a
hearing officer reinstated an employee, after having tested positive for
drugs, based on an interpretation ofagency policy that a positive drug
test must be "tied to use, impairment or endangerment in or on the
workplace." Department staff reported that this interpretation is dif
ferent than that ofother hearing officers who have had similar cases.

While some perceived inconsistencies could be due to the consideration of dif
ferent mitigating circumstances or to unclear agency policies, others cannot be readily
explained. These inconsistencies can undermine agency policies and negatively affect
the fairness of the grievance process. The next section discusses actions that could be
taken to minimize the weaknesses in the current system.

ACTIONS NEEDED TO BETTER MEET GRIEVANCE SYSTEM GOALS

There are a number of steps that could be taken to address the concerns noted
with the grievance hearing process and hearing officer system. First, the number of
hearing officers who hear grievance cases should be reduced. This would enable the
remaining hearing officers to gain more experience, which in turn could help minimize
inconsistencies and errors in hearing officer decisions. In addition, the role of hearing
officers in deciding grievances needs to be identified and explained to all hearing offic
ers, agencies, and other interested parties. Currently, inconsistencies arise out of a
lack of clear consensus on what the role of hearing officers is, particularly in disciplin
ary cases.

Improvements are also needed in preparing hearing officers for their respon
sibilities regarding grievances. In particular, DERC needs to modify and enhance its
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annual training for hearing officers. It also needs to maintain an ongoing dialog with
hearing officers, providing them with access to information throughout the year that
will enable them to perfonn their duties well.

DERC also needs to address delays in the grievance process resulting from
untimely DERC rulings. The average length of time DERC takes to issue rulings has
increased considerably in the past two years, placing an unreasonable burden on both
grievants and agencies.

Finally, a mechanism needs to be instituted to enable review ofhearing officer
decisions for consistency with agency policies. While the current hearing officer sys
tem in general appears sound, instituting these steps would result in an improved
system that better meets the needs of State agencies and employees alike.

Number of Hearing Officers Should Be Reduced

In 1998, there were 121 DERC qualified hearing officers who were assigned
296 grievance cases. This was an average of only 2.4 grievance cases assigned to each
hearing officer in 1998. This small grievance caseload limits the ability of hearing
officers to maintain expertise in State personnel policy and law. Further, the likeli
hood for inconsistent decisions is increased due to the large number of hearing officers
issuing decisions.

As mentioned in Chapter II, hearing officers are selected for individual cases on a
rotating basis from the particular region in which they live. Slight regional differences
exist in the number ofcases that hearing officers typically receive. This stems from differ
ences in the number of hearing officers and number of grievance hearings in each region.
Table 2 shows the number of hearing officers, the number of grievance hearings, and the
average number of grievance hearings per hearing officer for each region for 1998.

I
I Table 2 I

I

Hearing Officer Caseload, 1998

Region

1

2
3
4
5
6

Number of
Hearing Officers

44

27
30
14

3

3

Number of
Grievance Hearings

146

52
51
35
6
6

Average Number of Hearings
per Hearing Officer

3.3
1.9
1.7
2.5
2.0
2.0

Source: JLARC staff analysis of DERC database.
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Many of the hearing officers are concerned about not hearing enough cases in
a given year. As part of the JLARC survey of administrative hearing officers, hearing
officers were asked, "Do you believe that the current number of grievance cases that
you are assigned is adequate to maintain expertise in State personnel issues?" Ap
proximately 60 percent of the respondents answered that they do not believe that the
current number of cases is adequate to maintain expertise. Specific comments pro
vided by hearing officers ineluded the following:

Owing to the size of the hearing officer pool, I receive an appoint
ment about every three months. With so few cases, one loses exper
tise in the handling of the cases and writing decisions that are clear,
concise, and fair to all parties.

* * *

Increase number of hearings. No amount of training can train hear
ing officers to competently do what we only do once or twice a year.

* * *

Most hearing officers must reacquaint themselves with the law and
procedures appropriate each time they are assigned a case. That is
inefficient. If more cases were assigned, expertise would be devel
oped and remembered - that requires fewer hearing officers.

* * *

We are not assigned cases often enough to maintain proficiency.

Hearing officers also expressed opinions about how many cases they thought
hearing officers should hear to be able to maintain expertise in State personnel issues.
As mentioned previously, approximately 60 percent of the JLARC survey respondents
did not believe that the current number of cases assigned was adequate to maintain
expertise in State personnel issues. On average, these respondents felt they needed
approximately eight cases per year to maintain expertise in State personnel issues.
This is significantly larger than the overall average of 2.4 grievance hearing assign
ments per hearing officer in 1998.

In addition, all survey respondents were asked, "How many grievance cases
would you like to be assigned per year?" On average, hearing officers wanted to hear
approximately 9.6 grievance cases per year. This reflects a willingness on the part of
hearing officers to hear at least as many cases as necessary to maintain expertise.

In addition to the hearing officers themselves, staff members at DERC ex
pressed concerns about the low number of cases that hearing officers receive in a year.
DERC staff reported that having fewer hearing officers would allow those hearing of
ficers to gain the needed expertise in State personnel issues by hearing more cases,
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and this would lead to more consistent decisions. This sentiment was shared by sev
eral of the State agencies interviewed during the course of this review.

To address concerns with expertise, it appears clear that there needs to be a
reduction in the number of hearing officers on the Office of the Executive Secretary of
the Supreme Court (OES) list who are eligible to hear grievance cases. (While this
report only addresses the use of hearing officers in grievance cases, the number of
hearing officers was also raised as a concern pertaining to their assignment to special
education cases, administered by the Department of Education.) To effect this reduc
tion, three issues have to be addressed.

The first issue that needs to be addressed pertains to the OES' authority to
place limits on the number of hearing officers on the list. Section 9-6.14:14.1A of the
Code ofVirginia states that, "The Executive Secretary shall have the power to promul
gate the necessary rules for the administration of the hearing officer system." The
Executive Secretary of the Supreme Court does not believe that this authority extends
to setting a cap on the number of hearing officers. Therefore, clarification of the law is
needed to specifically give the OES the authority to set a limit on the number of hear
ing officers in each region as part of its duties in the administration of the list of hear
ing officers.

The second area to be addressed concerns the need to identify a target number
ofhearing officers per region. The OES and DERC need to formulate a plan identifying
a range in the number of hearing officers that they think should be available to hear
grievance cases in each region. The plan should consider the minimum caseload needed
to be able to maintain expertise in grievance issues. Because some regions have very
few grievances each year, the plan should also identify a minimum number of hearing
officers per region that would be necessary to ensure that a hearing officer would be
available whenever needed.

Based on current caseload data and responses to the hearing officer survey,
JLARC staffdeveloped some suggested ranges for the number ofhearing officers needed
in each region. Table 3 provides the suggested range of hearing officers per region
based on the number of grievance hearings the hearing officers want to hear in a year
and the number of cases the majority of the hearing officers responding to the survey
felt were necessary to maintain expertise. This analysis is an example of one way to
determine what the appropriate number ofhearing officers per region should be. Based
on the caseload data from the survey, this would result in the elimination of approxi
mately two-thirds of the hearing officers currently on the list.

The final issue that needs to be addressed concerns developing a strategy for
reducing the number of hearing officers. Again, DERC and the OES should work to
gether to determine how best to reduce the number of hearing officers while still hav
ing a minimal number available in each region. Possible ways that should be consid
ered to reduce the number include closing the current rolls, not reappointing lower
rated hearing officers, eliminating hearing officers who are unwilling to hear a set
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I
I Table 3 I

I

Suggested Range of Hearing Officers per Region Based on Caseload

Region

1
2
3
4
5
6

Suggested Target Range of Hearing Officers

15-18
5-7
5-6
3·4

Note: The lower number of the range is based on the average number of cases the hearing officers would like to be
assigned and the higher number of the range is based on the average number of cases they reported needing
to maintain expertise.

• The number of cases in these regions for 1998 would suggest less than one hearing officer for the region. However,
a minimum number of hearing officers would be needed. This minimum number should be decided by DERC and
the OES.

Sources: JLARC staff analysis of responses from the JLARC Survey of Administrative Hearing Officers, September
1999, and DERC database.

minimum number of cases, and eliminating hearing officers who cannot routinely par
ticipate year round.

Recommendation (8). The General Assembly may wish to consider
amending §9-6.14:14.1 of the Code ofVirginia to give the Executive Secretary
of the Supreme Court specific authority to set a limit on the number of hear
ing officers in each region.

Recommendation (9). The Office of the Executive Secretary of the
Supreme Courtt in coordination with the Department of Employee Relations
Counselors t should develop a plan to reduce the number ofhearing officers in
those regions where there are currently too many hearing officers. The plan
should include consideration of caseload trends and the minimum number of
hearing officers needed in each region.

Role of Hearing Officers in Deciding Cases Needs to Be Defined

A prerequisite to having consistent decisions is a clear understanding by all
parties as to the role of hearing officers in the grievance hearing process. Currently,
there are differences of opinion as to their role in deciding grievance cases, particularly
those involving discipline. IdentifYing a clear set of ground rules for basing decisions
in disciplinary cases would result in increased consistency of decisions and provide a
mechanism against which DERC could appropriately evaluate a hearing officer's per
formance.
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The Code of Virginia identifies some of the specific duties of hearing officers
but does not identify the parameters of the hearing officer's authority in deciding a
grievance case. For example, it does not specify whether the hearing officer is to inde
pendently decide what disciplinary action is warranted based on the facts of the case
and any mitigating circumstances, or rather, is to review agency management's action
for reasonableness and consistency with State policy. By default then, DERC is given
the responsibility to identify the role of the hearing officer.

The Grievance Procedure, issued by DERC, states that hearing officers have
the authority to "determine the grievance based on the evidence ... and provide appro
priate relief." DERC's Rules for Conducting Grievance Hearings further states that,
"Incases involving discipline, the hearing officer reviews the facts de novo to deter
mine whether the cited actions constituted misconduct and whether there were miti
gating circumstances to justify a reduction or removal of the disciplinary action." This
language implies that the hearing officer is essentially supposed to substitute his or
her judgment for that of agency management.

This interpretation is supported by comments provided from hearing officers
to JLARC staff. For example, one hearing officer stated that, "1 don't see how you can't
to some extent substitute your views for management. It's the reason hearing officers
exist." Another hearing officer noted, "Some agencies think they don't make mistakes,
but that's the reason for this process - because there's another side."

However, current DERC management has stated that some hearing officers
overstep their authority by usurping the role of agency management in disciplining its
employees. DERC staff have recently begun identifying decisions in which they be
lieve the hearing officer has "substituted his judgement for that of agency manage
ment." In these cases, DERC staff have either brought the matter to the attention of
the hearing officer through a hearing appointment letter or have included the concern
in the hearing officer evaluation submitted to the OES. For example:

In a recent hearing officer evaluation submiUed by DERC to the DES,
the evaluation stated that "Decisions also reflected a willingness by
[hearing officer] to substitute his judgement for that ofmanagement
in determining what acts by employees constituted violations under
SOC [Standards ofConduct] policy. "

Not surprisingly, this view is shared by some State agencies. For example, in
one hearing officer evaluation completed by an agency, the agency representative wrote,
"The hearing officer's decision in this case is a good example of how hearing officers
substitute their judgment for that of the manager who takes a particular action." The
hearing officer in this case had modified the agency's disciplinary action from a "Group
III with termination" to a "Group III with a 3D-day suspension."

According to DERC staff, their interpretation of the hearing officer's role is
premised on §2.1-116.06 of the Code ofVirginia, which states that "Management re
serves the exclusive right to manage the affairs and operations of state government."
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However~ this excerpt is contained within a section that discusses the types of griev
ances that mayor may not proceed to a hearing. It is not clear that this language is
intended to identify parameters for a hearing officer's decision on a grievance qualified
for a hearing. Further, this distinction drawn by DERC is not identified in any written
documents supplied to hearing officers~ nor was it discussed in the most recent annual
training for hearing officers provided by DERC.

It appears, therefore, that hearing officers may be receiving mixed, or at least
unclear~ signals from DERC concerning their role in deciding grievances. For example:

In a recent hearing officer evaluation submitted by DERC to the DES,
the evaluation stated that "it is arguable but not certain that [the hear
ing officer] inappropriately substituted his judgment for that ofagency
management. ... Hearing officers do not sit as {super-personnel officers'
and are not to substitute their judgment for that of agency manage
ment." In one ofthe cases referenced, a lack ofuniform enforcement of
policy was cited in the hearing officer's decision to reduce the disci
plinary action. However, as described in DERC's Rules for Conducting
Grievance Hearings, one mitigating circumstance that hearing offic
ers can consider is whether there has been {{consistent application" of
policy.

It may be inappropriate to criticize hearing officers for usurping agency management's
authority when the role of hearing officers has not been clearly identified.

Further, under these circumstances it is reasonable to expect that hearing
officers would also have differences of opinion as to their role. These differences would
likely manifest in inconsistencies in hearing officer decisions. For example, two hear
ing officers may both decide that an employee committed a certain violation of policy.
However, a hearing officer who believes that her role is to decide whether the agency~s

disciplinary action was within the range allowed by the Standards of Conduct may
decide differently than a hearing officer who believes her role is to order the level of
discipline that she thinks is reasonable under the circumstances.

Ultimately, a decision needs to be made as to what the role of hearing officers
is to be in deciding cases involving discipline. It appears appropriate that the General
Assembly should be responsible for articulating this policy, given its far-reaching im
plications for employee grievance outcomes. This policy should then be prominently
stated in DERC's Rules for Conducting Grievance Hearings and should be emphasized
in the annual training for hearing officers.

Recommendation (10). The General Assembly may wish to consider
identifying in statute the role of hearing officers in deciding cases, particu
larly those involving employee discipline imposed by an agency. Factors to
consider would include whether the hearing officer should independently
determine an appropriate discipline for the misconduct taken or whether the
hearing officer should only review the agency's discipline imposed for consis-
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tency with policy, and whether hearing officers should consider mitigating
circumstances in arriving at their decisions.

Recommendation (11). The Department ofEmployee Relations Coun
selors should modify its hearing officer guidance documents to reflect the
General Assembly's definition of the role of hearing officers in grievances. It
should also routinely explain this role at the annual hearing officer training.

DERC's Hearing Officer Training Needs to Be Enhanced

As noted in Chapter I, hearing officers are required to have eight hours of
DERC training annually to be eligible to hear grievance cases. In addition, new hear
ing officers who wish to hear grievance cases are required to attend an orientation
session. These training sessions are held in conjunction with the OES' fall training
conference for hearing officers.

JLARC staff assessed the training provided by DERC through review of all
DERC training materials from the past three years, attendance at the most recent
hearing officer training, responses to the JLARC survey of hearing officers, review of
hearing officer evaluations of DERC's training, and interviews with DERC and other
State agency staff. Review of this information suggests that DERC needs to expand its
training for new hearing officers and modify its annual training to better meet the
training needs of hearing officers. To do so, DERC will need to commit more time and
effort to its training program for hearing officers.

Training for New Grievance Hearing Officers Should Be Expanded.
New grievance hearing officers are provided a two-hour orientation to the grievance
hearing process by DERC. The most recent orientation session included a description
of the grievance procedure and basic hearing officer responsibilities, a brief overview of
the Standards of Conduct, and a discussion of DERC's hearing officer selection and
evaluation processes. In addition, a current grievance hearing officer provided some
practical tips for administering hearings.

While the information provided was important and useful, it does not provide
all the information necessary to adequately prepare a new hearing officer to hear griev
ance cases - particularly given that hearing officers are private sector attorneys who,
in many cases, may not have had prior exposure to State personnel policies and issues
before. For example, DERC does not discuss with new hearing officers the types of
cases they may expect to be assigned. As one hearing officer stated in evaluating the
orientation:

Give us a list of what cases are heard: police, mental health workers,
etc. What agencies are involved?

Further, DERC does not provide detailed infonnation concerning what basic
information should be contained in a decision and what would be considered a "good"
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decision format. In contrast, the hearing officer training provided by the Department
of Education (DOE) for special education cases includes an in-depth discussion of pre
vious case decisions. In addition, DOE provides hearing officers with a detailed listing
of the items that should be contained in all decisions.

Some examples of the types of information that new grievance hearing offic
ers should be provided include:

• key DPr personnel policies besides the Standards ofConduct,

• the existence and use of formal DPT interpretations of policies,

• the relationship between agency policies and DPT policies,

• agency policies that are most commonly involved in grievances, and

• discussion of the role of hearing officers in deciding disciplinary cases.

Providing this information would better prepare new hearing officers for griev
ance hearings. However, it would likely require expanding the length of time spent
training new hearing officers.

Recomm.endation (12). The Department ofEmployee Relations Coun
selors should expand its training for new grievance hearing officers to more
comprehensively orient the hearing officers to State personnel policies as well
as the types of cases they can be e~cted to hear.

Annual Training Needs to Be Enhanced. The annual hearing officer train
ing provided by DERC is generally well received by the hearing officers. Of hearing
officers responding to the JLARC survey, three-fourths reported that DERC's training
was good. In addition, the training evaluation forms completed by hearing officers at
the close of the training reveal general satisfaction with the training sessions.

However, there are two primary concerns that have been frequently raised
about DERC's training. First, hearing officers reported that the relevance ofmuch ofit
to the grievance cases hearing officers commonly hear is not readily apparent. For
example, a lot of time in the most recent training was spent explaining various federal
laws, such as the Americans With Disabilities Act (ADA). A number ofhearing officers
questioned the applicability of that training, as the following quotes from hearing offic
ers state:

It seems to me that rarely do cases appear that involve issues ofTitle
VII or the ADA or other similar civil rights statutes. Most cases
seem to involve discipline. Yet hours of each years training focuses
on civil rights laws. I find that more real life hearing issues should
be addressed -like case examples and discussion ofwhat should have
been done.
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lie * *

The annual DERC training misses the point. All too often the morn
ing session lacks content ... Give us a solid 1.5 hours on hearing
officers nuts & bolts - administrative and substantive problems and
be prepared to answer them. Yesterday lat this fall's training], DERC
tried to duck questions by saying "it's in the statutes." That's fine,
but the seminar was the chance to educate 120 officers about the
statutes. All too often the seminars spend 3 or more hours on com
plex federal employment law issues (ADA, FMLA, Title VII). We
should have some of this, but no hearing officer I spoke to yesterday
has ever seen such claims. Usually it's whether an employee was
late, joyrode with the agency car, etc.

* * *

I have yet to have a grievant plead any of the sophisticated federal
body of employment law on which we spent close to 2 hours.

* * *

Recent training included discussion of the Americans with Disabili
ties Act and the Family Medical Leave Act. Based on audience reac
tion, I am convinced that there is great confusion concerning the ap
plicability of those and other federal and state laws. Could DERC
devise a handbook or promote training to clarify the parameters of
applicability?

* * *

The practical application of the training to the grievance cases typi
cally heard by hearing officers is not readily apparent.

Second, the training lacks an applied component in that hearing officers do
not get to discuss, or even hear about, actual cases that have gone before hearing offic
ers or practical/procedural issues that arise during hearings. Some of the suggestions
and comments provided by hearing officers include:

Take a decision and have a panel pick it apart and/or have a mock
hearing with evidentiary issues.

* * *

I would like to hear more about pragmatic problems that will in time
affect all hearing officers - privacy of records, power to have records
produced, in camera examination ofdocuments, effective approaches
to pre.hearing conferences.
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* * *

The speaker mentioned ... that he had read the hearing officers'
opinions, and he discussed problems in general terms. It would have
been much more helpful ifhe would have shown samples ofh.o. [hear
ing officer] opinions and how he would suggest those be improved....I
want to write good opinions. Showing how to correct poorly written
opinions would be helpful.

* * *

Presenting some actual cases, with which there have been some prob
lems, would be helpful. It seems that many people in the audience
have some cases which were unusual, or they have solved some prob
lems that others have experienced. Let folks tell these stories, and
ask questions or help sort out issues in front of the audience.

Providing this type of information may require revising the training format to include
small group meetings in which a dialog can be generated between the hearing officers
and with DERC.

Further, the training could provide a forum for DERC to discuss specific con
cerns it has with hearing officer decisions. For example, DERC has stated that some
hearing officer decisions improperly "rewrite" agency policies. The annual training
would be an appropriate time to identify examples of this problem and to discuss why
those decisions are incorrect. As mentioned by hearing officers:

Would be helpful to receive copies of state policy which is/are fre
quently applicable in hearings. Would be more interesting if actual
cases were referenced by speakers. Use actual decisions by HO [hear
ing officer] which properly and improperly apply policy.

* * *

If [the DERC Director] is unhappy with our decisions - content, pro
cedure, etc., please have him delineate, more clearly, a "correct" deci
sion.

Three policy areas in particular appear to warrant in-depth training by DERC - poli
cies on drug use, patient abuse, and sexual harassment. Several State agency repre
sentatives cited problematic decisions in these areas. By revising its training to en
compass more practical aspects of a hearing officer's responsibilities, DERC would be
more directly addressing deficiencies identified in hearing officer performance.

Recommendation (13). The Department ofEmployee Relations Coun
selors should revise its training program to better address the types of cases
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hearing officers hear most often. Further, opportunities should be provided
at the training to discuss actual examples of case decisions and procedural
issues that periodically arise.

Hearing Officers Need Access to Grievance-Related Information
on a Routine Basis

Currently, hearing officers are provided few resources to assist them in hear
ing grievance cases and writing decisions. New hearing officers are provided copies of
DERC's Rules for Conducting Grievance Hearings and Grievance Procedure and DPT's
Standards of Conduct for State Employees. However, as previously described DERC
provides little information concerning the types ofcomplaints raised in grievance hear
ings and how these complaints have been addressed by hearing officers. Further, there
is no opportunity provided for hearing officers to discuss common issues that arise in
the course of grievance hearings and to learn from each other's experiences. As a
result, each hearing officer must "reinvent the wheel" concerning many procedural
issues that arise as well as in determining the proper interpretation of agency policies.

There are steps DERC could take to facilitate the exchange of information to
and among hearing officers besides enhancing the annual training. Specifically, DERC
could provide hearing officers with access to redacted versions of past grievance deci
sions. In addition, DERC could provide opportunities for increased information-shar
ing through the use of periodic newsletters and an interactive internet web site. Imple
mentation of these actions should serve to increase the consistency of hearing officer
decisions.

Access to Redacted Past Decisions Should Be Available for Hearing
Officers. Currently, hearing officers are not privy to any grievance decisions except
the ones they have written. Since there are 124 hearing officers who hear grievance
cases, this results in a wide range of approaches to deciding cases and writing deci
SIons.

When asked as part of the JLARC survey of administrative hearing officers,
"What additional assistance, if any, would you like to receive from DERC?," a number
of hearing officers expressed an interest in having access to past grievance decisions.
Responses from hearing officers included the following:

Access to previous hearing officer's decisions. If not all, then publish
an "edited" compilation every year - edited by an objective outsider
who will include representative opinions that reflect both sides as
the prevailing party.

* * *

Publish decisions and index on the Internet.

* * *
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Summaries of statewide opinions to develop a body of law for hearing
officers and improve consistency among hearing officers. Summa
ries could be anonymous as to agency and personnel.

Access to past decisions could be particularly useful to new or less experi~

enced hearing officers. For example, a new hearing officer could look at past decisions
before writing his or her first decision to ascertain what length and format appear to be
acceptable. All hearing officers could benefit from reviewing past decisions to identify
the laws and policies taken into account in similar cases and the typical discipline
imposed for different types of offenses.

DERC management also favors providing hearing officers access to past deci
sions. Citing inconsistencies in the outcomes of cases with similar facts, they reported
that having past decisions available may help minimize these inconsistencies. They
also suggested that the inherent peer review of decisions would encourage sound, well
written decisions.

Several ofthe State agency representatives interviewed reported that it would
be beneficial for agency human resources staffs to also have access to redacted deci
sions. They reported that access to this information would help agency management
in responding to grievances during the resolution steps and in deciding the appropri
ate discipline to impose under various circumstances. They also believe that it would
increase consistency of decisions.

While allowing access to past hearing officer decisions appears to have signifi
cant benefits, an issue that would need to be addressed is the privacy of grievance
records. Grievance proceedings are considered part of an employee's personnel record.
As such, they are protected from disclosure by the Privacy Protection Act (PPA) and
Freedom of Information Act (FOIA). However, from review of the PPA and FOIA, it
does not appear that the use of grievance hearing decisions would be prohibited if all
identifying information were deleted from the decisions before disclosure. DERC cur
rently makes available to the public redacted versions of its grievance compliance rul
ings. Hence, there appears to be precedent for DERC to be able to provide redacted
information pertaining to grievances.

However, to ensure that DERC has the authority to provide the decisions,
additional language could be added to FOIA that would give DERC explicit authority
to provide non-active redacted hearing officer decisions. There are similar provisions
for other agencies in the exclusions section ofFOIA which state that the exclusion does
not prohibit release of some information as long as it does not identify specific indi
viduals. For example, §2.1-342.01 of the Code ofVirginia (FOIA) states:

Investigator notes, and other correspondence and information, fur
nished in confidence with respect to an active investigation of indi
vidual employment discrimination complaints made to the Depart
ment of Personnel and Training. However, nothing in this section
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shall prohibit the disclosure of information taken from inactive re
ports in a form which does not reveal the identity ofcharging parties,
persons supplying the information or other individuals involved in
the investigation.

A section could be added stating that grievance matters are not excluded from being
released as long as the information comes from an inactive hearing decision and it does
not reveal the identity of the parties involved.

Recommendation (14). The Department ofEmployee Relations Coun
selors should provide hearing officers with access to redacted grievance hear
ing decisions.

Recommendation (15). The General Assembly may wish to consider
amending §2.1-342.01 of the Code ofVirginia (Freedom ofInformation Act) to
specify that the exclusion of personnel information does not prohibit the De
partment of Employee Relations Counselors from providing prior hearing of
ficer decisions in a redacted format.

Additional Avenues for Communication Between DERe and Hearing
Officers Should Be Pursued. Currently, there is very little interaction between
DERC and the hearing officers besides the annual training and setting up individual
case assignments. Some hearing officers will call DERC directly if they have questions
concerning the grievance procedure. However, there is no communication with all the
hearing officers on a routine basis.

As part of the JLARC survey of administrative hearing officers, some hearing
officers responded that they would like additional information provided to them. When
asked what additional assistance they would like from DERC, some examples of com
ments included:

A quarterly newsletter with updates on cases that are germane to
the cases we hear; discussion of problems encountered by other hear
ing officers; review of especially outstanding opinions; and other in
formation pertinent to employee grievances.

* * *

Some sort of ongoing infonnation. Perhaps a quarterly newsletter
type format to advise of issues and policy changes or reminders.

DERC staff cited the need for additional training of hearing officers. Use of a
newsletter would be a prime opportunity for DERC to provide ongoing education to
hearing officers throughout the year. A newsletter could provide information that
could not be covered in the annual training. For example, hearing officers could be
kept abreast of changes in applicable laws and State policies. Particularly relevant
excerpts from the annual training sessions could be included as well. Further, it could
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be used to follow up on questions raised during the training. Hearing officers could
also submit topics of interest as well as questions to which DERC staff could respond.
Finally, DERC could use the opportunity to educate hearing officers relative to com
mon problems it sees with hearing officer decisions.

A newsletter could be sent electronically to those hearing officers with e-mail
and through the mail for those who do not have this type of access. The current and
past newsletters could also be posted on DERC's web site so that the hearing officers
could refer to them as needed.

In addition, DERC's web site could be used to provide a forum for hearing
officers to discuss issues among themselves. For example, a new hearing officer with
less experience could seek advice on how to manage the participants in a hearing.
Questions could be posted on an electronic bulletin board so that hearing officers could
answer each other's questions.

By providing more information, DERC could expand the hearing officers' knowl
edge base regarding employee grievances and State policies and laws. This could help
to bolster hearing officers' expertise and lessen concerns about consistency in decision
writing.

Recommendation (16). The Department of Employee Relations Coun
selors should provide opportunities for additional communication and informa
tion sharing between the department and the hearing officers. For example, the
department could provide periodic newsletters to the hearing officers.

Recommendation (17). The Department ofEmployee Relations Coun
selors should provide a medium through which the hearing officers could
have more interaction with each other. For example, the department could
provide an electronic bulletin board so that the hearing officers could respond
to questions posed by their peers.

DERC Needs to Issue Rulings in a More Timely Manner

During the course of this study, questions concerning the timeliness of DERC
rulings were brought to the attention ofJLARC staff. Complaints regarding the length
of time between challenges to DERC and DERC rulings were raised by several sources,
including State agencies, an employee association, and a grievant's attorney. Review
of data on the length of time taken by DERC to issue rulings substantiated these con
cerns. This lack of timeliness by DERC negatively impacts the goal of the grievance
process to provide timely resolution of grievances.

The following case study provides an example of the concerns raised about the
amount of time taken by DERC to issue rulings:
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An agency terminated all. employee in February 1999. The employee
subsequently grieved the termination. In July 1999, the hearing of
ficer issued a decision upholding the grievant's group III notice but
with a suspension rather than termination. The agency challenged
the decision in July, but had not yet received a ruling from DERC
when the agency representative spoke with JLARC staff in late Sep·
tember. Both the agency and the grievant were in limbo, as the agency
has had to keep the job vacant since February, and the grievant has
still not been reinstated. An agency representative stated that the
delay caused by DERC "is not fair to anyone,"and said that the agency
is being blamed for the delay. The grievant's attorney in this case also
voiced concerns about the delay since his client has been out of work
pending a DERC ruling.

As the example illustrates, excessive delays in the grievance process cause hardships
to both agencies and grievants, especially in termination cases. Agencies may be un
able to fill the positions and grievants may be unable to return to work until they
receive the ruling from DERC.

To assess the timeliness ofDERC rulings, JLARC staffcalculated the number of
calendar days between the date each ruling request was received by DERC and the date
each ruling was mailed to the parties of the grievance for all rulings issued since 1995.
Figure 8 shows the average number of days DERC took to issue rulings for each of the
past five years. The data show a sharp increase in the amount of time taken by DERC to
issue rulings beginning in 1998. The average number of days for all DERC rulings (in
cluding compliance, qualification, access, interpretation, reprisal, and other rulings) in
creased from 18.2 in 1997 to 93.7 in 1999 - an increase of more than 400 percent.

DERC rulings were also analyzed by the type of ruling requested and the
issue raised in the compliance challenge. The majority of rulings requested of DERC
relate to qualification and compliance. (As mentioned in Chapter I, qualification rul
ings address whether the grievance may proceed to the hearing stage if not resolved at
the agency level. Compliance rulings concern whether the parties to the grievance
and/or the hearing officer have properly followed the Grievance Procedure.) Within the
compliance challenges, the majority of rulings requested of DERC pertain to adher
ence to pre- and post-hearing procedures (for example, whether a required action was
taken within the maximum number of days allowed by the Grievance Procedure), the
conduct of the hearing, and the hearing decision. Figure 9 (page 60) shows the average
number of days taken by DERC to issue qualification rulings and rulings on the differ
ent types of compliance issues.

The largest increase in the length of time taken by DERC was in the area of
qualification rulings. In 1999 (through November 23,1999), the average length of time
for a DERC qualification ruling was 135.9 days - an increase of more than 500 percent
from the 1997 average length of 21.5 days. On average, grievants and agencies in 1999
had to wait four and one-half months to learn if the grievance would be allowed to be
decided. by a hearing officer. While compliance rulings took less time than qualification
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Figure 8

Average Number of Days Taken by DERC
to Issue Rulings, 1995-1999

100
(/) 93.7
>.a:s
0 80-0
'-
Q) 60.c
E
::J
Z 40
Q)
0>a:s
'-
Q) 20> 19.3«

04-------r-----..-----oy--------,..------,
1995 1996 1997 1998 1999

N=447 N=302 N=303 N=246 N=180"

"Rulings through November 23, 1999

Note: RUlings are included in the year in which DERC issued the ruling.

Source: JLA RC staff analysis of DERC rulings database.

rulings, the average length of time for compliance rulings still increased substantially.
In 1999, DERC rulings on pre- and post-hearing procedural issues took 52.5 days on
average, while conduct of hearing and hearing decision rulings took 84 days on average.

As of November 23, 1999, there were 109 outstanding challenges awaiting a
ruling from DERC. Some of these challenges date back to the fall of 1998. Since DERC
has not yet ruled on these cases, they are not included in the 1999 yearly average.
Thus, the average number of days for DERC rulings in 1999 is actually understated, as
this number will increase once DERC eventually issues rulings on these cases.

DERC staff stated that they are aware of the problem and have been working
to reduce the backlog of requested rulings. According to DERC staff, the major reason
for the backlog is a staff shortage that began in the summer of 1998. DERC has nine
counselor positions which have responsibility, in part, for preparing rulings. At one
time, however, only three of these positions were filled. DERC has since hired addi
tional counselors and now has seven full-time counselors and one part-time counselor
to issue rulings. DERC staff believe that the backlog of cases will decrease as the new
counselors gain more experience and become more efficient at making rulings.
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Figure 9

DERC Rulings by Type of Ruling,
1995-1999
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Although DERC has recently taken steps which should eventually reduce the
backlog ofcases awaiting rulings, the increase in the amount of time it takes for DERC to
issue a ruling has reached unacceptable levels. Substantial delays in qualification and
compliance rulings diminish the fairness of the grievance procedure and could affect the
efficiency of State agency administration. Thus, DERC needs to place a higher priority
on addressing the problem of lengthy delays in grievance procedure rulings.

Recommendation (18). The Department ofEmployee Relations Coun
selors should place a higher priority on reducing the backlog of cases await
ing rulings from the agency, and ensure that rulings on future cases are is
sued in a timely manner similar to levels achieved in 1997.
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Grievance Process Needs Mechanism for Reviewing
Hearing Officer Decisions for Consistency with Agency Policies

As previously mentioned, the Code ofVirginia states that hearing officer deci
sions are final and binding if consistent with law and policy. Under the grievance
procedure, parties to the grievance may challenge the decision of the hearing officer on
the grounds that the decision is inconsistent with policy. The Department of Person
nel and Training (DPT) is the agency responsible for administering State personnel
policy, and the director of DPT is responsible for making final rulings on these chal
lenges. If the director determines the decision is inconsistent with State policy~ the
decision is remanded to the hearing officer for revision.

DPT administers the State Human Resource Policy and conveys this policy to
State agencies through the Policies and Procedures Manual. The manual specifies
guidelines for standards of conduct, equal employment opportunity, sexual harass
ment, drug and alcohol abuse, performance evaluation, compensation, and benefits.
The manual also sets guidelines for corrective action in cases of unacceptable conduct.
The policies set forth in the manual provide considerable flexibility to State agencies in
detennining the severity of disciplinary actions and in developing their own agency
policies for standards of conduct.

In issuing rulings concerning challenges to policy, DPT makes a distinction
between policies promulgated by individual agencies and those promulgated by DPT.
Currently, it will only rule on the consistency of a hearing officer's decision with the
policies issued by DPT. This practice stems from the fact that DPT no longer reviews
and approves all agency policies. Prior to 1993, DPr routinely approved agency poli
cies, and subsequently would issue rulings concerning the consistency of grievance
decisions with those policies.

This change in practice has resulted in a gap in the review of grievance deci
sions since many of the decisions pertain to agency rather than DPT policies. Now,
there is no recourse to correct decisions that are inconsistent with agency policies.
This was cited by several agencies as a concern with the current grievance hearing
process. DP1' staff reported that they have been aware of this problem for awhile.
However, no action has been taken to correct this gap in the process. DPT should
examine this issue and develop a plan for correcting the identified deficiency.

Recommendation (19). The Department of Personnel and Training
should study possible options for ensuring that hearing officer decisions are
consistent with agency policies. It should report on its findings and any sub
sequent action taken to the House and Senate General Laws Committees by
July 1, 2000.
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ASSESSMENT OF THE NEED FOR AN APPEALS PROCESS

A final step that could be taken to address consistency in the resolution of
employment disputes would be to implement an appeals process, whereby hearing of
ficer decisions could be overturned by a higher authority. As hearing officer decisions
are filtered through an appeals body with the authority to overturn decisions, greater
consistency would likely result in the final decisions. However, an appeals process will
lengthen the grievance procedure and would make it more costly. Based on an exami
nation of the advantages and disadvantages of an appeals process, this report con
cludes that an appeals process does not appear warranted at this time.

While no formal appeals process currently exists in Virginia, hearing officer
decisions may be challenged by either party. These challenges may be made to DPT
(as described in the preceding section), DERC, or the hearing officer who made the
initial decision. The parties to a grievance may also petition the circuit court for an
order requiring implementation of the hearing officer's decision. The roles of these
authorities are briefly reviewed before assessing the need for a formal appeals process.
Both administrative and judicial appeals structures are assessed.

Current Structure

Currently, there are three authorities to which parties to a grievance may
challenge the hearing officer's decision. Within five days of the hearing officer's initial
decision, parties may appeal the decision to the hearing officer for reconsideration of
the decision. The hearing officer mayor may not reconsider the decision. Upon receiv
ing the hearing officer's final decision, parties to the grievance may challenge the deci
sion on the grounds that the decision is inconsistent with State personnel policy, or on
the basis that the decision is not in compliance with the Grievance Procedure. As
previously discussed, challenges on the basis of inconsistency with State policy are
made to DPT. Challenges on the basis ofnoncompliance with the Grievance Procedure
are made to DERC. In the 1999 General Assembly Session, DERC was also given
authority to rule on a decision's consistency with law in Department of Mental Health,
Mental Retardation and Substance Abuse Services cases involving patient abuse. Ei
ther DPT or DERC may remand the decision to the hearing officer if they find the
challenge to be valid. DPr rarely rules that the decision was inconsistent with policy.
Similarly, DERC infrequently rules that the decision was not in compliance with the
Grievance Procedure.

After the final rulings from the hearing officer, DPT, and DERC, the parties
are expected to comply with the decision. In cases in which one of the parties does not
comply with the hearing officer's decision, either party may petition the circuit court in
the locality ofthe grievance for an implementation order. In actuality, the petitioner is
almost always the employee, as the agency is the party ordered by the hearing officer
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to implement the decision. Petitions to the circuit court arise out of the agency not
implementing the decision of the hearing officer.

The circuit court will review the case on the record and determine if the hear
ing officer's decision was carried out properly. The court may award attorneys' fees to
a party if it prevails on the merits of the case. Implementation orders by the circuit
court may be appealed to the Virginia Supreme Court, which has discretion to hear the
appeal. Parties do not have the right to appeal the circuit court's decision through the
Court of Appeals.

The Code of Virginia and prior Supreme Court decisions are unclear on the
issue of whether or not the circuit court has the authority to apply judicial review to a
grievance in order to reverse a hearing officer's decision. The Code of Virginia simply
states that parties may petition the court for an order requiring implementation of the
hearing officer's decision. There is no explicit direction in the Code ofVirginia giving
the court the authority to reverse or modify the hearing officer's decision. In a recent
Virginia Supreme Court decision (Virginia Department of Environmental Quality v.
Wright, 256 Va. 236 (1998», the Court stated:

Thus, a circuit court's authority, according to the statute, is limited
to the act of implementing, or refusing to implement, the hearing
officer's ruling. A circuit court lacks authority to consider the griev
ance de novo, to modify the hearing officer's decision, to substitute
the court's view of the facts for those of the hearing officer, or to
invoke its broad equitable powers to arrive at a decision that the
court may think is fair; the court may only "implement."

While this language provides some clarity regarding the authority of the cir
cuit court, it does not identify the basis on which the court may refuse to issue an
implementation order. Section 2.1-116.07:D of the Code ofVirginia enables parties to
a grievance to petition the circuit court for an order requiring implementation, but it
does not contain any language enabling the circuit court to apply judicial review to
reverse or modify the hearing officer's decision.

However, despite the Supreme Court ruling in Wright v. DEQ and the ab
sence of clarifying language in the Code of Virginia, the circuit court has reversed a
hearing officer's decision in at least one case known to JLARC staff. The following case
study illustrates that the courts have exercised the authority to reverse egregious de
cisions by hearing officers.

A hearing officer ordered the reinstatement ofan employee who was
terminated for sexual harassment, even though the hearing officer
concluded that the employee was guilty ofharassment. Upon a chal
lenge, DPT ruled that the decision was inconsistent with State policy
and applicable federal law. The decision was not modifled to be con
sistent with State policy or law; therefore, the agency was directed by
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DPT to not implement the decision. The grievant petitioned the cir·
cuit court for an implementation order, and the court ruled that the
agency did not have to reinstate the employee. Accordingly, the em
ployee has not been reinstated.

Therefore, despite the absence of an appeals process, it appears that the court
has been used indirectly to overturn a hearing officer's decision. The following section
examines the advantages and disadvantages of a formal appeals process for grievance
hearings.

Assessment of Alternative Appeals Processes

There are two basic types of appeals processes: administrative appeals and
judicial appeals. An administrative appeals process would give a person or group of
persons in the executive branch, such as an agency director or appeals board, the au
thority to overturn hearing officer decisions. A judicial appeals process would give the
courts the authority to overturn hearing officer decisions. A judicial appeal could fol
Iowan administrative appeal. With either appeals process, consistency in rulings will
likely result, but at the expense of timeliness and cost-effectiveness. Administrative
and judicial appeals are examined separately below.

Administrative Appeals. Three ofthe eight states reviewed by JLARC staff
offer an administrative appeal to the hearing officer's decision: Kentucky, North Caro
lina, and Tennessee. The federal government also has an administrative appeals pro
cess. In each case, the appeal is decided by a board, which is comprised of at least three
members. Tennessee has the largest appeals board with nine members. One common
ality among these appeals boards is that the members are appointed by the chief ex
ecutive officer (except in Kentucky, where two of the seven members are state employ
ees elected by state employees). Another commonality is that they are appointed to set
terms.

The principal advantage of an administrative appeals board is that decisions
on grievances are likely to be more consistent. Since the same board decides all ap
peals, similar rulings will result from similar cases. By staggering the appointments
to the board, continuity is assured over time. Hearing officer decisions that are incon
sistent with prior appeals board rulings are likely to be overturned by the board when
challenged. The appeals board can rely on their experience gained in ruling on past
decisions to correct occasional mistakes made by hearing officers.

The principal disadvantages of an administrative appeals process are that
the grievance process is lengthened and more costly. In practice, very few hearing
officer decisions are overturned on appeal in the other states or the federal govern
ment. For every decision that is overturned, there are many more that must go through
the appeals process before the original hearing officer's decision is finalized. The added
time and expense of the appeal present a hardship on both grievants and agencies.
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Depending on the nature of the appeals process, other disadvantages may be
evident. Appeals boards composed of citizen members may not be as knowledgeable
regarding personnel matters as the hearing officer who made the initial decision. Also,
they may be not be perceived as impartial. For example, the North Carolina Civil
Service Commission, to which all hearing officer decisions are automatically appealed,
routinely overturns decisions in favor of the employee but practically never overturns
decisions in favor of the agency. This practice has caused some concern about the
impartiality of the commission.

One suggestion raised during the course of this review was that parties to a
grievance should be able to appeal hearing officer decisions to DERC. While DERC
clearly has expertise in employment law and State personnel issues, placing the agency
in the role of deciding cases on the merits of the grievance would substantially change
its function as a neutral overseer of the grievance process. Should DERC be placed in
the role of adjudication, employee perceptions of DERC as a neutral facilitator of the
process would likely be diminished.

Judicial Appeals. Appeals to the judiciary generally have the same advan
tage of greater consistency and disadvantages of a more time-consuming and expen
sive process. However, they are more likely to be perceived as impartial than adminis
trative appeals. Also, they are likely to be more time-consuming and expensive than
administrative appeals. All of the states reviewed by JLARC staff, and the federal
government, have judicial review for administrative decisions of grievance cases. In
the North Carolina and federal government grievance systems, appeals are made di
rectly to the appellate courts. Pennsylvania has a special appellate court for adminis
trative process rulings, including those by the Pennsylvania Civil Service Commission.
In the other state grievance systems reviewed by JLARC staff, appeals are made to the
trial courts.

Appeals to the judiciary may not result in greater consistency unless the cir
cuit courts' rulings can be appealed to the appellate courts. Circuit court rulings are
not published or otherwise generally available to other judges for the establishment of
precedence. Without published rulings from the appellate courts, there is no mecha
nism to bring consistency across judges in the different circuits. However, if parties
had the right of appeal to the appellate courts for all circuit court rulings, the process
would be even more time-consuming and expensive.

Practical Considerations Raise Questions
About the Current Necessity of an Appeals Process

In considering the appropriateness of a formal appeals process in Virginia, it
is necessary to weigh the importance of consistency with the goals of timeliness, cost
effectiveness, and fairness. While consistency would be enhanced by an appeals pro
cess, it could also be enhanced by better training ofhearing officers, by providing hear
ing officers the opportunity to gain more experience in hearing grievances, and by



Page 66 Chapter 111- System-wide Assessment ofIhe Current Grievance Hearing System

making past written decisions available to the hearing officers. Timeliness, however,
could only be impeded by the implementation of an appeals process. Fairness could be
enhanced or impeded by an appeals process, depending on the nature of the appeals
body. For the appeals body to be both impartial and be perceived as impartial, it must
be independent and free from political constraints. It must also be noted that fairness
to either party may be impeded if the process becomes too costly or lengthy.

Considering that the other administrative hearing systems reviewed during
the course of this study all have an appeals process, it may seem reasonable to have an
appeals process in Virginia. However, while consistency and the ability to correct poor
hearing officer decisions are important to the grievance process, implementation of an
appeals process in Virginia would constitute a major change to the current system. In
order for a fundamental change to be justified at this time, a fundamental deficiency in
the current system must exist. Current indications are that the system has some
deficiencies, but that these deficiencies do not represent fundamental problems that
could only be addressed through an appeals process. Moreover, an appeals process
would be costly, especially for employees. The additional cost of an appeal could put
employees at a disadvantage in comparison to a State agency, which could draw upon
considerable resources for an appeal.

Agencies interviewed by JLARC staff stated that the current hearing officer
system generally works well, and that hearing officer decisions are generally good.
Employee associations also reported that employees are generally satisfied with the
hearing officer system. Their opinions on the need for an appeals process are mixed.
For example, while DERC staff have indicated the necessity of an appeals process,
staff at the Department of Corrections (which is the largest single user of the griev
ance hearing process) has stated that it does not want an appeals process. An agency
representative for the Department of Corrections stated that grievances need resolu
tion, and further appeal would only delay this resolution. If an appeals process were
in place, it is reasonable to assume that agencies and grievants would use it. This
extra step to the grievance process would increase costs and time to both the State
and grievants.

Finally, based on interviews with agencies, most concerns with hearing of
ficer decisions are based on perceived inconsistencies with policy, not law. It is un
known how many decisions are inconsistent with law, but it appears that the court
already has the ability, through implementation suits, to correct these decisions in
egregious cases. Further, since the hearing officer system was instituted in 1995, very
few decisions have been remanded by DPT or DERC on the basis of inconsistency with
policy or procedure, which indicates that hearing officers' decisions are generally con
sistent with State personnel policy and in compliance with DERC's Grievance Proce
dure. As previously discussed, one area that does need to be addressed is the review of
decisions for consistency with agency policies. Implementation of this review would
likely alleviate much of the concerns with hearing officer decisions voiced by State
agencies.
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Based on a consensus that the current system is generally sound, and on the
belief that weaknesses in the system may be addressed through the implementation of
recommendations made in this report, it appears that the introduction of a formal
appeals process is not warranted in Virginia at this time.
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IV. Alternative Structures for a
Grievance Hearing_S......Y"-s_t_e_ID _

One of the issues prompting this JLARC study was a proposal by the Depart
ment of Employee Relations Counselors (DERC) to move toward a full-time hearing
officer system for grievances in Virginia. In assessing the appropriateness of a full
time model, JLARC staff examined alternative grievance structures in place in other
states and the federal government. These alternative grievance structures fall into
three broad categories for the dispatching of grievances: (1) full-time hearing officers,
(2) part-time or contract hearing officers, and (3) grievance panels.

This chapter provides a briefsummary ofthe state and federal grievance struc
tures within each category, and assesses the strengths and weaknesses of the alterna
tive types based on their likely abilities to achieve the various goals described in Chap
ter III. The report concludes with a comparison of the strengths and weaknesses of
Virginia's current system of part-time hearing officers with the alternative systems.

OTHER PUBLIC EMPLOYEE GRIEVANCE SYSTEMS

For this report, JLARC staff conducted interviews with the hearing offices of
eight states and the federal government. The states reviewed were Kentucky, Mary
land, New Jersey, North Carolina, Pennsylvania, South Carolina, Tennessee, and West
Virginia. These states were chosen for review because of their geographical proximity
to Virginia and the range of alternative grievance structures in place in these states.
Regardless of the structure, there are certain cross-cutting issues that define the na
ture of the hearing officers and the grievance system, including the hearing officers'
qualifications, their appointment, and their authority.

The grievance structures of these states are summarized below and grouped
by type. Five of the states and the federal government use full-time hearing officers or
administrative law judges to hear grievances. Two of the states use part-time or con
tracted hearing officers, as does Virginia. One state uses grievance panels to hear and
decide grievance cases. Figure 10 shows the breakdown for the states by type of griev
ance structure used.

Full-time Administrative Law Judges

Five of the eight states surveyed by JLARC staff have a full-time corps of pro
fessional staff (va...-iously called hearing officers, administrative law judges, arbitrators,
or attorneys) who are employed by the state. The federal government also uses a full
time corps of professional staff. Their sole or primary responsibility as a state or federal
employee is to conduct administrative hearings and issue either final decisions on a case
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Figure 10

Grievance Structures of Virginia and Neighboring States

~ Full-Time Hearing Officers

III Part-Time Hearing Officers

o Grievance Panels

Source: JLAAC staff survey of states.

or make recommendations to a higher authority. Despite similarities among these sys
tems, major differences exist in terms of the number of hearing officers employed, how
they are hired and appointed, and whether their decisions are final or advisory.

Maryland. The Maryland Office of Administrative Hearings is an indepen
dent agency within the executive branch of state government. The office handles a
broad range of administrative hearings in addition to personnel grievance matters.
The chief administrative law judge (CALJ) administers the office and is appointed by
the governor to a six-year term. The CALJ hires additional administrative law judges
(ALJs) to hear cases. New ALJs must have at least three years experience as a practic
ing attorney and be a member of the Bar. Currently, there are 58 ALJs who are cross
trained to hear cases for all administrative matters. For personnel grievance cases,
the ALI makes the final administrative decision. ALJ decisions may be appealed to
the circuit court.

North Carolina. The North Carolina Office of Administrative Hearings is
also a separate agency within the executive branch of state government. About one
third of the cases heard by the office are personnel grievances. The chief administra
tive law judge administers the office and is appointed to a four-year term by the Chief
Justice of the North Carolina Supreme Court. The CALJ hires and supervises eight
additional ALJs. The ALJs must have at least two years experience as a practicing
attorney and be licensed to practice law in North Carolina. Although not a prerequi
site for employment as an ALJ 7 prior arbitration experience is preferred. ALJs issue
recommendations on grievances to the State Personnel Commission, which is a seven
member citizen board appointed by the governor. Each party to the grievance may
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issue a written response to the recommendation and argue for 15 minutes before the
commission. The commission makes the final decision. A senior ALl with the North
Carolina Office of ,Administrative Hearings informed JLARC staff that ALJ recom
mendations in favor of the agency are routinely upheld by the commission, but recom
mendations in favor of the employee are often overturned. Decisions of the State Per
sonnel Commission may be appealed to the superior court in the county of the dispute.

Pennsylvania. The Pennsylvania State Civil Service Commission is an inde
pendent office within the executive branch ofgovernment. The commission is comprised of
three members appointed by the governor and confirmed by the senate to six-year terms.
The commission hires attorneys to hear grievance cases. There are no special qualifica
tions for the attorneys other than being members of the Bar. Currently, there are five
attorneys who advise the commission through written recommendations. The commission
makes rulings on all cases at its monthly meetings. Commission decisions may be ap
pealed within 15 days to the Commonwealth Court of Pennsylvania, which is a special
appellate court for administrative matters.

Tennessee. The Tennessee Civil Service Commission is a citizen board of
nine members appointed by the governor. While technically an independent body, it is
staffed by the Department of Personnel. The Commissioner of the Department of Per
sonnel acts as the Secretary of the Civil Service Commission. The commission assigns
ALJs to grievance cases on a rotating basis. The ALJs are hired by the Secretary of
State and conduct administrative hearings for many agencies, including the Civil Ser
vice Commission. While there is no statutory requirement, the Secretary of State has
determined that ALJs must have at least three years experience as a practicing attor
ney. Tennessee has twelve ALJs who hear cases and issue an initial order. Parties to
the grievance may appeal the ALJ decision to the commission. Less than five percent
of the cases are appealed to the commission, and very few are overturned by the com
mission. Decisions of the commission may be appealed to the chancery courts, which
are equivalent to the circuit courts in Virginia.

West Virginia. The West Virginia Education and State Employees Griev
ance Board is a division of theWest Virginia Department of Administration. It is
composed of three members appointed by the governor and confirmed by the senate to
three-year, staggered terms. The board hires ten full-time ALJs to hear cases. The
ALJs are assigned to one of eight Regional Education Service Agencies across the state.
The ALJs must be attorneys and members of the Bar. There is no statutory require
ment for years of experience as a practicing attorney, but the board looks for applicants
with at least five years experience in administrative law. The ALJs issue final deci
sions, which may be appealed to the circuit conrt. Twenty-three percent of the ALJ
decisions were appealed to the circuit courts in 1998.

u.s. Merit System Protection Board. The U.S. Merit System Protection
Board (MSPB) is responsible for administering grievance hearings for all federal clas
sified employees. Full-time administrative law judges hear cases in ten regional or
field offices throughout the country. Depending on the region, there may be between
three and 15 ALJs that hear cases in the region. The ALJs are all attorneys and
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members of the Bar. The MSPB tries to find applicants with experience in labor and
personnel law. ALJs issue decisions on grievances, which may be appealed to the
MSPB. The MSPB is comprised of three members appointed by the President and
confirmed by the Senate to staggered seven-year terms. No more than two of the mem
bers may be of the same political party. About one-fourth of the roughly 8,000 cases
per year are appealed to MSPB. The MSPB will hear appeals when it is established
that new significant evidence is available, or if the ALJ's decision was based on errone
ous interpretation of law or regulations. Decisions of the MSPB may be appealed to
the federal appeals court in the appropriate circuit.

Part-time Hearing Officers

Part-time grievance systems are similar to Virginia's in that hearing officers
or arbitrators are independent of state government and are used on a contractual ba
sis. However, key differences exist between the states in terms of the number of hear
ing officers used, their qualifications, the process by which they are appointed to a
case, fees charged, and their authority.

Kentucky. The Kentucky Personnel Board administers the grievance proce
dure in the state and contracts hearing officers for grievances. The hearing officers
must be attorneys, but there is no requirement for years of experience. Currently,
there are eight hearing officers who contract through the Personnel Board. Hearing
officers are paid $60 per hour plus a modest reimbursement for travel time. While
they are not full-time employees of the state, they generally work a full-time load hear
ing grievances for the state. On average, each hearing officer hears over 50 cases per
year. The hearing officers issue findings of fact that are presented to the Personnel
Board. The Personnel Board makes the final decision on all cases. The board is com
posed of seven members who serve four-year terms. Two of the members are state
employees elected by state employees. The other five members are appointed by the
governor and confirmed by the senate. Personnel Board decisions may be appealed to
the circuit court.

New Jersey. The New Jersey Public Employment Relations Commission
(PERC) is responsible for maintaining a list of qualified arbitrators to hear grievance
cases. PERC selects only well established arbitrators with extensive prior arbitration
experience. The director of PERC stated that the qualifications are very similar to
those for the American Arbitration Association (for example, ten years experience, ex
cellent reputation among peers). Currently, there are about 90 arbitrators on the list
maintained by PERC. The parties to the grievance are responsible for paying the
arbitrator's fee, which is about $800 per day. The cost is divided between the union
and the employer. PERC sends a list of arbitrators to the parties, and one is selected
from the list by mutual agreement among the parties to the grievance. On average, the
arbitrators hear about ten cases per year, although there is a lot ofvariation depending
on the reputation and availability of the individual arbitrators. The arbitrators issue
final and binding decisions on over 90 percent of the cases; the other ten percent are
advisory if the labor contract specifies this. Arbitrator decisions may be appealed to
the circuit court.



Pag£' 73
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Of the states reviewed by JLARC staff, only South Carolina uses a panel sys
tem for resolving employee grievances. The panel system employed in South Carolina
is unique from the other state systems. Grievance hearings are conducted by a panel of
peers, as opposed to a professional arbitrator or hearing officer. The South Carolina
Office of Human Resources (OHR) is a division within the South Carolina Budget and
Control Board. OHR employs full-time mediator-arbitrators to hear and decide minor
personnel grievances, and it appoints members to the State Employee Grievance Com
mittee to hear more severe grievances (such as terminations, demotions, and suspen
sions of more than ten days).

The Grievance Committee is composed of 18 to 24 full-time state employees
from other agencies within the state. The members are nominated by their respective
agencies and selected for three-year terms by the State Human Resources Director.
Each grievance is heard by a panel of five committee members, with one member ap
pointed as the chair and a staff attorney providing guidance on interpretation of law
and policy. The panel issues a final decision on the grievance. Employees may appeal
the panel's decision to the circuit court. Agencies must have the approval of the Bud
get and Control Board in order to appeal a decision to the circuit court.

ASSESSMENT OF FULL-TIME HEARING OFFICER STRUCTURES

The states and the federal government reviewed for this report have each
developed different methods of resolving employee grievance disputes. Certain as
pects of the alternative grievance structures may have important ramifications on the
quality and fairness (actual or perceived) of the decisions rendered. These aspects are
examined in this section, as they relate to alternative full-time hearing officer models.

Two alternative full-time hearing officer models were assessed in terms of
how well they promote the goals of impartiality, independence, consistency, expertise,
timeliness, and cost-effectiveness. Taken together, these separate goals are essential
for promoting the ultimate goal of a quality system for resolving employment disputes.
The full-time models were also compared to the current part-time system. The griev
ance panel system utilized in South Carolina is not assessed here, as this structure
was in place in Virginia prior to the use of part-time hearing officers and was found to
be ineffective in meeting the demands of the Commonwealth.

The two full-time hearing officer models assessed for this study are the ad
ministrative and judicial models. In the administrative model, full-time hearing offic
ers would be employed in a separate agency within the executive branch. This is the
model that was proposed as a budget amendment in the 1999 legislative session. The
amendment proposed a pilot program of two full-time hearing officers, employed by
DERC, who would hear all grievances in the Richmond area. In the following assess
ment, the administrative model is assumed to be a full-time hearing officer system
staffed by DERC. In the judicial model, full-time hearing officers would perform the
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same duties and have the same authority as in the administrative model, but they
would be employed by the Virginia Supreme Court. Each of the systems is assessed
below for how well it promotes each of the goals identified in Chapter III.

Impartiality

Impartiality relates to the fairness of the hearing officer in conducting hear
ings and issuing decisions. Given the proper standards for professional conduct, hear
ing officers in either of the full-time models or the current part-time system should be
relied upon to conduct a hearing in an impartial manner. Within any of the systems,
procedures could be put in place to evaluate hearing officers' conduct and to remove or
discipline hearing officers who did not conduct hearings in an impartial manner. In
addition to individual hearing officers being impartial, the alternative systems can all
maintain the integrity of the process by assigning hearing officers impartially, such as
on a rotating basis.

However, while the hearings may be conducted impartially under any sys
tem, there is a potential problem of bias in the administrative model. This problem
arises not in the initial hearing, but with challenges by a party concerning consistency
with the grievance procedure. DERC is responsible for ruling on challenges concern
ing conduct ofthe hearing officers and consistency with the grievance procedure. Since
DERC would have a direct relationship with the hearing officers, this could make it
difficult to render impartial rulings on challenges.

Independence

The independence of the hearing officer system from the agencies and em
ployees is important for maintaining actual and apparent impartiality. Based on the
use of private-sector attorneys as hearing officers, the current system provides the
most independence, while the administrative model provides the least. Although the
hearing officers in the administrative model would be part of a separate agency, they
may still be subjected to pQlitical pressure from budget actions and political appoint
ments. The judicial model enjoys more independence than the administrative model,
but the hearing officers would still be state employees. However, the judicial branch
has safeguards to insulate it from outside political pressure, so the judicial model would
generally enjoy the same level of independence as the current system.

Consistency

Both full-time hearing officer models promote the goal of consistency to a
greater extent than the current part-time system, at least as the current system is now
structured. The full-time models use a much smaller number of hearing officers to
hear grievances, which results in the hearing officers hearing a much larger number of
cases. The full-time models enhance consistency in interpretation of policy in two
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ways: (1) by having fewer hearing officers issue decisions, and (2) by fostering collegial
relationships among co-workers who are able to seek the advice of their peers and
develop consensus within the agency.

Because of the large number of hearing officers in the current part-time sys
tem, consistency is not promoted. The hearing officers hear less than three grievances
per year on average. In addition, there are few opportunities for hearing officers to
discuss employment disputes with each other or to seek the advice of their colleagues.
The part-time hearing officers may be unaware ofdecisions rendered in preceding cases.

Expertise

Both of the full-time hearing officer models promote the goal of expertise to a
greater extent than the current part-time system. By hearing more cases, the full-time
hearing officers are able to keep up-to-date with policies and procedures while gaining
valuable experience conducting numerous hearings and writing numerous decisions.
Hearing offcers in the current part-time system, by contrast, hear less than three cases
per year. Most agency representatives interviewed for this study believe that, in order
to keep up-to-date with changes in employment law and policy, hearing officers need to
be assigned to hearings with more frequency.

Initially, the administrative model would have an advantage over the judicial
model in terms of the expertise of the hearing officers. DERC administers the griev
ance procedure and deals with personnel matters on a daily basis, and hearing officers
housed within DERC could draw on the experience of the staff. Over time, however,
hearing officers housed within the judiciary would gain this expertise.

Timeliness

Both the administrative and judicial models should be able to conduct hear
ings in a proficient manner. Initially, the administrative model may produce more
timely results due to the prior experience ofDERC staffin administering the grievance
procedure. After an initial learning curve, the judicial model should be equally as
capable as the administrative model in resolving disputes in a timely manner. One
advantage both full-time models have over the current part-time system is that the
hearing officers are likely to be able to conduct hearings and render decisions in less
time as they gain more experience. The current system does not enable hearing offic
ers to hear enough cases. Without the prior experience and past decisions to rely on,
hearing officers must "reinvent the wheel" for each case.

However, one advantage the current system has over the full-time models is
the flexibility to accommodate changes in the caseload. The current system may be
less prone to backlogs than the full-time models, simply because there is a much larger
number of hearing officers on the rotating list. When heavy caseloads occur, DERC
can appoint more part-time hearing officers to meet the demand. Given resource con-
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straints, the full-time models would most likely be staffed to accommodate the average
caseload. When large increases occur, a backlog will likely result, and dispute resolu
tions will be delayed.

JLARC staffanalyzed the number ofhearings assigned by DERC over a three
year period from 1996 to 1998. The number of hearings per month ranged from 17 to
41, with the average being approximately 29. Figure 11 shows considerable fluctua
tion over time in the number of hearings per month.

Unless the hearing officers are underutilized in the full-time models, any
significant fluctuation is likely to cause some delays in the grievance process. On five
occasions over the three-year period, the number of hearings assigned in the month
exceeded the average by more than 33 percent.

Cost-Effectiveness

As with timeliness, both the administrative and judicial full-time models should
be equally cost-effective. In order to compare the cost-effectiveness of the full-time
models with the current system, it is necessary to estimate the number of full-time
hearing officers required to meet the caseload in Virginia, and to estimate the cost of
employing the hearing officers. The estimate for the number of hearing officers re
quired to staff a full-time unit is based on DERC's estimate that full-time hearing offic-

Figure 11

Grievance Hearings Per Month, 1996 - 1998
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Source: JLARC staff analysis of DERC data.
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ers would be able to accommodate one and one-half hearings per week. Assuming the
unit is staffed by first-time classified employees who would take their allotted annual,
holiday, personal, and sick leave, a full-time hearing officer would be able to hear 67.8
grievance cases per year. (The 67.8 hearings per year for each full-time hearing officer
is consistent with other states, as West Virginia ALJs hear about 50 cases per year,
Kentucky hearing officers hear between 50 and 75, and North Carolina hearing officers
hear about 80 cases per year.) The average number of hearings per year between 1996
and 1998 was 348.7. Therefore, slightly more than five hearing officers would be needed
to accommodate the caseload. This estimate is conservative, as it does not recognize
geographical distances between localities in which hearings are held.

The current average salary for hearing officers and staff attorneys employed
in the executive branch is $38,365. The median salary is $35,539, which is also the
minimum salary for a "Grade 13" State employee. The starting salary for a StaffAttor
ney is $32,510, which is the minimum salary for "Grade 12." The total cost to the State
in terms of salary and benefits is estimated using a range of five to six hearing officers
at grades 12 and 13. (Benefits are calculated at 34.54 percent of the cost of salary for
FY 2000.) Table 4 shows the salary and benefits cost estimates given the number of
hearing officers and the starting salary.

The State spent approximately $256,350 on grievance hearings in 1998. This
analysis shows a range of $218,696 for five hearing officers at "Grade 12" to $286,887
for six hearing officers at "Grade 13." Based on the range of salary and benefits costs
for a full-time hearing officer staff, the costs of the alternative systems appear to be
about the same.

However, several factors would likely make the actual cost of a full-time hear
ing officer unit more expensive than indicated in the range above. One major factor is
that administrative and facilities costs are not taken into account. The costs for office

r Table 4 1
I I

Salary and Benefit Cost Estimates for a
Full-Time Hearing Officer System

Number of Full-Time Hearing Officers Required

Grade (Salary + Benefits) 5 6

12 ($43,739) $218,696 $262,436

13 ($47,815) $239,073 $286,887

Source: JLARC staff analysis.
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space, office equipment, and travel will add to the figures above. Another factor that
may increase the number of hearing officers required is the geographical locations of
the hearings. The Richmond area alone requires nearly three full-time equivalent
CFTE) hearing officers. The areas of Central, Western and Southwest Virginia require
less than one FI'E combined. The State may need to hire additional full-time hearing
officers in order to reduce travel time for hearings. Finally, the cost estimates are
conservative for the full-time unit in that the hearing officers are assumed to be first
time State employees with minimum annual and sick leave benefits. Considering all
of these factors, there are unlikely to be any direct cost savings resulting from moving
to a full-time hearing officer unit. In fact, it appears that the full-time hearing officer
unit would likely cost more than the current system.

With Improvement, Current Grievance System Should Be Retained

While the use of full-time hearing officers may present advantages over the
current system in the areas of consistency and experience, the loss of independence
and subsequent appearance of bias could seriously erode trust in the grievance system.
Certain procedures would need to be put in place to insulate the hearing officers from
the influence of other administrative agencies, such as the method of hiring and ap
pointing hearing officers and the method ofevaluating their performance. One method
used by other states to insulate the hearing officers and preserve their appearance of
impartiality is to have them appointed by the Supreme Court rather than the Gover
nor. Another method would be to have them elected to their positions.

The current structure in Virginia already provides for the impartiality and
independence of hearing officers in the grievance process. It appears that the goals of
greater consistency and expertise across the system could be achieved without adopt
ing a full-time hearing officer structure. Chapters II and III of this report provide
several recommendations to improve consistency, expertise, and the overall quality of
decisions of hearing officers within the current structure. These recommendations
include a reduction in the number of hearing officers, better oversight by DERC and
the Office of the Executive Secretary of the Supreme Court to make the hearing offic
ers more accountable, more extensive training for hearing officers, and the establish
ment of a database of prior decisions and an online forum to assist the hearing officers
in interpreting policies and issuing decisions.

The employee association representatives and most agency representatives
interviewed for this study believe that the current administrative hearing officer
system is generally sound. Instead of changing the basic structure, most representa
tives identified actions that could be taken to simply improve the deficiencies of the
current system. Adoption of the recommendations in this report would result in a
grievance hearing structure that adequately meets the goals identified for a sound
hearing system.
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Appendix A

Item 16 0 - 1999 Appropriation Act

Utilization of Hearing Officers in Grievance Hearings

The Joint Legislative Audit and Review Commission shall conduct a review of griev
ance hearings, in particular the utilization of hearing officers, and report its findings
to the General Assembly by December 1, 1999.
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AppendixB

COMMONWEALTH OF VIRGINIA
Joint Legislative Audit and Review Commission

of the Virginia General Assembly

A Survey of Administrative Hearing Officers

The Joint Legislative Audit and Review Commission (JLARC) has been
directed by the Virginia General Assembly to conduct a review of State grievance
hearings. This mandate specifically requests that the use of hearing officers be
examined. The purpose of this questionnaire is to obtain your views on various
aspects of the hearing officer system and the grievance process. A copy of the
study mandate is attached to this survey.

Your responses to the questions are very important to the study, and we
appreciate your time and effort. Your answers will assist us in providing the
information requested by the General Assembly. We hope you will be frank in
your response. The data will be reported in aggregate form only. No identifying
information will be given or shared with any State agency_ If you have any
questions about the questionnaire, please direct them to April Kees at (804) 819
4578 or Linda Ford at (804) 819-4568. Please return your completed
questionnaire in the attached, postage-paid envelope by October 1, 1999.
Alternatively, you may fax a copy of the survey to (804) 371-0101.

Name of Hearing Officer: _

Telephone Number:

B-1

Date:



General Information

The following questions request general information about you in relation to the
hearing officer system. Please write in the information requested or select the
applicable box or boxes.

(1) How many years have you been a practicing attorney? (n =83)

____ year(s) average: 26.78

(2) What is the total length of time that you have served as an administrative
hearing officer for the Commonwealth of Virginia? (n = 83)

____ year(s) average: 9.26

(3) Please identify your current employment status. (Please check only one
box.) (n = 81)

o 0 Full-time federal administrative law judge

5 0 Retired federal administrative law judge

o 0 Full-time state employee

o 0 Retired state employee

67 0 Full-time private sector attorney

5 0 Retired private sector attorney

4 0 Other (please specify):
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(4) Please list any special areas of practice that you provide.

Hearing Officer Appointments

The following questions request your opinions concerning the appointment of
hearing officers. Please write the information requested or select the applicable
box or boxes.

(5) Do you believe that tt:'e current requirements to become an administrative
hearing officer are adequate? (n =82)

59 0 Yes

23 0 No If no: What changes should be made to the requirements?

(6) Do you believe that there are too few, too many, or about the right number of
administrative hearing officers in your region? (n =82)

o 0 Too few 51 0 Too many 31 0 About the right number

If you responded "too few" or "too many," please explain your response.
What would be an appropriate number of administrative hearing officers
for your region?
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(7) What factors do you think should be used in evaluating a hearing officer for
continued service?

(8) Do you think there should be term limits for hearing officers? (n =82)

19 0 Yes If yes: What would be an appropriate term limit?

63 0 No

Caseload and Fees

The following questions request information about the number of grievance
cases that you hear and the fees that you receive for your selVices. Please write
in the information requested or select the applicable box or boxes.

(9) On average. about how many grievance cases are you assigned each year?
(n= 83)

______ cases per year

8-4
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About how many cases per year do you believe would
be adequate to develop and maintain the needed
expertise? (n =51) (note: Includes three who answered yes)

(10) Do you believe that the current number of grievance cases that you are
assigned is adequate to maintain expertise in State personnel issues?
(n =81)

33 0 Yes

48 0 No If no:

______ cases per year average: 7.93

(11) How many grievance cases would you like to be assigned per year?
(n =83)

______ cases per year average: 9.59

(12) Do you believe that the current hourly fees for grievance cases are
adequate? (n =82)

25 0 Yes

57 0 No If no: What should the fees be?

(13) What is the average length of time that you spend on a grievance case?
(n =75)

____ hours

8-5

average: 15.59



Oversight and Technical Assistance

The following questions request information about the technical assistance and
oversight that you receive from the Department of Employee Relations
Counselors (DERC) and the Supreme Court. Please write in the information
requested or select the applicable box or boxes.

(14) To what extent do you agree or disagree with the following statements
about technical assistance and oversight? (For each statement please
check only one box.)

STRONGLY STRONGLY NOOPINIONI
AGREE AGREE DISAGREE DISAGREE UNDECIDED

a. Technical assistance 180 540 sO 10 3D
provided by CERC is
useful and timely.
(n =81)

b. Technical assistance 180 470 70 10 100provided by the
Supreme Court is useful
and timely. (n =83)

c. The hearing officer 11 0 330 160 20 200
evaluation process used
by the Supreme Court is
appropriate. (n = 82)

d. The hearing officer 40 260 170 aD 230
evaluation process used
by DERC is appropriate.
(n =78)

e. The training provided by 250 470 80 20 10
the Supreme Court is
good. (n :: 83)

f. The training provided by 150 470 160 40 10
DERC is good. (n =83)

Please describe the reason(s) for any "disagree" or "strongly disagree"
responses. (If additional space is needed, please use the last page of the
surveyor attach additional sheets.)
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(15) What additional assistance, if any, would you like to receive from OERC?

(16) What additional training, if any, would you like to receive concerning
grievance cases?

(17) Do you think that the Department of Personnel and Training's (OPT)
personnel policies are clear? (n =78)

63 0 Yes

15 0 No If no: Please cite examples of problems with OPT's personnel
policies.
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(18) Are there any State agencies for which you have heard grievance cases
that you think have unclear personnel policies? (n =78)

14 0 Yes If yes: Please identify the agency(ies) and cite examples of
the problem(s).

64 0 No

(19) What difficulties, if any, do you encounter in performing your duties as an
administrative hearing officer?

Other

The last few questions ask for your opinions concerning the need for changes to
the hearing officer system and the grievance process. Please write in the
information requested or select the applicable box or boxes.

(20) Do you think that a party to a grievance should be allowed to appeal a
hearing officer's decision? (n =83)

4 0 Court of Appeals

70 Other
(please specify):

20 0 Panel of Hearing Officers

20 0 No

63 0 Yes If yes: To whom should a party in a grievance case be
allowed to appeal? (Please check only one box.)
(n =60)

29 0 Circuit Court
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(21) Do you think that any changes are needed to the hearing officer system for
grievance cases? (n = 78)

47 0 Yes If yes: What changes are needed? Why are these
changes needed?

31 0 No

(22) Do you think that any changes are needed to DERC's administration of the
hearing officer system for grievance cases? (n =78)

39 0 Yes If yes: What changes are needed? Why are these changes
needed?

39 0 No
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The following space is provided for additional comments you may have about the
hearing officer system, DERC, the Supreme Court, or any topic you feel may be
related to this study. (Attach additional sheets if necessary.)

THANK YOU FOR YOUR TIME AND ASSISTANCE.

PLEASE RETURN THE COMPLETED SURVEY
BY OCTOBER 1, 1999 TO:

JLARC
SUITE 1100, GENERAL ASSEMBLY BUILDING

RICHMOND, VIRGINIA 23219

ATTENTION: APRIL KEES

(FAX: 804-371-0101)
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Appendix C

Agency Responses

As part of an extensive data validation process, State agencies involved in a
JLARC assessment effort are given the opportunity to comment on an exposure draft of the
report. Appropriate technical corrections resulting from the written comments have been
made in this draft of the report. Page references in the agency responses relate to an
earlier exposure draft and may not correspond to page numbers in this version.

This appendix contains responses from the Department of Employee Relations
Counselors and the Executive Secretary of the Supreme Court.
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Neil A. G. McPhie
Di,.('cIO,.

COMMONWEALTH of VIRGINIA
Department ofEmployee Relations Counselors

One Capitol Square
830 Ellst Main Street

Suite 400
Richmond. Virginia 232/9

December 8,1999

voice/TOD - (804) 7K6-7994
Toll Free - (888) H-ADVICE

FAX - (804) 78(t-0111
administralor@derc.stale.va.us

Mr. Philip A. Leone
Director
Joint Legislative Audit and Review Commission
Suite 1100, General Assembly Building, Capitol Square
Richmond, VA 23219

fh~1
Dear Mr Lii9Re:-

Enclosed for your review are three copies of this Department's Comments
on the exposure draft of the JLARC staff report, Review of the Use of Grievance
Hearing Officers. We believe the draft report contains useful information that will
assist us all in providing quality services to state employees and agency
management involved in grievance hearings.

I look forward to the opportunity to present our comments personally to the
Commission at its December 13 meeting. Meanwhile, please let me know if you
or your staff would like additional information or have any questions about our
Comments.

SJ:'ffi~
Neil A. G. McPhie, Esq.

NAGM
Enclosures
cc: The Honorable G. Bryan Slater

Secretary of Administration

An Equol Opportunity Agency
http://www.state.va.us/derclindex.htm



COMMONWEALTH OF VIRGINIA
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December 8,1999
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The Department of Employee Relations Counselors ("DERC") welcomes

the opportunity to comment on the November 30,1999, Exposure Draft of the

Joint Legislative Audit and Review Commission ("JLARC") staff report, Review of

the Use of Grievance Hearing Officers. We are also appreciative of the useful

information and perspectives contained in JLARC's draft report. As discussed

further in our comments, DERC has already begun implementing many aspects

of JLARC's recommendations - indeed, in some cases, our efforts began before

the JLARC review commenced.

I. CERe's Oversight Of Hearing Officers
Is Fair and Unbiased.

According to JLARC, its study was requested in response to isolated

accusations that the agency was "judge-shopping" - in other words, manipulating

hearing officer selections and removals in an attempt to ensure pro-management

outcomes in grievance hearings. (JLARC Staff Report: Review of the Use of

Grievance Hearing Officers ("Report") pp. 29, 44.)

DERC welcomed the investigation and cooperated fully with JLARC staff.

The report found no evidence of lljudge-shopping." We are gratified that after

months of study and review. JLARC's draft report exonerates DERC and its staff

of those charges by concluding that (i) llDERC appears to select hearing officers

based on a rotational basis and does not engage in judge-shopping;" (Report, p.

9) and (ii) tI[i]t appears that [DERC's] modifications to the [hearing officer] list

have been implemented based on sound practices, including a critical evaluation

of hearing officers' performance." (Report, p. 39.)
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A. Legislation Establishing A Heightened Role By The OES Is Not
Warranted At This Time.

DERC agrees that it should continue to work cooperatively with the Office

of the Executive Secretary of the Supreme Court rOES") to manage the hearing

officer selection process. As suggested in JLARC's Recommendation 2, the

development of a shared automated system for the selection of grievance

officers, accessible to both DERC and DES , merits a closer look. A Code

revision is not necessary to effectuate this Recommendation, however, and in

fact could hinder the flexibility needed by DERC and DES management in

devising a system that best meets the needs of those agencies and their

constituents.

We would caution against the proposed Code revision in

Recommendation 1, giving the DES a greater oversight role in DERC's

selection process. We do not believe that the suggested amendment is

warranted in light of the unfounded isolated claims of judge shopping, DERC's

acknowledged expertise and experience in administering the grievance

procedure, as well as JLARC staff's conclusion that DERC's selection, evaluation

and removal actions are soundly based.

B. DERC Agrees That Its System For Evaluating Hearing Officers Is
Sound, But Could Be Improved.

JLARC noted that DERC's current management has implemented an

enhanced evaluation process designed to improve the accountability of hearing

officers. (Report, pp. 46-48.) The system has worked well. We agree with
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JLARC staffs assessment that the prior system was woefuUy inadequate. We

are grateful that after an in-depth review, the JLARC study team concluded that

the revised evaluation process was a generally sound and unbiased method for

evaluating hearing officers. JLARC staff specifically checked for bias in DERC's

assessment of hearing officers' performance. JLARC reviewed DERC's decision

records of hearing officers who were recommended for reappointment compared

to those who were not. JLARC found no bias. (Report at p. 50.)

Any system, however fair and unbiased, could still be improved. DERC

agrees with JLARC's Recommendation 3 that it should develop and follow a

written policy on its evaluation process, rating system, and reappointment

recommendations to OES, including a tracking mechanism that examines the

timeliness of hearing decisions in light of the hearing date (not just the

assignment date), as described in Recommendation 4. DERC's Director has

already established and published a policy which includes provisions for an

informal reconsideration by DERC of its selection, removal or reappointment

decisions upon a hearing officer's request. In addition, DERC's Director has

instructed DERC staff to reexamine that policy for compliance with the

Recommendations.

Finally, we are appreciative of JLARC's suggestion that DERC begin to

document when and why a hearing officer in the rotation was "passed over" for

selection (e.g., unavailability, conflict of interest with a party to the grievance).

Frankly, this kind of documentation had not occurred to us before. We must

acknowledge, however, the value in being able to "prove a negative," in our case,
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to be even better able to justify our selection actions and allay jUdge-shopping

claims, however isolated and unsubstantiated such claims may be. In fact, at the

instruction of DERC's Director, agency staff have already begun to implement

JLARC's suggested documentation.

C. Hearing Officers Who Are Removed From Hearing Grievance Cases
Should Not Be Entitled To A Due Process Hearing.

We agree with JLARC's Recommendation 6 that a statutory amendment

is needed to explicitly authorize DERC to remove hearing officers from the

grievance hearing list. As a federal court in Richmond recently ruled, the private

sector attorneys selected to serve as hearing officers in grievances do not have

any property interest in continued selection for grievance hearings, nor do they

have any corresponding due process rights. In DERC's opinion the

Commonwealth should not bestow such a property interest to private attorneys

by legislating the right to formally appeal a removal decision by DERC, as

suggested in JLARC's Recommendation 6. A right of appeal would simply

create another grievance procedure for the private sector attorneys who serve as

hearing officers in state employee grievances. And in view of JLARC's

Recommendation 9 that the hearing officer list be substantially pared down, if a

right of appeal is passed, DERC and possibly DES would become embroiled in

ongoing removal hearings advanced by private sector attorneys taken off the list,

draining scarce resources away from DERC's core constituents - state

employees and their employing agencies.
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II. The General Assembly Should Consider A
Full Time Hearing Officer System..

DERC has reviewed with interest JLARC staff's analyses and conclusions

regarding alternative hearing officer systems. We commend JLARC's study

team for its research and the ideas that its research generated. We agree that

the six criteria JLARC staff used - impartiality, independence, consistency,

expertise, timeliness, and cost-effectiveness - are key attributes that quality

hearing officer systems share. (Report, p. 113.) Indeed, DERC has made every

possible effort to foster those qualities within our current system.

We also agree that DERC and DES should work together in reducing the

current number of private sector hearing officers so that those remaining can

obtain more assignments, and as a result, gain more experience, expertise, and

efficiencies in adjudicating state employment disputes. (Report, p. 68.)

Significantly, the hearing officers themselves appear to support a reduction in

their numbers. Well over hatf of the hearing officers responding to JLARC staffs

survey opined that there are too many hearing officers and they are not assigned

enough grievance cases to maintain the desired expertise. (Report, Appendix S,

pp. 3 and 5.)

In addition, DERC believes that a full time hearing officer system has

strong merits as well. As recognized in JLARC's draft report, full time systems

could promote the qualities of consistency, expertise, and timeliness. (Report,

pp. 115-118.) DERC believes that timely and high quality decisions would in turn

promote the interests of cost-effectiveness for the parties to a grievance.

Significantly, full time systems are used (i) in all but one of the other states
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JLARC staff surveyed (see Chart 1 attached to these Comments); and (ii) in

several of the Commonwealth's own agencies (e.g.• the Virginia Employment

Commission, the Workers' Compensation Commission, the Department of Motor

Vehicles. and the Department of Medical Assistance Services).

DERC acknowledges JLARC staffs concern that a full time administrative

model could have the potential for bias, in that in-house hearing officer decisions

could be challenged before the DERC Director, who would then be called upon to

review a decision rendered by a DERC employee. We must point Qut, however,

that similar appeals are routinely filed within at least two Virginia administrative

agencies that adjudicate disputes between state employees and employers - the

Virginia Employment Commission and the Worker's Compensation Commission

- apparently without any significant problems. And, several of the states

surveyed by JLARC report a similar model where decisions by a hearing officer

are reviewed within the same agency_ In addition, a subsequent right of appeal

to a court, discussed next in these Comments, would also alleviate concerns of

any type of bureaucratic bias, real or perceived. For those reasons, DERC would

urge the General Assembly to consider a system of full time hearing officers.

III. The General Assembly Should
Consider an Appeal Procedure.

JLARC found that the "clearest weakness of the current system is the lack

of consistency in hearing officer decisions" (Report, p. 65), and that this lack of

consistency is a "major shortcoming of the current system." (Report, p. 60.)

JLARC determined that lI[t]hese inconsistencies can undermine agency policies
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and negatively affect the fairness of the grievance procedure." (Report, p. 66.)

Accordingly, JLARC reasoned that a step that "could be taken to improve

consistency in the resolution of employment disputes would be to implement an

appeals process, whereby hearing officer decisions could be overturned by a

higher authority. As hearing officer decisions are filtered through an appeals

body with the authority to overturn decisions, greater consistency would likely

result in the final decisions." (Report, p. 95.) Furthermore, JLARC found that

lI[a]1I of the states reviewed, ... and the federal government, have judicial review

for administrative decisions of grievance cases" (Report, p. 101), and that three

of these eight states, and the federal government, afford an administrative appeal

prior to the judicial review. (Report, p. 99.) (See Chart 2 attached to these

Comments). Finally, JLARC determined that "[c]onsidering that the other

administrative hearing systems reviewed during the course of this study all have

an appeals process, it may seem reasonable to have an appeals process in

Virginia." (Report, p. 102.)

JLARC found DERC staff in agreement with those findings. (See, e.g.,

Report, p. 103.) According to JLARC's survey of hearing officers, the vast

majority of hearing officers also think that an appeal should be provided. In this

survey, JLARC asked whether ua party to a grievance should be allowed to

appeal a hearing officer's decision." Out of 83 responses, 63 hearing officers

(760/0) responded "Yes", there should be an appeal. (Report Appendix B, p. 8.)

Likewise, a DERC survey found that nearly all executive branch agencies

recognize the need for appeals from hearing decisions and support an appeal
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process. Similarly, through a focus group conducted by DERC, which included

non-management state employees, employees who have utilized the grievance

procedure, and representatives from employee associations, the consensus

emerged that an appeal process should be created.

Despite its findings that an appeals process could provide greater

consistency in hearing decisions, JLARC decided that lithe introduction of a

formal appeals process is not warranted in Virginia at this time." (Report, p. 104.)

The abundant evidence cited by JLARC of this Uclearest weakness" in the

grievance system - the lack of consistency in decisions - leads to the opposite

conclusion. Accordingly, DERC recommends that the General Assembly

consider adding an appeal procedure to the current grievance system.

JLARC reasoned that lIan appeals process does not appear warranted at

this time" because such a "process will lengthen the grievance procedure and

would likely make it more costly." (Report, p. 95.) DERC agrees with these

conclusions but believes: (i) that these disadvantages are heavily outweighed by

the problems caused by not having an appeal; and (ii) that these disadvantages

can be minimized.

A. The disadvantages created by an appeals process are outweighed by
the disadvantages caused by not having an appeals process.

The major problem caused by not having an appeals process is the lack of

consistency in hearing officer decisions. (Report, pp. 60, 65.) This problem was

appropriately documented by JLARC and discussed above.
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Potentially worse than the undisputed lack of consistency, however, are

the severe repercussions within the Commonwealth's workplace when even a

single egregious hearing decision takes effect. Some examples include:

• A hearing officer found that a State Trooper, while off-duty and
unauthorized, improperly confiscated a patrol car for a Sunday
afternoon joyride, operated the vehicle while intoxicated, at excessive
speeds, in the middle of Northern Virginia traffic with an unauthorized
passenger (his girlfriend) during which the Trooper "rolled" the car in
the middle of the road, causing damage to the police vehicle, another
car, himself, his passenger and others. Inconsistent with State Police
policy, and contrary to the agency's action, the hearing officer
reinstated the police officer to his employment as a State Trooper.
This action serves to undermine the trust in the State Police and
jeopardizes the safety of the public.

• In another case, after finding that a Correctional Officer had tested
positive for marijuana, a hearing officer returned the Officer to work
with the inmate population, on the grounds that the agency could not
show that any harm had occurred in the workplace. In that same
decision, the hearing officer concluded that marijuana was not a
controlled substance under state and agency policy.

DERC believes that the Commonwealth cannot ignore such hearing

results, regardless of their number. Such decisions have a demoralizing affect

on other state employees, pose clear safety risks to the public and in the

workplace, and must not be tolerated.

B. The disadvantages caused by an appeals process can be minimized.

DERC shares JLARC staff's concern that an appellate process could

lengthen the time required to conclude a grievance. That concern can be

allayed, however, through setting safeguards such as time parameters on

appellate actions. DERC supports such time parameters.
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Additional constraints could be imposed on the appeal process, thus

reducing the time required for an appeal. JLARC points out the need to have an

appeal go beyond the circuit court level. (Report, pp. 101-02.) DERC concurs

with this recommendation and JLARC's reasoning. To reduce the time required

for the appeal, and due to the undisputed need to go to an appellate court, the

circuit courts could be bypassed altogether by appealing a decision of DERC

directly to the Court of Appeals. Further limitations could be set on the cases

heard by the Court of Appeals by making an appeal by petition, rather than by

right. Other state systems surveyed by JLARC may also provide insights into

ways to curtail the time needed to appeal grievance decisions. For example,

JLARC cites the South Carolina grievance .system as providing for an appeal as

of right for an employee but requiring the approval of an administrative body

before a state agency may appeal a grievance decision.

In short, the current system is inadequate to address the severe problems

noted above. Neither the right to IIchallenge" a hearing decision administratively

on the basis of policy or compliance with the grievance procedure, nor the right of

an employee to petition a circuit court for an implementation order can substitute

for a clear right for either party to appeal errors of law and egregious abuses of

discretion in a hearing decision. Accordingly, an appeal process should be

considered.
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IV. CERe Must Alleviate Its Backlog of Rulings.

We fully agree with JLARC's Recommendation 18 that DERC must

reduce its rulings backlog. Without question, severe staffing shortages have

adversely affected the agency's ability to investigate and draft rulings as quickly

as in past years when the agency was fully staffed. We have now replaced all

but two full time counseling vacancies, and have hired a part-time counselor as

well.

Reducing our backlog is and has been our highest priority. Our strategy

has involved a three-pronged approach. First, we established earlier this fall a

"strike force" of counselors to concentrate on the backlog. Second I we have

begun more formalized in-service training on rulings topics than in the past, in

order to bring all of our recently hired counselors up to speed as soon as

possible. Third, we have begun the development of new ruling templates so as

to minimize the need for repeated legal research and analyses on similar issues.

We continue to aim for rulings that are clear, focused and legally sound. Thus,

our goals for rulings will always include quality as well as speed. Under this

approach, most of DERC's backlog of rulings will be eradicated by December 31,

1999.

v. Hearing Officers Must Be Better Trained.

DERC values JLARC's recommendations for enhancing the training and

development of its current hearing officers, and for clarifying their specific role in

reviewing agency management actions. We agree that a clearer role will allow
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for more focused training. which in turn will result in clearer decisions of higher

quality. In addition, while our training sessions are generally well received

(Report, p. 80), we concur that training should focus more on the practical issues

that hearing officers will most likely face. Training sessions should also be more

interactive, with increased small group discussions instead of primarily using a

lecture format. Further, as JLARC has also pointed out, the knowledge base and

skills of new and experienced DERC hearing officers can also be strengthened

through ongoing communications and access to past hearing decisions. (Report,

pp.78-83.)

While we agree with the stUdy team's observations, we must caution that

DERC's current budget and staffing constraints could prevent the implementation

of some of the recommendations, certainly if DERC were to be the only source of

funding. Nevertheless, we view JLARC staffs recommendations with

enthusiasm, will explore them fully, and expect that hearing officer training and

development will strengthen as a result.
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Chart 1:
Use of Full-Time Hearing Officers

Full-time Part-time Notes:
Hearing Hearing Officers:
Officers:

Virginia X Non-state employees.
Kentucky ~ Contract employees who

generally work full-time load
hearing grievance cases for the
state.

Maryland ~

New Jersey X Uses arbitrators.
North ~

Carolina
Pennsylvania ~

South ~

Carolina
Tennessee ~

West Virginia ~

Federal ~

Government

Source: JLARC's draft report.
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Chart 2:
Use of Appeals in Grievance Procedures

Appeal No Notes:
Allowed: Appeals:

Virginia X

Kentucky ,I Has administrative and judicial appeal.
Maryland ,I Has judicial appeal.
New Jersey ,I Has judicial appeal.
North ~ Has administrative and judicial appeal.
Carolina
Pennsylvania ~ Written recommendations of hearing officers

reviewed by administrative board.
Has judicial appeal from final rulings.

South ~ Has judicial appeal.
Carolina
Tennessee ,I Has administrative and judicial appeal.
West Virginia ,I Has judicial appeal.
Federal ,I Has administrative and judicial appeal.
Government
Georgia ,/ Has administrative and judicial appeal.
Indiana ,/ Has administrative and judicial appeal.
Utah ./ Has administrative and judicial appeal.

Source of all information other than that regarding Georgia, Indiana and Utah:
JLARC's draft report.

Source for all other information:
DERC staff research.
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Dear Phil:
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