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Preface 

House Joint Resolution 139 and the Appropriation Act, approved by the 1998 
General Assembly, brected the Joint Legislative Audit and Review Commission (JLARC) 
to study the effectiveness of Virginia's health regulatory boards and the Department of 
Health Professions (DHP). DHP, and the 12 health regulatory boards for which the 
department provides staff support, have the responsibility for ensuring the safe and 
competent delivery of health care services through the regulation of health professions. 

This review was conducted in two phases. The first phase included a review of 
licensing and rule-making functions of the boards, composition and structure of the 
boards, financial responsibilities of the boards and DHP, and the role of the Board of 
Health Professions. The second phase review focused on the disciplinary system used 
by the boards and the department. The findings from the first phase were presented 
previously in an interim report, and the findings from the second phase are presented 
in this final report. 

The second phase of the study found that aspects of the disciplinary process 
work well. The quality of the work by DHP and board staff is generally good, and the 
system developed to process and adjudicate cases is effective. However, there are some 
areas in which policy and statutory changes are needed to improve the process. In 
addition, the inspection program does not meet stated goals and may not provide for 
adequate drug control. The report contains recommendations to address these concerns. 

The report identifies several concerns regarding the time required to process 
disciplinary cases. Most boards take in excess of one year on average to resolve disci- 
plinary cases, and the Boards of Medicine and Psychology take in excess of two years 
on average. The report also found that many of the cases that took too long to resolve 
involved serious misconduct by a practitioner, and the delay in resolving these cases 
created unreasonable and unacceptable risks to public protection and public safety. 
Recommendations t o  improve case processing time are provided. 

The study also found that the Board of Medicine does not adequately protect 
the public from substandard care by physicians. With the current gross negligence 
standard for taking action, the Board of Medicine rarely sanctions physicians for stan- 
dard of care violations. In addition, the Board of Medicine does not adequately handle 
medical malpractice payment reports. The report recommends that the General As- 
sembly consider amending the Code of Virginia to define negligent practice (rather 
than the current standard of "gross negligence") as a violation of law. Recommenda- 
tions are also provided to  improve the process for handing medical malpractice com- 
plaints. 

On behalf of the Commission staff, I would like to express our appreciation for 
the cooperation and assistance provided during the review by the health regulatory 
boards and the Department of Health Professions. 

philip A. Leone 
Director 

August 6, 1999 





JLARC Report Summary 

HEALTH REGULATORY 

August 1999 

Jolnt Legislative 
Audit and Review 

Commission 

T h e  Department of Health Professions 
(DHP) and Virginia's 12 health regulatory 
boards, along with the Board of Health Pro- 
fessions (BHP), have responsibility for en- 
suring the safe and competent delivery of 
health care services through the regulation 
of the health professions. DHP provides 
coordination and staff support for the health 
regulatory boards and BHP. 

HJR 139 and the Appropriation Act, 
approved by the 1998 General Assembly, 
direct the Joint Legislative Audit and Review 
Commission to study the effectiveness of 
Virginia's health regulatory boards and DHP, 
This is the second of two reports that have 

been prepared to meet the study mandate. 
This report focuses on issues related to the 
boards' disciplinary function. An interim re- 
port primarily addressed issues related to 
the boards' composition, licensing, and rule- 
making functions, as well as budgeting and 
staffing issues and the role of the Board of 
Health Professions. 

Significant findings of this report in- 
clude: 

Aspects of the disciplinary process 
work well, but some statutory changes 
are necessary to improve the process, 
and the Board of Nursing may not be 
adequately addressing certified nurse 

I aide cases involving serious miscon- 
duct. 
DHP should enforce laws against 
unlicensed practice of the health pro- 
fessions when Commonwealth's 
attorneys do not pursue these cases. 

1 The disciplinary process takes too 
long to resolve many cases, particu- 
lady some serious disciplinary cases, 
during which time the practitioners 

I 
continue to practice and potentially 
threaten public safety. 
DHP's current inspection program is 
inadequate and needs to be reevalu- 
ated - about 25 percent of licensed 

I pharmacy facilities had their last in- 
spection eight or more years ago. 
The gross negligence standard that 
applies to Board of Medicine standard 
of care cases under current law does 
not appear to adequately protect the 
public from the substandard practice 
of medicine by physicians. 

* The Board of Medicine does not ad- 
equately consider cases that derive 
f ram medical malpractice payment 
reports. 



Recommendations to address problems 
cited in the review are included throughout 
the report. 

The Disciplinary Process Generally 
Works Well, Although Some 
Changes Are Needed to Improve It 

Aspects of the disciplinary process ap- 
pear to work well. The quality of work by 
DHP and board staff is generally good, and 
the system developed to process and adju- 
dicate cases is effective. Cases are 
screened effectively at the intake stage, and, 
for the most part, they receive adequate in- 
vestigations. Finally, the process by which 
the board hears cases that present signifi- 
cant evidence of a violation appears to work 
relatively well and appears to be fair to re- 
spondents and keeps complainants well in- 
formed. 

However, there are some areas in 
which improvements to the process of one 
or more boards are needed. For example, 
one area of concern is the current policy of 
the Board of Nursing to limit the number of 
certified nurse aide (CNA) cases referred 
to a formal hearing. This policy is a conse- 
quence of budget constraints resulting from 
federal funding cuts. While this policy does 
not violate federal or State law, a result of 
this policy is that many CNAs who have corn- 
rnitted serious acts of misconduct are only 
reprimanded by the board and thus are al- 
lowed to retain their certificates even though 
they may not be fit to practice as CNAs. The 
Board of Nursing should continue working 
to resolve the certified nurse aide program's 
budget deficit in order for the Board of Nurs- 
ing to have the funds necessary to base dis- 
ciplinary decisions in CNA cases on the se- 
riousness of the violation and the need to 
protect the public and not on financial con- 
straints. 

Several statutory changes are also rec- 
ommended to improve the disciplinary pro- 
cess. The obligation to report misconduct 
and the associated immunity that currently 

extend only to licensees of the Board of 
Medicine need to be extended to the licens- 
ees of the other health regulatory boards. 
In addition, the use of license revocation as 
a sanction needs to be clarified. Moreover, 
eligibility to apply for reinstatement after li- 
cense revocation needs to  be made consis- 
tent across boards, and the reinstatement 
process needs to be made uniform. Finally, 
the Code of Virginia's prohibition against the 
use of trade names in the practice of den- 
tistry does not appear necessary to protect 
the public and should be eliminated. 

IMP Should Enforce Laws Against 
Unlicensed Practice 

The Department of Health Professions 
needs to actively pursue some unlicensed 
practice cases that are currently closed with- 
out prosecution. Currently, DHP relies upon 
local Commonwealth's attorneys to prosecute 
these cases, and only those cases that a 
Commonwea~'s attorney decides to pros- 
ecute are pursued. While Commonwealth's 
attorneys tend to prosecute the more egre- 
gious cases involving public harm, many 
cases that are not pursued involve individu- 
als who are practicing without appropriate 
training and licensure and are putting patients 
at risk. DHP needs to pursue some unlicensed 
practice cases that are not prosecuted by 
Commonwealth's attorneys in general district 
court. 

Disciplinary Process Takes Too 
Long To Resolve Cases and May 
Threaten Public Safety 

While DHP staff and departmental 
management guidelines suggest that most 
disciplinary cases should be resolved in less 
than a year, most boards take in excess of 
a year, and two boards take in excess of 
two years (on average) to resolve disciplin- 
ary cases. Based on an analysis of cases 
resolved through a disciplinary hearing or 
consent order in 1997 and 1998, the Board 
of Medicine took more than 2.6 years on 



average to resolve cases, and the Board of 
Psychology spent about two years on aver- 
age. The figure below shows the average 
case resolution times for the various boards. 

Analysis of disciplinary cases closed 
during the past several years raises the con- 
cern that delays in processing some seri- 
ous cases for several boards may threaten 
public safety. Some complaints alleging 
serious wrongdoing by health professionals 
regulated by the Boards of Medicine, Psy- 
chology, Nursing, and Dentistry took be- 
tween one and five years to process before 
the appropriate board suspended, revoked, 
or accepted the surrender of the 
practitioner's license. Long delays in pro- 

cessing these cases pose a significant threat 
to public safety because in many of these 
cases the practitioners were allowed to con- 
tinue treating patients until the board ren- 
dered its decision. 

The Department of Health Professions 
and the health regulatory boards need to 
take steps to reduce the time required to 
process and adjudicate disciplinary cases. 
DHP and the boards need to develop guide- 
lines for the resolution of cases, regularly 
assess whether there are sufficient staff and 
board members to resolve cases in a timely 
manner, and establish procedures to ensure 
that serious cases are handled expedi- 
tiously. 

Health Regulatory Boards' Disciplinary Processes 
Compared for Average Time (Days) Untll Resolution 

A m p :  473.9 # 8 ~  

Veterinary ~edicine (=s5) 1 326.3 

Nursing Home Admns. (n=zn 1 333.9 

Certified Nurse Aides ( " 3 2 )  1 343.4 

Funeral Directors (nda 1 3727 

Optometry ~ 6 )  1 377.0 

Dentistry ( ~ 1 6 4  1 384.9 

Pharmacy 2 1) 1 404.0 

Nursing ( n a g )  1 407.1 

Social Work (peg 1 462.6 

Pmfessiond Counselon ( ~ 1 9 )  1 547.3 

P S Y C ~ ~ O I O ~ Y  (n=9 1 746.8 

Medicine (n:178) I 980.2 

Source: JLARC staff analysis of didisaptnary cases r e s o W  durhg ihe 1997 and 1998 calendar years. 



Inspection Program Does Not 
Appear to Meet Stated Goals 
and May Not Provide for 
Adequate Drug Control 

DHP's facility inspection program, 
which was abandoned for several years, is 
currently failing to meet its goals for com- 
pleting inspections of pharmacies, veterinary 
facilities, and funeral homes. The figure 
below shows that a majority of facilities are 
not being inspected within the time frames 
suggested in inspection plans. Many have 
not been inspected for over eight years. The 
current situation raises same drug law en- 
forcement concerns, because a primary 
purpose of both pharmacy and veterinary 
inspections is to ensure that the distribution 
of drugs is properly controlled. The failure 
to meet these goals appears to be due in 
part to the assumption by inspectors of some 
investigative responsibilities and to a short- 
age of inspector positions. Given the exist- 
ing problems with the inspection program, 
the Department of Health Professions, along 
with the relevant boards, need to fundamen- 

tally review the program and reevaluate the 
program's goats and the means necessary 
to achieve them. 

Current Legal Standards for Board 
of Medicine Standard of Care Cases 
May Not Adequately Protect the 
Public 

The Board of Medicine does not appear 
to adequately protect the public from sub- 
standard practice by physicians. Under Vir- 
ginia law, a physician is not subject to disci- 
pline by the Board of Medicine for devia- 
tions from the accepted standard of care in 
the practice of medicine unless he or she is 
grossly negligent or is judged to be a public 
danger. With this high threshold for taking 
disciplinary action, the Board of Medicine 
rarely disciplines physicians for deviations 
from the accepted standard of care in the 
practice of medicine, even when such de- 
viations result in serious injury or death. As 
the figure on page V demonstrates, only 
three percent of the Board of Medicine's 
orders over the last two fiscal years ad- 

Frequency of Routine Inspections Conducted by 
DHP Inspectors at DHP-Licensed Health Care Facilities 

Facilities Licensed. by the 
Facilities Licensed Board of Funeral D~rectors 
by the Board of and Embalmers and the 

Pharmacy 
n=l,7?2 

Board of Veterinary 
Medicine 

n=l.OS 

Timeliness of Inspections Is in 
CmpIiance w'th Board Pdky 

23% Yeas Ago 41 % 

Yeas Ago 3 and 5 2 and 5 
Last I ~ P ~ ~ ~  years  go Bebeen Yea6 Ago 

Between Sand8 
5 and 8 Yeas Ago 

Years Ago 

Souce: JlARC staff analpisof DHP inspedion records. 



Proportion of Violations During Fiscal Years 1097 and 1998 . . 
Which Exclusively Involved Standard of-Care, by Board - - 

Nursing 

Dentistry 

Optometry 

Veterinary Medlcine 

Not% bards not shown had fewer than 30 orders o w  the twcbpar period. Oldets dated to minstatement ff 
probation am not induded. 

1 Souroe: JLARC staff analysis of orders issued by boards for M 1897 and M 1998. I 

dressed standard of care issues exclusively~ 
The Board of Medicine closes almost all 
standard of care cases without a hearing 
even though some of these cases raise se- 
rious concerns about the standard of care 
provided by physicians and the potential 
threat to the public by the physicians' prac- 
tices. The Board of Medicine is the only 
health regulatory board in Virginia with such 
a high threshold for deciding standard of 
care cases. The Code of Virginia or board 
regulations define negligent acts as stan- 
dard of care violations for several boards 
and do not establish a gross negligence 
standard for any other board. In addition, 
the Federation of State Medical Boards, 
whose membership includes all of the state 
medical boards in the United States, rec- 
ommends that medical boards take disci- 
plinary action against physicians who are 
negligent in the practice of medicine. The 
General Assembly may wish to consider 

amending $54.1 -291 5(A)(4) of the Code of 
Virginia to define negligent practice as a vio- 
lation of law. 

Board of Medicine Does Not 
Handle Medical Malpractice Cases 
Adequately 

As a result of the gross negligence 
standard and a general bias against medi- 
cal malpractice cases, the Board of Medi- 
cine appears less likely to pursue cases 
based on medical malpractice payment re- 
ports (the reports that notify DHP of all mal- 
practice judgements and settlements involv- 
ing practitioners licensed in Virginia) than 
cases based on other complaints or required 
reports. More than one-third of these re- 
ports, which are a significant source of stan- 
dard of care cases far the Board of Medi- 
cine, are closed at the intake stage without 
sufficient information on which to base a clo- 
sure decision. In addition, medical malprac- 



tice cases that proceed beyond the intake 
stage do not receive the same level of in- 
vestigation as standard of care complaints 
received from the general public. The De- 
partment of Health Professions needs to 

modify its current policies for handling medi- 
cal malpractice payment reports and adopt 
procedures that will ensure these reports are 
given adequate consideration at the intake 
and investigation stages. 
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I. Introduction 

The Department of Health professions (DHP) and Virginia's 12 health regula- 
tory boards, along with the Board of Health Professions (BHP), have the responsibility 
for ensuring the safe and competent delivery of health care services through the regu- 
lation of the health professions. DHP provides coordination and staff support for the 
health regulatory boards and BHP. 

House Joint Resolution 139 and Item 16H of the Appropriation Act, approved 
by the 1998 General Assembly, direct the Joint Legislative Au&t and Review Commis- 
sion to study the effectiveness of Virginia's health regulatory boards and DHF? HJR 
139 specifically directs staff to evaluate: 

the appropriateness of the composition of each board, 

the appropriateness of the boards' role in ensuring the quahfications of health 
care professionals in Virginia, and 

the boards' authority and involvement in establishing standards for hgh 
quality health care delivery by health care professionals. 

In addition, the Appropriation Act directs that the JLARC review must include the 
following: 

a follow-up to JLARC's 1982 study recommendations related to the health 
regulatory boards; 

an assessment of the working and organizational relationships between the 
boards, the department staff, and the Board of Health Professions in the 
licensing and regulation of the health professions; 

an examination of the efficacy, fairness, and propriety with which the vari- 
ous statutes, duties, functions, and activities involved in the licensing and 
regulation of health professions are being performed and discharged; and 

an assessment of the adequacy of the department's staffing and automated 
systems to meet its current and future operations needs. 

A copy of HJR 139 as well as the relevant Appropriation Act language are attached as 
Appendixes A and B. 

This is the second of two reports that have been prepared to meet the study 
mandate. This report focuses on issues related to the boards' disciplinary function. 
The interim report primarily addressed issues related t o  the boards' composition, li- 
censing, and rule-making functions, as well as budgeting and staffing issues and the 
role of the Board of Health Professions. 



OVERVIEW OF THE REGULATORY BOARDS AND DBP 

Virginia's 12 health regulatory boards are responsible for licensing and disci- 
plining health practitioners and promulgating the regulations that govern regulated 
health professionals. Some boards also have additional responsibilities. For instance, 
the Board of Nursing approves nursing schools. 

Currently, the 12 boards regulate nearly 240,000 health professionals, facili- 
ties, and other entities (Table 1). The number of professionals regulated by these boards 
has increased by about 62 percent in the last ten years. The boards also process thou- 
sands of disciplinary cases a year and promulgate dozens of regulations. 

The Department of Health Professions is the State agency that supports the 
12 individual regulatory boards and the Board of Health Professions. The department's 
staff support the boards through several means, but the members of the boards have 
the ultimate decision-making authority. Some of the agency staff serve as staff to the 
individual boards. In adcbtion, the agency provides central staff t o  support the disci- 
plinary function. The agency also provides the automated systems, budgetary and 
financial staff support, and human resource management support for the boards. Fig- 
ure 1 provides an organizational chart of the agency. 

HEALTH REGuLATORY BOAI.U)S9 DISCIPLINARY SYSTEM 

DHP staff and the health regulatory boards process thousands of complaints 
against health care practitioners each year (Table 2 on page five). DHP staff within the 
enforcement division receive and investigate complaints and prepare disciplinary cases 
against health care practitioners fox hearings. Staff assigned to each board assist the 
boards in scheduling and conducting hearings. The primary roles of board members in 
the disciplinary process are to  decide whether cases should be closed due to insufficient 
information, to dismiss cases which do not provide evidence of a violation, and to  hear 
cases to determine whether a violation was committed and what type of sanction should 
be imposed. 

Two additional components of the boards' disciplinary system are the faciIity 
inspection program and the Health Practitioners' Intervention Program (HPIP). DHP 
staff inspect certain types of facilities regulated by the boards. The outcomes of these 
inspections are reviewed by the appropriate board. When necessary, a board will take 
action against facility operators who do not abide by its regulations. HPIP is a pro- 
gram that allows health care practitioners with a physical or mental health disability 
or substance abuse problem to be treated for their condition in lieu of traditional disci- 
plinary action by the board. 



Number of Licensees, Certified Professionals, and Registrants 
Regulated by Each Health Regulatory Board in 1988 and 1998 

Board of Audiology and Speech- 
Language Pathology I ** I 

Board 

Board of Dentistry 1 6.815 1 

Number 
Regulated 

in 1988 

Board of Funeral Directors and 
Embalmers 

Board of Medicine 1 25,261 1 
Board of Nursing 1 79,843 1 

Board of Optometry 1 997 1 
Board of Nursing Home Administrators 

Board of Pharmacy 1 241285 I 

** I 

Board of Licensed Professional 
Counselors, Marriage and Family 
Therapists, and Substance Abuse 
Professionals 

Board of Psychology 

Board of Social Work 

Number 
Regulated 

in 1998 

'The number regulated by the Board of Pharmacy has decreased because We Board no longer registers approximately 
21,000 health care practitioners who prescribe controlled substances. The federal government does register these 
individuals. 

Board of Veterinary Medicine 

Total 

"These boards were not under the purview of DHP in 1988. Source: Department of Health Professions 1988 and 1998 
Biennial Reports. 

Statutes and Regulations Governing the Disciplinary Process 

2,789 

146,115 

The disciplinary process is governed by the Administrative Process Act (APA), 
the statutory provisions applicable t o  all occupational regulatory boards, and the laws 
and regulations pertaining specifically t o  the health regulatory boards. The APA estab- 
lishes the procedural framework for the disciplinary process and sets forth the funda- 

4,150 

236,216 
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Complaints Received by DHP for Fiscal Year 1998 

I Audiology I 8 1  2 

Board 

1 Dentistry 1 343 1 172 

Funeral Directors 
and Embalmers 

Medicine 

Nursing 

Number of 
Complaints 
Received 

Nursing Home 
Administrators 

Number of 
Complaints 
Docketed 

1 Optometry 

Pharmacy 

Professional 
Counselors 

Number of I 
Complaints per 

Source: Department of Health Professions Biennial Report 1996-1998. 

Psychology 

Social Work 

Veterinary Medicine 

Total 

mental requirements that must be followed when conducting hearings. General provi- 
sions of the Code offirginia, which are applicable to health regulatory boards, provide 
some additional requirements. The Code of Ergznza also contains some provisions 
applicable to  individual boards. 

The laws and regulations specific to  each health regulatory board establish 
the substantive basis for the disciplinary system. They define the types of actions that 
constitute grounds for disciplinary action against practitioners. Typical grounds for 
discipline include unprofessional conduct, negligent conduct in the practice of a profes- 
sion, criminal conviction, and drug diversion. T h e  Drug Control Act also serves as a 
basis for some disciplinary actions against pharmacists, physicians, dentists, veteri- 
narians, licensed nurse practitioners, physicians' assistants, and certified optometrists. 

36 

31 

88 

3,018 

12 

11 

62 

i 1,676 

18.81 

7.92 

21.20 

12.82 
I 



Structure of the Disciplinary Process 

Under the current disciplinary structure, DHP enforcement staff receive and 
review disciplinary complaints, and investigate complaints. Staff of the administra- 
tive proceedings division (APD) prepare and prosecute most cases. After an investiga- 
tion is completed, staff for the relevant board assume responsibility for the hearing 
process and provide support to the boards during informal conferences and formal 
hearings. Board members, who are appointed by the governor to serve four-year terms, 
are responsible for hearing and adjudicating disciplinary cases. Attorneys from the 
OEce of the Attorney General provide support to the process by serving as counsel to 
the various boards and by prosecuting most cases that proceed to a formal hearing. 

Enfinemeat Divbion StuK Staff in DHP's enforcement division provide 
the primary support for the disciplinaly system. The division is composed of intake 
analysts, investigators, and inspectors, as well as other support staff. Three intake 
analysts screen all of the complaints received by the department. The intake analysts, 
who are all health care professionals, report to the deputy director of enforcement. 

Fourteen full-time field investigators and four investigative supervisors in- 
vestigate the majority of the cases that are not screened out at intake. The majority of 
these investigators are health care professionals. Each investigator is assigned to one 
of four regions in the State. One investigator in each region serves as an investigative 
supervisor. These supervisors, who report to the director of enforcement, are respon- 
sible for overseeing the assignment and completion of all investigations in the region. 

These supervisors also oversee inspectors in each region. Each region has an 
inspector whose primary responsibility is to conduct pharmacy inspections. In ad&- 
tion, three of the four regions have a second inspector who is responsible for conducting 
veterinary medicine and funeral inspections. Five of these inspectors are health care 
professionals and the other two have law enforcement backgrounds. These inspectors 
also perform investigations for reinstatement and probation cases. Four part-time 
employees (P14s) also conduct investigations and inspections in three of the regions. 

Two other types of positions that support the disciplinary process are located 
in the enforcement division's central office. Five administrative investigators handle 
the investigation of most lower priority disciplinary cases, primarily by telephone and 
written correspondence. The department also has one probation analyst who is re- 
sponsible for trachng compliance with probation terms. All of these positions report to 
the deputy director of enforcement. 

AdininisMve Prmree&gs Diviswn Sfas The administrative proceed- 
ings division has ten senior legal assistants who have responsibility for preparing cases 
for hearing, drafting hearing notices and final orders, and presenting cases to the boards 
during hearings. The senior legal assistants report to the director of the administra- 
tive proceedings division who in turn reports to the director of enforcement. 



B d S t a f i  Staff to the individual boards also play a role in the disciplinary 
process. The executive directors of the boards have responsibility for coordinating the 
review of cases that have been investigated, as well as for scheduling cases for hear- 
ings. They also provide staff support to the board members during informal confer- 
ences and formal hearings. The executive directors of the Boards of Medicine, Nursing, 
and Pharmacy delegate most of this responsibility for coordinating the cbsciplinary 
case proceedings to  deputy executive directors. In addition, the executive directors of 
the boards of Medicine, Nursing, Pharmacy, Psychology, and Social Work have a role in 
reviewing complaints that may be closed at intake and in determining whether there is 
sufficient evidence after an investigation for cases to go forward t o  a hearing. Execu- 
tive directors and deputy executive directors are assisted by other board staff who help 
with case scheduling and preparing case materials for board members. 

B o d  M e d e n .  Board members have several responsibilities in the disci- 
plinary process. Members of some boards review complaints received by the intake 
staff to determine if the complaints should be pursued further or closed without inves- 
tigation. They also have responsibility for reviewing cases that have been investigated 
to assess whether they should be dismissed prior to an informal conference. Board 
members hear virtually all disciplinary cases that  proceed t o  a hearing through infor- 
mal conference committees comprised of two or three members. Finally, larger panels 
of board members are responsible for adjudicating cases that proceed to a formal hear- 
ing. 

O m e  ofthe A f t o m  GeaeruZ Stafl Attorneys from the Office of the At- 
torney General serve two functions in the disciplinary system. Three assistant attor- 
neys general serve as legal counsel to  the 12 regulatory boards. They attend some of 
the informal conferences as well as all of the formal hearings to provide legal advice t o  
the boards. Other assistant attorneys general prosecute some of the disciplinary cases 
on behalf of the State that proceed to a formal hearing and occasionally present evi- 
dence at informal conferences. Assistant attorneys general also handle court appeals 
of board case decisions. 

Disciplinary Process 

The disciplinary process is a multi-stage process that begins with the receipt 
of a complaint (see Figure 2). These complaints are reviewed at the intake stage and 
are either closed or docketed for investigation. Complaintsthat are docketed are in- 
vestigated and then submitted to the appropriate board. The individual boards must 
then review the investigative reports and decide whether a case presents sufficient 
evidence of a violation to proceed to an informal conference or whether the case should 
be dismissed. Senior legal assistants are then responsible for preparing the cases that 
the boards schedule for an informal conference. Two to three board members hear 
these cases during informal conferences. Following the informal proceedings, cases 
involving possible suspension or revocation or cases in which a respondent wishes t o  
appeal the decision of an informal conference are heard by a panel of board members at 
a formal hearing. 
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Infakehes8.  Most complaints are received either by telephone, in writ- 
ing, or in person by the intake unit w i t h n  the enforcement division. In addition, some 
complaints are generated through inspections or are initiated by the boards based on 
information they receive thraugh newspaper articles or other means. Complaints are 
reviewed by an intake analyst to determine whether the allegations in the complaint, if 
true, would constitute a violation of statutes or board regulations governing the prac- 
tice of the health professions. The intake analyst also determines if the idormation 
provided is sufficient to proceed with an investigation. If there is not sufficient infor- 
mation, the intake analyst generally conducts an informal, or preliminary, investiga- 
tion to gather mare information. This preliminary investigation usually consists of a 
letter to the practitioner or further contact with the source of the complaint. 

If the intake analyst determines that the allegations are withn a board's ju- 
risdiction and there is sufficient information to proceed, the analyst dockets the com- 
plaint for investigation. The intake analyst also has responsibility for prioritizing each 
docketed case based on the risk to the public health, safety, or welfare. This prioritization 
of a case impacts the level of urgency with which a case will be investigated. 

Zf an intake analyst believes that the complaint does not indicate a possible 
violation of board statutes or regulations, then the analyst recommends closing the 
complaint and forwards it to the appropriate executive director to consider the recom- 
mendation for closure. The process for review of complaints recommended for closure 
varies by board. With some boards, the executive director makes the final decision 
whether to close the complaint. With other boards, a board member must approve the 
closure of a complaint. 

Inves~atr 'ueAvces~~.  The majority of cases that are docketed for investiga- 
tion are forwarded to the investigative supervisor in the appropriate region. The inves- 
tigative supervisor then assigns each case to  a field investigator. Field investigators 
conduct investigations through interviews, reviews of patient records, and visits to 
facilities. Investigators then prepare written reports summarizing their findings. Most 
low priority cases are assigned to administrative investigators within the central office 
who conduct these investigations through phone interviews and correspondence. A 
small percentage of the investigations are conducted by inspectors and intake ana- 
lysts. 

h b a b l e  C a ~ e R e v ~ w ~  The next stage in the process is the probable cause 
review. After investigation reports are completed, the cases are sent to the appropriate 
board for review to determine whether the case should be forwarded for a hearing or 
closed administratively. According to DHP's AdJlrdicatzon ManuaC, the standard for 
this review is whether there is probable cause, or more evidence for than against, of a 
violation of a statute or regulation. 

Boards vary in the way that they conduct the probable cause review. In the 
past, some boards have sent the investigation report to two or three board members 
and requested that they independently determine whether the case should be sched- 



uled for a hearing or closed. The Boards of Medicine and Nursing, however, have differ- 
ent processes. The executive director of the Board of Medicine reviews each case. Each 
case the executive director recommends for a hearing is reviewed by the board presi- 
dent. For each case recommended for closure by the executive director, one board mem- 
ber reviews the case and decides whether to close it. The deputy executive directors for 
the Board of Nursing have the authority to  forward cases for hearing without input 
from board members. Along with ths authority, they also have responsibility for rec- 
ommending cases for closure. In contrast to the Board of Medicine, the deputy execu- 
tive directors of the Board of Nursing present their recommendations for closure to a 
two-person informal conference committee whch  decides whether to accept the recom- 
mendation. 

The Board of Pharmacy has recently authorized its executive director to refer 
cases for hearing without board approval and to develop closure recbmmendations to 
be presented to a two-member coxnmittee of the board for approval. Other boards have 
told JLARC staff that they plan to reduce to one the number of board members who 
review cases to determine whether there is probable cause to proceed to an informal 
conference. 

P r r r p d n  of Ccrse8jbrri5?iioh& After a board concludes that a case 
should proceed to an informal conference, the case is sent to the administrative pro- 
ceedings division (APD). A senior legal assistant is assigned to the case and has re- 
sponsibility for preparing the case for hearing. This includes developing a notice of 
hearing, which presents factual allegations that may constitute violations of statute or 
regulations by the health care practitioner. APD staff or assistant attorneys general 
are also responsible for preparing the evidence for a hearing and assessing which wit- 
nesses need to be subpoenaed to testify 

Prior to a hearing, a pre-hearing consent order can be proposed to resolve a 
case. Under such an order, the respondent must agree to accept the findings and sanc- 
tions in lieu of a hearing to decide the matter. The board must approve any proposed 
consent order. 

I.f izmd Coafimnce, The next stage of the process is the informal confer- 
ence stage. Approximately four-fifths of the cases for which probable cause is found 
proceed to an infonnd conference, and the remainder are resolved through a consent 
order. Respondents have a right to waive an informal conference and proceed directly 
to  a formal hearing if the department consents to a waiver, but respondents appear to 
exercise ths right rarely. Informal conference committees are comprised of two or 
three board members, depending on the board. There are some consistent general 
rules for bow informal conferences are conducted, but each committee has discretion in 
the specifics of how the hearing proceeds. The committees usually allow the respondent 
t o  make any statement or present any facts that he or she wishes to present. In gen- 
eral, the board members question the respondent after his or her presentation. Wit- 
nesses may also testify at the informal conference as needed on behalf of the State or 
the respondent. 



After hearing the information presented, the informal conference committee 
members may take one of several actions regarding the case. They may dismiss the 
case if they determine that there has not been a violation of any statute or regulation 
or if there is insufficient evidence of a violation. The informal conference committee 
also has the option of imposing one of three sanctions. It may impose a monetary fine, 
a reprimand, or probation with terms. In some cases, the informal committee may find 
that a violation occurred, but impose no sanction. The informal conference committee 
members may also conclude that the violations may warrant a suspension or revoca- 
tion. If t h s  is the case, they have two choices: they may propose a consent order for 
suspension or revocation and request the respondent's consent for such an action, or 
they may refer the case directly to the board for a formal. hearing. A respondent has the 
right to appeal the decision of an informal conference committee. If the informal con- 
ference ruling is appealed, the board order is vacated, and a formal hearing is held. 

F o W  He-. The rules governing formal hearings are considerably dif- 
ferent than those governing informal conferences. A quorum or a panel of at least five 
board members is required to adjudicate a formal hearing. Formal hearings are sub- 
stantially more formal from a procedural standpoint. An assistant attorney general or 
a senior Iegal assistant acts in a prosecutorial role to present the case and question 
witnesses. Furthermore, in contrast to informal conferences, the witnesses are sworn 
under oath and provide testimony through direct questioning as well as cross-exami- 
nation. 

Like an informal conference committee, a formal hearing panel may hsmiss a 
case, find a violation but impose no sanction, or find a violation and impose one of 
several sanctions. The panel may impose the same sanctions as an informal conference , 

committee can impose. In addition, the panel may suspend or revoke the license of a 
practitioner. A respondent may appeal the decision of a formal hearing panel to the 
circuit court. 

Summcuy and Mim&iory Su8penawns. The Code of Wrginiu also pro- 
vides a mechanism to bypass the normal disciplinary process and take quick action in 
cases in which it is determined that a practitioner poses an imminent danger to the 
public. This process takes place after an investigation has been completed. If the 
board staff determines that a case may warrant consideration of a summary suspen- 
sion, the case is sent to APD, which prepares the case and forwards the information to 
the Office of the Attorney General. If the Office of the Attorney General agrees that the 
case warrants a summary suspension, the information is then presented to the board. 
The statute provides that if a majority of a quorum of the board votes to approve the 
summary suspension of a practitioner's license, the board may suspend the license. 
The respondent has the right to a formal hearing on the suspension, which is scheduled 
at the time of the order summarily suspending his license. 

The Code of Wrgintd also requires that the DHP director suspend the license 
of any practitioner who is known to have had his or her license suspended or revoked in 
another jurisdiction, has been convicted of a felony, has been adjudged legally incompe- 



tent, or has paid for a license with a dishonored check. The DHP director is required to 
suspend licenses in such instances immediately without first conducting a hearing. 
However, a licensee who has had his or her license suspended pursuant to this provi- 
sion is entitled to a hearing at the next regular board meeting that is at least 30 days 
after h s  o r  her application for reinstatement. A practitioner whose license has been 
suspended because of payment with a dishonored check may be reinstated immedi- 
ately upon proper payment. 

Inspection Program 

The Department also has a regular inspection program for certain types of 
facilities. Pursuant to departmental inspection plans, inspectors conduct inspections 
of pharmacies and other types of facilities regulated by the Board of Pharmacy, veteri- 
nary medicine facilities, and funeral homes. The Board of Pharmacy inspection plan 
states that pharmacies should be randomly inspected at least once every three years. 
Inspection plans for veterinary facilities and funeral homes state that these facilities 
need to be randomly inspected once every two years. The inspectors also inspect all 
new facilities or facilities that change location before they can begin operation. 

The purpose of these inspections is to ensure that facilities are in compliance 
with all applicable laws and regulations. Disciplinary cases before the Board of Phar- 
macy are often generated from inspections. In addition, pharmacy inspections may 
sometimes reveal physicians who are misprescribing or diverting drugs, resulting in 
disciplinary cases against these physicians. Inspectors also have the authority to con- 
duct inspections of other medical facilities. However, they typically only conduct such 
inspections as part of an investigatian of a practitioner. 

Health Practitioners' Zntervention Program 

In 1997 the General Assembly enacted legislation establishing the Health 
Practitioners' Intervention Program (HPIP). The purpose of the program is to provide 
an alternative to the disciplinary system for the treatment of practitioners who are 
impaired. The program provides that disciplinary action may be stayed against a prac- 
titioner who enters the program if no other report of a violation of a law or regulation 
has been made against the practitioner, other than the impairment or the diversion of 
controlled substances for personal use. The statute also establishes an Intervention 
Program Committee that is responsible for establishng rules for practitioner eligibil- 
ity and for determining who is eligible for stayed disciplinary action. This is a seven- 
member committee composed of licensed or certified health professionals. 

Practitioners who enter the program are subject to fairly rigorous require- 
ments. Typically, a practitioner will be required to undergo extensive treatment and 
regular monitoring, including regular random drug screens. A practitioner who enters 
the progam usually is required t o  participate in the program for five years and is 
responsible for the costs of treatment and drug screens. 



Description of Sanctions Imposed Through the Diwipbary Process 

In part due to the diversity ofthe boards and the cases that come to the boards' 
attention, there are variations in the categories of violations that are most frequently 
addressed by the boards (see Figure 3). Despite the variations, certain categories of 
cases are similar across boards. Overall, the most frequent type of sanction used by the 
boards is a reprimand. 

3Jvpkd C ~ e 8  rir whhh Samcslibm A m  I m p e d  Vary by B d .  W l e  
most boards impose sanctions for the same broad categories of violations, the boards 
vary considerably in which categories of cases they most often impose sanctions. Of 
the six boards shown in Figure 3, all but two boards (Optometry and Pharmacy) vary in 
the type of case in which sanctions are most typically imposed. Some of the differences 
between boards are significant. For example, 64 percent of the Board of Pharmacy's 
disciplinary orders involved standard of care issues whle  only three percent of the 
Board of Medicine's orders were based on standard of care violations. (A standard of 
care violation is one in which a health care practitioner deviates from the accepted 
standard of practice in the direct care and treatment of a patient.) In addition, 31 
percent of the Board of Nursing orders involved drug diversion and substance abuse 
while no other board had a similar percentage of such cases. Similarly, the Boards of 
Dentistry and Optametry had a large percentage of orders involving advertising viola- 
tions. In contrast, none of the other boards had a significant number of advertising 
cases. 

Despite the differences across boards, there are some similarities among them. 
For example, most of the boards issued some orders for substandard care cases. The 
Boards of Pharmacy (64 percent), Nursing (28 percent), Dentistry (26 percent), and 
Optometry (24 percent) all had a high percentage of standard of care cases. Orders 
involving drug diversion constituted another common category of violation across boards. 
The Boards of Nursing (31 percent), Medicine (15 percent), Veterinary Medicine (13 
percent), and Pharmacy (10 percent) all had a significant number of drug diversion and 
substance abuse cases. 

Smt;ioneAm Musf Ofte~ &pnhandk. Based on JLAItC staff's review of 
final orders and observance of disciplinary proceedings, the sanction most frequently 
used by the boards is a reprimand that is often accompanied by a monetary penalty. 
However, the boards also impose probation, license suspension, and license revocation 
in mare serious cases. It is difficult to assess whether the boards are consistent over 
time in the imposition of sanctions because most cases involve a unique set o f  factors 
which may impact the stringency of the sanction that is imposed. 

Analysis of the consistency in the imposition of sanctions across boards was 
difficult, but some general observations can be made regarding some categories of cases. 
All of the boards with a significant number of standard of care cases appear to typically 
impose a reprimand as the sanction for a violation. The boards with a significant 
number of drug diversion and substance abuse cases usually impose suspension or 
prabation with terms for this category of violation. There was also one notable differ- 
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ence between boards in the imposition of sanctions. In drug diversion cases, the Boards 
of Nursing and Veterinary Medicine typically suspend the license of a practitioner for a 
period of time. In contrast, the Boards of Medicine and Pharmacy do not usually sus- 
pend the license of such a practitioner, but instead place the practitioner on probation 
with terms. 

Civil Legal System Also Addresses Negligent Conduct 
by Health Care Professionals 

It should be noted that in addition to the hsciplinary system of the health 
regulatory boards, another process that addresses negligent conduct by health care 
professionals is the civil legal system. Any patient has the right to file a tort action 
against a health care provider whom he believes has delivered substandard care which 
has resulted in harm to him. However, the purpose of malpractice lawsuits is to pro- 
vide a process for compensation of inhviduals who have been harmed as a result of 
substandard care. While the legal system may help to deter negligent acts by health 
professionals, it is not a system designed or intended to regulate health professionals 
or to ensure that the public is protected from substandard practice. There is  no effort 
through the legal system to assess the professional competence of health care provid- 
ers who have committed negligent acts o r  what remedial measures may be needed to 
correct or improve a health professional's practice. Instead, the focus of the malprac- 
tice system is to determine whether a patient who has filed a complaint has suffered 
damages from a negligent act for w l c h  he or she should be compensated. 

The mandate for this study requires a review of the role of the disciplinary 
system of the health regulatory boards. However, given that there is some common 
area of interest between the two processes (negligent conduct by health professionals), 
it is inevitable that some of the same problem cases may come to the attention of both 
processes. Issues concerning this overlap are addressed in Chapter iV of this report. 

JLARC has conducted two prior reviews of the health regulatory boards. In 
1981-82, a performance review of Virginia's health regulatory boards was conducted 
and presented in two reports. Last year, JLARC staff completed the first phase of a two 
phase study of the health regulatory boards and the Department of Health Professions. 
The first phase of this study was an assessment of issues not directly related to the 
disciplinary system and included: an assessment of the composition and structure of 
the 12 health regulatory boards, an analysis of the boards' licensure and rule-mahng 
functions, an assessment of DHPb performance in managing the boards' financial and 
staffing responsibilities, and a review of the appropriate role of the Board of Health 
Professions. 



This report provides a comprehensive review of the health regulatory boards' 
disciplinary function and the role of DHP staff in supporting this function. It includes 
an assessment of the following: the overall disciplinary process, board sanctions, disci- 
plinary case processing time, the inspection program, and the Board of Medicine's treat- 
ment of standard of care cases. Some of the concerns noted in this review are similar to 
concerns raised in the prior 1982 JLARC reports (see Appendix C for an overview of 
DHP's implementation af the recommendations from the 1982 JLARC reports and their 
current relevancy). In addition, JLARC staff reviewed the status of DHP's automated 
systems, as required by the study mandate. The department appears to be malung 
progress toward the implementation of a new computer system, but it is premature at 
this time to draw definitive conclusions about this system (see Appendix D for an over- 
view of this aspect of the JLARC review). 

A number of research activities were undertaken as part of this study in order 
to obtain a comprehensive understanding of the disciplinary system. These activities 
included: structured interviews, attendance of disciplinary hearings, analysis of board 
member surveys, extensive document and data reviews, and a review of other states' 
practices. 

JLARC staff conducted a total of 39 interviews during the second phase of this 
study These interviews included the folIowing: board executive and deputy executive 
directors, investigators, inspectors, case intake staff, and other Department of Health 
Professions staff. J M R C  staff also interviewed attorneys who represent health care 
practitioners before the health regulatory boards and staff from the Office of the Attor- 
ney General. In addition, JLARC staff interviewed 70 individuals during the first 
phase of the study. Among those interviewed during the first phase were selected 
board members from each of the health regulatory boards. 

Attendance and Observation of Disciplinary Hearings 

JLARC staff attended and observed over 130 disciplinary hearings of the health 
regulatory boards. The purpose of attending these hearings was to review the hearing 
process, observe the performance of staff, and assess the reasonableness of the hearing 
outcomes. 

Survey of Board Members 

As part of the review, JLARC staff conducted a mail survey of board members 
in August 1998. This survey was sent to 260 current and former board members. The  
survey asked for the board members' input on a wide range of issues related to the 
duties and responsibilities of DHP and the health regulatory boards. JLARC staff 



reported on some of these responses in its November 1998 report. Some of the re- 
sponses to questions regarding the disciplinary function of DHP and the boards are 
included in this report. Sixty-six percent of board members who were sent a survey 
submitted a response. 

Document and Data Review 

In addition to interviews, attending disciplinary hearings, and analyzing board 
surveys, J W C  staff reviewed various DHP documents and data as part of thus study 
The following information was included as part of this review: DHP case processing 
data, inspection and investigation data, complaint intake records, unlicensed practice 
cases, cases closed after investigation, and board disciplinary orders. 

Case FnncessingDufa JLARC staff reviewed DHP's automated data that 
documents disciplinary cases closed between July 1992 and February 1999. This data 
was analyzed to compute the amount of time it takes for a case to advance through 
each stage of the disciplinary process and to determine the causes of delays in manag- 
ing these cases. JLARC staff also reviewed selected disciplinary and probation case 
files to obtain a more complete understanding of what causes significant delays in 
processing some cases. (See Appendix E, which is a technical appendix that describes 
the process used to analyze case processing time.) 

Z'specd%m ondlirues~ation Data Information regarding the most re- 
cent inspection dates of all facilities licensed or certified by the health regulatory boards 
was analyzed to determine how frequently facilities are inspected by DHP staff. In 
addition, data regarding the number of inspections and investigations conducted by 
DHP investigators and inspectors were reviewed to assess workload and productivity. 

CompZaiat Ifitake Recon&. JWIRC staff conducted a random review of 20 
percent of the complaints closed at the intake stage in Fiscal Year (IT) 1998 (July 1, 
1997 to  June 30, 1998). These 268 complaints were reviewed to determine whether 
there was adequate basis for the closure decisions made a t  ths level by intake staff 
and the boards. Because of concerns raised as a result of the initial review about the 
basis of closure decisions for medical malpractice complaints, JLARC staff also re- 
viewed all (20) of the medical malpractice cases involving Board of Medicine licensees 
that were closed a t  the intake stage between July 1,1998 and January 31,1999. 

U n l i c n s e d ~ d k k e  Cages JLARC staff reviewed all unlicensed practice 
cases resolved by DHP in 1997 and 1998. These cases were reviewed t o  determine 
whether unlicensed cases are being prosecuted adequately. 

Ofher Cmes Closedprior to a Hearing. Jn order to determine whether the 
boards are reasonably closing cases without a hearing based on the information con- 
tained in the investigative reports, JLARC staff conducted a random review of at least 
ten percent of the cases closed by each board at the probable cause stage during FY 



1998. For the boards with less than 100 cases, JLARC reviewed up to 10 randomly 
selected cases. Based on the findings from the initial review, JLARC staff randomly 
selected and reviewed an additional ten percent of cases closed after investigation by 
the Board of Medicine. 

BoadD&cz;DCincrry O e m  Disciplinary orders issued by the health regu- 
latory boards typically outline the findings of fact against a practitioner who is found 
to have violated board statutes or regulations and stipulate the sanction imposed by 
the board for these offenses. JLARC staff reviewed all the disciplinary orders issued by 
each health regulatory board, with the exception of the Board of Nursing, during FY 
1997 and N 3998. Because of the large quantity of orders the Board of Nursing issues 
each year, JLARC staff reviewed a random sample of one-third of all the disciplinary 
orders issued by the Board of Nursing during this time frame. These orders were 
analyzed to determine the types of offenses practitioners licensed by each board com- 
mitted and the corresponding sanctions issued against these practitioners by the boards. 

Other States' Information 

Finally, in order to obtain another perspective from which to evaluate the per- 
formance of Virginia's health regulatory boards, JLARC staff reviewed information 
regarding other states. This review included studies conducted by legislative agencies 
in other states. In addition, JLARC staff reviewed other state information available in 
national association publications and conducted a statutory review of medical practice 
statutes in the mid-Atlantic and southeast regions. 

REPORT ORGANIZATION 

This report is organized into four chapters. Chapter I1 discusses the disciplin- 
ary process, including some statutory modifications to improve the process. Chapter 
I11 addresses disciplinary case processing time. This chapter also includes an evalua- 
tion of DHP's inspection program. Finally, Chapter IV assesses why standard of care 
cases are rarely pursued by the Board of Medicine, by reviewing the current law re- 
garding standard of care violations by physicians and how the Board of Medicine handles 
standard of care cases. 



11. Disciplinary Process 

While this review of the disciplinary process has raised several serious con- 
cerns, particularly with the Board of Medicine, some aspects of the disciplinary process 
work well. The quality of the work by intake staff, investigators, and senior legal assis- 
tants is generally good; and board members, staff, and counsel generally provide strong 
support t o  the adjudicatory process. Moreover, the system developed t o  process and 
adjudicate cases is effective. 

Although some aspects of the process work weI1, concerns raised by the review 
need to be addressed, Due t o  budget constraints, the Board of Nursing does not appro- 
priately sanction some certified nurse aides with serious violations. Statutory changes 
are needed to: expand the obligation of health professionals to report on fellow practi- 
tioners, restrict eligibility for reinstatement after revocation, make the reinstatement 
process uniform, and eliminate a Board of Dentistry advertising restriction that is 
unnecessary. In addition, the department needs to use its present statutory authority 
to  pursue unlicensed practice cases. Finally, serious concerns raised about delays in 
case processing and the Board of Medicine's lack of involvement in regulating standard 
of care, which are issues discussed in the final two chapters of the report, need to be 
addressed. 

SOME ASPECTS OF THE DISCIPLINARY PROCESS WORX WELL 

Aspects of the disciplinary process work relatively well. The intake staff, in- 
vestigators, and senior legal assistants all generally perform their responsibilities ef- 
fectively and provide strong support to the disciplinary process. Additionally, board 
members as well as board staff and counsel provide effective support to the process. 

With the exception of the slowness of the disciplinary process discussed in 
Chapter III, the system established for processing and adjudicating cases appears to 
work effectively for resolving cases and provides adequate protection to respondents. 
Complaints, other than medical malpractice reports, generally appear to be screened 
appropriately at intake. Also, with the exception of medical malpractice cases, cases 
that are docketed by the intake staff are usually investigated fully In addition, the 
boards have established effective systems for evaluating whether there is probable 
cause to proceed to a hearing. The case preparation process also appears to work rela- 
tively well. Finally, the case hearing process, which begins with an informal confer- 
ence, seems to work well and usually leads to the satisfactory resolution of cases. 

Cases Are Effectively SCFeened at Intake 

The process used t o  screen complaints at the intake stage appears to gener- 
ally work well. The intake analysts who are responsible for screening complaints at 



this point in the process generally appear to make reasonable decisions about whether 
to docket complaints for investigation or to recommend closure of complaints to the 
boards. With the exception of one category of Board of Medicine cases, JLARC staff's 
review of complaints that are closed, or "off-lined," at the intake stage indicated that 
the decisions to off-line complaints at this point in the process are typically supported 
by the facts presented. Many of the complaints are off-lined because DHP does not 
have jurisdiction, such as complaints against facilities. Many of the other complaints 
that are closed by intake staff involve patient concerns but not violations of law. These 
complaints involve such concerns as fee disputes and rude conduct by practitioners. 

In interviews, board executive directors all stated their view that the intake 
analysts effectively screen complaints at the intake stage. They further indicated that 
the boards rarely disagree with intake recommendations regarding complaints to off- 
line. They also stated that over the last several years, the intake staff have become 
increasingly effective at screening out complaints that do not need to be investigated, 
but that in past years might have been unnecessarily docketed for investigation. 

Investigative Process Is Effective Overall 

The investigative process currently used by the Department of Health Profes- 
sions appears to be effective overall. Based on a review of investigative reports, JLARC 
staff found that the investigators generally conduct thorough investigations and ob- 
tain the information necessary for the boards to decide the cases presented to  them for 
adjudication. JLARC staff analyzed the investigative reports prepared for the disci- 
plinary hearings observed during the review as well as the investigative reports pre- 
pared for those cases reviewed by JLARC staff that were closed after an investigation. 
These reports were reviewed to evaluate whether the investigators interviewed the 
necessary witnesses, collected the appropriate documents and other relevant informa- 
tion, and presented the information in an understandable written report. JLARC staff 
found that approximately 95 percent of the investigation reports reviewed appeared to 
be adequate. 

Based on interviews with board staff and senior legal assistants, they are 
generally satisfied with the quality of the investigations. In addition, in a JLARC 
survey of board members, 88 percent of the board members who responded expressed 
general satisfaction with the investigative reports prepared for the disciplinary cases. 

Hearing Rocess Usually W o r k  Well 

Another aspect of the disciplinary process that appears to  work well is the 
hearing process for adjudicating cases. The administrative proceelngs division effec- 
tively supports this process. Likewise, board staff provide effective support to the pro- 
cess, and most board members handle their role in the hearing process effectively. 
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Administmztk*ue Pnsc-8 Dr'ukion R V V ~ B  S&~I;C# Support fo the 
lPearrgngPrpCes~ The senior legal assistants generally perform their responsibilities 
effectively. As discussed in Chapter I, these staff are responsible for preparing cases 
for hearing, including the preparation of the hearing notice. In addition, they are present 
during each informal conference to ensure that the relevant information i s  before the 
committee in mahng its decision. Finally, they prosecute cases on behalf of the State 
in formal hearings or support assistant attorneys general who are prosecuting cases 
for the State. 

Through observance of these staff both at informal conferences and formal 
hearings, as well as through a review of notices for hearings prepared by them, JLARC 
staff found that these staff appear to serve effectively in their role. The notices pre- 
pared by these staff generally appear to reflect the appropriate allegations based on 
the investigative reports prepared. In addition, these staff provide effective and appro- 
priate support during the hearing process. Finally, it was apparent from observing 
these legal assistants during hearings that they are typically well-prepared and have a 
good understanding of the cases that they are assigned. 

B d  Sfaff and Counsel &fictive& Swpprf i%e 8?mce88. The board 
executive directors and their staff generally provide strong support to the disciplinary 
process. They usually serve in a consulting role and provide guidance t o  the board 
members during the hearing process. 

Board counsel appear to effectively perform their role as well. Like the execu- 
tive and deputy executive directors, they provide guidance to the boards during the 
hearing process. However, their guidance is generally limited to legal issues, 

Board dlembera Am &,*hem Om& The board members themselves 
also handle their role in the process relatively well. Based on a review of cases closed 
a t  intake or after a probable cause review, their decisions to  close cases without a hear- 
ing are generally supported by the law and the facts presented. 

Likewise, board members are fairly effective in their adjudicatory role. In 
most instances board members with responsibility for adjudicating cases acted reason- 
ably and appropriately, and their decisions regarding whether a practitioner violated 
the Code of Virginia or regulations promulgated by the boards were typically supported 
by the facts. However, in approximately eight percent of the cases observed by JLARC 
staff, board members acted inappropriately or seemed to lack an understanding of the 
disciplinary process. For example, in three instances board members expressly stated 
that they had reached conclusions about cases prior to the completion of the presenta- 
tion of evidence. In another instance, a board member noted after a hearing that he 
knew the respondent personally but had decided not to disclose hs relationship prior 
to the hearing. Also, JLARC staff observed other instances in which board members 
were sidetracked by issues not dlrectly relevant to the facts of the case. 



Appears to Be Fhir to Respondents and Keeps Complainants Informed 

With the exception of the case processing delays discussed in the next chapter, 
the process appears to be generally fair to both respondents and complainants. DHP 
has an established protocol for providing information to respondents and appears to  
consistently follow its established procedures. Respondents are given the investiga- 
tive report as well as other pertinent documents prior to a hearing. The boards appear 
to consistently communicate their decisions regarding cases in writing to respondents. 
Moreover, staff take the time to educate respondents about the process both prior to 
and on the day of their hearings. 

In addition, at the over 130 hearings observed by JLARC staff, boards and 
staff generally appeared to be respectful and protective of the rights of respondents. In 
a JLARC survey of board members, 90 percent of respondents to  the survey indicated 
that they believe the disciplinary process provides for the fair treatment of licensees 
accused of wrongdoing. Moreover, in interviews with attorneys who represent practi- 
tioners before the health regulatory boards, most of the attorneys stated that they 
believe that the process is usually a fair one. 

The boards also keep complainants advised during the process. They advise 
them in writing regarding the closure of cases either at the intake stage or after a 
probable cause review and of their final decisions in cases that are adjudicated. In 
addition, they advise complainants of the scheduled conference and hearing dates and 
may provide them with the opportunity to make statements at the informal confer- 
ences and testify at  formal hearings. 

SOME B O U S  CASES OF P m  ABUSE AGAINST 
CERTLFIED NURSE AIDES AR.E NOT CONSIDEKED FOR 
SUSPENSION OR REVOCATION DUE TO FUNDING CUTS 

The Board of Nursing does not suspend or revoke the certification of some 
certified nurse aides (CNAs) whom the Board believes are unsafe to practice. As a 
result of federal funding cuts in the CNA program, the Board of Nursing decided to 
Limit the number of cases that are referred to a formal hearing. This practice does not 
violate any State or federal laws or regulations, but it allows many CNAs who have 
committed serious acts of misconduct to retain their certificates even though they may 
not be fit to practice as CNAs. 

As discussed in the November 1998 JLARCInterzm Report.+Rev&w ofthe Health 
Rt.guZatory Boards, the federal government, which created and was the primary fund- 
ing source for the CNA program, reduced its funding of the CNA program in 1994. This 
reduction in federal funding occurred at a time when the number of CNAs and the 
expense of regulating the profession were increasing. Along with the delays involved 
in implementing a fee increase for CNAs, this reduction in federal funhng created a 
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deficit for Virginia's CNA program. Therefore, the Board of Nursing approved a formal 
policy to cut the costs of hearing CNA cases by reducing the number of cases that 
proceed to a formal hearing. Prior to. this change in policy, CNA cases that involved 
allegations of serious misconduct would have been referred for a formal hearing. 

Instead of forwarding serious CNA disciplinary cases to a formal hearing be- 
fore the full board, informal conference committees of the Board of Nursing typically 
issue a reprimand with a "finding of abuse, neglect or misappropriation of patient prop- 
erty" This finding is submitted to the federally mandated nurse aide registry, and 
federal law prohibits nursing homes that accept Medicaid and Medicare funds from 
hiring CNAs with such a finding on the registry. This action has the same effect as 
suspending or revoking the certification of nurse aides who wish to work in federally 
funded nursing homes. However, a CNA who has been reprimanded would continue to 
have a valid certificate to practice and could still practice in home health care settings, 
hospitals, and private nursing homes as a certified nurse aide. 

Same CNA cases are still referred to a formal hearing of the Board of Nursing, 
and as a result, some certificates are suspended or revoked. There are three different 
scenarios in which the board may hear a CNA case despite the board's general policy 
not to conduct such hearings. First, some respondents appeal an informal conference 
committee's decision and have a right to a formal hearing. Second, if a CNA is sum- 
marily suspended, the CNA has a right to a formal hearing to consider the case. Third, 
some informal conference committees will forward particularly egregious CNA cases to  
a formal hearing despite the board's general policy against such action. However, the 
executive director of the Board of Nursing stated that almost twice as many cases 
would be heard by a formal hearing if not for the budget constraints. 

The following are examples of CNA disciplinary cases which the Board of 
Nursing did not forward to a formal hearing: 

An informal conference committee made fiizdings that one CNA S ~ ~ U C K  
a nursing home resideat on muG'z~Ge occasions, including hi's to the 
resident's face and head. This CNA struck another resident on mu[- 
t@Ge occasions on the back, shoulders, /?ice, and buttocks and spoRe to 
this resident in an inappropriate way h addition, the board found 
that thdS CNA failed to muhe appropriate notes regarding herpatients 
on the nurse k notes. As a resalt ofthese fiizdings, this CNA was repri- 
manded and a finding ofabuse was entered against her in the nume 
aide regist~ 

An infirmal cofPrence committee entered an order agocjtst a CNA, 
wh zch included findings ofm u Zt@k iastances o fphyszcal and v e M  
abuse. The committee found that the CNA pulled a nursing home 
resident porn the bed by the collar and spoke to this reszdenf harsh& 



using profanity, twisted another resident's ears, pinched his toes and 
feet, oand hit his buttocRS; and hit. another resident in the chest and 
sqaeezed his hand to keep Aim from m a k e  noise. In addition, the 
CNA was band to have pinched an additionad nursing home resident 
and to h ~ u e  usedprofanitt[es when speakzngto muCf1;17de rPsc'dents The 
infirmal confirence committee reprimanded this CNA and entered a 
Jiit ding ufabuse in the nurse aide registry. 

An in formal confirence committee made rnuItc.de findings agalnst a 
CNA, which included the neglect of two patients resufig in szgn~fi- 
cant injury CjEcZudzng a broken arm. /n addition the CNA used a 
patient's telephom without pernisscbn to make neczrL'y $2,000 worth 
of long distance phone calls. The in form aG conference committee rep- 
rimanded the CNA and made a finding of nedect and misupproprc'a- 
tion ofpatient property to be entered into the nurse atble regzsty- 

As the case examples illustrate, some serious CNA cases are handled without 
the suspension or revocation of the CNA's certificate. While the current approach may 
ensure that these CNAs do not work in federally-funded nursing homes, these CNAs 
may still represent themselves as certified nurse aides with unrestricted certificates to 
gain employment in other health care settings. Therefore, ths current policy of the 
Board of Nursing raises public safety concerns, and the financial limitations contribut- 
ing to this policy need to be addressed. 

R e c o l n m e n ~ n  fl), The Board of Nming, with the assistance 
of the Secretary of Health and Human Resources, should work to resalve the 
Certified Nurse Aide program's budget deficit in order for the Board of NUF& 
ing to have the funds necessary to make disciplinary decisions in certified 
nurse aide cases based on the seriousness of the violation and the need to 
protect the public and not on financial constraints 

' 

STkWUTORY CHANGES TO IMPROVE TRE PROCESS 

The review of the disciplinary process revealed four areas in w h c h  statutory 
changes would improve the disciplinary system. Reporting obligations and protections 
need to be extended to all practitioners. Jn addition, a more stringent restriction on 
eligibility for reinstatement after revocation should be applied to all health regulatory 
boards, and the reinstatement process needs to be made uniform. Finally, the statutory 
restriction that prohibits the use of trade names by dentists should be eliminated. 
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Reporting Obligation and Associated Immunity 
Should Be Extended to AU Anrctitioners 

Physicians and other practitioners licensed by the Board of Medicine are the 
only licensees obligated to report to DHP unprofessional conduct or incompetent prac- 
tice by another practitioner licensed by the board. Along with this reporting obligation, 
licensees of the Board of Medicine are given immunity from any civil or criminal action 
that might arise out of making such a report. No other health care practitioners have 
a statutory obligation to make reports regarhng other practitioners except when treating 
the practitioner for mental disorders, chemical dependency, or alcoholism. Likewise, 
licensees of boards other than the Board of Mehcine do not have statutory immunity 
from civil or criminal liability from actions that might result from making a voluntary 
report. 

The executive director of the Boards of Professional Counselors, Psychology, 
and Social Work has raised the concern that the current reporting obligations and lack 
of immunity for professionals desiring to make complaints is problematic. Accorbng to 
the executive director, she has received a number of calls from practitioners licensed by 
these boards who have serious concerns about fellow practitioners but are unwilling to 
make such reports under current law because they have no immunity. 

The reporting requi~ements and immunity provisions that currently apply 
only to licensees of the Board of Medicine should be extended to the licensees of the 
other health regulatory boards. In the interest of public protection, licensees should be 
required at a minimum to report unprofessional conduct or possible professional in- 
competence by other licensees within their profession to the Department of Health 
Professions. Moreover, health practitioners should be given immunity from civil or 
criminal liability that might result from malung such a report. 

With professional counselors, psychologists, social workers, and psychiatrists, 
the reporting obligation and associated immunity should be extended across profes- 
sions because of the vulnerability of many of the patients or clients of these profession- 
als and the overlap in the treatment of these individuals. These practitioners often see 
the same patients for the same or related problems. Therefore, these practitioners 
inevitably become aware of professionalism or competency issues regarding health care 
professionals in these related fields. As a result, these practitioners should have an 
affirmative duty to report unprofessional conduct or competence concerns regarding 
other practitioners. In addition, they should be provided immunity from civil liability 
for such reporting. 

The Board of Health Professions should study whether it would be beneficial 
to further extend reporting obligations to require all health care professionals to report 
misconduct by any other health professional. In addtion t o  the behavioral science 
professions, there are many other situations in which health care professionals have 
the opportunity to observe directly the work of practitioners of other professions and to 
notice problems in their practice. 



RecommendIztion (2). The General Assembly may wish to consider 
amending the C d  of V i i a  to: (1) require that all licensees report unpm 
fessional, incompetent, or substandard conduct or care by any other practi- 
tioner Licensed by the same board; (2) require any licensed paychiatfist, psy- 
chologist, professional counselor, or social worker to report any wprofe* 
sional, incompetent, or substandard conduct or care by any other such lit- 
ensae; and (3) provide i m m d t y  to any such person who makes a report from 
crimiPal or civil liability resulting &om such report. 

R e c u ~ d U z b n  f3), The Board of Health Profdons should etudy 
whether the reporting requirements ehould be extended to require all health 
care professionals to report any unprofessional, incompetent, or dstaadard 
conduct or care by any other health professional to the Department of Health 
Professions. 

License Revocation Should Bar Reinstatement 
for an Established Period of Time 

The amount of time for which the revocation of a practitioner's license bars 
his ability to apply for reinstatement varies significantly by board. As a result, boards 
are inconsistent in their use of suspensions and revocations as sanctions, and in some 
cases they are inappropriately using suspension as a sanction instead of revocation. 
The restriction on the ability to apply for reinstatement of practitioners whose licenses 
have been revoked needs to be made more uniform across boards as well as more strin- 
gent. 

E I ~ ~ & ~ & p C y f i r R e ~ ~ m e n f ~ r R e u o l c a f i o n  V&s btyBbard 
The 12 health regulatory boards vary in their restrictions on eligibility to apply for 
reinstatement after license revocation. Specifically, the time period which must pass 
before an individual can apply for reinstatement varies among boards. The Code of 
Krginza establishes reinstatement time periods for the Boards of Medicine and Op- 
tometry. Individuals who had been licensed by these boards must wait at least one 
year after revocation of their licenses before they may apply for reinstatement. The 
ErgzniaAdminisimtiue Code establishes regulations for time guidelines for the Boards 
of Professional Counselors, Psychology, and Veterinary Medicine. Individuals who had 
been licensed by the Boards of Professional Counselors and Psychology must wait at 
least two years before applyrng for reinstatement. The regulations for the Board of 
Veterinary Medicine allow practitioners to  apply for reinstatement at any time follow- 
ing revocation of their licenses. It appears from the lack of statutory and regulatory 
guidelines for the other seven health regulatory boards that there is no restriction on 
when their licensees may apply for reinstatement after revocation. 

Revocdn  Should Be Consisfen#& UBedAs the diost &ribus Fom of 
Smti01x. Revocation of a practitioner's license is a more serious sanction than sus- 



pension in the hierarchy of sanctions. However, the statutory and regulatory guide- 
lines for reinstatement of a revoked license are not consistent with thrs difference. 
instead, as one executive director told JLARC staff, "I'm not sure there's a hill of beans 
difference between the two, other than perception." 

While the perception may be that revocation is a more severe sanction, sev- 
eral executive directors told JLARC that their boards have used suspension in lieu of 
revocation in some cases because they can better prevent a practitioner from practic- 
ing for a longer period of time with a suspension sanction. Eight of the health regula- 
tory boards appear to have no requirement for the amount of time that must lapse 
before a practitioner with a revoked license may apply for reinstatement. Therefore; 
individuals wanting to be reinstated by any of these boards can theoretically apply 
within days of an order revokrng their licenses. With a suspension, however, boards 
may specify a particular period of time during which they can prevent a practitioner 
from practicing. One executive director told JLARC staff' that she has observed cases 
in which the licenses of practitioners who have committed particularly egregious af- 
fenses have been suspended for a minimum of five years to avoid the possibility of a 
practitioner petitioning for reinstatement soon after revocation. 

Individuals whose licenses have been revoked should not be permitted to re- 
turn to practice soon after the revocation of their licenses. Any individual whose be- 
havior and actions have been serious enough to warrant revocation of his license should 
not be eligible to apply for reinstatement for a substantial period of time. Moreover, 
the boards and DHP staff should not have to devote their time and resources to hearing 
requests for reinstatement until. sufficient time has passed that reinstatement is a 
realistic possibility. 

Cwk. N d  kz Bs Amended kr C ' f i  Use of ~ ~ ~ n .  The Code of 
Eiginza needs to be amended to clarify t h e  use of revocation as a sanction. The Code 
needs to establish a set time period during which practitioners who have had their 
licenses revoked may not seek reinstatement. This time period should be consistent 
for all health regulatory boards. In addition, it should be a significant period of time. 
Most of the executive directors agreed that some minimum time period should be es- 
tablished, and several directors stated that five years might be the appropriate mini- 
mum time period to set. 

&com&entdat&m 0, The General Assembly may wish to consider 
amending the Cwle ofVt'r@nnio to prohibit any indfvidd who has had his or 
her License revoked by any of the health regulatory boards from applying for 
reinstatement of his or her license for a substantial period of time. The Gen- 
eral Assembly may wish to consider a minimum for all boards of between 
three and five years The General Assembly may wish to allow the individual 
boards to have longer minimum revocation periods if they choose to do SO by 
regulation. 



Statutory Differences Regarding Reiastatement Need to Be Addressed 

Practitioners who have had their licenses revoked or suspended have the right 
to apply for reinstatement of their licenses. Under current law, there are differences in 
how reinstatement applications are handled by the health regulatory boards that are 
based on the means by which the suspension or revocation was originally imposed. In 
addition, the Board of Medicine handles reinstatement cases differently than the other 
boards. 

1YealfA & g u c l & r y M H & R e h f & m n f ~ ~ n M d ~ S w -  
penabm DrmrrenfCy 4%- 0 t h ~  Reiiwfatemenf Cases. Section 54.1-2409 of the 
Code of Virginia currently requires that health professionals who have had their li- 
censes mandatorily suspended or revoked obtain approval of three-fourths of the mem- 
bers of the entire board at a formal hearing to gain reinstatement. In contrast, practi- 
tioners who have had their licenses suspended or revoked pursuant to a board hearing 
may seek reinstatement through an informal conference and are only required to ob- 
tain the approval of a majority of the informal conference committee members to ob- 
tain reinstatement. 

There does not appear to be any policy justification for the difference in treat- 
ment of mandatory suspension cases and revocations or suspensions imposed by the 
boards through their hearing process. Moreciver, the requirement that practitioners 
seeking reinstatement from mandatory suspensions obtain approval o f  three-fourths 
of the members of the board creates a potential inequity for practitioners in seeking 
reinstatement because there is no requirement that the full board participate in the 
reinstatement hearing. If one or more board members are not present for the rein- 
statement hearing, then the practitioner is required to obtain the approval of more 
than three-fourths of those board members present to gain reinstatement. JLARC 
staff observed one such reinstatement hearing in which two board members were ab- 
sent. Two deputy executive directors told JLARC staff that every effort is made to have 
all board members present to avoid this potential inequity but that scheduling such a 
date can be extremely difficult. 

B w r d o f M e d i i ? h e H d ~  Rei1~1fatene~f C'e~Difimnf&. The Board 
of Medicine handles reinstatement cases differently than the other 11 health regula- 
tory boards. Section 54.1-2917 of the Code states that any licensee who has had his or 
her license mandatorily suspended or revoked by the Board of Medicihe may gain rein- 
statement of his or her license upon the approval of three-fourths of the members present 
at the hearing. The Board of Medicine follows this statutory requirement and there- 
fore does not require that a practitioner seeking reinstatement from a mandatory sus- 
pension obtain the approval of three-fourths of the members of the entire board as the 
other health regulatory boards do. 

Another difference between the Board of Medicine and the other health rem- 
latory boards is that the Board of Medicine has interpreted the Code of Urgd'nio as 
requiring the board to consider all applications for reinstatement through a formal 
hearing instead of an informal conference as the other boards do. While 5 54.1-2400 



states that informal conferences of the health regulatory boards have the authority to 
reinstate a practitioner's license, 54.1-29 19 of the Code, whch  describes the author- 
ity of informal conference committees, of the Board of Medicine, makes no mention of 
authority to reinstate a practitioner's license. Given the absence of any language in 
this statutory provision giving the Board of Medicine the authority to reinstate li- 
censes through infonnal conferences, the Board of Medicine requires that all applica- 
tions for reinstatement be considered by a formal hearing panel. 

These inconsistencies in handling reinstatement cases need to be addressed. 
There does not appear to be any policy rationale for the differences in how these appli- 
cations are handled. Therefore, the Code should be amended to make the procedure for 
reinstatement consistent across boards and handle all reinstatement petitions in the 
same manner regardless of the means by which the suspension or revocation was origi- 
nally imposed. 

Recomnredkzhbn f5). The General h m b 1 y  may wiah to consider 
amending the Cork. of V i k  to make the process for license or certificate 
reinstatement d o r m  across all health regulatory boards 

Advertising Restriction Does Not Appear Necessary to Protect the Public 

The Code of Rrginia currently requires dentists to practice under their own 
names and prohibits them from practicing under a trade name. Dentistry is the only 
health care profession with such a prohibition, although the Board of Optometry re- 
quires through regulation that optometrists obtain approval for any trade name that 
they wish to use. 

This restriction on the use of trade names does not appear to be related to 
pratection of the public, but instead appears more directly related to the protection of 
the economic interests of dentists. The executive director of the Board of Dentistry 
stated that she is not aware of a member of the general public making a complaint 
regarding a trade name. Most such complaints are submitted by other dentists or by 
anonymous complainants. 

The lack of a relationship between the restriction on the use of trade names 
and public protection is evident upon a review of some of the names for which dentists 
have been sanctioned. During the last two years, dentists have been reprimanded and 
fined for using names such as "Kempsville Comprehensive Dentistry," "Holland Road 
Dental Care," "Tysons Dental Associates," and "General Booth Family Dentistry." Dur- 
ing the same time period, the Board has imposed comparable or less severe sanctions 
on dentists for much more serious standard of care violations like failing to diagnose 
and treat periodontal disease and failing to diagnose a tooth abscess. 

These trade name cases unnecessarily add to the disciplinary caseload of the 
Board of Dentistry. During the last two fiscal years, 21 percent of the disciplinary 
orders issued by the Board of Dentistry were for trade name violations. These cases do 



not protect the public, and they create additional work for the board members 'who 
have to hear the cases as well as the DWP staff who must investigate and prepare these 
cases for hearing. 

Recommend&bn (6). The General Assembly may wish to consider 
amending 5 64.1- 2718 of the C& ofliigiiziiz to remove the prohibition against 
the practice of dentistry under a fimn name. 

DEW SHOULD ENFORCE LAWS AGAINST UNLICENSED PRACTICE 

The Department of Health Professions needs to assume responsibility for bring- 
ing forward for prosecution some unlicensed practice cases that are not being pros- 
ecuted. Currently, only those cases that a Commonwealth's attorney decides to pros- 
ecute are pursued. As a result, some relatively serious cases are closed without pros- 
ecution. Even though the Commonwealth's attorney has decided not to prosecute them, 
some of these cases should be pursued by DHP in general district court, as is done by 
the other state entity with a major role in regulating professionals, the Department of 
Professional and Occupational Regulation. 

DHP Processes and Investigates Complaints of Unlicensed Practice 

Section 54.1- 11 1 of the Code of Ergink makes unlawful the practice of any 
profession or occupation without holding a valid license. To practice without a license 
is a Class 1 misdemeanor, and the third conviction for unlicensed practice a 
three-year period constitutes a Class 6 felony. The only exceptions to this involving the 
health professions are: performing an invasive procedure for whch a license i s  re- 
quired; prescribing, selling, distributing, or dispensing a controlled drug; and practic- 
ing a profession after the suspension or revocation of a license. Each of these acts 
constitutes a Class 6 felony on the first offense. 

During the last two years, the Department of Health Professions received 93 
complaints alleging unlicensed practice of the different health professions. Complaints 
alleging unlicensed practice are received by DHP's intake unit from the public in the 
same manner as complaints against licensees. An intake analyst reviews each com- 
plaint, and, for the most part, sends these complaints forward t o  be investigated. One 
intake analyst told JLARC staff that she dockets anything that "smells like unlicensed 
practice." 

Once these complaints are docketed, they are investigated by the field inves- 
tigators in a similar manner as investigations involving licensees. On occasions in 
which an undercover investigation is warranted, the State Police may also become 
involved in an investigation of unlicensed practice. In some of the most egregious 
situations, the local office of the Commonwealth's attorney may also be involved in an 
investigation. 
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Some Unlicensed Cases Are Praseouted 
by Local Commonwedth's Attorneys 

Once an investigation has been completed on a case alleging unlicensed prac- 
tice, the director of enforcement reviews the case. Cases involving individuals whose 
licenses are expired or have been suspended or revoked by a board may result in disci- 
plinary actions by that particular board. These cases generally are handled adminis- 
tratively and are rarely prosecuted withn the criminal system. Approximately 70 
percent of the cases of unlicensed activity received by DHP involve individuals who 
have never been licensed by a health regulatory board in Virginia. Of these, many 
egregious cases are prosecuted by local Commonwealth's attorneys, while the remain- 
ing cases are closed by DHP without any action against the unlicensed individual. 

DBP1Ehfimememf Diukvwn Skdk Cases of UnZ~ensed~i i iCe  to ib 
cal CommonwealfAk A &r&u&zu. Most cases of unlicensed practice are 
sent to the local Commonwealth's attorney's office for further action after DHP has 
completed the investigation. The Commonwealth's attorney then reviews the case and 
determines whether to prosecute the unlicensed individual. J M C  staff reviewed all 
cases involving unlicensed activity that were resolved in 1997 and 1998. In some of 
these cases reviewed by JLARC, it appeared that  the decisions made by the 
Commonwealth's attorneys not to prosecute were based on a lack of evidence of patient 
ham. In many of the cases JLARC staff reviewed, the Commonwealth's attorneys' 
decisions appeared to be based on constraints posed by the limited resources available 
to the local Commonwealth's attorney. In some jurisdictions, for example, 
Commonwealth's attorneys do not prosecute misdemeanor cases. If a case is not pros- 
ecuted, the case is returned to  DHE? In such instances, DHP closes the case, and no 
action is taken against the unlicensed individual. According to DHP staff, once an 
investigation is complete, DHP has no further jurisdiction over such a case. 

Commo11wedU'8 A#t4~-8 h s c u f e  f& 1H-f &&ow Cmes hualu- 
ing UnliceModm&e. JLARC's review of cases involving unlicensed activity in 
1997 and 1998 found that the most serious cases involving unlicensed activity were 
prosecuted by the Commonwealth's attorney having jurisdiction over the matter. Pros- 
ecuted cases included: 

an unlicensed dental hygienist who had practiced for a number of years 
under different dentists and who also had a history of problems with the 
law, including serving time in jail for forging checks; 

0 a doctor who continued to practice after the suspension of his license, and 
who prescribed significant amounts of medication, resulting in 40 warrants 
against him; and 

a veterinarian who used her prescriptive authority for animals ostensibly 
for her cat, but instead gave the medication to children. 



In several instances, the local office of the Commonwealth's attorney worked alongside 
the DHP investigators to gather information on the unlicensed activity taking place in 
their jurisdiction. 

Cme8 IlcuoZoing Unlice~edJhzetbe, But No Eufime ofPubZiCHium, 
GenemZlly A m  ~&&hgPIID8ecufed by Conmunweu.2.fR % Afton~ys.  While some 
of the more serious allegations of unlicensed activity in Virginia are prosecuted by local 
Commonwealth's attorneys, other allegations of unlicensed activity are not prosecuted. 
Although these allegations generally do not involve any clear evidence of patient harm, 
these unlicensed individuals are putting patients at risk by not having the appropriate 
training and licensure. The following are several examples of cases that were not pros- 
ecuted by a Commonwealth's attorney, and instead were closed by DHP with no disci- 
plinary action: 

An indiuidual was practicing as a registered nurse 0 while anlz- 
censed zn Erginza. Thzs individual hadpreviously been licerzsed as a 
licensedpracticaI nurse (LPN) ciz Florida, but subsequent& had her 
license as an LPlVreuoked there fir practicing as an RNwith a forged 
license. h Wrginia, this tizdiuid'al h a d g  her employer a forged 
license and a forged note from the executive director ofthe Board of 
Nursing. Th Cammonweadth 's attorney decdined toprosecute because 
there was no negative outcome to patc'ents. 

A n  unlicensed indiuidual allegedly performed duties olf a regisered 
nurse (RN/, represented herself to fam t'lies as an RN and bilkd pa - 
tients fur seruices at the rate tlsed for RNs. She also allegedly pre- 
sented herself as an RN to employees ofthe home health agency she 
owns, which provides health care services to patients z h  their homes- 

An inditridaad not trained or Licensed as a veterinart'an tizuppropri- 
ateGypruuidedhealth care to animals, This ciLdt'uiduaC admittedgiu- 
litg uaccL'natzons and neutering cats and dogs. The ComrnonweaZth k 
attorney declined toprosecute because there was no evidence ofh~rm. 

32cro compGaznts were filed agahst an hdiuidual whose finerul ser- 
uices Zicens~ had been revoked by the Board ofFuneraZ Directors and 
Embalmers The compZaint adLeged that the indiuiduad was con tinu - 
ing to make funeral arrangemeats and sign contracts. h addition, 
the indiuiduadprouzdedpoor quality services artd thereby causedmany 
d~)jficulties to the farnib of a deceased person. The probIemuLCGC ser- 
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uices included a detuy in transporting the body andputtt'lzg incorrect 
infirnathn on the deceased's headstone. The individual was notpros- 
ecuted fir practicing without a Cicense, and the case was closed by 
DHP witho&t disc@Ginary action. 

In addition to these cases, DHP handled seven complaints in 1997 involving individu- 
als who forged certified nurse aide (CNA) certificates, some of whom practiced as CNAs 
with these forged certificates. JLARC's review of unlicensed practice cases found that 
the Commonwealth's attorney only prosecuted one of these complaints, which involved 
an individual with a history of legal problems who was also being investigated for 
larceny, 

DHP staff expressed frustration that some unlicensed practice cases are not 
prosecuted by the Commonwealth's attorneys, but they provided several possible ex- 
planations for the Commonwealth's attorneys' lack of attention to such cases. An in- 
vestigator told JLARC staff that some Commonwealth's attorneys generally do not 
want to deal with the less serious cases because they are misdemeanors. Several in- 
vestigator supervisors reported that, in  some jurisdictions, Commonwealth's attorneys 
adequately pursue cases that involve a substantial public threat, but in  cases that are 
less severe and more "administrative," they tend not to get involved. One assistant 
attorney general who prosecutes cases involving licensees before the boards toId J M C  
staff that some Commonwealth's attorneys have so many other cases that the unli- 
censed health practitioner cases usually "end up on the bottom of the pile." 

DPOR Issues Warrant8 and Pursues Unlicensed Activity 

The Department of Professional and Occupational Regulation (DPOR) regu- 
lates most regulated professions in Virginia other than the health professions. Section 
54.1-306 of the Code of Erginia gives DPOR the authority to serve and execute war- 
rants for unlicensed practice of the occupations it regulates. If an investigator has 
evidence of unlicensed activity, the investigator may request a warrant from a magis- 
trate. If the magistrate finds probable cause of a criminal violation, the magistrate 
issues a criminal warrant or summons against the individual. The investigator can 
then serve and execute this warrant or summons on the unlicensed individual. 

Cases involving unlicensed activity may be tried in general district court. 
Depending on the locality, a Commonwealth's attorney may determine that it has the 
resources to prosecute these misdemeanor cases. If not, the case proceeds before the 
general district court without the Commonwealth's attorney present, and the investi- 
gator from DPOR testifies as a witness for the Commonwealth. 

In the last biennium, DPOR made 524 arrests, many of w h c h  were as a result 
of this warrant authority. Out of these arrests, there were 466 convictions. The major- 
ity of these cases were prosecuted in general district court without a Commonwealth's 
attorney present. 
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DHP Should Issue Warrants and Pursue Unlicensed Activity 

DHP staffmembers have expressed concern about some of the unlicensed health 
practitioner cases that are not prosecuted by the Commonwealth's attorneys, and staff 
seem to believe that these cases are worthy of prosecution. Currently, these cases are 
closed by DHP with no further action. JLARC staff found, however, that DHP appears 
to  have the authority to bring these cases forward for prosecution under Virginia law. 
Section 54.1-2506 of the Code of fi~ginia gives DHP the same authority as DPOR to 
serve and execute warrants. In addition, there do not appear to be any restrictions in 
the statutes governing the regulation of health professionals that would limit DHP's 
ability to pursue these cases in general district court as DPOR does. 

With the authority to serve and execute general district court warrants, it 
appears that DHP should be able to pursue these cases of unlicensed practice. While 
many of the Commonwealth's attorneys prosecute cases that may present the most 
serious threats to  public health and welfare, bringing these cases to general district 
court would enable DHP to ensure that less egregious oases and those cases that pro- 
vide less evidence of patient harm are also adjudicated through the criminal system. 
Individuals who are practicing without appropriate training and licensure are putting 
patients at risk, even if patient harm has not been established. By pursuing cases of 
unlicensed practice, DHP would be able to underscore the boards' regulatory authority 
over the practice of health professions and help deter further unlicensed practice. 

DHP's enforcement division should present all unlicensed cases whch are 
supported by evidence to a magistrate for a criminal warrant or summons- Cases with- 
out evidence of unlicensed practice could be dosed administratively by DHP. Simulta- 
neous to presenting a case to  a magistrate, the enforcement division should give the 
appropriate Commonwealth's attorney the opportunity to assume responsibility for 
the prosecution of the case. If the Commonwealth's attorney declines, and the magis- 
trate determines that there is probable cause to  issue a criminal warrant or summons, 
then the appropriate investigator should serve and execute the warrant and be avail- 
able to testify as a witness in the court proceeding on behalf of the Commonwealth. 

While the JLARC staff review found that DHP appears to have the authority 
to pursue unlicensed practice cases on its own, in the past, DHP has reportedly re- 
ceived informal advice from staff of the Office of the Attorney General that current law 
does not provide the department with such authority To the extent that there remains 
uncertainty about DHP's authority to pursue these cases, the General Assembly may 
wish t o  amend the Code o f ~ r g z n z a  to expressly give DHP the authority to pursue 
unlicensed practice cases in general district court. 

R e c o m m e d n  (7). The Department of Health Professions should 
take a more active role in pursuing the unlicensed practice of the health pro- 
fessions through use of its warrant authority in 5 54.1-2506 of the C d  of 
V i i a  to bring misdemeanor unlicensed activity cases to general district 
court. If there continues to remain uncertainty with regard to the Depart- 
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ment of Health Rofessions' statutory authority to pursue cases of unl i end  
practice, the General Assembly may wish to consider mending § 54-1-2506 of 
the Cade to give the Department of Health Professions express authority to 
pursue unlicensed practice cases in general district court. 
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111. Case Processing Time and Inspections 

Two areas in which the Department of Health Professions and some of the 
health regulatory boards have not performed satisfactorily are in processing disciplin- 
ary cases in a timely manner and in meeting the inspection goals for facilities licensed 
by the health regulatory boards. Most of the boards take in excess of one year on 
average to resolve their disciplinary cases that proceed to a hearing. This exceeds the 
six to twelve-month time frame within which executive directors of the boards have 
indicated cases could and should be processed. Many of the cases that have taken too 
long to resolve have involved serious misconduct by a practitioner, and the delay in 
resolving these cases has created unreasonable and unacceptable risks to public pro- 
tection and public safety. 

DHP's current inspection program also appears to be inadequate. Many fa- 
cilities that are supposed to be routinely inspected under the program are not being 
inspected on a regular basis. JLARC's review of the program raises concerns about 
inspector output, the need for additional resources to  meet program goals, and the need 
for a fundamental review of the program. 

The problems with timely case processing and the inspection program sug- 
gest that the disciplinary system could benefit from increased oversight. The Board of 
Health Professions needs to play a more active role in overseeing the disciplinary sys- 
tem. In addition, the Department of Health Professions needs to provide information 
in its biennial report to the Governor and the General Assembly about the extent to 
which it is meeting goals for case processing times as well as on meeting the objectives 
of the inspection program. 

THE DISCIPLINARY PROCESS TAKES TQQ LONG TO RESOLVE CASES 

As noted in Chapter I, the disciplinary process afker intake includes five stages: 
the investigative process, a probable cause review, preparation of cases for he&ng, 
informal conferences, and formal hearings. The time frame analysis in this chapter 
focuses on the cases that proceed through the typical stages in the process (see Appen- 
dix E for a technical appendix that describes the process used to analyze case process- 
ing time). The review of these cases indicates that several boards' disciplinary cases 
are not resolved within the six to twelve-month time frame in which executive direc- 
tors of the boards and DHP management suggest cases should be processed. Many of 
these cases involved serious issues, and the lengthy time frames involved do not ap- 
pear to  protect the public from substandard practitioners. 

It should also be noted that the boards have statutory authority to circumvent 
the normal process and summarily suspend the license of a practitioner. This can be 
done when it is determined that a practitioner poses an imminent and substantial 
danger to  the public. Typically, this approach shortens the process. However, boards 



other than the Board of Nursing rarely use this practice. JLARC staff found that 
suxunary suspensions are achieved more quickly than cases that went through the full 
board process. For example, the Board of Nursing and the four Board of Medicine 
summary suspension cases in the last two fiscal years took an average of seven months 
and six months to complete, respectively This chapter focuses on cases that went through 
the full board process and not on the minority of cases that were resolved through a 
summary suspension. 

Most Health Regulatory Boards Require More Than One Year 
to Resolve Their Disciplinary Cases 

The health regulatory boards' executive directors and DNP's deputy director 
of operations told JLARC staff that DHP and the boards should be able to resolve most 
disciplinary cases within one year. Several of the executive directors stated that cases 
should on average take no longer than six months. Current guidelines established for 
internal use by the department suggest that agency management believes that cases 
can be resolved within one year as well. The enforcement division's time guidelines 
state that all cases should be investigated within 130 days. In addition, performance 
expectations for the boards' executive directors state that cases which are ultimately 
resolved through an informal conference should be completed withn 180 days of the 
receipt of a finished investigative report from the enforcement division. These guide- 
1ines.provide for a total of less than 310 days to resolve most cases. 

However, an analysis performed by JLARC staff indicates that several health 
regulatory boards are talung much longer than a year to resolve their disciplinary 
cases. JLARC staff examined 1,331 complaints that had been resolved either through 
a consent order or through a disciplinary hearing in calendar years 1997 and 1998. (AS 
noted in Appendix E, this analysis excluded summary suspensions, which were rarely 
done by boards other than the Board of Nursing.) The analysis of these overall results, 
which are presented in Figure 4, indicates that the cases required an average of 474 . '-*n 

days, or more than 15 months, to resolve.' 

As shown in Figure 4, there are substantial differences between the health 
regulatory boards' average case resolution times. The Boards of Veterinary Medicine 
and Nursing Home Administrators were able to resolve their cases in less than a year, 
on average. In addition, the Board of Nursing took less than a year on average to 
resolve certified nurse aide cases. The remaining boards took over a year on average to 
resolve their cases. The Boards of Social Work and Licensed Professional Counselors, 
Marriage, and Family Therapists and Substance Abuse Professionals (Professional 
Counselors) both took considerably longer than a year to resolve their cases. The Boards 
of Psychology and Medicine required the most time to resolve cases. The Board of 
Psychology spent about two years on average on its cases, and the Board of Medicine 
spent more than 2.6 years on average. 
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Figure 4 

Health Regulatory Boards' Disciplinary Processes 
Compared for ~verage Time (Days) Until Resolution 

A vemge: 473.9 Days 
Veterhary Medicine ( ~ 5 5 )  1 326.3 

Nursing Home Admins. ("$4) 1 333.9 

Certified Nurse Aides ("32) 1 343.4 

Funeral Directors 1 372.7 

] 377.0 

] 3819 

] 404.0 

1 407.1 

Social Work cn~w ) 4626 

Profession4 Counselon (1~19, 1 547.3 

980.2 
Notes: The Board of Audidogy is not included in this graphic w R the series d graphics w h h  folkws becawe there 

was only one disciplinary case during the anwsis period. 

The avlemge time shown for case resorutiMl for eadr board does not include line taken to review cases at 
intake. Based on JLARC: anatysis, cases take 18 days on average to be pmcessed by intaks $&iff and 
dod<eted for irnmtlgatirm. 

&urce: JLARC staff analysis of dkciplirary cases resotmi duriing the 1997 and 1998 calendar yaars. 

Delays in the Disciplinary Process Occur at Several Stages 

Based on JLARC staff analysis of the time required to  process and adjudicate 
disciplinary cases, delays appear to occur at several stages in the process. For purposes 
of time analysis, JLARC staff have divided the disciplinary process into five stages: (1) 
complaint investigation; (2) probable cause review; (3) case preparation; (4) scheduling 
for informal conferences; and (5) preparation for a formal hearing. The time required 
to  complete each stage in the process varies by board, and several stages in the process 
appear to cause delays in total case processing times. 

Investigation of Comptaints Takes the Longest Time. The lengthest stage 
in the process is the investigation of complaints received. As Figure 5 demonstrates, 
cases took an average of 199 days to investigate. This represents nearly 42 percent of 
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the health regulatory boards' average case resolution time. Furthennore, the cases of 
the Board of Medicine and the three behavioral boards - the four boards with the 
longest overall case resolution times - took the longest amount of time to investigate. 
Board of Medicine cases took on average 308 days to investigate, and the Boards of 
Professional Counselors and Psychology cases took 335 and 390 days respectively. 

Figure 5 

Boards' Discipl inary Processes Corn pa red for 
Average Length (Days) of Complaint Investigations . 

A 798.8 

Nurshg Home Admh. (n=24) 96.7 ] 
11 4.71 

According to the director of enforcement, the enforcement division has been 
working hard to reduce the investigation time for high priority cases. (Exhibit 1 lists 
the enforcement division's time goals by priority for the investigation of cases.) During 
the past two years, it appears that the enforcement division has been successful in 
reducing its case processing time for these cases. Currently, the division is typically 
meeting 'its goals that priority one cases should be investigated within 30 days and 
that priority five and six cases should be investigated wi thn  128 and 90 days, respec- 
tively. Figure 6 shows the rate of compliance with goals for completion of investigation 
by priority for the last seven years. 

0pt0me.t y 

Despite this improvement, the division is still not typically meeting its goals 
for investigating priority two, three, and four cases. During FY 1998 (the last full fiscal 

( n = ~  11 8.31 

135.0 1 
Funeral Directors 1 1 1  @=a, 

Veterirary ~ e d k h ~  [("=s) 146.91 

 NU^ ~ i d r s l  in=sz) 191.41 
- 

Nunring (n=ng) - - 196.41 

~aill work1 in=& 21 1.61 

Medicine 

Pmfessional Counselors 

(n=178) 307.7 1 
,,, ,9, 334.81 

390.01 

Source: JLARC staff analysis of disciplinary cases msoM during the 1997 and 1998 calendar years. 
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-1 ~ x h i b i t t  

Complaint Priority System with DHP Time Completion Goals 

I 

I Allegation represents an "imminent and substantial 30 
danger to the public" 

Priority 

I 2 l  Allegation represents a "substantial danger to the public, 
but not an imminent threat" 

Investigation 
Completion 

Standard 

1 3 1  Allegation represents a "harmful act, but it is not an 
imminent or substantial danger to the public." 

Ran king Potential Harm to Public 

Allegation represents an act that 'threatens harm without 
immediate risk to the public's health and safety." 

i 5 1  Allegation represents an act that ''will harm the public's 
welfare without obvious risk to its health and safety." 

I source: Department of Health Professions. I 

6 

year for which there is data), the median time spent to complete priority two investiga- 
tions was 79 days, which is 19 days longer than division's 60-day goal. In addition, the 
median time spent to complete priority three case investigations was 139 days, whch 
is 49 days longer than the enforcement division's goal. Finally, the median time spent 
to complete priority four cases was 147 days, which is 17 days longer than the 130-day 
goal for the investigation of these cases. 

Allegation represents an act that "threatens harm to the 
public's welfare without obvious risk to its health and 
safety." 

YY" Repihid ti, Compkfe h b a b b  Cause Detie~mrj;,&mr & p e n  
fo &e&ce8siue, After a complaint has been investigated, the next stage in the disci- 
plinary process is to determine whether probable cause exists to proceed with a disci- 
plinary hearing. The probable cause review consists of one to three board members 
reviewing the investigation report. As shown in Figure 7, the boards required an aver- 
age of approximately 82 days to conduct this review. At this stage as well, the four 
boards with the longest overall case resolution times were among those boards requir- 
ing the most time to complete this process. The Board of Medicine took over six months 
to conduct this review, and the behavioral boards required nearly four months on aver- 
age. 

C a e e R m p d n  Stoge o f t % e ~ I ' s c f ~ ~ i n a r y ~ e 8 s ~ p e ~  to& Corn 
plkted in o Erne& Miznner Among MOB$ Boards. After completing the probable 
cause review, the next stage in the disciplinary process is to prepare the case for an 
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Median Days in the Investigative Stage, FY 1992-1 999 
Shown by Priority 

Priority 1 Prior& 2 

300 3001 

250 - 
t 26 1 

250 - 
200 - 

60 day perlwmanca standard 

30 day pcrkxmona standrd 150 - 
100 - 

1 31 ,, 9, 50 -  

1 
1992 1993 1994 1995 1996 1997 1998 1999 

0 - 
1992 1993 1994 1995 1996 1997 1998 1999 

n 4 6 9  n=2)9 nz91 n = 8 1  n s W  n&b 

Prioritv 3 Prioritv 4 

90 day p e h m m a  dandafd I 150 day performance standard , 

1 I 

1992 1993 1994 1995 1996 1997 1998 1999 1992 1993 $994 19% 1996 1997 1998 1999 
n=1.3%4 n = 9 6  n-9C1 n=l.b0( n~1.419 n-884 

Prioritv 5 Prioritv 6 

300: 

250 - 128 day pmfomwa standard I 250 

200 - 

150 - 
too - 
50-  

0 - 
1992 1993 1994 1W5 7 9 9 6  1997 1998 1999 1992 1993 I994 1995 1996 1W7 1998 1999 

n a i l  n=420 N=PQ nd17 n=334 n=148 

Notes: Number of cases (n) is provided where data was available. N 1999 f~gures only include first quarter data. 

Source: Virginia Department of Health Professions, as reported in their pub1 icatian &v&ithg Inwt&ative Tme 
Per fmnoe Standards, FY 1999. 

I 
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I 
Figure 7 1 

Boards' Disciplinary Processes Compared fur 
Average Length (Days) of Probable Cause Rwiews 

Source: &ARC staff analysis of disc@dinary eases molved durhg the 1997 and 1998 calendar years, 

informal conference. Case preparation is conducted by the senior legal assistants in 
the administrative proceedings division (APD). Tune analysis of this stage in the pro- 
cess indicates that most cases are prepared for hearing in a timely manner. At this 
point in the process, APD staff develop a notice of hearing and prepare the evidence for 
the case. As Figure 8 shows, across all boards the average time required to prepare 
cases resolved in 1997 and 1998 was 62 days. The board with the slowest case prepara- 
tion time was the Board of Medicine. Medicine cases resolved in 1997 and 1998 took an 
average of 254 days to prepare for hearing. ClearIx thls stage in the Board of Medicine 
cases was not completed in a timely manner. 

According to the director of the administrative proceedings division, the time 
it takes his staff to prepare Board of Medicine cases for a hearing has decreased re- 
cently. However, JLARC staff could not verify this trend through systematic data a d y -  
sis. 

Time Required Between Case Preparation and Informal Conference or 
Pre-Hearing Consent Or&r Is Lengthy Among Some Boards. After a case has 
been prepared by APD st&, the next stage in the process is for board staff to schedule 
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I Figure 8 Il 
Boards' Disciplinary Processes Compared for 
Average Length (Days) of Case Preparation 

Awage: 67.9.Days 
Said Work Q 9.5 

Pmfrimd Counselon 138 

Medicine l(n=178) 253.91 

Souroe: U R C  staff analysis of disciplinary cases resdved during the 1997 and 1998 calendar years 

the case for an informal conference or to resolve the  case through a pre-hearing consent 
order. Some of the boards appear to take longer than necessary to schedule and hear 
cases. As Figure 9 shows, the boards take on average more than three months to sched- 
ule and hear cases or to resolve them through consent orders, after they have been 
prepared by APD staff. However, the time taken a t  this stage varies widely by board. 
The Board of Nursing schedules and hears cases within two months of its cases being 
prepared by APD staff. In contrast, the Boards of Dentistry, Optometry, and Psychol- 
ogy take almost five months to schedule and hear cases. In addition, the Board of 
Medicine takes an average of more than six months to complete this stage in the pro- 
cess. Board of Medicine staff told JLARC staff that the amount of time required to 
schedule cases has recently been reduced; however, JLARC staff were not able to verify 
this through systematic analysis. 

Time Lag Between Informal Conference and Formal Hearing or Con- 
sent Order Varies by Board Only a small portion (about 10 percent) of cases that 
are investigated are resolved through a formal hearing. Approximately half that num- 
ber of cases are resolved through consent orders agreed upon after an informal confer- 
ence. A case may proceed to a formal hearing if an informal conference committee 
determines that the allegations against a practitioner may warrant the suspension or 
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Figure 9 

Boards' Disciplinary Processes Compared for 
Average Length (Days) Between Cese Preparation and 

Informal Conference or Pre-Marina Consent Order 

Certified Num Akkr I ( n ~ 2 l  44.7 ] 

Source: JLARC staff analysis of disciplinary cases resohmd durhg the 1997 and I998 calmtar yeam 

V d m a y  ~ d k h  I {n=5) 66.91 

revocation of a practitioner's license. A case may also proceed to a formal hearing if the 

Funeral Dirclcbn 

respondent appeals the decision of the informal conference committee or if a respon- 
dent waives the right to an informal conference. In other instances, cases are resolved 
at this point in the process through consent orders. On average, the boards require 197 

(,&) 69.6 1 

days to schedule and hear cases that proceed to a formal hearing or to resolve the cases 
through a consent order. However, the individual boards vary significantly in how long 
it takes to resolve cases at this stage. Both the Boards of Dentistry and Funeral Direc- 
tors and Embalmers take more than six months to close cases at this level. In contrast, 
both the Boards of Medicine and Pharmacy take less than four months to complete this 
stage in the process. 

Four Boards in Particular Have Delays at Multiple Stages of Process. 
The four boards with the slowest case processing times appear to have delays at mul- 
tiple points in the process. With the exception of the investigative stage, Board of 
Medicine cases take longer than any other boards' cases in each of the first four stages 
of the process. With regard to the Boards of Professional Counselors, Psychology, and 
Social Work, most of the delays in case processing appear to occur in the first two 
stages of the disciplinary process. Cases of these boards take longer to investigate 
than the cases of any of the other boards except Medicine. Likewise., the probable cause 
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review takes longer for the behavioral boards than all other boards except the Boards 
of Medicine and Pharmacy. Psychology cases also take a long time to schedule for an 
informal conference. 

D W S  IN PROCESSING SOME SEIEIOUS DISCIPLINARY 
CASES M M  TEnuwnm PUBLIC PROTECTION 

JLARC staff's analysis of disciplinary cases closed during the past few years 
by the health regulatory boards found that delays in processing some serious cases for 
several boards may threaten public safety. Most complaints alleging serious wrongdo- 
ing by health professionals regulated by the Boards of Medicine, Psychology, Nursing, 
and Dentistry took between one and five years to  process before the appropriate board 
suspended, revoked, or accepted the surrender of the practitioner's license. Boards 
typically only suspend, revoke, o r  accept the voluntary surrender of a license for cases 
in which they determine that the practitioners are unsafe to continue their practice. 
Long delays in processing these cases pose a significant threat to public safety because 
in many of these cases the practitioners were allowed to  continue treating patients 
until the board rendered its decision. 

In addition, it appears that the Board of Medicine sometimes delays its follow- 
up of serious probation violation cases, which could endanger public safety The Board 
of Medicine sometimes places respondents who have committed acts that threaten public 
safety under probation with terms. These terms allow the board to closely monitor and 
sometimes restrict the practice of respondents t o  ensure that they do not harm their 
patients. However, in some instances, the Board of Medicine has taken years to follow- 
up on these terms and take actian against those violating probation terms. Such de- 
lays pose a risk to public protection because they allow doctors who are known to have 
had problems with  their practice and who do not meet probation conditions to continue 
to practice. 

Board of Medicine Cases Resulting in Suspension or Revocation 
on Average 'Paire More than Three Years to Resolve 

JLARC staff analyzed the 12 instances in which a doctor surrendered his or 
her license or the Board voted to suspend or  revoke a doctor's license in FY 1997 and 
FY 1998. This analysis revealed that it took on average more than three years to 
resolve each case. The most expeditiously processed case in this group took more than 
a year and a half to  resolve, and the slowest case took close to  five years to complete. 
This data did not include cases in whch practitioners' licenses were rnandatorily sus- 
pended pursuant to statutory requirements. These suspensions and revocations were 
not included in the analysis because they are imposed automatically by the DHP direc- 
t or. 
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The cases analyzed by JLARC staff which ended in the suspension or revoca- 
tion of a doctor's license involved doctors the board ultimately determined were unsafe 
to practice. These doctors were not restricted from practicing medicine until years 
after a complaint was filed against them, due to delays involved in processing disci- 
plinary cases by DHP and the Board of Medicine. 

The following case examples were taken from JLARC's review of cases closed 
during the 1997 and 1998 fiscal years as well as the first six months of the 1999 fiscal 
year in which the suspension, revocation, or voluntary surrender of a doctor's license to 
practice medicine was involved. In addition, one example involves a practitioner whose 
license was placed on indefinite probation with very restrictive terms. Each of the 
following cases took an average of three years to process from the time the complaint 
was received by DHP until the doctor was sanctioned, and delays were encountered 
during each step o f  processing these cases. 

In October 1994, DH;P receiveda complaint agaiinst a doctor fir whom 
the Board o f M e c i n e  fomd standitra! of care uioIations and sexuul 
misconduct. Almost three and one-halfyeam a#er this compdaht was 
received, the Board of Medicine indefinite& suspended the doctor's 
license to practice medicine. 

At a formal hearing in April 1994 the board fiund that this doctor 
had on rnuZtz)de occasions prov&d substandard care. In addition, 
the board det8rmimd that t h  doctor made inappropriate sexccad corn - 
ments to mctZt@Ze p a t h t s  and inappropriate& engaged in a sexual 
reGationshz> with a pathnt whom he knew was being treadedforpsy- 
choCogica Z problems. 

Evidence oft& seriozlsms~ ofthe &day in sanctioning this doctor is 
indicated zit a Mizy 1994pqchiatric evaduatzon which found that the 
respondent was too Uinpaired to practice medicine with masonable 
sak& ma' recommended that Jte withdraw fram medicalpra~ttke~ " 
Huweue~; the respundent canttit ueu? his practice of mediche af2er this 
evaluation and retained A 3  license until his suspension by the board, 
four years later 

Between Apr . .  1995 and September 1996 several comp2aints were filed 
against a doctor radleging that this practitioner was provc;dt'ng sub- 
stdndard cure to serious& iZZ patients. Th Board of1K~dt"cine did not 
holda formad hearing to consider these adlegations mtiZ October 1998, 
more than three and me-halfyears aper the /%.st compGdint came to 
DHE at which t h e  the board u o t d  to revoke this doct~r's license to 
practice medicine. 



At the formal hearing, the Board ofMedicine fiund that the respon- 
dent provided inefirectiute and improper treatment to seven serious[y 
ill patients. Ti4e board found that the respondent had faiZed to pro- 
uide adequate care f i ~  iZZness4s associated with the HW/MDS diag- 
nosis The respondent failed to heep appropriate recorrds~hstzfying the 
questionable treatment or lack of treatment of these and otherpatknts. 
The board a Zso found that the respondent indiscrtininatedy and exces- 
siue&prescrz'6ea? drugs with Azgh abuse potentiad to known substance 
abusers. 

In October 2994 D .  receiued a corn . in t  against a &tor that in- 
cluded many allegations that the doctor had tinproperly prescrzbed 
ahvgs lit a way that posedpotential harm to patients. In September 
1997, nearly three years after the complaint was filed the doctor en- 
tered a consent order requiring that Re uoG~1ntaridy surrender his di- 
cense. 

The Board of Medicine fiund that this doctor indiscriminately and 
excessiuely prescribed drags with hckh abuse potential in scx docu- 
mented cases. He failed to prouide comprehensive pAysica: Z exams for 
these patknts despite the fact that they had been patients of his for 
between three and fen years. In addition, the docturprouided drugs to 
pregnant patients fir whom the need was not documented nor sub- 
stantidted by medical evidence. The medicadcommunity recommended 
against the use ofsach drugs during pregnancy. 

Three compGaLjtts were received by DHP betmeen February and Nay 
1995 agatizst a doctor fir whom the Board of Medicine /ound rn u Ztzpde 
incidents of  substandard care and sexual misconduct. The respon - 
dent surrendered his license in a consent order entered with the Board 
ofiKedich~ in June 1997, more than two years a$?er the ortginal cum- 
plaint was filed 

The board's findings included deficiencies from a March 1994 report 
conducted by a hospital with which the doctor had cZinli.a&prittiZeges. 
These findings included a lac4 of daiZy oisits to hospitalizedpatients, 
luck of progress notes and patient medical histories, and failure to 
respond to howitad s t ~ f l s  attempts topage and otherwise contact him 
to attend to emergency sit~ations TheJIfndings document hstances of 
substandard care for f2ue patients, which nay haue resulted in pa- 
tient harm. The board found that on one occasion a patiat died while 
ruazting in t h ~  hosyitaZ fir the doctor to respond to nuZtt;oZe erne- 
gency pages and telephone calls. The board also found that this doc- 
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tor had inapprcrpriak sexual contact with two female patients whzle 
he was examining them. 

Between October 1993 andAugust I99g DHPreceiued four compLaints 
against a dbctor who was later found by the board to have indzscrimi- 
nately and excessiue&prescribed drags CCwzthout accepted therapeutic 
purpose and contrary to sound mea5caZJ'udgement." In August 1997, 
nearZy fouryears aper the first complaint ulasfiGea7, the Board ofMedi- 
cine placed the respondent on indefiite probation ulit/r many restric- 
tive conditzons. Included among these conditions was a mandate fir- 
bidding the respondent from prescribing certatit categories of drugs 
untzl he compZeted a "m Eit i-residency " on proper prescribing 

Th board's order documented the cases of15 individua~s in which 
the doctor indiscriminately and excessive& prescribed controlled sub- 
stances with high abuse potential on muZtz)2e occastbns. h addition, 
some of these putc'ents were known substance a611sers~ T%e doctor also 
f&d to obtain an adequate medical history and conduct a physical 
exam for some of these patients. This respondent had been placed 
un&r a sinidar Board of Medict'ne order in Mizy 1973fir inappropri- 
ate& prescribing amphetamines and related drugs 

DNP receiued a compIaint against a psychiatrist in JuZy 1996 regard- 
hg sexual boundury issues -en& months afier the complaint was 
filed the Board of Medicine entered an order for a stayed suspension 
with conditions against the psychiatist. The board or&r restricted 
the respondent from treating women, required him to receive firnzal 
superuision of his therapy sessions by a psychiatrist approved by the 
buad required continuiag education regarding medical ethics and 
boundary uiolatzons, and instructea' him to appear befire the board 
again in one year for foZZoru -up. 

The board found that this psychiatrist had a sexual r~lations/tz;t) with 
three patients. In ad least one instance, this reZationsh@ caased "the 
patzent to become severe& depressed and angry towurd[t& psychia- 
trist/:" The psychiatrist fizM to terminate the therapist-patient rdu- 
tionsh~p euen af2er the sexual ~elationsht; begun. The board had also 
dc'scz)Zined this respondent in 1986 fur a similar type of violation. 

DWP received fiue compLaints against a doctor between July 1992 and 
August 1994. The boardfiund that the doctor had committed a wide 



range of violations, hcduding substandard care, indiscrimhate pre- 
scri6ing: and /rraudulent billing This doctor szkned a consent order 
that was entered lit Murch 1997 new& flue years afier the first cum- 
plaint was filed, suspending the ductor's license. The suspension was 
stayed under the condition that numerous conditions be met. 

The Board of Medicine fiund that this doctor indiscriminate& pre- 
scribed con~roZ2ed substances with hzjyh abuse potential to a known 
substance abuser in a way that was contrary to sound medicadJ'udge- 
ment. He was also found to ha ue adlbwgd members opt's staffto forge 
h k  name orz preset-c>tion blanks on numerous occasions. 

liz addition, this doctor misdiagnosed a patient in at least one ducu- 
mented &stance and fai led to prouide another patient witJc dab re- 
sults in a time& manner He was alm denied privdeges at a hospital 
due to concerns about his quadzty ofpatient care and his failure to 
inform the hospital ofCrtiscz~Linary action taken against him at an - 
ather hospitad. The board a Zsc.) found that the doctor S record keeping 
was below the standard nece~~~aryfor a dtcensedphyskian in Erginia. 

The failure of the Board of Medicine to act mare quickly in these instances is 
concerning because the board found that each of these doctors was unsafe to practice 
without restrictions. However, during the years between when DHP received cam- 
plaints against these doctors and the board finally took action, they held valid unre- 
stricted licenses which potentially endangered or threatened public safety. 

One Serious Case Involving a Clinical Psychologist Took Five Years to 
Frocess Before the Respondent's License Was Revoked 

It took more than five years for the Board of Medicine and the Board of Psy- 
chology to  revoke the license of a psychologist for serious substandard care issues. It 
is rare that the Board of Psychology determines that a practitioner brought before it 
for a disciplinary case poses such a risk in his or her practice to justify suspension or 
revocation of his or her license. However, this case raises a concern about the slowness 
of both boards in handling serious cases and particular concern about the Board of 
Psychology's handling of cases involving psycholog~sts who could jeopardize the safety 
of patients. 

The following describes the case of a clinical psychalogist whom the: board 
ultimately determined to  be a very serious threat to his patients' welfare. This case 
took five years to process. This clinical psycholog~st's license was finally revoked by the 
Board of Psychology this year. 

A complaint was received by LdHPagainst a Zicensed clinicadpsychodo- 
gist in March 1994. This co~np Zaznt included the foG20owing allega- 
tions: a sexual reZac"ionshc> wcth a patient, physical abuse ofa patient, 
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maCpractice, and unprofessionuL conduct. This case was orz@alfi 
forwarded to the Board ofMedicine in October 1994. Horueveq the 
board dia! not act on the case for near. two years. Ze Judy 1996 when 
the ngu Gation ofc~inical psy~ho~ogi~ts  was transfirred to the Board 
of PsychoZogy from the Board of Medzcine, the case was forwarded to 
t& Board of Pychodogy. 

On March 26, 1998 five years aper the complaint was presented lo 
DHP and more than two and one-halfyears a@ the case was re- 
ceived fiom the Board o f Medicine with a completed inuestzgation, the 
Board of PsychoLugy voted unanimous& to revoke the pmctitioner's 
license. The Board or&r revoking the license incZu&d the fiZZouing 
fina'ings offact ugutnst the practitioner.. urtprofisstbnul conduct; Q 

hg- t e rm sexual redationshz;D with a patient, physical abuse qfa pa- 
tient,. failure to appZy generally accepted diagnostic criteria; use of 
unorthodox, regresszve, and &pendency-fisterring hypnotherapy; fail- 
ure to adequate& terminate or transfer treatment ofthe patient to 
another practitioner,. and the improper diagnosis of a patient. 

The board's findings were supported by taped therapy sessions, expert 
testinzony, written and oral testhzony f ion wztnesses, and additunal 
written evidence. As farther testtinmy to the dangeroumess ofthis 
practitione; one board member told J M C  staf afier the haring 
that t h  psychologist Aadcharacteristics which su,gqestea' that he had 
probabh harmed other patients 

It is unclear why a case with such serious allegations was allowed to move so 
slowly through the process. The source of this complaint provided considerable docu- 
mentation of her allegations during the investigation of this case in the early part of 
1994. Despite the seriousness of the allegations presented in 1994, this psychologist 
was allowed to practice without restriction for five years while this case advanced 
through the disciplinary process. 

Many Serious Board of Nasrsing Casea Take More than One Year to Proceaa 

It took more than one year to process nearly 50 percent of the 16 disciplinary 
cases reviewed by JLARC staff in which the Board of Nursing 'suspended, revoked, or 
accepted the voluntary surrender of a nurse's license. Taking more than a year to re- 
solve cases involving serious misconduct in which suspensions or revocations were 
ultimately imposed raises concerns that the public is not being adequately protected. 
This analysis was based on a random sample of one-third of the cases (not including 
CNA cases) in which a nurse was sanctioned in N 1997 and FY 1998. The time frame 
calculation did not include cases in whch a mandatory suspension or revocation was 
imposed by the DHP director or in which the license of a nurse was summarily sus- 
pended. 
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The following cases provide examples of the seriousness of some findings 
against nurses who were allowed to practice for well over one year after a complaint 
was filed against them: 

A compGaint was filed with DHP against a dicensedpracticad nurse irt 

August 1994. In October 1997, more than three years after this corn - 
plaint was submitted, the Baard of Nursing entered on order wht'ch 
revoked the License ofthis nurse. The findings agczzhst this nurse in- 
cGuded many instances ofsubstandard cure, fazZure to assist with pa- 
tients in need and failure to reprt serzous regressiue changes in sev- 
eraZ patzents' conditions to a physician. The board also found that 
thzs nurse hiled to properly docament her medical t ~ e a t m n t  ofpa- 
ttents an an on-going basis 

In November 1995, a complaint was filed against a registered n urse, 
bat t& Board ofNursing did not act untd sixteen months dater: At 
that trine, the Board of Nursing indefinitedy suspended the nurse's 
license due to serious findings against her: Th board found that on 
mu2tt;OGe occasions the nurse did notprouidt.pah"ts with the appra- 
priate medications. This inctudedgiuingpatients drugs they were nut 
suppusa' to have and failing to giue other patients dmgs that t h y  
needed. She also diverted drugs that were meant for patients for her 
own use. A drug test reveuLed that she had tuken opiates and b e n z d -  
azephes for ulh ich she did not ham a prescrc>tion. This d ; ~  test was 
t'aken immediately afier she had completed worKzng her shcfi at a 
nursing horn. 

The failure of the Board of Nursing to more quickly revoke or suspend the 
licenses of nurses after serious complaints have been filed against them may have 
endangered the safety of patients placed in their care. As previously discussed, delays 
occur at multiple stages in processing these cases. However, the Board of Nursing and 
DHP need. t o  ensure that cases in which the respondent may endanger the public are 
handled expeditiously. 

Delays in Processing Two Board of Dentistry Cases Raise Concerns 
that Serious Cases Are Not Properly Expedited 

JLARC staff's analysis of Board of Dentistry cases closed in the last two years 
found two serious substandard care cases which each took more than one and one-half 
years t o  resolve. One of these cases resulted in the revocation of the respondent's 
license, and the other case resulted in the indefinite suspension of the respondent's 
license. The Board had only two other cases during this time period that involved the 
suspension, revocation, or surrender of a dentist's license. 



The following case examples describe in more detail the two serious Board of 
Dentistry cases which took an excessive amount of time to process. The first case took 
DHP and the Board of Dentistry 17 months to resolve, and the second case took more 
than two years to complete. 

Between ApriZ 1996 and June 1997, three complaints, all alleging se- 
rious standard of care violations, were filed against a dentist. The 
June 1997 complaint alleged that the substandard cure provided by 
this dentist contributed to and possibly caused the death ofd patient. 
The Board ofDentistry considered these cases together in a formal 
hearing held in Noumber J99& seventeen months aper the Gust com- 
plaint was filed. At this hearing the board uoted to revoke this dentist's 
kcense to practice dentistry. 

7 % ~  BOard oflentistry found that this dentistprescrt'bed a large quun - 
tity of control2ed~ubstances to a patieat who he should have h w n  to 
de a substance abuser: He Rmta that the patient took an ouerdose of 
these drugs h his oficejust befire a scheduled tooth extraction. How- 
euec the bmrd found that this &nt& contrary to sound medicaljudge- 
men& continued witJ2 the procedure using local anesthesia,. and he 
then improperly discharged the patknt even thoagh she would not 
wake up and had to be taken out ofthe dentist's ofice in a wheel chaii: 
Despite the fact that this dentist knew that the patient was oue~medi- 
cut& and reacting poor& he did not secure appmpr-Late emergency 
medical care for the pa th t .  This p a t k t  was fiund later that day af 
home unconscious and not breathing and two days later she was pro- 
nounced "&rain dead" and allowed to expire. 

T/te board also found that this dentist fractured the jaw of another 
patient white extracting a tooth. Tjte dentist dia! not prompt& in/rm 
the patient ofthis fracture or refer the patzknt to an oral surgeon far 
trentment. The board farther noted in its findcitgs that thejzw was 
broken due to the improper techniqae used by this &nt& in extract- 
ing the tooth. 

The board ma& u further finding that this dentist failed topeflorm a 
root canadproperLyfor a thirdpatient. The area where the rmt canal 
was performed became v e y  infictedand the tooth was fractured. The 
board also found that the dentist failed to provide the patient wzth 
adequate foldow-up care. 

In September 1995, DUPrecezued a complaint against a dentkt adleg- 
ing muZtlpLe standard ofcare violations. Houeuec it took more than 
two years to process this case befire the Board of Dentistry indefi- 
nite& suspended the dentist's License in October 2997. 
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The BourdofDentist~;v rnaakfindings against the dentist that zacluded 
questzbnab Ze and substandardcare relating to the dz'ugnosis and treat- 
ment often patients: The Baard found that, among other items, the 
msponalent improper& fixed and/or delivered bridges fir several pa- 
tt;erzt"s, failed to diagnose decay and otherproblems in seueradinstances, 
and proui&d treatment which diagnostic tests did not dimonstrate 
as necessary. Many ofhis acttons resulted in the continuation or ag- 
gmuation of exzsting dental problems, and liz some instances his sub- 
standard care created additional dentalprabGerns f"ar his patients. 

Both of these cases raise serious public protection concerns because in both 
cases, dentists who were ultimately found to pose a serious risk to patients were al- 
lowed to continue to practice for an extended period of time. It is unclear why there 
were such long delays in resolving these cases despite the serious nature of the find- 
ings against the respondents. 

The Board of Medicine Allowed Significant Lags in Probation Follow-Up for 
Several Cases in wbich the Respondent Appeared to Pose a Threat to Btients 

The Board of Medicine places some respondents for whom it has serious con- 
cerns about their practice of medicine on probation with terms. This is an alternative 
to suspending or revoking the respondent's license which allows the board to exert 
more control over the respondent's practice. The board directly exerts control by re- 
quiring the submission of additional information and testing; establishing specific pa- 
rameters, conditions, or supervision requirements which the respondent must follow; 
and mare closely trachng the respondent's practice. The board believes that control- 
ling and monitoring such respondents can protect the public without denying the re- 
spondent the ability to practice medicine. 

However, JLARC staff's analysis of probation cases found several instances in 
which delays in following-up with probation cases may have resulted in patient ham. 
Some of these delays were due to the board's failure to promptly schedule hearings, 
either to consider problems which had been detected in the respondent's practice of 
medicine while traclung probation terms or to follow up with practitioners who failed 
to meet probation terms. In addition, there were substantial delays in the board's 
appointment of Medical Practice Audit Committees (MPAC) to review the medical prac- 
tice of respondents as required by some board orders. 

The following are case examples in which the board's delay in following up 
with probation terms allowed practitioners who posed a danger to the public to prac- 
tice longer than they should have: 

In Nuuember 1994 the Board of Medicine placed a physicLan on zn - 
definite probation uith t m s  due to evidence f m  mu2tc;aZ~ sources 
that. he prcluclded substandard care to patients. The probution terns 
included the passage ofthe SpeczaZ Purpose Examination (SPEXI, a 



standardized exam that tests basic medical competency, and a reuiew 
ofhzs patient fi'des by a W A C  within one year: 

The physician did nut take the SPEZ and the lKPACdid not conduct 
its review untz2 June 1996, The W A C  uientzfied seueral serious defi- 
ciencc'es in  the respondent's treatment ofpatients and in his medical 
recordheeping: However; the respondent was not seen before the board 
agah untt'd May 199Z This wus 18 months afier the physician was 
supposed to haue passed the SPEXand appear before the board, and 
it mas almost a year aper the board had received additions l in forna- 
tion suggesthg the physician was not providing an acceptab Ze stan- 
dard ofcare to his patients. 

The May 1997 board d.scz;t)Linary order extended the respondent $pro- 
batzon and incZuded requirements that the physician pass the SPEX 
by JuZy 1, 1997, the board review a random sample of his patient 
records, the physician complete spec tfied continu zhg medical edaca- 
tion courses, and the physician snbmit to a facility inspection. The 
or& further required that the physician appear before an infirma[ 
confirenee committee in approximateZy s i x  months. 

Despite this physicldn 3 failure to meet most of these requirements, he 
was nut seen before the board again untd November 1998. Th physz- 
cian had not passed the SPEXdespite n urnerous attempts, and a re- 
uiew of his patt'ent recards fotlnd these records to be serious& inad- 
equate and suggestive that patients were not being proper& treated 
for their ailments. At  this tim, the infirmad confirence commzttee 
forwarded the case to a formal hearing so that saspenszon or revoca- 
tion could be considered 

In April 1999, four and om-halfyears afier the respondent cuas first 
placed on probation, a formal hearing was held by the Board of Medi- 
cine. At thzs time, the board suspended the physician 3 license based 
on concerns regarding the substandard leuel ofcare he was providing 
patients. The Board's findings included the fodGozuing quote from the 
State k expert witness on this matter; 'TTFLe respondew does not ap- 
pear topossess even the most radcinen ta/y assessment, diagnostic, and 
patzent management skiZZs"in the area in which the physician 'sprac- 
tzee focuses. 

h September- 1988, a physician wos placed on indefinite probation 
with terms due to concerns regarding the standard of care she was 
providing to patl'ents. This probation was contintled by a May 1990 
order which required, among other items, that the physician submit to 
a W A C  reuzew of her practice. The board did not schedule this re- 
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view until January 1994: close to four years a+ the review was or- 
dered. The W A C  reuiew found muZtc~Ce deficiencies with the 
physician 's piactc'ce. These deficiencks included concerns that' cou2d 
negative& impact patient care. 

Despite these coacerns and the fact that this physician 5 cdti2icaIpriui- 
degts had been discontinued f ion mu2tz;zlZe hospitals due to concerns 
about her practice, the Board of Medicine did not schedule a hear* 
to consider these issues until May 1998. This ruas four years afier the 
MPAC found problems and e~ght  yeam aJter the bead had ordered 
the W A C  

In Mizy 1994 the Boardcontinuedtk matter for six months requiring 
that a number ofconditions be met. T7kfOklowing were citcluded among 
t h s e  conditions: a requzremnt that the physician pass the SPEXexam 
within 220 days and a requirement that a W A C  review o f th s  
phy'cian 'spractce be conducted. Add conditions were to be nee and 
thphysiczan was to be noticed to appear before the boardin six months. 

An MRA Creuzew of t h  physician Spractice conducted z h  October 1998 
fiundprobZems with her practice o f  mdcine. A Zsot as o fApri2 1994 
the pAysician had fatled to provide the Board with any documenta- 
tion demonstrating that she hadpuss~d the SPEX: An in formal con- 
firence committee haring is scheduled for June 1999, ezght t unths 
a m  the date required by the Board orde~ 

The Board ofMedici7ine z$sued an order against a physict'an which 
placed him on indefinite probation w&fh conditions in September 1994 
/n this order the committee found that the physician had on mtcdtc>Ce 
occasions made diagnoses and treatment decisicas which were "with - 
out therapeutic purpose and contrary to sound medicaljudgment." 

The conditions of t h  physician 's probation included a requirement' 
that uithliz nine mcmths the Board appoint an MPAC to revi~w his 
practice and report to the board This W A C  did not complete and 
submit its reuiew to the Board until October 1997, more than three 
years aBer the Board order requiring the audit. The MPACfiund that 
the physictdn, among other items, Tails to exum t'ne patzen ts, adequate& 
evaluate medical probdems, do any appropriate diagnostic studies, 
doczlmentpatient medications, or document history qfmedicadprob- 
terns. " 

The Board of Medicine did not schedule an znfarmal conference to 
consider these issues cmtt'lApri2 1998, s&x months after the MPA Cmade 
its findings Houleve~ the physictan k spouse reqaested a contr?'nuunce 
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ofthis hearing and aduzsed the board that the physician had recent& 
become incapacitated due to physical zZZness, 

As these cases demonstrate, the Board of Medicine sometimes uses probation 
with terms as a sanction for doctors who are found by the board to have committed 
serious violations which may endanger public safety. Such a sanction may be accept- 
able in these cases if the board is able to provide the appropriate tracking and follow- 
up of these cases. However, the cases described above suggest that some serious proba- 
tion cases have lacked adequate follow-up by the board. It appears that DHP's proba- 
tion division does an adequate job of tracking probation conditions and notifying the 
Board when probation requirements are not met. Instead, the delays in these cases 
appear to occur because of Board of Medicine difficulties in appointing MPACs and 
scheduling follow-up hearings for the respondents. 

CASE PROCESSING DELMS MA;YALSO BE 
UNFAIR TO SOME RESPONDENTS 

Delays in case processing may also unfairly burden respondents who may 
have to wait extended periods of time to gain resolution of their cases. Several DHP 
staff, board members, respondents, and respondents' attorneys have expressed concern 
to JLARC staff that extensive delays in case resolution, particularly in Board of Medi- 
cine cases, have imposed unfair hardships on practitioners. At several Board of Medi- 
cine hearings attended by JLARC staff, respondents expressed frustration to the board 
with the amount of time required to resolve their cases. 

Having an unresolved case before a health regulatory board can have direct 
adverse consequences for a licensee. Practitioners with pending cases may be required 
to report this information to current and prospective employers. In addition, a case 
pending before the Board of Medicine may adversely impact a physician's standing 
with health maintenance organizations or other insurers. 

DHP staff and board members have also cited other problems with delays in 
hearing cases. Witnesses may be mare difficult to locate and are less able to recall 
details of the cases. In addition, board members have stated that the age of a case can 
affect their assessment of the appropriate sanction to impose and that they are in- 
clined to impose less stringent sanctions in older cases. 

DEEP AND THE BOARDS NEFD TO DEWELOF A 
MORE TIMELY DISCIPLINARY PROCESS 

The Department of Health Professions and the health regulatory boards need 
to take steps to reduce the time required to process and adjulcate disciplinary cases. 
While staff offer some reasons for the delays in the process, it appears that the process 



can be significantly reduced for some boards and that most cases can be resolved in 
less than a year. DHP needs to work with the boards to develop formal guidelines for 
the resolution of cases. In addition, DHP management needs to regularly assess whether 
there are sufficient staff and board members to resolve cases in a timely manner. Fi- 
nally, DHP and the boards need to make sure that procedures are in place to ensure 
that serious cases are handled expeditiously 

DHP Staff Offer Several Explanations for the Slowness of the Process 

DHP staff state that a number of factors have contributed to slow case resolu- 
tion. One factor they cite is a sudden rise in the number of complaints received by the 
department in the early 1990s. According to DHP staff, the department did not have 
enough staff to  handle this large influx of cases as they worked their way through the 
system. This resulted in backlogs first at the investigative stage and then at  subse- 
quent stages in the process. The director of enforcement told JLARC staff that for 
several years the department did not have an adequate number of investigators. Simi- 
larly, the executive director of the Board of Medicine told JLARC staff that Board of 
Medicine cases were slowed down in the mid 1990s due to board staff shortages. Sev- 
eral staff have also stated that staff turnover contributed to the slowness of the pro- 
cess. 

The director of enforcement told JLARC staff that the investigation process is 
often slowed by difficulties in obtaini& needed medical records. She says that investi- 
gators often experience delays in obtaining medical records because some hospitals as 
well as other medical facilities are not cooperative and often resist providing records. 

Board staff have also cited several other reasons for delays in the process. 
They note that requests for continuances by attorneys contribute to the slowness of the 
process. Some of the board staff who assist boards with hgh case volumes have also 
raised the concern that they are not able to schedule enough hearing dates to consider 
all of the cases that need to be scheduled due to limited board member availability As 
a result, the boards are forced to delay scheduling of informal conferences for those 
cases. Board staff also note that board members sometimes do not review cases for 
probable cause within requested time frames when the cases are sent to them for re- 
view. 

DHP and Boards Should Take Additional Measures to Ensure 
That Cases Are Resolved Within One Year 

While the current Board of Medicine has expressed concern with the slowness 
of the disciplinary process and has taken action to reduce its case backlog, additional 
measures are needed to  ensure that disciplinary cases are resolved in a timely manner. 
DHP and the boards should develop formal guidelines that set forth time frames within 
~ h c h  cases are expected to be resolved. In addition to the time guidelines DHP has 
already developed for the investigative stage, the department and boards should de- 
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velop time frames for the other stages of the process that will require a case to be 
resolved within a year. The boards and DHP management need to closely track compli- 
ance with these guidelines. 

DHP also needs to regularly analyze how long all of the stages in the disci- 
plinary process are taking. While the department in the last two years has conducted 
detailed data analysis of case processing at the investigative stage, it has not con- 
ducted similar analyses of other stages of the process. Systematic data analysis of case 
processing should not be limited to the investigative stage, but should extend to all 
stages of the process. 

The boards also need to develop special safeguards to ensure that cases in 
which there are allegations of serious misconduct and significant potential danger to 
the public are processed expeditiously. Although the priority system, whch is the sys- 
tem used to rank cases based on the threat to public safety, appears to help expedite 
the investigation of some serious cases, it did not ensure that the cases discussed ear- 
lier in this chapter were adjudicated in a timely manner. DHP and the boards need to 
evaluate what additional measures should be taken to ensure that cases in which pub- 
lic protection is a significant concern are being resolved in less than a year and not 
t ahng  three or four years to adjudicate. 

DHP management also needs to regularly monitor staffing levels to assess 
whether various divisions and boards have sufficient staff to process disciplinary cases 
within the guidelines that have been developed. When staffing shortages arise, DHP 
management needs to act promptly to request additional staff as needed with detailed 
analysis and documentation to establish the need for the additional positions. The 
enforcement division is not currently meeting its own guidelines for processing cases, 
which suggests that more investigators may be needed. However, the director told 
JLARC staff that she does not need additional investigative staff at this time. 

Likewise, the boards in conjunction with their staffs need to regularly assess 
whether the boards have a sufficient number of members to reasonably hear the cases 
that need to be scheduled for an informal conference. If the existing board members 
cannot handle the caseload, then the boards along with the staff should find alterna- 
tive solutions to address the situation. One option would be to use hezuing officers for 
some cases. Many of the cases heard by the boards do nut involve standard o f  care 
issues and therefore do not necessarily require professional expertise. Board staff, in 
conjunction with board members, also need to consider whether the size of the boards 
needs to be increased so there will be enough members to handle the disciplinary 
caseload. 

Board executive directors also need to take measures to shorten the time re- 
quired for the probable cause review. This may require executive directors to  exert 
more pressure on board members to conduct their reviews in a timely manner. 

Finally, the Board of Medicine needs to examine its practice regarding con- 
tinuances. Under the current practice, respondents can obtain a t  least one continu- 
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ance by providing any reasonable excuse, stnd often more than one continuance is granted. 
If unwisely exercised, this practice can contribute to delays in the disciplinary process 
and unnecessarily inconvenience board members. While it is important to meet due 
process concerns and allow respondents adequate time to prepare a defense, the board 
also needs to minimize the ability of respondents and their attorneys to  delay confer- 
ences and hearings through excessive or unsubstantiated requests for continuances, 
particularly in eases in which the continued practice of a respondent poses a signifi- 
cant threat to the public. 

In addition, the Board of Medicine needs to establish procedures to ensure 
that probation concerns are addressed expeditiously and that significant probation 
violations are addressed in a timely manner. In addressing this issue, the Board needs 
to examine how the current medical audit review process can be expedited or whether 
a more efficient process is needed t o  assess a physician's practice. One alternative 
means that appears to be currently available is to have an inspector randomly select 
medical records for review by the Board or physician experts retained by the Board. 

&ca~ntcex~&#hn 0, The Department of Health Professions, along 
with the health regulatory boards, should develop formal time guidelines for 
the reso1ution of disciplinary cases that establish time frames of less than one 
year for the resolution of most cases. At regular intervals, the Department 
should systematically analyze compliance with these guidelines in all stages 
of the process. 

R e c o m m e ~ n  0). The Department of Health Professions should 
develop procedure8 and safeguards that ensure cases in which serious mi* 
conduct is alleged are handled expeditiously. 

R e c o m m e . n  (10). The Department of Health Frofessiong along 
with the health regulatory boards, should regularly assess case pnncessing 
procedures and remurcea to determine whether modifications need to be made 
or additional resources are needed to process disciplinary cases in a timely 
manner. 

DHP'S INSPECTION PROGRAM DOES NOT MEET STATED GOALS 
AND NY\Y NOT PROVIDE ADEQUW DRUG CONTROL 

DHP's facility inspection program, which was severely reduced for several 
years, is currently failing to  meet its goals for campleting inspections. Time frames 
between pharmacy and veterinary facility inspections are long, which raises some drug 
law enforcement concerns, since one major purpose of these inspections is to ensure 
that the distribution of drugs is properly controlled. The failure of the program to meet 
its goals appears to be due in part to the assumption of investigative duties by inspec- 
tors and to a shortage of inspector positions. Given the existing problems with the 
inspection program, the Department of Health Professions, along with the relevant 



boards, needs to fundamentally review the program and reevaluate its goals and the 
means necessary to achieve them. 

An Overview of DHP's Inspection Program 

According to Section 54.1-2506 of the Co& of trtrgtizia, DHP's investigative 
personnel have the authority to inspect "any office or facility operated by, owned by, or 
employing individuals regulated by any hedth regulatory board." Despite ths broad 
authority, the inspection program is primarily focused on three types of facilities - 
funeral homes, pharmacies, and veterinary clinics. The program focuses on these types 
of facilities because they are the primary health care facilities licensed by Virginia's 
health regulatory boards. Other facilities, such as doctors' or dentists' offices, which 
are not actually licensed by the health regulatory boards, are typically inspected only 
after a licensee has become the subject o f  a disciplinary complaint. A full list of the 
facilities which DHP's personnel routinely inspect is provided in Exhibit 2. 

The facility inspections have several purposes. The primary purpose of the 
p b m a c y  inspection program is to ensure that the distribution of dmgs is properly 
controlled through compliance with statutory and regulatory provisions that include 

-------I ~xh-1 & 

Facilities Subject to Routine inspections 

Health Regulatory Board 

/ Board of Veterinary Medicine 1 804 1 Veterinary Medicine Facilities 

Board of Funeral Directors 
and Embalmers 

1 

Number 
of Licensed 

Facilities 

512 I Funeral Service Establishments 

Types of Licensed Facilities 

Board of Pharmacy 

Source: The Department of Health Professions' inspection ptans. 
- - 

3,145 Pharmacies 
Special or Limited-use 

Pharmacies 
Physicians Licensed to 

Dispense Drugs 
Licensed Humane Societies 
Animal Shelters 
Wholesale Distributors 
Medical Equipment Suppliers 
Warehousers of Medical 

Equipment and Drugs 
Medical Equipment 

Manufacturers 
Practitioners licensed to sell 

controlled substances 
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detailed record keeping requirements. Another purpose of this program is to detect 
physicians who may be improperly diverting drugs through their prescription author- 
ity for their own or someone else's use. One of the primary purposes of the veterinary 
facility inspection program is to ensure that veterinarians are properly controlling the 
distribution of controlled substances because they have the authority to prescribe and 
dispense drugs in the treatment of animals. Another purpose of the veterinary facility 
inspections is to ensure that these facilities are kept sanitary. Funeral facilities are 
also inspected for cleanliness, but, according to DHP st&, the primary purpose of the 
funeral home inspections is to ensure that funeral directors are complying with the 
legal requirements applicable to the sale and use of pre-need funeral contracts. 

Inspections have been a major source of disciplinary complaints. The enforce- 
ment division's deputy director told JLARC staff that prior to the interruption of the 
inspection program in 1991, approximately ten percent of the cases investigated by 
DHP were initiated based on inspection findings. 

D W s  inspection program is organized into four regions. Each region is staffed 
by one pharmacy inspector and one senior inspector. Pharmacy inspectors, who must 
be licensed pharmacists, primarily inspect retail and hospital pharmacies. In contrast, 
the program's senior inspectors are responsible for inspecting funeral homes, veteri- 
nary clinics, and facilities other than pharmacies that are regulated by the Board of 
Pharmacy. In addition to their inspection responsibilities, pharmacy and senior in- 
spectors also conduct background, probation, reinstatement, and hsciplinary investi- 
gations. 

Inspectors primarily perform two types of facility inspections. These inspec- 
tions include new facility or facility change of location inspections and routine inspec- 
tions. New and change of location inspections are conducted in response to applica- 
tions for lieensure submitted by facilities seeking either to begin operation or to move 
to a new location, The purpose of these inspections is to ensure that the facilities meet 
the State's initial requirements for operation. 

In contrast, routine inspections are conducted to ensure that existing facili- 
ties continue to  operate according to State requirements. Furthermore, routine inspec- 
tions are conducted according t o  an inspection plan developed by the enforcement 
division's deputy director. An inspection plan has been established for each of the three 
health regulatory boards that regulate health care facilities. These plans describe how 
inspectors are to conduct routine inspections, the types of facilities that the inspectors 
are to inspect, and how frequently facilities are to be inspected. Inspectors may also 
perform complaint-based inspections of other types of facilities such as doctors' offices. 

THE INSPECTION PROGRAM DOES NOT MlEET ITS 
STATED GOALS FOR ROUTINE INSPECTIONS 

DHP's inspectors do not meet the goals established by the department for its 
routine inspection program. Many facilities have not been inspected since 1991. The 
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backlog in the inspection program results partly from the discontinuation of the pro- 
gram in 1991. However, even with the program's resumption in 1996, inspectors have 
been unable to meet the requirements, outlined in the inspection plans. 

A Miurn*@ of #lie FaciCtie~ Lkmed by fhe Health Reguhtoty B@ 
Have Not Been IM-M in Accorr;Eance wiZb I~~~pecfion PCan Gudk According 
to the three inspection plans, all pharmacies are to be inspected at least once every 
three years, and all funeral homes and veterinary clinics are to be inspected at least 
once every two years. However, the inspectors have been unable to meet these goals. A 
list of the licensed facilities provided by DHP indicates that only 48 percent of the 
facilities licensed by the Board of Pharmacy have been inspected during the past three 
years. This list also indicates that only 36 percent of the facilities licensed by the 
Boards of Veterinary Medicine and Funeral Directors and Embalmers have been in- 
spected during the past two years. Furthermore, as shown in Figure 10, nearly 25 
percent of the facilities licensed by the Board of Pharmacy and 17 percent of licensed 
veterinary clinics and funeral establishments have not been inspected in more than 
eight years. 

Z h  &afthe Illc8pechn h & n r m  Wus &lclerrely lRedmed ih 1991. The 
inspection program was originally established in 1986. However, the program was 
severely reduced in 1991 so that DHP's inspectors could assist with the investigative 
backlog that developed. Although this diversion of inspection resources was initially 
viewed to be a temporary solution to the investigation backlog, inspectors continue to 
have substantial investigative caseloads, and the routine inspection program was not 

Frequency of Routine Inspections Conducted by 
DHP Inspectors at DHP-Licensed Health Care Facilities 

Facilities Licensed 
by the Board of 

Pharmacy 
n=1,732 

Facilities License by the 
Board of Funeral Dlredors 

and Embalmers and the 
Boarel of Veterinary 

Medicine 
n=l,OS 

, Timeliness of ,fnspections Is in 
Conducted 

in Last Thwe Years Compl&nce cvith Board Policy 

( 48% 
Last Ir6peton 

Year; Ago 41 % 
Last lnspecbo Last iffipection Last Irspafon 

More than 8 Between Behvfen 
Years Ago 3 and5 Last lapstion 2 and 5 

Laa lnsP@nOn yea6 A~~ Betwsn Years Ago 
Between 5 and 8 
5 and 8 Yeais Ago 

Years Ago 

Sauce: JtARC staff analp is of 0 HP inspedion records. 
-. -. .- 
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reinstated until January 1996. During this five-year period, few routine inspections 
were conducted, Even with the resumption of the inspection program, a majority of 
the facilities have not been inspected within the two and three-year cycles prescribed 
in the inspection plans. 

Inue~~at r ' aeRt r8 i1c%~U&s dStaffSI)onl~esAppearfo~Lr'mif- 
I'M #& h g p w a ' 8  E ~ c r h ' w e ~  Based on a review of inspections completed over 
the last two years, inspectors appear to complete a relatively low number of inspec- 
tions. A review of inspections completed in 1997 and 1998 showed that inspectors are 
completing 11 inspections per month, which is substantially less than one inspection 
per day, despite the fact that inspections usually take no more than three hours to 
complete. 

The director and deputy directors of enforcement state that the primary rea- 
son for the low number of inspections conducted is the other responsibilities that in- 
spectors are required to assume. Inspectors are required to carry investigative caseloads 
and have responsibility for conducting probation, reinstatement, and background in- 
vestigations. According to DHP records of inspector hours worked in FY 1998, inspec- 
tors spent only about one-thrd of their time conducting inspections and a majority of 
their time performing investigations. Responsibilities need to be reallocated to ensure 
that inspectors are a t  least meeting the current target of 15 inspections per month, 
whch is still less than one inspection per day. 

Even with increased productivity by the current inspection staff, some ad&- 
tional inspectors may be needed as long as inspectors are asked to maintain significant 
investigative responsibilities. If DHP had eight full-time inspectors, and they were 
able l o  meet the current target of 15 inspections per month, there would still remain 
approximately 270 facilities for whch routine inspections would need to be conducted 
each year in order to meet current inspection plan goals. This does not include the new 
facility and change of location inspections that would need to be conducted. Moreover, 
increasing the frequency of pharmacy inspections, w h c h  is discussed in the next sec- 
tion and is being considered by DHP and the Board of Pharmacy, would add to the 
existing workload of pharmacy inspectors and further necessitate additional staff. 

Inspection Program Has Other Deficiencies Including 
the Discontinuance of Drug Audita 

The inspection program also appears to have other deficiencies that limit its 
effectiveness. These problems include an inadequate schedule for routine pharmacy 
inspections, the lack of use of drug audits as an oversight tool, and the use of announced 
inspections of veterinary facilities. 

Czcmn:f TAme-Year I~~8peciSbn CmZe fir Phwn~zc&~ May Be In& 
Currently, the inspection plan for facilities licensed by the Board of Pharmacy 

states that all pharmacies will be inspected at least once every three years. However, 
board members and several DHP staff have told JLARC that inspections need t o  be 
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conducted more frequently. Seventy percent of current and former Board of Pharmacy 
members surveyed believed pharmacies should be inspected at least every two years, 
In addition, both the &rector and deputy director of the enforcement division, as well 
as the executive director of the Board of Pharmacy, have told JLARC staff that routine 
pharmacy inspections should be conducted at least every two years. One of the pri- 
mary reasons they cite for requiring more frequent inspections is the laws governing 
record retention and required inventories. 

Accarding to the enforcement division's deputy director, federal law requires 
pharmacies to maintain the invoices and distribution logs for all Schedule 11-V con- 
trolled substances for two years. Federal law also requires pharmacies to perform a 
biennial inventory of these substances. The biennial inventory is required by law to 
contain certain types of information, so it is often the starting point for a routine drug 
audit of a facility. However, the deputy director reports that after two years, pharma- 
cies are allowed to dispose of this information, Therefore, he says that a three-year 
inspection cycle is inappropriate because an inspector may miss an entire inventory 
cycle. 

I I C B ~ ~ ~ ~ & ~ I C  m g a m  No hagelr Codtu:ts ThgefedDkug A d i f s .  As a 
result of resource limitations, DHP no longer conducts targeted drug audits. A tar- 
geted drug audit is similar to  an inspection but focuses exclusively on a facility's drug 
records and may even focus specifically on one type of drug. One source of information 
used previously by DHP for targeting drug audits was the information contained in the 
federal government's Automation of Reports and Consolidated Orders System (ARCOS) 
reports whch record purchases of controlled substances. In the past, enforcement staff 
reviewed these reports to look for irregularities in the pattern of drugs purchased or 
significant changes in the quantity of drugs ordered. Drug audits were conducted based 
on irregularities discovered during these reviews. The enforcement division's deputy 
director told JLARC staff that these audits were the most effective tool for uncovering 
drug diversions by physicians. While the current inspection program uncovers the 
most flagrant drug diversion cases, the more focused drug audits can detect a much 
larger percentage of drug diversions. The Board of Pharmacy has stated that it would 
like to see drug authts re-instituted. However the deputy director of enforcement has 
told JLARC staff that the enforcement division does not presently have adequate staff 
to perform them. 

Anauu~~rellcenf of Vetenizoly fmpecfrbas W u c e ~  T&ir R@?cfr'oeness- 
A third problem that limits the inspection program's effectiveness is the requirement 
that senior inspectors provide veterinarians with at least 72 hours notice prior to in- 
spection of a veterinary facility. This requirement was apparently included in the vet- 
erinary inspection plan shortly after the inspection program was established. 

According to the inspection staff, providing notice of an inspection significantly 
reduces the effectiveness of the inspection program. It appears that many veterinar- 
ians use the 72 hours advance notice they are given t o  conduct "house cleaning." The 
enforcement division's director told JLARC staff that "inspectors often find facilities 
have accounted for requirements on the day before the inspector arrived." Further- 



Page 66 Chnpter IIL Cfist~ P~DC'PSSIII~ TImr nnd Znspectrbns 

more, one inspector told JLARC staff that inspectors have been told by former employ- 
ees of veterinary clinics that licensees and their employees often spend the entire noti- 
fication period cleaning their facility to avoid being found in violation of sanitary stan- 
dards. Also, in one instance, an inspector reported having been told by a former em- 
ployee of a veterinary clinic that a veterinarian had used the notification period to 
remove expired drugs from his office so that these drugs could be returned to the office 
after the inspection had been completed. 

R e u ? o ~ ~ n  (11). The Department of Health Professions, dong 
with the Board of Pharmacy, should modiiy the pharmacy inspection plan to 
require the routine inspection of pharmacies every two years, 

RecommedWbn (12). The Department of Health Professions, along 
with the Board of Pharmacy, should re -es tab l i rph  the drug audit program. 

RecommendafioA (18). The Board of Veterinary Medicine should 
modify its inspection plan to require that all routine inspedions of veteri- 
nary facilities be unannounced. 

A Fundamental Review of the Inspection Program Should Be Undertaken 

Based on the concerns raised in this report about the current inspection pro- 
gram, the boards and DHP need to conduct a fundamental review of the program. 
Recent history suggests that the inspection program has not been a high priority for 
DHP. However, the director of enforcement told JLARC staff that she has come to view 
the inspection program as equally important as the investigative process. 

DHP, working in conjunction with the Boards of Pharmacy, Veterinary Medi- 
cine, and Funeral Directors and Embalmers, needs to establish clear goals for the pro- 
gram, determine the means necessary to  achieve those goals, and identify the resources 
that will be needed to meet those goals. Some DHP staff that JLARC staff intemiewed 
raised concerns about the approach used by the current program. Several st& have 
suggested ,that it may not be necessary to have as many routine inspections, but is 
more important to have truly random inspections. 

In assessing staff needs, DHP needs to evaluate the role and responsibilities 
of the inspector positions. At present, inspectors spend a majority of their time con- 
ducting investigations instead of inspections. DHP should consider relieving inspec- 
tors of at least a portion of their investigative caseload so that they may give additional 
time to their inspection responsibilities. In addition, DHP management should evalu- 
ate the productivity of the current inspection staff to determine whether inspection 
output can be increased by increasing inspectors' productivity. 

DHP should determine how the inspection program should be operated t o  
cost-effectively protect the public and should make a commitment to  consistently pro- 
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vide such a program. Further, it needs to make every effort to obtain the resources 
necessary for the program to function effectively. 

Recommendbdih~ (14). The Department of Health Professions and 
the Boards of Funeral Directors and Embalmers, Pharmacy, and Veterinary 
Medicine need to conduct a fundamental review of the inspection program- 
This review should include an examination of the goals of the program and of 
the means and resources necessary to achieve those goals. 

OVERSIGHT OF TED3 DISCIPLINARY PROCESS IS NEEDED 

The seriousness of the case processing delays over the last several years and 
the current condition of the inspection program suggest that there should be some 
stronger oversight of the disciplinary process. While DHP appears to recognize that 
delays in case processing time are a problem and is taking measures to decrease the 
time involved at different stages of the disciplinary process, the seriousness of the 
problem over the last several years suggests that some outside oversight of the process 
would be useful to help ensure such delays do not occur again. The Board of Health 
Professions, which has statutory responsibility for overseeing the disciplinary process, 
needs to play a stronger role. In addition, DHP should be required to regularly report 
on case processing time in its biennial report so that the General Assembly, other policy 
makers, interested parties, and the general public will have information on which to  
assess the performance of Department of Health Professions and the health regulatory 
boards in processing cases. 

Board of Hedth Professiobrs Should Play a Stronger Oversight Role 
Over the Disciplinary Process 

The Code offirginra directs the Board of Health Professions to review the 
discipl~nary process to ensure that the public is adequately protected and to ensure the 
fair and equitable treatment of health professionals. As discussed in the interim re- 
port, the Board of Health Professions has not completely fulfilled this statutory re- 
sponsibility 

The problems with the current process that this review identifies demonstrate 
the importance of having effective oversight over the disciplinary process. The Board 
of Health Professions needs to periodically review the disciplinary process. This re- 
view should include an assessment of case processing times to ensure that cases are 
being processed within developed guidelines. In addition, the Board should analyze 
the staffing resources available to DHP and assess whether the Board has sufficient 
staff to fulfill all of its regulatory responsibilities. The Board of Health h-ofessions 
should be required to  report the results of its reviews, as well as recommendations for 
addressing any concerns the reviews raise, to the General Assembly and the Governor. 



Recommen&&n (15.1. The Board of Health Rofessiow shodd t&e a 
more active role in oversight of the disciplinary process. The Board should 
periodically assess: (1) the efficiency of the Department and boards in pro- 
cessing disciplinary case6 (2) whether there ere sufficient staff to provide for 
the timely rem1ution of cases; and (3) whether the inspection program is meet- 
ing its goals. Tbese reviews should be conducted at least every four years and 
the results reporfed in the Department of Health Professions' biennial re- 
port* 

DHP Should Be Required to Report on Case Processing Time 

Under current law, the Department of Health Professions is required to in- 
clude in its biennial report the number of complaints of misconduct received and the 
number of investigations and disciplinary actions resulting from the reports. While 
this information is of some value, DHP does not provide any infomation regarding the 
efficiency of the disciplinary process. Based on the problems that some boards and the 
department have experienced with case processing times over the past several years, 
the department should be required to include in the report detailed information on 
case processing times by board and for each major stage in the process, as well as 
overall processing time. The biennial report should also include trend data for a six- 
year period that includes data on case processing time over the period, as well as de- 
tailed staffing data on the number of enforcement division and board staff positions 
that support the disciplinary system. 

Recummenolb~~c f16). The General Assembly may wish to consider 
amending 9 54.1-2400.3 of the C& of Virginia to require the Director to in- 
clude in the Department of Health Professions' biennial report the following 
informatiom (1) data on overall case processing time for all boards, as well as 
information on the time required to complete each major stage in the process 
by each board; (2) a six-year trend analysis of the time required to process 
and adjudicate cases; and (3) a detailed reporting of staBng levels for the six- 
year period for each job classification that supports the disciplinary procetm 
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N. Board of Medicine Standard of Care Cases 

JLARC staff's review of the disciplinary process found that while practitio- 
ners with standard of care violations were frequently sanctioned by many o f  the health 
regulatory boards, the Board of Medicine rarely sanctioned physicians for standard of 
care violations. As Figure Xl indicates, a substantial percentage of the orders imposed 
by five of the six boards with a large case load over the last two years involved standard 
of care issues exclusively, while only three percent of the Board of Medicine's disciplin- 
ary orders during the same time period solely involved standard of care issues. This 
chapter therefore focuses on the question of whether the Board of Mechcine adequately 
protects the public from substandard practice by physicians. 

figure 11 

Proportion of Violations During Fiscal Years 1997 and 1998 
Which Exclusively Involved Standards of Care, by b a r d  

Nursing 
(n-1 1 

Dentistry 
(n=77) 

Optometry 
[-) I 

Veterinary Mediclne 
(n-399) 

Notes: The Boards of Audkhgy and Speech-Language Pathdogy, Funeral DiFectors and Embahels, Nursing 
Home Adrninistmtors, Prdessjbnal Caunsebrs, Psychdogy, and Sarial Work issued fewerthsn 30 orden 
over the two-year period and thus were not c~nSidBreCI in this vidatkn category analysis. Orders related 
to reinstatement or probation are not included. Numbers in parentheses napresent the total number of 
orders revied for each board. 

Source: U R C  staff analysis of orders issued by h t d s  far Plr t 997 and Pr' 1998. 

The mission statement of the Virginia Board of  Medicine provides that the 
board's mission is to "foster the safe and competent delivery of health care services to 
the citizens of the Commonwealth." The board's vision statement indicates that the 
board expects itself to: 

Provide the optimal achievable regulatory system which promotes 
safe and effective delivery of services by practitioners of the healing 
arts. 



The primary responszbidity and ubZ&ation ofthe Erginia Board of 
Medicine is to protect consumers ofhealth care S~T-uices through proper 
Zzc~nsingandreguZation ofdoctors [emphasis in the original]. 

The practice ofmedicine is not an inherent right of an individual, but 
a privilege granted by the citizens of Virginia. To protect the public 
from the unprofessional, improper, and incompetent practice of medi- 
cine, the state must provide laws and regulations that outline the 
practice of mehcine and the other healing arts. The responsibility of 
the medical board is to regulate that practice as outlined in state law. 

JLARC staff found that the Board of Medicine rarely disciplines doctors for 
deviations from the accepted standard of care in the practice of medicine, even when 
such deviations result in serious injury or death. Under Virgnia law, a physician is not 
subject to discipline by the Board of Medicine unless he is grossly negligent or is judged 
to be a public danger. Applying these statutory standards, the Board of Medicine closes 
most cases involving allegations of substandard practice without a hearing. 

As a result of the gross negligence standard and a general bias against pursu- 
ing medical malpractice cases, the Board of Medicine does not appear to  treat medical 
malpractice reports, which are a primary source of standard of care cases for the board, 
as seriously as other complaints or required reports. These reports are often closed 
without sufficient information at the intake stage. In addition, medical malpractice 
cases that proceed beyond the intake stage are not fully investigated. 

GROSS NEGLIGENCE STANDARD USED BY BOARD OF IMEDICINE MAY 
NOT A D E Q U m Y  PROTECT THE PUBLIC 

The Code ofErginia stipulates that the Board of Medicine may take disciplin- 
ary action against a medical practitioner for his treatment of patients when his actions 
are grossly negligent or a danger to the health and welfare of his patients. With this 
high threshold for deciding standard of care cases, physicians are rarely held respon- 
sible by the board for care that deviates from the acceptable standard unless there is 
evidence of an egregious act or a pattern of acts of negligence. 

With the application of t h s  standard to cases at the intake and probable cause 
stages, the Board of Medicine closes almost all standard of care cases without a hear- 
ing. Some of these cases involve allegations of seriously negligent acts that resulted in 
serious patient harm. N o  other health regulatory board in Virginia has such a high 
threshold for deciding standard of care cases, and a national association that provides 
guidance to state medical boards recommends that physicians be subject to discipline 
for negligent acts. 
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Standards Used By the B o d  of Medicine 

Since 1932, the Code of Urginkz has stipulated that the Board of Medicine 
may take &sciplinary action against a practitioner for his treatment of patients when 
his actions represent gross ignorance or carelessness. In 1954, this standard was ex- 
panded to include gross malpractice. Wlule a "negligence" standard, used by most of 
the other health regulatory boards in Virginia, refers to the failure to use such care as 
a reasonably prudent and careful person would under similar circumstances, the "gross 
negligence" standard, used by the Board of Medicine, is a rigorous standard. This 
standard refers to the intentional failure to perform a duty in reckless disregard of the 
consequences as would affect the life or property of another person. The Board of 
Medicine also interprets t h s  standard to refer to a pattern of substandard care by a 
physician. 

In addition to the gross negligence standard, the Code of Ergink allows for 
disciplinary action if a practitioner "conducts his practice in such a manner as to be a 
danger to  the health and welfare of his patients or to the public." According to a senior 
Board of Medicine staff member, this standard may encompass more activity on the 
part of a practitioner than the gross negligence standard, including activity that does 
not meet the gross negligence standard, but threatens public safety. However, the Board 
of Medicine's executive director told JLARC staff that this standard is similar to the 
gross negligence standard. For a practitioner's actions to be considered a "danger to 
the health and welfare of his patients or to the public," the executive director told 
JLARC staff that he looks for a pattern of substandard care, although he is not sure 
how many incidents of substandard care are necessary to meet this standard. 

In its Consumer Guide to the Bard of Medicine, the Virginia Board of Medi- 
cine articulates how it construes these standards. While medical malpractice claims 
represent a significant number of standard of care complaints received by the board, 
few of these cases meet the high threshold for disciplinary action. In its explanation 
for why rnehcal malpractice claims are regularly dismissed, the board states: 

Malpractice claims are based on the concept of an error in profes- 
sional judgement. A single such error may not establish gross igno- 
rance, carelessness, or gross malpractice or support a claim that the 
practitioner conducts his practice in a dangerous manner, both of which 
are legal bases for discipline by the Board. 

Cases Involving Possible Deviatioae fnnn the Standard of Care 
Are Being Closed at the Intake Level 

With the rigorous statutory standards, the Board of Medicine closes many 
cases a t  the intake stage without full consideration. Standard of care cases are of'ten 
dismissed without sufficient information on which to judge the seriousness of the 
physician's deviation from the standard of care. DHP and Board of Medicine staff have 



justified these dismissals on the qounds that the physician's conduct would not likely 
be judged in violation of law under the gross negligence standard. 

One category of cases often dismissed without sufficient information is medi- 
cal malpractice cases. A primary source of the standard of care complaints involving 
physicians received by the Department of Health Professions is medical malpractice 
payment reports (MMPR). Sent by insurance companies representing medical prac- 
titioners afier the completion of malpractice proceedings, MMPRs briefly outline a spe- 
cific allegation of malpractice against a practitioner and list the amount of settlement 
or judgment reached in the malpractice suit. JLARC staff reviewed 41 closures of 
MMPR cases at the intake level, of which 17 raised concerns. Many of these reports 
describe allegations that represent potentially serious standard of care concerns about 
the practitioner involved in the malpractice claim and appear to warrant further inves- 
tigation regarding the practitioner's conduct or competence. It appears, however, that 
many of these malpractice complaints were hsmissed without collecting any further 
information about how serious the physician's conduct may have been. 

The following four case examples of complaints closed at intake provide evi- 
dence of a deviation from the standard of care on the part of the physicians, as well as 
possible patient harm. However, these cases were dismissed at the intake level with- 
out an investigation. In two of these cases, the board president requested additional 
infannation, but the information was not obtained, and these cases were closed. Each 
of the following examples raises concerns about whether potentially troubling mal- 
practice complaints are prematurely dismissed at the intake stage without adequate 
infbrmation: 

A physician fazlea? to diagnose nasopharynged ca~"cinoma (a rnalzg- 
n m t  tumor djl the liaing behind the nose) in an Myear old male. The 
patient was in an aduanced stage ofturnor deveGopment when he first 
saur the patient. The patient was subsequent& dkgnosedand treated 
and was disease-free at  the time ofthe legal sett2ement. The ma&rac- 
tice suit was settled fir $150,000. The conzp/aint to the discl-j3lz'nczry 
system was dismissed at intd&e without an inuestlpatiun. 

A doctor prescribed a sulfa -based drugfir a patzent. T/te maCpractice 
report stated that the patient 'ir:ZZeged[the otorJknew or should haue 
known that [thejpatient was allergic to sulfa." The patient had a 
seuere allergic reaction. The nallpractzice suit was settled@ $40,000. 
The compGaint to the diSCzpZinq system m s  dismissedat intake with- 
out an zituest~~t'on. 

In perfirming a cesarean sechon, a physician failed to remove a sur- 
gzcul sponge used fir the procedure from the body of the patient. This 



omission resulted in the need for additional surgery to remove the 
sponge. The ma&ructict? suit was settZedfor $6,750. TXw complaint to 
the discc>Zzmny system was dismissedat intake wctfiout an tizuestzga- 
tion. 

A mechanical device damaged the patient's Zefi hand. T& patiettt 
alleged that his injkry was not treated aggressively enough, resuitzng 
in t h  amputation of his hand TJle rna6practice suit was settled /Par 
$74 000. The complaint to the disczi;,Ginary system was dismissed at 
intake without an tir uest~gatioa. 

In each of these cases, the disciplinary case was closed at the intake stage without an 
investigation. 

Cases Involving Negligent Activities Are Being Closed Administratively 
Without Disciplinary Action 

Once a complaint involving a practitioner has been docketed and investigated, 
the respective licensing board reviews the case for probable cause of a violation of the 
board's statutory standards. If probable cause is found, the case proceeds to a hearing 
or a pre-hearing consent order, If probable cause is not found, the case is closed, either 
as "no violation," which is a permanent closure, or as "undetermined," which allows the 
board to re-open the case at a later date if the board receives further information about 
the practitioner. JLARC staff conducted a random review of cases closed at the prab- 
able cause stage in order to determine whether the information contained in the inves- 
tigative reports provided reasonable basis for the boards to close these cases without a 
hearing, While JLARC s ta f f  found that all of the health regulatory boards, including 
the Board of Medicine, are generally malung reasonable closure decisions given cur- 
rent statutory standards, the review raised concerns about the statutory standards 
applied by the Board of Medicine when reviewing cases. 

The Board of Medicine's rigorous statutory standards result in the closure of 
cases that raise serious concerns about the standard of care of the physicians involved 
and the potential threat to the public by the physician's practices. The board reviews 
all investigated standard of care cases to determine whether there is probable cause 
that a practitioner's practice is grossly negligent or poses a danger t o  the public. Under 
these standards, cases in which there is substantial evidence of a negligent act result- 
ing in patient harm, but that do not rise to the level of gross negligence, are closed by 
the board without an administrative hearing. 

The following are five examples of cases JLARC reviewed that illustrate the 
severity of some cases closed by the Board of Medicine without a hearing: 



A physician alleged& faded to fillow through and a d  prompt& on a 
hospitaI's request to test u newburn child /For gadactosemia, a genetic 
a'isordm requiring urgent diagnmis with symptoms including vomit- 
ingjzundic~ andmalnufritcbn in i n f a m ~  Although t h  hospital where 
the baby had been born contacted the doctor and requested that the 
baby be tested fir galuctosemia, the test ruas not perfarmed for o w  
tulo weehs. The physician did state that he asked his lab technictan to 
perform the test. me doctor alleged& did not discuss the hospt'tad's 
reguest with the baby's parents. In addition, the baby ulas examined 
twice by the physician durcizg the two week period without the detec- 
tion cfgahctosenzia. The parents cl'dim t& child hdn! symptoms of 
gul'ctosemia, while the physician stated that t k r e  were no conclu- 
sive cIinzca2 s&s or symptoms. It was alleged that the delay in diag- 
nosis led to the infant losing eyeszght in one eye and to developmentad 
prubtems. This complaint was receiued by DNP both as a medical 
madpractice payment report and through a compCaznt made &y the 
baby3 parents. The na&ractzce sud was settled for $2#Q ,000. The 
discc>dinary case was closed by the Board of Medicine without a hear- 
ing 

A 13-year old femak, who was admitted to a pedia~ric intensiue care 
unit with uppergastro-intestinal bleedti2g and abnormally low blood 
pressure dkd as a result ofape foration in an arifery cunueying blood 
toward her lungs duriag a dine insertion under her Ley? collar bum by 
a physician. 2?uo chest films, one perfirmed be fore death and one 
afier; indicated that the central line was not in a vessel. The gross 
autopsy found that the ttp ofthe cathete~ inserted by the respondent, 
was in the pericafdidd sac. Th pericardial sac, which surrounds the 
heart andgreat vessels, wasfidZed with blood. A smaddpuncture wound 
Jbund at the base ofthe artery was bedzeved to be the cause ofthe 
patient's death. This complaint was receiued by DNP as a medical 
madpractice payment report, and the naL'practc'ce suit was settledfir 
$424 000. 37ce disczjdinary case uas closed by the Board of Medicine 
without a hearing: 

A physician alleged& fazled to remoue a surgical sponge dari~g the 
insertion of a pacemah~: Aflw the insertion of the pacemakeq the 
pacemaker pocket began to swell ZXepatt'ent weat to a second doctor 
who removed the pacemaker and found that a gauze sponge had been 
Zefi E r t  the pocht. This complaint ruas received by DNP as a medical 
naCprocticepayment report, and the madpractice suif was settledfir 
$75,000. The dzscz>Ginety case wes closed by the Board of Medicim 
ult'thout a haring 



A physician alleged& p u i & d  s u b s t a h r d  care in the performance 
ofsurgery for uertcgo, an iZZusury sense that the environment or one's 
own body is revolving The surgery resulted in partiaCfaczaZparadysis 
o f  the patient. The paraZysis alleged& resutted from damage to the 
patient's facial nerve by the physician. Thzs complaint was receiued 
by DNP as a medical maGpractice payment report. The report zndi- 
cated that there was a court verdict in favor of theplainttfl The ma[- 
practice suit was ultimately settled fir $601,. 800. The discz>Zinary 
case was cZosed by the Board of Medicine withoat a hearing 

A radicllogist ineorrectdy interpreted an uZtrasuund, resulting in an 
inaccurate diagnosis, whkh alleged& led to a patient's death. Th 
patient presented at the hospital w&th complaints of Lower abdomhal 
pin and Caw back pain. During an ultrasound, the respondent ob- 
serued abdomznad films and diagnosed the patient with appendicitis, 
rather than an abdominad aortic aneuvsm. In addition,. the ultra- 
sound was ternzinatealprior to conzpletion when zt appeared that the 
doctors had the infirmation thy needed. A review ofthe hard copy 
f i h s  by the same radiodogist again resulted in the same znaccurate 
diagnosis. T/le patient's apyendk was removed, and the patknt died 
truo days h t e ~  This complaint was received by DWP as a medical 
malpractice payment report, and the maGpractice suit was settledfir 
$35Q 000. The dzsc~;tlGinary case was closed by the Board D f Medicine 
without a hearing 

While each case involves clear evidence of patient harm on the part of the physician as 
well as substantial evidence of physician negligence, these cases were deemed by the 
board to not meet the gross negligence threshold. As a result, each case was dismissed 
upon the review of one board member without a hearing and without any disciplinary 
action against the practitioners. 

Board of Medicine Standard Is Not Consistent with that of Other Eedth Regu- 
latory Boards and Recommendations of the Federation of State Medical Boards 

The Board of Medicine is the only health regulatory board in Virginia with 
such a high threshold for deciding standard of care cases. The Code ofErginza defines 
negligent acts as standard of care violations for several of the boards and does not 
establish a gross negligence standard for any other board. In adhtion, the Federation 
of State Medical Boards recommends a negligence standard, and neighboring states 
have a negligence standard for standard of care cases. 



& m d  B d  Have a NegZ&ence S ' t M  The Code of Erginia or 
board regulations expressly establish a "negligence" standard for disciplinary cases 
involving standard of care issues for six of the 12 health regulatory boards in Virginia. 
The Boards of Dentistry, Nursing, Pharmacy, Professional Counselors, Psychology, and 
Audiology and Speech-Language Pathology dl review complaints, screen for probable 
cause, and sanction licensees based on a standard of negligence. In addition, the Boards 
of Optometry, Social Work, and Veterinary Medicine all apply a negligence standard in 
reviewing and adjudicating cases even though the Code and regulations do not ex- 
pressly set forth a negligence standard. The remaining two boards, the Boards of Fu- 
neral Directors and Embalmers and Nursing Home Administrators, do not regulate 
licensees who provide direct care to patients or clients and thus do not have compa- 
rable standard of care cases, 

The following are examples of cases in which other boards disciplined licens- 
ees for negligent acts. These examples demonstrate the difference between the treat- 
ment of standard of case cases by the Board of Medicine and the treatment of these 
cases by the other health regulatory boards. 

A dentz's~prescribeda medication containing aspirin to a patknt whom 
he knew, or should have Rnown, to be allergic to aspirin. The patient 
had an aGZergic reaction requiring emergency treatment, The Board 
oflentistry reprintanded and fiized the dentist. 

A patient presented to a dentist with complaints uf'in and sensitiv- 
ity around a tooth. The dentist failed to properly diagnose and treat 
this patzknt despite the patiend's continued complaints. The patient 
was diagnosed by another dentist with an abscess around the taoth. 
The Board of Dentistry reprimanded the dentist and ordered the den- 
tist t~ S U C C ~ S S ~ U Z ~ ~  compGete a remedial contiizutitg education course 
h oral diagnosis. 

During an ear crop of a dog a ueterinarian cropped the eors much 
shorter than acceptable standards. The Board of Eterinary Medicine 
reprmanded and fined the ueterinarian. 

A pharmaczst dispensga' a Sckzed'k VI rn~dJbution and labeled the 
prescription with the incorrect patknt name. T'he Board ofP/Zarmacy 
reprimanded the pharmacist. 



A pharmacist substituted a drug for the prescribed Schedu Ze VImedi- 
catioa withoaf uertfiing the stlbsti'tution with the prescrzbzlgphysz- 
cian. Th Board of Pharmacy repriozanded the pharmacist. 

Each of these cases involved a one-time deviation from the standard of care on 
the part of a practitioner. While clearly negligent acts involving deviations from the 
standard of care by the practitioner, all of these cases would have been dismissed with- 
out a hearing under the Board of Medicine's threshold for standard of care cases. How- 
ever, these boards clearly viewed negligent acts by their licensees to  warrant disciplin- 
ary action. 

The Fe&mi%n of Sf& Medzhal B d  Recornmen& a NegI&?elcce 
Like the other state medical boards across the United States, the Virginia 

Board of Medicine is a member of the Federation of State Medical Boards. The Federa- 
tion provides policy guidance t o  the state medical boards, including recommendations 
for laws and regulations governing medical practice. Among its recommendations in A 
Guide to the Essentials ofa Modern Medical Practice Act, the Federation recommends 
that medical boards take disciplinary action against licensees for "negligence in the 
practice of medicine as determined by the Board." There is no mention of the concept of 
gross negligence. 

J L M C  staff conducted a survey of the statutes of other southeastern and 
mid-Atlantic states to  determine what standards other states have for disciplining 
physicians in standard of care cases. JLARC staff found that several states have a 
gross negligence standard, while a number of states, including Virginia's neighboring 
states of North Carolina and Maryland, have standards more resembling simple negli- 
gence. North Carolina's statute, for example, allows for disciplinary action against a 
practitioner who commits "unprofessional conduct, including, but not limited to, depar- 
ture from or the failure to conform to the standards of acceptable and prevailing medi- 
cal practice." 

Negligence Standard Would Better Ensure Protectiion of tbe Public 

With the current grass negligence standard, the Board of Medicine does not 
appear to adequately fulfill its role in the protection of the public from substandard 
practice by physicians. Under the current standard, physicians are rarely held ac- 
countable by the board for care that deviates from the acceptable standard unless they 
commit a single egregious act or a series of acts of negligence. The board's limited role 
in the regulation of the practice of medicine is evidenced by the fact that the board 
imposed disciplinary sanctions in only three cases exclusively involving standard of 
care issues during the last two fiscal years. 

One of the primary problems with the current standard is that the threshold 
for disciplinary action is so rigorous that only the most egregious cases are heard by 
the board. Cases involving substantial deviations from the standard of care that result 
in serious patient harm do not necessarily proceed to a hearing unless there is evidence 
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of intentional misconduct by the physician or a pattern of substandard care. While 
many negligent acts by physicians do not necessarily warrant disciplinary action, some 
negligent acts do warrant such action. Yet serious negligence cases receive the same 
treatment as more minor negligent acts and are dismissed without a hearing or disci- 
plinary action. 

The problem with the current approach is demonstrated by the case example 
on page 73 of this report. In this case, a physician failed to promptly administer a 
diagnostic test for a disease that required urgent diagnosis, and the delayed diagnosis 
may have caused the patient's loss of sight in one eye. This is the lund of serious case 
that needs to be heard by the board in an open hearing, but instead was closed under 
the current standard by a single board member in closed session. 

A further problem with the current standard and policies used by the board is 
that the process limits the ability of the board to  even fully apply its current gross 
negligence standard. According to the board staff and board counsel, one of the means 
by whch gross negligence can be established is if there is a pattern of negligent acts by 
a physician. However, a pattern is not likely to  be established under the board's cur- 
rent policies and procedures. The board closes most of the standard of care cases after 
investigation as having "no violation." Cases closed with this designation cannot be 
used in the future to establish a pattern of negligent acts even if additional complaints 
are received against that respondent. The board closes some cases as "closed undeter- 
mined" to avoid this problem. A case closed with this designation can be re-opened to 
establish a pattern if additional complaints are received. However, the board appears 
to close most standard of care cases with the "no violation7' designation. For example, 
four of the five cases discussed in the probable cause case examples were closed as "no 
violation." Therefore, those cases could not be used to establish a pattern if additional 
complaints were received against the practitioners. 

Establishing a negligence standard would require the board to assume more 
responsibility for protection of the public from the negligent practice of medicine. %- 
quiring the board to hear cases involving deviations from the standard of care would 
allow for an assessment of the seriousness of the negligent act in a public forum. The 
board's informal conference committee would have the discretion to decide what sanc- 
tion is appropriate based on the seriousness of the negligent act. In cases in which the 
negligent act does not involve a substantial deviation from the standard of care, the 
informal conference committee could choose to impose no sanction. 

However, in cases in which a physician substantially deviates from the stan- 
dard of care, the board needs to be able to consider disciplinary action both to protect 
the public from such negligent acts in the future and to impose upon the practitioner 
any terms that may help to make him or her a better physician and avoid such occur- 
rences in the future. In addition, hearing the negligence cases instead of dismissing 
them as "no violation" would further serve to protect the public by ensuring that a 
record of a practitioner's negligent acts is being established so that significant patterns 
whch may require more serious disciplinary action can be identified and supported. 



Recromnre,dWbn (17). The General Assembly may wish to consider 
amending 8 64.1-2915(A) (4) of the Code of Erzpt'nziz to change the gross n e e  
gence standard and define the negligent practice of medicine M a violation of 
law. 

BOARD OF MEDICINE: DOES NOT HANDLJ3 MEDICAL 
W R A C T I C E  CASES APPROPEIAFEI,Y 

The Board of Medicine does not appear to view medical malpractice cases as 
seriously as other cases it receives. Complaints stemming from medical malpractice 
payment reports (MMPR) represent a significant source of information for DHP and 
the Board of Medicine about practitioners in Virginia who may have deviated from the 
standard of care in the practice of medicine. Sent by insurance companies represent- 
ing medical practitioners after the completion of malpractice proceedings, these MMPRs 
briefly outline a specific allegation of malpractice against a practitioner and list the 
amount of settlement or judgment reached in the malpractice suit. As a subset of the 
standard of care complaints the board reviews, however, these complaints are subject 
to even less scrutiny than other standard of care complaints. Once a MMPR is received 
from a practitioner's insurance company, the intake staff and the Board of Medicine 
review the report to determine if further investigation is warranted. Complaints that 
do not appear to warrant further investigation are closed. Many of the MMPR com- 
plaints are closed with minimal information and should receive further investigation. 
Even when malpractice complaints are docketed for investigation, these complaints 
receive a lesser level of investigation than standard of care complaints received di- 
rectly from a patient. As a result, DHP and the Board of Medicine need to re-examine 
their approach to these cases to ensure that these reports are screened appropriately 
and receive a thorough investigation. 

Intake Unit and Board of Medicine Review Medical Malpractice Reports 
to Determine If Further Investigation Is Warranted 

Section 54.1-2909 of the Code of lii'rgzzid requires that malpractice insurers 
report to the Board of Medicine any malpractice judgment or any incident of two mal- 
practice settlements within three years. In addition, federal law requires that all mal- 
practice settlements and judgments be reported. Currently, DHP's intake unit actually 
receives notification of all malpractice judgments and settlements involving practitio- 
ners licensed in Virginia. Between July 1,1997 and December 31,1998, a total of 299 
medical malpractice reports involving Board of Medicine licensees were resolved by 
DHP. When DHP receives a MMPR, an intake analyst (a health professional in the 
enforcement division) reviews the report to  determine if the information provided indi- 
cates a possible violation of law or regulation and thus warrants an investigation. The 
decision whether to forward a complaint to the Board of Medicine with a recommenda- 
tion that it be closed or to docket a complaint for further investigation is based solely 
on the minimal information provided in the report. The DHP AdJudication Manual, 



which outlines the case adjudication processes to be used by DHF and the boards, 
states, "If the Intake Analyst requires additional information to make a determination, 
a preliminary investigation is instituted." Nevertheless, preliminary investigations 
are conducted only occasionally for medical malpractice cases. One intake analyst told 
JLARC staff that if more information is deemed necessary for an MMPR case, then it 
will be docketed without a preliminary investigation. 

If the intake unit recommends that a complaint be dismissed, it is sent to the 
board's executive director and then the president of the board for review. If they both 
agree with the closure recommendation, then the case is closed. The board reviewers 
may dso  request that the intake unit obtain additional information, or they may re- 
quest that the case be docketed. 

There are several different categories of case closure at the intake level. Most 
complaints are closed either as "no violation," when a complaint does not warrant an 
investigation, or "no jurisdiction," when a complaint does not involve a board licensee. 
These complaints may not be re-opened for investigation. However, complaints involv- 
ing malpractice reports are generally placed in a category entitled "investigation de- 
ferred." This category was designed to  allow intake analysts to return to a case if more 
information inhcating a violation surfaces. Despite this separate category, both intake 
analysts and several board executive directors told JLARC staff that with DHPs main- 
frame, the category is a "black hole," and few of these cases are ever reopened. 

Many Closed Malpractice Complaints Do Not Provide 
Sufficient Information and Should Be Investigated 

When first received by DHP, MMPRs provide minimal information about alle- 
gations of malpractice. Typically, these reports provide basic demographc information 
about the practitioner, a one or two-sentence description of the allegation, and the amount 
of the settlement or judgement. Occasionally, these reports, which are provided by the 
practitioner's insurance company, will include information beneficial to the practitioner's 
case, such as a sentence indicating that had the case gone to court, the insurance com- 
pany had expert witnesses prepared to testify on the practitioner's behalf. No infoma- 
tion is provided on the patient's behdf, nor is there any specific information about the 
behavior or practice of the practitioner. 

In order to close a complaint at  the intake stage, an intake analyst must rec- 
ommend, and the board reviewers must agree, that the allegation and available evi- 
dence do not reflect possible violations of the statutes governing the board. Based on 
the minimal information they receive, however, the intake staff and the Board of Medi- 
cine close more than one-third of the MMPR complaints prior to an investigation. 
JLARC's review of MMPR complaints closed at intake found that a number of com- 
plaints dismissed at  the intake level provided insufficient information about the al- 
leged violations and did not receive a preliminary investigation. 



Following are examples of three MMPR complaints that were closed by the 
Board of Medicine at the intake level, and the entirety of information that was pro- 
vided in each of the complaints: 

??-year oldfenzale outpatient alZegedmedzcation error:" Thzk case mas 
settled for $40,175. 

"Ductor closed a uround that should haue been ley7 open to combat 
infiction fir an additional 48 hours " This case was settledfor $25, OW. 

~Zlegedneglzgentpe~formance ofcircumcision retained foreskin." This 
case was settled for $8 234. 

These case examples reveal that complaints are being closed without suffi- 
cient information to determine if an investigation is warranted. It is problematic that 
DHP does not gather preliminary information about malpractice allegations that may 
indicate a deviation from the standard of care prior to concluding that a violation has 
not occurred. Without further information about these cases, such as a description of 
the events that took place or medical records, it does not appear possible that the in- 
take staff or the Board of Medicine could conclusively assess the seriousness of these 
allegations against the practitioner. 

DHP and B o d  of Medicine SMViews on 
Treatment of Medical Malpractice Cases 

Some staff within DHP expressed concern that the Board of Medicine does not 
view medical malpractice cases as seriously as other cases. In addressing a backlog of 
cases that collected at DHP several years ago, the enforcement division noted that the 
board rarely acted on medical malpractice cases. Consequently, the director of enforce- 
ment told JLARC staff that it was determined at that time that fewer medical mal- 
practice cases should be docketed for investigation in order to  increase agency produc- 
tivity. Likewise, investigators have been hesitant to spend a great deal of time investi- 
gating malpractice cases, because they feel these cases rarely go forward to a hearing. 
Consistent with this sentiment, of the 195 investigated medical malpractice cases that 
were resolved by the Board of Medicine between July 1,1997 and December 31,1998, 
only 21  proceeded to a hearing. Of those cases, violations were found in just two cases. 
Although these concerns seem widespread in the agency, the director of enforcement 
told JURC staff that the way medical malpractice cases are treated is "evolving," and 
that DHP staff are currently trying to handle malpractice cases in a similar manner as 
other standard of care cases. 



The level of screening of malpractice complaints at intake and the lack of 
thoroughness of malpractice investigations seem to result from a view that malprac- 
tice settlements are st suspect basis for determining whether disciplinary action is 
appropriate. In a brochure entitled Consumer Guide to The Erginiu BuurdofMediczne, 
the board makes it clear that it views medical malpractice cases as a suspect category 
of cases: 

Malpractice claims or settlements may not constitute statutory or 
regulatory violations. This apparent disparity exists because anyone 
can file a malpractice suit without showing evidence of damages and 
malpractice insurance camers may settle claims rather than incur 
the expense of a court appearance. Such a settlement may be unre- 
lated to the practitioner's wishes or to a reasonable assessment of his 
competence. 

The Board of Medicine also seems to rely on the dollar amount of a settlement 
in determining whether a case warrants investigation. The Board of Medicine execu- 
tive director told JLARC staff that the board rarely dockets cases with settlements less 
than $100,000. According t o  the board executive director, cases settled for less than 
$100,000 do not necessarily represent the physician's wishes or an admission of a mis- 
take on the part of the doctor, and thus usually do not warrant an investigation. Just 
as the smaller settlements do not necessarily indicate a problem, they also do not nec- 
essarily indicate a lack of a problem, and the cases should be investigated or not inves- 
tigated based on the evidence presented. 

Malpractice Cases Should Be Treated With the Same Sclvtiny 
as Other Standard of Care Cases at the Wake b e 1  

Malpractice complaints should be treated with the same scrutiny as other 
standard of care cases at the intake level. Wide most standard of care allegations 
received from a patient involving Board of Medicine licensees proceed to an investiga- 
tion, a significant number of malpractice claims do not. Of the 20 percent of cases 
closed at the intake stage in fiscal year 1998 that were reviewed by JLARC, only three 
standard of care complaints involving Board of Medicine licensees that were received 
from patients were closed, and none of those closures raised concerns for JLARC staff. 
Of the 299 MMPRs resolved by DHP between July 1, 1997 and December 31, 1998, 
however, 104 were closed at the intake stage, and over 40 percent of the MMPR com- 
plaints reviewed by JMRC staff that were closed at intake raised concerns. 

Malpractice complaints should be evaluated based on the behavior and prac- 
tice of the practitioner. Based on the lack of information the intake analysts and board 
reviewers have about these cases prior to closure, this does not seem to be tahng place. 
The Board of Medicine appears to view malpractice cases differently "because anyone 
can file a malpractice suit." This rationale for dismissing malpractice cases seems 
questionable. Any individual may also file a complaint with DHP against a physician. 



Unlike many malpractice cases, however, most standard of care complaints received by 
DHP from a patient appear to be docketed by the intake staff. Regardless of the source 
of a complaint alleging substandard care, the complaint should be taken seriously, and 
additional information about the alleged activity should be collected. 

The Board of Medicine also relies heavily on the dollar amount of the rnalprac- 
tice settlement in determining whether a case warrants an investigation and tends to 
dismiss cases with a settlement below $100,000. This is an arbitrary measure that 
raises several concerns. First, closing cases based on the monetary amount of a mal- 
practice settlement in conjunction with the minimal information provided in an MMPR 
report gives physicians the benefit of the doubt at the intake level. At  this stage, if 
there is any question about the physician's care, more information should be collected 
before closing the case. In addition, settlement amounts vary depending on the type of 
medicine being practiced and the particular procedure involved. While a $100,000 
settlement may be relatively low in the case of a patient death resulting from a surgeon's 
negligence, a $100,000 settlement may be extremely high for negligence by a doctor 
performing a more routine procedure. Regardless of the amount of the settlement, 
different types of doctors may be providing care that deviates from the standard of 
care. A further problem with relying upon the monetary amount is that the amount of 
the settlement may be less related to the seriousness of the physician's act than to the 
abilities of the attorneys negotiating the settlement or trying the case. 

The director of enforcement told JLARC staff that she has recognized the need 
t o  treat malpractice cases like other standard of care cases and is worlung with the 
enforcement; division to evaluate complaints based on the behavior and practice of the 
practitioner, rather than on the type of case and the dollar amount involved. In order 
to  treat these cases with the same scrutiny as other standard of care cases, DHP should 
collect additional information upon receipt of a malpractice complaint, and complaints 
that reflect a possible deviation from the standard of care on the part of a practitioner 
should be investigated. 

Reco-tcti2zi2bn (W. The Department of Health Profeesions should 
handle medical malpractice payment reports Eke other stmdaFd of care corn- 
pIaints at the intake stage and only close such caaes at this stage when there 
ia adequate information on which to base the closure. 

Malpractice Investigatione Are Not Always Adequate 

Most medical standard of care cases received by DHP through a complaint 
from a member of the public are investigated by field investigators located in one of 
four regions across the state. The DHP A&udt'cution Manna2 states that field investi- 
gations may include face-to-face interviews with those involved in the case, as well as 
inspections of facilities, sites, and records. After the investigation is complete, the field 
investigator typically prepares an investigative report, which contains a summary of 
the investigation, documentation of the interviews the investigator conducted, and re- 
lated evidence such as patient records, correspondence, and inspections. 
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Investigations resulting fiam medical malpractice payment reports are gen- 
erally not as thorough as the investigations for other cases. For the most part, MMPR 
investigations are handled as document collections rather than as fdl-fledged investi- 
gations. Despite the potential standard of care concerns raised by some of the malprac- 
tice claims, investigative staff see these as "easy" cases because full investigations are 
not considered necessaxy The majority of these cases are handled by administrative 
investigators, who conduct investigations primarily by telephone and correspondence 
from DWP's central office. Even when field investigators handle these investigations, 
investigators are directed to collect documents pertaining to the medical mdpractice 
lawsuit and to conduct no further investigation, according to several investigator su- 
pervisors. Many of these documents do not contain any information on the practitioner's 
actual behaviors and practice. In addition, the documents are usually collected through 
the practitioner or his attorney and do not include information from the perspective of 
the patient. Unlike other standard of care cases, the investigator does not interview 
the respondent, patients, or witnesses. 

Once the document collection is complete, the investigator attaches a brief 
cover sheet to the documents and forwards them to the Board of Medicine far review. 
The Board of Medicine executive director and a board member then review the infor- 
mation to determine whether there is enough evidence to indicate a possible violation. 
Without a full investigation of these MMPR cases, the board may lack sufficient docu- 
mentation to determine whether a practitioner has been grossly negligent or is a dm- 
ger to the public. Before making a final determination to close a case, the Board of 
Medicine executive director and the board member who reviews the case before closure 
need to have sufficient idormation about the circumstances surrounding the case and 
the actual behavior and practice of the practitioner. 

DHP Could Create a Separate Procese to Ensure 
Medical Malpractice Cases Are Appropriately Investigated 

In order to provide greater protection to the public from substandard practi- 
tioners without unnecessarily increasing the workload of current investigators, DHP 
and the Board of Medicine need to fundamentally re-examine the way in which medi- 
cal malpractice claims are handled. DHP and the Board of Medicine may want to 
consider creating a new process for screening and investigating medical malpractice 
cases. 

An IntaRe, M y s f  or Adrniab&ufalite ~mues~rutbor C o d  Codizcf I d  
~ I l c ~ e s ~ a t i b n .  To ensure that there is adequate information to determine closure 
of a malpractice case at each step in the disciplinary process, DHP could create a sepa- 
rate procedure for handling these cases. An intake: analyst or administrative investi- 
gator could have sole responsibility for reviewing all incoming MMPRs. This indi- 
vidual would look at all of the reports and dismiss, with the approval of the Board of 
Medicine, any extraneous malpractice claims that clearly provide sufficient informa- 
tion for closure. For the rest of the malpractice reports, this indvidual could be respon- 
sible for contacting the respondent or attorneys involved in the lawsuit to collect and 



access the documents currently collected by a DHP investigator. This document collec- 
tion could be done from the DHP central office without significant field work. 

BwrdofMihine Co~~l;dRetrk~~Res~~ ofXbcumenf Co&c#%n. Once 
the basic document collection is complete on a malpractice case, the case could then be 
forwarded to the Board of Medicine executive director and president for an initial re- 
view. The board would have more information about each case than it currently does at 
the intake stage before making a decision as to whether the case warrants further 
investigation. The decision process at this point would focus on whether the evidence 
indicates a possible violation, and not whether there is probable cause that a violation 
took place. If the document collection does not provide evidence of a possible violation, 
then the case would be closed. 

If the document collection indicates a possible violation of law, the board would 
determine if additional information was needed to conduct the probable cause review 
and to decide whether the case should proceed to a hearing. If the board concluded that 
additional information is needed, then the case could be assigned to a field investigator 
who could conduct a typical field investigation with interviews of the practitioner, pa- 
tients, and witnesses. After completion of the investigation, the board could then re- 
view the case to  determine whether there was probable cause that a violation had 
occurred. 

Nezu S c ~ e m z i r g ~ e a s  CouURmuidk SkvedAduanfage8. This proce- 
dure could provide several advantages over the current malpractice screening and in- 
vestigation process, and thus could serve to better protect the public against doctors 
who deviate from the accepted standard of care. First, no decisions to close a case 
would be made without sufficient information. Few, if any, M M P b  provide enough 
evidence about a case to determine whether the practitioner deviated from the stan- 
dard of care. With this process, cases would not be closed without sufficient basis. 
Legal documents would be collected for all complaints prior to a decision to dismiss a 
complaint, unless there was clear evidence that no violation had taken place. Addition- 
ally, cases that provide evidence of a possible violation could be fully investigated if 
needed. 

IPPcomanen&f2bn (19). The Department of Health Professions should 
re-evaluate its current policies for handling medical malpractice payment 
reports and develop a process that ensures d c i e n t  evidence is gathered on 
which to assess these reports prior to c10sure. 
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House Joint Rem1ution No. 61 
1998 Session 

Requesting the Joint Legislative Audit and Review Commission to study the 
effectiveness of Virginia's health regulatory boards. 

WHEREAS, Virginia's health regulatory boards regulate a number of professions, in- 
cluding medicine, osteopathy, chiropractic, podiatry, physical therapy, occupational 
therapy, respiratory therapy, pharmacy, nursing, dentistry, the practice of physician 
assistants, and other health professians; and 

WHEREAS, the activities of the health regulatory boards are intense, requiring sig- 
nificant disciplinary investigations and hearings, as well as the processing of applica- 
tions for licensure; and 

WHEREAS, the advent and growth of the managed care industry has resulted and will 
continue to result in significant changes in the paradigm of health care; and 

WHEREAS, the health regulatory boards' authority to regulate remains more adrnin- 
istrative and quasi-jubcial than focused on quality assurance; and 

WHEREAS, the time and resources o f  the health regulatory boards may be becoming 
stretched to meet their extensive disciplinq case load; and 

WHEREAS, because of the limits on time and resources, the health regulatory boards' 
ability to provide careful and in-depth evaluation of their disciplinary cases, while 
providing a Iicensure program designed to ensure that Virginia has high quality prac- 
titioners, may be taxed; now, therefare, be it 

RESOLVED by the House of Delegates, the Senate concurring, That the Joint Legisla- 
tive Audit and Review Commission be requested to study the effectiveness of Virginia's 
health regulatory boards. In its study, the Commission shall include: (i) an evaluation 
of the composition of the respective boards to determine their appropriateness vis-vis 
the evolving duties and responsibilities for health profession regulation; (ii) an assess- 
ment of the respective boards' appropriate roles in ensuring the qualifications of  physi- 
cians and other health care professionals in this Commonwealth; and (iii) an evalua- 
tion of the respective boards' authority and activities to establish standards for hgh 
quality health care delivery by physicians and other health professionals in Virginia. 

All agencies of the Commonwealth shall provide assistance to the Commission, upon 
request. 



The Joint Legislative Audit and Review Commission shall complete its work in time to 
submit an interim report of its findings and recommendations to the Governor and the 
General Assembly no later than January 1,1999, and shall submit a final report to the 
Governor and General Assembly no later than January 1, 2000 as provided in the 
procedures of the Division of Lepslative Automated Systems for the processing of leg- 
islative documents. 



Appendix B 

Study Mandate 

Item 16H - 1998 Appropriation Act 

Health Regulatory B o d s  

The Joint Legislative Audit and Review Commission shall conduct an evaluation of the 
Department of Health Professions, the Board of Health Professions, and the health 
regulatory boards. The evaluation shall include, but not be limited to, (i) follow-up of 
the Commission's 1982 and 1983 study recommendations related to the health regula- 
tory boards, (ii) an assessment of the working and organizational relationships be- 
tween the boards, the department staff, and the Board of Wealth Professions in the 
licensing and regulation of health professions, (iii) an examination of the efficacy, fair- 
ness and propriety with which the various statutes, duties, functions, and activities 
involved in the licensing and regulation of health professions are being performed and 
discharged, and (iv) an assessment of the Department's staffing and automated sys- 
tems needed for current and future operations. The Department of Health Professions 
and the health regulatory boards shall cooperate fully with the Commission and shall 
provide all information requested by the Commission and its staff. The boards shall 
also provide the Commissioner's staff with full access to all disciplinary or other pro- 
ceedings of the boards, including executive sessions, and to all disciplinary files and 
records of the baards or the Department of Wealth Professions. The Commission shall 
make an interim report to the Governor and the General Assembly no later than Janu- 
ary 1,1999, and a final report no later than January 1,2000. 



Appendix C 

Follow-UD to JLARC9s December 1982 Ram* 

Recommendation ( I ) .  In order to provide a consistent legislative base for all regulatory 
boards, the General Assembly may wish to elarifi the applicability of the general provi- 
sions of Title 54 to all boards. The legislature may also wish to consider recodifiing the 
statutes for the health boards to provide a general legislative framework within which 
regulations would be promulgated. 

This recommendation has been implemented. 

Recommendation (2). DOC and CHRB should take steps to ensure that accurate and 
sufficient copies ofproposed regulations are available for public inspection prior to and 
at each public hearing. The agencies should also improve their public information 
efiorts to secure increased public involvement in hearings. 

This recommendation has been implemented as it applies to the health regu- 
latory boards. 

Recommendation (3). The Board of Commerce and the Commission of Health Regula- 
tory Boards should develop guidelines to be followed by all boards in  preparing eco- 
nomic impact statements. The statements should specify, at a minimum, additional 
restrictions on entry into the occupation, limitations on competition, and potential ef-  
fects on cost. 

The Code of Virginia has been amended to require a detailed economic analy- 
sis of any proposed regulation by the Department of P l d n g  and Budget in 
coordination with the agency proposing the regulation. 

Recommendation (4). The General Assembly may wish to require each board to promul- 
gate regulations in a consistent format that: (a) organizes rules by major categories; (b) 
uses simpler language; (c) limits numbered regulations to related criteria; and (dl dis- 
tinguishes between statutory and administrative requirements. Guidelines for this for- 
mat should be prepared by DOC and DHRB. Boards should also identifj, the authoriz- 
ing section of the Code for each regulation they promulgate. Board staff should work 
with the assistant attorneys general assigned to DOC and DNRB to develop a format 
and procedure for determining the proper reference and authority of the board. 

In addition, the General Assembly nay wish to study the fiasibility and cost ofadopting 
an administrative code for the Commonwealth which would standardize the styZe and 



format andprovide a single source of regulations and a system of refkrencing and index- 
ing regulatory requirements. 

This recommendation has been addressed with the publication of the Vir- 
ginia Administrative Code. 

Recommendation (5). DOC and DHRB should develop procedures for comprehensive 
support of board activities during the consideration of new regulations. Moreover, the 
General Assembly may wish to amend Sections 54-1.25 and 54-955.1 to explicitly give 
BOC and CHRB the power to review board regulations. 

The Department of Health Professions has established procedures to support 
the health regulatory boards in the development of new regulations. In addi- 
tion, the Board of Health Professions has been granted express statutory re- 
sponsibility for reviewing and commenting on proposed regulations. 

Recommendation (6). The General Assembly may wish to direct the regulatory boards 
by resolution or by statute to conduct general reviews of existing regulations and report 
to the General Assembly on the results. Reviews should be conducted by each board 
according to a schedule, standard criteria, and format to be developed by DOC a d  
DHRB. Regulations should be reviewed to determine whether they are authorized by 
statute, clearly defined, and relevant to practitioner competence or protection of the 
public. 

As part of regulatory review actions, boards should address problems with regu- 
lation that include but are not Limited to areas identified in the JLARC review. 

Where statutory authority for a regulation is lacking, boards should repeal the 
regulation or request necessary authority from the General Assembly. Each request 
should include documented reasons for the change and continued need for regulatory 
authority by the board in that area. 

DOC and DHRB should prepare reports which specifjr actions taken by the boards to 
repeal, rnodifi, or retain regulations. Where applicable, recommendations should be 
made to the General Assembly for needed changes in existing statutes or enactment of 
new statutes. 

This recommendation has been implemented. 

Recommendation (7). The General Assembly may wish to consider further or request an 
opinion of the Attorney General regarding the constitutionality of legislative review and 
approval of the rules of regulatory boards as provided by Sections 54-1.25,54-1.28, and 
54-955.1. The General Assembly may also wish to review the statute concerning the 
legislative review function and assign responsibility for review to a new or existingjoint 
committee. 



The General Assembly has amended the Administrative Process Act to ad- 
dress constitutional concerns. 

Recommendation (8). BOC, CHRB , and the regulatory boards should improve their 
efforts to make the public aware of avenues for handling complaints against regulated 
practitioners. Options include using more public service announcements, publishing 
agency telephone numbers under "Community Service Numbers" i n  local tel~phone di- 
rectories, installing toll-free telephones to receive complaints, and requiring licensees to 
display information about the boards with their posted licenses or to include such infor- 
mation on contracts with clients. 

DOC, DHRB, and the boards should also identify all organizations which may 
receive complaints about practitioners and encourage their cooperation in referring the 
complccints to the boards. 

This recommendation has been implemented. 

Recommendation (9). DOC, DHRB, and the boards could improve receiving and evalu- 
ating complaints by: 

(a) developing guidelines for evaluating the seriousness of complaints received 
by telephone, appropriately recording the information, and referring com- 
plaints for investigation, 

(b) eliminating requirements that letters of complaint be notarized as a routine 
condition for investigation, 

(cl establishingguide2ines for handling complaints administratively and devel- 
oping standard record keeping systems to retain information on the com- 
plaint and the action taken; 

0 establishing a central index of all complaints received by boards. 

This recommendation has been implemented. 

Recommendation (10). DOC, DHRB, and the board should implement procedures to 
ensure that board members do not review complaints prior to adjudication. Alterna- 
tively, the General Assembly may wish to consider amending Title 54 o f  the Code o f  
V i r ~ i n i a  to shift the responsibility for receiving complaints from the regulatory boards 
to DOC and DHRB. The agencies, in cooperation with the boards, could establish cen- 
tral units for receiving, evaluating, and determining the need for investigation for all 
complaints filed against practitioners. 

This recommendation has been implemented. 



Recommendation (I I ) .  DOC and DHRB should consider developing written procedures 
for classifying complaints based upon the potential physical or financial harm to con- 
sumers and on the number of other complaints against the practitioner. Time guidelines 
for each classification could specifi reasonable parameters for investigations and be 
used as part of a tracking system to monitor the timely completion of cases. 

This recommendation has been implemented. 

Recommendation (12). DHRB needs to take steps to ensure that investigations are thor- 
ough and that all necessary evidence is collected and clearly reported. Improvements 
that could be made include: 

(a) establishing a standard format for presenting case findings and carefully 
reviewing reports; 

Cb) training enforcement personnel in  investigative techniques, report writing, 
and laws and regulations; 

(c) providing full-time clerical support to the enforcement unit; 

(dl establishing periodic group meetings to better coordinate and improve com- 
munications among investigators; 

(e) establishing at least one additional supervisory position from within exist- 
ing stafing Levels. 

This recommendation has been implemented. 

Recommendation (13). DOC, DHRB, and the boards should cleuelop a tracking system 
to alert boards to cases delayed during adjudication and take steps to close cases in a 
more timely manner. Special attention should be given to expediting cases that do not 
require a hearing. 

The Department of Health Professions and the health regulatory boards have 
instituted a tracking system. However, as discussed in detail in Chapter III 
of this report, many cases are still not resolved in a timely manner. 

Recommendation (14). Each board should review its regulations and statutes to ensure 
that it has su f i i en t  authority to discipline in the area ofprofessional competence. Where 
statutory authority is lacking, the boards should q u e s t  appropriate powers from the 
General Assembly. Moreover, boards should m k e  greater use of the consent order to 
resolve specific consumer problems. Repairs, refunds, or corrective actton n a y  be di- 
rected through consent orders. 



With the exception of the Board of Medicine, the health regulatory boards 
appear to have sufficient authority to discipline in the area of  professional 
competence. However, as discussed in Chapter N of this report, the existing 
statutory provisions applicable to the Board of Medicine do not appear to 
give the board sufficient authority to discipline its licensees in the area of 
professional competence. The second half of the recommendation regarding 
the use of consent orders for consumer problems does not apply to DHP and 
the health regulatory boards. 

Recommendation (15). Boards should establish procedures to review and approve all 
decisions that are made on behalf of the full board by subcommittees or agency person- 
nel, particularly with regard to cases that are determined to be unfounded. 

This recommendation has been implemented. 

Recommendation (J6). DHRB and the health regulatory boards should refer all poten- 
tial violations of criminal law to local Commonwealth's attorneys for disposition. For 
drug cases, DNRB and the State Police should consider greater cooperation in investi- 
gating potential criminal and regulatory violation involving licensed practitioners. 

Cases involving potential criminal violations are referred to Commonwealth's 
attorneys. This report recommends that DHP refer misdemeanor unlicensed 
practice cases to the appropriate magistrate and simultaneously advise the 
local Commonwealth's attorney of the referral. DHP and the State Police ap- 
pear to cooperate adequately in the investigation of licensed practitioners. 

Recommendation (1 7). 

Not applicable to the health regulatory b~ards. 

Recommendation (18). DOC and DHRB should take steps to ensure that qualitati we 
inspections are kept up-to-date. The agencies should consult with the boards about the 
appropriateness of some inspection activities to establish frequency of inspection of  this 
type. In addition, the agencies need to impmue their records and infomation on inspec- 
tions by establishing central records of facilities that require inspections and suspense 
files to identify which facilities are due for inspections. 

DHP has consulted the regulatory boards about the appropriateness and ire- 
quency of inspections. However, as discussed in Chapter III of this report, 
DHP has not effectively implemented the other aspects of this recommenda- 
tion. 



Recommendation (19). Administrative activities at DHRB could be improved by: 

(a) separating support and operating functions which are combined in single 
positions; 

(b) assessing workload and adjusting the allocation of staff resources; 

(c) improving staf f  cornrnunicatzon and input in policy making and budget 
development; 

(d) ensuring that accounting systems accurately allocate direct and indirect costs 
to the boards, strengthening fiscal controls over board expenditures, and 
improving financial reporting to the boards; 

(el decentralizing data processing operations and expanding data processing 
capabilities to include enforcement activities. 

Most of these recommendations have been implemented. However, the in- 
terim report noted that additional steps need to be taken to ensure compli- 
ance with the statutory limitation on budget surpiuses. 

Recommendation (20). The General Assembly may wish to consider reconstituting CHRB 
to provide for a broader public perspective than is now represented. I f  technical exper- 
tise is required, it could be provided on art ad hoe basis by the regulatory board m m -  
bers. 

This recommendation has not been implemented. In 1982, seven of the I1 
members of the Commission of Health Regulatory Boards were appointed from 
the health regulatory boards, and four of the I1 members were appointed from 
the public at-large. Currently, 12 of the 17 members of the Board of Health 
Professions are appointed fkom the 12 health regulatory boards and five mem- 
bers are appointed from the public at-large. 

Recommendation (21). The Commission of Health Regulatory Bwrds should more ac- 
tiuely carry out its responsibility for monitoring DHIZB. The Commission should re- 
quire DHRB to develop plans for resolving management problems and monitor the 
agency's performance through periodic status reports. 

As discussed in the interim report, the Board of Health Professions does not 
adequately fulfill its oversight role, though some of the monitoring activities 
discussed in the 1982 report may no longer be necessary. 

Recommendation (22). 

Not applicable to the health regulatory boards. 



Recommendation (23). 

Not applicable to the health regulatory boards. 

Recommendation (24). The General Assembly may wish to consider options for improu- 
ing the administrative efficiency and regulatory cohesion of the system for occupational 
and professional regulation. Options include: 

(a) requiring DHRB and DOC to explore opportunities for increased eficiency 
and cost savings through sharing of common services and functions; 

(6) realigning the regulatory boards to more clearly establish the "business- 
regulation" orientation of DOC and the "health-regulation" orientation of 
DHRB; 

(c) merging DOC and DHRB into a single support agency in which the health 
and commercial boards constitute distinct divisions; 

(d) reconstituting BOC and CHRB as a single advisory board to review the ac- 
tivities and regulation of existing boards and review the need for additional 
regulation of professions and occupations. 

No legislative action has been taken to merge or share the services or func- 
tions of the Departments of Health Professions and Professional and Occupa- 
tional Regulation or the Boards of Health Professions and Professional and 
Occupational Regulation. However, three boards aligned with the Depart- 
ment of Professional and Occupational Regulation at the time of the 1982 
report (Audiologists and Speech Pathologists, Behavioral Science, and Nurs- 
ing Home Administrators), have been realigned with the Department of Health 
Professions as five separate boards. 



Appendix D 

Statue of Automated System8 

The study mandate for J M C ' s  evaluation of the Department of Health Pro- 
fessions requires an assessment of the department's automated systems. The Depart- 
ment of Health Professions (DHP) is in the process of developing and  implementing a 
new automated system. DHP senior staff expect the All Health Licensing and Disci- 
plinary information Network (AHLADIN) to be fully operational by the middle of June. 

AHLADIN will facilitate the entry, management, maintenance, and support of 
lXB"s licensing processes, including processing fees and applications. The system is 
also expected to enable DHP to track and maintain complaints and violations against 
health care practitioners. 

DHP has already begun using the AHLADIN system to renew the licenses of 
current licensees. The licensing portion of the system will maintain licensing data for 
both individuals and business entities, including demographic, licensure, education, 
employment, and supplemental information. AHLADIN will facilitate: license denials, 
generating and printing licenses, registrations, certifications, permits, and other corre- 
spondence pertaining to the licensure process. 

The disciplinary and compliance modules of AHLADIN will track complaints 
and violations against health care practitioners in Virginia. The AHLADIN system 
will replace the current disciplinary tracking systems used by DHP, including the Com- 
plaint Tracking and Reporting System (CTARS) database. The AHLADIN system is 
specifically expected to maintain complaint, violation, restitution, and compliance in- 
formation, including the following: case number, stage of the disciplinary process, sta- 
tus of the case, priority, region, complainant information, type of complaint, persons 
involved, case findings, actions taken by the boards and DHP, sanctions, and monitor- 
ing information. 

AKLADIN will also facilitate financial and accounting transactions for the 
department. The system will provide detailed audit trails and transaction histories, 
including amounts posted, changes to a licensee's record, renewals generated, out-go- 
ing license verifications, and other licensee transaction correspondence. 

DHP also expects AHLADIN to  be able to facilitate reporting activities, Spe- 
cifically, the system will be able to produce statistical information so that staff can 
evaluate growth and activity within the various boards under the department's pur- 
view. 

The department's progress to date and plans for the future generally appear 
appropriate. I t  is premature, however, to reach definitive conclusions about the 
department's implementation of the automation initiatives, because substantial work 
remains to be accomplished. 



Tbchnical Appendix 

The purpose of this technical appendix is to describe the methodology em- 
ployed by JLARC staff to analyze the timeliness of the disciplinary process after cases 
have been docketed. Specifically, the technical appendix describes the source of the 
data used by JLARC staff, the specific steps that JLARC staff employed to analyze that 
data, and the basic methodological framework for this analysis. 

Descnfftion offhe D&a ,SToume~ The source of the information used to 
conduct the case processing analysis was the Complaint Traclung and Reporting Sys- 
tem (CTARS) database. This mainframe database contains disciplinary case records. 
Specifically, JLARC staff used the CTARS status files, or screens, to conduct the analy- 
sis. These status files contain a record of key dates for each case, as recorded by DHP 
staff, so that staff can track the status of cases as they proceed through the disciplinary 
process. 

Dda Anolys& Btwedurre. To conduct its case processing analysis, JLARC 
staff selected all cases that were resolved during the 1997 and 1998 calendar years 
through a consent order, informal conference, or formal hearing. JLARC staff reviewed 
each recorded entry for these cases to identify the relevant dates. For each case, the 
following dates were identified: (1) the date the case was docketed; (2) the date the 
case was forwarded to an investigative supervisor to be assigned to an investigator; (3) 
the date the investigative report was submitted to the board for a probable cause re- 
view; (4) the date the case was submitted to the administrative proceechngs division to 
prepare the case for adjudication; 15) the date the case was returned to the board from 
the administrative proceedings division to schedule for an informal conference or to 
send a consent order; (6) the date the case was resolved through a pre-hearing consent 
order or informal conference; and (7) the date the case was resolved through a post- 
hearing consent order or formal hearing, if applicable. The status files often did not 
provide entries indicating the exact date of informal conferences and formal hearings. 
Therefore, JLARC staff used the first date entered in the status files following the 
hearing date to calculate the time between case preparation and hearings. 

Certain cases were excluded from this analysis because of incomplete data in 
CTARS or because the process used was very unrepresentative of typical cases pro- 
cessed through the disciplinary system. Cases were excluded from the analysis if any 
of the key dates in the process could not be determined from the status files. JLARC 
staff also excluded cases that circumvented particular stages of the process, such as 
those involving summary or mandatory suspensions (73 cases were summary suspen- 
sions, most of which - 62 cases - were cases of the Board of Nursing) or cases stayed 
prior to resolution pursuant to the Health Practitioners' Intervention Program. In 
addition, cases in which follow-up information was requested of the enforcement divi- 
sion after the investigative report was submitted to the board were excluded. Because 
of the dual investigation, these cases tended to require more time than a typical case; 
and further, the classification of these cases into distinct time frames is problematic, 
due t o  the repetition of certain stages. 



M e f ~ Z u g k d ~ w o r K  J M C  staff assessed the timeliness of the 
disciplinary process by determining the total number of days that DHP and the health 
regulatory boards required to resolve their disciplinary cases after the cases were dock- 
eted. This measure was calculated by examining the number of days that passed be- 
tween when a disciplinary case was entered on CTARS and its final resolution. A case 
was determined to have been finally resolved when one of the following occurred: a pre- 
hearing consent order was agreed to by a licensee and a board; an informal hearing was 
convened and an order made; a post-hearing consent order was agreed to by a licensee 
and a board; or a formal hearing was convened and the case decided by a panel of a 
board. 

In addition to examining the total time required by DHP and the health regu- 
latory boards to resolve disciplinary cases, JLARC staff also examined how much time 
cases spent in each individual stage of the disciplinary process. This analysis was 
performed by determining when disciplinary cases entered and completed the various 
stages in the process. Through Statistical Analysis Software (SAS) analysis, J M C  
staff subtracted the date of entry from the date of completion to determine how long 
each case spent in each particular stage of the process. 

Once JLARC staff determined how much time was required for each case to 
complete the entire disciplinary process as well as the individual stages, SAS analysis 
was used to calculate an average overall resolution time and an average resolution 
time for each major stage in the process for each regulatory board. JLARC staff then 
calculated an average of the individual board averages for overall case resolution time 
as well as for each major stage in the process. 



Appendix F 

Standard Deviations for the Averages 
Shown in Figures 4 - 9 

Fiqure 4: Average Time Until Resolution (in days) 
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Figure 5: Averaqe Lenqth of Complaint lnvestiqations (in davs) 
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Fiqure 7: Average Length of Probable Cause Reviews (in davs) 
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Figure 8: Average Length of Case Preparation (in days) 
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Fiaure 9: Averaqe Lenqth Between Case Preparation and Informal Hearinq 
or Consent Order 
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Appendix G 

Agency Responses 

As part of an extensive data validation process, State agencies involved in a 
JLARC assessment effort are given the opportunity to comment on an exposure draft 
of the report. Appropriate technical corrections resulting from written comments have 
been made in this version of the report. Page references in the agency responses relate 
t o  an earlier exposure draft and may not correspond t o  page numbers in this version. 

This appendix contains the responses from the Department of Health Profes- 
sions and the Board of Medicine. 



John W. Hasty 
D~rector 

JUN 10  1999 

COMMONWEALTH of VIRCjINlA 
Department ofHealth Professions 

6606 West Broad Street, Fourth Floor 
Richmond, Virginia 23230-171 7 

June 10, 1999 

http:/lwww.dhp.state.va,us/ 
TEL (804) 662-9900 

FAX (804) 662-9943 
TDD (804) 662-7197 

Philip A. Leone, Director 
Joint Legislative Audit and Review Commission 
Suite 1 10 
General Assembly Building 
Capitol Square 
Richmond, VA 23219 

(7 [*( Dear M-ne: 

Attached is the response of the Department of Health Professions to the just completed JLARC 
review of our agency and its operations. I plan to attend the meeting of the Commission on Monday, 
June 14, 1999 at 10 a.m. I will have with me Ms. Faye Lemon, Director of our Enforcement Division 
and Dr. Warren Koontz, Executive Director of our Board of Medicine. All three of us will respond to 
your staff report, using the enclosed responses. 

I want to congratulate you and your staff on their professionalism and attention to detail. We 
have all enjoyed working with them. 

We all know this is not a perfect world. I f  it were, you and your staff would be out of work. 
We accept that there are areas for improvement in our operations and have already begun to take 
action. In some areas, there must be legislative changes, and we will certainly respond quickly as 
those occur. 

I look forward to seeing you and your staff on Monday. 

With kind regards, 

John W. Hasty, 
Director 

Board 01 Aubldogy b Spsach-hngtmfp Pat- - bnrd of Dentistry - Board d Funeral Director8 & Embalmers - Board of Medic~ne - Board of Nursrog 
&urU of Nur$ing Woms Administraton - &M1(1 of Optomelry Boerdd Pharmacy - Boerd at Prolessma1 Counselors 

h r d  of pjycblogy - W r d  Sb*aI Work - Ebatd of Vetsrcwy Medicme 
h r d  of Health Professions 



Department of Health Professions @HP) Response to the 
Joint Legislative Audit and Review Commission (JLARC) 

Final Report: Review of the Health Regulatory Boards 

This report is the second half of the study on the functions of DHP and its regulatory 
boards which began in the spring of 1998. The first report which was completed in October 
1998 covered the licensure and rulemaking functions of the boards, a review of board 
composition, financial responsibilities of the boards and the department, and an overview of 
the role of the Board of Health Professions. 

The Board of Health Professions has accepted the recommendations of the first report 
that the Board should be more pro-active in their role of reviewing various agency processes 
and reporting to the General Assembly on issues and concerns. At the back of this report is 
an attachment on a recent "Study of the Department of Health Professions' Disciplinary 
Processes." This study by the Board of Health Professions will be used to facilitate several 
recommendations made in today's report. 

As has been stated previously, this second phase of the study is focused on issues 
related to the boards' disciplinary function. There is considerable emphasis on the case 
processing time and efficiency of the inspection procedures of the department. The final 
chapter of the study report is devoted to the Standard of Care cases handled by the Board of 
Medicine. 

1 am very pleased at the many instances throughout this report and the first report in 
which the performance of DHP staff and board members was complimented. The staff of 
JLARC was always easy to work with, attentive to our response to questions and went to 
any length to ensure their facts were correct. I felt that everyone worked well together in an 
effort to produce an accurate report. 

Although the time required to produce the two reports spanned better than 15 months, 
there was a positive result. The boards and staff began immediately to address concerns as 
they were identified. I would like to highlight the efforts already underway to implement 
some of the recommendations made in this report. 

There are a few general observations that should be noted to keep the dialogue of the 
report and the ensuing recommendaiions in focus. 

The report reflects (but does not discuss) that decisions on disciplinary cases are, by 
statute, in the hands of health regulatory boards. The decisions of the Boards, after 
the complaint has moved through their informal conference and formal hearing 
process, can only be appealed to the courts. The only party that has the right of appeal 



• to the Board's decision is the licensee (respondent) named in the case; the person 
filing the complaint is not a party to the case. 

The agency strategic plan which is being developed has as one of its three major 
issues, a systematic review of our "disciplinary processes as they relate to timeliness, 
appropriateness and efficient use of resources". This has already begun and should 
address many concerns identified in the investigation and inspection processes of the 
agency. 

• It has been recommended in numerous places in the first report and again in the final 
report that we need additional resources to carry out agency functions. This will 
result in higher licensing fees. 

There are timeliness issues which have covered the past two years that have been and 
are continuing to be addressed. The report did not reflect some of the recent 
improvements in reduction of time at the Administrative Proceedings Division (APD) 
and at the Board of Medicine. There are also some findings about case completion 
time at the Board of Medicine which call for further analysis. 

The only way to address the concerns cited in the final chapter related to the Board of 
Medicine is for the General Assembly to change the statutory standard relating to 
medical care. 

It is suggested that the Board of Health Professions (BHP) perform oversight of 
disciplinary activities. If it is contemplated that the role of BHP would include a 
review of individual cases, the law must be amended to permit access to confidential 
disciplinary information. Since BHP is comprised of members from the various 
regulatory boards, BHP members could be asked to evaluate their own work. 

To clarify some of the concerns raised about the disciplinary process of Certified 
Nurse Aids (CNA) it should be noted that when the Board revokes a CNA's 
certification, it can NEVER be considered for reinstatement. It should also be noted 
that a CNA certificate is stamped with any adverse findings, which would be obvious 
to any employer in the settings where a certificate is required for employment. There 
are many work sites that do not require a person to be certified as a CNA, but rather 
utilize "nursing assistants" or "unlicensed assistive personnel" (UAP1s). 

The suggestion to allow boards, on a case by case basis, to proceed to a formal 
hearing (and dispense with the informal hearing) will address the nurse aide concerns 
and avoid some additional expense. 

I have asked Ms. Faye Lemon, our Director of Enforcement, to respond to Chapter 111 
which addresses Case Processing Time and Inspections. Dr. Warren Koontz, Executive 



Director of the Board of Medicine will follow her with responses to Chapter IV that 
discusses Board of Medicine Standard of Care cases. 



Enforcement 
Response to Recommendations of the Report 

I. OVERVIEW OF ENFORCEMENT 

The responsibilities of Enforcement can best be described broadly by the following 
activities: 

The receipt and review of all complaints received by the DHP. 
* The investigation of appropriate complaints. 

The review of activities of all licensees and certificate holders that require a 
background check or reinstatement after a lapse, suspension or revocation. 
The inspection of facilities that fall within the jurisdiction of the Department. 
The monitoring of individuals under the terms of an order from a Board. 
The monitoring of  resources in Enforcement to assure productivity. 

11. OVERVIEW OF ADMINSTRATIVE PROCEEDING DIVISION (APD) 

111. ENFORCEMENT RESPONSES TO THE JLARC RECOMMENDATIONS 

The Enforcement Division would like to express their appreciation to JLARC for their 
assistance in the review and identification of issues and concerns in the Division. The 
JLARC report highlights some of the major issues that should be resolved as soon as 
possible to assure the safety and welfare of the citizens of the Commonwealth. 

RECOMMENDA TION (7) 
The Department of Health Professions should take a more active role in pursuing the 
unlicensed practice of the health profession through use of its warrant authority in $ 
54.1-2506 of the Code of Virginia to bring misdemeanor unlice~sed activity cases to 
general district court. If there continues to remain uncertainty with regard to the 
Department of Health Professions ' statutory authority to pursue cases of unlicensed 
practice, the General Assembly may wish to consider amending $54.12506 of the Code to 
give the Department express authority to pursue unlicensedpractice cases in general 
district courts. 

Unlicensed activity (UL) cases encompass approximately 2% of cases investigated by 
Enforcement. These cases are investigated under 554.1-1 1 1 and are usually non-life 
threatening to the public. All UL cases are sent to the Commonwealth's Attorney (CA) for 
possible prosecution, although the majority of cases sent are not prosecuted. However, the 
more egregious cases, especially those that may end in a felony conviction, are prosecuted. 
The Enforcement Division has obtained warrants on behalf of the Commonwealth's Attorney 
on several occasions. The Department also has the authority to enjoin any person, 
partnership, corporation, or entity from engaging in UL activity (see 954.1-1 1 1) .  



Enforcement will review the use of its warrant authority and its authority to enjoin with 
the Office of Attorney General (OAG). DHP's authorization under 554.1-2506 is not as 
expansive as DPOR's under 554.1-306. The Department of Professional and 
Occupational Regulation (DPOR) has the authority to issue an administrative summons 
and to seek a criminal warrant from a magistrate. The DHP Investigators have no such 
authority according to advice from our Assistant Attorney General. This may raise 
questions with local CAs. After further research and discussion with the OAG, 
Enforcement will review its role and function in cases involving unlicensed activity and 
the Department may seek necessary legislation to expand Enforcement's authority. 

RECOMMENDA TTONS (8), (9), (1 0) 
Recommendation (8) The Department of Healh Pro fessions, along with the health 
regulatory boards, should develop formal time guidehes for the resolution of disciplirrary 
cases that establish time frames of less than one year for the resolution of most cases. At 
regular intervals, the Deparfment should systematicully analyze compliarrce with these 
guidelines in all stages u f th e process. 

Recommendation (9) The Department of Health Professions should develop procedures 
and safeguards that ensure cases in wltich serious misconduct is alleged are handed 
expeditio usly 

Recommendation (1 0) The Department of Health Professions, ulorzg with tlze healflt 
regulatory boards, should regularly assess case processing procedures and resources to 
determine whetlzer modifications need to be made or additional resources are needed lo 
process disciplina y cases in a timely m anner. 

Although Enforcement has greatly improved its investigational time, we continue to be 
concerned with the timeliness of investigations. A statistical review was conducted in 1996 
by an outside entity to review the timeliness issue. Based on this review and continuing 
concerns, the Department instituted in September 1996 as part of their Agency performance 
measures, time standards to complete high priority investigations. High priority investigation 
were ranked as priority 1,2,3. Other case priority standards, for priorities 4, 5,6, were 
implemented by Enforcement in October 1996. 

Priority (level of patient harm)=standard (days to complete) 
I= 29 
2= 60 
3= 90 
4= 230 
5= 128 
6= 90 



Enforcement has met standards for the completion of investigation on priorities 1 ,  5, and 6. 

Enforcement will continue to vigorously monitor its compliance to case completion 
standards especially in cases with serious misconduct allegations. 
Enforcement will also seek additional assistance from an outside statistical analyst to 
determine if current standards are realistic. 
Enforcement will review with the Board of Health Professions' Enforcement Committee, 
issues related to case completion compliance and other Enforcement issues including 
staffing needs. 
Enforcement management will continue to monitor, on a monthly basis, compliance to 
case completion standards. Deviations from these standards must be maintained by the 
Regional Supervisor for review and discussion by Enforcement DirectorlDeputy 
Director. Regional managers will assure the priority of cases are appropriately adjusted 
on a timely basis. 
Enforcement will review its present staffing patterns to assure productivity 

RECOMMENDA TlON (11) 
Recommendation ( I I )  The Department of Health Professions, along with the Board of 
Pharmacy, should modifi the pharmacy inspection plan to require the routine inspection 
of pharmacies every two years. 

The pharmacy inspection plan is currently being modified to include changes in the 
routine inspection process (from every 3 years to every two years). It is expected to be 
completed by August 1, 1999. 

RECOMMENDATION (12) 
Recommendation (12) The Deprtmenf of Health Professsiuns, along with the Board of 
Pharmacy, should re-establish the drug audit program. 

Enforcement discontinued formal drug audits and routine inspections in 199 1 when 
Inspectors were utilized to complete the serious backlog of investigations. Drug audits are 
done only as a part of a complaint involving major drug discrepancies in pharmacies. 

Enforcement will begin to review the dmg audit program with the Board of Pharmacy in 
June 1999. Additional staffing needed to conduct drug audits must be addressed. 

RECOMMENDA TION (131 
Recommendation (13) The Board of Veterina y Medicine should modib its inspection 
plan to require that all routhe inspections of veterinary facilities be unannounced. 

* Completed. To be implemented July 1, 1999. 

RECOMMENDATION (14) 



Recommendation (24) The Department of Health Professions and the Board of Furzeral 
Directors and Embalmers, Pharmacy, and Veterinary Medicine need to cortdrtct a 
fundamental review of the inspection program. This review slzould include an 
examination of thegoals of iize program and of the means and resources necessary to 
achieve those goals 

Enforcement and the Boards of Pharmacy, Veterinary Medicine, & Funeral Directors & 
Embalmers, will thoroughly review the inspection program and its present utilization of 
resources. 
Goals and objectives will be re-examined and re-established by August 1, 1999. 
Resources required will be presented to the Department in September 1999. 
New inspection plans (and required resources) will be implemented after approval by the 
Agency Director and the Boards to prevent another inspection backlog. 
Activities of Inspectors will be reviewed to assure productivity. 
The present backlog of inspections must be corrected and it is suggested that temporary 
inspectors be utilized for this purpose. 

RECOMMENDA TION (IS) 
Recommendation (15) The Board of Health Professions should take a more active role in 
oversight of the disciplinary process. The Board should periodically assess: (I) the 
efficiency of the Department and boards in processing disciplinary cases; (2) whether 
there are sufficietat staff to provide for the timely resolution of cases; and (3) whether tlze 
inspection program is meeting its goals. These reviews should be cort ducfed at least every 
four years and the results reported in the Department of Health Professions' biennial 
report. 

Enforcement and APD will review their processes with the Enforcement Committee of 
the Board of Health Professions at each of their meetings (also see the Strategic Plan). 
Staffing resources to effectively support these processes will also be reviewed. 

RECOMMENDA TIONS (1 8 & 19) 
Recommendation (18) The Departmest of Health Professions should handle 

medical malprnctice reports like other standard of care complaints at the intake stage and 
only close such cases at tlris stage when there is adequate information on wlrich to base 
the closure. 

Recommendation (1 9) The Department of Health Professions should re-evalrr ate 
its current policies for handling medical malpractice reports and develop a process that 
ensures sufficient evidence is gathered on which to cissess these reports prior to closure. 

Enforcement did not treat all medical-malpractice complaints as routine standard of care 
cases. In previous years many medical-malpractice complaints were being scrccncd at the 
case intake level without obtaining any additional documents for the Board's review. 
Complaints that did require record retrieval and review were sent to investigative staff for 



investigation. However, all investigators were not obtaining and reviewing all necessary 
documents before eases were sent to the Boards. 

Enforcement will assess and investigate all appropriate medical-malpractice reports as 
standard of care complaints. 
Systems will be put into place by September 1999 to assure that all appropriate 
documents and information are obtained for review and analysis by the case intake unit, 
investigators and the Boards. 
Additional case intake staff may be required to assure compliance. 

Faye T. Lemon 
Deputy Director for Enforcement 



Response to Chapter IV of the 
June 1999 JLARC Report on the Board of Medicine 

Mr. Chairman, I want to thank you for the opportunity to speak to the Joint Legislative Audit 
and Review Commission. No member of the Board of Medicine has seen this draft as yet, so I am 
speaking as the Executive Director of the Virginia Board of Medicine and this should not be 
construed as being the opinion of the Board. The Board of Medicine will convene shortly to 
fonnuiate a response, which will be forwarded for inclusion in the report. 

I would like to give you some statistics on what the Board of Medicine has been 
doing. In the early 1990s there was an influx of cases and complaints coming to the Board 
of Medicine. The board received in the early 90s up to 800 cases per year that were 
docketed for an investigation. This was partly due to reports mandated by federal law to be 
sent to boards of medicine. In 1993, the Board of Medicine had 1,408 open cases. In March 
of 1994, the number had been reduced to 1,167. There was a slow decline in 1995 to 952, 
1996 to 897, 1997 to 715, 1998 to 705, and through March of 1999 the number of open 
cases was down to 590. During that same time period ending in March of 1999 for one year 
there had been 597 new cases docketed. From April of 1998 through March 3 1, 1999, 1,756 
cases were closed with no violations, 120 informal conferences were conducted, 22 formal 
hearings were conducted and 12 consent orders were agreed upon. 

In the last biennium ending on June 30, 1998, the Board received 2,070 complaints, 
of which 998 were investigated. During that biennium, 169 violations of law were found 
and 196 sanctions imposed. 

In 1998, the backlog of cases consisted of fully investigated cases, where probable 
cause had been found. Legal services had worked up the cases and presented them to the 
board saying the cases were ready for scheduling, and the statement of charges, or notice 
was ready. The number of this backlog swelled to between 30 and 40 cases. At that time 
the Board of Medicine went on an accelerated docket. From December 1, 1998 through 
June 1, 1999, 82 notices went out. The Board held 57 informal conferences and entered six 
consent orders. Of those 82 cases, where notices were sent, 39 had at least one continuance 
of 30 to 60 days, others have had longer periods. Almost 50% of the cases that were noticed 
for an informal conference had a continuance, all at the request of the respondent or his 
attorney. As of June 3, 1999, the number of cases at this status was down to 12. Again this 
means 12 have been presented to the board as investigated, probable cause found, legal 
services have worked them up and presented to the board for scheduling between April of 
this year and the present time. Notices have gone out and the docket is filled through June 
and July. These 12 cases will be presented and docketed for August and September. 

Malpractice claims or settlements may or may not constitute statutory or regulatory 
violations. Such a settlement may be unrelated to the practitioner's wishes or to a reasonable 
assessment of his competence. The staff report raises the concern about the high bar for 



finding a standard of deviation in standard of care cases. JLARC staff feels that the law 
should be changed to drop the word "gross" from gross negligence and gross malpractice. It 
may be that by dropping the word gross that more physicians would be charged with 
misconduct. 

Under Senator John Watkins' bill for physician profiling, the Board of Medicine is 
now promulgating regulations that will make available to the public the malpractice history 
over the past ten years for all medical doctors, osteopaths, and podiatrists within the 
Commonwealth. If one looks at the evidence in Massachusetts, I think that this will give 
good statistics as to which specialties are sued the most and which specialties have the 
highest settlements and judgments. In Massachusetts 50% of the obstetricians and 
gynecologists have had a settlement or judgment within the past ten years. Twenty percent 
of the urologists, my specialty, have had a malpractice settlement or judgment in the past 20 
years. In these profiles, the Massachusetts Board publishes information about both the 
malpractice history of the physician's specialty and the physician's history of payments. 
The Board places payment amounts into three statistical categories: below average, average, 
and above average. Putting information about the malpractice history of licensees in the 
hands of patients should also address the concerns raised in this report. 

Another concern from JLARC staff is that the Board of Medicine is not consistent in 
the penalties imposed for an infraction. The board has struggled with this, but they have 
elected to take case by case the complaint, infraction, and, therefore, penalties imposed. The 
board has an opportunity in statute to exonerate a physician, to place the license on 
probation with or without terms and conditions, to issue a reprimand, to suspend the license, 
or revoke the license. Any sanction of the license has a number of repercussions. In my five 
years with the board, I have never seen the board issue a decision or decide not to impose a 
sanction because of collateral damage. Any time the board sanctions a physician from a 
revocation to the mildest sanction, a reprimand, a number of things occur. This is reported 
to the National Practitioner Data Bank, the Federation of State Medical Boards, American 
Medical Association, Department of Health and Human Services, and in the future will be 
reported to the Healthcare Integrity and Protection Data Bank (HIPDB). If a physician has 
been issued a reprimand, his license put on probation, or his license suspended and then 
stayed the physician usually loses all contracts with any managed care organization. It is 
reported to the healthcare community, in the Board Briefs which is published twice a year by 
the Board of Medicine, and the public has free access to the notice of hearing and the order. 

The Board of Medicine does not use the Medical Practice Audit Committees and 
Medical Practice Investigative Committees effectively. Because of this there is a delay in 
having had these committees assist in the adjudication process. This is true. It has been 
difficult to have physicians volunteer for the Medical Practice Audit Committees and the 
Medical Practice Investigative Committees. A number of physicians have turned down this 
service because they miss one or two days of office practice and receive only a stipend and a 
small reimbursement for expenses per day. Because of this, the board has been using an 



increasing number of experts who can be paid per hour for the time they spend in this 
important function. 

JLARC feels that a revocation of a practitioner's license should be for longer than 
one year. They suggest three to five years. I would point out that in South Carolina 
revocation is permanent and one can never come back and be reinstated after revocation. 
Consequently, South Carolina rarely revokes a license. The longer one makes the 
revocation, the more likely a revocation may not be used as a penalty. It is interesting that in 
Mississippi they suspend a number of licensees, but then most o f  the time they stay the 
suspension and place the respondent on probation. The Virginia Board, except in unusual 
circumstances, must conduct an informal conference before a formal hearing. Because the 
informal conference only has the ability to reprimand or put the license on probation, we 
have an increased number of people who go on probation. The informal conference can 
recommend to the full Board that a formal hearing be held for suspension or revocation, but 
this requires a trial de novo before the Board. The board members and the board need 
flexibility in their decisions. A person whose license has been revoked or suspended must 
now prove to the board during a reinstatement process that they are safe and competent to 
resume practice. For revocation the practitioner must appear before a formal hearing of the 
Board of Medicine in order to have the license reinstated. The way the law is now written 
gives the practitioner and the public good protection. 

JLARC staff criticizes the Board of Medicine because summary suspensions have 
taken an average of six months for the suspension to occur. They do not take into account 
that one has to build a case to show there is substantial danger to the public. Is the bar too 
high? Possibly. However, the board has been criticized because summary suspensions have 
occurred and the public felt that the board acted too quickly. These are complicated matters. 
The evidence has to be gathered, sometimes up to 34 to 50 pounds. Before a hearing the 
respondent receives all information that the board will use in the adjudication process. This 
would include the following: 

1. Medical records, both hospital and office of  the respondent regarding the 
patients involved. 

2. Any consultant records of other practitioners who have seen the patient or 
patients. 

3. Depositions. 

4. Court testimony. 

5. Interviews with respondent, with complainants, and with all witnesses. 



6. In a number of cases there are interviews with attorneys associated with 
both the complainants and with the respondents. 

7. Experts review a number of cases and these must be sent off after all the 
information has been gathered to get expert opinion as to whether or not a 
deviation in the standard of care has occurred. 

8. The hospital that has taken action against a physician is usually reluctant to 
release peer-review records. Having been on the opposite side as chief of staff 
at a large university hospital, I feel that peer-review records should be 
protected otherwise peer review will be colored by the fact that this 
information may become public. 

A summary suspension occurs two to five times per year by the Board of Medicine. 
This is done without a hearing and, therefore, without due process when there has been 
proof of substantial danger to the public health and safety. The Board may receive one or 
more complaints that do not rise to substantial danger. However, further complaints may 
cause the Board to be concerned that the substantial danger has been reached. By statute at 
the time of a summary suspension a formal hearing is scheduled 30-90 days later to 
complete due process. 

Continuances have been a problem. The board has moved to send notices out not just 
30 days in advance but up to 60 and even 90 days to reduce the likelihood of a scheduling 
conflict, as most respondents obtain an attorney. Respondents may change attorneys and 
then a continuance must be considered. Again the right to proper representation is 
everyone's right. 

I would like to thank the JLARC staff headed by Mr. Harold Greer. He and his staff 
have conducted this yearlong research into the actions of the Department of Health 
Professions and the Board of Medicine and have always acted professionally with the 
mandate that they had been given. When I joined the Board of Medicine as its Executive 
Director in July 1994, the Department of Health Professions had 132 people assigned to our 
agency. The Board of Medicine had ten people in discipline with three senior legal 
assistants and three legal secretaries. At that time 1 asked for a fourth senior legal assistant 
and a fourth legal secretary. Because of a hiring freeze, a state workforce reduction policy, 
and early retirement that was offered to a number of personnel, by mid 1995 the discipline 
section of the Board of Medicine was down to one person, our deputy director who is an 
attorney, and one part-time employee. We were down to two legal assistants and the agency 
very correctly put all the legal assistants and the legal secretaries in the agency and 
combined them into one group where they remain today. This has made a much more 
efficient operation. The Department of Health Professions at that time dropped to a total of  
98 personnel. I would say that no agency is able to function efficiently and effectively with 
a loss of that number of people. In 1999 we have climbed back to 120 people in the 



Department of Health Professions. I would suggest that we still do not have enough people. 
It is important that the Department of Health Professions have more flexibility-in adjusting 
staff and to set fees to cover expenses. It is important to point out that our agency gets no 
money from the General Fund. Our revenue is generated 100% from our licensees. Our 
new data management system will improve the efficiency of our operations and provide 
increased management tools for tracking disciplinary cases. However, discipline cases take 
people and cannot be totally automated. 

I appreciate the opportunity to respond to the report. 

Warren W. Koontz, MD 
Executive Director of the Board of Medicine 



Closing Remarks 

These reports have covered the 19 recommendations of the staff of JLARC. Most of 
those recommendations are fully accepted and already being addressed, or there are plans by 
the boards and staff of the Department of Health Professions to initiate studies on ways to 
accomplish the recommendations in a timely fashion. 

A number of recommendations are directed to other entities of state government. 
Many of the key recommendations require action by the General Assembly in order that we 
may improve the regulation of health care providers for the benefit of citizens. We look 
forward to working with members as legislative proposals are developed. 

In closing, I must emphasize that as this report has said in numerous places, without 
additional resources, and especially in the form of additional people, we will continue to 
struggle to meet the demands and our own goals. Our work and the findings within this 
report are all about the health and public safety of the citizens of the Commonwealth. 

Respecfilly submitted, 

John W. Hasty 
Director 



Attachment 

VIRGINIA DEPARTMENT OF HEALTH PROFESSIONS 
VIRGINIA BOARD OF HEALTH f ROFESSIONS 

STUDY ON THE DEPARTMENT'S DISCIPLINARY PROCESSES 
POLICY OPTIONS 

JUNE 8,1999 

1. Report Board Decisions. On a regular basis, publish and place on the Internet abstracts or 
briefs of case decisions. This effort would not include a11 case decisions but approximately 
50 or so of the most instructive case decisions issued by health regulatory boards each year. 
This would not preclude individual boards from publishing their own discipline as they 
normally do in board briefs or newsletters, but would allow for a coherent view of 
disciplinary actions across boards. 

The anticipated benefit is to licensees as a guide for the conduct of their practice, to the 
public as information which will help them set their expectations regarding the extent of our 
impact on quality of care, and to attorneys who represent clients before our boards. 

The first edition should canvass the past two to three years. All future editions would remain - 

contemporary. 

A contract could be established with a law publisher or Iaw school to write the 
briefs/abstracts from the original orders and transcripts. Jim Banning may wish to staff the 
contracting and oversight of the effort. 

The cost is estimated to be less than $30,000 the first year. 

2. Review and make recommendations regarding informal conferences. 

Amendments to the Administrative Process Act (originally based on JLARC 
recommendations) mandated the use of a prerequisite informal conference even for many of 
the most serious fonns of misconduct. Unless a respondent agrees to a sanction, no action 
may be taken against the licensee without conducting a formal hearing. This new 
requirement has added to delays in taking definitive action against those providers who may 
represent the greatest threat to patients. 

The Board may wish to consider proposing amendments to the law that will allow 
health regulatory boards to dispense with informal conferences in cases where 
they believe there is probable cause that a danger exists to the patient. 



3. Improve training for those who make case decisions. 

Expand and possibly require training for members who make decisions of probable cause 
and conduct proceedings leading to case decisions. This should include, among other 
things: 

Presiding at an informal and formal proceedings 
The Administrative Process Act 
Basic statutes 
Rules of evidence 
Standards of proof 

Such training could be conducted in conjunction with the Attorney General's Office and 
should expand the basic of Board member orientation. It should involve some of the more 
experienced appointees. 

The costs could be absorbed within the existing agency budget. 

4. Assure criminal history checks are available. 

Beginning July 11, an improved identification system will be in place between state police 
and the FBI which allows for direct fingerprint checks. The costs should be nominal to the 
applicant (currently estimated between $25 to $40 to be paid to local sheriff or police 
department). 

In addition, the agency should be in a position to inquire, either routinely or on an as needed 
basis, into the criminal history of current applicants, licensees and certificate holders. 

This may require a change in law and agreement with the state police. 

The Department of Health Professions should be empowered to access criminal history 
checks should it be determined to be needed. The board does not recognize the need to 
obtain criminal history checks on a routine basis for initial applicants and licensees. 

5. Assure better reporting systems on cases. 

We should utilize, to the extent possible, the data that are being collected and processed by 
the new AHLARIN System to assure the best management of cases for improved outcomes, 
to provide for more prompt resolution and more appropriate use of resources. Such systems 
should incorporate reasonable and appropriate performance standards. 

Costs for AI-ILADIN should be budgeted. 

6. Review the legal standard of proof. 



An opinion of the Attorney General in the 1970's established meeting the standard of "clear 
and convincing evidence" as a requirement for taking action against a licensee for 
misconduct. Many other states use the more attainable standard of "preponderance of the 
evidence" as a criteria necessary for an adverse finding. It may be appropriate to determine 
if a change in Virginia law is warranted. 

Costs should be minimal. 

7. Review grounds for disciplinary action. 

Patient abuse is, by law, grounds for disciplinary action against a nurse aide. However, no 
such standard exists for other practitioners licensed or certified within the Department. It 
may be appropriate to examine the current definitions and standards of misconduct 
embodied in law or regulation that apply to health care providers to determine if any changes 
are necessary to assure the safety and quality of health care delivery. 

Costs should be minimal. 

8. Maximize the use of resources in the conduct of inspections. 

In conjunction with the Board of Pharmacy, Board of Funeral Directors and Embalmers, and 
the Board of Veterinary Medicine, the Department should evaluate its current inspection 
practices. This should include a review of systems employed by other states and regulatory 
agencies and should take advantage of "best practices." 

9. The Department should collect sufficient facts. 

The Department should obtain sufficient information to make a decision on reports of patient 
harm associated with practitioner conduct regardless of the source of such reports. The 
information should be sufficient to allow all boards to make informed decisions on probable 
cause or case closure. 



John W. Hasty 
D~rector 

COMMONWEALTH of VIRCjlNIA 
Department ofHeaith Professiions 

6606 West Broad Street, Fourth Floor 
Richmond, Virginia 23230-1 71 7 

July 12, 1999 

http:llwww.dhp.state.va.usl 
f EL (804) 662-9900 
FAX (804) 662-9943 
TDD (804) 662-7197 

Philip A. Leone, Director 
Joint Legislative Audit and Review Commission 
Suite 110 
General Assembly Building 
Capitol Square 
Richmond, Virginia 232 19 

p l-u 
Dear 

Attached is the final response from the Board of Medicine regarding the recent 
review of our agency by your staff. Please note that the first six pages are the actual 
minutes of the meeting of the committee that reviewed the report and made 
recommendations to the full Board. 

The last pages are the minutes from the f i l l  Board meeting on June 23, 1 999, 
when the report of the special committee was received. You will note that the full Board 
did not rubber stamp all of the committee suggestions, but I feel the Board is very 
positive in their desire to make meaningful change in their operations. Using a quality 
assurance (Q.A.) approach by the agency will help all the Boards to continually review 
their procedures and their effectiveness. 

Again, my appreciation for the very professional staff of people from your office 
who worked with us. 

Best wishes and I look forward to seeing you soon. 

Sincerely, 

John W. Hasty 
Director 

Enclosure 

Board at Au-y 6 Speech-Lgnguags Palhdogy - Bosrd 61 Dentistry. Bwrd of Funeral Directors 6 Embalmers - Board of Med~c~ne - &Mrd of Nutstng 
Brurd of Nurrng Home AdminisIrators - hard of Optometry - b a r d  of Pharmacy - Board of Protesslonal Counselors 
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AD HOC COMMITTEE FOR REPONSE TO THE JLARC REPORT 
MINUTES 

JUNE 18,1999 

The Ad Hoc Committee for Response to the JLARC Report met on June 18,1999, at 2:00 p.m., 
at the Department of Health Professions, 6606 West Broad Street, Richmond, Virginia. The 
meeting was called to order by Joseph A. Lerning, MD, Chairman. 

MEMBERS PRESENT: Joseph A. Leming, MD, Chair 
3. Kirkwood Allen, Public Member 
Harry C. Beaver, MD 
Cheryl Jordan, MD 

MEMBERS ABSENT: Brian R. Wright, DPM 

STAFF PRESENT: Warren W. Koontz, MD, Executive Director 
John Hasty, Director, DHP 
Robert Nebiker, Deputy Director, DHP 
Karen Perrine, Deputy Executive Director of Discipline 
Deborah A. Ordiway, Recording Secretary 

- 

GUESTS PRESENT: Leslie Herdegen, Lobbyist for the Virginia Nursing Association 
Mike Jurgensen. Medical Society of Virginia 
Rebecca Snead, Virginia Pharmacists Association 
Beth Hudson, Virginia Pharmacists Association 
Lynn Warren, Virginia Association of Health Plans 
Mark Pratt, Virginia Association of Health Plans 

ADCIPTION OF AGENDA 

Dr. Leming moved to adopt the agenda. The motion was seconded and carried unanimously. 

PUBLIC COMMENT ON AGENDA ITEMS 

There was no public comment. 

Preliminary Draft response to the JLARC report 

Mr. Hasty stated that some of the suggestions in the report can be done and some cannot. At 
the current time the department is working on a six to eight week timeframe to work on those 
items that need legislative attention and conducting a manpower survey. 



Mr. Nebiker stated that the section dealing with revenues and expenditures was not quite right, 
as the report tends to look backwards instead of looking to the future. The department does 
want to act quickly to ask for additional resources. 

Dr. Jordan and Dr. Beaver stated the report has a more historical aspect to it and the board 
needs to look toward the present and future. Dr. Jordan stated that the board is comparing 
different specialties and that some of the malpractice cases need to be reviewed. Mr. Hasty 
stated that JLARC feels the board does not investigate any malpractice claims whatsoever. A 
method is being developed to screen the malpractice cases. 

Mr. Allen stated his overall impression from the report was that JLARC was trying to put 
everything into cubicles and compare professions against each other. 

Dr. Leming stated that anecdotal solutions rarely cause the effect that one wants. He 
complemented Mr. Hasty for the manpower study. This documents calls for a quality assurance 
(QA) process. This report contains historical data and much of the data is already outdated. 
Dr. Leming would like to see the creation of an ongoing QA process, which would identify a 
problem, conduct a study, make a recommendation, and implement the recommendation. This 
would provide an ongoing QA process. 

There are four types of malpractice review: (1 ) Pre-court settlements. (2) Cases that have 
gone to court and have been adjudicated. (3) Plaintiffs attorney reporting the physician to the 
board. (4) Insurance company settlement with no professional review. These may need to be 
reviewed and investigated differently. 

Mr. Nebiker stated that the fee issue is on the way to resolution. 

JLARC Recommendation 4 

"The General Assembly may wish to consider amending the Code of Virginia to 
prohibit any individual who has had his or her license revoked by any of the health 
regulatory boards from appIying for reinstatement of his or her license for a 
substantial period of time. The General Assembly may wish to consider a 
minimum for all boards of between three and five years. The General Assembly 
may wish to allow the individual boards to have longer minimum revocation 
periods if they choose to do so by regulation" 

Mr. Hasty stated there has to be different categories. What needs to be done for the Board of 
Medicine may not be applicable to a nursing home administrator. Dr. Leming stated that 
currently if a license is revoked the practitioner is allowed to reapply within one year. The Board 
of Medicine does not have a tool through regulations for permanent revocation. Ms. Perrine 
stated permanent revocation may be done through a consent order. The board can deny the 
reinstatement but cannot prohibit them from seeking reinstatement after one year. Dr. Leming 
stated that if the license is revoked and the petition for reinstatement is denied then a longer 
period of time could be imposed before the person can petition for reinstatement a second time. 



Ms. Perrine stated that in order to do this a statutory change would be needed for 5 54.1-2921. 
Mr. Nebiker stated the'length of time should be specified in the code. The proposal reached by 
the committee was if the l,icense was revoked, one year later the practitioner can apply for 
reinstatement, and if this petition was denied then the applicant would have to wait three years 
before applying again for reinstatement. 

JLARC Recommendation 5 

"The General Assembly may wish to consider amending the Code of Virglnia to 
make the process for license or certificate reinstatement uniform across a l  health 
regulatory boards. " 

Ms. Perrine stated this is a statutory problem. Mr. Nebiker stated that all the other boards, 
except the Board of Medicine, could reinstate a license through the issuance of an order by an 
informal conference committee. The informal conference committee is alllowed to reinstate a 
license, but it takes the full Board to revoke a license. The committee elected to continue the 
current structure of handling this situation and not seek proactive legislation to change this 
procedure. 

JLARC Recommendation 7 

"The Department of Health Professions should take a more active role in pursuing 
the unlicensed practice of  the health professions through use of its warrant 
aufhority in $54.7-2506 of fhe Code of Virginia to bring misdemeanor unlicensed 
activity cases to general district court. I f  there continues to remain uncertainty 
with regard to the Department of Health Professions' statutory authority to pursue 
cases of unlicensed practice, the General Assembly may wish to consider 
amending 5 54.1-2506 of the Code to give the Department of Health Professions 
express authority to pursue unlicensed practice cases in general district court. " 

The committee decided that Department of Health Professions will handle this issue. 

JLARC Recommendation 8 

"The Department of Health Professions, along with the health regulatory boards, 
should develop formal time guidelines for the resolution of disciplinary cases that 
establish timeframes of less than one year for the resolution of most cases. At 
regular intervals, the Department should sys fematically analyze compliance with 
these guidelines in all stages of the process. " 

Dr. Leming stated this is a vertically integrated QA process. Mr. Hasty stated that some of this 
is currently under review. The Virginia Board of Medicine will develop through a vertically 
integrated quality assurance process utilizing its recently developed Case Manager staff 
position to identify either external and internal benchmarks for case resolution, and at regular 



intervals the quality assurance committee shall analyze compliance with these guidelines and 
report to the full Board. 

A vertically integrated committee could consist of members from the Board of Medicine and 
staff, a fiscal representative, a member from Administrative Proceedings Division, a member 
from Enforcement, and a member from data. 

JLARC Recommendation 9 

"The Department of Health Professions should develop procedures and 
safeguards that ensures cases in which serious misconduct is alleged are handled 
expeditiously. " 

The Virginia Board of Medicine will develop within its QA vertically integrated process 
procedures and safeguards to (a) prioritize investigative cases and (b) insure that cases within 
levels of prioritization are handled consistent with internal and external benchmarks. 

Mr. Hasty stated that the Board of Medicine does not need to a d  on this as the agency has 
already addressed this issue. 

Dr. Leming stated that the agency would address this issue. 

JLARC Recommendation 10 

"The Department of  Health Professions, along with the health regulatory boards, 
should regularly assess case processing procedures and resources to determine 
whether modifications need to be made ar additional resources are needed to 
process disciplinary cases in a timely manner." 

Quality assurance process by Department of Health Professions. 

JLARC Recommendation 75 

"The Board of Health Professions should take a more active role h oversight of 
the disciplinary process. The Board should periodically assess ( I )  the efficiency 
of the Department and boards in processing disciplinary cases; (2) whether there 
are sufficient staff to provide for the timely resolution of cases; and (3) whether the 
inspection program is meeting its goals. These reviews should be conducted at 
least every four years and the results reporied in the Depadment of Health 
Professions' biennial report 

Vertically integrated quality assurance process should report periodically to the Board of Health 
Professions. 



JLARC Recommendation 7 6 

"The General Assembly may wish to consider amending 5 54.1-2400.3 of the Code 
of Virginia to require the Director to include in the Department of Health 
Professionsy biennial report the following information: (7) data on overall case 
processing time for all boards, as well as information on the time required to 
complete each major stage in the process by each board; (2) a six-year trend 
anajysis of the time required to process and adjudicate cases; and (3) a detailed 
reporting of staffing levels for the six-year period for each job classification that 
supports the disciplinary process. " 

The development of a vertically integrated quality assurance process will allow the director to 
report out intelligent data. 

JLA RC Recommendation 7 7 

"The General Assembly may wish to consider amending 5 54.7-29 15(A)(4) of the 
Code of Virginia to change the gross negligence standard and define the negligent 
practice of medicine as a violation of jaw," 

Ms. Perrine stated that the current statutory standard is (I ) gross ignorance, gross carelessness 
and gross malpractice or (2) conducting your practice in a manner to be a danger to patients. 

The Virginia Board of Medicine in the interest of protecting the public's health and to determine 
if further modification of the code is necessary needs more time to study this important issue. 

JLARC Recommendation 18 

"The DepaHment of Health Professions should handle medics! malpractice 
payment reports like other standard of care complaints at the intake stage and 
only close such cases at this stage when there is adequate information on which 
to base the closure. " 

Department of Health Professions is already working on this issue. The Board of Medicine will 
work with the Department of Health Professions and vigorously pursue this recommendation by 
adequately developing reports through the vertically integrated quality assurance process. 

JLARC Recommendation 19 

"The Department of Health Professions shoujd re-evaluate its current policies for 
handling medical malpractice payment reports and develop a process that ensures 
sufficient evidence is gathered on which to assess these reports prior to closure." 

Dr. Lerning suggested developing independent consultants who would look at all medical 
malpractice cases and make a recommendation to the Board of Medicine. This is a retained 



group of experts that would review the malpractice cases. The board can either accept or reject 
the expert's opinion. 

The Virginia Board of Medicine with the Department of Health Professions will study this issue. 

Adjournment 

With no further business to discuss, the meeting of the Ad Hoc Committee for Response to the 
JLARC Report was adjourned. 

J seph A. Lerning. MD 
d a i r  

Deborah A. Ordiway 

#/H&?z&& 
Warren W. ~p6ntz, M.D. 
Executive Director 

Recording Secretary 



THE VlRGlNlA BOARD OF MEDICINE 
CALLED MEETING MINUTES 

JUNE 23,1999 

The Virginia Board of Medicine met on June 23, 1999, at 2:00 p.m., at the Department of Health 
Professions ("DHP"), 6606 West Broad Street, Richmond, Virginia. The meeting was called to 
order by Harry C. Beaver, MD, Vice President. Dr. Beaver declared a quorum. 

MEMBERS PRESENT: Hany C. Beaver, MD, Vice President 
Brian R. Wright, DPM, SecretaryKreasurer 
James F. Allen, MD 
J. Kirkwood Allen, Public Member 
Robert J. Bettini, MD 
Cheryl Jordan, MD 
Richard M. Newton, MD 
Paul M.  Spector, DO 
Michael L. Stutts, Ph.D. 
Connefl J. Trimber, MD 
Jerry R. Willis, DC 

MEMBERS ABSENT: 

STAFF PRESENT: 

Karen E. Knapp, MD 
Joseph A. Leming, MD, President 
Gary P. Miller, MD 
Cedric B. Rucker, Public Member 
Clarke Russ, MD 
Jeffrey R. Vaughn, MD 

Warren W. Koontz, MD, Executive Director 
Karen Perrine, Deputy Executive Director of Discipline 
John Hasty, Director, DHP 
Deborah A. Ordiway, Recording Secretary 

OTHERS PRESENT: Lynne R. Fleming, Assistant Attorney General; Elaine Yeatts, 
DHP Senior Regulatory Analyst 

GUESTS PRESENT: Richardson Grinnan, MD, Medical Society of Virginia and 
Trigon; Marni Eisner, Medical Society of Virginia; James L. Ghaphery, MD. Virginia Academy of 
family Physicians 

ADOPTION OF AGENDA 

Dr. Wright moved to adopt the agenda. The motion was seconded and carried unanimously. 



PUBLlC COMMENT ON AGENDA ITEMS 

There was no public comment. 

RESPONSE OF THE BOARD OF MEDICINE TO THE JLARC REPORT 

Dr. Beaver reviewed the minutes of the Ad Hoc Committee for Response to the JLARC Report. 

JLARC Recommendation 4 

"The General Assembly may wish to consider amending the Code of Virginia to 
prohibit any individual who has had his or her license revoked by any of the health 
regulatory boards from applying for reinstatement of his or her license for a 
substantial period of time. The General Assembly may wish to consider a 
minimum for all boards of between three and five years. The General Assembly 
may wish fo allow the individual boards to have longer minimum revocation 
periods if they choose to do so by regulation 

The ad hoc committee recommended the following language for 5 54.1-2921 : 'When the 
certificate or license of any person has been revoked, the Board may, after the expiration of 
twelve months and upon the payment of a fee prescribed by the Board, consider an application 
for and grant a new certificate or license in the same manner as original certificates or licenses 
are granted. When a petition to reinstate has been denied, the Board may, after the expiration 
of three years and upon the payment of a fee prescribed by the Board, consider an application 
for and grant a new certificate or license in the same manner as original certificates or licenses 
are granted. In either case, the granting of a new certificate or license shall require the 
affirmative vote of three-fourths of the members at a meeting. In the discretion of the Board, 
such certificate or license may be granted without further examination." 

Dr. Willis recommended changing the above to a minimum of one year and a maximum of five 
years, in the discretion of the Board. Dr. Newton concurred with Dr. Willis in that the Board 
should have flexibility of imposing from a one to five-year time period. 

Dr. Spector moved Dr. Willis' suggestion that for both the initial period of revocation and the 
period prior to subsequent petitions for reinstatement, the Board would have the discretion of 
imposing a minimum of one year up to a maximum of five years. The motion was seconded and 
carried. with Mr. Allen abstaining. 



JLARC Recommendation 5 

"The General Assembly may wish to consider amending the Code of Virginia to 
make the process for license or certificate reinstatement uniform across all health 
regulatory boards. " 

Dr. Spector moved to accept the ad hoc committee's recommendation that the Board continue 
the current structure of handling this situation and not seek proactive legislation to change this 
procedure. The motion was seconded and carried unanimously. 

JLA RC Recommendation 7 

"The Department of Health Professions should take a more active role in pursuing 
the unlicensed practice of the health professions through use of its warrant 
authority in 5 54.7-2506 of the Code of Virginia to bring misdemeanor unlicensed 
activity cases to general district court. If there continues to remain uncertainty 
with regard to the Department of Health Professions' statutory authority to pursue 
cases of unlicensed practice, the General Assembly may wish to consider 
amending 5 54.7-2506 of the Code to give the Department of Health Professions 
express authority to pursue unlicensed practice cases in general district court. " 

Dr. Spector moved to endorse the ad hoc committee's recommendation that the Department of 
Health Professions will handle this issue. The motion was seconded and carried unanimously. 

JLA RC Recommendation 8 

"The Department of Health Professions, along with the health regulatory boards, 
should develop formal time guidelines for the resolution of disciplinary cases that 
establish timeframes of less than one year for the resolution of niost cases. At 
regular intervals, the Department should systematically analyze compliance with 
these guidelines in all stages of the process. " 

Dr. Spector moved to endorse the ad hoc committee's recommendation that the Virginia Board 
of Medicine will develop a vertically integrated quality assurance process utilizing its recent 
developed Case Manager staff position ta identify either external and internal benchmarks for 
case resolution, and at regular intervals the quality assurance committee shall analyze 
compliance with these guidelines and report to the full Board. The motion was seconded and 
carried unanimously. 



A vertically integrated committee could consist of members from t h e  Board of Medicine and 
staff, a fiscal representative, a member from Administrative Proceedings Division, a member 
from Enforcement, and a member from data. 

JLARC Recommendation 9 

"The Department of Health Professions should develop procedures and 
safeguards that ensures cases in which serious misconduct is alleged are handled 
expeditiously. " 

Dr. Spector moved to endorse the ad hoc committee's recommendation that the agency would 
address this issue. The motion was seconded and carried unanimously. 

JLARC Recommendation f 0 

"The Department of Health Professions, along with the health regulatory boards, 
should regularly assess case processing procedures and resources to determine 
whether modifications need to be made or additional resources are needed to 
process disciplinary cases k a timely manner. " 

Dr. Trimber moved to endorse the ad hoc committee's recommendation that the quality 
assurance process by Department of Health Professions would handle this issue. The motion 
was seconded and carried unanimously. 

JLARC Recommendation 15 

"The Board of Health Professions should take a more active role in oversight of 
the disciplinary process. The Board should periodically assess (7 )  the efficiency 
of the Department and boards in processing disciplinary cases; (2) whefher there 
are sufficient staff to provide for the timely resolution of cases; and (3) whether the 
inspection program is meeting its goals. These reviews should be conducted at 
least every four years and the results reported in the Depadment of Health 
Professions' biennial report. 

Dr. Trimber moved to endorse the ad hoc committee's recommendation that the vertically 
integrated quality assurance process should report periodically to the Board of Health 
Professions. 



JLARC Recommendation 16 

"The General Assembly may wish to consider amending $54.1-2400.3 of the Code 
of Virginia to require the Director to include in the Department of Health 
Professions' biennial report the following information: (1) data on overall case 
processing time for all boards, as well as information on the time required to 
complete each major stage in the process by each board; (2) a six-year trend 
analysis of the fime required to process and adjudicate cases; and (3) a detailed 
reporting of staffing levels for the six-year period for each job classification that 
supports the discip!inary process. " 

Dr. Spector moved to endorse the ad hoc committee's recommendation for the development of 
a verticaliy integrated quality assurance process that will allow the director to report out 
intelligent data. The motion was seconded and carried unanimously.' 

JLARC Recommendation f 7 

"The General Assembly may wish to consider amending 5 54. f-2915(A)(4) of the 
Code of Virgjnia to change the gross negligence standard and define the negligent 
pracfice of medicine as a violation of law. " 

Dr. Spector moved to endorse the ad hoc committee's recommendation that the Board of 
Medicine needs more time to study this important issue and that legal counsel from the Attorney 
General's office and staff figure how to study this issue. The motion was seconded. It was 
suggested that approximately 12 states nationwide be studied to see how they handle this issue 
and have a committee appointed to study this issue. The motion carried unanimously. 

JLA RC Recommendation f8  

"The Department of Health Professions should handle medical malpractice 
payment reports like other sfandard of care complaints at the intake stage and 
only close such cases at this stage when there is adequate information on which 
to base the closure." 

Dr. Spector moved to endorse the ad hoe committee's recommendation that the Board of 
Medicine will work with the Department of Health Professions and vigorously pursue this 
recommendation by adequately developing reports through h e  vertically integrated quality 
assurance process. The motion was seconded. Dr. Trimber stated that the amount of payment 
made is not a valid evaluation of the malpractice involved. The motion carried unanimously. 



JLARC Recommendation 19 

"The Department of Health Professions should re-evaluate its current poiicies for 
handling medical malpractice payment reports and develop a process that ensures 
sufficient evidence is gathered on which to assess these reports prior to closure. " 

Dr. Willis moved to endorse the ad hoc committee's recommendation of developing 
independent consultants who would look at all medical malpractice cases and make a 
recommendation to the Board of Medicine. This is a retained group of experts that would 
review the malpractice cases and the board can either accept or reject this expert's opinion. 
The motion was seconded. 

Dr. Willis concurred with Dr. Spector's substitute motion that ~ecornmendation 19 be integrated 
into Recommendation 18. That the Board of Medicine will work with the Department of Health 
Professions and vigorously pursue this recommendation by adequately developing reports 
through the vertically integrated quality assurance process. The motion was seconded and 
carried, with Dr. Wright opposed. 

Proposed Legislation 

54.1 -291 9. Procedure upon information that practitioner may be subject to disciplinary 
action; special conference committee; further proceedings. 

The ad hoc committee recommended an amendment to 3 54.1-2919 be included in the 
legislative package. The amended language would read as follows: "After the conference at 
which the practitioner may appear, if a majority of the committee agrees that a suspension or 
revocation of the practitioner's license or certificate may be justified, or in the event of a 
violation of the authorized terms of the probation that the committee determines should be 
considered by the Board, the Board shall proceed with a hearing in like manner and with the 
same effect as provided for a hearing on charges made directly to the Board." 

Dr. Spector moved that the amended change to 5 54.1-2919 be included in the legislative 
package. The motion was seconded and carried unanimously. 

Continuation of Cases 

Ms. Perrine stated that that Dr. Leming wanted the Board to adopt a policy that all requests for 
a continuance would be heard by and determined by the chair of the informal conference 
committee. Dr. Spector asked what is wrong with the way continuances are currently being 
handled. Ms. Perrine stated that Dr. Leming felt that committee chairs should be involved in 
every aspect of the process, board members would be more stringent and less willing to 
continue a case than staff had been, and that the board is held accountable for the length of 



time any case took and therefore a board member should be involved in each step of the 
process. 

Dr. Willis moved not to change the current way the Board is handling requests to continue a 
case. The motion was seconded and carried, with Mr. Allen opposed. 

Other 

Lastly, Dr. Newton gave an oral presentation of his personal opinion. 

OTHER BUSINESS 

Next Regularly Scheduled Board Meeting: October 14-1 6, 1999,6606 West Broad Street, 
Richmond, Virginia. 

ADJOURNMENT 

With no further business to discuss, the meeting of the Board of Medicine was adjourned. 

Vice President Executive ~ i k c t o r  

Deborah A. Ordiway il 
Recording Secretary 
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