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Special Task Force to Study Ways Faith-Based Community Service Groups May
Provide Assistance to Meet Social Needs

I Executive Summary

The onginal goal of the Special Task Force was to determine the best method to accomplish the
goal of enhancing the implementation of the "charitable choice”" provision of the Personal
Responsibility and Work Opportunity Reconciliation Act of 1996, known as the Welfare Reform
Act (PL 104-725) Congress included in this legislation the "chantable choice” provision
which was intended to encourage states to contract with faith-based social services providers in
the delivery of these welfare services while protecting the religious character of the orgamzations
and the religious freedom of 1its clients

In 1ts first year the Special Task Force made a number of recommendations (House Document

No 103 2000) all of which passed the General Assembly to

¢ create a haison office to provide outreach traiming networking information and assistance to
faith-based and charitable organizations that wish to participate 1n the provision of social
services

+ encourage all state agencies to examine their program needs and include faith-based and
charitable orgamzations, and encouraging private donations by eligible individuals to groups
providing services to welfare recipients

+ recommend budget language that would support some additional assistance to food banks to
expand their current efforts

¢ evaluate the opportunities within the programs adminmistered by the Department of Social
Services to expand the use of vouchers for the purchase of social services 1n a fiscally and
programmatically responsible manner where clients would be free to choose from among
approved programs that meet general criteria for positive outcomes that can be measured,

¢ expand the Virgima Neighborhood Assistance Program (NAP) to include donations from
mdividuals to programs including faith-based organmizations that meet the criteria of the
program (Currently, only businesses and certain professionals qualify)

+ extend the Special Task Force for an additional year to continue 1ts work

In 1ts second year of study, the Task Force held four meetings in Richmond and Norfolk to
receive status reports on the implementation of 1ts recommendations made the previous year and
to continue to examine the advisability of expanding the use of "charitable choice" within state
programs and how to best accomphsh this goal while meeting legal and constitutional
constramts To assure that the work of the Tash Force was inclusive of all opimions each
meeting set aside time for a public hearing to allow interested parties to share their information
with the members The Task Force heard reports from both advocates and opponents on how the
implementation of "charitable choice” would work 1including practical as well as constitutional
1ssues



The Task Force contracted with Stanley Carlson-Thies of the Center for Public Justice 1n
Washington D C (now with the White House Office on Faith-Based Imtiatives) to produce a
report on implementation of "charnitable choice" 1n Virgima as well as other ways the government
can promote greater social action by faith-based organizations

The report, presented in November 2000 was adopted by the task force and serves as a
suggested list of viable options that the state can implement to develop faith-based organizations
as an mmportant provider of social services The Task Force used this document as well as a
number of recommendations made by Task Force members as well as other speakers appearing
before the Task Force to develop its final recommendations

The Task Force also heard tesimony about several new mmtiatives with commumty and fasth-
based groups, wncluding Right Choices for Youth (reducing nsky behavior) Power UP
(providing computer traiming), and Operation Turnaround (reducing crimmnal recidivism) In
fact, the Task Force learned 1n 1ts first year of work the extent to which state and faith-based
organizations already cooperate to provide needed services Last year, existing relationships and
programs continued to grow, helped, in some cases by legislation passed by the 2000 General
Assembly

To better assess the extent and type of communty cooperation that 1s already working to help
provide social services, the Office of the Faith-Based Liaison, at the request of the Task Force
conducted a survey of local Community Action Agencies and departments of social services to
determine what sort of arrangements they had with faith-based and community orgamizations and
to determine their unmet needs The survey indicated that public agencies had arrangements that
ranged from contractual to informal and that the faith-based and community organizations
provided a wide variety of services Unmet needs varied from one locality to another and also
covered a wide spectrum food housing, transportation childcare, credit counseling, companion
services mentoring respite care, etc

In connection with 1ts October meeting the Task Force also co-sponsored a one day conference
in Norfolk to introduce local faith-based and charitable organizations to the concept of charitable
choice and to provide an open forum for all orgamzations

The Task Force concluded the year by recommending that the General Assembly extend 1t work
for another year, which was approved A recommendation that the Secretary of Public Safety to
evaluate the use of "charitable choice” 1n corrections with emphasis on expanding Operation
Turnaround was incorporated 1nto the work of the Task Force

The recommendations of the Task Force and results are hsted on page 22



II Charitable Choice Imitiatives on the Federal Level’

Beginning with the 1996 federal welfare reform law the Personal Responsibility and Work
Opportumty Reconciliation Act (PRWORA) Congress has proposed adding Charitable Choice
language to a wide range of federal social service programs in order to expand the opportunity
for faith based orgamizations to compete for government funds to provide services

Chantable Choice currently covers the following federal funds
¢ Substance abuse prevention and treatment funds admimstered by the Substance Abuse and
Mental Health Services Admimstration (SAMHSA reauthonization as part of the Children’s
Health Act of 2000 P L 106-310)
¢ Temporary Assistance for Needy Families funds (PRWORA 1996)
¢ Welfare-to-Work funds (1997 amendment to PRWORA)
¢ Community Services Block Grants (1998 reauthorization of CSBG)

Charitable Choice language 1s currently being considered for inclusion 1n other programs as well,
including the "Fathers Count Act" juvenile justice the New Markets/Amenican Community

Renewal Act, and Even Start spending for education

Much was heard 1n the national presidential campaign 1n 2000 about the anticipated expansion of
the use of faith-based organizations and new areas of funding by both candidates President
Bush has established an Office of Faith-Based Imtiatives within the White House to promote
comphance with Charitable Choice and to facilitate faith-based action 1n other ways

III' Promoting Expanded Community Service by Virgima's Faith
Communities A Report to the Special Task Force

During the study the Special Task Force felt that assistance through contractual consultancy
with an advocacy organization experienced in the implementation of Charitable Choice would
expedite 1ts work A contract was made with Stanley Carlson-Thies of the Center for Public
Justice in Washington D C for that purpose The report was to (1) outline ways 1 addition to
Charitable Choice by which government can promote expanded social action by faith-based
organizations, (11) propose ways the Commonwealth might help equip faith-based orgamzations
to take on larger social service roles (i11) suggest how to make the Commonwealth's faith haison
as effective as possible and (1v) recommend steps to ensure that Charitable Choice 1s
implemented 1n the Commonwealth (A copy of the body of the report 1s found in Appendix A )

The report suggests that "the best strategy for the Special Task Force 1s to promote models
ideas, and strategies that are catalytic - that clear away barniers promote collaboration,
strengthen the faith sector and make government more hospitable to faith-based organizations
Then faith groups in different places can change and expand their activities as they see new
opportunities And government officials will be freed to be creative as they redesign programs in

! Stanley Carlson Thies Promoting Expanded Community Service by Virgima s Faith Communities A Report to the
Special Task Force The Center for Public Justice November 29 2000



response to changing needs, the growing activities of community and faith-based organizations
and the emergence of new collaboration partners "

The report states that the Commonwealth can pursue many avenues in addition to Charitable
Choice to stimulate greater community service by faith-based organizations including

¢ Establishing a chanty tax credit
+ Imtiatives to strengthen marriage and parenting and fatherhood within marriage,
¢ Creating of a statewide mentoring program that utilizes congregations as well as other
community groups
¢ Creating of a referral network to organize faith-based groups to ensure that people
needing assistance are directed to the best places,
¢ Establishing of innovative grant programs, not limited exclusively to contractual
relationships to encourage the development of innovative services where the
providers, rather than the government, define the services within hmats
¢ Funding only those programs both secular and faith-based that are proven through
performance evaluations to be effective This standard should apply to all providers
regardless of their history of contractual arrangements
¢ Expanding the capacity of faith-based orgamizations to serve by improving the
managenal and delivery capacity of potential partners through conferences that offer
good models of programs and collaborations offer technical assistance and give
leaders of faith-based organizations the opportunity to meet with each other as well as
meet with government procurement and program officials, funding designated
specifically for novice orgamzations, including faith-based, creating an incubator
program that would fund community-based groups to provide technical assistance to
small and novice orgamizations, and, having the legislature authorize appropnate
departments to expend up to a certain small percentage of procurement funds as
supplements to contracts in order to expand the capacity or improve the infrastructure
of a faith based or community group so that the group 1s able to collaborate with
government
¢ Contracting with a private entity to provide technical assistance and information
about funding opportunities to faith-based organizations and other secular community
groups
¢ Creating a consolidated community funding pool, such as that in Fairfax County to
make 1t easier for orgamizations to apply for funds decrease unfruitful competition
and better coordinate services
¢ Government should facilitate intermediary arrangements whereby small
congregations which are too small on their own to provide services and do not wish
to grow can contract with a larger orgamzation to become therr admimstrator and
link to government Essentially they become subcontractors However, it may take
_ government 1ntervention to accomplish this
¢ Reforming the procurement process by breaking large contracts into smaller ones
simphfying the Request for Proposal (RFP) process, and providing technical
assistance to novice organizations



¢ Expanding the use of vouchers which promotes chient choice and responsibility,
diversity of services, and a less micro-managing relationship between government
and service providers

¢ Establishing alternative accreditation requirements for programs that may not meet
tradrtional standards but which must still meet alternative accountability standards

¢ Making the office of the faith hiaison more effective, the position should be
independent of any other responsibihities occupy a distinct organizational location
occupy a promunent place on the Department's web site homepage have a toll-free
number that 1s well-publicized, be known to every department official who deals with
the public be vistble in the communities, sponsor conferences and assist at
conferences held by other entities interested 1n providing faith-based services, have
counterparts 1n other departments have the responsibility of identifying barrers to the
success of such a program, and operate an Internet "bulletin board" where
information can be exchanged

IV New Imtiatives with Community and Faith-Based Organizations n
Virginia

The Special Task Force heard testimony about several new mtiatives with community and faith-
based orgamzations including Right Choices for Youth, Power UP, and Operation
Turnaround

Right Choices for Youth

Right Choices for Youth 1s a campaign seeking to partner the community with faith-based
orgamizations 1n order to help guide our youth in making the night choices for their futures
regarding the five nisk behaviors of alcohol drugs, sex tobacco and violence In 2000, the
Governor's budget included $2 2 million for the bienmum A statewide conference and five
regional conferences were held to get the message out to community leaders to take back the
focus of the program to their localities, 1dentify local orgamzations that work with youth, and
encourage local businesses to financially support these orgamzations Seed grants are being
developed to be given to faith based and commumty organizations to help these orgamzations
reach youth to prevent certain behaviors or to assist in improving their lives

Power UP

Power UP 1s a new nonprofit orgamzation that intends to provide technology resources 1n
community and education-based locations throughout Virgimia and 1s dedicated to helping
underserved youth succeed in the digital age The Commonwealth recently commutted a $3
million grant to Power UP and will open approximately 100 locations throughout Virginia in the
coming months Faith-based organizations will be among the possible locations allowed to
compete to become Power UP grantees



Virgima Busmess Education Partnerships

The Virgima Business Education Partnership has partnered both directly and indirectly with a
number of faith based orgamizations over the course of this year Approximately $3 3 milhion
from federal School-to-Work funds, 1s earmarked for faith-based programs Not all the churches
directly use the grant dollars

There are three main types of grants given

¢ Local Partnership Grants are grants given to school systems and allow schools to partner
with local faith-based organizations An example of this type of grant 1s found in the
Portsmouth school system, which uses its grant for "Amenca's Promise," "Hampton Roads
Alhance for Youth " and "Making a Difference Foundation "

¢ Local Pilot Imtiative are direct grants to faith-based orgamizations These grants have been
given to organizations such as "A Community that Cares" 1n New Kent County, "Making a
Dafference Foundation" throughout the Tidewater area, and "Stay Up While You are Out"”
in the Newport News area, which helps students who have been expelled from school keep
up with their studies

¢ Statewiade Grants are given to statewide organizations

Operation Turnaround®

Operation Turnaround (OT) 1s a collaborative effort between Virgima's public safety agencies
and local faith, business education, and human resource communities As a volunteer
partnership for safer communmities OT seeks to reduce criminal recidivism 1n the
Commonwealth For many ex-offenders, the prison system has become a revolving door The
rate of recidivism of ex-offenders 1s about 40 percent, which means that two out of five ex-
offenders return to prison> This cycle of re-incarceration creates tremendous burdens on the
Commonwealth and its communities The annual cost to house an inmate 1s more than $21 000
and creates a drain on public resources Besides economic costs, high recidivism stramns families
and drains communities The first few months away from the highly structured environment of
prison are critical to the successful re-entry of the ex-offender into the commumty, and
psychologists can document a strong correlation between poor coping skills, destructive attitudes
and cniminal reciddivism *

In response to these concerns, OT was created as a joint effort between the Departments of
Corrections, Juvenile Justice Correctional Education, and the Virgima Parole Board to help ex-
offenders beat the odds of returming to the system The aim of OT 1s a permanent change 1n
behavior and the faith community 1s considered a prominent partner The program recruits and
trains mentors for ex-offenders exclusively from the ecumenical faith commumty, but
participation for ex-offenders 1s voluntary Pairings of mentors to ex-offenders 1s screened to

” Operation Turnaround A Comprehensive Report March 1999 to December 2000 Submuitted to the Office of the
Secretary of Public Safety by the Virginia Department of Corrections December 15 2000

* Estimates of recidivism vary with the length of the follow up period and the measure used to estimate the rate
Recidivism rates can be based on mncidences of re arrest reconviction or re incarceration Virginia uses re
Incarceration to estimate recidivism

*Drs Vernon Quinsey and Edward Zamble The Criminal Recidivism Process Cambridge University Press 1997



respect the rehigious behefs and traditions of the ex-offender After the ex-offender consents he
1s assigned two mentors and receives help for a mimmum of 12 months with additional time as
agreed to by the participant and the mentors Under 1deal circumstances the ex-offender begins
the program while still 1n custody and involves the family whenever possible Currently, the
program targets nonviolent offenders in state prisons and state-responsible prisoners serving time
1n local jails Expansion into the juvenile facilities 1s anticipated 1n the future

The collaborative aspect of OT 1s deemed as the element that makes 1t effective Potential
employers come primarily from the business community the educational community provides
technical and vocational training and the human resource community provides a social service
safety net for ex-offenders and therr famihies thus addressing the "total person " The goal 1s to
help the ex-offender address vital 1ssues that are key to preventing re-entry into the system - jobs,
housing, and relationships with families and others

As of December 2000 147 inmates had completed the life skills training program, 52 inmates
had been assigned mentors 287 persons had trained as mentors 248 other volunteers had signed
up to participate, and 32 houses of worship had signed up to participate in OT Future expansion
will likely depend upon the receipt of grants from the federal government and appropnations on
the state level

Faith, Freedom, and Family The Value of Partnerships and Creating Linkages

The Special Task Force co-sponsored under the leadership of Carolyn Lincoln of Baby Steps,
Inc and a former member of the Task Force, a conference to introduce a number of local faith-
based and charitable organizations to the concept of "chantable choice" and to provide an open
forum for all organizations The day-long conference provided a number of speakers as well as
included the formal meeting and public heaning by the Task Force While not all speakers and
orgamzations favor the concept of ' chantable choice " the Task Force viewed the results of the
conference to be positive cooperation and communication between parties that are interested in
the delivery of social services to those in need It 1s hoped that other such conferences can be
held to provide education, training, and networking opportunities among social services
providers

V Voucher System (SJR 253, 2000)°

Virginia, through its implementation of the Workforce Investment Act (WIA) 1s developing a
voucher system "Individual empowerment through informed customer choice” 1s one of the
gwding principles of the WIA  Adults are given the opportunity to choose training programs and
tramning situations through a voucher system or individual traiming accounts A master list
compiled by the Virgmma Employment Commussion (VEC) includes all certified programs and
providers throughout the Commonwealth Much the same type of system could be used to
provide services to clients 1n the social services network Senate Joint Resolution 253 does not
specifically refer to "charitable choice " but 1s included 1n the package of resolutions on this
subject As there ts likely to be controversy surrounding the mnvolvement of faith-based

> Voucher System and Senate Joint Resolution 253 Report of the Department of Social Services 2000



organizations in providing government financed services the use of vouchers could help address
this problem Giving clients the freedom of choice to choose from available providers could
eliminate the government from being 1nvolved 1n the selection process on a personal basis  What
will be needed, however 1s a central list of state-certified service providers such as 1s being
accumulated by the VEC The first step 1n the process will be to develop certification critena
Secondly local Department of Social Services should be involved n the selection process With
the WIA the local Workforce Investment Areas submit the names of training providers {that]
meet established certification requirements The VEC makes the final decision on inciusion on
the state list As the first constitutional challenge to "Chanitable Choice" has been filed 1n Texas,
the voucher system could help eliminate or lessen one objection to faith-based providers
Following are examples of what some other states and localities are doing with vouchers and
some nformation on the opportunities that "Charitable Choice” can offer DSS participants

Maryland

Some Maryland counties are expenmenting with using vouchers for services through Child
Protective Services, such as day care, parenting classes, counseling and emergency services
The voucher system 1s also used for transportation in Anne Arundel County and Baltimore
Payment for transportation services 1s allotted through the EBT (Electronic Benefits Transfer)
card Smmilarly Baltimore uses a locally funded food voucher system for residents who are
inehgible for the federal Food Stamp Program

West Virginia

In 1998, Republican Governor Cecil Underwood made school clothing vouchers available to all
ehgible K-12 students in public and private schools Each child receives a $100 voucher to buy
clothing or sewing matenal for clothing The voucher system 1s financed through the federal
SSBG Title XX (Social Services Block Grant), with an estimated state cost of $2 5 to $3 million
annually

Other Voucher Imtiatives

Some county social services agencies in Colorado use their EBT system to pay for services such
as work clothing and shoes The amounts are usually under $100 At least six states have started
programs that allow people to trade in their guns for vouchers to purchase food or merchandise
Phoenix and Sacramento residents can get vouchers to purchase new electric lawnmowers when
they trade 1n gas-powered lawnmowers Residents in New York Chicago and other large cities
can purchase vouchers at local stores to give panhandlers for food, laundry services, or bus
services Michigan started a "Tool Chest Program" where recipients receive vouchers for
various services to mmprove their employability Several states, such as Massachusetts, have
developed voucher systems to pay for child care and allow recipients choice options



Chantable Choice

Under the "Charitable Choice' provision, states may use direct contracts or voucher systems to
provide funding to both secular and faith-based organizations for a wide range of services
These may include such programs as

¢ Work Programs - subsidized jobs community service positions, on-the-job tramning, job
search help, job readiness preparation job skills training, vocational education training, or
GED programs

¢ Food Programs - subsidizéd meals food pantries or training in nutrition, shopping, or
food budgeting

¢ Maternity Homes - unmarried mmnors and expectant mothers who cannot stay with their
parents, and adult supervised residential care, second chance homes and other suitable
living arrangements

¢ Medical and Health Services - abstinence education, drug and alcohol treatment programs
vocational rehabilitation services or health clinics

Concern over the problems religious social service providers have encountered in financial and
non-financial relationships with government as well as the realization that welfare reform
wouldn't work without invigorated efforts by the faith community prompted Senator John
Ashcroft Republican of Missoun1 (now Attorney General) to incorporate explicit protections for
religious groups into the landmark 1996 federal welfare reform law "One of my goals mn
proposing the "Charitable Choice" provision was to encourage faith-based orgamzations to
expand their involvement 1n the welfare reform effort by providing assurances that their religious
integnity would be protected " Ashcroft explammed Under "Charitable Choice " religious groups
accepting government money are permitted to maintain control of the definition of their rehigious
mussion appoint therr governing board without state interference, preserve a religious
atmosphere 1n their facilities, and discriminate on the basis of religion 1n their hiring practices

Even before federal reform, Mississipp: launched its ambitious "Faith and Families" mmtiative
Ammed at fostering mentoring relationships between congregations and individuals making the
transition from welfare to work the program now involves more than 850 churches Texas also
used this 1dea and has forged some 431 mentoring relationships through 1ts "Family Pathfinders"
mitiative  Local government agencies in numerous cities - among them, San Diego
Minneapolis, Montgomery Seattle and Annapolis - are partnering with churches 1n new efforts
to provide job readiness training day care transportation and mentoring to welfare recipients
Additionally several faith based organizations have joined together to establish a new web site,
called "Churches at Work " which will serve as an information clearinghouse about faith-based
efforts to serve needy famihes

Congressional supporters of "Charitable Choice" are not waiting for a definitive resolution to the
constitutional debate Republic Representatives James Talent (Missourt) and J C Watts
(Oklahoma) have incorporated Charitable Choice-type language 1n their ' Community Renewal
Project” bill Attorney General Ashcroft was pushing legislation that expands the "Charitable
Choice" protections to cover most federally funded social services (currently only partnerships
funded from the Temporary Assistance to Needy Families block grant are covered)



In Texas chantable choice provides opportumty for community collaboration, mncluding the
following areas :
¢ cstablishing financial and non-financial agreements through contracts with
orgamizations as providers of services
¢ engaging 1n several hundred regional imtiatives with community organizations
¢+ utilizing volunteer services to gain work experience and provide medical services
¢ providing personal care items clothing, payment of utility bills tax preparation
assistance,
¢ providing emergency food supplies, home repairs, interpreter services, and visits to
nursing homes, and
¢ providing an Interfaith Social Service Mission Directory to serve as a resource guide
for community organizations

VI Department of Social Services Collaboration with Faith-Based
Organizations

In 1ts first year of work, the Special Task Force was pleased to find the extent to which the state
and faith-based and chartable organizations already cooperate to provide needed services
Because most programs are operated by local departments of social services who work directly
with the orgamization, 1t 1s difficult, 1f not impossible to compile a complete list of the working
relationships that currently exist The Virgimia Department of Social Services (VDSS) works
with faith-based organizations 1n a variety of ways to provide support to famihlies transitioning
from welfare to self rehiance VDSS has community resource development efforts underway that
bring together the social service system and 1ts commumty partners including churches and
synagogues

Though not an exhaustive list, the following efforts demonstrate the types of collaboration the
Department has with faith-based orgamzations

¢ The Respite Child Care for Homeless Families imitiative involves working with
representatives from the shelter, community, and child care sectors to develop respite
child care slots for homeless children

¢ The Department approved 766 rehigiously exempted child day programs in Virginia
with a capacity to serve 54 636 children These programs are among the child care
options available to temporary assistance recipients

¢ The Refugee Resettlement Program has historically worked with faith-based
orgamizations The Office of Newcomer Services contracts with four faith-based
organizations for resettlement of refugees including the Catholic Diocese of
Richmond the Virginia Council of Churches the Commonwealth Catholic Charties,
and Lutheran Social Services

¢ The Department of Social Services Office of Community Services admimsters the
Community Services Block Grant Program (CSBG) This includes oversight for
the network of 26 local community action agencies and three statewide community
action orgamzations CAA's mission 1s to address the 1ssues of poverty and to
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increase the self-sufficiency of low income families They offer a broad range of
anti-poverty programs and work collaboratively with other agencies to build a
network of support for the most vulnerable populations in the Commonwealth Every
agency in the network has a close relationship with the faith commumty They are
represented on boards of directors and are close partners in the provision of
emergency services In addition to emergency services, the network works m
partnership with the farth commumnity 1n a broad range of human service programs
Child Protective Services has a contract with St Joseph's Villa through the
Community-Based Family Resource and Support Program The contract 1s for the
Famihes First Program This 1s a parent education and prevention program for
families of school-age children with developmental disabilities Grant funds are used
to support an in-home prevention specialist

The Adoption Umit has adoptive services contracts with United Methodist Famuly
Services of Virgimia Catholic Charities and Lutheran Family Services Also, the
Department has had a longstanding contractual relationship with "One Church, One
Child" 1n Richmond to place minonty children 1in adoptive homes

Commonwealth Catholic Chanties is receiving $11 000 through the Victun of Crime
Act Funds (VOCA) - Child Treatment Services for the 2000-2001 fiscal year The
funds are being used for a Wise County victims of crime program

Child Protective Services (CPS) Differential Response System The 2000 General
Assembly passed legislation to expand current pilot projects that tested the
differential response system to statewide status This system gives localities options
when responding to reports of suspected child abuse and neglect This reform
legislation arose from recognition that childrens' safety 1s a community responsibility
with many stakeholders 1n public/private partnership who work together comprising a
multi-arrayed comprehensive and flexible approach to child abuse and neglect With
this type of community approach, resources can be used to prevent maltreatment
before 1t occurs, and resources can 1dentify and respond to the diverse causes of child
abuse and neglect The faith commumty can be very proactive and effective 1n
assisting parents to recogmze signs of stress and provide to these parents supportive
mnterventions to help them cope and regamn control Church groups and their leaders
can offer mentoring on child developmental stages, child nurtuning, and child
management 1n parent support groups They can also provide solace and shelter to
family members during crisis situations and pastoral counseling can be effective for
the child and family 1n improving famuly relationships

Neighborhood Assistance Program  Faith-based orgamzations are eligible to
participate 1n Virginia's Neighborhood Assistance Program (NAP) and many have
This $8 mullion tax credit program awards approved projects an allocation of credits
to use as an incentive to businesses for donations Organizations whose primary
function 1s providing services to low-income individuals are ehgible to apply for
participation Last year this Special Task Force introduced legislation to expand the
Neighborhood Assistance Tax Credit Program to allow individuals as well as
businesses to make donations to orgamizations providing services such as educational
programs fatherhood programs and food banks Previously, individuals were not
allowed to take a tax credit for their donations except m certain cases of certain
medical professionals donating their professional services The recommendation that



came out of the commuttee was to allow individuals to make a donation to a NAP
project and recetve a tax credit valued at 100 percent of the donation A ceiling of
$200 was placed on contnibutions by individuals This year, 220 nonprofit
organizations have been approved and nine were pending approval at the time of this
report Approximately $1 4 million 1n tax credits remain available and will be used to
provide increased allocations as needed

VII Office of Faith-Based Liaison

In response to the perceived need for assistance to and coordination of faith-based organizations
who may want to provide social services on a contractual basis, the Special Task Force
recommended that the Secretary of Health and Human Resources appoint a person to serve as a
liatson between the state and interested groups This hiaison was envisioned as an individual or
office probably in the Department of Social Services since most of the programs covered by
Charitable Choice relate to those persons transitioning off of temporary assistance, that could,
among other things, (1) provide outreach and information on available programs to the various
orgamzations (1) provide traiming and orgamzational skills necessary to meet the various
requirements of social programs such as programmatic and fiscal audits, (11) encourage
meetings conferences, and other types of mentoring activities for the groups to learn from each
other, (1v) mutiate some technical assistance such as a web page and a toll-free number, or other
means of access to information and (v) provide oversight and make regular reports to the
Secretary on the status of such program

In the summer of 2000, the Director of Community Programs in the Department of Social
Services was appointed to serve as the faith haison A work plan for the year was developed and
implemented immediately to provide the following activities

¢ Develop an informational brochure on Chartable Choice for use by public agencies
and chantable and faith-based orgamzations

¢ Place Charitable Choice information of the Department of Social Services web site

¢ Establish a Chantable Choice Liaison Network by identification of community
resource staff 1n regional and local departments of social services and community
action agencies as well as representatives of the chantable and faith-based
organizations to coordinate with orgamzations on providing social services to those 1n
need

¢ Conduct a survey on current Chantable Choice activities and unmet needs 1n local
departments of social services and community action agencies (The results of these
surveys appear later in this document )

¢ Conduct regional training for the local liaisons on the Charitable Choice provision of
the Personal Responsibility and Work Opportunity Reconcihiation Act of 1996
(PRWORA) Between January and March of 2001 training has taken place in nine
areas or regions

¢ Conduct regional informational meetings and provide technical assistance to faith-
based, private and charitable orgamzations on Charitable Choice and collaboration in
delivery of services
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¢ Social Services will work with the Department of General Services Division of
Purchases and Supply to establish and apply consistent procurement policies and
procedures related to Charitable Choice
¢ Update the Neighborhood Assistance Program application to include an informational
statement to clanfy participation by quahfying faith-based and chartable
organmizations
¢ Respond as needed to requests from public private, faith-based and chantable
- organizations for presentations on Charitable Choice

Charitable Choice Survey - November 2000

To gain a better perspective on the working relationships between local departments of social
services and related agencies and faith-based organizations, the Special Task Force requested
that the Office of the Faith-Based Liaison conduct a survey of the various agencies and
departments that provide these services They were asked to respond with information
generally about the types of arrangements they used to work with farth-based and charntable
organizations to provide services and to determme where their biggest needs could be
documented Local Community Action Agencies and departments of social services were
surveyed

Community Action Agencies

Eighteen of the 26 local and three statewide community action agencies responded to the survey
This sample provides a good representation of the relationships between community action
agencies and faith-based organizations with rural and urban large and small agencies
represented

More than 350 individual churches/faith-based organizations were 1dentified along with 19
associations representing an unknown number of other churches and farth-based orgamizations
There were 143 contractual relationships

Many of the faith-based relationships are informal and deal with the provision of emergency
services such as food, utility payments, clothing, shelter transportation etc These relationships
are reciprocal between community action agencies and the faith-based groups with both
providing and receiving referrals Many of the churches make regular donations to the CAAs to
help support their programs In urban areas there are more "programs” offered and supported by
the farth-based orgamzations In rural areas 1t appears that the faith based orgamzations and the
community action agencies work together more on a case-by-case basis to help individuals or
famihies through a crists’

Of the contractual relationship People Inc in Abingdon has the most, with 105 contracts with
churches 1n 25 states related to 1ts Appalmade program In this program churches display crafts
made by Appalmade producers as a means of funding mission projects and creating
supplemental income for the crafters The churches receive a 30 percent commission on sales

13



New River Community Action has Memorandums of Understanding with 126 faith-based
orgamzations These orgamzations are host sites for the SHARE program that used volunteers to
help package and deliver food Volunteer participants can purchase the food for $13 a package

The STOP orgamization 1n Norfolk contracts with the Norfolk Interfaith Partnership Mentorship
Program to match mentors from the faith commumty with individuals transittoning from welfare

Most of the other contracts deal with space for Head Start classrooms or office space

The survey identified a number of needs where the CAAs felt faith-based organizations could
provide assistance, including

¢ CPAC - Ameha Buckingham Cumberland, Prince Edward, Charlotte, Lunenburg
and Nottoway more child care services more food pantries counseling for pregnant
teens transportation, hiteracy training consumer education classes and volunteers
New Ruver - Blacksburg and Radford space and child care services

VaCARES - Martinsville housing/shelter

VaCARES - Danville housing/shelter

VaCARES - Lynchburg financial assistance housing food

Williamsburg/James City County - assistance with transportation 1ssues tncluding
procuring "donated cars '

* O ¢ o o

Local Departments of Social Services

More than one third of the local departments of social services replied to this survey This
sample 1s reflective of agencies of varying sizes, both urban and rural Individual agencies
reported from one to 60 chantable and faith-based organizations as active community partners
Chantable and farth-based orgamzations in the Commonwealth of Virgima are currently
performing a variety of supportive services for families 1n need

All of the local departments responding to the survey refer chients to faith-based groups for
emergency assistance in areas such as rent or telephone costs Likewise in almost every
Junsdiction, emergency food 1s also provided by charitable and faith-based agencies Half of the
localities reported that faith-based groups provide clothing, medicine, eyeglasses and dental
services One-third of the respondents said that charitable groups provide emergency assistance
for fuel utiity and transportation needs Parenting, job readiness computers and financial
management classes are reported by almost one-third of the reporting agencies Charitable
groups in a similar number of communities supply emergency shelter and holhiday gifts

Additional services are supphed by faith-based groups in some localities and include
development of affordable home options and home rehabilitation ~ Chantable groups also
provide child and adult day care youth summer camp experiences household goods school
supphes, laundry services, and counseling Legal services including mediation and procurement
of birth certificates are performed by charitable and faith-based organizations in some areas of
the Commonwealth
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Most of the reported contracts with charitable and faith-based organizations provided for chuld
care services and were contracted under Child Care Development Fund and Head Start funding
Contracted services also include adult day care and operation of a girls’ group home
Additionally training for foster parents, mentor training and management, as well as intensive
job readmess and employment services are offered through contracts with charitable and faith-
based groups 1n half a dozen commumties

This wide varety of services 1s indicative of both the commitment and capability of chantable
and faith-based organizations to be key players n the supportive service networks in Virgima's
communities The unmet needs 1dentified show recognition of areas for potential collaboration
Among the unmet needs those most often noted were mentoning, transportation child care
provider services and non-tradittonal hours for day care

Areas in which faith based orgamizations could assist 1n addressing unmet needs as 1dentified by
local departments of social services include

Bnstol non-traditional hours for child care

Campbell County assistance with companion services for the elderly

Charlottesville expansion of the existing services to meet the increasing need

Chesterfield-Colonial Heights transportation

Dickenson food bank funding

Floyd County assistance with recruitment of foster homes and day care providers

Goochland County emergency transportation to work sites and child care providers

as well as transportation "on call" and for varying shifts day and mght

Hanover credit counseling '

Henry Martinsville transportation and 24-hour child care services

¢ Hopewell rehabilitative services for women mentonng program, transportation,
emergency need and medicines

¢ New Kent transportation food affordable housing emergency funds

¢ Norfolk faith-based organizations can identify the most effecttve practices, assist in
eliminating duplications of effort and 1dentify gaps in services

¢ Portsmouth after-hours transportation, free GED classes business attire clothes
closet after hours child care services

¢ Pnnce Wilham child care services transportation medical services, mentoring

Suffolk mentonng and/or fatherhood programs

¢ Washington mentoring job coaches, transportation, emergency child care, respite

care, guardianship, emergency rent and utihties assistance, prescription drugs
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VIII On the Other Hand - A Brief Constitutional Discussion

While current federal and state admimstrations have demonstrated great enthusiasm for the
concept and implementation and expansion of Charitable Choice to assist in dehivering social
services to those 1n need there are many who disagree on the basis of the percerved violation of
the separation of church and state which 1s protected 1n both the United States and Virginia
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Constitutions  The Special Task Force has endeavored to be inclusive and sensitive to all sides
of this 1ssue and received presentations and testimony from the public on different occasions

For a retrospect of general constitutional 1ssues, a review of the memorandum to the Special
Task Force n 1999 1s 1n order (Appendix B) The key elements would seem to fall under the
1ssues of "neutrality’ and "individual choice "

To excerpt from the memorandum, the U S Supreme Court has traditionally applied a three-
prong test known as the Lemon test 1n assessing Establishment Clause 1ssues The test requires
that a governmental action must (1) have a secular legislative purpose, (1) have a principal or
primary effect that neither advances nor inhibits rehigion, and (1) not foster an excessive
government entanglement with religion ¢

"A theme that has gamned importance 1n recent Establishment Clause junisprudence 1s neutrality
While religious institutions may not receive favored treatment by the state they may also not be
disfavored 1n relation to other groups "’ The memo goes on to point out that the Court has found
that where government creates a public forum 1t cannot ban certain speech merely because it
may express a rehglous viewpoint or that where governmental facilities are generally open for
public use, religious organizations must be granted equal access

"The theme of neutrality was also tmportant 1n Bowen v Kendrick 487 US 589 (1988), the
seminal case involving whether public funds may be given to religious institutions for purposes
of providing welfare benefits or other services In Bowen, the Umted States Supreme Court
applied the Lemon test 1n a case involving a challenge to the Adolescent Family Life Act, which
gave grant money to orgamzations including religious organizations to sponsor programs to
reduce teenage pregnancy The Court found no violation of the Establishment Clause since the
grants were distributed 1n a neutral fashion vis a vis religious and non-religious mstitutions and
religious affiliation was not a critenion for selection as a grantee "

The memo goes on to state that individual choice appears to be an important element 1n

determining the constitutionality of a program for five reasons that have evolved out of a number

of court cases including

¢ It cures any problem 1n having money go directly from public coffers to a religious
institution (Rosenberger 515U S at 842)

¢ Individual choice generally presupposes a neutral program (Board of Ed of Kiryas Joel
Village School District v Grumet, 512 U S 687, 704 (1994))

¢ The benefit of the program 1s generally for the individual, not the religious institution
(Mueller v Allen 463 U S 400)

¢ Because of individual choice there 1s less likelihood that government will be seen to endorse
the religious views of the institutions that are the beneficianes of those choices
(Rosenberger 515U S at 841-42)

® Lemonv Kurtzman 403U S 602m 612 (1971)

7 Everson v Board of Ed of Ewing 330 US 1 16 (1947) as stated in the Memorandum to the Faith Based
Community Special Task Force December 8 1999

* Ibid Memorandum December 8 1999 4



¢ The nsk of excessive entanglement would be greater 1f the government were to attempt to
restrict individual choices to purely secular activities (Rosenberger, 515U S at 845)

To date only two cases challenging the constitutionality of Charitable Choice are n the courts
Two recent decisions by the US Supreme Court are perceived to validate the concept of
Chantable Choice In Mitchell v Helms, 120 S Ct 2530 (2000), the court appeared to strengthen
the test of neutrality when 1t set aside the "pervasively sectarian” standard that held that "1t 1s
necessanly unconstitutional for government to fund orgamizations with a distinct and explicit
religious character ” And in November 2000 the Virgima Supreme Court upheld the
constitutronahty of state 1ssued tax-exempt bonds for Regent Umiversity (Virgmma College
Building Authority v Lynn) (See also Memo on Recent Developments 1n the Establishment
Clause by Carl H Esbeck Director Center for Law and Religious Freedom, November 2000,
found in Appendix D )

In order to represent all sides, testtmony from a number of local, state and national organizations
continued to express opposition to the concept of Charitable Choice for any public program

Amencans United for the Separation of Church and State recall that "[in] Colomial America,
church taxes were a common feature People were forced to pay taxes to support rehigious
groups they did not belong to and whose views they found abhorrent This system sparked
resentment and anger leading Thomas Jefferson, James Madison and other early leaders to
create a separation of church and state ending taxpayer-supported religion at the federal lﬁyel
The states soon followed suit and officially established religion withered away in America '

Americans United contends that rehigious activities should be paid for only by voluntary
contributions of believers and that Chantable Choice could "potentially result in widespread
discrimination based on religious belief House of worship recerving government funding could
discnminate 1n employment on the basis of rehgion This amounts to federally-funded
employment discrimmation "'

The American Federation of State County and Municipal Employees raised the issue that
Chanitable Choice not only will violate the separation of church and state by subjecting
beneficianes to rehigious indoctrination, allowing religious discrimination 1in employment in
programs that are utihzing tax dollars such discimination that may systematically exclude
persons on the basis of their gender, sexual onentation, marital status or pregnancy, and be
potentially detrimental to the autonomy of rehgious orgamizations by providing greater
governmental regulation of religious ministies due to the monitoring requirements that
accompany federal funds Equally troubling to AFSCME 1s the specter of government picking
and choosing among religions to perform a limited number of programs that could result in
religions lobbying to recerve government grants 2

Carlson Thies Report to the Special Task Force November 2000 3

' Charitable Chorce Churches Welfare & Your Tax Dollars Faith and Freedom Series Americans United for the
Separauon of Church and State

" Ibid
' Larry Henry Executive Director American Federation of State County and Municipal Employees Council 27
Testumony Before the Special Task Force December 12 2000
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John W Tadlock emphasized the difficulty in defining "direct proselytizing" as well as
determining whether the church 1s using public money to do it "Tax money simply should not
flow through the church house door because stifling, intrusive government regulations will
quickly follow" Mr Tadlock goes on to say that "[t]herefore instead of pretending that
government shekels can miraculously come without government shackles we should emphasize
that, even for rehigious orgamizations, accepting tax funding has consequences In short, I fear
that for houses of worship to accept tax funds would have the same effect as the kudzu that
grows so freely in my home state of Mississippt 1t has become much too pervasive to get nd
of and 1t takes over just about everything "'

IX Recommendations of the Special Task Force

At the conclusion of 1ts work for the 2000 interim the Special Task Force made the following
recommendations (The complete texts are in Appendix F )

RECOMMENDATION 1 That the Task Force support a budget amendment of $250 000 to the
Liaison Office in the Department of Social Services to conduct to be co-sponsored by this Task
Force five regional and one state educational summts to provide traiming and education on
Charitable Choice service opportumities i the state legal protections and accounting
safeguards for participating entities best practice models grantsmanship and funding resource
opportunities and other topics

Status This amendment was not endorsed by House Appropriations

RECOMMENDATION 2 That the Task Force support a resolution continuing the Special
Task Force for an additional year to encourage broadened awareness by localities and faith
communities on the opportunities afforded by Charitable Choice

Status House Joint Resolution No 683 2001 passed

RECOMMENDATION 3 That the Secretary of Public Safety evaluate the status of the use of
Jaith-based imitiatives in corrections juvemile justice programs and drug treatment programs for
offenders and ex-offenders in the Commonwealth with a special emphasis on the efforts of
Operation Turnaround and ways in which that program can be enhanced

Status This resolution was combined into the work of the Special Task Force in HIR No
683 2001

RECOMMENDATION 4 That the Task Force support a budget amendment to transfer some
of the TANF surplus funds to three programs (1) network haisons (1) incubator programs and

(111) the marriage mitiative

Status This amendment was not endorsed by House Appropriations

" John W Tadlock Testimony to the Special Task Force December 12 2000
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RECOMMENDATION 5 That the Task Force support legislation that would include
language in the procurement process to make it clear that faith-based organizations are

welcome to compete for funding for TANF programs and that would also incorporate the federal
Charutable Choice language 1nto state law

Status Senate Bill 1212 2001 passed

RECOMMENDATION 6 That the Task Force support legislation that would clarify the
employment exemption for religious and charitable groups under the Civil Rights Act

Status Senate Bill 1212 2001 passed
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Appendix A

Promoting Expanded Community Service by Virginia’s Fath Communities A Report to
the Special Task Force

Stanley W Carlson-Thies
The Center for Public Justice
November 29, 2000

Introduction

There are, across the states, mulhple examples of creative new collaborations between
government social programs and commuruty and faith-based orgaruzabons And
churches, soaial clubs, neighborhood groups, religious nonprofits, and individual volun-
teers are creating innovative ways to act independently of government to care for those
closest to them Whch collaboration, what independent achon, should this Task Force
promote? In reality, what 1s best for the Commonwealth of Virgiua depends on the
(changing) needs of Virgirua’s families and neighborhoods And 1t depends on the spectfic
strengths and interests of the Commonwealth’s faith-based and commuruty organizations

The best strategy for the Speaal Task Force 15 to promote models, 1deas, and strategies
that are catalythc—that clear away bamners, Eromote collaboration, strengthen the faith
sector, and make government more hospitable to faith-based orgaruzations Then faith
groups in different places can change and expand their activities as they see new opportu-
ruties And government officials will be freed to be creative as they redesign programs in
response to changing needs, the growing achvities of commuruty and faith-based orgar-
zations, and the emergence of new collaboration partners

Drawing on the Center for Public Justice’s on-going research into the implementation
and impact of Chantable Choice and into public pohicies that foster collaboration and
strengthen awvil socety, this report

* signals expanding support in Congress for the Chanitable Choice rules to make procure-
ment hospitable to faith-based service providers,

* suggests ways m addition to Chantable Choice by which government can promote ex-
panded socal achon by faith-based organizations,

* proposes ways the Commonwealth mught help equip faith-based orgamizations to take on
larger socal-service roles,

* suggests how to make the Commonwealth’s faith haison(s) as effechve as possible, and

* recommends steps to ensure that Chantable Choice 1s fully implemented i the Com-
monwealth.

The goal of the suggestions 1s to improve the hives of the poor and needy by improv-
ing the services available to them. Chantable Choice and other measures to expand the ac-
tion of avil society should not be regarded as efforts to decrease government responstbal-
ity, the accountabihty of service providers, or the protections due to chents
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None of the suggesthons imphes that faith-based providers are necessanly better, that
the poor only need rehigion, or that government should step back and permut a free-for-all
compethhon

Some of the recommendations directly address the need for oversight and coordina-
ton of services and for enhancing the capabihities of potenhal new partners

The challenge for the Speaal Task Force and for the legislature 1s to invite greater
service b{ farth-based and other commuruty groups while enhanang the effeciveness, ac-
countabihty, and coordination of the orgamzations and their services

A Chantable Choice in Congress

Beginning with the 1996 federal welfare reform law (PRWORA), Congress has pro-
posed adding Chantable Choice language to a wide range of federal soaal service pro-
grams 1n order to expand the opporturuty for faith-based orgaruzations to compete for
government funds to provide services In its current session Congress added Chantable
Chosce to federal drug treatment funding

Thus Chantable Choice currently covers the following federal funds (and any state
and local funds that are commungled with these federal funds)

* Substance abuse prevention and treatment funds adrrurustered by the Substance Abuse
and Mental Health Services Admurustraton (SAMHSA reauthornization as part of the
Chuldren’s Health Act of 2000, P L 106-310, signed by Pres Chinton Oct 17, 2000),

* Temporary Assistance for Needy Farmlies funds (Personal Responsibility and Work Op-
porturuty Reconahation Act, 1996),

* Welfare-to-Work funds (adopted 1n 1997 as an amendment to PRWORA),
¢ Commuruty Services Block Grants (1998 reauthonzation of CSBG)

The following addihonal applications of Chantable Choice have received favorable
action in Congress but have not (yet) been adopted by both houses

® The “Fathers Count Act” (HR 3073) would authonze federal grants to faith-based and
other orgaruzations for projects to promote marnage and fatherhood, the House has
passed the bill, but the te has not acted

® The same fatherhood provisions have now been adopted by the House as part of a new
bill, HR 4678, a comparuon Senate bill (S 3183), with bipartisan sponsors, awaits com-
muttee achon.

* Both the House and Senate have passed juvenile justice bills that include Charitable
Choice language (HR 1501/S 254), but differences on other matters have prevented rec-
onalation and passage
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* The New Markets/Amerncan Commuruty Renewal Act (HR 4923), adopted by the House
n cooperation with the Chinton adminustration, expands Chantable Choice to cover drug
treatment funds, the comparuon Senate bill (S2779) would expand Chantable Choice to
cover all federal funding for public health and socal services  The Senate bill may be
attached to an appropnations ball

* The House added Chantable Choice language to Even Start spending (HR 3222, Literacy
Involves Farmihes Together Act)—the first extension of the language to education pro-
grams, opponents are seeking to remove the language 1n the Senate

The New Administration Both Al Gore and George W Bush have declared their com-
mutment to implementing Chanitable Choice and to expanding 1t to new areas of funding
Bush has proposed the most extensive Chantable Choice effort, which also involves other
measures to promote faith-based action, such as a chanty tax credit He has proposed a
high-level Oﬁlce of Faith-Based Initatives to promote comphance with Chantable Choice
and to faalitate faith-based action in other ways

Court Action Two cases challenging the consttutionahty of Chantable Choice are cur-
rently in the courts (a Texas case against a contract wath the Jobs Partnershup of Washing-
ton County and a Wisconsin case against state funding of the Faith Works program in Mil-
waukee) However, the U S Supreme Court, 1n 1ts June, 2000, deasion, Mitchell v Helms,
continued 1its hine of deasions moving away from strict separatiorusm in favor of the con-
cept of government neutrahty in dealing wath secular and religious orgaruzations In par-
ticular, a majonty of justices in this deaision set aside the “pervasively sectanan” standard
whuch held that it 1s necessanly unconstitutional for government to fund orgaruzatons
with a distinct and exphat rehgious character Mutchell v Helms upholds the Chantable
Chosce 1deas of government neutrality and the duty of government to respect rather than
encroach upon a faith-based orgaruzation’s rehigious character Most recently, in Novem-
ber, 2000, the Virgirua Supreme Court upheld the constitutionality of state-1ssued tax-
exempt revenue bonds for Regent Uruversity, a “pervasively sectanan” mstitution (Virginu
College Building Authority v Lynn)

B Encouraging Greater Service by Faith Communities

The Commonwealth can pursue many avenues in addition to Chantable Choice to
shmulate greater commuruty service by faith-based orgaruzations

Charity Tax Credit The Speaal Task Force successfully recommended changing the
irgarua Neighborhood Assistance Program so that individuals, as well as businesses and
K’: essionals, can claim a tax credit In the NAP model, donors contribute to a general
d, not to a particular chanty, and chanties must compete for funds, rather than receiv-
ing them directly from donors fhe {govemma\t can expand the flow of private resources
soqal-service groups by meang ofa chanty tax credit. ¢
* Anzona chanty tax credit (HB 1357, Rep Mark Anderson) a taxpayer who donates
up to $200 annually to an organization that provides direct services to low-income
persons receives a tax credit  The ¢hanty immediately receives the donated income,
the donor can choose which chanty to support and 1s therefore more hkely to donate
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Organizations must certify to the tax authonities that they are a qualified chanty—a
501(c)(3) orgamzation or a communuty action agency that spends at least half of its
budget on services to the poor

* Toumprove the yield of the tax credit, the Anzona legislahon provides that up to
$500,000 of the funding authonzed for the credit may be used for marketng Mar-
keting has included mailings to accountants about this new credit for iteruzers,
newspaper adverhsements, brochures, and presentations by officials to commurnuty
orgamzahons to alert taxpayers to the new opportunuty to donate money to worthy
chantes, and announcements via Unuted Way matenials Rep Anderson estimates
that in the Phoerux metropolitan area, the credit shmulated $400,000 in giving the first
year, $900,000 the second year, and $2,000,000 1n 1999

2. Mamage Inihative A considerable proportion of poverty and socal distress 1s due to
childbeanng outside of marmage and to broken marnages Many policy experts see wrutia-
tives to strengthen marnage and parenting and fatherhood withun marnage as the next
major objective in welfare reform Faith leaders and faith insttutions are among the key
soaal supports for marnage, and any strategy to strengthen marnage must utihze them
Conversely, a strategy to strengthen marnage will naturally create new opporturuties for
commurnuty achon on the part of houses of worship and other faith-based orgamizations

* The Oklahoma Marnage Irutiative 1s using $10 mullion in TANF funds to promote
“the formation and maintenance of two-parent farmmuhies,” whch 1s one of the purposes
of the federal welfare law The Iutiative includes pubhic events such as a Marnage
Summut for faith, education, government, commuruty, and business leaders, comrus-
sioned research, trainung of faith leaders and others to conduct marnage preparation
and ennchment classes, promoton of commuruty covenants in whach clergy agree not
to marry anyone who has not gone through marnage preparation classes, and classes
for TANF reapients and others on dealing with conflict withun marnage and avoiding
divorce The Irutiative 1s not hmuted to faith leaders and orgaruzations, but 1t does
speafically cultivate their parhapation. A private organization, Public Strategies, has
contracted to run the Irubative

E: Congregational Mentors Mentors can be a great help to peoplmuned to make the

1tion from welfare to work and those who encounter vanous enges 1n their first or
second job placement Conversely, congregations are nch in potential mentors lsocal wel- -
%e offices in vanous parts of the Commonwealth already utihze mentors. Creation of a

tewide mentoning program drawing on congregations as well as other commuruty
groups 1s one way to create new service opportunuties for congregatons Equally impor-
tant, 1t 15 also a way to huighhght the Commonwealth’s strong interest in partnenng with
faith communties in order better to serve fanulies in need

® Models include the Faith and Families program i Mississippi, whuch was run first
inside government and then on a contract basis, and the Family Pathfinders program
in Texas, operated by the Department of Human Services, with regional g1n
part by AmenCorps volunteers

| "Nétworks The government can help organuze faith-based groups m a referral network
that will ensure that folks needing help are directed to the best plac&s,]%éé]i‘éeriam groups
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from routinely getting chents dumped on them, and help clergy steer clients through the
government social-service system Such networks shmulate greater awareness of need by
faith groups and give them a greater opporturuty to serve A network 1s particularly valu-
able as a way to expand the service opporturuties of faith groups too s to contemplate
contracting to provide services

* The Maryland Department of Human Resources, on the imtiative of the Partnershup
Counal (2 joint commuttee of DHR officials and faith leaders), operates an informa-
tion dearinghouse and referral system, itally for the Balhmore area DHR contnb-
utes part of a staff member’s ime, computer faahties, and use of a DHR toll free
number Congregations, commuruty groups, and faith-based nonprofits take part by
saying what kind of assistance they can offer under what conditions and by utthzing
the system to refer chents to other resources or to help chents receive government as-
sistance DHR gains access to the resources of parhapating groups without the dan-
ger of dumping chents The system stmulates congregations to consider what they
can offer and promotes collaboration generally

* An elaborate Safety Network 1s under development in Tarrant County, Texas, to te
together government, nonprofit service providers, and faith-based providers in a ch-
ent management and information shanng system Thus 1s envisioned as an Internet-
based social safety net that wall coordinate service delivery, shmulate service devel-
opment, and enable the tracking of individuals and famihes 1n need, whether or not
they uhhze government programs

;{5 Innovation Grants Contracting is a restnctive form of collaboration, despite Chantable
Choice and other changes Government does not always need to “steer” providers so
tightly, in fact, the best way to gain innovative services may be to allow the providers,
rather than government, to define the services, wathin hrruts

* As a parhal alternative to contrachng for social services, Texas has set aside TANF
funds for competitive grants to fund innovative partnerships between the Depart-
‘ment of Human Services or local workforce development boards and faith-based and
commuruty groups In 1999, about $7 mulhon was allocated for grants of up to
$250,000 per year for a two-year penod Instead of the government speafying the
gservices to be provided, Innovation Grants allow the commuruty groups to say how
ghey intend to serve needy folks wathuin the broad parameters of the TANF program.
# TPerformance Evaluations The government should bnly fund effective faith-based pro-
grams But the same standard should apply also to secular programs, fncluding those
whuch have traditionally been government’s partners and ore often have the inside
track on new contracts. Compehton and services can be improved by requining perform-
ance evaluations for funded programs

® Wisconsin Assembly Bill 533, Sec 11 (1999, Speaker Scott Jensen and the Joint Leg-
1slative Counal, not enacted) proposed that the government must develop methods to
evaluate the effectiveness of substance abuse programs, that all contracts for sub-
stance abuse treatment services must include an evaluation component, and that all
contractors must provide information to the government to permut evaluation of their

programs
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C. Enabling Faith-based Organizations to Serve

Many of the faith-based and commuruty orgaruzations that provide excellent assis-
tance nevertheless do not measure up to the requirements of collaborating with govern-
ment or the standards imposed by many philanthropies and corporate donors The orgarn-
2ahons are trusted, perfectly located, and provide intensive and personahzed help, but do
not have the structure or capaaty that would allow them to generate the reports needed by
outside agenaes, operate formally enough, or provide services in the volume often ex-
pected by government agenaies Rather than simply assume there 1s an inevitable mus-
match, the government can take action to faahtate development of the orgamzations and
also action that makes 1t easier for the orgaruzations to collaborate wath the government
The intent here 1s not to reduce standards but to carefully change them where possible so
that excellent services can be encouraged and utihized by government

1 Expanding Capaaty There are many ways that government can invest in the faith
sector to improve the managenal and delivery capaaty of potential partners

« Conferences Many junsdichons have invested TANF funds in conferences for the
faith commuruties that provide information about Chantable Choice and procure-
ment These feature good models of programs and collaborations, offer techrucal as-
sistance on orgaruzahonal and program development, and give leaders of faith-based
orgaruzations the chance to meet with government procurement and program offi-
aals On October 20, 2000, the Colorado Department of Human Services orgaruzed a
conference, “Faith Makes a Difference State Government Partnening with Faith
Communuhes,” that featured Governor Bill Owens On October 2-3, 2000, the Texas
Governor's Otfice, with the assistance of the Leadershup Network, a faith-based orga-
nuization, sponsored a two-day “Faith in Achon” conference for Texas faith groups

* Special Funding Some states have designated funding speafically for farth-based
ergarnuzations that are new to government contracing In At;gust, , the Califorrua
Employment Development Department released an for $5 mullion 1n competitive
grants for employment services for the hardest-t loy individuals Ebgble orga-
ruzations have to be faith-based and to have been unable 1n the past to recerve gov-
ernment funding due to therr own hmmutations or because of the complexities of the
procurement process Unfortunateg, thus RFP itself is quate complex and the compe-
tihon excluded so-called “pervasively sectanan” orgaruzations New
Jersey Governor Chnistine Todd Whitman has designated speaal funding for relig-
10us communuty development corporations, with the rationale that such groups can
be espeaally important in revitahzing distressed neighborhoods but have in the past
encountered vanous barmers to collaborating with government However, this
funding, too, has been restncted to organuzations able to set assde much of their re-
hgious character as a condition of parhapaton.

In fact, many of the groups that have much to offer are "ge.rvasxvely sectar-
1an"—houses of worshup and exphatly rehigious nonm ts Itis just this religious
character that has barred them from parbapating in funding programs 1n the past
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Capaaty-bulding funding should not exclude such orgarzations, at the same time,
such funding should be open to all novice orgaruzations, not only faith-based ones

f* Incubators The government can assist small and novice groups by helping to fund

{techrucal assistance  Groups outside of government, some of them faith-based, do or
can provide techrucal assistance Through a competitive grant program, the govern-
ment can enhance the ability of such groups to provide the assistance that many faith-
based and commuruty groups need Wisconsin Assembly Bill 533, Sec 12 (1999,
Speaker Scott Jensen and the Joint Legislative Counal, not enacted) proposed the
creation of a “neighborhood orgamization incubator grant” program that would fund
commuruty-based groups to provide techrucal assistance to small and novice orgaru-
zatons

% In-Xind Donation One Texas workforce development board (Tarrant County) en-
abled a faith-based orgaruzation that effectively served its neighborhood become
qualified to accept a government contract by supplementing the contract with the
part-time services of a government-paid bookkeeper (contact Debby Kratky, Welfare-
to-Work Manager, Tarrant County Workforce Development Board, 817-531-6755)
The Speaal Task Force could recornmend that the legislature authonze appropnate
departments to expend up to a certain small percentage of procurement funds as
supplements to contracts or grants 1n order to expand the capaaty or improve the in-
frastructure of a faith-based or commuruty group so that the group 1s able to collabo-
rate with government

FaithWorks Indiana In order to build a bridge to faith-based organizations, provide
techrucal assistance to them, and provide information about funding opporturuties and
Chantable Choice, the Indiana Department of Human Services in November, 1999, con-
tracted with Crowe-Chizek, an accounting firm expenenced 1in working with government
and nonprofits, to orgaruze the FaithWorks Indiana instiative  FaithWorks Indiana has a
toll free number and a website (www statean us/fssa/faithworks) It hiis orgaruzed re-
gsonal information meetings for faith commuruties and techrucal trairung workshops It

contracted wath several regional groups to provade on-going techrucal assistance
gervices are open to secular commumg; groups as well reigrous FaithWorks Inds-
ana also educates chents about their rehgious liberty nghts and faith-based orgarzations
about their religious hiberty duties

€ CTonsolidated Community Punding Pool To make 1t easer for orgaruzations to apply
for funding, eecrease unfruatful competition, and better coordinate services, Fairfax
County, Virginua, finds human services through an innovative consohdated commuruty
Binding ‘Such a funding pool should be recommended to other junsdictions, in part
as a way to make 1t easier for new entrants to compete for funding, and 1n part to ensure
coordinated services

Two caveats a) since only some funds are governed by Chantable Choice and others have
haghly restnctive rules, it 1s important that fasth-based orgaruzations not be inadvertently
excluded when funds from different sources are combined for adrrurustrative effiaency,
and b) to ensure that faith-based orgaruzations can take part, it is essential that a coords-
nated funding system not be allowed to exclude certain providers as being too sectanan—it
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1s the total set of services offered that must be diverse, individual provaders should be al-
lowed, withun the law, to embody a distinchive viewpoint

& Intermedianes Many congregations and small faith-based nonprofits wall never be-
come as large as conventional contractors, they do not want to grow, and if they did grow
they would lose much of the informahty, flexibility, and diversity that 1s their strength
Nevertheless, they can become valuable collaborators by joirung efforts Congregations
and small nonprofits can join collaboratives such as Interfaith Commuruty Mirustry Net-
works Networks of small congregations can contract wath a larger orgaruzation, such as

«Catholic Chantes or Goodwnll, to me their admurustrator and hink to government In-
dividual small groups can becorne subcontractors te larger rehgiously affihated providers
such as the Salvation Army or to secular nonprofits that seek to provide diversihed services

Government can facilitate such intermediary arrangements by requinng large contractors
to subcontract with commuruty and faith-based organizations (such subcontracting 1s a
performance cntenon for Wisconsin’s contracts with W-2 welfare contractors), by paying
the admunustrative charge that allows a larger orgarization to admuruster services provided
by a network of small groups, and by encouraging program officals to work, where possi-
Je, with nesghborhood-rooted collaboratives

& Procurement Reforms Government can also faahtate collaboration with smaller orga-
nizations by breaking large contracts into smaller ones, simphfying RFPs, contracts, and the
procurement process, and by providing extensive technical assistance concerming pro-
‘turement to nowvice orgaruzations

@ Vouchers On the recommendation of the Special Task Force, the legislature has en-
couraged the Virgirua Department of Soaial Services to consider how to use vouchers more
extensively in the dehvery and payment of services Vouchers promote chent choice and
responsibility, diversity of services, and a less mucro-managing relationship between gov-
ernment and service providers But using a voucher system instead of contracts requires
an extensive redesign of VDSS services and procedures It may be prudent to ask the leg-
aslature to go beyond encouraging VDSS exploration of vouchers to authonzing VDSS to
wedicate a portion of TANF funds and staff resources to the task of converting some assis-
tance to a voucher system.

¢ In some states, vouchers are being used in welfare reform for those instances 1n
which the ¥ient is being sanch but benefits are still due to the children (a
voucher hinmuts expenditures to speafic items), in other places, vouchers are being
used to #wrease chent ehoice, s 1n South Carolina, to assist TANF farrulies to obtain
services that enable them to move to areas with greater employment opporturuties
Under the new Workforce Investment Act, certain services for welfare reapients and
others are to be provided via vouchers

& Alternative Accreditation One bamer to service by some faith-based groups 1s ac-
creditation or hcensing requirements that do not accept as vahid their style of providing the
assistance—for example, the requirement that substance abuse treatment must use the
“medical model” rather than a faith-based understanding of addiction and cure Account-
ability 1s nonetheless essential, so the solution should be alternative accountability systems
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* Texas alternative hcensing In 1997, the Texas legislature adopted HB 2481 to ex-
empt faith-based drug programs using exclus.vely spintual or rehgwous treatment
methods from the conventional licensing requirements and to establish an alternative
registration system for such programs Thecie lahon provides that chients of the
faith-based programs can continue to receive their state and federal soaal benefits

(e g , Food Stamps)—a nght previously in doubt because the programs had been con-
strued as not offering legihmate treatment Unfortunately, the legislation does not
permut the faith-based programs to receive government funding for the faith-based
treatment services i

* The Amencan Commuruty Renewal Act, currently under consideration in Congress
as part of a package with the President’s New Markets Inhative, outhnes an alterna-
tive credentialing method for faith-based substance abuse programs (HR 815, Sec
585) A faith-based treatment program can petiion offiaals to set
aside conventonal educational qualifications if the program has a record of at least
three years of successful drug treatment, and government offiaals are unable to
“demonstrate empinically ‘ that the conventional qualifications are essenhal to a suc-
cessful program

D Effectve Faith Liaisons

The Speaial Task Force successfully iruhated the formation of a faith haison network
for the Commonwealth which, under Jane Brown, 1s quickly takang shape as an effechve
institution to bndge between the Department of Social Services and the Commonwealth’s
faith commuruties

To make a faith haison maximally effective

¢ ®fficals with haison responsibility should have a title announang that responsibihity,
such as “Faith and Commuruty Liaison * Such a title immediately identifies the per-
son—to the faith commurutes, the public, and the government—as the bndge builder
and ombudsman

* the officals, at Jeast at the jop, should occupy a distinct organuzational location—an Of-
fice of Faith and Commuruty Liazson makes the function vasible and indicates 1ts impor-
g.nce 1n a way that subsurrung the offical(s) in a general Commuruty and Volunteer Of-

ce cannot

* the offiaals, the office, and the network should occupy a promunent place on the De- -
epariment’s website homepage. = «

sghe faith tiaison network should have # toll-free number that'¥s well-publiaizet

» gvery Department official who deals with the public should know who the Taith iaisons
are, what they do, and how they can be contacted
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* as much as possible, particularly in the wrutial stages, farth haisons should be out 1n the
faith communities, making themselves known and making 1t obvious that the Depart-
ment 1s intent on expanded collaboration

* the faith haison network should sponsor its own (regional) how-to conferences, equally
important, faith haisons should systemahcally appear at conferences organized by de-
nominations, provider networks, faith-based orgaruzations, and other such groups

* to ensure that faith haisons can be out “evangehzing” for the Department’s collaboraton
goals and not merely responding to incomung calls, the haison responsibility should be
madﬂe‘ a half-time or full-time task and not just be an addihional responsibihity tacked on
to other tasks

* to the extent that departments other than the Department of Social Servaces also spend
funds covered b table Choice or otherwise should be encouraged or required to
expand their collaboration with faith-based organizations, those departments also
should develop Faith and Communuty Liaisons

* 1n addition to providing information and techrucal assistance to the faith commuruties
and responding to questions from those commurnutes, faith haisons should be empow-
ered to watch for barners to collaboration that continue to exist and to report such prob-
lems to the head(s) of the relevant department(s)

* one way to huighhight the government’s desire to reach out to faith commurutes, as well
as to provade prachcal help to faith groups, 1s to organuze a speaal faith haison imhative
such as FaithWorks Indiana, and not only a faith haison network

* the government can make 1t easier for faith-based orgaruzations to contact it by institut-
ing an Internet “bulletin board” such as the “Chantable Chosce, Faith-based & Commu-
m:{-Based Orgamazations Bulletin Board” featured on the Texas Workforce Comuussion
website

Because faith haisons are located inside government, they can be the government’s out-
reach to the faith commuruties and also an ombudsman for the faith commumtes, inter-
verung on their behalf to deal with government obstacles However, their internal location
necessarily makes them outsiders to the faith commuruties It 1s unhkely that a faith haison
can become the trusted point of contact for every or most faith commuruties, which instead
have their own networks of vanous kands Thus it 1s a major responsibihty of farth haisons
to reach out to a locality’s faith networks :

In doing so, it 15 wital that faith hm:hons aﬂug::e ct?:tacts with as many of thh; mmpmgtnl;sl as
possible, taking speaal care to reach out to t are not part of hus or

oontext. Faith fmsans must keep in mund that none of the netl:vorks is inclusive In par-
tacular, interfaith networks, while providing a brnidge between faiths and denonunations,
typically do not include theological conservatives, and provider or urban murustry net-
works are hikely to include only those groups already mobilized for service and not those
who may be ready for action 1f asked
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E Implementing Chantable Choice

Chantable Choice 15 the single most important government imnnovatior: to remove bar-
niers and expand the commuruty-service roles of faith-based orgarzations 1t goes beyond
warm intentions to making speafic legal changes nght at the heart of the formal and tech-
Tucal procurement process

The single most important thing the Commonwealth can do 1s to comply thoroughly,
enthusiashcally, and pubhicly wath all the requirements of Charnitable Choice A visible re-
view of procurement pohcies and prachces, coupled with visibly made changes where
needed, sends a loud and clear signal to the fmtg commuruties, to procurement and pro-
gram officals, and to the pubhic in general that the Commonwealth has entered a new day
of pursuing collaboration wath faith-based orgarzations

* The governors of Texas, Colorado, and Arkansas have pubhicly announced executive or-
ders directing all relevant agenaes to review their procurement poliaes and procedures,
to make any necessary changes, and to report on progress to the governor withun a hm-
ited ime penod .

¢ Several states have enacted Chantable Choice into their own statutes (Wisconsin, An-
zona, and Texas) Thus makes it clear to all that the Chantable Choice freedoms super-
cede former restnctive state rules and elirunates any possible conflict between federal
and state procurement requuirements In enactng table Choice, these states also ex-
panded 1ts scope beyond the federal funds (and any commungled state or local funds) to
tate and local funds Texas declared that the Chantable Choice prinaples must also

govern nonfinanaal collaborations Chantable Choice legislation to cover all state agen-
aes m Oklahoma has been proposed

¢ Chantable Choice provides that faith-based organizations retamn their exempton that al-
Jows them to make personnel deasions based on religious considerahons When Chan-
table Choice funds are involved, faith-based organizations cannot be requured to certify
4hat they will disregard religion when they hure and fire, although they must shll be able
fo cerhify that they will refrain from other forms of discnmunation  Texas has wntten

speafic exemption language

® To make 1t clear that faith-based orgamizations are now welcome to compete for funding
despute past restnctions, RFPs and other documents should not only be ttnﬁd of lan-
guage excluding such orgamizations but have language added welcomung a-
’anml; 11‘I'I'exas mncludes speafic welcomuing language in communications about funding
possibilities

* At the direchon of the legislature, the Cahforrua Department of Social Services 1s wniting
regulations on how counties must comply with Chantable Choice when they procure
services (DeAnna Setzer, Chuef, Office of Regulations Development, California DSS, 916-
657-2586)

¢ Chantable Choice 1s designed to create a level playing field in procurement, not to re-
place the previous bias against faith-based organizations with a new bias in their favor
And 1t 1s designed not only to expand the opporturuty for faith-based organuzations to
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partiaipate in procurement without sacnifice of their rehigious character but also to fully
protect the rehigious hiberty of clients The Texas Department of Human Services includes
&eqﬁc Janguage 1n contracts to emphasize the government’s neutrality and to ensure
t chients know of their nghts

* Offiaals can encourage changes in procurement practice and not only 1n formal pohicies
~by requinng regular reports on the implementation of Chantable Choice The reporting
method needs to be carefully clesxgneclp so that only contracts that meet Chantable Choice
standards can be entered as evidence of progress However, the system should encour-
age officals to report separately on other forms of collaboration and to document the
vanous ways they are facihtating new action and collaboration by faith-based and com-
murnuty orgaruzations

® The homepage of the Virgirua Department of Socal Services website (and websites of

< other relevant departments) should include a promunently placed hink entitled Chanta-
ble Choice or Faith Inshatives The hink should take viewers to speafic information on
Chantable Choice and on the Commonwealth’s faith sutiatives  Highhghting Chantable
Choice in thus way not only makes information accessible but indicates to everyone that
thus 1s one standard by whuch the government’s actions should and wall be evaluated

* To change procurement prachce and athtudes about collaboration 1n local offices, the
»State can provide speafic trarung on-site for all staff members who deal, or should deal,
with faith-based orgaruzations The Texas Workforce Conurussion recently contracted
for Chantable Choice and collaboration trairung for each of the 26 local workforce devel-

opment boards and for the ten regional Department of Human Services offices The
contract 1s for up to $100,000, using TANF funds, and will last 13 months Several years
ago, the state of Ohio contracted with the National Center for Neighborhood Enterpnise
to orgaruze regional conferences on collaboration and to provide trairung for officials at
the cg:nty level Thus contract was for $150,000 of TANF funds and lasted for 18

mon
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MEMORANDUM

TO MEMBERS OF THE SPECIAL TASK FORCE STUDYING FAITH-
BASED COMMUNITY SERVICE GROUPS WHO MAY PROVIDE

ASSIST C%T MEET ZS)CIAL NEEDS - HJR 764 (1999)
FROM LEYL TA;(%Z(;QJR.

Deputy Attorney General
DATE December 8, 1999

SUBJECT Memorandum of Legal Principles Related to the Participation of Fauth-
Based Groups in the Welfare Reform Process.

Dunng 1ts 1999 session, the General Assembly adopted House Joint Resolution No 764,
which estabhished a task force “to study ways in which faith-based community service groups
may provide assistance through their programs to meet social needs ” HJ Res 764 (1999) The
task force was charged with, among other things, “[surveying] the Commonwealth’s legal and
regulatory landscape to 1dentify obstacles to the participation of faith-based groups in the welfare
reform process” J/d Pursuant to this mandate, the Chairman of the Task Force, at the
September 14, 1999 meeting, asked the Office of the Attomey General to wrnte a memorandum
outhmng the relevant state and federal constitutional pninciples that control this area of law  This
1s a response to that request.

This memorandum does not purport to provide defimtive answers to all possible 1ssues
and vaned fact scenanos that may anse 1n this context Indeed, the United States Supreme Court
has counseled against such an approach invanably cautiomng that decisions in this area of law
are keenly fact-sensitve Nor does this memorandum address the constitutionality of any
particular program or 1dea. It 1s meant mstead to provide an overview of the state and federal
constitutional pnnciples that ammate this area, and to apply those pninciples to a few basic
models of programs that may anse m this context
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I Controlling Constitutional Provisions
A. United States Constitution

The First Amendment to the Umted States Constitution provides that “Congress shall
make no law respecting an estabhshment of religion, or prohibiting the free exercise thereof, or
abndging the freedom of speech, or of the press, or the nght of people peaceably to assemble
and to petition the government for a redress of gnevances *

The foregoing embodies fundamental restraints on the power of government Under the
14" Amendment, these restrants apply not only to the “laws of Congress,” but also to the
policies, practices and decisions of state and local government. Cantwell v Connecticut, 310
US 296 (1940)

B Constitution of Virginia (1971)

The Commonwealth of Virgima, through 1ts own constitution, also guarantees the free
exercise of rehgion and a corresponding prolubition on state and local government from
becomung entangled in rehgious affairs

Art I, § 16 Free excraise of rehigion, no estabhshment of rehgion - That
religion or the duty which we owe to our Creator, and the manner of discharging
1t, can be directed only by reason and conviction, not by force or violence, and,
therefore, all men are equally entitled to the free exercise of religion, according to
the dictates of conscience, and that 1t 1s the mutual duty of all to practice Chnstian
forbearance, love, and chanty towards each other No man shall be compelled to
frequent or support any rehgious worship, place, or mumstry whatsoever, nor shall
be enforced, restrained, molested, or burthened 1n hus body or goods, nor shall
otherwise suffer on account of hus religious opinions or belief, but all men shall be
free to profess and by argument to maintamn their opinions 1n matters of rehgion,
and the same shall .n nowise diminush, enlarge, or affect their civil capacities

And the General Assembly shall not prescnbe any religious test whatever, or
confer any pecuhar pnvileges or advantages on any sect or denomination or pass
any law requinng or authonzing any religious society, or the people of any district
within this Commonwealth, to levy on themselves or others, any tax for the
erection or repair of any house of public worship, or the support of any church or
munstry, but 1t shall be left free to every person to select hus religious nstructor,
and to make for hus support such private contract as he shall please

The Virgima Constitution also contains a specific protubition aganst appropnation to
religious or chantable orgamizations
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Art IV, § 16 Appropnations to rehgious or chantable bodies — The General
Assembly shall not make any appropnation of public funds, personal property, or
real estate to any church or sectanan society, or any association or institution of
any kind whatever which 1s entirely or partly, directly or indirectly, controlled by
any church or sectanian society Nor shall the General Assembly make any like
appropnation to any chantable mstitution which 1s not owned or controlled by the
Commonwealth, the General Assembly may, however, make appropnations to
nonsectanan institutions for the reform of youthful cnmunals and may also
authonze counties, cities, or towns to make such appropnations to any chantable
mstitution or association

I The Conceptual Framework in Federal Law

There are no “bnght hnes” for determmmng whether governmental action has violated the
Establishment Clause In other words, each situation requires an independent factual and legal
analysis The Umted States Supreme Court itself has remarked that “the [Establishment] Clause
erects a blurred, indistinct, and vanable bamner depending on all the circumstances of a
particular relationship *” Lynch v Donnelly, 465 US 668, 679 (1984)' While not confining
ttsclf to any particular test, the Court traditionally has apphied a three-part test known as the
Lemon test mn assessing Establishment Clause cases In bnef, the Lemon test requires that
governmental action

(1) must have a secular legislative purpose,
(2) must have a pnncipal or pnmary effect that neither advances nor mhibits rehigion,
and, '

(3) must not foster an excessive government entanglement with religion
Lemon v Kurtzman,403 U S 602, 612 (1971)?

In other words, governmental decisions motivated by purely rehgious goals will
ordinanly be invahdated Even when governmental action 1s ammated by secular interests 1t
will nonetheless fail 1f its pnmary effect advances or inhibits religion or entangles government
excessively 1n religious affairs or vice versa.

! “Justice Jackson 1s reported to have quipped that Jefferson s wall of separation was in danger of becomung as
serpentine as the wall Jefferson had built at the Upiversity of Virgima ” A E Dick Howard, Commentanes on the

Consnitution of Virgima at 302-303 n.84 (1974) (citation omutted)

? Although the Lemon test has often been criticized and sometimes 1gnored, 1t has not been overruled and remains

the basic conceptual framework through which all Establishment Clause cases arc analyzed See Lamb s Chapel v

Center Moriches Union Free Sch. Dist. 508 U S 384 394 n.7(1993)
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A theme that has gained importance in recent Establishment Clause junsprudence 1s
neutrality While rehigious imnstitutions may not receive favored treatment by the state, they may
also not be disfavored 1n relation to other groups See Everson v Board of Ed of Ewing, 330
US 1, 16 (1947) (cautioning that the courts must be sure not to “inadvertently prohubit [the
government] from extending its general state law benefits to all its citizens without regard to
their rehgious belief°) The courts have held that where government creates a public forum, it
cannot ban certain speech merely because 1t may express a religious viewpoimnt Lamb s Chapel
v Center Moniches Union Free Sch Dist, 508 US 384, 392-393 (1993) Moreover where
governmental facthties are generally open for public use, religious orgamizations must be granted
equal access See eg Lamb s Chapel 508 US at 393 (‘(IJt discnminates on the basis of
viewpoint to permt school property to be used for the presentation of all views about family
1ssues and child reanng except those dealing with the subject matter from a rehigious
standpoimnt ™), see also Bd of Educ of Westside Commumity Schools v Mergens 496 US 226
(1990) (hugh school that permuts student clubs may not prohibit rehgious clubs from operating at
the school), Widmar v Vincent, 454 US 263 (1981) (if umversity permits open access to school
facilities, 1t cannot deny use of facilities to religious orgamzations)

In one recent case, the Supreme Court extended this neutrality pninciple to a case
mvolving public funds In Rosenberger v Rector and Visutors of the Umv of Virgima, 515U S
819 (1995), the Supreme Court held that if the University of Virginia gave money to groups that
wished to form a student newspaper, the University could not refuse to give money to a religious
group merely because of the rehigious content of the publicahon The court held that a
significant factor in upholding government programs in the face of Establishment Clause attack
1s their neutrality towards rehgion.” Jd at 839 The Court held 1t was not unconstitutional for
the University to provide funds to rehigious orgamizations since, “[t}he program neutrality
distinguish{ed] the student fees from a tax levied for the direct support of a church or group of
churches ” Id at 840°

The theme of neutrahity was also important in Bowen v Kendrick, 487 US 589 (1988)
the semnal case involving whether public funds may be given to religious mstitutions tor
purposes of providing welfare benefits or other socal services In Bowen, the Umted States
Supreme Court apphied the Lemon test 1n a case involving a challenge to the Adolescent Famihv
Life Act, which gave grant money to organizations including rehgious orgamzations to sponsor
programs to reduce teenage pregnancy The Court found no violaton of the Establishment
Clause since the grants were distnbuted 1n a neutral fashion vis a vis rehgious and non-religious
mstitutions and rehgious affihation was not a cnterion for selection as a grantee Jd at 608

* The Court also found 1t signsficant that University funds did not go durectly to the religious organization but rather
to the printer who pninted the student newspapers The Court explaned, “[tJhere is no difference m logic or
principle and no difference of constitutional significance between a school using its funds to operate a facility to
zh;ch students have access, and a school paying a third party contractor to operate the facihty on its behalf ™ /d at
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“[Rlehgious nstitutions need not be quarantined from public benefits that are neutrally available
to all” Roemer v Maryland Bd of Public Works, 426 U S 736, 746 (1976)

Courts remain sensiive, however, to whether the population affected by the
governmental program contamns a captive audience” such that the government’s endorsement of
religion could be viewed as coercive The cases that explore this theme have generally ansen in
the public school context See Lee v Weisman, 505 U S 577 (1992) (stnking down government
pohicy of permitting prayer at public middle school commencement ceremony), School Dist v
Ball, 473 US 373, 390 (1985) (“The symbohsm of a umon between church and state 1s most
likely to influence chuldren of tender years, whose expenence 1s himited and whose behefs
consequently are the function of environment as much as of free voluntary choice ) Although
governments must be aware of this danger 1n the 1n the welfare context as well, it would not
appear that a mere symbolic umon would be sufficient to suggest government endorsement of
rehgion See Bowen, 487 US at 613-14, see also, Bd of Educ of the Westside Community
Schools v Mergens, 496 U S 226, 250 (1990)

Govermment programs that provide for individual choice are not as vulnerable to
conshtutional attack It 1s mow a well-established axiom that the First and Fourteenth
Amendments do not preclude a state from granting aid which may flow to 2 rehgious institution
“only as a result of a genuinely independent and private choices of aid recipients ” Witters v
Washington Dept of Servs for the Blind, 474 US 481, 487 (1986) ° Thus, the concept of

* The Supreme Court has recogmzed the ability of both college and hugh school students to understand that
governments do not endorse everythung they fail to censor See Widmar 454 U S at 274 n.14 (explamng that
“Untversity students are of course young adults They are less impressionable than younger students and should be
able to appreciate that the University s policy [of permutting equal access to University faciliies] is one of neutrality
toward rehgion”) Mergens 496 U S at 250 (lugh school) Tinker v Des Mownes Indep Community School Dist

393 US 503 (1969) (ugh school)

*In a case approving of a grant of vocational rehabilitation educational assistance to a blind person who used the
grant to attend a Chnstian College m order to become a pastor the Supreme Court pointed out the goal posts in this
arena

It 1s well settled that the Establishment Clause 1s not violated every time money previously m the
possession of a State 1s conveyed to a rehigious mstitution. For example a State may issue a
paycheck to one of its employees who may then donate all or part of that paycheck to a rehigious
institution, all without constitutional bamer and the State may do so even knowmg that the
employee so mtends to dispose of hus salary It 1s equally well settled, on the other hand, that the
State may not grant aid to a religious school, whether cash or i kind, where the effect of the axd 1s
that of a durect subsidy to the rehgious school from the State Aid may have that effect even
though 1t takes the form of aid to students or parents The queston presented 18 whether on the
facts as they appear m the record before us extension of aid to petitioner and the usc of that aid by
petiboner to support hus religious education 1s a permssible transfer simular to the hypothetical
salary donation described above or 1s an impermssible direct subsidy

Witters v Washington Dept of Servs for the Blind 474U S 481 486-87 (1986) (internal citations and quotation
marks onutted)
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mndividual choice bas surfaced as an impertart element in deternining the consttutiorality of 2
program Courts consider individual choice to be important for at least five reasons First, 1t
cures any problem 1n having money go directly from the public coffers to a religious institution

See Rosenberger, 515 US at 842 (“We do not confront a case where the govemment 1s
making direct money payments to an institution or group that 1s engaged in rehgious activity °)
Secondly, individual choice generally presupposes a neutral program See Board of Ed Of
Kiryas Joel Village School Dist v Grumet, 512 U'S 687, 704 (1994) (‘ [T]he pnnciple is well
grounded n our case law, [and] we have frequently rehed explicitly on the general availability of
any benefit provided religious groups or individuals 1n turning aside Establishment Clause
challenges ") Third, the benefit of the program 1s generally for the individual, not the religious
institution  The mere fact that a rehgious institution may obtain a benefit 1s more the by-product
of individual choice rather than government policy Mueller, 463 U S at 400 (charactenzing as
“attenuated” any financial benefit “that eventually flows to parochial schools” as a result of
“pnivate choices of individual parents™) Fourth, because of individual choice there 1s less
hikelithood that government will be seen to endorse the religious views of the mnstitutions that are
the bencficianes of those choices See Rosenberger, 515 US at 841-42 (where University
provided funds to student orgamizations on a neutral basis for them to pubhish student newspapers
the Umversity had not fostered “any mistaken impression that the student newspapers speak for
the University” nor was there any “real hkehhood that the speech mn question [was] either
endorsed or coerced by the State ), Mueller v Allen, 463 U S 388, 399 (1983) (finding that in a
program where aid becomes available to a religious institution only as a result of decisions of
mdividual parents no impnimatur of state approval, can be deemed to have been conferred on an
particular rehgion, or on rehgion generally), Wirters, 474 US at 488-89 (“Nor does the mere
circumstance that petitioner has chosen to use neutrally available state aid to help pay for his

rehgious education confer any message of state endorsement of rehgion ™) Fifth, the nsk of
excessive entanglement would be greater 1f the government were to attempt to restrict individual

choices to purely secular activies See Rosenberger, 515 US at 845 (explamning that even if
the Umversity were able to distingush between permussible and impermussible discussions of
rehgion 1n a student newspaper, “merely to draw the distinction would require the umiversity —

and ultimately the courts - to mnquire into the sigmficance of words and practices to different

rehigious faiths, and 1n varying circumstances by the same fath Such mquines would tend

mewvitably to entangle the State with rehgion 1n a manner forbidden by our cases ™)

m State Constitutional Issues

The Virgima Constitution 1s not, however, identical to the United States Constitution
Since early in the hustory of the Commonwealth, the Virgima Constituhon has contamned
restrictions against the use of state resources in support of rehgious nstitutions

There 15 a dearth of cases mterpreting Virgima’s Constitutional provisions regarding the
separation of church and state As observed by the noted constitutional commentator, A.E Dick
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Howard, “{flairly sparse case law has thrown only a bit of light on [Article IV, § 16] whose
language and ambit are not the clearest’ A E Dick Howard, Commentaries on the Constitution
of Virgima at 551 (1974) One of the few cases in Virgima mvolving the giving of public funds
to rehiious institunions 1s Almond v Day, 197 Va 419 (1955) In Almond, the Virgima Supreme
Court struck down a provision 1n the Appropnation Act of 1954 (“the Act”) that provided money
for the education of children of veterans killed or disabled dunng World War I  The money
provided payment of “tuition, mstitutional fees, board, room rent, books and supphes, at any
education or traiming mnstitution of collegiate or secondary grade 1n the State of Virgima.” Acts
1954, ch 708, p 970

Since Almond arose 1n the context of schools, the section of the Virgima Constitution that
was most apphcable was the provision stating “[n}o appropniation of public funds shall be made
to any school or mstitution of learming not owned or exclusively controlled by the State or some
political subdivision thereof ™ Since the Act’s “broad language made [the funds] available for
use while such children are attending either sectanan or nonsectanan private schools,” the Court
held it violated the Virgima Constitution Almond, 197 Va. at 423

In Almond J Lindsay Almond, Jr, the Attorney General of Virgima, argued on behalf of
the Commonwealth that the Act was *“not an approprniation directly to the mstitutions which the
eligible chuldren may attend, but [was] an appropnation to the parents or guardians of such
children, {was] pnmanly for the benefit of such children, and only incidentally for the benefit of
the selected pnivate schools ” /d at 424 The Court rejected General Almond’s “child benefit’
theory argument, explaining that even if the individual students chose where they went to school
the money was still “for the benefit of® of that school” Jd at 426 The Court determuned that
“the parent or guardian to whom the twtion fees are paid 1s merely the condwit or channel
through whom the aid from the State to the school i1s transmutted” /d at 428 Such
determuination was based pnmanly upon the Court’s finding that “{a]s a matter of fact the record
shows that from July 1950, through June 1954, payments of these appropnations have usually
been made directly to the institutions ” /d at 426 Thus, the narrow holding of 4lmond did not
reach General Almond’s “child benefit” theory, but merely held that direct tution payments to
rehgious schools constituted a prohibited appropriation

Most significantly, the decision 1n Almond was largely based on the Court’s view that
“{tlhe trend of recent US Supreme Court decisions strongly indicates™ that the Act was
violative of the First Amendment to the US Constituton, and that there existed “the strong
possibility that the provisions of the Virgima Constitution deahng with separation of Church and
State would also be construed as prohibiting the type of appropnation here under consideration
Id at427-287

¢ At the ime Almond was decided, thus provision was found 1n section 141 of the Constitution of Virguua. It pow
appears as Art. VI, § 10 of the Virgnia Consntution of 1971

7 It does not appear that the Court s view on this matter was challenged by the Attomey General during the case
See Almond at 430
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In making that prediction mn 1955, the Almond court failed to anticipate the substantial
development of Establishment Clause junsprudence that has occurred dunng the last forty-four
years  As mentioned above, the Supreme Court has subsequently established that the
Establishment Clause 1s not violated merely because state aid flows to rehigious nstitutions as a
result of individual choice Wirters, 474 US 481, 487 (1986), accord Zobrest v Catalina
Foothills Sch Dist, 509 US 1 (1993) (quoting Mueller v Allen, 463 U S 388, 389 (1983) (no
violation of the Establishment Clause occurs when public funds become available to sectanan
schools ‘only as a result of numerous pnvate choices of individual parents of school-age
children™)) The Fourth Circuit has found 4/mond to be “outdated junsprudentially in that the
federal establishment clause permits more state assistance to religion than 1t was thought to allow
n 1955 " See Phan v Virgima, 806 F 2d 516, 524 (1986) (opiung that Article IV, § 16
would not appear to bar voucher-type programs where the funds go for the benefit of the
reciprent and not the rehigious instituion A E Dick Howard also has suggested “[t]here 1s
nothing 1n the language of [Article VI, § 10}, that would prevent the Virgima courts from
adopting the ‘child benefit’ theory or some other approach that would allow given forms of aid to
be extended to children 1n sectanan schools” 2 AE “Dick” Howard, Commentanes on the
Constitution of Virgimia at 956 (1974) In hght of these decisions treating the recipients of funds
as independent decision makers rather than mere conduits between the government and the
school, 1t 1s unclear how much viability 4/mond retans, even with respect to the Virginia
Constitution

v Relevant Models

Since the Task Force has not asked us to assess any particular program, this
memorandum 1s necessanly general 1n nature, however, we hope this final section will keep this
memorandum from being purely theoretical and enhance 1ts usefulness to the task force in
crafiing any programs or pohcies 1t might wish to suggest The following discusses two types of
programs that involve the use of government funds by religious institutions for programs that do
not have as a pnmary goal a rehgious purpose or effect

A. Client Pick - No Rehigious Purpose or Effect

The first model wnvolves situations 1 which government appropnates money for some
legtimate secular function or service and allows individuals to choose the institution to provide
that service thereby permiting some money to go to religious institutions that perform that
secular, non-rehgious function.

The classic case mnvolves the use of federal Medicaid dollars that are gaven to health care
providers, including religiously owned hospitals, to reumburse the health care provider for care to
Medicaid recipients These types of programs are undoubtedly constitutional This 1s pnmanly
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because the function performed 1s secular and not rehgious See Bradfield v Roberts, 175 U S
291 (1899) (finding that since rehgiously operated hospitals have an independent secular
function, state funds may constitutionally be given to aid that secular function) Moreover, 1t 1s
the patient that chooses where the money 1s spent.

If such a program were analyzed under the Lemon test, a court would undoubtedly find
that (1) such a program had a legitimate secular purpose, (2) a program that allowed patients to
use either rehgious tnstitutions or non-rehgious mnstitutions did not have a pnmary effect that
either advances or inhubits reigion, and, (3) a program that permitted hospitals to be rexmbursed
for care to patients did not have an excessive entanglement between government and rehigious
authonty

Under the neutrality theory, the Supreme Court would undoubtedly also hold that in
programs such as these where government money i1s made available for the provision of
legitimate secular services, 1t would be impermussible to deny access to such money to a hospital
siumply because it was a rehgious institution

B Agency Pick — No Religious Purpose or Effect

The second model 1nvolves programs 1n which the government directly contracts with or
provides a grant to a rehigious wstitution for the provision of a secular function or service In
this case, there 1s no intermediate individual who makes the choice where the money goes, thus
for the program to be wiable, the service provided by the religious mnstitution must secure a
secular purpose

The case 1n which this model was tested was Bowen, 487 US at 589 In Bowen the
Supreme Court upheld the constitutionality of the Adolescent Famuly Life Act (the “Act’ )that
gave grants to vanous orgamzations to provide teen pregnancy counseling The Act specificall
stated that rehigious organizations would be ehgible for the grants The Court held the Act did
not violate the constitution on 1ts face, although the apphication of the Act to particular programs
may or may not be vahd

Under the first Lemon prong, Bowen found the statute “was motivated pnmanly, 1f not
entirely, by a legitimate secular purpose, (1¢ the ehmnation or reduction of social and economic
problems caused by teenage sexuality, pregnancy, and parenthood) ” Id at 602 The mere tact
that rehigious organizations were given a role to play did not vihate the pnmanly secular purposc
of the Act “Nothing 1n our previous cases prevents Congress from recogmzing the
mmportant part that religion or religious orgamizations may play mn resolving certamn secular
problems’ Jd at 606 Nor was the ehgibihty of rehgious organizations to receive grant money
enough to render the Act unconstitutional, since the grants were distnbuted in a neutral fashion
vis a vis rehgious and non-rebigious institutions and religious affiliation was not a cntenon for
selection as a grantee Jd at 608 This 1s in line with the Court’s previous statement that
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“rehgious institutions need not be quarantined from public benefits that are neutrally available to
all” Roemer, 426 US at 746 Indeed, the Supreme Court “has never held that rehgious
nstitutions are disabled by the First Amendment from participating 1 pubhcly sponsored social
welfare programs ” Bowen, 487 U S at 609

Bowen then analyzed the Act under the second Lemon prong to determine 1f the Act had
the “pnmary effect of advancing rehgion * Id at 609 The Court observed that ‘ {o]ne way 1n
which direct government aid mught have that effect 1s 1f the aid flows to mstitutions that are
‘pervasively sectartan ” Id at 610 (citing Hunt v McNair, 413 US 734, 743 (1973)) The
Court recogmzed that 1t had invahdated programs where “there was a ‘substantial nsk that aid to

rehigious nstitutions would, knowingly or unknowingly, result 1n religious indoctnnation’
Id at 612 However, the Court rejected the 1dea that a regulation that provided grant money to a
religious institution for a pnmanly secular purpose would be unconstitutional merely because 1t
created a modicum of interaction between government and rehgion Jd at 613-14  After
acknowledging that government must tread hghtly 1n this area, the Court held the Act did not
lead to ““an excessive government entanglement with religion *” Id at 615 (quoting Lemon, 403
US at613)

Again, the theme of neutrality and fairness 1s important Although governments may not
be required to set up certain programs where money 1s made available to ehgible groups for the
performance of a legiimate secular function or service, the government may not deny religious
organizations the ability to apply for the money The Supreme Court has “never said that
‘rehgious institutions are disabled by the First Amendment from participating in publicly
sponsored social welfare programs ** Zobrest, 509 U S at 6 (quoting Bowen, 487U S at 609)

It appears that religious orgamizations are already involved in many projects such as this
m Virgima Consider, for example, the Department of Social Services’ (“DSS”) Office of
Newcomer Services which currently contracts with faith-based orgamzations to provide refugee
resettlement services DSS also rexmburses child care centers for chuld care provided to certain
low-income individuals Centers operated by religious orgamzations are eligible to receive this
money DSS’ “One Church, One Child’ program uses churches to find adoptive homes for
munonty children. DSS also uses churches 1n a program to provide respite child care for
homeless individuals while they search for employment. Moreover, twenty-nine communnity
action agencies work closely with hundreds of faith-based orgamzations statewide that provide
services and classroom space for head start and other programs

\ 4 Recent Developments

On Wednesday, December 8, 1999, the Unuted States Supreme Court heard arguments on
the case of Mitchell v Helms, 119 S Ct. 2336 Maichell v Helms onginated 1n Lowisiana when a
group of taxpayers of a local public school distnct challenged the school district’s deciston to



MEMORANDUM

Members - Faith Based Community Special Task
HIR 764 (1999)

December 8, 1999

Page 11

provide wnstructional matenals and equipment including hardware, to rehigious schools The
matenals and equipment were made available to the rehigious schools under Chapter 2 of Tatle 1
of the Elementary and Secondary Education Act (“the Federal Education Act”) The case thus
raises the 1ssue of whether the Establishment Clause permits school distncts to provide
instructional matenals to rehgious schools under the Federal Education Act The decision in this
case will provide courts and decision makers with additional gumidance as to what cntena should
be considered 1n determining whether certain governmental aid violates Establishment Clause
pnnciples

VI CONCLUS

All of the foregoing necessitates careful consideration of all sahent circumstances in
fashioning any program involving faith-based community service groups in the welfare reform
process Itis cntical that pohcy makers and legislators understand the constitutional hmitations
In this area, while, at the same time, not adopting the blanket rule that any involvement by faith-
based groups 1n the welfare reform process 1s impermissible
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Appendix C
January 13 2000

Ms Gayle Vergara, Senior Research Associate
General Assembly Building

910 Capitol Street 2nd Floor

Richmond, VA 23219

RE_Comments on Recommendations of the Special Task Force on Faith-
Based Organizations

This memo provides comments on the following recommendations of the
Task Force

1 In general the recommendations in the first point are approprniate as
long as the services listed are available to all private and charitable
organizations and are therefore not hmited to faith-based
organizations In addition it 1s cntical that with respect to faith-based
organizations the government must not engage in any conduct or set
any pohicies that promote faith-based organization or otherwise
advance one religion over another, or religion in general

2 Although the Task Force recommendation and much of the
commentary discuss altering the language of the state s RFPs
contracts rules and regulations to make them consistent with
Chantable Choice, it 1s imperative that Chantable Choice be examined
in the context of the Constitution Many aspects of the Charttable
Choice legrslation are inconsistent with the Establishment Clause of
the US Constitution, and as is always the case with statutory law
the Constitutional requirements prevail regardless of the terms of the
statute For instance, the Supreme Court has interpreted the
Constitution as barnng government grants to pervasively sectanan
organizations or those that would provide sectanan-based programs
See Bowen v Kendnck, 487 U 'S 589 (1988) Therefore, unless the
state's RFPs, contracts, rules and regulations reflect a thorough
analysis of the constitutionality of the provisions in Chantabie Choice
manv of these documents are likely to decewve posstble government
contractors and, ultimately, to be ruled unconstitutional

For example, the provision in Chantable Choice that “permits”
religious organizations to engage in employment decisions on the
basis of religion in their pubhcly-funded employment is most certainly
unconstitutional See Corporation of Presiding Bishop v Amos, 483
US 327 (1987) Atno time has the US Supreme Court allowed tax
funds to be expended n a religiously-discnminatory manner in
addition the Court s decision in Amos was based on the concern that
govemment oversight over a religious organization s private
employment decisions would result in an unconstitutional
entanglement between the government and the organization s
exercise of rehgion This concemn does not apply in the publicly-
funded jobs under Charitable Choice because these posttions are, by

Your voice 1n the battle 10 preserve relinous bibrrey
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definiion secular See 42 U S C Sec 604(a)(j) Limitations on Use of
Funds for Certain Purposes No funds provided directly to institutions
or organizations to provide services and administer programs under
subsection (a)(1)(A) shall be expended for sectanan worship,
instruction or proselytization

Finally, unhke the claims of many of the recommendations and
commentaries there 1s no evidence of “discnmination” against faith-
based organizations that wish to contract with the government  If
faith-based organizations were willing to abide by the same laws and
regulations that apply to secular government contractors there are no
bamers to their ability to obtain government grants or contracts

3 It 1s unconstitutional under both the U S and the Virginia Constitutions
to hmit any government funding or other benefit to churches or other
houses of worship Any budget provision or other legisiation that
earmarks funds to rehigious organizations alone will most certainly be
met with a constitutional challenge See Texas Monthly v Bullock,
489U S 1(1989)

4 Again as long as these programs do not have the purpose or effect of
advancing religion or religious organizations religious missions it s
probably appropnate to expand access to summer food programs
through community organizations, including but not imited to faith-
based organizations

) An accountability problem exists with tax credits Chantable Choice
makes clear that public funds cannot be spent on proselytizing
worship, or other religious activity To ensure this, Chantable Choice
allows for audits of all government-funded programs A tax credit
given for the provision of similar services, however, lacks guarantees
that the publicly subsidized programs are secular

6 This recommendation 1s appropnate as long as the organizations
elgible to receive voucher funds comply with the same laws,
regulations, and constitutional safeguards and meet the same
requirements that recipients of direct contracts or grants must meet
These requirements include, but are not imited to, (1) no funds
provided though a voucher may be used for religious worship
instruction, or proselytization, (2) beneficianes of assistance must not
be subjected to any form of religious indoctnnation, and (3)
employees paid with voucher funds may not be employed based on
religion
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7 We do not object to a companion tax credit for contnbutions to
certified chantable organizations, including religious organizations,
provided the credit 1s not skewed in any way toward religious
organizations and providers

in addition to the above comments on the Task Force recommendations 1t is
crtically important to note that “Charnitable Choice” 1s nfe with constitutional
problems and special attention must be given to these i1ssues when
examining whether and how the state should contract with or provide
vouchers to faith-based organizations to provide social services

First churches and other houses of worship should only provide publicly
funded services in a manner that is discrete and institutionally separate from
the religious ministnes it 1s advisable for churches and other houses of
worship to establish a separate religiously-affilated nonprofit to administer
operate, and perform the welfare programs

in addition, the environment within which the publicly funded services are
provided should not be sectanan and religious icons or messages should be
avoided Furthermore as already mentioned, employees paid with public
funds should not be hired or fired on the basis of religion Public funds
should not be commingled with pnvate funds Finally and perhaps most
importantly, rehgious organizations should guard against all forms of
proselytization of the beneficianes of the government funded benefits In
other words services provided under the act cannot be religious in

character This should be in addition to the prohibition on the use of public
funds for religious purposes that 1s already contained in Chantable Choice

in implementing Chantable Choice, it 1s cntical that the constitutionality of
programs, under both the U S and Virginia Constitutions be ensured in
order to protect the religious liberty of program beneticianes, religious
nstitutions, and the taxpayers Thank you for the opportunity to comment on
these recommendations

Sincerely,

I Yo

Steven K Green,JD,PR D
General Council and Director of Policy



Testimony before

Special Task Force Studying
Faith-Based Community Service
Groups Who May Provide Assistance
To Meet Social Needs

December 12, 2000
By

Larry Henry
Executive Director
Amencan Federation of State, County
and Municipal Employees
Council 27
Richmond, VA



FAITH-BASED GROUPS PROVIDING SERVICES

TO MEET SOCIAL NEEDS

Good morning My name 1s Larry Henry and I am Executive Director of the
Amencan Federation of State, County and Mumicipal Employees (AFSCME) Council 27
here 1n Richmond Council 27 represents Virgima State employees in a number of areas

including corrections, health care, and job training

I am here today to urge caution and restraint as this Task Force studies and puts
forward recommendations for expanding the role of "faith-based", rehgious organizations
in providing social services 1n Virgimia  As noted in House Joint Resolution No 291, the
constitutionality of the "chantable choice” provision contained 1n the 1996 Personal
Responsibility and Work Opportunity Reconciliation Act (PRWORA) remains very much

in doubt, as evidenced by a number of lawsuits now pending across the country

Why does AFSCME favor a narrow interpretation of chanitable choice? We
beheve that allowing a rehgious institution to admunister a governmental contract 1n a
non-secular way violates the separation of church and state found 1n the First Amendment
to the US Constitution Specifically, it subjects beneficianies to rehigious indoctrination
that may counter their own rehigious behefs and may require provision of services i
churches or other houses of worship where religious 1cons art, and symbols are

displayed And, chantable choice allows taxpayer funds to flow directly into the coffers



of pervasively sectanian religious institutions, leading to increased government

interference 1n religious programs by virtue of this new contractual relationship

Sigmficantly, several rehgious organizations have been speaking out forcefully
against chantable choice, which they see as detnmental to religious autonomy
For example, the associate general counsel for the Baptist Joint Committee wrote 1n an
op-ed piece 1n The Washington Post that chantable choice 1s "the wrong way to do nght "
She argues that chantable choice threatens to damage rehigion and religious liberty by
necessitating greater government regulation of rehgious ministnes due to the momtoring

requirements that accompany federal funds

In addition, chantable choice expands the reach of government-sanctioned
employment discnmination Title VII of the 1964 Civil Rights Act carved out a limited
religious mstitution exemption from the prohibition against employment discnmination
so that, for example, Catholic Churches could "discnminate™ against other religions when
hinng pnests  With chantable choice, religious government contractors may maintain
internal structures that systematically exclude people from employment on the basis of

their rehigious beliefs, mantal or familial status, gender, sexual onentation, or pregnancy

Also troubhing 1s the fact that chantable choice forces the government to pick and

choose among religions because it cannot fund them all This raises the specter of



rehgions lobbying elected legislators in their competition to receive government grants,

thereby fanning the fire of rehgious division

AFSCME's national office in Washington, D C has informed me that a large
group of religious and nbn-sectanan organizations have come together to work for
rehgious freedom 1n social services and 1n opposttion to charitable choice The rehgious
orgamzations 1n this coaliton include the Amencan Jewish Congress, the Presbytenan
Church, USS, the Umted Church of Chnist, Office for Church 1n Society, and the United

Methodist Church, General Board of Church and Society, among many others

In conclusion, I urge this Task Force to step back and consider all of the potential
negative ramufications of aggressively expanding chantable choice in Virgima. As I have
stated, those include eroding the separation between church and state, increasing

employment discnmination, and religious organizations' loss of autonomy

Thank you for giving me the opporturty to address this Task Force on an 1ssue of

such importance to employees 1n our state and recipients of services and benefits
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“The Wrong Way to Do the Right Thung”
By John W Tadlock

Both major party candidates in the still undecided presidential campaign recerved
glowing reviews for their proposals to address social problems through new partnerships
between faith-based orgamzations and government

Without doubt, government and rehgion can do much good together to address
the pressing needs of our imes It has long been permissible, for example, for the
government to fund groups that have ties to religion but are set up to perform secular
social services, such as Catholic Chanties and Lutheran Services in Amenca. But this
1dea has been taken a giant step further by advocating “chantable choice,” a plan where
tax subsidies might flow to houses of worship and other thoroughly rehgious entities that
perform social services

Vice-President Gore deemed chantable choice (which first appeared 1n the 1996
welfare reform law) a carefully tallored approach” and proposed extending 1t ‘to other
wital services where faith-based orgamizations can play a role—such as drug treatment,
homelessness and youth violence prevention ” Governor Bush also supports chantable
choice and made the concept a focal point 1n hus campaign

But chantable choice threatens to damage the very things both gentlemen say they
treasure—religion and religious biberty Put simply, chantable choice 1s the wrong way
to do the nght thing

1 For one thing, rehgious mimistnes would likely be regulated by the government,
which would mean audits and probably, tedious reporting intrusive comphance reviews
and even the subordination of rehigious pnnciples to government polhicies and objectives

Some who favor 1t have emphasized that the chantable choice law attempts to
protect the rehigious character and autonomy of providers, but whether these protections
would survive judicial scrutiny 1s bighly questionable For example, 1s 1t constitutional to
allow a religious mimistry to insist that no Jews or Muslims need apply for jobs that are
tax-funded? One federal district court has already refused to allow the Salvation Army to
fire an employee whose salary was paid substantially with tax money simply because the
employee was a Wiccan

2 Second, under chantable choice, religious mmstries could become administrative
centers of government benefits and services and gain associated duties such as
terminating benefits, reporting on beneficianies and otherwise policing the system.



Instead of being known as sanctuanes, houses of worship could come to be viewed
essentially as arms of the state If tax subsides flow to churches and other rehigious
ministnes the role of religion as a prophetic cntic of government also will be dimimshed

3 Finally, despite the msistence that “government must never promote a particular
religious view,” chantable choice would force the government to pick and choose among
religions---it cannot fund them all Religions might compete for government grants
before elected legislators, thereby fanming the fires of rehigious division and giving
representatives yet another opportunity to turn rehgion mnto a pohtical tool

The vice president believes that imposing certain “clear and stnct safeguards” will
obwviate religious hiberty problems He has stated that “government must never try to
force anyone to receive faith ” He also cautioned that “we must ensure that there 1s
always a high-quality secular choice available  [and] continue to prohibit direct
proselytizing as part of any publicly funded efforts

But some of these safeguards are impossible to admimster How does one define
“direct proselytizing,” much less ensure that a church 1sn’t using public money to do 1t?
Moreover, these safeguards are insufficient Tax money sumply should not flow through
the church house door, because stifling, intrusive government regulatons will quickly
follow These are some of the reasons the Supreme Court has ruled that tax funds should
not flow to thoroughly rehgious entities such as churches

Church and state can and should work cooperatively without being tied together
with funding stnngs Houses of worship and governmental officials can and should share
information about needs and programs The government can highlight the good work
that rehigious and other social service groups are doing and make referrals to these groups
when appropnate

Government also can encourage increased private subsidies for rehgious
munstnes (as Mr Gore did dunng the campaign) Legslatures can help by passing tax
mcentives for chantable giving, such as the bipartisan Chantable Giving Tax Rehef Act,
wiuch would allow non-itemizers to deduct 50 percent of their chantable gifts over $500

Another way for church and state to cooperate 1s for churches and other religious
groups to form separate entities to provide secular social services with tax money

Religion in Amenca 1s robust precisely because 1t rehies on the strength of its
message and voluntary gifts, rather than compulsory tax funds, for its support. Rehgion
in Amenica s vital precisely because it 1s largely free from government direction and

regulation.

Therefore, 1nstead of pretending that government shekels can miraculously come
without government shackles, we should empbasize that, even for religious organizations,
accepting tax funding has consequences In short, I fear that for houses of worship to
accept tax funds would have the same affect as the kudzu that grows so freely 1 my



home state of Mississippt 1t has become much too pervasive to get nd of and 1t takes
over just about everything
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October 30 2000

Ms Gayle Vergara

Division of Legislative Services
P O Box 406

Richmond Virgima 23218

BY FAX (804)371-0169

Dear Ms Vergara Re Chantable Choice Legislation

Dunng the last two years the Jewish Community Federation of Richmond s official position
regarding Chanitable Choice legislation has been to urge the Faith Based Community Services
Task Force to proceed with caution 1n considering ways to involve faith based organizations
(FBOs) mn the provision of public services Our particular concern relates to public resources
(including but not jumited to funds) being transferred to FBOs that may be engaged n
proselytizing or discnminatory activities

We also have some concern regarding consideration of Stanley W Carlson Thies as a consultant
to the Task Force Dr Carison Thies has exhibited a reputation of pushing the church/state
envelope on the 1ssue of FBOs For example m his guide to "Everything You Need to Know
About Charitable Choice” (available on the Center for Public Justice web site) he urges the use
of the “voucher method’ of providing services through rehigious organizations a practice that we
behieve raises serious constitutional sssues

Moreaver m his Top Ten Tips for Public Officials (also available on the web site) he
comments that past practices and assumptions about appropnate church state relations have left a
legacy of distrust between government and farth communities and urges government to
acknowledge its mistakes and make amends with a statement of the nghts of faith based
providers " The Jewish Community Federation of Richmond, which remains strongly committed
to the continued separation of church and state (a principle that is one of Virgmia s most
umportant jegacies to the nation and the world) beheves that government has no need to make
amends or apologies m this area These are but two examples of the ways in which Dr Carlson
Thies conception of Chantable Choice differ strongly from our own and from the best mterests of
the Commonwealth

We hope that you and the members of the Task Force will keep our concerns i mind when

making your important decisions Thank you for your consideration m this regard Best wishes
on your future efforts

Stéhen: k‘ﬂ%&mm
umty Relations, /vm
Ruchard Grossman & Michael A Wolf

Government Affairs Subcommittee

5403 Monument Avenue ® Richmond VA 23226
(804) 288 0045 * Fax (804) 282 7507
www fewrshrichmond org



4208 E Laone Sune 272
Appendix D e 37003 3304

Center for Law o S 10

Websire www chnstianlegaisocien org
cirf@clsnet org

.and Religious Freedom cart b

Durector

Gregory S Baylor

Associate Director
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November 10, 2000 Betty L Dunkum

Legal Counsel

Virgima E Hartman
Executive Assistont

The Honorable John H Hager, Chairman

Special Task Force Studying Faith-Based Service Groups
Office of the Lt Governor

State Capitol

Richmond, Virginia 23218

RE Recent Developments 1n the Establishment Clause

Dear Lt Governor Hager

Thank you for inviting me to testify on October 31, 2000, before the Special Task Force
Studying Faith-Based Communitv Service Groups Who May Provide Assistance To Meet Social
Needs — HJR 291 (2000) / HIR 764 (1999)

Duning the course of mv remarks I indicated that the Memorandum of December 8, 1999,

by Mr Ashley L Taylor, Jr, Deputy Attorney General, needed to be updated 1n hight of the
recent US Supreme Court case of Mitchell v Helms, 530U S ___,120S Ct 2530 (2000)
The plurality in Mitchell adopted the neutrality theory Justice O’Connor’s concurnng opinion
reached the same result, but relied heavily on Agostimi v Felton, 521 U S 203 (1997)

You requested that I detail my view of the Mutchell case 1n a memorandum Enclosed 15
the paper you requested

Please give a copy of my paper to Mr Taylor Should you or Mr Taylor have any
comments or questions, please do not hesitate to contact me

Sincerely,

Carc %/ é%éci

Carl H Esbeck
Director, Center for Law and Religious Freedom



CHARITABLF CHOICE AND THE CRITICS

Carl H Esbeck

Chantable choice 1s now part of three federal social senice programs The
provision first appeared in the Welfare Reform Act of 1996,! two years later 1t was
incorporated into the Commumty Services Block Grant Act of 1998, and most recently 1t
was made part of the Children’s Health Act of 2000° signed by President Clintor, on
October 17, 2000 In each of these programs, government funds are directly placed mnto
the hands of private social service providers via grants and purchase of service contracts

Chantable choice interweaves three fundamental principles, and each receives
prominence 1n the legislation First, the statute imposes on government the duty to not
disciminate with regard to religion when 1t comes to the eligibility of providers to deliver
social services under these programs Rather than examining the nature of the service
providers, chantable choice focuses on the nature of the services and the means by which
they are provided The relevant question concerning provider eligibility 1s not * Who are

you?” but “What can you do”?”

.lsabella Wade and Paul C Lyda Professor of Law University of Missour—Columbia, and currently serving as
Director of the Center for Law and Religious Freedom 1in Washington D C Copynight 2000 all nghts reserved .

'42USC §604a (19_) Chantable choice appeared as § 104 of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 Pub L No 104 193 110 Stat 2105 2161 (1996)

242USC §9920 (19_) Chantable choice appeared as § 679 of the Community Services Block Grant
Act, which was Tatle 1] of the Coats Human Services Reauthonzation Act of 1998 Pub L No 10> 28>

112 Stat. 2702 (1998)

a2UscC § [at end of § 300x 51 et seq add a new § 1955] Charitable choice appeared as Title
XXXIHI § 3305 of the Children s Heaith Act of 2000 Pub L No 106 __ 114 Stat (2000)



Second, the statute imposes on government the duty to not intrude into the
religious autonomy of faith-based providers Chantable choice extends a guarantee to
each faith-based organization [FBO)] that agrees to participate that the organization “shall
retain 1ts independence from Federal, State, and local govcmménts including such
orgamzation’s control over the defimtion, development, practice, and expression of its
rehigious behefs ™ A private nght of action to sue a govemnment that tnes to renege on
that duty gives real teeth to the guarantee® Additionally, there are prohibitions on
specific types of governmental interference such as demands to strip religious symbols
from the walls of FBOs and bans on regulations requiring FBOs to adjust their governing
boards to reflect some “ethnic or gender balance” thought more pohucally correct ¢

Third the statute imposes on both government and participating FBOs the duty to
not abnidge certain rehgious nghts of the ultimate beneficianes of these program Each
of these federal social service programs has a secular purpose, namely, helping the poor
and needy, and they seek to achieve this object by providing resources in the most
effective and efficient means available The purpose of the program 1s not, of course, aid
to the participating social service providers, whether secular or religious Rather, the
purpose of the program 1s to benefit the poor and needy, hence, 1t 1s they who are the

ultimate beneficianes

I will touch on these three pninciples below, and do so 1n reverse order

142U S C §604a(dy(])

‘a2USC 5604—3(:)
¢42USC §604a(dx2)



I

In programs subject to chantable choice, when funding goes directly to the social
service providers’ the ultimate beneficianies are empowered with a choice Beneficianes
who want to receive services from an FBO may do so, assuming that 1s, that an FBO has
otherwise qualified for a grant or service contract * On the other hand, 1f a beneficiary
objects out of rehigious reasons to recerving services at an FBO then the state 1s required
to provide equivalent services at an altemative provider® This 1s the “choice” n
chantable choice The possibility of choosing to receive services at an FBO 1s every bit
an exercise of rehgious freedom as 1s the nght not to be served at a provider
objectionable for reasons of rehigious conscience There 1s much concem by civil
hbertanans about the latter choice, whereas the former 1s often overlooked Chantable
choice regards these choices as of equal importance

If a beneficiary selects an FBO that receives direct funding, the provider cannot
discnminate agamst beneficlanes on account of rehigion or a refusal to actively
participate 1n a religious practice 19 protection of the ulimate beneficianies was bolstered
in the chantable choice provisions in the Children s Health Act of 2000 Now
beneficiaries not only have the nght of choice and protection from discnmination, but

also must receive actual notice of these nghts '

7 Chantable choice contemplates both direct and indirect forms of axd 42 U S C § 604a(a)(1) Some
statutory nghts and duties pertain only to direct funding

* It may be that no FBOs successfully compete for a grant or service contract Charitable choice 1s not a
guarantee that aid will flow to FBOs Charitable choice guarantees only that FBOs will not be
discniminated agarnst with regard to religion

Y42USC § 604a(eX1)

42USC §604a(g)



II

If the availability of government money should cause the undermiming of the
rehigious character of FBOs, then chanitable choice will have failed If the availability of
government funding should cause FBOs to become dependent on government or should 1t
silence their prophetic voice, then chantable choice will have failed Accordingly,
chantable choice acts to safeguard the “religious character” of faith-based orgamzations
Protecting the institutional autonomy of FBOs was done to enable them to succeed at
what they do so well, namely helping the poor and needy 1n a holistic way Protecting
autonomy was also required to get reluctant FBOs to participate 1n government programs,
something FBOs are far less likely to do if they face imnvasive or compromising
regulations

One of the most important of these guarantees of institutional autonomy 1s the
ability to select staff on a rehigious basis FBOs can hardly be expected to sustain their
religious vision without the ability to employ individuals who share the tenets and
practices of the faith The guarantee 1s central to each organization’s freedom to be its
own self according to the dictates of conscience Accordingly, 1n addition to the broad
guarantee of “independence™ from government, chantable choice specifically provides
that FBOs need not alter their policies of “internal govemnance™ formed as a matter of

religious faith'? and that FBOs retain therr exemption from federal employment _

-~

"'See 42U S C §1955(cX2) Of course nothing in prior versions of chanitable choice prevents states
from giving actual notice of beneficiary nghts It would be prudent to supply notice of nghts whether
required or not by the legislation but the absence of a requirement in older versions of the law hardly rises

to the level of a constitutional concern

42U S C § 604a(d)2XA)



discrimination laws "> While 1t 1s essential that FBOs be permitted to make employment
decisions based on rehigious considerations, along with all other providers FBOs must
obey federal civil nghts laws prohibiting discnmination on the basis of race, color
national ongn, gender, age, and disability '

As a general propositon FBOs must comply with existing state and local
employment nondiscrimination laws These laws were enacted pursuant to each state’s
police power  Some states and mumcipalities also haie nondiscrimination laws and
procurement policies enacted pursuant to government spending power When these
spending power laws do not permit FBOs to select staff on the basis of faith
commitments, the Jaws are not enforceable against FBOs acting pursuant to chantable
choice revenue streams This 1s because the federal statutory guarantees in chantable
choice that promise to protect the “rehgious character and “internal governance” of
FBOs preempt contrary provisions 1n state and local laws '*

Occasionally the charge 1s made that chantable choice 1s, “Just government-funded

discnmination ” This 1s untrue Rather than “funding discnmination,” the government s

P 42USC §604a()

" See Title VI of the Civil Rughts Act of 1964 42U S C § 2000d et seq (19_) (prohibiting discnimination
on the bases of race, color and national ongin) Title IX of the Educational Amendments of 1972 42

USC §§6101-6107 (19_) (prohibiting discnimination in educational institutions on the bases of sex and
visual impairment) Section 504 of the Rehabilitation Act of 1973 29U S C § 794 (19_) (prohibiting
discnmination against otherwise qualified disabled individuals including individuals with a contagious
disease or an infection such as HIV) The Age Discnimination Actof 1975 29U S C § 706(8)c) (19_)
(prohibiing discnmination on the basis of age)

'3 This 15 not unlike when claims of rehgious freedom ovemde state laws protecting sexual onientation or
martial status See eg Altman v Minn Dept. of Corrections, 80 Fair Empl Prac Cas (BNA) 1166 (D
Minn 1999) (sexual onientation) Madsen v Erwin 395 Mass 715 481 N E 2d 1160 (1985) (sexual
orientation) Walker v First Presbytenian Church 22 Fair Empl Prac Cas (BNA) 762 23 Emp! Prac

—Dec (CCH) Y31 006 (Cal Super 1980) (sexual onentation), McCready v Hoffius, 586 N W.2d 723
(Mich 1998) vacated in part on other grounds 593 N W 2d 545 (Mich 1999) (martial status) Attorney
General v Desilets 636 N E 2d 233 (Mass 1994) (martial status) Amaga v Loma Linda University 10
Cal App q* 1556, 13 Cal Rptr 2d 619 (1992) (martial status) Cooper v French 460 N W.2d 2 (Minn
1990) (martial status)



object 1s funding social services for the poor and needy Whether or not the social service
provider 1s an FBO with employment policies rooted 1n its religion 1s probably unknown
to the government and that 1s the way it ought to be The government’s concern here 1s
helping the poor and needy with the most effective and efficient programs It 1s the FBO
of course, that 1s disciminating on the basis of religion 1n 1ts staffing decisions, not the
govenment The discnmination 1f there 1s any, 1s not “state action” in the sense of that
term 1n the Fourteenth Amendment '® Moreover, the private act of discnmnation by an
FBO 1s not out of intolerance or malice Rather, the FBO 1s acting, understandably so 1n
accord with the dictates of 1ts sincerely held religious convictions If FBOs cannot operate
1n accord with their own sense of mission, then they are not going to be able to sustain the
impressive record they now have of successfully helping the poor and needy

A rehigious orgamization favoring the employment of those of like-minded faith 1s
comparable to an environmental orgamzation favoring employees devoted to
environmentalism, a fermimist orgamzation hinng only those devoted to the causes of
women, or a teacher’s union hiring only those opposed to school vouchers To disallow a
religious organization from hining on a religious basts 1s to assail the very cause for which
the orgamzation was formed 1n the first place

Section 702 of Title VII of the Civil Rights Act of 1964'" permits religious

organizations to make employment decisions based on religion s Occasionally claims

-~

¥ See Blum v Yaretsky, 457 U S 991 (1982) (holding that pervasive regulation and receipt of government
funding at private nursing homes does not, without more, constitute state action) Rendell Baker v Kohn
457U S 830 (1982) (holding that private school heavily funded by state 1s not state actor) Flagg Brothers
Inc v Brooks 436 US 149, 164 (1978) (stating that mere acquiescence by the law 1n private actions of
warehouse does not convert the acts into those of the state)

742USC §2000¢ 1(@) (19_) Religious educational wnstitutions are separately exempt under42 US C
§ 2000e-2(eX2) (19_)



are made that the § 702 exemption 1s waived when an FBO becomes a provider of
federally funded social services The law 1s to the contrary Indeed, chamntable choice
expressly states that the § 702 exemption 1s preserved ' Having just promised FBOs that
they wall not be “impair{ed]” in their “religious character” if the) agree to provide social
services, 1t would be wholly contradictory to then deem FBOs as having imphedly
waived valuable autonomy nghts Waiver of nghts 1s always disfavored 1n the law, and,
as would be expected, the credible case law holds that the § 702 exemption 1s not lost
when an FBO becomes a provider of publicly funded services *°

Occasionally the suggestion 1s made that, as federal ta\payers, each of us has a
personal nght of conscience to not have our taxes pad to a religious orgamzation via

government programs such as charitable choice The putative legal claim by such a

taxpayer would be that he or she has a nght not to be coerced or otherwise “religiously

“The Title VI religious exemption was upheld in Corporation of Presiding Bishops v Amos 483 U'S 327
(1987) Amos held that the exemption was not a preference violative the Establishment Clause

" 42USC §604a(f)

*Hall v Baptist Memonal Health Care Corp 215 F 3d 618 625 (6* Cir 2000) (dismussing rehgtous
discrimination claim filed by employee agaimst rehigious organization because organization was exempt
from Title VII and the receipt of substantial government funding did not bring about a warver of the
exemption) Siegel v Truett McConnell Coliege 13 F Supp 2d 133% 1343-45(N D Ga. 1994) aff'd 73
F3d 1108 (11" Cir 1995) (table) (dismissing religious discnminatic  claim filed by faculty member
agamst religrous college because college was exempt from Title V1I and the receipt of substantial
government funding did not bring about a waiver of the exemption) Young v Shawnee Mission Medical
Center 1988 U'S Dist LEXIS 12248 (D Kan Oct. 21 1988) (holding that religious hospital did not lose
Title Vil exemption merely because it received thousand of doliars in federal Medicare payments), see -~
Amaga v Loma Linda University 10 Cal App 4* 1556 13 Cal Rptr.2d 619 (1992) (religious exemption
n state employment nondiscrimination law was not lost merely because rehigious college received state
funding) Saucier v Employment Secunty Dept. 954 P2d 285 (Wash Ct App 1998) (Salvation Amy s
religious exemption from state unemployment compensation tax does not violate Establishment Clause
merely because the job of the employee 1n question was funded by a government grant) Seale v Jasper
Hospital Dist 1997 WL 606857 (Tx Ct App Oct 2 1997) (Catholic hospital does not warve its nghts to
refuse to perform sterilizations and abortions merely because 1t had a lease with the govemment on its
bullding) The only case to the contrary 1s criticized by the court in Stege/ as well as limited to its facts

13 F Supp 2d at 1343-44 (discussing Dodge v Salvation Army 48 Emply Prac Dec (CCH) ¥ 38619
(SD Miss 1989))



offended’ when general federal revenues end up going to a rehigious orgamzation The
1dea has a certain superficial appeal, but the law 1s to the contrary and for good reason

The US Supreme Court has refused to recognize a federal taxpayer claim of
coercion or other personal religious harm In Tilfon v Richardson,®* plantiffs claimed that
payment of federal taxes, the monies of which were later appropnated to faith-based
colleges and other institutions of higher education, caused them to suffer coercion in
violation of the Free Exercise Clause Finding no plausible evidence of compulsion
relating to matters of faith, the Court held that a federal taxpayer’s cause of action for
religious coercion failed to state a claim under the Free Exercise Clause 2 In Valley Forge
Christian College v Americans Umited® plantffs challenged as wiolative of the
Establishment Clause the transfer of government surplus property to a rehigious college
The Supreme Court rebuffed all asserted bases for standing to sue because the plaintiffs
lacked the requisite personal “injury in fact™ One of the rejected claims was that the
plaintiffs had a “spintual stake” 1n not having their govemnment give away property to a
religious organization or to otherwise act in a manner contrary to no-establishment values
The high court rejected the plaintiffs characterization of “injury” and held that a spintual
stake in having one’s government comply with the Establishment Clause is not a
constitutionally cogmzable harm ¢

As federal citizens our taxes support all manner of policies and programs with

which we deeply disagree Taxes pay the salanes of public officials whose policies we

Y403 US 672(1971)
2 Id at 689

B 454U'S 464 (1982)
*Id at486n.22



despise and oppose at every opportumty  None of these complants give nse to
constitutionally cognizable “injuries’ to us as federal taxpayers There 1s no reason that a
federal taxpayer alleging “religious coercion” or being ‘ religiously offended” should, on
the menits of the claim, be treated any differently
HI

Chantable choice requires that social service providers be selected without regard
to religion When discussing the restraints of the Estabhishment Clause on generally
available programs of aid, this prnciple of equal treatment or nondiscnmination 1s
termed “neutrality theory® The Supreme Court case that most recently addressed the
neutrality pninciple 1s Mitchell v Helms ** The four-justice plurality, wntten by Justice
Thomas, and joined by the Chief Justice, and Justices Scalia and Kennedy, embraced
neutrality theory 26 In the sense of legal positivism, howeer, Justice O’Connor’s opinion
concurring 1n the judgment 1s controlling 1n the lower courts 2’

From Justice O Connor’s opinion, when combined with the numbers comprising

the plurahty, 1t can be said that (1) neutral, indirect aid to religious orgamzations does

¥530US ___ 120S Ct 2530 (2000) (plurality optnion)

% Before proceeding under the assumption that Justice O Connor s opimion 1s controlling at least until the
Supreme Court should again address this i1ssue 1t 1s well to extol the virtues of the plurality opinion The
plurahity adopted the neutrality principle without any qualifications Hence the plurality 1s not only a

bright line rule of easy and sure apphcation but brings the constitutional theory of the Establishment
Clause—heretofore in confusing disarray—in hne with the Free Exercise Clause and the Free Speech
Clauses See CarlH Esbeck, Myths Miscues and Misconceptions Ao-Aid Separationism and the
Establishment Clause 13 NOTRE DAME J OF LAW ETHICS & PUB POLICY 285 300-02 (1999) In the
plurality opimon Justice Thomas sa:d that failing to adhere to the neutrality principle “would ratse serious
questions under the Free Exercise Clause ™ Murchell 120 S Ct at2555n 19

T 1d at 2556 (O Connor J concumng in the judgment) Justice Breer joined Justice O°Connor’s
opinion



not violate the Establishment Clause,?® (2) neutral, direct aid to religious organizations
does not, without more, violate the Establhishment Clause #  Having indicated that
program neutrality 1s an mmportant but not sufficient factor in determimng the
constitutionality of direct aid, Justice O’Connor went on to say that (a) Meek v
Puttenger”® and Wolman v Walter®' should be overruled, (b) the Court should do away
with presumptions of unconstitutionality, hence, the “pervasively sectarian” test would
seem to be no longer relevant to the Court’s analys:s, and (c) proof of actual diversion of
government aid to religious indoctnination would be violative of the Establishment
Clause

The 1ssue in Mitchell concerned the scope of the Establishment Clause when
evaluating a program of governmental assistance entailing direct aid to organizations,
including religious orgamizations ¥ The federal program at issue in Miuzchell entailed
federal aid to k-12 schools, public and pnivate, secular and rehigious, allocated on a per-

student basis The same pninciples apply, presumably, to social service or health care

2 Id at 2558 59
B Id at 25512

¥ Id at 2556 2563 66 Meek v Pittenger 421 U S 349 (1975) (plurality in part) had struck down loans
to religious schools of maps photos films, projectors recorders and lab equipment, as well as disallowed
services for counseling remedsal and accelerated teaching psychological speech and heanng therapy

% Id a12556 2563-66 Wolmanv Walter 433 U'S 229 (1977) (plurality in part) had struck down use of
public school personnel to provided guidance remedial and therapeutic speech and hearing services away
from the religious school campus, disallowed the loan of instructional matenals to religious schools as well
as disaliowed transportation for field trips by rehigious school students

3 Mtchell does not specak—except in the most general way—to the scope of the Establishment Clause
when 1t comes to other 1ssues such as religious exemptions in regulatory or tax laws 1ssues of church
autonomy religious symbols on pubhic property or religious expression by govemment officials In that
regard Muichell continues the balkanization of doctnne thatis different Establishment Clause tests for
different contests This sphintering of doctrine can be avoided because a comprehensive and integrated
view of the Establishment Clause 1s possible See Carl H Esbeck, The Establishment Clause as a
Structural Restraint on Governmental Power 84 JOWAL REV 1 (1998)

10



programs, albeit the Court has scrutimzed more closely direct aid to k-12 schools

compared to social welfare and health care services **

In cases involving programs of direct aid to k-12 schools, Justice O’Connor
started by announcing that she will follow the analysis used 1n Agostimi v Felton 34 She
began with the two-prong Lemon test 1s there a secular purpose and 1s the pnmary effect
to advance religion? Plaintiffs did not contend that the program failed to have a secular
purpose, thus she moved on to the second prong of Lemon > Drawing on Agostin,
Justice O’Connor noted that the pnmary-effect prong 1s guided by three cntena The first
two 1inquines are whether the aid 1s diverted to government indoctnination of religion and
whether the program of aid 1s neutral with respect to rehigion The third criterion 1s
whether the program creates excessive adminmstrative entanglement now clearly just a
factor under the primary-effect prong **  Altenatively, the same evidence that 1s sified

under the effect prong can be examined pursuant to Justice O’Connor’s no-endorsement

test ¥’

1 See Bowen v Kendrick, 487 U S 589 (1989) (upholding on its face religiously neutral funding of
teenage sexuality counseling centers) Bradfield v Roberts 15U S 291 (1899) (upholding use of federal

funds for construction at rehigious hospital)

M Mitchell 120S Ct at 2556 2560 Agostiniv Felton 521 US 203 (1997) upheld a neutral program
whereby public school teachers go into rehigious schools to deliver remedial educational services

% Muchell 120S Ct at2560 Plantiffs were wise not to argue the program lacked a secular purpose See
Carl H Esbeck The Lemon Test Should It Be Retained, Reformulated or Rejected > 4 NOTRE DAME J OF
LAw ETHICS & PUB PoOLICY 513 515 21 (1990) (collecting authonities holding that the secular purpose
prong of Lemon 1s easily satisfied when dealing with neutral programs of aid to education health care or

social welfare)

* In Mitchell plamniffs did not contend that the program created excessive administrative entanglement
120 S Ct at2560 For a survey of cases where the Supreme Court sought to employ the excessive
entanglement test, see Carl H Esbech supra note 26 NOTRE DAMEJ at 304-07 (1999)

The Supreme Court has long since abandon “political divisiveness™ as an aspect of entanglement
analysis See Carl H Esbeck, A Restatement of the Supreme Court s Law of Religious Freedom
Coherence Conflict or Chaos? 70 NOTRE DAME L REV 581, 634 35 (1995) (collecting authonties)

¥ Michell 120S Ct at 2560
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To summarnize, when examining a government program of direct aid, the steps of
an Establishment Clause analyss as outlined by Justice O’Connor are as follows
1 Does the program of aid have a secular purpose?
2 Does the program of aid have the pnmary effect of advancing rehgion? The
effect inquiry 1s gmded by three factors

a Is the aid actually diverted to rehgious indoctnnation?
b Does the program define the ehgibiity of participating orgamzations

without regard to religion?
¢ Does the program create excessive adminustrative entanglement?

[Alt 2] The no-endorsement test asks whether an “objective observer” would feel

civic ahenation upon examiming the program of aid *

After reviewing the Court’s application 1n Agosnn of the above-outhined analyss,
Justice O’Connor then inquired into factors 2(a) and 2(b) on the facts as presented in
Mitchell Because the federal k-12 educational program was unquestionably neutral as to
religion,” she spent most of her time on the diversion-to-indoctrination factor Justice
O’Connor noted that the educational aid 1n question was to supplement rather than to
supplant monmes from private sources, that the nature of the aid was such that 1t could not
reach the coffers of a religious school, and that the use of the aid was statutonly restricted
to “secular, neutral, and nomdeological” purposes On the point about nature of the aid

she noted that the aid consisted of matenals and equipment rather than cash, and that the

matenals were loaned to the religious schools with government retaining title 4

3* Endorsement 1s unlikely unless a facially neutral program when applied, singles out religion for
favontism Justice O Connor utilized very little the alternative endorsement test in Mitchell See 1d at
2559 For criticism of the no-endorsement test because it focuses on individual harm rather than on
separation of church and state see Esbeck, supra note 37 NOTREDAMEL REV at 631 The endorsement
test, 1f used at all 1s more susted 1o analyzing 1ssues such as religious symbols on public property

¥ Rehigious neutrality explaned Justice O Connor ensures that an aid program does not provide a
financial incentive for the citizens mtended to ulumately benefit from the aid “to undertake religious

indoctnination ™ Muchell 120 S CL at 2561 (quoting Agostini)
“Id at2562 On at least one occasion the Court has upheld cash payments to k-12 rehigious schools

Commuttee for Public Educ v Regan, 444 U'S 646 (1980) (sustaining rexmbursement to rehigious schols
the actual costs of state mandated testing and reporting)

12



Justice O’Connor went on to reject a rule of unconstitutionality where the
character of aid 1s capable of diversion to rehigious indoctnination, hence overruling Meek
and Wolman*' In doing so, she rejected employing presumptions of unconstitutionahity,
as the Court did 1n Agostini, and stated that she requires proof that the government aid
was actually diverted 2 Because the “pervasively sectarian test 1s a presumption of this
sort, indeed, an irrebutable presumption (1 e, any direct aid to a k-12 parochial school 1s
assumed to advance rehgion), ** Justice O’Connor 1s best understood to have rendered the
“pervasively sectanan” test no longer relevant “ Justice O’Connor’s opinion apparently
requires that religious organizations monitor or “compartmentalize” program aid S If the
aid flows nto the entirety of an educational activity and some “religious indoctrination

[1s] taking place therein,” then that indoctnination “would be directly attnbutable to the

government ™¢

“1120S Crat2562-68
“2d at2567

e 1d at 2561 (noting that Agostin: rejected a presumption drawn from Meek and later Aguilar) 1d at
2563 64 (quoting from Meetk the “pervasively sectanan” rationale and noting 1t created an irrebuttable
presumption which Justice O Connor later rejects) id at 2558 2566-67 (reading out of Bowen v Kendrick
dependence on the “pervasively sectarian” test) 1d at 2567 (requinng proof of actual diversion thus
rendering “pervasively sectarian™ test arelevant) id at 2568 (rejecting presumption that teachers employed
by rehgious schools cannot follow statutory requirement that aid be use only for secular purposes) and 1d
8t 2570 (reyecting presumption of bad faith on the part of rehigious school officials)

“Bemnga “pervasively sectarian™ orgamization never totally disquahified a schoo! from receiving direct
state aid For example school bussing and secular textbooks were repeatedly permitted by the Court

Other aid as well was occasionally upheld such as reimbursement for mandatory testing but the hines
between permitted and prohibited forms of aid was unclear Indeed the permitting of textbooks but not
wall maps the permitting of bussing from home but not on field trips let the Court 1n for considerable
ndicule This line-drawing was unprincipled and dispensing with the need to do so 1s yet another reason 10

welcome discarding of the “pervasively sectanan” test
“Id a1 2568

“id (explaining why her position 1n Mitchell 1s consistent with her position 1n Grand Rapids Schoo! Dist
v Ball 473 U S 373 (1985))
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In the final part of her opinion, Justice O’Connor explamed why safeguards 1n the
federal educational program at issue in Mitchell reassured her that the program, as
apphied, was not violative of the Estabhishment Clause A program of aid need not be
failsafe, nor does every program require pervasive momtoring T The statute imted aid
to “secular, neutral, and nomideological” assistance, required that the aid supplement
rather than supplant private-source funds, and expressly prohibited use of the aid for
“rehgious worship or instruction*™® State educational authonties required religious
schools to sign assurances of complhiance with the above-quoted statutory spending
prohibition a term of the contract®* The state conducted momitonng wisits, albeit
infrequent, and did a random review of hbrary book purchases for their religious
content ** There was also monitoring of religious schools by local public school distncts,
including review of required project proposals submitted by the rehigious schools and
annual program-review visits to each recipient school >  The momtonng did catch
instances of ‘actual diversion, albeit not a substantial number, and Justice O’Connor was
encouraged that when problems were detected they were corrected *

The diversion-prevention factors of supplement/supplant, aid not reaching
rehigious coffers, the form of aid being 1n-kind rather than cash, and statutory prohibitions

on “worship or other ideological uses,” are not talismanic  Justice O’Connor expressly

“120S Ct at2569
48 ld

® 1d

a4

' Id at2569-70

3 1d at12571-72
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declined to elevate them to the level of constitutional requirements 53 Rather, the factors
are to be utihzed 1f they make sense given the nature of the government’s program of ad

There may be programs where, for example, the supplement/supplant factor makes hittle

sense 54

CONCLUSION
Chantable choice 1s clearly responsive to many aspects of Justice O’Connor’s
opmion in Mitchell

1 The legislaion giving nise to the program of aid expressly prohibits diversion of
the aid to “sectanan worship, instruction, or proselytization ™

2 The government-source funds may be kept 1n accounts separate from an FBO’s
pnivate-source funds, and the government may audit these accounts at any time s

3 The government requires peniodic audits by a CPA  The results are to be
submitted to the government, along with a plan of correction if any
noncompliance 1s uncovered *’

4 FBOs may monitor and, 1f need be, segregate aspects of their program to ensure
that the government-provided aid 1s spent only on program activities involving no
rehigious indoctnination %

2 1d a2572 {r]gardless of whether these factors are constitutional requirements ™)

*To get a fuller sense of what 1s important to Justice O Connor one should also consider her mult: factor
analyses in her separate opimnions in Agostim v Felton 521 US 203 ___ (1997) Rosenberger v Rector of
the Univ of Vargimia SISUS 819 __ (1995) Capitol Sq Review & Adv Bd v Pinette S1SUS 753
—(1995) and Bowen v Kendnck 487U S 589 622 (1989) Justice O’Connor 1s prone to have a list of
factors to examine However as her separate opinions demonstrate the factors she deems relevant are
heavily wedded to the particular program policy or practice under review Accordingly the factors Justice
O Connor hsts i Mitchell should not be elevated to the level of constitutional requirements

“42USsC §604a()

*s2USscC § 604a(h) In the Children s Health Act of 2000 the segregation of accounts 1s required 42
USC §1955(g)2) This improves accountability with hitle Joss of organizational autonomy

7 Al federal programs of financial assistance to nonprofits mstitutions require audit by a CPA every two
years unless the nonprofit recesves less than $25 000 a year in total federal awards Executive Office of
the President of the United State Office of Management and Budget, Circular A 133 Audits of Institutions
of Higher Learning and Other Non Profit Institutions 55 Fed Reg 10019 to 10025 (March 16 1990) The
tndependent audit 1s not just fiscal but includes a review for program compliance

* Justice O Connor nowhere defined what she meant by rehgious indoctnination ™ The Supreme Court
has found that prayer, devotional Bible reading veneration of the Ten Commandments classes in
confessional religion and the biblical creation story taught as science are all inherently religious Esbeck
supra note 26 NOTRE DAME J at 307-08 (collecting cases)
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Moreover, nothing in chantable choice prevents officials from mplementing
procurement regulations such as requinng providers to sign an Assurance of Complhiance
It 1s a matenal breach of the contract if a provider’s conduct does not measure up to the
assurances It 1s also common for procurement regulations 1o require self-audits Any
discrepancies uncovered by an audit must be reported to the government along with a
plan to correct the deficiency These procurement policies would, of course, have to be
cqually applicable to secular providers, and none of the details of the procurement
requirements may be intrusive of the religious character” of FBOs Chantable choice
facially sausfies the parameters of Justice O’Connor’s Mirchell opimion, and for most

FBOs 1t can be apphied 1n accord with her requirements as well

Carl H Esbeck
November 10 2000

G \L\P\1 187\Papers\NYU Paper Draft 003 doc
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Appendix E

PERSONAL RESPONSIBILITY AND WORK OPPORTUNITY RECONCILIATION
ACT OF 1996

SEC 104 SERVICES PROVIDED BY CHARITABLE, RELIGIOUS, OR PRIVATE

ORGANIZATIONS.

(a) In General -
(1) State Options - A State may -
(A) admimster and provide services under the programs described
in subparagraphs (A) and (B)(i) of paragraph (2) through
contracts with charitable religious or private organizations and
(B) provide beneficiaries of assistance under the programs
described in subparagraphs (A) and (B)(1) of paragraph (2) with
certificates vouchers or other forms of disbursement which are
redeemable with such orgamzations
(2) PROGRAMS DESCRIBED- The programs described mn this
paragraph are the following programs
(4) A State program funded under part A of tutle IV of the Social
Security Act (as amended by section 103(a) of this Act)
(B) Any other program established or modified under title I or 11 of
this Act that -
(1) permits contracts with organizations or
(1) pernuts certificates vouchers, or other forms of
disbursement to be provided to beneficiaries as a means of
providing assistance
(b) RELIGIOUS ORGANIZATIONS - The pwrpose of this section 1s to allow
States to contract with religious orgamizations or to allow religious
orgamizations to accept certificates, vouchers or other forms of disbursement
under any program described in subsection (a)(2) on the same basis as any other
nongovernmental provider without impairing the religious character of such
orgamizanons and without dimimishing the religious freedom of beneficiaries of
assistance funded under such program.
(c) NONDISCRIMINATION AGAINST RELIGIOUS ORGANIZATIONS - In the
even! a State exercises its authority under subsection (a), religious orgamzations
are eligible on the same basis as any other private organization, as contractors
to provide assistance or to accept certificates vouchers, or other forms of
disbursement under any program described in subsection (a)(2) so long as the
programs are implemented consistent with the Establishment Clause of the United
Svrates Constitution. Except as provided in subsection (k) neither the Federal
Government nor a Siate receiving funds under such programs shall discriminate
against an orgamization which 1s or applies to be a contractor or provide
assistance or which accepts certificates vouchers or other forms of
disbursement on the basis that the orgamization has a religious character



(d)RELIGIOUS CHARACTER AND FREEDOM -
(1) RELIGIOUS ORGANIZATIONS - A religious orgamzation with a
contract described 1n subsection (a)(1)(A) or which accepts certificates
vouchers, or other forms of disbursement under subsection (a)(1)(B) shall
retain its independence from Federal State and local governments
including such orgamzation's control over the definition development
practice, and expression of its religious behefs
(2) ADDITIONAL SAFEGUARDS - Neither the Federal Government nor
a State shall require a religious organization to -
(A) alter its form of internal governance, or
(B) remove religious art icons scripture or other symbols,
in order to be eligible to contract to provide assistance, or o accept
certificates, vouchers or other forms of disbursement funded under a
program described i subsection (a)(2)
(e) RIGHTS OF BENEFICIARIES OF ASSISTANCE -
(1) IN GENERAL - If an individual described in paragraph (2) has an
objection to the religious character of the organization or institution from
which the individual recerves, or would recerve, assistance funded under
any program described in subsection (a)(2), the State in which the
individual resides shall provide such indmdual (if otherwise eligible for
such assistance) within a reasonable period of time afier the date of such
objection with assistance from an alternative provider that 1s accessible to
the indnndual and the value of which s not less than the value of the
assistance which the indvidual would have recewved from such
organization.
(2) INDIVIDUAL DESCRIBED- An mdmwidual described in this
paragraph 1s an indvidual who recerves applies for, or requests to apply
Jor, assistance under a program described in subsection (a)(2)
() EMPLOYMENT PRACTICES - A religious orgamzation's exemption provided
under section 702 of the Crvil Rights Act of 1964 (42 US C 2000e-1a) regarding
employment practices shall not be affected by its participation n, or receipt of
Simds from programs described in subsection (a)(2)
(8) NONDISCRIMINATION AGAINST BENEFICIARIES - Except as otherwise
provided in law, a rehigious orgamzation shall not discriminate against an
indrdual in regard to rendering assistance funded under any program described
in subsection (a)(2) on the basis of religion, a rehgious behef, or refusal to
actively participate in a religious practice
(k) FISCAL ACCOUNTABILITY -
(1) IN GENERAL.- Except as provide in paragraph (2), any rehgious
organization contracting fo provide assistance funded under any program
described n subsechion (a)(2) shall be subject to the same regulanons as
other contractors to account in accord with generally accepted auditing
principles for the use of such funds provided under such programs



(2) LIMITED AUDIT - If such orgamzation segregates Federal funds
provided under such programs into separate accounts, then only the
financial assistance provided with such funds shall be subject to qudu
(i) COMPLIANCE. - Any party which seeks to enforce its rights under this section
may assert a crvil action for injunctive rehef exclusrvely in an approprate State
court against the ennty or agency that allegedly commits such violation.
() LIMITATIONS ON USE OF FUNDS FOR CERTAIN PURPOSES - No funds
provided directly to institutions of orgamzation fo provide services and
admiruster programs under subsection (a)(1)(A) shall be expended for sectarian
worship instruction or proselytization.
(k) PREEMPTION - Nothing in this section shall be construed to preempt any
provision of a State constitution or State statute that prohibits or restricts the
expenditure of State funds in or by religious organizations



Appendix F

VIRGINIA ACTS OF ASSEMBLY - 2001 SESSION

CHAPTER 774

An Act to amend and reenact § 11-35 of the Code of Virgima and o amend the Code of Virgaima by
adding a section numbered 11-351 relaning to procurement contracts with certan religious
orgamzations

IS 1212}
Approved March 26, 2001

Be it enacted by the General Assembly of Virginia
1 That § 11-35 of the Code of Virginia is amended and reenacted and that the Code of Virgima
is amended by adding a section numbered 11-35 1 as follows

§ 11-35 Title purpose, apphicability

A Ths chapter may be cited as the Virgima Public Procurement Act.

B The purposc of this chapter 1s to enunciate the public policies pertaiing to govemnmental
procurement from nongovernmental sources to include governmental procurement which may or may
not result 1n monetary consideration for either party This chapter shall apply whether the
consideration 1s monetary or nonmonetary and regardless of whether the public body, the contractor
or some third party 1s provading the consideration

C The provisions of this chapter however shall not apply except as stspulated i the provisions
of §§ 17351 11-411, 11-41 22 through 114125 1149, 11-51, 11-54, 11 56 through 11-61 and
11-72 through 1] 80, 10 any town with a populaton of Jess than 3,500 as determined by the last
official United States census

D Except to the extent adopted by such goverming body, the provisions of tius chapter also shall
not apply except as stupulated in subsection E, to any county, ity or town whose govermng body
adopts by ordinance or resolution alternative policies and procedures which are based on competiive
prninciples and which are generally applicable to procurement of goods and services by such governing
body and the agencies thereof This exemption shall be apphcable only so Jong as such policies and
procedures, or other policies and procedures meeting the requirements of this section, reman 1 effect
m such county, city or town Such policies and standards may provide for mcentive contracting which
offers a contractor whose d 15 sccepted the opportunity to share mn any cost savings realized by the
locality when project costs are reduced by such contractor, without affecung project qualty durng
construction of the project The fee, if any, charged by the project engweer or architect for
determining such cost savings shall be paid as a separate cost and shall not be calculated as part of
any cost savings

Except to the extent adopted by such school board, the provimons of this chapter shall not spply,
except as stipulated 1 subsection E, 10 any school division whose school board adopts by pohicy or
regulation alternative policies and procedures which are based on competitive pnnciples snd which are
generally apphicable to procurement of goods and services by such school board This exemption shall
be apphcable only so Jong as such policies and procedures, or other policies or procedures meeting
the requirements of this section, remain m effect i such school division. This proviston shall not
exempt any school division from any centralized purchasing ordinance duly adopted by a local
govermng body

E Notwithstanding the exemptions set forth 1o subsection D, the provisions of §§ //-351 11-41
C, 11411, 114122 through 114125, 1146 B, 11-49, 11-51, 11-54, 11-56 throogh 11-61 and
11-72 through 11-80 shall apply to all counties cihes and school divisions, and to all towns having a
population greater than 3,500 n the Commonwealth The method for procurement of professional
services set forth in subdivision 3 8 of § 11-37 1n the defimtion of competitive negotiation shall also
apply to all countes, caties and school divisions, and to all towns having a population greater than
3,500, where the cost of the professional service 1s expected to exceed $30,000 1n the aggregate or for
the sum of all phases of a contract or project. A school board that makes purchases through sts public
school foundation or purchases educational technology through its educational technology foundation,
either as may be established pursuant to § 22 1-212 2 2 shall be exempt from the provisions of thus
chapter except, relative to such purchases, the schoo! board shall comply with the provisions of



2

§§ 11-51 and 11-72 through 11-80, however, a schoo! board that makes purchases through its public
school foundation established pursuant § 22 1-212 2 2 shall not be exempt from the provisions of thus

F The provisions of this chapter shall not apply to those contracts entered into pnor to January 1
l9mluch shall continue to be governed by the laws 1n effect at the ime those contracts were
ex

G To the end that public bodies 1n the Commonwealth obtain high quahty goods and services at
reasonable cost, that all procurement procedures be conducted 1n a far and mpartial manner with
avoidance of any impropnety or appearance of impropniety that all quahfied vendors have access to
public business and that no offeror be arbitranly or capnciously excluded, st 15 the intent of the
General Assembly that competition be sought to the maximum feasible degree, that procurement
procedures involve openness and admmstrative efficiency, that individual pubhic bodies emoy broad
fleubility 1n fashiomung details of such competition, that the rules governing contract awards be made
clear 1n advance of the competition, that specifications reflect the procurement needs of the purchasing
body rather than being drawn to favor a particular vendor, and that the purchaser and vendor freely
exchange information concerming what 1s sought to be procured and what 1s offered. Public bodies
may consider best value concepts when procurning goods and monprofessional services, but not
construction or professional services The critena, factors and basis for consideration of best value
and the process for the consideration of best value shall be as stated 1 the procurement sohcitation

H. Notwrthstanchng the foregomng provisions of this section, the selection of services by the
Viugmia Retirement System related to the management, purchase or sale of authonzed nvestments
mchuding but not hnuted to actuanial services, shall be governed by the standard set forth m
§ 51 1-124.30 and shall not be subject to the provisions of thus chapter

I The provisions of this chapter shall apply to procurement of any constructhon or planmng and
design services for construchon by a Virginia pot-for-profit corporation or organization not otherwise
specifically exempted when the planming, design or construction 1s funded by state appropnations
greater than $10,000 unless the Virgima not-for-profit corporation or orgamzation 15 obligated to
conform to procurement procedures which are established by federal statutes or regulations, whether
or not those federal procedures are 1n conformance with the provisions of thus chapter

J The provisions of thus chapter shall not apply to stems purchased by public mstitutions of hugher
education for resale at retal bookstores and similar yetml outlets operated by such smstituton
However, such purchase procedures shall provide for competiion where practicable

K. The provisions of thus chapter shall not apply to the Virgaus Port Authonty m the exercise of
any of sts powers m accordance with Chapter 10 (§ 62 1-128 et seq) of Title 62 1, provided the
Authonty implements, by pohicy or regulation adopted by the Board of Commussioners and approved
by the Department of General Services procedures to ensure fuirness and competiiveness m the
procurement of goods and services and m the admimstration of its capital outlay program. Thus
exemphon shall be apphicable only so long as such policies and procedures mecting the requirements
remain i effect.

L Notwithstanding the foregoing provisions of this section, the selection of services by the Board
of the Virgima College Savings Plan relsted to the operation and admmmstraton of the Pian,
mchiding, but not hmmited to, contracts or agreements for the management, purchase, or sale of
sutbonzed investments or sctuanal, record-keeping or consulting services, shall be govemed by the
standard set forth mn § 23-38 80 and shall not be subject to the provisions of this chapter

M Notwithstanding the provisions of this section, the selection of services by the Umversity of
Virgina related to the management and mvestment of sts endowment funds shall be governed by the
Uniform Management of Institutional Funds Act (§ 55-268 1 et seq) as required by §23-76 1 and
shall not be subject to the provisions of thus

N Notwithstanding the provisions of this section, the selection of investment management services
by the State Treasurer related to the external management of funds shall be governed by the standard
set forth an § 2 1-328 14, and shall be subject to competiive guidefines and pohicies that are set by the
Commonwealth Treasury Board and approved by the Department of General Services, and not be
subject to the provisions of thus chapter

§11-35 1 Permined contracts with certawn religious organizations purpose hmitanons
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A It 1s the intent of the General Assembly n accordance with the Personal Responsibility and
Work Opportumity Reconcihation Act of 1996 PL §§ 104-193 1o authorize public bodies 1o enter
into contracts with faith-based orgamzations for the purposes described in this section on the same
basis as any other nongovernmental source without impainng the religious character of such
organmzation and without diminishing the religious freedom of the beneficiaries of assistance provided
under this section

B For the purposes of this section “faith-based orgamzation™ means a rehigious organmization that
is or apphes to be a contractor 1o provide goods or services for programs funded by the block grant
provided pursuant to the Personal Responsibihty and Work Opportunity Reconcihation Act of 1996
PL §5104 193

C Pubhc bodies 1n procuring goods or services or in making disbursements pursuant to this
section shall not (i) discnminate against a faith based orgamzation on the basis of the orgamzanon's
rehgious character or (i) impose conditions that (a) resinct the rehgious character of the faith-based
organizanon except as prowided in subsection F or (b) impawr dimimish or discourage the exercise
of religious freedom by the recipients of such goods services or disbursements

D Public bodies shall enisure that all invitanions to bid requests for proposals contracts and
purchase orders prominently display a nondiscrimination statement indicaning that the public body
does not discriminate against faith-based orgamzatons

E A faith-based organization contracting with a public body (1) shall not discniminate against any
recipient of goods services or disbursements made pursuant to a contract authorized by this section
on the basis of the recipient's religion rehgious belef refusal to paricipate 1n a rehigrous pracnce
or on the basis of race age color gender or natonal ongin and (u) shall be subject to the same
rules as other orgamzations that contract with public bodies to account for the use of the funds
provided however if the faith-based organization segregates public funds into separate accounts
only the accounts and programs funded with public funds shall be subject to audit by the public body
z;thing in clause () shall be construed to supercede or otherwise overnde any other apphcable state

F Consistent with the Personal Responsibility and Work Opportumity Reconciliation Act of 1996
PL §§104 193 funds provded for expenditure pursuant to contracts with pubhc bodies shall not be
spent for sectarian worship instruction or proselynning however this prohibiion shall not apply to
expenditures pursuant to contracts if any for the services of chaplains

G Nothing in this section shall be construed as barning or prohibinng a faith-based organization
Jrom any opportumity to make a bid or proposal or contract on the grounds that the faith-based
organization has exercised the right as expressed in 42 US C (§ 2000e-] et seq) to employ persons
of a particular rehgion

H If an wndividual who apphes for or receives goods services or disbursements provided
pwrsuant to a contract between a pubhic body and a faith-based orgaruzation, objects to the religious
character of the faith-based orgamzanon from which the indrvidual recesves or would recewve the
goods services or disbursements the public body shall offer the individual within a reasonable
period of ime after the date of his objection access to equivalent goods services or disbursements
Jrom an alternanve provider

The public body shall provde to each indwdual who applies for or recerves goods services or
disbursements provided pursuant to a contract between a public body and a faith based orgamzation
a nonce in bold face type that states "Neither the public body's selechon of a chantable or
Jaith-based prowvider of services nor the expenditure of finds under this contract 1s an endorsement of
the provider’s charitable or religious character practices or expression No prowder of services may
discriminate against you on the basis of rehgion a rehigious behef or your refusal to actively
parncipate in a rehgious practice If you object to a particular provider because of sts religious
character you may request assignment to a different pronder If you beleve that your nights have
been wiolated please discuss the complant with your provider or monfy the appropriate person as
indicated in this form "



013564576

HJ682

1/18/01 10 57

Vool aANhWwim

2001 SESSION

013564576
HOUSE JOINT RESOLUTION NO 682
Offered January 10 2001
Prefiled January 10 2001
Requesting the Secretary of Public Safety to study the role in which chantable private faith based
and other organmizations and programs may provide services to ex-offenders to reduce recidivism

Patron—McDonnell
Referred to Commuttee on Rules

WHEREAS, for many ex-offenders the pnison system has become a revolving door and

WHEREAS the rate of recidivism for ex-offenders 1s about 40 percent meanng that two out of
five ex-offenders return to pnison and

WHEREAS the annual cost to house an inmate 1s more than $20 000 and besides the economic
drain on public resources the high rate of recidivism causes immeasurable dramn on famlies and
commumtes and

WHEREAS Operation Tumaround 1s a volunteer partmership between the state and local faith
business educaton and human resource communittes and its goal 1s to help ex-offenders become
productive law-abiding members of therr communities and

WHEREAS, holishc 1n its approach, Operation Tummaround attempts to help ex-offenders by
offermg hfe skills courses mentonng, career counsehing and other assistance to gamn employment
and assistance with housing and

WHEREAS the Commonwealth 1n its attempts to reduce recidivism rates peeds to examine a
vanety of avenues to develop programs that will provide ex-offenders with the life skills necessary to
avoid cnme and become a productive member of the commumty now therefore be it

RESOLVED by the House of Delegates the Senate concurnng, That the Secretary of Public Safety
study the role 1n which chantable private faith based and other orgamizatons and programs may
provide services to ex-offenders to reduce recidivism The Secretary shall examne but not be hmited
to the possible expansion of Operation Turnaround and the development of other similar programs
that utihize the efforts and contnbutions of chantable pnivate faith-based and other orgamizations and
programs to rehabilitate ex-offenders

All agencies of the Commonwealth shall provide assistance to the Secretary for thus study upon
request

The Secretary of Pubhc Safety shall complete his work in ttme to submit his findings and
recommendations to the Governor and the 2002 Session of the General Assembly as provided in the
procedures of the Division of Legislative Automated Systems for the processing of legislative
documents
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GENERAL ASSEMBLY OF VIRGINIA — 2001 SESSION

HOUSE JOINT RESOLUTION NO 683

Continuing the Special Task Force Studying Ways Faith-Based Community Service Groups May
Prowvide Assistance to Meet Social Needs

Agreed to by the House of Delegates February 22 2001
Agreed to by the Senate February 21, 2001

WHEREAS House Jont Resolution No 764 (1999) estabhished a Specral Task Force to Study
Ways Faith Based Groups May Provide Assistance to Meet Social Needs and ‘

WHEREAS House Jomnt Resolution No 291 (2000) continued the Special Task Force and

WHEREAS beginning 1n 1996 with the adoption by Congress of the Personal Responsibiity and
Work Opportunity Reconciliation Act, "chantable choice” language has been added to a wide range of
federal social service programs to expand opportumties for faith-based orgamzations to compete for
government funds to provide services and ‘

WHEREAS, federal funds covenng substance abuse treatment, welfare Welfare to Work, and
Community Services Block Grants include "chantable choice” language and

WHEREAS additional apphcations of “"chantable choice are mow on the table mn Congress
including fatherhood mitiatives juvemle justice public health and hiteracy and

WHEREAS the Bush admimstration has declared a commitment to expanding this concept to new
areas of funding including the creation of a hugh-level Office of Faith-Based Imtiatives, and

WHEREAS for many ex-offenders the pnison system has become a revolving door and

WHEREAS, the rate of recidivism for ex-offenders 1s about 40 percent, indicating that two out of
five ex-offenders return to pnison and

WHEREAS the annual cost to house an mnmate 1s more than $20 000 resulting in &n economic
drain on public resources and the hugh rate of recidivism causes immeasurable drain on families and
communmties and

WHEREAS Operation Turnaround 1s a volunteer partnership between the state and local faith
business education and buman resource organizations whose goal 1s to help ex-offenders become
productive law abiding members of therr communities and

WHEREAS Operation Turnaround attempts to help ex-offenders by offening a holistic approach to
assistance ncludinc hfe skills courses, mentonng career counseling and assistance m gaining
employment and housing and

WHEREAS to reduce recidivism rates, the Commonwealth needs to examine a vanety of avenues
to develop programs that will provide ex-offenders with the life skills necessary to avoid cnme and
become productive members of the commumty and

WHEREAS the Special Task Force has made several recommendations for the expansion of the
"chantable choice” provisions i state government and 1s actively working with the new Liaison
Office withun the Office of the Secretary of Health ard Human Resources to expand opportunities for
faith-based and chantable orgamzations to become nvolved 1n the provision of human services and
continued oversight 1s necessary and desirable now therefore be it

. RESOLVED by the House of Delegates the Senate concumng That the Special Task Force

Studying Ways Faith-Based Community Service Groups May Provide Assistance to Meet Social
Needs be continued The Special Task Force shall consist of 14 members which shall include 8
legislative members and 6 nonlegislative members to be appointed as follows 5 members of the
House of Delegates to be appointed by the Speaker of the House 1 accordance with the pnnciples of
proportional representation contained in the Rules of the House of Delegates 3 members of the
Senate to be appoimted by the Senate Commitiee on Privileges and Elections § citizen members 3 of
whom shall be appomted by the Speaker of the House and 2 of whom shall be appomnted by the
Senate Committee on Pnivileges and Elections and the Lieutenant Governor

The Special Task Force shall complete sts objectives pursuant to House Jomnt Resoluhon No 764
(1999) and House Joint Resolution No 291 (2000) The Special Task Force shall also request the
Secretary of Health and Human Resources to study the role in which chantable private faith-based
and other organizations and programs may provide services to ex-offenders to reduce recidivism
including the possible expansion of Operaton Turnaround and the development of other sumilar
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programs that uthze the efforts and contnbutons of chantable pnivate, faith based and other
orgamizations and programs to rehabihtate ex-offenders and report hus findings and recommendations
to the Special Task Force for its consideration on a date as may be determined by the Task Force

The Division of Legislative Services shall continue to provide staffing for the study

All agencies of the Commonwealth shall provide assistance to the Special Task Force upon
request.

The direct costs of this study shall not exceed $12 500

The Special Task Force shall complete 1ts work 1 time to submut its final wntten findings and
recommendations which shall include the findings and recommendations of the Secretary of Health
and Human Resources by November 30 2001 to the Governor and the 2002 Session of the General
Assembly as provided 1n the procedures of the Division of Legislaive Automated Systems for the
processing of legislative documents

Implementation of tlus resolution 1s subject to subsequent approval and certificaton by the Jomnt
Rules Commuttee The Commuttee may withhold expenditures or delay the penod for the conduct of
the study






	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



