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Special Task Force to Study Ways FaIth-Based Community Service Groups May
Provide Assistance to Meet Social Needs

I Executive Summary

The onglnal goal of the SpecIal Task Force was to detennloe the best method to accomplIsh the
goal of enhancIng the Implementation of the "charItable chOIce" prOVISion of the Personal
ResponsIbIlIty and Work OpportunIty ReconCIlIation Act of 1996, known as the Welfare Refonn
Act (P L 104-725) Congress mcluded In tins legislatIon the "chantable choIce" provIsion
whIch was Intended to encourage states to contract WIth faIth-based sOCIal servIces prOVIders In
the delIvery of these welfare servIces whlle protecting the religIOUS character of the orgarnzatlons
and the relIgIOUS freedom of Its clients

In Its first year the SpecIal Task Force made a number of recommendatIons (House Document
No 103 2000) all of WhICh passed the General Assembly to
• create a liaIson office to prOVIde outreach trainIng networkIng Information and asSIstance to

faith-based and chantable organizatIons .that wish to particIpate In the provIsIon of SOCIal
services

• encourage all state agenCIes to examIne theIr program needs and Include faith-based and
chantable orgaruzatlons, and encouragIng private donations by eligible IndivIduals to groups
prOVIdIng services to welfare reCipIents

• recommend budget language that would support some additIonal assIstance to food banks to
expand theIr current efforts

• evaluate the opportunities WithIn the programs adminIstered by the Department of SOCial
ServIces to expand the use of vouchers for the purchase of SOCIal servIces In a fiscally and
programmatically responSible manner where clIents would be free to choose from among
approved programs that meet general crItena for poSitIve outcomes that can be measured,

• expand the VirgInia Neighborhood ASSIstance Program (NAP) to Include donations from
IndiVIduals to programs IncludIng faIth-based organIzatIons that meet the cnterla of the
program (Currently, only bUSInesses and certaIn profeSSIonals qualify)

• extend the Special Task Force for an additIonal year to contInue Its work

In Its second year of study, the Task Force held four meetIngs In RIchmond and Norfolk to
receIve status reports on the Implementation of Its recommendations made the preVIOUS year and
to contInue to examIne the adVIsability of expanding the use of "charitable chOice" WithIn state
programs and how to best accomplIsh thIS goal while meetIng legal and constItutIonal
constraints To assure that the work of the Task Force was InclusIve of all opIniOns each
meetIng set asIde tIme for a publiC hearing to allow Interested parties to share theIr InformatIon
With the members The Task Force heard reports from both advocates and opponents on how the
ImplementatIon of "chantable chOIce" would work Including practIcal as well as constitutIonal
Issues



The Task Force contracted wIth Stanley Carlson-ThIes of the Center for PublIc Justice In
WashIngton D C (now with the Wlnte House Office on FaIth-Based Initiatives) to produce a
report on Implementation of "chantable choice" In Vlrglrua as well as other ways the government
can promote greater SOCIal action by faith-based organIzatIons

The report, presented In November 2000 was adopted by the task force and serves as a
suggested lIst of viable optIons that the state can Implement to develop faIth-based organizations
as an Important provider of socIal servIces The Task Force used thIs document as well as a
number of recommendations made by Task Force members as well as other speakers appeanng
before the Task Force to develop its final recommendations

The Task Force also heard testImony about several new Initiatives WIth community and falth­
based groups, IncludIng RIght ChOIces for Youth (reducIng nsky behaVior) Power UP
(providIng computer training), and Operation Turnaround (reducIng criminal reCidIvIsm) In
fact, the Task Force learned In Its first year of work the extent to whIch state and faith-based
organIzatIons already cooperate to provide needed servIces Last year, eXIsting relatIonshIps and
programs continued to grow, helped, In some cases by legislatIon passed by the 2000 General
Assembly

To better assess the extent and type of commuruty cooperation that IS already working to help
provIde socIal servIces, the Office of the Faith-Based LiaIson, at the request of the Task Force
conducted a survey of local Community Action AgenCies and departments of social servIces to
detennlne what sort of arrangements they had WIth faIth-based and communIty organIzations and
to determine theIr unmet needs The survey IndIcated that publIC agencies had arrangements that
ranged from contractual to Infonnal and that the faIth-based and commumty organIzatIons
provIded a Wide varIety of servIces Unmet needs varied from one lOCalIty to another and also
covered a Wide spectrum food hOUSIng, transportatIon chlldcare, credIt counselIng, companion
services mentonng respIte care, etc

In connectIon WIth Its October meeting the Task Force also co-sponsored a one day conference
In Norfolk to Introduce local faIth-based and charItable organIzations to the concept of chantable
chOice and to provIde an open forum for all organIzatIons

The Task Force concluded the year by recommendIng that the General Assembly extend It work
for another year, whIch was approved A recommendation that the Secretary of PubliC Safety to
evaluate the use of "charitable cholce fl In correctIons WIth emphasIS on expandIng OperatIon
Turnaround was incorporated Into the work of the Task Force

The recommendatIons of the Task Force and results are lIsted on page 22
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II Charitable Choice Initiatives on the Federal Levell

BegInning WIth the t996 federal welfare refonn law the Personal ResponsIbIlIty and Work
OpportunIty ReconCIliation Act (PRWORA) Congress has proposed adding CharItable Choice
language to a wIde range of federal socIal servIce programs In order to expand the opportunity
for f81th based organIzations to compete for government funds to provIde servIces

Chantable Choice currently covers the followIng federal funds
• Substance abuse prevention and treatment funds admInIstered by the Substance Abuse and

Mental Health ServIces Adnunlstration (SAMHSA reauthonzatlon as part of the ChIldren's
Health Act of2000 P L 106-3] 0)

• Temporary Assistance for Needy FamIlIes funds (PRWORA 1996)
• Welfare-to-Work funds (1997 amendment to PRWORA)
• Commuruty Services Block Grants (1998 reauthonzatlon ofCSBG)

CharItable ChOIce language IS currently beIng considered for InclUSion In other programs as well,
Including the "Fathers Count Act It JuvenIle Justice the New Markets/Amencan Commuruty'
Renewal Act, and Even Start spendIng for educatIon

Much was heard In the natIonal presidentIal campaign In 2000 about the antIcIpated expansion of
the use of faIth-based orgamzatlons and new areas of funding by both candIdates PresIdent
Bush has establIshed an Office of FaIth-Based InItIatIves Within the White House to promote
compliance WIth CharItable ChOIce and to faCilitate faIth-based actIon In other ways

III PromotIng Expanded Community Service by Virginia's Faith
Communities A Report to the SpeCial Task Force

Dunng the study the SpeCIal Task Force felt that assistance through contractual consultancy
With an advocacy orgaruzatlon experienced In the ImplementatIon of CharItable ChOIce would
expedite Its work A contract was made With Stanley Carlson-Tlues of the Center for PublIC
JustIce In WashIngton D C for that purpose The report was to (1) outline ways m addition to
Chantable ChOIce by which government can promote expanded social action by f~lth-based

organIzatIons, (11) propose ways the Commonwealth mIght help equIp faith-based organIzatIons
to take on larger SOCial servIce roles (III) suggest how to make the Commonwealth's faIth lIaIson
as effective as possible and (IV) recommend steps to ensure that Charitable ChOice IS

Implemented In the Commonwealth (A copy of the body of the report IS found In AppendIx A)

The report suggests that ftthe best strategy for the SpeCial Task Force IS to promote models
Ideas, and strategIes that are catalytIC - that clear away bamers promote collaboration,
strengthen the faith sector and make govenunent more hospItable to faIth-based organIzatIons
Then faith groups In dIfferent places can change and expand theIr actIVities as they see new
opportumtles And government offiCIals WIll be freed to be creatIve as they redeSIgn programs In

J Stanley Carlson Thles Promoting Expanded Community ServIce by VIrginIa s Faith CommunItieS A Report to the
SpeCial Task Force The Center for PublIc JustIce November 29 2000
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response to changing needs, the groWIng activitIes of community and faith-based organIzations
and the emergence ofnew collaboration partners"

The report states that the Commonwealth can pursue many avenues In additIon to Chantable
ChOIce to stimulate greater communIty servIce by faIth-based organizations IncludIng

• EstablishIng a charity tax credit
• InItIatives to strengthen marriage and parentIng and fatherhood Wltlun mamage,
• Creating of a stateWIde mentonng program that utIlizes congregatIons as well as other

commuruty groups
• Creating of a referral network to orgaruze faith-based groups to ensure that people

needing asSIstance are directed to the best places,
• Establishing of Innovative grant programs, not limIted exclUSIvely to contractual

relatIonshIps to encourage the development of InnovatIve servIces where the
providers, rather than the government, define the servIces WIthin limIts

• FundIng only those programs both secular and faIth-based that are proven through
performance evaluations to be effectIve ThiS standard should apply to all providers
regardless of their history of contractual arrangements

• ExpandIng the capaCIty of faith-based organIzatIons to serve by ImprOVIng the
managerIal and delivery capacIty of potential partners through conferences that offer
good models of programs and collaborations offer technical asSIstance and gIve
leaders of faIth-based organIzations the opportunIty to meet With each other as well as
meet WIth government procurement and program offiCials, fundIng deSIgnated
speCifically for nOVIce orgaruzatlons, Including faIth-based, creatIng an Incubator
program that would fund community-based groups to prOVIde technical aSSIstance to
small and novice organizatiOns, and, haVing the legislature authonze appropnate
departments to expend up to a certain small percentage of procurement funds as
supplements to contracts In order to expand the capacIty or Improve the Infrastructure
of a faIth based or community group so that the group IS able to collaborate WIth
government

• ContractIng WIth a prIvate entIty to prOVide technical asSIstance and InformatIon
about fundIng opportunItIes to faith-based organizations and other secular communIty
groups

• CreatIng a consolidated communIty funding pool, such as that In Fairfax County to
make It easier for organIzatIons to apply for funds decrease unfruItful competItIon
and better coordinate servIces

• Government should faCilitate IntermedIary arrangements whereby small
congregatIons whIch are too small on theIr own to prOVIde servIces and do not Wish
to grow can contract With a larger organIzation to become thetr adminIstrator and
link to government EssentIally they become subcontractors However, It may tale

. government InterventIon to accomplish thIS
• Reforming the procurement proce"ss by breakIng large contracts Into smaller ones

SimplifYing the Request for Proposal (RFP) process, and prOVIdIng technical
assistance to novice organizatIons
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• Expanding the use of vouchers whIch promotes clIent choice and responsIbility,
dIversity of services, and a less mIcro-managing relationshIp between government
and service provIders

• EstablishIng alternative accredItation requirements for programs that may not meet
tradItional standards but which must stili meet alternatIve accountabilIty standards

• Making the office of the faIth lIaIson more effective, the poSItion should be
Independent of any other responsIbIlIties occupy a distInct organIzational location
occupy a promInent place on the Department's web sIte homepage have a toll-free
number that IS well-publIcized, be known to every department official who deals With

the publiC be VISIble 10 the communIties, sponsor conferences and asSist at
conferences held by other entItles Interested In providing faith-based services, have
counterparts In other departments have the responsibilIty of Jdentlfylng bamers to the
success of such a program, and operate an Internet "bulletIn boardu where
Information can be exchanged

IV New Initiatives WIth CommuDlty and Faith-Based Organizations 10

Virginia

The SpecIal Task Force heard testImony about several new ffiltlatlves WIth community and falth­
based organIzations IncludIng Right Choices for Youth, Power UP, and Operation
Turnaround

Right Choices for Youtb

RIght ChOIces for Youth IS a campaIgn seekIng to partner the communIty WIth faIth-based
organIzations In order to help gUIde our youth In making the fight choIces for theIr futures
regarding the five nsk behaViors of alcohol drugs, sex tobacco and Violence In 2000, the
Governor's budget Included $2 2 mIllIon for the biennium A stateWide conference and five
regIonal conferences were held to get the message out to commuruty leaders to take back the
focus of the program to theIr localities, Identify local organIzatIons that work With youth, and
encourage local bUSInesses to finanCIally support these orgarnzatlons Seed grants are being
developed to be given to faIth based and community organizations to help these organizatIons
reach youth to prevent certaIn behavIors or to asSIst In ImprOVIng theIr lIves

Power UP

Power UP IS a new nonprofit organIzatIon that Intends to prOVide technology resources In
communIty and educatIon-based locatIons throughout VIrginIa and IS dedicated to helping
underserved youth succeed In the digital age The Commonwealth recently commItted a $3
mIllIon grant to Power UP and WIll open approXImately 100 locatIons throughout VIrginia In the
comIng months FaIth-based organizatIons WIll be among the pOSSIble locatIOns allowed to
compete to become Power UP grantees
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VIrgInia Business Education Partnerships

The VlrgIma Business Education PartnershIp has partnered both dIrectly and Indirectly WIth a
number of faIth based orgamzatlons over the course of thIS year ApprOXImately $3 3 millIon
from federal School-to-Work funds, IS earmarked for faIth-based programs Not all the churches
directly use the grant dollars

There are three maiD types of grants given

+ Local Partnership Grants are grants given to school systems and allow schools to partner
WIth local faith-based organizatIons An example of thIS type of grant IS found In the
Portsmouth school system, which uses Its grant for "Arnenca's Promise," "Hampton Roads
AllIance for Youth" and "Malong a DIfference FoundatIon"

+ Local Pilot Initiative are dIrect grants to faIth-based organIzations These grants have been
gIven to organIzations such as "A Commumty that Cares" In New Kent County, "MakIng a
DIfference Foundation" throughout the TIdewater area, and "Stay Up Wlule You are Out"
In the Newport News area, winch helps students who have been expelled from school keep
up WIth their studies

+ StateWide Grants are gIven to stateWIde organizations

Operation Turnaround2

Operation Turnaround (OT) IS a collaborative effort between VIrginIa's publiC safety agencIes
and local faith, bUSiness education, and human resource communItIes As a volunteer
partnershIp for safer commumtles OT seeks· to reduce cnmlnaJ recIdiVism In the
Commonwealth For many ex-otTenders, the pnson system has become a revolving door The
rate of recidiVism of ex-offenders IS about 40 percent, whIch means that two out of five ex­
offenders return to prIson 3 ThIS cycle of re-Incarceratlon creates tremendous burdens on the
Commonwealth and Its communItIes The annual cost to house an Inmate IS more than $2 I 000
and creates a drain on publiC resources BesIdes economIC costs, hIgh recIdiVIsm straIns famtlles
and drains communitIes The first few months away from the htghly structured enVIronment of
prIson are cntlcal to the successful re-entry of the ex-offender Into the communIty, and
psychologists can document a strong correlation between poor coping skIlls, destructive attItudes
and cnmloal reCIdIVIsm 4

In response to these concerns, OT was created as a JOlot effort between the Departments of
Corrections, JuvenIle JustIce CorrectIonal Education, and the VIrginIa Parole Board to help ex­
offenders beat the odds of returnIng to the system The aim of OT IS a pennanent change In
behaVior and the faith communIty 15 conSIdered a prominent partner The program recruits and
traIns mentors for ex-offenders exclUSIvely from the ecumenIcal faIth communIty, but
partICIpation for ex-offenders IS voluntary Palnngs of mentors to ex-offenders IS screened to

., OperatIon Turnaround A Comprehensive Report March 1999 to December 2000 SubmItted to the Office of the
Secretary ofPubhe Safety by the Vrrgmla Department ofCorrections December 15 2000
J Estimates of reCidiVism vary With the length of the foJJow up perIod and the measure used to estunate the rate
ReCidIVIsm rates can be based on mCldences ofre arrest reconViction or re mcarceratlon Vrrgmla uses re
mcarceratlon to estnnate reCIdIVIsm
4

Drs Vernon Qumsey and Edward Zamble The CrImInal ReCidiVism Process Cambridge University Press 1997

6



respect the relIgious beliefs and traditIons of the ex-offender After the ex-offender consents he
IS assigned two mentors and receIves help for a mInimum of 12 months wIth additIonal tIme as
agreed to by the participant and the mentors Under Ideal cIrcumstances the ex-offender begIns
the program wlule still In custody and Involves the family whenever possible Currently, the
program targets nonvIolent offenders In state prisons and state-responsible prIsoners serving time
In local JaIls Expansion Into the JuvenIle faCIlIties IS antIcIpated In the future

The 'collaborative aspect of OT IS deemed as the element that .makes It effectIve Potential
employers come prlmanly from the business community the educational comtnuruty prOVides
technIcal and vocatIonal trwmng and the human resource community prOVides a SOCIal servIce
safety net for ex-offenders and theIr families thus addreSSing the "total person II The goal1s to
help the ex-offender address Vital Issues that are key to preventing re-entry Into the system .. Jobs,
housIng, and relatIonships With families and others

As of December 2000 147 Inmates had completed the lIfe skills trainIng program, 52 Inmates
had been assigned mentors 287 persons had traIned as mentors 248 other volunteers had SIgned
up to partIcIpate, and 32 houses of worshIp had Signed up to particIpate In OT Future expanSIon
will likely depend upon the receIpt of grants from the federal govenunent and appropnatlons on
the state level

Faith, Freedom, and Family The Value of PartnershIps and Creating Linkages

The Special Task Force co-sponsored under the leadershIp of Carolyn Lincoln of Baby Steps,
Inc and a former member of the Task Force, a conference to Introduce a number of local falth­
based and chantable organizatIons to the concept of "chantable chOIce" and to prOVIde an open
forum for all organIzatIons The day-long conference prOVided a number of speakers as well as
Included the fonnal meeting and publIC heanng by the Task Force WhIle not all speakers and
organizatIons favor the concept of ' chantable choIce" the Task Force VIewed the results of the
conference to be POSitive cooperatIon and communIcatIon between partIes that are Interested In
the delIvery of SOCIal servIces to those 10 need It IS hoped that other such conferences can be
held to prOVide education, training, and networking OpportunltJeS among SOCIal servIces
prOViders

V Voucher System (SJR 253, 2000)5

VIrglriIa, through Its ImplementatIon of the Workforce Investment Act (WIA) IS developIng a
voucher system "IndIVIdual empowerment through Informed customer chOIce" IS one of the
gUIding pnnclples of the WIA Adults are gIven the opportunIty to choose trainIng programs and
tratnIng SItuatIons through a voucher system or IndiVIdual tralmng accounts A master lIst
compIled by the VIrginIa Employment CommISSion (VEe) Includes all certified programs and
prOVIders throughout the Commonwealth Much the same type of system could be used to
prOVIde servIces to clIents In the SOCIal servIces network Senate JOInt ResolutIon 253 does not
speCIfically refer to "charitable choice" but IS included In the package of resolutions on thIS
subject As there 1S lIkely to be controvers)' surroundIng the Involvenlent of fatth-based

, Vouchtrr System and Senate JOint Resolution 253 Report of the Department ofSoclaJ Services 2000
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orgarnzatlons In providIng government financed services the use of vouchers could help address
thIs problem GIving clIents the freedom of chOIce to choose from avaIlable providers could
elimInate the government from being Involved In the selection process on a personal basIS What
WIll be needed, however IS a central list of state-certified servIce providers such as IS beIng
accumulated by the VEe The first step In the process Will be to develop certification crltena
Secondly local Department of Social Services should be Involved In the selectIon process With
the WlA the local Workforce Investment Areas subnut the names of traInIng provIders [that]
meet established certification requirements The VEe makes the final deCISion on Inclusion on
the state lIst As the first constitutIonal challenge to "Chantable ChOice" has been filed In Texas,
the voucher system could help elIminate or lessen one objection to faIth-based providers
FollOWIng are examples of what some other states and localitIes are dOing WIth vouchers and
some InformatIon on the opportunitIes that "Chantable ChOIce" can offer DSS partiCipants

Maryland

Some Maryland counties are expenmentlng With uSIng vouchers for servIces through ChIld
ProtectIve ServIces, such as day care, parenting classes, counselIng and emergency servIces
The voucher system IS also used for transportatIon In Anne Arundel County and BaltImore
Payment for transportation services IS allotted through the EBT (Electronic Benefits Transfer)
card SimIlarly BaltImore uses a locally funded food voucher system for reSIdents who are
Ineligible for the federal Food Stamp Program

West Virginia

In 1998, RepublIcan Governor CeCil Underwood made school clothIng vouchers avaIlable to all
eligIble K-12 students In publIC and pnvate schools Each chIld receives a $100 voucher to buy
clothIng or seWing matenal for clothIng The voucher system IS financed through the federal
SSBG Title XX (SocIal Services Block Grant), WIth an estimated state cost of $2 5 to $3 millIon
annually

Other Voucher Initiatives

Some county SOCIal servIces agencies In Colorado use their EBT system to pay for services such
as work clothIng and shoes The amounts are usually under $100 At least SIX states have started
programs that allow people to trade In theIr guns for vouchers to purchase food or merchandIse
PhoeniX and Sacramento reSIdents can get vouchers to purchase new electnc lawnmowers when
they trade In gas-powered lawnmowers ReSIdents In New York ChIcago and other large Cities
can purchase vouchers at local stores to give panhandlers for food, laundry servIces, or bus
services MIchIgan started a "Tool Chest Program" where reCIpIents receive vouchers for
variOUS servIces to Improve their employabilIty Several states, such as Massachusetts, have
developed voucher systems to pay for child care and allow reCIpients chOIce options
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Chantable Choice

Under the ItCharItable ChoIce' provIsion, states may use dIrect contracts or voucher systems to
provIde fimdlng to both secular and faIth-based organIzatIons for a wIde range of servIces
These may Include such programs as

• Work Programs - subsIdized Jobs community service posItIons, on-the-Job tralmng, Job
search help, Job readIness preparation Job skIlls trainIng, vocatIonal education trainIng, or
GED programs

• Food Programs - subSidized meals food pantnes or trainIng In nutntIon, shopping, or
food budgeting

• Maternity Homes - unmamed minors and expectant mothers who cannot stay With theIr
parents, and adult supervised reSidential care, second chance homes and other SUItable
lIVing arrangements

• Medical and Health ServIces - abstInence educatIon, drug and alcohol treatment programs
vocatIonal rehabilItation services or health clinICS

Concern over the problems relIgIOUS SOCIal service prOVIders have encountered In finanCIal and
non-financial relatIonshIps WIth government as well as the realizatIon that welfare reform
wouldn't work WIthOut InvIgorated efforts by the faIth community prompted Senator John
Ashcroft RepublIcan of MISSOun (now Attorney General) to Incorporate expliCit protections for
religIOUS groups Into the landmark 1996 federal welfare refonn law uOne of my goals In

proposlng the tlCharrtable ChOice" prOVISIon was to encourage faith-based organIzatIons to
expand their Involvement In the welfare reform effort by prOVIding assurances that theIr relIgIOUS
Integnty would be protected" Ashcroft explained Under "Chantable ChoIce" religiOUS groups
acceptIng government money are pennltted to maIntaIn control of the definition ofthelf relIgIOUS

miSSion appOInt theIr governIng board Without state Interference, preserve a relIgIOUS
atmosphere In their faCIlIties, and dlsCnmtnate on the basts of religIon In their lunng practices

Even before federal reform, MlSS1SSIPPl launched Its ambitIOUS "FaIth and Families" InItiatIve
Aimed at fostering mentorlng relationshIps between congregations and IndIVIduals maktng the
tranSitIon from welfare to work the program now Involves more than 850 churches Texas also
used thIS Idea and has forged some 431 mentonng relatIonshIps through Its "FamIly PathfindersI'
Initiative Local government agencies In numerous Cities - among them, San DIego
Minneapolis, Montgomery Seattle and AnnapoliS - are partnenng WIth churches In new efforts
to prOVIde Job readIness traInIng day care transportation and mentonng to welfare reCIpIents
AdditIonally several faith based organIzations have JOined together to establIsh a new web Site,
called "Churches at Work U whIch WIll serve as an InformatIon clearinghouse about faith-based
efforts to serve needy families

CongressIonal supporters of "Chantable ChOIce" are not wattlng for a definitive resolutIon to the
constItutIonal debate RepubliC RepresentatIves James Talent (MiSSOurI) and J C Watts
(Oklahoma) have Incorporated Chantable ChOIce-type language In their' CommunIty Renewal
ProJect" bill Attorney General Ashcroft was pushIng legIslation that expands the "Charitable
ChOIce" protectIons to cover most federally funded SOCial services (currently only partnerships
funded from the Temporary ASSIstance to Needy Families block grant are covered)
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In Texas chantable choIce provides opportunity for communIty collaboratIon, Including the
folloWing areas

• establIshIng financial and non-finanCial agreements through contracts WIth
organIzatIons as prOViders of servIces

• engaging In several hundred regIonal InItIatIves WIth community organIzatIons
• utilizIng volunteer services to gain work experIence and prOVide medical services
• prOVIdIng personal care Items clothing, payment of utllrty bIlls tax preparatIon

asSistance,
• prOVIding emergency food supplIes, home repairs, Interpreter servIces, and VISIts to

nursing homes, and
• provIdIng an InterfaIth SOCIal ServIce MISSion DIrectory to serve as a resource gUIde

for communIty organizatIons

VI Department of SOCial Services Collaboration WIth Faith-Based
Organizations

In Its first year of work, the Special Task Force was pleased to find the extent to whIch the state
and faith-based and chantable organIzations already cooperate to prOVide needed servIces
Because most programs are operated by local departments of SOCial servIces who work dIrectly
With the organIzation, It IS dIfficult, if not Impossible to compile a complete list of the worlang
relatIonships that currently eXIst The VirginIa Department of SOCial ServIces (VDSS) works
WIth faIth-based organizatIons In a varIety of ways to prOVide support to familIes transltlorung
from welfare to self reliance VDSS has communIty resource development efforts underway that
bnng together the SOCIal servIce system and Its communIty partners Including churches and
synagogues

Though not an exhaustive list, the follOWIng efforts demonstrate the types of collaboratIon the
Department has WIth faIth-based organIzatIons

• The RespIte Child Care for Homeless FamIlies InItIatIve involves workIng WIth
representatives from the shelter, communIty, and child care sectors to develop respIte
child care slots for homeless children

• The Department approved 766 religiously exempted child day programs In VirgInIa
WIth a capaCIty to serve 54 636 chIldren These programs are among the child care
optIons avatlable to temporary assistance reCIpIents

• The Refugee Resettlement Program has historIcally worked With faIth-based
orgaruzatlons The Office of Newcomer ServIces contracts With four faIth..based
organIzatIons for resettlement of refugees IncludIng the CatholIC DIocese of
RIchmond the VIrgInIa CouncIl of Churches the Commonwealth CatholIC CharItIes,
and Lutheran SOCIal Services

• The Department of SOCial ServIces Office of Community ServIces admInisters the
CommuDlty Services Block Grant Program (CSBG) ThIs Includes oversight for
the network of 26 local community action agencies and three statewide communIty
actIon organIzations eAA's mISSion IS to address the Issues of poverty and to
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Increase the self-sufficIency of low Income famIlIes They offer a broad range of
antI-poverty programs and work collaboratlvely With other agencIes to bUild a
network of support for the most vulnerable populations In the Commonwealth Every
agency In the network has a close relatIonshIp WIth the faith community They are
represented on boards of directors and are close partners In the prOVISIon of
emergency servIces In addItIon to emergency services, the network works In
partnershIp with the f31th commumty In a broad range ofhuman service programs

• Child Protective Services has a contract With St Joseph's Villa through the
CommunIty-Based Family Resource and Support Program The contract IS for the
FamIlies First Program Thts IS a parent education and preventIon program for
families of school-age children with developmental disabIlities Grant funds are used
to support an In-home preventIon specIalIst

• The Adoption Unit has adoptive sen'lces contracts WIth UOlted Methodist Family
ServIces of Virginia CatholIc CharItIes and Lutheran FamIly ServIces Also, the
Department has had a longstandIng contractual relatIonshIp Wlth "One Church, One
ChIld" In RJchmond to place ffilDonty chIldren In adoptIve homes

• Commonwealth CatholIc Chanties IS receiving $11 000 through the Victim of Crime
Act Funds (VOCA) - Child Treatment Services for the 2000-2001 fiscal year The
funds are being used for a WIse County VIctIms ofcnme program

• Child Protective Services (CPS) Differential Response System The 2000 General
Assembly passed legIslatIon to expand current pIlot prOjects that tested the
differential response system to statewide status ThIS system gives localItIes optIons
when respondIng to reports of suspected chIld abuse and neglect ThIS reform
legIslatIon arose from recogrutlon that chlldrens' safety IS a communIty responsIbIlIty
With many stakeholders In public/prIvate partnership who work together compnslng a
multI-arrayed comprehensIve and fleXible approach to chIld abuse and neglect With
thiS type of communIty approach, resources can be used to prevent maltreatment
before It occurs, and resources can IdentIfy and respond to the dIverse causes of child
abuse and neglect The faith communIty can be very proactive and effectIve In

aSSIsting parents to recogrnze sIgns of stress and provIde to these parents supportIve'
Interventions to help them cope and regaIn control Church groups and theIr leaders
can offer mentonng on chIld developmental stages, child nurtunng, and chIld
management In parent support groups They can also provIde solace and shelter to
family members durIng cnSIS SItuatIOns and pastoral counselIng can be effective for
the chIld and family In ImprOVing family relatIonshIps

• Neighborhood ASSistance Program FaIth-based organIzatIons are elIgible to
partiCipate 10 VIrgInia's NeIghborhood ASSIstance Program (NAP) and many have
ThIS $8 millIon tax credit program awards approved projects an allocatIon of credIts
to use as an IncentIve to bUSInesses for donatIons OrganIzatIons whose pnmary
function IS prOVIding services to lOW-Income IndIVIduals are elIgIble to apply for
partICipatIon Last year thiS SpeCIal Task Force Introduced legIslation to expand the
Neighborhood ASSIstance Tax CredIt Program to allow IndIViduals as well as
bUSInesses to make donatIons to organizations prOVIdIng servIces such as educatIonal
programs fatherhood programs and food banks Previously, IndiViduals were not
allowed to take a tax credIt for their donatIons except In certaIn cases of certaIn
medIcal profeSSIonals donating their profeSSIonal servIces The recommendation that

It



came out of the comrmttee was to allow Individuals to make a donation to a NAP
project and receive a tax credIt valued at 100 percent of the donation A ceilIng of
$200 was placed on contnbutlons by IndIviduals ThIs year, 220 nonprofit
organIzations have been approved and Dine were pendIng approval at the time of tlus
report ApprOXImately $1 4 million In tax credits remaIn available and Will be used to
provide Increased allocatIons as needed

VII Office of FaIth-Based Liaison

In response to the perceived need for assistance to and coordination of faith-based organIzatIons
who may want to provIde socIal servIces on a contractual baSIS, the Special Task Force
recommended that the Secretary of Health and Human Resources appoInt a person to serve as a
lIaISOn between the state and Interested groups Tins lIaison was envIsioned as an IndIvidual or
office probably In the Department of Social Services since most of the programs covered by
Chantable ChOice relate to those persons transltlonIng off of temporary assIstance, that could,
among other thIngs, (1) provide outreach and InformatIon on available programs to the VarIOUS
organizatIons (11) provide trainIng and orgaruzatlonal skills necessary to meet the VarIOUS

requirements of socIal programs such as programmatic and fiscal audits, (Ill) encourage
meetIngs conferences, and other types of mentofIng actIVitIes for the groups to learn from each
other, (IV) lmtlate some technIcal aSSIstance such as a web page and a toll-free number, or other
means of access to InformatIon and (v) prOVIde overSIght and make regular reports to the
Secretary on the status of such program

In the summer of 2000, the Director of CommunIty Programs In the Department of SOCIal
ServIces was appointed to serve as the faith lIaison A work plan for the year was developed and
Implemented Immediately to prOVIde the follOWIng actIVItIes

• Develop an Informational brochure on CharItable ChOIce for use by publiC agencIes
and chantable and faith-based organizatIons

• Place Chantable ChOIce Infonnatlon of the Department ofSOCIal ServIces web sIte
• EstablIsh a CharItable ChOice Liaison Network by Identification of community

resource staff In regional and local departments of SOCIal services and community
actIon agencies as well as representatives of the chantable and faith-based
organizations to coordInate With organIzatIons on prOVIding SOCial servIces to those In
need

• Conduct a survey on current Chantable ChOIce actiVitIes and unmet needs In local
departments of SOCIal services and community action agencies (The results of these
surveys appear later In thiS document)

• Conduct regional traIning for the local lIaIsons on the CharItable ChOIce prOVISion of
the Personal ResponsIbility and Work OpportunIty ReconCIlIatIon Act of 1996
(PRWORA) Between January and March of 2001 training has taken place In nIne
areas or regIOns

• Conduct regIonal Infonnatlonal meetings and prOVide technical assIstance to falth­
based, pnvate and chantable organIzatIons on Chantable ChOIce and collaboratIon In
delIvery of services
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• Social Services WIll work with the Department of General Services DIVISion of
Purchases and Supply to establIsh and apply consIstent procurement polICies and
procedures related to CharItable ChOice

• Update the Neighborhood ASSIstance Program application to Include an Informational
statement to clanfy particIpation by qualifying faith-based and chantabIe
organlZattOnS

• Respond as needed to requests from publIC prIvate, faith-based and chantable
. organIzations for presentations on Chantable ChOIce

Charitable ChOIce Survey - November 2000

To gain a better perspectIve on the workIng relationslups between local departments of social
servIces and related agencIes and faith-based organizations, the SpecIal Task Force requested
that the Office of the Faith-Based LIaison conduct a survey of the VarIOUS agencIes and
departments that provIde these services They were asked to respond WIth Infonnation
generally about the types of arrangements they used to work With faIth-based and charitable
organizations to provide servIces and to determIne where theIr bIggest needs could be
documented Local CommuDIty Action AgencIes and departments of socIal servIces were
surveyed

Community Action AgenCIes

Eighteen of the 26 local and three statewIde commuruty actIon agencIes responded to the survey
ThIs sample provides a good representatIon of the relationshIps between commuruty actIon
agencIes and faIth-based organizatIons WIth rural and urban large and small agencies
represented

More than 350 IndiVidual churches/faIth-based organIzatIons were IdentIfied along WIth 19
asSOCiatIons representing an unknown number of other churches and faIth-based organIzations
There were 143 contractual relatIonshIps

Many of the faith-based relationshIps are Informal and deal WIth the prOVISIon of emergency
services such as food, utIlIty payments, clothIng, shelter transportatIon etc These relatIonshIps
are reciprocal between community action agencIes and the faIth-based groups WIth both
provIdIng and receIVing referrals Many of the churches make regular donations to the CAAs to
help support theIr programs In urban areas there are more "programs" offered and supported by
the faIth-based organIzations In rural areas It appears that the faIth based organIzations and the
communIty action agenCIes work together more on a case-by...case basIS to help IndIViduals or
families through a crIsIs'

.Of the contractual relatIonship People Inc In AbIngdon has the most, With 105 contracts With
churches In 25 states related to Its Appalmade program In thIS program churches display crafts
made by Appalmade producers as a means of funding mISSIon projects and creating
supplementallocome for the crafters The churches receIve a 30 percent commiSSion on sales
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New River Community Action has Memorandums of Understanding With 126 faIth-based
orgamzatlons These organizations are host sites for the SHARE program that used volunteers to
help package and delIver food Volunteer participants can purchase the food for $13 a package

The STOP orgarnzatlon In Norfolk contracts WIth the Norfolk InterfaIth Partnership Mentorshlp
Program to match mentors from the faIth communIty WIth IndIviduals transltlonlng from welfare

Most of the other contracts deal WIth space for Head Start classrooms or office space

The survey Identified a number of needs where the CAAs felt faIth-based organIzatIons could
provide asSistance, IncludIng

• CPAC - AmelIa BuckIngham Cumberland, PrInce Edward, Charlotte, Lunenburg
and Nottoway more chIld care servIces more food pantnes counselIng for pregnant
teens transportation, lIteracy training conswner educatIon classes and volunteers

• New RIver - Blacksburg and Radford space and chIld care services
• VaCARES - MartinSVIlle housing/shelter
• VaCARES - DanVille housIng/shelter
• VaCARES - I.lynchburg finanCIal assistance housing food
• WillIamsburg/James City County - asslstance WIth transportation Issues IncludIng

procurIng "donated cars •

Local Departments ofSocial Services

More than one thIrd of the local departments of socIal services replIed to thIS survey TIns
sample IS reflective of agencies of varyIng SIzes, both urban and rural IndIVIdual agencies
reported from one to 60 chantable and faith-based organizations as actIve community partners

.Charitable and faIth-based organizations In the Commonwealth of Vlrglma are currently
performing a vanety of supportIve services for families In need

All of the local departments respondIng to the survey refer clients to faIth-based groups for
emergency assIstance In areas such as rent or telephone costs LikeWIse In almost every
JunSdlctlOO, emergency food IS also provided by chantable and faith-based agencIes Half of the
localItIes· reported that faIth-based groups provIde clothIng, mediCIne, eyeglasses and dental
servIces One-thIrd of the respondents saId that charItable groups provide emergency assistance
for fuel utility and transportation needs ParentIng, Job readiness computers and finanCial
management classes are reported by almost one-thIrd of the reportIng agencIes Chantable
groups In a SImIlar number of communItIes supply emergency shelter and holIday gIftS

AddItIonal servIces are supplIed by faIth-based groups In some localitIes and Include
development of affordable home options and home rehabilItation Chantable groups also
prOVIde chIld and adult day care youth summer camp expenences household goods school
supplIes, laundry servIces, and counselIng Legal servIces IncludIng mediatIon and procurement
of bIrth certificates are perfonned by chantable and faIth-based organIzations In some areas of
the Commonwealth
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Most of the reported contracts With chantable and fmth-based organIzatIons provIded for cluld
care services and were contracted under Child Care Development Fund and Head Start funding
Contracted services also Include adult day care and operatIon of a girls' group home
AddItIonally traIning for foster parents, mentor tralDlng and management, as well as IntensIve
Job readIness and employment services are offered through contracts WIth chantable and falth­
based groups In half a dozen communIties

ThiS Wide vanety of servIces IS Indicative of both the commItment and capabilIty of chantable
and faith-based organizations to be key players 10 the supportIve servIce networks In Vlrgtnlals
communItIes The unmet needs Identified show recogrutlon of areas for potentIal collaboratIon
Among the unmet needs those most often noted were mentonng, transportation chIld care
prOVider services and non-traditIonal hours for day care

Areas In which faIth based organIzatIons could asSIst In addreSSIng unmet needs as IdentIfied by
local departments ofSOCIal servIces Include

• Bnstol non-traditional hours for child care
• Campbell County asSIstance With companIon servIces for the elderly
• CharlottesvIlle expansion of the eXIstIng services to meet the IncreasIng need
• Chesterfield-ColonIal Heights transportatIon
• DIckenson food bank funding
• Floyd County assIstance WIth recruItment of foster homes and day care prOVIders
• Goochland County emergency transportatIon to work sItes and chIld care prOVIders

as well as transportation "on call" and for varytng shifts day and nIght
• Hanover credIt counseling .
• Henry MartinsvIlle transportatIon and 24-hour child care servIces
• Hopewell rehabilitatIve servIces for women mentonng program, transportatIon,

emergency need and mediCines
• New Kent transportatIon food affordable hOUSIng emergency funds
• Norfolk faith-based organizations can Identify the most effectIve practices, asSist In

eliminating duplicatIons of effort and IdentIfy gaps In servIces
• Portsmouth after-hours transportation, free GED classes bUSIness attire clothes

closet after hours child care servIces
• PrInce WIlliam child care servIces transportatIon medical servIces, mentonng
• Suffolk mentonng and/or fatherhood programs
• WashIngton mentorlng job coaches, transportatIon, emergency chIld <...are, respite

care, guardianshIp, emergency rent and utIlIties aSSistance, prescnptlon drugs

VIII On the Other Hand - A Brief Constitutional DISCUSSion

Whtle current federal and state adminIstratIons have demonstrated great enthusiasm for the
concept and ImplementatIon and expansion of CharItable ChOice to asSist In dellvenng SOCIal
services to those In need there are many who disagree on the basIS of the perceIved VIolation of
the separatIon of church and state whIch IS protected In both the UnIted States and VirgInia
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ConstItutIOns The SpecIal Task Force has endeavored to be Inclusive and sensitIve to all sides
of thIS Issue and receIved presentatIons and testImony from the publIc on different OCCasIOns

For a retrospect of general constitutional Issues, a review of the memorandum to the Special
Task Force In 1999 IS In order (Appendix B) The key elements would seem to fall under the
Issues of "neutrality' and Itlndlvldual choice U

To excerpt from the memorandum, the U S Supreme Court has tradItionally applied a three­
prong test known as the Lemon test In assessing EstablIshment Clause Issues The test requires
that a governmental action must (1) have a secular legIslative purpose, (11) have a pnnclpal or
pnmary effect that neither advances nor Inhibits religIon, and (111) not foster an excessive
government entanglement With relIgIon 6

ItA theme that has gaIned Importance In recent EstablIshment Clause JUflsprudence IS neutrality
While religIous Institutions may not receIve favored treatment by the state they may also not be
dIsfavored In relation to other groups n

7 The memo goes on to POlot out that the Court has found
that where government creates a publIC forum It cannot ban certain speech merely because It
may express a relIgIOUS ViewpOint or that where governmental faCilities are generally open for
publiC use, religIOUS organIzatIons must be granted equal access

"The theme of neutralIty was also important In Bowen v Kendrzck 487 U S 589:(1988), the
semInal case InvolvIng whether publIC funds may be given to religIous InstItutIons for purposes
of provIdIng welfare benefits or other services In Bowen, the United States Supreme Court
applied the Lemon test In a case InvolVIng a challenge to the Adolescent FamIly Life Act, whIch
gave grant money to organIzatlons Including religiOUS organIzations to sponsor programs to
reduce teenage pregnancy The Court found no ViolatIon of the Establishment Clause sInce the
grants were dlstnbuted In a neutral fashIon VIS a VIS relIgiOUS and non-relIgiOUS InstitutIOns and
religiOUS affiliatIon was not a cfltenon for selectIon as a grantee ·,,8

The memo goes on to state that Individual chOice appears to be an Important element In
determining the constitutionalIty of a program for five reasons that have evolved out of a number
ofcourt cases Including

• It cures any problem In haVIng money .go directly from publiC coffers to a relIgiOUS
InstitutIon (Rosenberger 515 U S at 842)

• IndIVidual chOIce generally presupposes a neutral program (Board of Ed of Klryas Joel
VIllage School DistrIct v Grumet, 512 U S 687, 704 (1994))

• The benefit of the program IS generally for the IndiVidual, not the religIous InstitutIon
(Mueller v Allen 463 U S 400)

• Because of IndiVidual chOice there is less lIkelIhood that government Will be seen to endorse
the religIous Views of the InstItutIons that are the benefiCIarIes of those chOIces
(Rosenberger 515 U S at 841-42)

6 Lemon v Kurtzman 403 U S 602m 612 (1971)
7 Everson v Board ofEd ofEWing 330 U S 1 16 (1947) as stated m the Memorandum to the FaIth Based
Community Special Task Force December 8 1999
8 Ibid Memorandum December 8 1999 4
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• The nsk of excessive entanglement would be greater If the government were to attempt to
restnct Individual choices to purely secular activities (Rosenberger, 515 U S at 845)

To date only two cases challengIng the constitutionality of CharItable Choice are In the courts
Two recent decIsions by the U S Supreme Court are perceived to validate the concept of
Chantable Choice In Mitchell v Helms, 120 S Ct 2530 (2000), the court appeared to strengthen
the test of neutrality when It set aside the ·'pervaslvely sectanan" standard that held that Ittt IS

necessanly unconstitutional for government to fund organizatIons wIth a distinct and expliCit
religiOUS character ,,9 And In November 2000 the Vlrglrua Supreme Court upheld the
constitutIonality of state issued tax-exempt bonds for Regent UniversIty (Vzrglnla College
BUilding AuthorIty v Lynn) (See also Memo on Recent Developments In the Establishment
Clause by Carl H Esbeck Drrector Center for Law and RelIgIOUS Freedom, November 2000,
found In AppendiX 0 )

In order to represent all Sides, testimony from a number of local, state and national organIzations
continued to express OPPOSition to the concept of Charitable ChOice for any publIc program

Amencans UnIted for the Separation of Church and State recall that "[In] Colomal Amenca,
church taxes were a common feature People were forced to pay taxes to support religIOUS
groups they did not belong to and whose vIews they found abhorrent This system sparked
resentment and anger leading Thomas Jefferson, James MadIson and other early leaders to
create a separation of church and state endIng taxpayer-supported relIgIon at the federal level
The states soon followed SUit and offiCIally establIshed relIgIon wIthered away m AmerIca I 10

Amencans United contends that relIgious actIVIties should be paId for only by voluntary
contrIbutIons of belIevers and that CharItable ChOice could "potentially result In WIdespread
dlscnmlnatlon based on religiOUS belief House of worship receiving government fundIng could
discriminate In employment on the baSIS of relIgIon TIns amounts to federally-funded
employment discrimInation "II

The American FederatIon of State County and MunICipal Employees raIsed the Issue that
Chantable ChOice not only WIll VIolate the separatIon of church and state by subjecting
benefiCIaries to relIgiOUS IndoctrinatIon, allOWIng relIgiOUS dlscnmlnatlon In employment In
programs that are utIlIZIng tax dollars such dIscrimination that may systematIcally exclude
persons on the basIS of theIr gender, sexual onentatlon, marital status or pregnancy, and be
potentIally detrimental to the autonomy of relIgiOUS organizatIons by prOVidIng greater
governmental regulatIon of religiOUS ffilnlstnes due to the monltonng requirements that
accompany federal funds Equally troublIng to AFSCME IS the specter of government pIckIng
and chOOSIng among relIgions to perfonn a limIted number of programs that could result 10

relIgIons lobbYing to receIve government grants 12

9
Carlson TIues Report 10 the SpeCIal Task Force November 2000 3

10 'L~
CTlUrltable Chou...e Churches Welfare & Your Ta't Dollars Faith and Freedom SerIes AmerIcans UnIted for the

Separation of Church and State
II Ibid

I Larry Helll)' ExecutIve Drrector American Federation of State County and MunICipal Employees CounCil 27
Testimony Before the SpeCial Task Force December 12 2000
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John W Tadlock. emphasized the difficulty In defining "direct proselytIzing It as well as
determining whether the church IS uSing publIc money to do It "Tax money simply should not
flow through the church house door because stIflIng, Intrusive government regulatIons WIll
qUickly follow" Mr Tadlock goes on to say that n[t]herefore Instead of pretendmg that
government shekels can miraculously come Without government shackles we should emphasIze
that, even for relIgIous organizations, accepting tax fundIng has consequences In short, I fear
that for houses of worship to accept tax funds would have the same effect as the kudzu that
grows so freely In my home state of MISSISSIPPi It has become much too pervasive to get nd
ofand It takes over Just about everythIng ,.13

IX RecommendatIons of the Special Task Force

At the conclusIon of Its work for the 2000 Intenm the Special Task Force made the follOWing
recommendations (The complete texts are In AppendiX F )

RECOMMENDATION 1 That the Task Force support a budget amendment of$250 000 to the
Liaison Office In' the Department ofSocial Services to conduct to be co-sponsored by thzs Task
Force five regional and one state educational summzts to provide trainIng and education on
Charitable ChOice service opportunztles In the state legal protectIons and accountzng
safeguards for partlclpatzng entitles best practice models grantsmanship andfundIng resource
opportunIties and other tOpiCS

Status Thzs amendment was not endorsed by House Appropriations

RECOMMENDATION 2 That the Task Force support a resolution contInuIng the Speclal
Task Force for an additional year to encourage broadened awareness by localitIes and faith
communItIes on the opportunItIes afforded by CharItable ChOIce

Status House JOInt Resolution No 683 2001 passed

RECOMMENDATION 3 That the Secretary ofPubliC Safety evaluate the status ofthe use of
faIth-based znztzatlves In corrections JuvenIleJustice programs and drug treatment programs for
offenders and ex-offenders In the Commonwealth With a special emphaSIS on the efforts of
Operation Turnaround and ways zn which that program can be enhanced

Status ThiS resolution was combined Into the work ofthe Speczal Task Force In HJR No
683 2001

RECOMMENDATION 4 That the Task Force support a budget amendment to transfer some
ofthe TANF surplus funds to three programs (I) network l,azsons (11) Incubator programs and
(Ill) the marriage Inltlatzve

Status ThIS amendment ",as not endorsed by House ApproprIatIOns

13
John W Tadlock Testimony to the Special Task Force December 12 2000
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RECOMMENDATION 5 That the Task Force support legislatIon that would Include
language In the pro(urement process to make zt clear that faith-based organizatIons are
we/come to compete for fundIng for TANFprograms and that would also Incorporate the federal
CharItable Choice language Into state law

Status Senate Bill 1212 2001 passed

RECOMMENDATION 6 That the Task Force support legislatIon that would clarify the
employment exemptlonfor relzgzous and charItable groups under the Czvzl Rights Act

Status Senate BIlli2l2 2001 passed
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Appendix A

Promohng Expanded CommunIty SelVlce by VlrgtnIa's FaJth CommunItIes A Report to
the SpeCial Task Force

Stanley W Carlson·TIues
The Center for Pubhc Jusbce

~oveo1ber29,2000

IntroducboD

There are, across the states, mulbple examples of creabve new coDaborabons between
govenunent SOClal programs and commuruty and faJth..based orgaruzabons And
churches, SOCIal clubs, neighborhood groups, rehgtous nonprontsl and mdlVldual volun­
teers are creabng mnovahve ways to act mdependently of govenunent to care (or those
closest to them WhJch coJlaborabon, what mdependent aebon, should this Task Force
promote? In realIty, what IS best for the Commonwealth of Vuguua depends on the
(changmg) needs of Vlrguua's fanulles and neighborhoods And It depends on the speaflc
strengths and mterests of the Commonwealth's faith-based and commuroty orgaruzabons

The best strategy lor the Specal Task Force 15 to promote models, Ideas, and strategtes
that are cata)ybc-that clear away barners, promote collaborabon, strengthen the faIth
sector, and make government more hospItable to faIth-based orgaruzabons Then faJth
groups In chfferent places can change and expand theu acbVlbes as they see new opportu­
rubes And government ofhClals will be freed to be aeabve as they redesIgn programs m
response to changmg needsl the growmg acbVlbes of commuroty and falth-based orgaro­
zabons, and the emergence of new collaborabon partners

DraWIng on the Center for PublIC ]usbce's on-gomg research Into the 1D1plementabon
and lDlpaet of Chantable ChOIce and mto pubhc pohoes that foster collaborabon and
strengthen ClW soaety, tlus report

• SIgnals expandmg support m Congress for the Chantable ChOIce ndes to make procure­
Dlent hospItable to fcuth-based service prOVIders,

• suggests ways In adcbbon to Chantable Chosce by wluch government can promote ex­
panded sooal acbon by faIth-based orgaruzabons,

• proposes ways the Commonwealth nught help eqwp fatth-based orgaruzabons to take on
larger soaal-&eIV1ce roles,

• suggests how to make the Commonwealth's faJth batson(s) as elfecbve as possible, and

• reconunends steps to ensw-e that Chantable Cho]ce 15 fully unplemented m the Com­
D\onweaJth.

The goal of the suggesbons 15 to unprove the hves of the poor and needy by J.D\prov­
mg the selVlces aViUlable to them. Chantable ChOIce and other measures to expand the ac­
bon ofow SOCIety should not be regarded as efforts to decrease government responslbl1­
ltyl the accountability of selVlce proVlders, or the protecbons due to chents
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None of the suggesbons unpbes that faIth-based proVIders are necessanly better, that
the poor only need rellgton, or that government should step back and pernut a free-for-all
compebbon

Some of the recommendabons duectly address the need for oversIght and coordma­
bon of servICes and for enhancmg the capabillbes of potenbal new partners

The challenge for the Speoal Task Force and for the legtslature IS to UlVlte greater
SelV1ce by fcuth-based and other community groups wlule enhanang the effecbveness, ac­
COuntablhty, and coordU\abon of the orgarozabons and thea &erVlce5

A Chantable ChOIce m Congress

Beguuung WIth the 1996 federal welfare reform law (PRWORA), Congress has pro­
posed addmg Chantable ChOIce language to a WJde range of federal sooal servJce pro­
grams m order to expand the opporturnty for faIth-based orgarozabons to compete for
government funds to prOVIde servJces In Its CWTent sessIon Congress added Chantable
ChOIce to federal drug treatment funcbng

Thus Chantable ChOice CWTently covers the followmg federal funds (and any state
and local funds that are comnungled With these federallunds)

• Substance abuse prevenbon and treatment hmds admuustered by the Substance Abuse
and Mental Health SelVlces Adnurnstrabon (SAMHSA reauthonzabon as part of the
OuJdren's Health Ad of 2000, P L 106-310, Signed by Pres Chnton Oct 17,2000),

• Temporary AsS1Stance for Needy Families funds (personal Responsib1l1ty and Work Op­
porturuty Reconahabon Act, 1996),

• Welfare-to--Work funds (adopted U\ 1997 as an amendment to PRWORA),

• Communtty ServJce5 Block Grants (1998 reauthonzabon 01 CSBG)

The followmg addJbonal appbcabons ofChantable ChOice have receIved favorable
aetlan In Congress but have not (yet) been adopted by both houses

• The Nfathers Count Act" (HR 3(13) would authonze federal grants to faIth·based and
other orgaruzabons lorCect5 to promote mamage and fatherhood, the House has
passed the bill, but the te has not acted

• The SaIne fatherhood proVlSJons have now been ad~tedby the House as part of a new
billl HR 4678, a companion Senate bill (5 3189), With btpartlsan sponsors, aWalts com·
DUttee acban.

• Both the House and Senate have passed )uvenDe Jusbce bills that anclude Chantable
ChOIce language (HR 1501/S 254), but differences on other matters have prevented rec­
onahabon and passage



Report to Speaal Task Force/page 3

• The New Markets/Amencan Commumty Renewal Act (HR 4923), adopted by the House
U\ cooperabon WJth the COOton adnumstrabon, expands ChantabJe ChOIce to cover drug
treatment funds, the compamon Senate bill (52719) would expand Chantable ChOice to
cover all federal fundmg for pubhc health and soaal setV1ces The Senate bill may be
attached to an appropnabons bill

• The House added Chantable ChOIce language to Even Start spendmg (HR 3222, LIteracy
Involves Fanultes Together Aet)-the fttst extenslon of the language to educabon pro­
grams, opponents are seelang to remove the language Ul the Senate

The New Admlnlslrabon Both AI Gore and George W Bush have declared their com­
DUtment to lmplemenhng Chantable ChOIce and to expandmg It to new areas of funchng
Bush has proposed the most extensIve Chantable ChOIce effort, wluch also Involves other
measures to promote faIth-based amon, such as a chanty tax aecbt He has proposed a
lugh-level Ofhce of FaJth-Based Irubabves to promote comphance Wlth Chantable ChoJce
and to faa11tate fcuth-based acbon m other ways

Court ActIon Two cases chaDengmg the consbtubonahty of Chantable ChoJce are cur­
rently In the courts (a Texas case agamst a contract WIth the Jobs Partnerslup of Waslung­
ton County and a Wlsconsm case agamst state funcbng of the Filth Works progTam In MJ)..
waukee) However, the U S Supreme Court, In Its June, 2000, deaslon, MItchell v Helms,
conbnued Its hne of deaslOns movmg away from stnel ~arabONSm11\ favor of the con­
cept of government neutrahty m dealmg WIth secular and rebgJous orgamzabons In par­
bcu1ar, a maJonty ofJUSbces U1 tJus deoslon set asJde the MpervaSJVeJy sectanan" standard
wJuch held that It 15 necessanly unconsbtubonal for government to fund orgaruzabons
WJth a dlSbnct and exphot rehgJous character Matchell v Helms upholds the Chantable
ChOIce Ideas of government neutrabty and the duty 01 government to res~ rather than
enaoach upon a fa1th-based orgaruzabon's rehgJous dlarader Most recentJy, m Novem­
ber, 2000, the Vtrgtrua Supreme Cow1 upheld the consbtubonahty of state-ISsued tax­
exempt revenue bonds for Regent UruVer&lty, a MpervUlve1y_IImsbtubon (VJTgznJQ
Colltge BUIldIng Authonty v Lynn)

B Encourapng Greater Servtce by FAlth Communibel

The Commonwealth can pursue many avenues In adchbon to CharItable O1oJce to
sbmulate greater commwuty service by falth-based orgamzabons

r'Chuity"TiiCiicbt The Speoal Task Force successfully recommended changmg the
VIrguua Neighborhood AssIstance Program so that andJVlduals, as weD as busmesses and
profe5S1onals, can claun a tax credJt In the NAP model, donors contribute to • general
fund, not to a parocular chantyI and chanbes must compete for funds, rather than receIV­
Ing them dJrectJy from donors ~ govermnent can~ the flC]W ofpnv!te~urces
~~cegouPS)3~ofjaclw!tr taxaechL :

• Anzona chanty tax aedtt (HB 1357, Rep Mark Anderson) a taxpayer who donates
up to $200 annually to an orgarozabon that prOVIdes &reef selVlce5 to low-JJ\come
persons receives a tax crecbt The thanty immediately receives the donated mcome,
the donor can choose wluch chanty to support and IS therefore more hkeJy to donate
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OrgarnzabOns must cerbfy to the tax authonhes that they are a quahhed chanty-a
501(c)(3) orgaruzabon or a commuroty acbon agency that spends at least half of Its
budget on setV1ces to the poor

• To unprove the )'Jeld of the tax crechtl the Anzona lepslabon provIdes that up to
5500,000 of the fundmg authonzed for the credIt may be used for markebng Mar·
kebng has Ulduded mallmgs to accountants about tfus new crecht for Jtenuzers,
newspaper adverbsements, brochures, and presentabons by ofhca]s to commuroty
orgarnzahons to alert taxpayers to the new opportumty to donate money to worthy
chanbes, and announcements VIa Uroted Way matenals Rep Anderson estunates
that In the PhoenlX metropolltan area, the credit stunulated $400,000 m gJvmg the brst
year, $900,000 the second year, and $2,000,000 JJ\ 1999

2. Marnage Inlbabve A consIderable propomon of poverty and soaal chstress 15 due to
duJdbeanng outsIde of marnage and to broken marnages Many POlley experts see uuba­
bves to strengthen marnage and parenbng and fatherhood Within marnage as the next
major obJecbve In welfare refonn Fcuth leaders and faIth msbtubons are among the key
sooa) supports for marnaget and any strategy to strengthen marnage must ubhze them
Conversely, a strategy to strengthen marnage will naturally aeate new opportumbes for
commwuty acbon on the part of houses of worslup and other falth-based orgamzabons

• The pldahoma Marnage Irobabve 15 USU\g $10 DUlhon 11\ TANF funds to promote
Mthe (ormabon and mamtenance of two-parent fanuhes,· which 15 one of the purposes
of the federal weUare law The lrubatlve mcludes pubhc events such as a Marnage
SUDUlUt for faJth, educabon, government, commumty, and busmess leadersl CODU1US­
lIoned research, tr81rong of falth leaders and others to conduct marnage preparabon
and ennchment classes, promobon of commuroty covenants In wluch clergy agree not
to~ anyone who has not gone through marnage preparabon classes, and classes
for TANF reoplents and others on deahng WIth corifhet Wlthm marnage and avolchng
cbvorce The Imbabve IS not luruted to faith leaders and orgaruzabons, but It does
speohcaDy culbvate thell parbapabon. A pnvate orgamzatlon, Pubhc C;trate81es, has
contracted to run the hubabve

~ Congregabonal Mentors Mentors can be a great help to people reqwred to make the
~lbonfrom welfare to work and those who encounter vanous challenges U\ then fast or
second JOb placement Conversely, cxmgregabons are ncb In potenbaJ mentors ':J«aI we1- ­

#Are offices in vanous parts of the CoD\D\Onwealth already utihze men,tors. Creabon of a
Jlilewfde mentonng program drawmg on congregabons as well as other commuruty
groups IS one way to create new &erVJce opportumbes for congregabolW Equally un~r-
tant, It 15 also a way to Jughhght the Commonwealth's strong mterest In partnenng WIth
falth commumhes U\ order better to serve fauuhes In need

• Models mc1ude the Faith and Families program m MJsstsstppl, wluch was run first
inside government and then on a contract basIS, and the Famsly Pathfinders program
in Texas, operated by the DepartD\ent of Human ServIces, with regional staffing U\
part by AmenCorps volunteers

-=-WetWooo The government can help orgarnze faith-based groups 1!l.~J~(erraInetwork
that will ensure that folks needmg heJp are directed to the best places, Jc~"'"terlam groups
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from roubnely gethng clJents dumped on them, and help clergy steer chents through the
government sooal-servlce system Such networks sbmulate greater awareness of need by
faIth groups and give them a greater opporturoty to serve A network 15 Earbcularly valu­
able as a way to expand the seIVlce opporturubes of faith groups too small to contemplate
contractmg to prOVIde selVlces

• The Maryland Departtnent of Human Resources, on the 1nlbabve of the Partnerslup
CounaJ (a JOInt comnuttee of DHR ofhoals and f;uth leaders), operates an mforma­
bon deannghouse and referral system, UUbally for the Balbmore area DHR contnb­
utes part of a staff member's bme, computer faabbes, and use ofa DHR toll free
number Congregabons, commuroty groups, and fAIth-based nonprohts take part by
saymg what land of assIstance they can offer under what concbbons and by utlllzmg
the system to refer chents to other resources or to help chents receIve govenunent as­
sIstance DHR gaUlS access to the resources of parbapabng groups WIthOut the dan­
ger of dumpmg clIents The system sbmulates congregabons to consIder what they
can offer and promotes collaborabon generatly

• An elaborate Safety Network 15 under development In Tarrant CoW\ty, Texas, to be
together government, nonprofit sel'Vlce proVlders, and fAIth-based prOVIders In a cb­
ent management and mfonnabon shanng system nus IS enV1S10ned as an Internet­
based sooal safety net that WJll coorchnate serY1ce dehvery, sbmulate selVlce devel­
opment/ and enable the traclang of mmVJduals and families U\ need, whether or not
they ubhze government programs .

t5 Innovahon Grants Contracbng 15 a restrIctive form of collaborabo~despite Chantable
ChOIce and other changes Government does not always need to Rsteer" prOVIders so
bghtly, Ul fact, the best way to gam UUlovabve serY1ce5 may be to allow the prOVIders,
rather than government, to defme the servJce5, Wlthm Juntts

• As a parbal alternabve to contracbng for soaa1 servJce5, Texas has set asIde TANF
funds for compebbve grants to fund 1N\Ovabve partnerslups between the Depart­
tnent of Human ServJces or local workforce development boards and falth-based and
eDmmUJUty groups In 19991 about $7 nulhon was iUocated for grants of up to
$2SO,OOO per year for a two-year penod Instead of the pernment speaIyang the
terVlc:es to be proVldedl Innovabon Grants allow the tOmmwuty groups to say how
~J'mtend 10 serve needy loDes~~! broad parametersof the TANFprogram.

• "Performance EvaJuabons The government should&\1y fund elJedfvt falth-based pro­
arams But the..same standard should appll also to secular programs, tnduc:bng those
wJuch have tradJbonaDy been government &partners and tfierelore often have the U\Slde
track on new contracts. Compebbon and servJce5 can be unproved by reqwnng perform­
ance evaJuabons for funded programs

• WlSCOllSln Assembly BtU 533, Sec 11 (1999, Speaker Scott Jensen and the Jomt Leg­
ISJabve Counal, not enacted) proposed that the gove.nunent must develop methods to
evaluate the effecbveness of substance abuse programs, that all contracts for sub­
stance abuse treabnent sel'Vlce5 must mclude an evaluabon component, and that all
contractorS must prOVIde wormabon to the government to peraut evaJuabon of their
programs
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~ Enabling Faith-based OrganizatIons to Serve

Many of the faIth-based and commuruty orgaruzabons that proVIde excellent asslS­
tanc~ nevertheless do not measure up to the requirements 01 collaborahng WIth goveJll­
ment or the standards tmposed by many pJulanthr0ples and corporate donors The orgaro­
zabons are trusted, perfectly located, and proVIde mtenslve and personahzed help, but do
not have the structure or capaCity that woUld allow them to generate the reports needed by
outsJde agenaes, operate formally enough, or prOVIde 5eIVlCes In the volume often ex­
pected by government agenaes Rather than slDlply assume there 15 an meVltable DUS­
match, the government can take acbon to faohtate development of the orgarozabons and
also acbon that makes It easIer for the orgarozahons to collaborate WIth the government
The mtent here 15 not to reduce standards but to carefully change them where poSSIble so
that excellent selVlces can be encouraged and ubbzed. by government

1 ExpandIng Capaoty There are many ways that govenunent can lI\vest m the faith
sector to IDlprove the managenal and dehvery capaaty ofpotenbal partners

\ Conferences Many Junsdlcbons have Invested TANF funds In conferences for the
faith commurobes that prOVIde mfonnabon about Chantable ChOIce and procure­
ment These feature good models of programs and coDaborabons, offer teduucal as­
Slstance on orgarozabona] and program development, and SJve leaders of f81th-based
orgaruzanons the chance to meet WIth govenunent procurement and program ofh­
oals On October 20, 2000, the Colorado Department of Human Serv1ces orgaruzed a
conference, "FaJth Makes a DIfference State Govenunent Partnenng WIth FaIth
Commurubes," that featured Governor Bill Owens On October 2-3, 2000, the Texas
Governor's Othce, WIth the asSistance of the Leaderslup Network, a faIth-based orga­
mzabon, sponsored a two-day l'Fmth In Acbon" conference for Texas f41th groups

• Special Fundmg Some states have deSIgnated funding spea.fically for falth-based
_gamzabons that are new to government contracbng Iii August, 2000, the Cahfonua
EtnpJo)'D\eJ\t Development Deparbnent released an RFP for $5 uulhon U\ compebbve
grants for employment servtces for the hardest-to-employ mchVlduals Ehgtble orga­
mzabons have to be faith-based and to have been unable In the past to receIve gov­
ernment funchng due to theu own lmutabons or because of the complexabes of the
procureInent process Unfortunately, this RFP Itself is qwte complex and the compe­
bbon excluded so-called H~aslVely sectanan'" orgamzabons New
Jersey Governor Chnsbne Todd Wlutman has designated speaaJ funcbng for rehg­
IOUS COInD1UNty development corporabons, with the raborWe that such groups can
be espeaaDy lDlportant m revstabzmg dIstressed neighborhoods but have IJ\ the past
encountered vanous barners to coDaborabng with government However, tlus
fundtng, too, has been restncted to orgarozatlons able to set astde much of theu~
hgwous character as a conmbon ofparbopabon.

In fact, m.any of the FOups that have much to offer are -perv8S1ve1y sectar...
UU\--houses of wofslup and ~hotlyrehgtous nonprofits It IS JUSt tIus rehglous
character that has barref:J them from parbopabng In fundmg programs In the past
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Capaoty-bUl1dmg fundmg should not exclude such orgaru.zabollS, at the same bme,
such fundmg should be open to all nOVIce orgamzabons, not only faIth-based ones

f· Incubators The govenunent can asSIst small and noVice groups by helpmg to fund
fteduucal asslStance Groups outsIde of government, some of them faith-based, do or
can proVlde tecluucal assIstance Through a compebbve grant programl the govern-
ment can enhance the ability of such groups to proVlde the assIstance that many falth­
based and commuruty goups need WISCOnsIn Assembly B111533, Sec 12 (1999,
Speaker Scott Jensen and the Jomt Le81s1abve Counol, not enacted) proposed the
aeabon of a "neighborhood orgamzabon Incubator gtantn program that would fund
comm\U\lty-based groups to proVlde techrocal assIStance to small and noVIce orgaN'"
zabons

, in-lUnd Donabon One Texas workforce development board (Tanant County) en­
abled a falth-based orgaruzabon that effecbvely served Its neIghborhood become
quahfled to accept a govenunent contractby suppJemenbng the contract WIth the
part-tune serY1ce5 of a government-paJd bookkeeper (contact Debby Kratky, Welfare­
to-Work Manager, Tarrant County Workforce Development Boardl 817-531-6755)
The Speaal Task Force could recommend that the legISlature authonz.e appropnate
departments to expend up to I certa1n small percentage of procurement funds as
supplements to contracts or grants JJ\ order to expand the capaoty or unprove the m­
frastructure of a f81th-based or commumty group SO that the group 15 able to collabo­
rate WIth government

p.. J:althWol'b indiana In order to bwld a bndge to falth-based orgamzabons, prOVIde
techrucal asslStance to theml and provlde wormabon about fundmg op~rtuJubesand
Chantable ChOIce, the Inchana Department of Human SelVlces 11\ November, 1999, con­
tracted WIth Crowe-Ouzek, an accounbng hrm expenenced 1ft worlang WIth govenunent
and nonprobts, to orgaruze the FatthWorks Incbana lNbabve FalthWorks Incbana has a
toU free number and a webSIte (WVIW.state.m us/fssalflJthworks) It his~ re­
jionaJ informabon meebngs for faith COD\D\wubes and teduucaJ traDung workshops It
lias contracted WIth several re8l0nal groups to prOVIde on-gOtng teduuca1 assIStance
~ces are open to secular community groups as well rehJlOUS groups FaJthWor1cs Incb­
ana also educates cbents about thea rehpous hberty nghts and fAlth-6ased orgaruzabOns
about tbe1r rehpous bberty dubes

~ftiollaale-aeommiinlty'PondinS Pool To make It easaer for orgamzabOllS to apply
for fundmg, qeaease unfrwtfuJ CODlpebbon, and better c.'OOrdmate servtC'eS, Paufax
CoW\ty,!lr~allundshuman JerVlce5 through an Jnnovabve consolidated commuruty
lifiarriglX>CiL -SUch a lunchng pool should be recommended to other JUlISdlcbons., Ul part
as a way to make It euler 107 new entrants to compete for fundmg, and In part to ensure
coordJriated servJCe!

Two caveats a) SU\c:e only some funds are governed by Chantable ChOIce and others have
lughly restncbve rules, It JS unportant that faJth-based orgaruzabons not be madvertently
excluded when funds from different sources are combmeQ for admuustrabve effioency,
and b) to ensure that fcuth..based orgaruzabons can take part, it is essential that a (X)()rm­
nated funchng system not be allowed to exclude certam proVJders as bemg too_--It
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15 the total set of seIVlces offered that must be chverse, mcbVJduaJ proVIders should be al­
lowed, wltlun the law, to embody a mshnctlve Vlewpomt

~C Inlermedlanes Many congreganons and small fatth-based nonproftts will never be­
come as large as convenbonaJ contractors, they do not want to grow, and If they dId grow
they would lose much of the mformallty, flexIbIlIty, and cbverslty that 15 tAell strength
Nevertheless, they can become valuable collaborators by]olIUIlg efforts Congregabons
and small nonprohts can Jom collaborabves such as interfaIth CommUnIty Muustry Net­
works Networks of small congregabons can contract WIth a larger orgarozabon, such as

LCathohc Chanbes or GoodwJ.1l, to become thell adnwustrator and hnk to govenunent In­
dlVldual small groups can become subcontractors to larger relIgiously affiliated prOVIders
such as the Salvabon Army or to secular nonprohts that seek to proVJde dJverSlhed selVlces

Covernment can faahta te such mtermedIary arrangements by reqUlnJ\g large contractors
to subcontract Wlth commuroty and faJth-based orgaruzabons (such subcontracbng 15 a
performance c:ntenon for Wlsconsm's contracts WIth W-2 welfare contractors), by paymg
the admuustrabve charge that allows a larger orgarozabon to adnumster selVlce5 prOVIded
'by a network of smal1 groups, and by encouragmg program ofDaals to work, where passl­
~e,Wlth neighborhood-rooted coDaborabves

, Procurement Reforms Govenunent can also faohtate collaborabon Wlth smaller orga­
JUZabons by breabng large contracts mto smaller ones, simphfymg RFPs, contracts, and the
procurement process, and by proVIding extensIve techrucal 8SS1Stance concerrung pro-
blrement to nOVlce orgaruzatlons

p Vouchers On the recommendabon of the Speaal Task Force, the legISlature has en­
couraged the Vuguua Department of Soaal ServJees to consIder how to use vouchers more
extensIvely 1n the debvery and payment of &erVlce5 Vouchers promote cbent chOIce and
responsibility, cbverslty of selVlces, and 8 less lNao-managmg relabonslup between gov­
ernment and &erV1ce prOVIders But USU\g a voucher system lI\Stead ofcontracts requttes
an extenslve redeslpl ofVOSS servJce5 and procedures It may be prudent to ask the leg­
ISlature to go beyond encouragmg VOSS ~lorabon 01 vouchers to tuthonzang VOSS to
~cate• porbon of TA.NF funds and staff resources to the task ofconverbng some asSIS­

tance to • voucher system.

• In some states, vouchers are being used In welfare reform for those mstances m
wluch the!bent 1&bemg sancboned but benefits are still due to the duldren (a
voucher hnuts expencbtures to speafic items), in other places, vouchers are being
used to tnc.Tease cbent dwHce,~ In South Carohnal to as5lSt TANF families to obtaIn
servJce5 that enable them to move to areas WIth greater employment opportuNbes
Under the new Workforce Investment Act, certa1n &erVlce5 for welfare reopJents and
others are to be prOVided VIa vouchers

., 1Utel1labve Ac:credftatioll One hamer to serYlce by some faJth-based groups IS ac­
aedJtabon or hcensmg reqwrements that do not accept as valid theu style ofproVJcbng the
asslStance-for example, the reqwrement that substance abuse treatment must use the
MmedJcal model- rather than a falth-based understandmg ofaddiction and cure Account­
ability 15 nonetheless essenbal, so the solubon should be alternabve accountability systems
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• Texas alternabve llcensmg In 1997, the Texas )egts)ature adopted HB 2481 to ex­
empt faith-based drug programs usmg exdus~veJySPlntuaJ or rehpous treatment
methods from the convenbonal hcensmg reqwrements and to estabhsh an alternabve
re81strabon system lor such programs The Jegaslabon provJdes that dJents of the
faith-based programs can conhnue to receIve theu state and federal soaal benehts
(e g I Food Stamps)-a nght preVlously m doubt because the programs had been con­
strued as not offenng ]egJhmate treatment Unfortunately, the lepslabon does not
pemut the faIth-based programs to receIve government lundmg lor the faith-based
treatment 5eIVlceS J

• The Amencan Commwuty Renewal Ad, currently under constderabon In Congress
as part of a package Wlth the PreSIdent's New Markets Irobabve, outhnes an altema­
bye credenbaJm~method for fcuth-based substance abuse progranw (HR 815, Sec
585) A falth...based treatment program can pebbon ofhaals to set
asJde convenbonal educabonal quahncabons If the program has a record of at least
three years of successful drug treatment, and government offiaals are unable to
"demonstrate empmcally I that the convenbona] qualtficabons are essenbal to a suc­
cessful program

D Effecbve Faith LIaiSOns

The Speaal Task Force successfully lJUbated the formabon of a f81th haJson network
lor the Conunonwealth wluch, under Jane Brown, 15 ~cldy talang sha~ as an effect1ve
l1\Sbtubon to bndge between the Department of SoaaJ ServIces and the Commonwealth's
faIth CODUnumbes

To make a faIth balson maxuna1ly effed1ve

• Wfiaals W1th h8.lSOl\ responSIbility should have a btle Announang that responsibility,
such as ''Falth and Commurnty u8.lSOn" Such a otle lmD\echateIy Jdenb.f1es the per­
son---to the faith communtbes, the pubhc, and the government--u the bndge bwlder
and ombudsman

• the oIhoalsl at least at.\he .lop, should occupya cbsbnct JocaboD-iU\ Of-
fice of FiUtb and Commwuty u8.lSOn makes the funcbon V1S1~)e and mmates Its JD\por·
lance 111 a way that subsummg the offiaal(s) 11\ a general COD\D\UNty and Volunteer Of­
fice cannot

-1he ofbaals, the ofbce, andJbe nelW~k~...ulp~1~ promment place~ tbel)e. ­
.partment'.s websrte homepap.~ •

~e faith liaisonnetwork &1touldbave i to1!·free\\uniJer thaYfS we1I-pu"Uozeti

."very Departmentoffidal who deals"Wfthlhe pubHt1d\bU1dbowWholbe1al-u,lIausons
are, what they dOl and how they can be contacted



Report to Speoal Task Force/page 10

• as much as possible, parbc:ularly In the lNbal stages, f81th halsons should be out In the
faIth commurobes, makmg themselves known and mabng It obVIous that the Depart­
ment 15 Intent on expanded coUaborabon

• the faith lIaIson network should sponsor Its own (regional) how-to conferences, equally
unportant, faIth lIaISOns should systemahcally appear at conferences orgaruz,ed by de­
nonunabons, proVIder networks, faIth-based orgarnzabons, and other such groups

• to ensure that faIth hat50nS can be out -evangelIZing- for the Deparbnent's collaborabon
goals and not merely respondmg to U\conung calls, the halSOn responslblhty should be
made a half-hme or full-bme task and not Just be an addtbonal responsibility tacked on
to other tasks

• to the extent that departments other than the Department ofSooal Serv1ees also spend
funds covered by Chantable ChOIce or othelWlSe should be encouraged or requlred to
expand theu conaborabon WIth faIth-based orgaruzatlons, those departments also
should develop Falth and Commuruty L1aJsons

• Ul addlbon to proVldmg wormabon and tecluucal asslStance to the fatth commwubes
and respondmg to quesbons from those commurobes, faIth hcusons should be empow­
ered to watch for barners to coUaborabon that conbnue to exISt and to report such prob­
lems to the head(s) of the relevant department(s)

• one way to Jughhght the govenunent's desire to reach out to faith COJnmumbes, as well
as to prOVIde praroca1 help to faIth groups; IS to orgaru.ze a speoaJ f&lth ba1son uutlabve
such as FiUthWorks Incbana, and not only a f81th halson network

• the government can make It easIer (or faJth-based orgaJUZabons to contact It by U\Sbtut­
mg an Internet ''bullebn board" such as the MChantable ChOIce, FaJth-based & Commu­
nity-Based Or,uuzabons Bulle~Board- featured on the Texas Workforce COmDUSslon
websIte

Because fcuth bcusons are located U\Slde government, they can be the government's out­
reach to the faith c:ommUJUbes and also an ombudsman for the faith commumbes, U\ter­
VeNng on their behalf to deal Wlth government obstacles However, theu mternallocabon
necessanly makes them outsIders to the faJth COmDtunttles It IS unhke1y that a faith halSOn
can become the trusted pomt of contact for every or most faith colrimurubes, whach InStead
have theIr own networks of vanous lands Thus it IS a major responsibility ollaJth halSOns
to reach out to a locahty's falth networks .

In domg SOl it 15 VItal that f81th b8lSOJlS cuJbvate contacts WIth as many of the networks as
po5SJDle, talant: care to reach out to those that are notpart ofJus or her pe!'SONl
context. '81th· must keep m mmd that none of the networks is mdUSJve Inpar-
ticular, mterfatthnetworks, wlule proVlchng a bndge between faJths and denouunabons,
typIcally do not mclude theoJogJcaJ conservabves, and proVider or urban muustry net­
works are hke]y to mclude only those groups already mobilized for service and not those
who may be ready for acbon If asked
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E implementing Chantabl~ChOIce

Chantable ChOIce 15 the smgle most unportant government mnovabon to remove bar­
ners and expand the commuroty-5elVlce roles of faJth~basedorgaru.zabons It goes beyond
warm mtenbons to makmg speohc legal changes nght at the heart of the formal and tech­
mea] procurement process

The smgle most tmportant thIng the Commonwealth can do IS to comply thoroughly,
enthuslasbcally, and pubbdy WIth aD the reqwrements of Chantable ChOIce A VISible re­
VIew of procurement polloes and pracbces, coupled WIth V151bly made changes where
needed, sends a loud and clear SIgnal to the futh commurobes, to procurement and pro­
gram ofhaals, and to the publ1C U\ general that the Commonwealth has entered a new day
of purswng collaborabon WIth faIth-based orgamzatlans

• The governors of Texas, Colorado, and Arkansas have pubhdy announced execubve or­
ders dlrecbng all relevant agenoes to reVlew their procurement pohaes and procedures,
to make any necessary changes, al'd to report on progress to the governor Wlthm a hm..
Ited tune penod .

• Several states have enacted C1antabJe ChOIce mto thea own statutes (WlSCOnsln, An­
zona, and Texas) nus makes It dear to all that the Chantable ChOIce freedo~ super­
cede former restncbve state rules and ebnunates any possible confhct between federal
and state procurement reqwrements In enaCbng Chantable ChOIce, these states also ex­
panded Its scope beyond the federal funds (and U\y comnungled state or local funds) to

1Itate and local funds Texas declared that the Chantable ChOIce pnnap)es must also
govern nonhnanClal collaborations Chantable ChOice lepslabon to cover all state agen­
aes m Oklahoma has been proposed

• Chantable ChOIce proVldes that falth·based orgarozabons retain theu exempbon that al­
lows them to make personnel deasl0n5 based on rebgtous conslderabons When Chan..
table ChOIce funds are Involved, faJth-based or~bons cannot be reqwred to cerbfy
4bat they W1l1 dlsregard rellgton when they Jure and fire, although they must A11l be able
to~ that they WJl) refram from other fonns ofclJscnaunatlon Texas has wntten
speafic exempbon language

• To make It dear that faith-based orgaruzabons are now welcome to compete lor funchng
despIte past restncbo~,«.FP1and other documenlS should notonly be stripped oflan­
~ge excluding sum orga:mzab0n5 but have Jansuqeadded~"pmaa­
pabon -rexas mcludes speafic welcommg language In commWucabons about fimdmg
poSSlblhbes

• At the duecbon of the )epslatw-e, the Cahfonua J?eparlme.nt ofSooaI ServIces IS wnbng
regulabons on how counties must comply With Chantable Choice when they procure
&erVlce5 (DeAnna Setzerl Quel, Office of ReguJabons Development, Cahfonua DSS, 916­
657-2586)

• ChantabJe ChOIce 15 desIgned to create a level playmg field In procurement, not to re­
place the preVlous bIas agaInSt f81th-based orgarozabons WIth a new blaS In thett favor
And It IS desIgned not only to expand the opportuJuty for laith-based orgarozabons to
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parbopate In procurement WJthout saC1hce of thea reb810us character but also to fully
protect the reh810us hberty of chents The Texas Department of Human SelVlces mc1udes
speaficJanguage m contracts to emphasIZe the goventment's neutrahty and to ensure

-that cbents know of their nghb.

• OffiCIals can encourage changes m procurement pracbce and not only m fonna) polIces
~yr~wnngregular reports on the lDlplementabon of Chantable ChOice The reportmg
method needs to be carefully des1gned so that only contracts that meet Chantable ChOIce
standards can be entered as eVJdence of progress However, the system should encour­
age offioals to report separately on other forms of conaborabon and to document the
vanous ways they are faahtabn~new aCbon and collaborabon by fcuth-based and com­
mwuty orgarozatlons

• The homepage of the Vugtroa Department ofSooaJ SerYlce5 webSJte (and websltes 01
.:-other relevant departments) should mclude a pronunently placed hnk entItled Chanta·

hIe Choice or FAIth hubabves The hnk should take VIewers to speahc wormabon on
Chantable CloJce and on the Commonwealth's faith lNbabves HlghIlghtmg Chantable
ChOIce Ul this way not only makes wormabon accessIble but mcbcates to everyone that
t1us 15 one standard by wluch the government's amons should and will be evaluated

• To change procurement pracbce and atbtudes about coDabonbon 11\ local offices, the
,state can proVldespeobc trauung 0n-51te for aU staffmembers who deal, or should deal,

tvlth falth-based orgamzabons The Texas Workforce COmmlSSlon recently contracted
lor Chantable OlOlce and coUaborabon trauung for each of the 26 local workforce devel­
opment boards and for the ten re810nal Department of Human Serv1ces offices The
contract 15 for up to $100,000, usmg TANF funds, and WJ1llast 13 months Several years
ago, the state of Oh.Jo contracted WJth the Nabonal Center for Neighborhood Enterpnse
to orgaNZ.e reponal conferences on collaborabon and to prOVIde trauung lor ofbaals at
the county level nus contract was for $150,000 of TANF funds and lasted for 18
months
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BlIsed Groups in the W~lfll'~Refo,,,, PrtIct!&s.

Dunng Jts 1999 seSSIOn, the General Assembly adopted House Jomt Resolution No 764,
winch estabhshed a task force 6~O study ways In winch f81th-based commumty service groups
may proVIde assistance through thell programs to meet SOCial needs" H J Res 764 (1999) The
task force was charged WIth, amoDg other thmgs, "[swvcymg] the Commonwealth's legal and
regulatoJ)' landscape to Identify obstacles to the partlctpatlon of faith-based groups m the welfare
reform process 't Id Pursuant to tins mandate, the ChaIrman of the Task Force, at the
September 14, 1999 meebng, asked the Office of the Attorney General to wnte a memorandum
outbnmg the relevant state and federal constitutional PnDClples that control this area oflaw Thts
IS a response to that request.

nus memorandum docs Dot pwport to proVIde defimbve answers to all poSSIble Issues
and vaned fact scenanos that may anse m tlus context Ind~ the Umted States Supreme Court
has counseled agamst such an approach mvanably cautlonmg that deciSIOns m tins area of law
are keenly fact-sensitive Nor does tins memorandum address the COnstltutJonahty of any
parttcular program or Idea. It IS meant mstead to proVIde an OVerVJCW of the state and federal
constltubonaJ pnnclples that amtnatc this area, and to apply those pnnclples to a few basIC
models ofprograms that may anse m dus context
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I CODtrolllog ConstitutIonal PrOVIsions

A. United States ConstltutioD

The FIrst Amendment to the Umted States Constitution provIdes that "Congress shall
make no law respcctmg an establIshment of relIgJOn, or prolubJtmg the free exercIse thereof, or
abndglng the freedom of speech, or of the press, or the nght of people peaceably to assemble
and to petition the government for a redress ofgnevances .9

The foregOing embodIes fundamental restramts on the power of government .Under the
14th Amendment, these restraJnts apply not only to the "laws of Congress," but also to the
pobcles, practIces and deciSIOns of state and local government Ca"twell v Connecticut, 310
US 296 (1940)

B CODstitutJOD ofVlrgiDia (1971)

The Commonwealth of Vtrguua, through Its own constltubon, also guarantees the free
exercIse of rebgton and a correspondIng prolublbOD on state and local government from
becommg entangled m rehgtous aff81IS

Art It § 16 Free exercIse of rebgton, DO estabhsbment of rehgJoD - That
rebgIon or the duty winch we owe to our Creator, and the manner of dischargIng
It, can be chrected only by reason and CODVJcbOl1; Dot by force or VIolence, and,
therefore, all men are equally entitled. to the free exercIse ofrehglon, accordmg to
the chctates ofconsCience, and that It IS the mutual duty ofaD to practice Chnstlan
forbearance, love, and chanty towards each other No man shaD be compelled to
frequent or support any religiOUS worsmp, place, or DUDlstry whatsoever, nor shall
be enforced, restraUled, molested, or bw1hened m Ius body or goods, nor shall
otherwise suffer on account of Ins rehglous 0PlDlOns or bebef, but all men sball be
free to profess and by argument to mamtam theu 0PlDJODS m matters o(rehgtoD,
and the same shall m noWIse dunuush, enlarge, or affect thetr CIVIl CapaclOes
And the General Assembly shall DOt prescnbe any rchgaous test whatever, or
confer any peculiar pnV11cgcs or advantages on any sect or denommabon or pass
any law requmng or authonzmg any rebgtous SOC1ety, or the people ofany chstnct
Wlthm tlns Commonwealth, to levy on themselves or others, any tax for the
erection or rep81l' ofany house ofpubliC worslup, or the support ofany church or
I'D1Il1stry) but It shall be left free to every person to select Jus rellgJous UlStrUctor,
and to make for Ius support such pnvate contract as he shall please

The Vtrguua ConstitutIon also contams a specific prolublhon agamst appropnauon 10

rebglous or chantable organIZatIOns
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Art IV, § 16 Appropnatl0ns to rellgloUS or chantable bodIes - The General
Assembly shall not make any appropnatlon of pubhc funds, personal propertyt or
real estate to any church or sectanan SOCIety, or any assOCIatIon or InstltutJOD of
any kind whatever which IS entIrely or partlYt chrectly or Indirectly, controlled by
any church or sectarian socIety Nor shall the General Assembly make any like
appropnatlon to any chantable mstltutlon wluch IS not owned or controlled by the
Commonwealth. the General Assembly may, however, make appropnatlons to
nonsectanan mstltutlons for the refonn of youthful cnJDlnals and may also
authonze COuntIes, CItIes, or towns to make such appropnatlons to any chantabIe
InStItutIon or asSOCJatJon

II Tbe Conceptual Framework m Federal Law

There are no "bnght bnes" for determmmg whether governmental action has Violated the
EstablIshment Clause In other words, each SItuation reqwres an mdependent (actual and legal
analysIs The Umted States Supreme Court Jtselfbas remarked that 6'the [Establishment] Clause
erects a blurr~ mdlstmct, and vanable bamer dependmg on all the CllCumstances of a
partIcular relatlonslup '" Lynch " Donne/ly, 46S U S 668, 679 (1984) I WhIle Dot confirung
Itself to any partJcular test, the Court traditionally has applied a three-part test known as the
Lemon test m assessmg EstablIshment Clause cases In bnet: the Lemon test reqwres that
governmental aetlOD

(1) must have a secular ]egISlabve purpose,
(2) must have a pnnclpaJ or pnmary effect that neither advances DOr mlublts rellgton,

and, ~

(3) muSt not foster an excessive government entanglement WIth rehglon

Lemon v Kurtzman, 403 U S 602,. 612 (1971) z

In other words, governmental decISIOns motivated by purely rebgJous goals Will
ordlnanly be lDvahdated EVeD when governmental action IS ammated by secular mtcrests It

WIll nonetheless f81l If Its pnmary effect advances or mlublts rebgJon or entangles government
excessively m rehgrous affaIrS or VIce versa.

I "Jusbce Jackson IS reported to have qwpped tha11effersoa s waU ofseparatiOD was m dUlger ofbecoJD.Ul8 as
5eIpeDtme as the waD Jefferson bad bwlt at the Umverslty o(Vttgml& " A E DIck Howar~ Q:JmmentiJnu on the

Constlt&lllOn ofYugrnltl at 302..303 u.84 (1974) (cItation onutted)
2 Although the Lemon test bas often been cnbCJZed ad sometunes IPO~ It has DOt beeD ovenuled and remams
the basIC cooceptual fiamework throop winch an EstabbshmeDt Clause cases are analyzed. See Lamb s CIulpeJ v
Center Monches UIIIOII Free Sc~ Out. S08 U S 384 394 IL7 (1993)
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A theme that has gamed Importance tn recent EstablIshment Clause Junsprudence IS

neutralIty Wlule rellgloos mstltutl0ns may not receIve favored treatment by the statet they may
also not be disfavored m relatIon to other groups See Everson v Board 0/Ed 0/Ewmg, 330
U S 1. 16 (1947)' (caunonmg that the courts must be sure Dot to ·'lnadvertently prolubJt [the
government] from extendIng Its general state law benefits to all Its ClttzenS Without regard to
their rellgtous bellcf') The courts have held that where government creates a publIC forum, It
cannot ban cel181D speech merely because It may express a relIgIOUS VIewpoint Lamb s Chapel
v Center Monchu UnIon Free Sch DlSt I 508 U S 384, 392·393 (1993) Moreover where
governmental faCilIties are generally open for publIC use) religiOUS orgamzatlons must be granted
equal access See e g Lamb s Chapel S08 U S at 393 (' [Ilt dlscnmmates on the basIS of
vlewpomt to pemut school property to be used for the presentatton of all views about family
ISSUes and cbJld rewg except those dealmg WIth the subject matter from a relIgiOUS

staDdpomt ''») see also Bd 0/Educ 0/ Wests,de CommunIty Schools" Mergens 496 U S 226
(1990) (lngh school that pemuts student clubs may Dot prolublt rebglous clubs from operattng at
the school), W,dmar v Yincent, 454 U S 263 (1981) (Uumvcr51ty penmts open access to school
faclbtles, It cannot deny use offacllltles to rebgJous organJzatlons)

In one recent case, the Supreme Court extended this neutrabty pnnclpJe to a case
mvolvmg publIC funds In Rosenberger v Rector and Vultors o/the UftW O/VJTgJ1IID, SIS U S
819 (1995), the Supreme Coon held that If the UmveISlty ofVtrglDla gave money to groups that
WIshed to fonn a student newspaper, the Umvcrslty could not refuse to give money to a rehglous
group merely because of the rehgJous content of the pubbcatJOD The court held that a
slgmficant factor m upholdIng government programs m the face of Estabbshment Clause attack
IS tbcU" neutrahty towards rcbglon." 14 at 839 The Court held It was Dot UDconsbtutlonal for
the UmVer51ty to proVide funds to relIgiOUS orgamzatlons smcc, ~5&(t]he program neutralIty
chstmgwsh[ed] the student fees from a tax leVIed for the chrect support ofa church or group 0 f
churches h Id at 840 )

The theme ofneutrahty was also lDlportant m Bowen v Kendnck, 481 US 589 (1988)
the semmal case mvolvmg whether pubhc funds may be gIven to rehgtous mstltutlons Il'r
pwposes of proVldmg welfare benefits or other SOCIal services In Bowen, the Umled StalL)
Supreme Court apphed the Lemo1l test m a case mvolvmg a challenge to the Adolescent Famll\
LIfe Ac~ winch gave grant money to orgamzatlons mc)udmg rehgaous orgamzaboDS to sponsor
programs to reduce teenage pregnancy The Court found DO VJolaboD of the Estabhshmenl
Clause smce the grants were dlstnbuted m a neutral fashton YI$ a V1$ rehgtous and non-rellgtOU~

mstltutJODS and rebgtous affihatJOD was not a cntenoD for selection as a grantee ld at 608

] 'The Court also fouod It Slgmficaut that UmVerllty funds did Dot 10 directly to the rebglous OrgamzatJOD but rather
to the prmter who pnnted the studenlnewspapen The Court expJamed, M[t]here IS DO ddfereDCe m logIC or
prmclple and DO dIfference ofCODStltubonaJ slgmficance between a school usma Its funds to operate I fac1bty to
wluch students have access, and • school paymg a durd party contractor to operate the facility on 111 behalf" Id at
843
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"[Rlehglous mstltutlons need not be quarantIned from public benefits that are neutrally avaIlable
to all" Roemer 11 Maryland Bd ofPublic Works, 426 U S 736, 746 (1976)

Courts remam senSItive, however. to whether the populatIon affected by the
governmental program contams a captIve 8udlence9t such that the government's endorsement of
religion could be VIewed as coercive The cases that explore tins theme have generally ansen In
the public school context See Lee v Weisman, 50S U S 577 (1992) (stnkmg down government
polIcy of pennlttlng prayer at publIc nuddle school commencement ceremony), School Dzst v
Ball, 473 U S 373, 390 (1985) (6The symbolIsm of a umon between church and state IS most
likely to mfluence cluldren of tender years. whose expenence IS llnuted and whose beliefs
consequently are the functlon of enVironment as much as of free voluntary chOIce ") Although
governments must be aware of tins danger m the 10 the welfare context as well t It would not
appear that a mere symbohc umon would be suffiCIent to suggest government endorsement of
rebgJon See Bowen, 487 U S at 613... 14, see auot Bd ofEduc of the WestsIde Communzty
Schools" Mergens, 496 U S 226, 250 (1990)"

Government .programs that proVide for mdlVJdual chOice are not as vulnerable to
consbtubonal attack It IS now a well-establJshed lXlom that the Fust and Fourteenth
Amendments do not preclude a state from granting aJd whJch may flow to a relIgiOUS mstJtutJon
"only as a result of a genwnely mdependent and pnvate chOICes of BId reClplents" W,ners v
WashIngton Dept of Servs for the BlInd, 474 U S 481, 487 (1986) $ Thus, the concept of

4 The Supreme Court has recogmzed the ability ofbotb coOege and lugh school studenu to understmd that
lovemments do Dot eadorse everythmg they fall to ceusor See Wu:lnu:Jr 454 U S at 274 ILJ4 (explauuDg that
MtJmver5lty students are ofcourse young adults They He less unprcsslouable thaD YOUDler students aDd should be
able to appreaate that the Umveruty s ,obey (ofpemuttml equal access to Umvemty facilities] IS one ofneutral1ty
toward rebJlOD") MergDU 496 U S at 250 (lugh school) 1inUr l' Des MomG IndqJ eo".".lDIlty School DlSt
393 US 503 (1969) (Jugh school)
S In I case approvm, of. grant ofvoeabODal rehablhtatJoD educaboaal assJStaDCe to • bbnd per50D who used the
put to atteDd • Chnsban CoDqe m order to become a pastor the Supreme Court pomted out the loal posts m dus
ueaa

Ie IS weD settled that the Estabbsbment Clause IS DOt VIolated every tuDe moDey prevIOUSly m the
posseSS1OD of • State 1$ conveyed to a rebgtous mstrtutlOD. For example a State may ISSUe •
paycheck to ODe of Its employees who may then donate aU or pan of that paycbeck to a rehlJOUS
IDSbtutlon. aD W1tbout coDStltutlonal bamer and the State may do 10 even bOWIDI that the
employee so mteDds to dJspose ofhis salary It IS equally weD settled, on the other had, that the
State may Dot grant aid to • rebgJoUi school, whether cash or m bn~ where the effect ofdie ud IS

dlat of • cbrect subSidy to the rehpous school from the State AId may have that effect even
tboup It takes the form of ud to students or parents The question presented IS whether OD the
facts as they appear m the record before us extension of aId to pebtlonC1 and the use of that ad by
pebtloDef to suppon Ius rehpous education IS a penmssible transfer sllDllar to the hypothCbcal
salary donauoD descnkd above or IS an unpenmssible d1rect subsidy

Wuters" Wasl"ngtoll Dept olServs fOT tAe B/wl 474 U S 48] 486-87 (1986) (mtemaJ CltatJOns aDd quotation
marks onutted)
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IndI\1dual c"olce 1'35 surfaced as a.~ lDlportart eleMe~t m deteMllnlng the const-tut JOra11ty of !

program Courts consJder mdlvtdual choice to be Important for at least five reasons FIrst, It
cures any problem In haVIng money go dllectly from the pubhc coffers to a relIgIOUS InstItution
See Rosenberger, SIS U S at 842 ("We do not confront a case where the govemment IS

malc.mg dIrect money payments to an mstltutlon or group that 15 engaged m religiOUS actIVIty ')
Secondlyt IndiVIdual chOIce generally presupposes a neutral program See Board of Ed Of
Klryas Joel Village School Dzst v Grumet. 512 U S 687, 704 (1994) (. [T]he pnncJple IS well
grounded m our case law, (and] we have frequently rehed expliCitly on the general aVallabJllty of
any benefit proVIded relIgiOUS groups or mdlvlduaJs m tunung asIde Establishment Clause
challenges') TIurd, the benefit of the program IS generally for the mdJV1dual, not the re11810US
mstltutlon The mere fact that a rellgJous mstltutlon may obtam a benefit IS more the by-product
ofmdlV1duaJ chOice rather than govenunent polICy Mueller, 463 US at 400 (charactenzmg as
"attenuated" any finanCial benefit ''that eventually flows to paroclual schools" as a result of
~'pnvate chOICes of mdtVJdual parentsj Fo~ because of mdtVldual chOice there IS less
hkellhood that government WIll be seen to endorse the rebgJous VlCWS of the mstltutloDS that are
the beneficlanes of those chOICes See Rosenberger, SIS U S at 841-42 (where Uruverslty
prOVIded funds to student orgamzatlons on a neutral basts for them to pubhsh student newspapers
the UmVer51ty had not fostered "any DlIstaken 1D1pressloD that the student DCWSPapers speak for
the UmveISlty" nor was there any ''real hkehhood that the speech m question (was] eIther
endorsed or coerced by the State ''), Mueller v Allen, 463 U S 388, 399 (1983) (findIng that m a
program where 81d becomes aV811able to a relIgiOUS mstItutJOD only as a result of declSJons of
mdJV1dual parents no unpnmatur of state approval, can be deemed to have been conferred on an
particular rehgJo~ or on relIgion generaUy), W,tters, 474 U S at 488-89 (''Nor does the mere
cIrCumstance that petitioner has chosen to use neutrally aV811able state aid to help pay for Ius
relIgiOUS educabon confer any message of state endorsement of rehgtoD j FIfth, the nsk of
exceSSlve entanglement would be greater If the government were to attempt to restrict mdJvlduaJ
chOices to purely secular actiVIties See Rosenberger, SIS US at 84S (explammg that even If
the UmVer51ty were able to distlngmsh between penmsslble and lD1perm1SS1ble mscussl0ns of
religion m a student newspaper, ''merely to draw the dtstmctlon would reqwre the UDlVer&lty ­

and ulbmately the comts - to mquue mto the SIgnIficance of words and practices to different
rebglous faJths, and m varymg Cltcumstances by the same futh Such mqumes wouJd tend
meVltably to entangle the State With rehglon 1D a manner forbIdden by our cases j

m State CODstitutloDAIlssaei

The Vrrguna CODSbtubon IS not, however, Identlcal to the Umted States Constitution
Smce early m the lustory of the Commonwealth, the Vlrguua ConstJtubon has contaIned
restncbons agamst the use ofstate resources m support ofrehgIous mstltutlons

There IS a dearth of cases mterpretmg Vuguuals Constitutional proVJsJons regarding the
separation ofch~ch and state As observed by the noted constltuUonal commentator, AE DIck
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Howard, "ffl8.lrly sparse case law has thrown only a bit of lIght on [ArtIcle IV, § 16] whose
language and ambit are not the clearest' A E DIck Howard, Commentanes on the Constitution
o/Y,rgznla at SSI (1974) One of the few cases m VUgJW8 mvo)vlng the gJvmg of publIc funds
to relIgiOUS mstJtuboDS IS Almond \1 Day, 197 Va 419 (1955) In Almond, the VJrgmJa Supreme
Court struck down a prOVISIon m the AppropnatloD Act of 1954 (-'the Act") that prOVided money
(or the education of cluldren of veterans killed or dIsabled dunng World War n The money
prOVIded payment of "tuItiOn, mstltubonal fees, board, room rent, books and SUppllCSt at any
education or tramJDg mshtutlon of collegiate or secondary grade m the State ofVlrguua." Acts
19S4,ch 708,p 970

Smce Almond arose In the context ofschools, the sectIon o(the Vtrgtma ConstItution that
was most apphcable was the prOVISIon statmg ·'[n]o appropnatJon of pubbc funds shall be made
to any school or IDStJtutJOD of learnmg not owned or excluslveJy controlled by the State or some
pobncaJ SUbdJVJSIOD thereof'" Smce the Acr's ''broad language made [the funds] aVlllable for
use wlnle such cluldren are attendIng eIther sectanan or nonscctanan pnvate schools," the Court
held It VIolated the Vllguna CoDStltutlon AlmoM'J 197 Va. at 423

. In Almond J Lmdsay AJmoD~ Jr , the Attorney General ofVl1guua, argued on behalfof
the Commonwealth that the Act was '~ot an appropnauon duectly to the mstJtubons whJcb the
elJgtble chtJdrcn may attend, but [was] an appropnatlon to the parents or guardtans of such
clul~ {was] pnmanly for the benefit ofsuch cluldre~ and only mctdentally {or the benefit of
the selected pnvate schools " Jd at 424 The Court rejected General Almond's "chIld benefit'
theory argument, explauung that even If the mdJV1duaJ students chose where they went to school
the money was mIl "for the benefit or of that school" ld at 426 The Court dctemuned that
~e parent or guarchan to whom the twtlon fees are pmd IS merely the condwt or channel
through whom the 8ld from the State to the school IS transJmtted 9' ld at 428 Such
detemunatlon was based pnmanly upon the Court's findIng that 6'[a]s a matter of fact the record
shows that fiom July 1950, through June 1954, payments of these appropnaboDS have usually
been made chrectly to the mstltubons" Id at 426 ThUS, the nanow hoJdmg ofAlmond cbd not
reach General Almond's "chlld benefit" theory, but merely held that cbrect tUlUon payments to
relIgiOUS schools constituted a prolubJted appropnatlon

Most slgmficantly, the declSloD m Almond was largely based OD the Com's VIew that
"(t}he trend of recent U S Supreme Court declsJons strongly mdJcates" that the Act was
Violative of the FIrSt Amendment to the U S COnstltubOD, and that there eXIsted "the strong
posslb,hty that the proVISIOns of the V1I'guna CODStltutIon deallDg Wlth separabon ofChurch and
State would also be consuued as prolubltmg the type ofappropnation here under consIderatIon
Id at 427-28 '

6 At the tune A.lmondwas deaded, tIus proVISion was found m sectlOD 141 oltbe CoDSbtutJOD o(VlI'pmL It DOW

appears as Art. vm, 110 of the VaCuua CoOStJtutiOD of 1971
7 It does not appear that the Court S VIew 0& dus matter was chaDcDced by the Attorney General durm& the casc
See Almond at 430
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In malong that predlcuon lD 19S5t the Almond court faIled to antICipate the substantIal
development of EstablIshment Clause Junsprudence that has occurred dunng the last forty-four
years As mentIoned above, the Supreme Court has subsequently establJshed that the
Establishment Clause IS not VIolated merely because state 81d flows to relIgIOUS InstItutions as a
result of IndIVidual chOice WItters, 474 US 481, 487 (1986), accord Zobrest v Catalina
FoothIlls Sch Dut., 509 US 1 (1993) (quotmg Mueller v A./len,463 U S 388, 389 (1983) (no
VIolation of the EstablIshment Clause occurs when publiC funds become aV81lable to sectanan
schools 'only as a result of numerous pnvate chOICes of mdlVldual parents of school-age
chIldren''» The Fourth CIrCUIt has found Almond to be ·'outdated Junsprudentlally m that the
federal establlslunent clause penmts more state assistance to relIgIon than It was thought to allow
m 1955 t, See Pha" v Vlrgznla, 806 F 2d 516, 524 (1986) (oplmng that ArtIcle IV, § 16
would not appear to bar voucher-type programs where the funds go for the benefit of the
recIpient and Dot .the rebglous mstttutlon A E Dtck Howard also has suggested "[t]here IS
nothing m the language of [ArtIcle VIll, § 10), that would prevent the VUgmJa courts from
adopbng the 'cluld benefit' theory or some other approach that would allow given fonDS ofaJd to
be extended to cJnldren m seclanan schools" 2 A E "DIck" Howard, Commentanes on the
ConstItution o/Vlrgln,a at 956 (1974) In lIght of these dCClS10DS treatmg the recIpIents offunds
as mdependent deciSIon makers rather than mere condwts between the government and the
school, It IS unclear how much Vlabillty Almond retams, even With respect to the Vlrglnla
Constitution

IV RelevaDt Models

Smce the Task Force has not asked us to assess any particular ·program, thIS

memorandum IS necessanly general m nature, bowevert we hope tins final section Will keep thIS
memorandum from bemg purely theorencal and enhance Its usefulness to the task force In

craftmg any programs or pohcles It nught WIsh to suggest The followmg discusses two types of
programs that Involve the use ofgovernment funds by rebgJous lJ1StJtubODS (or programs that do
not have as a pnmary goal a rehgJous purpose or effect

A. CHeDt Pick - No Rebpo•• Purpose or Effect

The first model mvolves SItuations m winch government appropnates money for some
ICgJtunate secular fimctlOD or service and allows mchVJduals to choose the mstltubOD 10 proVide
that &eIV1CC thereby penmttmg some money to go to rehgJous mstJtutlons that perform that
secular, non-rebgJous fimctlon.

The CI8SS1C case mvolves the use of federal MedlcaJd dollars that are given to health care
proVIders, mcludmg religiously owned hOspItals, to reunburse the health care prOVider for care to
MedlC81d recipIents These types ofprograms are undoubtedly constltuhonal nus IS pnmanly
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because the functIon performed IS secular and not religIons See Bradfield v Roberts, 175 U S
291 (1899) (finding that since rellglously operated hospitals have an mdependent secular
functIOn, state funds may constItutIonally be given to cud that secular function) Moreover, It IS
the patIent that chooses where the money IS spent

If such a program were analyzed under the Lemon test, a court would undoubtedly find
that (1) such a program had a legttlDlate secular purpose, (2) a program that allowed patients to
use either religiOUS InstitutIons or non-religious mstltutlons did not have a pnmary effect that
eIther advances or mJublts rellgJon, and, (3) a program that penmtted hospitals to be relDlbursed
for care to patients dJd not have an excessive entanglement between government and relIgiOUS

authonty

Under the neutrahty theory, the Supreme Court would undoubtedly also hold that In
programs such as these where government money IS made aV8llabie for the proVISion of
legtbmate secular serviCes, It would be lDlpemusslble to deny access to such money to a hospital
slDlply because It was a rellgtous mstltutJon

B Ageacy Pick - No ReUgious Purpose or Effect

The second model mvolves programs m wluch the government chrectJy contracts WIth or
proVIdes 8 grant to a rellgtous mstltutlon for the proVISion of a secular functIon or service In
tins case, there IS DO mtermed1ate mchVlduaJ who makes the chOice where the money goes, thus
for the program to be VIable, the service proVIded by the rehglous mstItubOD must secure a
secular purpose

The case m winch tins model was tested was Bowen, 487 U S at 589 In Bowen the
Supreme Court upheld the consbtunonabty of the Adolescent Faonly Life Act (the 64Act' )that
gave grants to vanous orgamzatJoDS to proVIde teen pregnancy counselmg The Act 5pCClficaIJ\
stated that rehgtous orgamzaboDS would be eligible for the grants The Court held the Act dad
not VIolate the constitutIon on Its face, although the apphCabOD ofthe Act to particular programs
mayor may not be vabd

Under the first Lemon prong, Bowen found the statute ·'was mobvated pnmanJy, If Y'hJI

entirely, by a legttunate secular purpose, (Ie the ellnunatlon or reductIon ofSOCial and economJ\.
problems caused by teenage sexuality, pregnancy, and parenthood)" Jd at 602 The mere 'aLl
that rehgJous organrzaboDS were gIven a role to play chd not Vlnate the pnmanly secular purpoSI.
of the Act ·~othmg m our preVIous cases prevents Congress from recogD1ZU1g lhe..
1D1portant part that rebgton 'or rebgJous orgaruzatloDS may play m resolvmg certam seculM
problems' Id at 606 Nor was the ellglblhty of relIgiOUS orgamzatlons to receive grant money
enough to render the Act unconstltutlOnal, smce the grants were dtstnbuted m a neutral fashIon
VIS a VIS relIgiOUS and non-rebgJous mstltubons and rehgJous affiliation was not a cntcnon for
selection as a grantee ld at 608 TIns IS m hoe With the Court's preVIous statement that
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~'rehg)ous InstitutIons need not be quarantIned from publIC benefits that are neutrally avaIlable to
all" Roemer, 426 U S at 746 Indeed, the Supreme Court '~has never heJd that relIgIOUS

tnstltutlons are dIsabled by the FlI"St Amendment from partlclpatmg m publicly sponsored socIal
welfare programs't Bowen, 487 U S at 609

Bowen then analyzed the Act under the second Lemon prong to detenmne If the Act had
the "pnmary effect of advancmg religIon' Jd at 609 The Court observed that' [oloe way In
winch drrect government aid Dllght have that effect 15 If the aId flows to InstitutIons that are
'pervaslvely sectanan It Id at 610 (cltmg Hunt v McNaIr, 413 US 734, 743 (1973» The
Court recognIzed that It had InvalIdated programs where ''there was a 'substantial nsk that aId to

relIgIOUS mstltutlOns would, knowIngly or unknowmgly, result m rellgJous mdoctnnatlon t

/d at 612 However, the Court rejected the Idea that a regulatIon that proVlded grant money to a
relIgIOUS mstltutJon for a pnmanly secular purpose would be uncoDSt1tutlonal merely because It
created a modICum of .mteractlon between government and rehJlon Id at 613-14 After
acknowledgmg that government must tread bghtly m tlus area, the Com held the Act dId Dol
lead to "'an excessIve government entanglement WIth rebglon ." Id at 615 (quotmg Lemon, 403
US at 613)

Agam) the theme ofneutralJty and fauness 15 IIDportaDt Although governments may not
be requued to set up certam programs where money IS made avatlable to ebgJble groups for the
performance of a legltnnate secular function or SCIVlCC, the government may Dot deny relIgIOUS
orgamzatlons the ablbty to apply for the money The Supreme Court has ''never SaJd that
'relIgIOUS mstltutJons are disabled by the FU'St Amendment from partlClpatmg m publicly
sponsored SOCial welfare programs It' Zobrest, S09 U S at 6 (quotmg Bowen, 487 U S at 609)

It appears that religiOUS orgamzatlons are already mvolved m many projects such as tins
m VargmJa CODSlder, for example, the Department of SocIal Services' ("1>88'') Office of
Newcomer Services winch currently contracts WIth f81th-based organIzatIons to proVIde refugee
resettlement 5eIVlCCS DSS also felJDburses cluld care centers for clnld care proVIded to certaIn
low-mcome mdlVJduals Centers operated by rebgJous organ1zatJoDS are ehgible to receive thiS
money DSS'"One Church, One Cluld' program uses churches to find adopnve homes for
mmonty cJnJdren. DSS also uses churches m a program to proVIde respIte cJuld care for
homeless mdJV1dua1s winJe they search for employment Moreover. twenty-nmc commUI1Jty

action agenclcs work closely WIth hundreds of f8lth-based organIzations statewide that proVIde
&eIVlCes and classroom space for head start and other programs

V Recent DevelopmeDts

On Wednesday, December 8, 1999~ the Umted States Supreme Court heard arguments on
the case ofMItchell v Helms, 119 S Ct 2336 Mitchell" Helms ongmated m LoUISIana when a
group of taxpayers ora local pubhc school dIStrict challenged the school dlstncl's decISion to
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proV1de 1nstnlctl0'laJ Jl1aten=\ls aDd eqlJlpment Jnc-Judlng hardware, to relJglous schoolc; The
matenals and equIpment were made available to the relIgIous schools under Chapter 2 ofTItle 1
ofthe Elementary and Secondary EducatIon Act (''the Federal Education Act") The case thus
raIses the Issue ofwhether the Establishment Clause penmts school dlstllcts to prOVIde
mstructlonal matenals to relIgiOUS schools under the Federal Educabon Act The deciSIon In tJus
case Will provIde courts and deciSIon makers WIth addItIonal guIdance as to what cntena should
be considered m detemunmg whether certam governmental lid VJo)ates EstablIshment Clause
pnnclplcs

VI CONCLUSION

All ofthe foregOIng necessItates careful consIderation ofal) salient cIrcumstances m
fasluonmg any program mvolvmg f81th-based commumty servIce groups m the welfare refonn
process It IS cntlcal that pohcy makers and legislators understand the constltubonallmntatlons
m thIs area, winJe, at the same ttme, not adoptmg the blanket rule that any Involvement by fmth­
based groups m the welfare refonn process 1S unpenmsslbJe
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Ms Gayle Vergara, Senior Research Associate
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RE Comments on RecommendatIons of the Spec,al Task Force on Farth­
Based Organizations

This memo provides comments on the follOWing recommendations of the
Task Force
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(202) 466-2587 fax

~ncansunltcd@>au org

-.nr.'au org

1 In general the recommendatlons In the first pOint are approprIate as
long as the servIces listed are available to all pnvate and charitable
organizations and are th~refore not limited to faith-based
organIzations In addition It IS cnt.cal that with respect to faith-based
organIZations the government must not engage In any conduct or set
any pohcles that promote faith-based organization or otherwIse
advance one religIon over another, or religion In general

2 Although the Task Force recommendatIon and much of the
commentary discuss altering the language of the state s RFPs
contracts rules and regulations to make them consistent with
Chantable Choice. It IS Imperative that Chantable Choice be examIned
In the context of the Constitution Many aspects of the Charitable
Choice legIslation are Inconsistent with the Establishment Clause of
the U S Constitution, and as IS always the case with statutory law
the Constitutional requirements prevail regardless of the terms of the
statute For Instance, the Supreme Court has Interpreted the
Constitution as bamng govemment grants to pervaSively sectanan
organIZatIOns or those that would provide sectanan-based programs
See Bowen v Kendnck, 487 U S 589 (1988) Therefore. unless the
statets RFPs, contracts, rules and regulations reflect a thorough
analysIs of the constltutlonahty of the provIsions In Chantable Choice
manv of these documents are likely to deceive possible govemment
contractors and. ultimately, to be ruled unconstItutional

For example, the provIsion .n Chantable Choice that ·permlts"
rehglous organizations to engage In employment decIsions on the
baSIS of religion In thelf publicly-funded employment IS most certainly
unconstltubonal See CorporatIon ofPresidIng Bishop v Amos, 483
U S 327 (1987) At no time has the U S Supreme Court allowed tax
funds to be expended In a rehglously-dtscnmlnatory manner In
additIon the Court s decIsion In Amos was based on the concern that
government oversight over a rehglous organization s pnvate
employment decIsions would result In an unconstitutional
entanglement between the government and the organIzation s
exercise of religion This concern does not apply In the publJcly­
funded JObs under Charitable Choice because these positions are, by

l'tJur vou~ zn th~ hattk to prtJ"Ve "hnou..r b.hnn
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definition secular See 42 USC Sec 604(a)(j) limitations on Use of
Funds for Certain Purposes No funds provided directly to Institutions
or organizations to provide services and administer programs under
subsection (a)(1 )(A) shall be expended for sectarian worship,
Instruction or proselytlzatton

Finally, unlIke the claims of many of the recommendations and
commentaries there IS no eVidence of -dlscnmlnat,on- against falth­
based organizations that wish to contract with the government If
faith-based organizations were willing to abIde by the same laws and
regulations that apply to secular government contractors there are no
barriers to their ability to obtain government grants or contracts

3 It IS unconstitutional under both the U S and the Virginia Constitutions
to limit any government funding or other benefit to churches or other
houses of worship Any budget provIsion or other legislation that
earmarks funds to religiOUS organIZations alone will most·certainly be
met with a constitutional challenge See Texas Monthly v Bullock,
489 U S 1 (1989)

4 Again as long as these programs do not have the purpose or effect of
advanCing rehglon or religIOUS organIZations religiOUS miSSions It IS

probably appropnate to expand access to summer food programs
through community organIZations, Including but not limited to falth­
based organIZations

5 An accountability problem eXIsts With tax credrts Charitable ChOice
makes clear that public funds cannot be spent on proselytiZing
WOrshiP, or other religiOUS acttVlty To ensure thiS, Chantable ChOice
allows for audits of all government-funded programs A tax credit
given for the prOVIsion of Similar services. however, lacks guarantees
that the publicly subSidized programs are secular

6 ThiS recommendatIOn IS appropnate as long as the organlZat,ons
ehglble to receive voucher funds comply With the same laws.
regulations, and constitutional safeguards and meet the same
requirements that reCipients of direct contracts or grants must .meet
These requirements InclUde, but are not limited to, (1) no funds
prOVided though a voucher may be used for rebglous worship
InstructIOn. orproselyt.zatlon, (2) beneficlanes of assistance must not
be SUbjected to any form of reltglOus Indoctnnatlon. and (3)
employees paid With voucher funds may not be employed based on
religIon
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7 We do not object to a companion tax cred.t for contnbutlons to
certified charitable organizations, Including religious organizations.
provided the credit IS not skewed In any way toward religious
organl~atlons and providers

In add,tton to the above comments on the Task Force recommendations It IS
critically Important to note that "Charitable Choice" IS nfe with constItutional
problems and special attention must be given to these Issues when
examining whether and how the state should contract with or provide
vouchers to faith-based organizations to provide social services

First churches and other houses of worship should only provide publicly
funded services In a manner that IS discrete and Institutionally separate from
the religious ministries It IS advisable for churches and other houses of
worship to establish a separate religiously-affiliated nonprofit to administer
operate, and perform the welfare programs

In addlt.on, the environment within which the pUblicly funded services are
provided should not be sectanan and religious Icons or messages should be
avoided Furthermore as already mentioned. employees paid with pUblic
funds should not be hired or fired on the basIs of religion Public funds
should not be commIngled with pnvate funds Finally and perhaps most
Importantly, rehglous organizations should guard against all forms of
proselytlzatlon of the beneficiaries of the government funded benefits In
other words services provided under the act cannot be reltglou5 In
character ThIs should be In addition to the prohibition on the use of public
funds for rehglous purposes that IS already contained In Chanlable Choice

In Implementing Chantable Choice, It IS em.cal that the constitutIonality of
programs. under both the U S and VIrginia Constitutions be ensured In
order to protect the rehglous liberty of program benetlCianes, religIOUS
Inst,tutlons, and the taxpayers Thank you for the opportunIty to comment on
these recommendations

Sincerely.

~~
Steven K Green, JOt 0
~eneral Council and Director of Policy
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FAITH-BASED GROUPS PROVIDING SERVICES

TO MEET SOCIAL NEEDS

Good mormng My name IS Larry Henry and I am ExecutIve DIrector ofthe

Amencan FederatIon of State) County and Mumclpal Employees (AFSCME) CouncIl 27

here m RIchmond COWlCl127 represents Vuglwa State employees m a nwnber ofareas

mcludlng correctIons, health care, and Job tnunmg

I am here today to urge caution and restraint as tlus Task Force studies and puts

forward recommendatIons for expandIng the role of "f8lth-based", relIgtOUS orgarnzatlons

m proVJdmg SOCIal seI'V1ces m VlrgmJa As noted m House Jomt Resolution No 291, the

constl'tutJonallty of the "chantable choJce" prOVISion contamed m the 1996 Personal

RespollSJbllJty and Work OpportunJty ReconclllatJon Act (PRWORA) remams very much

m doubt, as eVIdenced by a number of lawswts now pendmg across the country

Why does AFSCME favor a narrow mterpretatloD ofchantable chOIce? We

belIeve that allowmg a religiOUS msbtutJon to admuuster a governmental contract m a

non-secular way VIolates the separatIon ofchurch and state found m the Fttst Amendment

to the U S ConstltutJon SpeclficalJY7 It subjects beneficJanes to religIOUS mdoctnnatJon

that may counter theIr own rellgtous belIefs and may reqwre prOVISIon ofservJccs m

churches or other houses ofworslup where reltglous ICOns art, and symbols are

dIsplayed An~ chantable chOIce allows taxpayer funds to flow dIrectly mto the coffers



ofpervasIvely sectanan relIgIous InstItutIons) leadIng to mcreased govenunent

mterference m relIgIous programs by vIrtue aftlus new contractual relatlonslup

SIgnIficantly, several relIgIOUS organIzations have been speakJng out forcefully

agaInst chantabJe choIce, whIch they see as detnmental to religiOUS autonomy

For example, the assoclate general counsel for the Baptist JOint Commlttee wrote m an

op-ed plece m The Washzngton Post that chantabJe choice IS "the wrong way to do nght "

She argues that chantable choIce threatens to damage relIgIon and relIgIOUS liberty by

necessItatIng greater government regulanon ofrelIgIOUS ID.1DJstnes due to the momtonng

reqwrements that accompany federal funds

In addItlon, charitable chOIce expands the reach ofgovemment-sancDoned

employment mscnnunabon TItle VII of the 1964 CIVIl RIghts Act carved out a lumted

rellgJous Instltutlon exemptIon from the prolublDon agamst employment dlscnmmatJon

so that, for example, CatholIC Churches could "dtscnmmate" agamst other relIgiOns when

lunng pnests WIth chantable ChOice, religIOUS government contractors may mamtam

mtemal structmes that systematIcally excJude people from employment OD the basIS of

then rellg10us belIefs, mantal or famIlIal statust gender, sexual onentatlon, or pregnancy

Also troubJmg IS the fact that chantable chOIce forces the government to pIck and

choose among rellglons because It cannot fund them all This raises the specter of



relIgIons lobbyIng ejected legIslators m therr cornpetltlon to receIve government grants,

thereby fanning the fire of reJIgJous dIVISIon

AFSCME's natIonal office m Waslungton, D C has mformed me that a large

group of relIgIOUS and non-sectanan orgaruzatJons have come together to work for

re)Jglous freedom m SOCIal servJces and 10 0pposltJon to charitable chOice The religiOUS

orgaruzatlons m tlus coalitIon mclude the Amencan JeWIsh Congress, the Presbytenan

Church, USS, the Umted Church ofCImst, Office for Church m SocJety, and the Umted

Methodist Chmc~ General Board ofChurch and SOCIety, among many others

In conclUSIon, I urge tJus Task Force to step back and consider alJ ofthe potential

negatlve ranuficatJons of aggressively expandmg chantable chOIce m VtrgJlUa. As I have

stated, those Include erodmg the separatIon between church and state, mcreasmg

employment dlscnmmattoD, and relIgIOUS orgamzatlons' Joss ofautonomy

Thank you for gIVIng me the opportumty to address tbJs Task Force on an Issue of

such IDlPOrtaDce to employees m our state and recIpIents ofservices and benefits



Testimony to the SpecIal Task Force StudYing Chantable ChOIce
House Room D, General Assembly Bmldmg

December]2,2000

"The Wrong Way to Do the RIght 11ung~
By John W Tadlock

Both major party candIdates In the stIlI undecIded presidentIal campaign receJv~d

gloWIng reviews for their proposals to address SOCIal problems through new partnerslups
between faJth-based organlzatlons and government

WIthout doubt, government and relIgIon can do much good together to address
the pressing needs ofour times It has long been pennJsslble, for example~ for the
government to fund groups that have tles to relIgIon but are set up to perfonn secular
SOCIal selVlces, such as CatholIC Chanties and Lutheran SetVJces m Amenca. But tlus
Idea has been taken a giant step further by advocatmg "chantable Choice," • plan where
tax subSIdies mIght flow to houses ofworslup and other thoroughly relIgiOUS entities that
perform SOCIal setV1ces

VIce-PresIdent Gore deemed chantable choIce (wluch first appeared In the 1996
welfare reform law) a carefully wlored approach" and proposed extendmg It 'to other
VItal selVlces where f81th-based orgamzatlons can playa role-such as drug treatment,
homelesSDess and youth VIolence prevenbon" Governor Bush also supports chantable
chOIce and made the concept a focal pomt 1D ms campaign

But chantable chOice threatens to damage the very thmgs both gentlemen say they
'beasure--.re)Jglon and religIOUS lIberty Put sunply, chantable choIce IS the wrong way
to do the nght thmg

I For one tJung, rellglous Dllmstnes would likely be regulated by the government,
which would mean audits and probably, tedIOUS l"ef'Ortmg mtrusJve complIance reVIews
and even the subordmatJon of religIOUS pnnclples to government pohcle5 and objectives

Some who favor It have emphasIZed that the cbantabJe ChoIce law attempts to
protect the rebgtous character and autonomy ofprOVIders, but whether these protectJons
would survtve JUdiCial scrotmy IS highly questionable For example. IS It coDSbtutlona! to
allow a rellgJOus IIUlUstry to InSIst that no Jews or MusJuns Deed apply for JObs that are
tax-fimded? ODe federal district court has already refused to aIJow the SalvaboD Anny to
fire an employee whose salary was pald substantially Wlth tax money sunply because the
employee was a W1CC8D

2 Second) under chantabJe cholcet religIOUS mlDlstnes could become adnumstIative
centers ofgovernment benefits and serviceS and gam associated duties such as
tenmnatmg benefitst reporting on beneficlanes and othelWlse pollcmg ~e system.



Instead ofbemg known as sanctuanes. houses ofworsblp could come 10 be VIewed
essentIally as arms ofthe state If tax subsIdes flow to churches and other relIgious
mmlstnes the role of religIon as a prophetIc coliC ofgovernment also Will be dlmJJUshed

3 FInally, desplte the lnslstence that Mgo\lemment must never promote a particular
relJglous VIew.." chantabJe chOIce would force the government to pIck and choose among
rellglons---Jt cannot fund them all RelJglons mlgbt compete (or government grants
before eJected JegJs]ators, thereby famung the fires ofrelIgIOUS dIVISion and glvmg
representabves yet another oPPOrtwuty to tum religion tnto a political too)

The VIce preSIdent believes that unposmg certam "clear and S1nct safeguards" Win
obViate relIgiOUS liberty problems He has stated that "government must never try to
force anyone to receIve f81th" He also cautioned that "we must ensure that theJe IS
always a hJgh-quallty secular chOIce available {and] contmue to prohibit duect
proselytiZing as part ofany publIcly funded effons "

But some ofthese safeguards are ImpoSSible to admlmster How does one define
MdJrect proselytiZIng," much Jess ensW'e that a church ISn't usmg publIC money to do It?
Moreovel's these safeguards are msufficlent Tax money SlJDpJy should not flow through
the church bouse door, because sufJmg, mtrusJve government reguJauons WJIJ qUickly
foUow These are some ofthe reasons the Supreme Court bas ruled that tax funds should
DOt flow to thoroughly rehglous entities such as churches

Church and state can and should work cooperatively WIthout bemg tied together
With funding stnngs Houses ofworsbJp and governmental offiCials can and shouJd share
mformatJon about needs and programs 1be government can lughbght the good work
that relIgiOUS and other SOCial SCIVlCC groups are domg and make refenals to these groups
when appropnate

Government also can encourage mcreased pnvate subSIdies for rebglous
numstnes (as Mr Gore did durmg the campaign) legislatures can help by passmg tax
mceutJves for chantable giVing, such as the blpartlsaD CharItable CilVlDg Tax RelIefA~
wtuch would allow DOD-ltenuzers 10 deduct SO percent oftbelr chantabJe lifts over SSOO

Another way for church and state to cooperate IS for churches and other rebgJous
croups to form separate entJtJes to proVide secular SOCIal 5ervJCCS WIth tax money

RelIgion m Amenca IS robust precisely because It relIes on the strength ofIts

message and voluntary gtftst rather than compulsory tax funds. for Its support. RehgJoD
m Amenca IS VItal precIsely because It IS largely fiee from lovemmeDt duectlon aod
regulation.

Therefore. mstead ofpretending that government shekels can muacuJousJy come
WIthout government shackles, we should emphasize that, even for religIOUS orgamzanoDS,
accepting tax fundmg bas consequences In short, I fear that for houses ofworsbJ.p to
accept tax funds would have the same affect as the kudzu that grows so freely 1D my



home state ofMISSISSIPPi It has become trluch too pervasIve to get nd ofand It takes
over Just about everything



Jewish Community Federation ofRichmond

October 30 2000

Re Chantable ChOIce LegISlationDear Ms Vergara

BY FAX (804) 371-0169

Ms Gayle Vergara
DIVIsion ofLegIslatIve Semces
PO Box406
Richmond VlI'g1D18 232 J8

Durmg the last two years the Jewish Community FederatIon ofRIchmond 5offiCial posItion
regardmg ChantabJe Cbolce legIslatIon has been to urge the Faith Based Community ServIces
Task Force to proceed With cautlon m cODSldenng ways to mvolve faith based organ1Z8tJOnS
(FBOs) In the provIsIon ofpubhe services Our partIcular concern relates to public resources
(mc)udmg but not huuted to funds) bemg transferred to FBDs that may be engaged In

proselytlzmg or dlscnmmatory actlvlbes

We also have some concern regardmg consideration ofStanley W Carlson TIlles as a consultant
to the Task Force Dr Carlson Thies bas exhibited a reputatIon ofpushmg the church/state
envelope on the Issue offBOs For example D1 hIS guide to "Everythmg You Need to Know
About Chantable ChOIce" (available on the Center for Public JUSbce web sne) he urges the use
ofthe "voucber methO(f ofprovldmg servIces through relIgIOUS organIZatIons a practIce mat we
bebeve nuses senous constltUtJonal ISsues

Moreover m hlS Top Ten TIps for Pubbc OffiCIals (also aVaJlable on the web site) he
comments that past practices and assumptIons about appropnate church state relatIOns have left a
legacy ofdlstnlst between government and faith communIties and urges govemmentto
acknowledge ItS mistakes and make amends WIth a statement oftbe nghts offaJtb based
providers" The JewIsh Community Federation ofRJclunond., which remams 5U"ongJy commItted
to the continued separation ofcburch and state (a prmclpJe that IS one ofVlrgmla 5 most
unponant legaCIes to the nation and the world) believes that government has DO need to make
amends or apologieS D1 thiS area These are but two examples ofthe ways m whIch Dr Carlson
thIeS conceptton of Cbantable ChOIce dIffer strongly from our OWD and from the best mterests of
the Commonwealth

We hope that you and the members ofthe Task Force will keep our CODcerns m mand when
makmg your unponant dec1SlonS Tbank yOlJ for your consideration m tills regard Best WIshes
on your future efforts

Richard Arenst~n
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e-6~ Center for Law
1 .and RelIgious Freedom

November 10, 2000

The Honorable John H Hager, Chalnnan
SpecIal Task Force Studying FaIth-Based ServIce Groups
Office of the Lt Governor
State CapIto)
RIchmond, Vlrglma 23218

RE Recent Developments In the Establishment Clause

Dear Lt Governor Hager

Appendix D "'OR Ew~ce" LAM 't'"/~ 1")
Anntllldlll, I'I"Bm'111100J J1(J

70J 6Jl J0711
FAX 70J 6J~ /0 j

WelJr'l~ www chnstlml~pIsoclet\or,
clrf@clsna ore

Urepy S Baylor
Au«UII~D,ne,,,,

K.mberlee W ColbY
SenIO' ugal CovtLwl

VJrlln1a E Hanma"
Ez~(:IIIIWAu,....,

Thank you ,for InvItIng me to testify on October 31, 2000, before the SpecIal Task Force
StudyIng FaIth-Based Communltv ServIce Groups Who May Provide AsSistance To Meet SOCIal
Needs - HJR 291 (2000) I HJR 764 (1999)

Dunng the course ofmv remarks I IndIcated that the Memorandum ofDecember 8, 1999,
by Mr Ashley L Taylor, Jr, Deputy Attorney General, needed to be updated m IJght ofthe
recent U S Supreme Court case ofMItchell v Helms, 530 U S _, 120 S Ct 2530 (2000)
The plurality In Mlte/lell adopted the neutralIty theory JustIce O'Connor's concumng opJmon
reached the same result, but relIed heaVily on AgostInI v F~/ton, 521 US 203 (1997)

Yau requested that I detail my vIew of the MltcheU case In a memorandum Enclosed 15
the paper you requested

Please give a copy ofm) paper to Mr Taylor Should you or Mr Taylor have any
comments or questIons, please do not heSItate to contact me

SIncerely,

CARL- '1--1 C~e~
Carl H Esbeck
Dlrector~Center for Law and ReligIOUS Freedom



CHARITABLF CHOICE AlW THE CRITICS

Carl H Esbeck

Chantable chOIce IS now part of three federal socIal sen Ice programs The

prOVISIon first appeared In the Welfare Reform Act of 1996,1 rn 0 years later It was

Incorporated Into the Commumty Services Block Grant Act of 1998,2 and most recently It

was made part of the ChIldren's Health Act of 20003 sIgned by PresIdent Cllntor, on

October 17, 2000 In each of these programs, government funds are dIrectly placed Into

the hands ofpnvate socIal service providers vIa grants and purchase of service contracts

ChantabJe chOice Interwea\ es three fundamental pnnclpJes, and each receIves

promInence In the legIslation First, the statute Imposes on government the duty to not

dlscnnunate WIth regard to religion \vhen It comes to the elIgIbilIty ofproviders to delJver

socIal servIces under these programs Rather than e~amlnlng the nature of the servIce

providers, chantable chOIce focuses on the nature of the services and the means b) whIch

they are provided The relevant questIon concernIng provider elIgIbIlIty IS not' Who are

you?" but "What can you do?"

•
ISQMlla Wade and Palll C Lyda Professor ofLaw University oflv1Issourl-Columbla, and currently serving as

Director ofthe Center for Law and ReligiOUS Freedom In \Vashlngton DC Copynght 2000 all nahts reserved

I 42 USC § 604a (19--1 Charitable chOice appeared as § 104 of the Personal Responsiblhty and Work
OpportUDlty Reconclhatlon ActofJ996 Pub L No 104193 110 Slat 2105 2161 {I996)

242 USC § 9920 (19-.-1 Chantable chOIce appeared as § 679 of the Community SeJ"V1ces Block Grant
Ac~ \vhlch was Title II of tile Coats Human Services Reauthorization Act of 1998 Pub L No IO~ 28.)
JJ2 Stat. 2702 (1998)

J 42 USC § __ [at end of § 300x S1 et seq add a ne\v § 1955] Charitable chOice appeared as Title
XXXIII § 3305 of the Children s Health Act of2000 Pub L No 106 _ 114 Stat __ (2000)

1



Second, the statute Imposes on government the duty to not Intrude Into the

relIgIOUS autonoJ'11y of faIth-based provIders Charitable choJce extends a guarantee to

each faIth-based organIzatIon [FBD] that agrees to partJclpate that the organIzation "shall

retmD Jts Independence from Federal, State, and local governments Including such

organizatIon's control over the definJtlon, development, practice, and expressIon of Its

relIgIOUS belIefs tt4 A pnvate nght of action to sue a government that tnes to renege on

that duty gIves real teeth to the guarantee S AddItIonally, there are prohJbJtlons on

specIfic types of governmental Interference such as demands to stnp relIgIOUS symbols

from the walls of FBOs and bans on regulatIOns requlnng FBOs to adjust theIr governIng

boards to reflect some "etlmlc or gender balance" thought more politically correct 6

TIurd the statute Imposes on both government and participatIng FBOs the duty to

not abndge certaIn rel1gJOUS nghts of the ultimate beneficlanes of these program Each

of these federal socIal service programs has a secular purpose, namely, helpIng the poor

and needy, and they seek to achIeve thiS object by provlchng resources m the most

effective and effiCIent means avaIlable The purpose of the program IS not, of course, md

to the particIpatIng socIal service prOVJders, whether secular or relIgiOUS Rather, the

purpose of the program IS to benefit the poor and needy, hence, It IS they who are the

ultImate beneficlanes

I WIll touch on these three pnnclples below, and do so 10 reverse order

.a 42 USc § 604a(d)(J)

s 42 USC § 604a(l)

6 412 USC § 604a(d)(2)

2



I

In programs subject to chantable choIce, when funding goes dIrectly to the socIal

servIce provIders? the ultImate beneficlanes are empo\vered WIth a choIce Beneficlanes

who \vant to receIve servIces from an FBO may do so, assuming that IS, that an FBO has

otheIWlse qualified for a grant or servIce contract I On the other hand, If a beneficiary

objects out of relIgious reasons to receIvIng seIVIces at an FBD then the state IS requIred

to provide equivalent servIces at an alternatIve provider 9 Thts IS the &'chOlce" In

chantable choJce The pOSSIbIlity of choosing to receIve sen Ices at an FBO IS every bIt

an exercise of religIous freedom 8S IS the nght not to be served at a provIder

objectionable for reasons of relIgIous conscIence There IS much concern by CIVJI

Ilbertanans about the latter choIce, whereas the former IS often overlooked ChantabJe

choJce regards these choices as ofequal Importance

If a beneficIary selects an FBO that receives direct fundIng, the provIder cannot

dlscnmmate agaInst beneficlanes on account of relIgIon or a refusal to actIvely

partICIpate In a relIgIous practIce 10 ProtectIon of the ultunate beneficIarIes was bolstered

In the chantable chOIce prOVISions In the ChIldren s Health Act of 2000 No\v

beneficlanes not only have the nght of chOice and protectJon from dlscnmlnatlon, but

also must receive actual notice of these nghts 11

7 Chantable chOice contemplates both direct and Indirect fonns ofatd 42 USC § 604a(aXl) Some
statutory nghts and duties pertain only 10 direct fUndmg

• It may be that no FBOs successfully compete for a grant or service contract Chantable chOIce IS not a
&uarantee that aId will flo\y 10 FBOs Charitable chOice guarantees onl) that FBOs will not be
discrIminated against With regard to rehglon

, 42 USC § 604a(eXJ)

10 42 USC § 604a(g)

3



II

If the 8vculabJJJty of govenunent money should cause the undermInIng of the

relIgIous character ofmos, then charItable choIce WIll have faIled If the aVaIlabIlIty of

government fundIng shouJd cause FBOs to become dependent on government or should It

sIlence theIr prophetIC VOIce, then charitable choice Will have failed AccordIngly,

charItable choIce acts to safeguard the "relIgious character" of faith-based organJzatlons

ProtectIng the InstItutional autonomy of FBDs \vas done to enable them to succeed at

what they do so well, namely helpIng the poor and needy m a holIstIC way ProtectIng

autonomy was also requIred to get reluctant FBDs to partlcJpate In government programs,

sometlung FBOs are far less likely to do If they face Invasive or compromlsmg

regulatIons

One of the most Important of these guarantees of mstltutlonaI autonomy IS the

abJht) to select staff on a re)lglous baSIS FBOs can hardly be expected to sustaIn theIr

religIOUS. VISIon WIthout the abIlIty to employ mdlvlduals who share the tenets and

practIces of the faIth The guarantee IS central to each organizatIon's freedom to be Its

0\\11 self accordIng to the dictates of conscience Accordingly, In addltJon to the broad

guarantee of "Independence" from government, chantable chOIce speCifically prOVIdes

that FBOs need not alter theIr polICies of &Imtemal governance" fonned as a matter of

relIgIOUS f81th12 and that FBDs relaln their exemptIon from federal employment.

11 &e 42 USC § 19S5(eX2) Ofcourse nothing In pnor \asIODS orchantable chOice prevents states
from giving actual notice of beneficiary nghts It would be prudent to supply notIce of rights whether
reqtnred or not by the legislatIon but the absence ofa requuement In older versions ofthe law hardly nses
10 the level ofa constItutional concern

12 42 USC § 604a(d)(2)(A)

4



dIscrimInation laws 13 WhIle It IS essentJal that FaOs be pennltted to make employment

deCISIons based on relIgious consIderatIons, along WIth all other providers FBDs must

obey federal CIVI) nghts laws prohIbIting dlscnmloatlon on the basIS of race, color

national orIgIn, gender, aget and dlSabJ1Jt} 14

As a general proposition FBOs must comply \VJth eXIstIng state and local

employment nondlscnmlnatlon laws These laws were enacted pursuant to each state~s

polIce power Some states and mun1ClpalltJeS also ha\ e nondiscrImination laws and

procurement polICIes enacted pursuant to government spendIng power When these

spendIng power laws do not permIt FBDs to select staff on the basIS of faith

commItments, the Jaws are not enforceable agaInst FeOs actIng pursuant to chantable

chOIce revenue streams TIus IS because the federal statutory guarantees In chantable

chOIce that, promIse to protect the "relIgiOUS character and "Internal governance" of

FBOs preempt contrary prOVIsions In state and localla\\s I~

Occasionally the charge IS made that chantable chOIce IS, c~Just government-funded

mscnmmatlon" nus IS untrue Rather than "fundIng dISCnmJnatlon," the government s

I) 42 USc § 604a(1)

... See Title VI of the CIVil RIghts Act of 1964 42 USC § 2000d el seq (19--> (prohibiting dlsc:nmlnatlon
on the bases of race, color and national onglo) Title IX ofthe Educational Amendments of 1972 42
USC I§ 6]01-6107 (19--> (prohlbltmg dlscnDllnatJOn an eduCatlonallnslltutlons on the bases ofsex and
vlSuallmpaument) SectIon S04 ofthe Rehablhtatlon Act of J973 29 USC § 794 (J 9---> (prohibitIng
dlSCnmlDallOn against otherwise quahfied disabled IndiViduals Including IndiViduals With a contagious
disease or an mfeclaon such as HIV) The Age Discrimination Act of 1975 29 Usc § 706(8Xc) (19--> ''''~.
(prohibltlng dlScnmlnatton on the basiS ofage)

as TIus IS not unlike when claims ofrellglou5 freedom ovemde state la\\$ protecting sexual onentatlon or
manlal status See ~ g Albnan v Mlnn Dept orCorrectlon~80 Fair Empl Prat Cas (BNA) J166 CD
Mann 1999) (sexual orientation) Madsen v ErwIn 395 Mass 715 481 N E 2d J160 (1985) (sexual
OflentatIon) Walker v First Presbytenan Church 22 Fair Empl Prat Cas (BNA) 762 23 Empl Prae

-Dec {CCH) 1 31 006 (Cal Super 1980) (sexual onentatlon), McCready v Hoffius. 586 N W.2d 723
(Mlch 1998) lIQcQled In part on other grounds S93 N W 2d S4S (Mlch 1999) (martial status) Attorney
General v Desilets 636 N E 2d 233 (Mass 1994) (martial status) Amaga v Lorna Linda UnIversIty 10
Cal App 4"IS56, 13 Cal Rptr2d 619 (1992) (marttal status) Cooperv French 460NW2d2(MInn
1990) (martial status)

s



object IS fundIng socIal servIces for the poor and needy Whether or not the socIa) servIce-

provIder IS an FBO WIth employment policies rooted In Its rellgJon IS probably unknown

to the government and that IS the way It ought to be The government's concern here JS

helpIng the poor and needy wIth the most effectIve and effiCIent programs It 15 the FBD

of course, that IS dIscrimInating on the basts of relIgIon In Its staffing decIsions, not the

government The dlscnmlnatlon If there IS any, 15 not "state achon" In the sense of that

tenn In the Fourteenth Amendment 16 Moreover, the pn\ate act of dlscnmloatlon by an

FBD IS not out of Intolerance or malIce Rathert the FBO IS acting, understandably so In

accord WIth the dIctates of Its sincerely held religIous conVIctions IfFBOs carmat operate

In accord WIth theIr own sense ofmlSS10~ then they are not gomg to be able to sustaIn the

ImpreSSIve record they now have ofsuccessfully helpIng the poor and needy

A relIgIous organIzatIon fa,'onng the employment of those of like-mInded faith IS

comparable to an envIronmental orgamzatlon favonng employees devoted to

en\ Ifonmentallsm, a femlnJst organizatIon lunng only those devoted to the causes of

women, or a teacher's union hlnng only those opposed to school vouchers To disallow a

relIgIOUS organIzation from lunng on a religIOUS basiS IS to assail the very cause for whIch

the organIZatIon was formed In the rust place

Secbon 702 of Title VII of the CIVIl Rights Act of 196417 pennlts religiOUS

organizations to make employment deciSIOns based on religion II Occasionally claims

16 See Blum v Yaretsky. 4S7 U S 991 (1982) (holding that pervasive regulation and receipt of lovemment
filndm. at pnvale nursing homes does no~ wnhout more. constitute state action) Rendell Baker y Kohn
457 U S 130 (1982) (holding that pnvate school heavily fW1ded by Slate IS not state actor) Flagg Brothers
Inc v Brooks 436 US 149, 164 (1978) (stating that mere acquiescence by the law In pnvate actions of
warehouse does not convert the acts IDto those of the state)

'7 42 USC § 2000e I(a) (19.-J ReligiOUS educatlooallllStltutlons are separately exempt under 42 USC
§ 2000e·2(e)(2) (19-.J
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are made that the § 702 exemption IS waIved when an FBO' becomes a provJder of

federally funded soclalselVlces The la\v IS to the contrary Indeed, charItable choIce

expressly states that the § 702 exemptIon IS preserved 19 HaVing Just promised FBOs that

they WIll not be c'lmpaJr[ed]'~ In their ~'rellg1ous character" If the} agree to provIde socIal

sel"Vlces, It would be wholly contradictory to then deem FBOs as havIng Impliedly

walved·valuable autonomy nghts WaIver ofnghts IS always dIsfavored In the la\\) and,

as would be expected, the credible case Jaw holds that the § 702 exemptIon IS not lost

when an FBD becomes a provIder of publIcly funded servIces 20

Occasionally the suggestIon IS made thatt as federal ta~payers, each of us has a

personal nght of conscIence to not have our taxes paid to a relIgIous organIzatIon vIa

government programs such as chantable choIce The putatl\ e legal claim by such a

taxpayer would be that he or she has a nght not to be coerced or othelWlse &'reltglously

liThe Title VII religIous exemptIon \vas upheld In Corporation of PresldlOg BIshops v Amos 483 US 327
(1987) Amos held that the exemption \vas not a preference violative the Estabhshment Clause

'9 42 USC §'604a(0

20 Han v BaptIst Memona) Health Care Corp 215 F 3d 618 625 (6* Clr 2000) (dIsmissing religious
discriminatIon claim filed by employee against relIgious organization because organization was exempt
from Title VII and the receipt ofsubstantlaJ government funding did not bring about a waiver of the
exemption) Siegel v Truett McConnell College 13 F Supp 2d 133c 1343-4S (N 0 GL 1994) Djfd 73
F 3d J108 (11· Clr 1995) (cable) (dismissing rebgl0u5 dlscnmJnatlc claim filed by (acuity member
Igllhst religiOUS college because college was exempt from TItle VII and the receipt ofsubstantial
lovcmment fUndmg did not bnng about a waiver of the exemption) Young v Shawnee MIssion Medical
Center 1988 U S DIS! LEXIS 12248 (D Kan Oct. 21 1988) (holding that religiOUS hospital did not lose •
Title VII exemption merely because It received thousand ofdollars In federal Medicare payments)t see
Amaga v Loma Linda University 10 Cal App 46 1556 13 Cal Rptr.2d 619 (1992) (religIOUS exemption
an state employment nondlscrunlnatlon Jaw was not lost merely because religiOUS college received state
funding) Saucier v Employment Secunty Dept 954 P.2d 285 (Wash Ct App 1998) (Salvation Army s
religIous exemption from state unemployment compensation tax does not Violate Establishment Clause
merely because the Job ofthe employee In quest10n was funded by I government grant) Seale v Jasper
Hospllal DJst 1997 WL 606857 (Tx Ct App Oct 2 1997) (Catholic hospital does not waive Its nghts to
refuse to perform sterilizations and abortions merely because It had a lease \Vlm the government on Its
building) The only case 10 the contrary IS cntlclzed by the COurtlD SIegel as well as hmlted to Its facts
13 F Supp 2d at 1343-44 (dISCUSSing Dodge v Salvatlon Anny 48 Emply Prae Dec (CCH) 138619
(S D MJSS 1989»
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offended' when general federal revenues end up gOing to a relIgious organIzatIon The

Idea has a certaIn superficIal appeal, but the law IS to the contrary and for good reason

The U S Supreme Court has refused to recognIze a federal taxpayer claim of

coercIon or other personal relIgiOUS hann In TIlton v Rlchardson,21 plaintIffs claImed that

payment of federal taxes, the monies of winch were later appropnated to faIth-based

colleges and other InstitutIons of hIgher educatIon, caused them to suffer coercIon In

VIolatIon of the Free ExerCise Clause FInding no plausIble eVIdence of compulsion

relating to matt~rs of faIth, the Court held that a federal taxpayer's cause of actIon for

relIgIOUS coercIon faIled to state a claIm under the Free ExercIse Clause 22 In Valley Forge

ChristIan College " Americans Unlted,23 plamnffs challenged as VJoJatlve of the

EstablIshment Clause the transfer of government swplU5 property to a relIgIOUS college

The Supreme Court rebuffed all asserted bases for standIng to sue be'cause the plaintIffs

lacked the requIsite personal "lnJUJ) 10 fact" One of the rejected claims was that the

plaIntiffs had a "splntual stake" In not havIng theIr government give away property to a

relIgIOUS organIzation or to otherwise act In a manner contrary to no-establlshment values

The htgh court rejected the plaIntIffs charactenzatloD of "InJury" and held that a splntual

stale 10 having one's government comply With the Establishment Clause IS not a

constItutionally cogmzable harm 2.-

As federal CItizens our tnes support all manner of polICIes and programs WIth

winch we deeply dIsagree Taxes pay the salanes of publiC offiCIals whose poliCies \ve

21 403 US 672 (1971)

22ld at 689

ZJ 4S4 U S 464 (1982)

24 Jd at 486 n.22
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despise and oppose at every opportunIty None of these complaInts gIve rIse to-

constitutIonally cognIzable "InJurIes' to us as federal taxpa) ers There IS no reason that a

federal taxpayer alleging "relIgIOUS coercIon" or beIng' relIgiously offended' should, on

the ments of the claim, be treated any dIfferently

III

Chantable choIce requires that socia) service provIders be selected WIthout regard

to relIgIon When dISCUSSIng the restraInts of the EstabJIsJunent Clause on generally

avaIlable programs of aId, thIS pnnclple of equal treatment or nondlscnmlnatlon JS

termed "neutralIty theory t The Supreme Court case that most recently addressed the

neutralIty pnnclple IS MItchell 'V Helms 25 The four-JustJce plurallt)', wrItten by JustIce

Thomas, and JOIned by the Chief JustIce, and JustIces ScalIa and Kennedy, embraced

neutralIty theory 26 In the sense of legal POSItIvIsm, ho\\e\ er, JustIce O'Connor's opinIon

concurrlng In the Judgment IS controlling In the )o\ver couns 27

From Justice 0 COlUlor's opInIon, when combIned \Vlth the numbers compnslng

the pluralIty, It can be saId that (1) neutral, mdlrect aId to relIgIOUS organIzatIons does

25 530 U S _ 120 S Ct 2530 (2000) (plurality OPinIon)

26 Before proceeding under the assumption that Justice 0 Connor S opinion IS controlling at least until the
Supreme Coun should again address thiS Issue It IS well to extol the \lftUes of the pluralIty opinion The
plurahty adopted the neutrality pnnclple \Vlthout any quahficatlons Hence the plurahty IS not only a
bnght line rule ofeasy and sure application but bongs the constitutional theory of the Establishment
Clause-heretofore In confusmg dlsarraY-In line with the Fr~ Exercise Clause and the Free Speech
Clauses Su Carl H Esbeckt Myths MISCUes lind MISCOIICeptlons Ao-AldSeparatlonum tmd Ihe
EstablIShment C/tluse J3 NOTRE DAME J OF LAw Enflcs" PuB PoLICY 285 300-G2 (J999) In the
plurality opinIon JustICe 1bomas said that falling 10 adhere to the neut;rahty prinCiple "would raIse senous
questions under the Free Exercise Clause" M,ICMJI 120 S Ct at 2SSS D 19

27 Jd at 25S6 (0 Connor J concurrmg an the Judgment) Justice Brt\erJOined Justice O'Connor's
opmlon
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not vIolate the EstablIshment Clause,21 (2) neutral, direct aId to religious organIzatIons

does not, WIthout more, Violate the EstabllsJunent Clause 29 Having IndIcated that

program neutralIty IS an Important but not suffiCIent factor In detenmnlng the

constItutionalIty of dJrect aId, JustIce O'Connor went on to say that (a) Meek"

Plltenge,.3° and Wolman v Walter)) should be overruled, (b) the Court should do away

With presumptions of unconstitutIonality, hence, the "pervasIvely sectanan" test would

seem to be no longer relevant to the Court's analySIS, and (c) proofof actual dIversIon of

government aid to religIOUS Indoctnnatlon would be VIolatIve of the EstablIshment

Clause

The Issue In MItchell concerned the scope of the EstablIshment Clause when

evaluatIng a program of governmental assIstance entaIling dJrect 8ld to organlzatJons,

IncludIng relIgIOUS organizatIons 32 The federal program at Issue m Mitchell entailed

federal aId to k-12 schools, publIC and pnvate, secular and relIgIOUS, allocated on a per-

student basIS The same pnncJples apply, presumably, to SOCIal 5elVlce or health care

21 Id at 2558 59

291d at 255'

JO Id at 2556 2563 66 Meek v Pittenger 421 U S 349 (1975) (plurality In part) had struck do\\'J1 loans
10 religiOUS schools ofmaps photos films, projectors recorders and lab equipment, as well as dIsallowed
services for counsehng remedial and accelerated teachmg psychologIcal speech and heanng therapy

'lid at 2556 2563-66 Wolman v Walter 433 U S 229 (1977) (plurahty In part) hed struck do\Yn use of
pubhc school personnel to prOVIded gUidance remedial and therapeutic speech and heanng servICes away
from the religiOUS school campus. dlsallo\ved the Joan ormstructlonal malenals to RlaglOUS schools as \vell
a dlsallo\ved transportation for field traps by religiOUS school students

32
.f,lchell does not speak--except an abe most general way-to the scope oftbe Establishment Clause

when It comes to other ISSUes such as religiOUS exempbOllS In regulatory or tax laws Issues ofchurch
autonomy rehglou5 symbols on public property or religiOUS expression by government offiCIals In that
regard Mitchell continues the balkanization ordoctnne that IS different Establishment Clause tests for
different contests nus sphnterlng ofdoctrme can be avoided because a comprehenSIve and Integrated
·VIe\V of the Establishment Clause IS posSible See Carl H Esheck, Tlte Eslabluhment Clouse tIS Q

Structural Restraint on Governmental Power 84 IOWA L REV J (1998)

10



programs, albeIt the Court has scrutInIzed more closely dIrect aId to k-12 schools

compared to SOCIal welfare and health care seIVIccs 33

In cases mvoJvlng programs of dIrect 81d to k-12 schools, Justice O'CoIUlor

started by announc1Og that she WIll follow the analysIs used 10 Agostlnz v Fe/Ion 34 She

began With the two-prong Lemon test IS there a secular purpose and IS the pnmary effect

to advance religion? Plaintiffs did not contend that the program faIled to have a secular

purpose, thus she moved on to the second prong of Lemon 35 Dra\V1og on AgostIni,

JustIce O'Connor noted that the pnmary-effect prong 15 gUIded by three cntena The first

two loqulnes are whether the aid IS diverted to government lodoctnnatlon of reJlglon and

whether the program of aId IS neutral WIth respect to relIgIon The thIrd crltenon IS

whether the program creates excessIve admInIstratIve entanglement now clearly Just a

factor under the pnmary-effect prong 36 AlternatIvelyt the same e\ Idence that IS Sifted

under the effect prong can be examIned pursuant to Justlce O'Connor's no-endorsement

test 37

J) See Bowen v Kendnc~ 487 U S 589 (1989) (upholding on Its face rehglouslv neutral funding of
teenage sexualIty counsehng centers) Bradfield v Roberts IS U S 291 (1899) (upholding use offederal
funds for construction at rehglous hospital)

)4 Mitchell 120 S Ct 8t 2556 2560 AgostInI v Felton S21 U S 203 (1997) upheld a neutral prog~m
whereby public school teachers go Into rehSlous schools to deliver remedial educational services

JS Milchell 120 S Ct at 2560 PlaIntiff's were wise not to argue the program lacked a secular purpose See
Carl H Esheck The Lemon rut Should /t Be ReJalned, R~/ormuJaledor ReJected' 4 NOTItE DAME J OF

LA\\ ETHICS&' PuB PoLICY 513 SIS 21 (1990) (collecting authorltles holdIng that the secular purpose
prong ofLemon 15 easily satISfied when dealing With neutral programs ofaid 10 education health care or
SOCial \velfare)

Min Mitchell plaintiffs did not contend that the program created excessive admInIstratIve entanglement
J20 S Ct at 2560 For a survey ofcases where the Supreme Court sought 10 employ the excessive
entanglement test, see Carl H EsbecL. supra note 26 NOTRE DAME J at 304-07 (1999)

The Supreme Court has long Since abandon "pohtlcal diVISIveness" as an aspect ofentanglement
analySIS See Carl H £Sheck, A Restatement ofthe Supreme Court s Law o[Reilglolls Freedom
Coherence Conjllct or Chaos" 70 NOTRE DAME L REv 581,634 3S (1995) (collectang authontles)

37 MItchell' 120 S Ct at 2S60
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To summarize, when examlmng a government program of dIrect aId, the steps of

an EstablIshment Clause analysIs as outlIned by JustIce O'Connor are as follows

] Does the program ofaId have a secular purpose?
2 Does the program of aid have the pnmary effect of advanCing religIon? The

effect lnqulry IS gUIded by three factors
a Is the aId actually dIverted to relIgIous Indoctnnatlon?
b Does the program define the elIgIbilIty of partlclpabng organIzations

WIthout regard to relIgIon?
c Does the program create excessive admlmstratlve entanglement?

[Alt 2] The no-endorsement test asks whether an ·'obJectlve observer" would feel
CIVIC alIenation upon examIning the program ofaId 31

After revieWIng the Court's applicatIon m AgostInI of the above-outlloed analysIs,

Justice O'Connor then InqUIred loto factors 2(a) and 2(b) on the facts as presented In

MItchell Because the federal k·12 educatIonal program was unquestionably neutral as to

rellglon,39 she spent most of her tune on the dlverslon·to-lodoctnnatJon factor JustIce

O'Connor noted that the educatIonal aid In question was to supplement rather than to

supplant monies from pnvate sourcest that the nature of the aid was such that It could not

reach the coffers ofa relIgIOUS school, and that the use of the aid \'\as statuton)y restncted

to "seculart neutral, and nomdeologlcal" purposes On the point about nature of the 8ld

she noted that the aid conSisted of matenals and eqwpment rather than cash, and that the

matenals were loaned to the religiOUS schools WIth goyemment retaIning title 40

JI Endorsement IS unbkely unless a faCially neutral program when .pphe~ Singles out religion for
(avontlsm Justice 0 Connor utilized very httle the alternative endorsement lest In Mitchell See rd at
2559 For cntlclSm ofthe no-endoBcment test because It focuses on IndiVidual hann rather than on
separation of church and state see Esheck. supra note 37 NOTIlE DAAtE L REV at 631 The endorsement
lest. .fused at all IS more sUited to analyzing ISSues such as religIOUS symbols on publiC propen)'

It ReligiOUS neutrality explaIned Justice 0 Connor ensures that an aid program does not proVide a
financial Incentive (or the Citizens Intended to ullimately benefit from abe atd "10 undertake reh810U~
IndoctnnatJon" M,tcMll 120 S CL at 2561 (quotlft& Agostllli)

·/d at 2562 On at least one occasion the Court has upheld cash payments to k-12 religiOUS schools
Commlttee for Public Educ v Regan, 444 U S 646 (19BO) (sustammg reunbursement to rehglous schols
the actual costs of stat~ mandated testing and reponmg)
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Justice O'Connor went on to reJe~t a rule of unconstItutionalIty where the

character of aId JS capable of dIversIon to relIgIous Indoctnnatlon, hence overrulIng Meek

and Wolman 41 In dOing so~ she rejected employIng presumptJons of unconstitutIonality,

as the Court dId In Agostznl, and stated that she requIres proof that the government aId

was actually diverted 42 Because the "pervasIvely sectarIan test IS a presumptIon of thts

sort, mdeedt an Irrebutable presumption (1 e , any direct 8Jd to a k-12 parochIal school IS

assumed to advance relIgIon), 43 Justice O'Connor IS best understood to have rendered the

"pervasively sectanan" test no longer relevant 44 JustIce Q'COlUlor's opInIon apparently

requires that relIgious organizatIons monItor or "compartmentalIze" program aId 45 If the

BId flows Into the entJrety of an educatIonal actiVIty and some "religious mdoctnnatJon

[IS] takIng place thereIn:' then that todoctnnatlon "would be dIrectly attnbutable to the

government n46

~I 120 S Ct at 2562-68

42/d 812567

43
See ,d at 2561 (noting that AgostinI rejected a presumptIon dra\¥n from Meelc and later AguIlar) ,d at

2563 64 (quoting from Meek the "pervasIvely seetanan" rationale and notmg It created an Irrebuttable
presumptIOn which JustIce 0 Connor later rejects) Id at 2558 2566-67 (reading out ofBowen v Kendrick
dependence on the "pervasIvely sectanan~ test) Id at 2567 (requlnng proofofactual diversion· thus
rendering upervaslvely sectarIan" test IITe)evant) ,d at 2568 (rejecting presumption that teachers employed
by religIOus schools cannot follow statutory requirement that aid be use only for secular purposes) and Id
at 2570 (rejecting presumption ofbad faith on the pan ofrehglous school offiCials)

.. Being a "pervasively sectarian" organJzatJon never totally dIsqualified a school from receivIng direct
state aad For example school buSSing and secular textbooks \vere repeatedly permItted by the Court
Other aid as well was occasionally upheld such as reimbursement for mandatory testing but the hnes
belWeen permitted and prohibIted forms ofaid was unclear Indeed the pennlnlng o(textbooks but not
wall maps the pernuttlng ofbussing (rom home but not on field triPS let the Court III for conSiderable
ndlcule This lIne-drawlng was unprincIpled and dISpensing With the need to do so IS yet another reason to
welcome discardIng ofthe "pervasively sectanan" test

., Id at 2568

• Jd (explalnmg why her posItion 10 Mitchell IS consistent With her positIon In Grand Rapids School Dlst
v Ball 473 U S 373 (1985»

13



In the final part of her OplnJOn, JustIce O~Connor explaIned why safeguards In the

federal educational program at Issue In Mitchell reassured her that the program, 8S

applied, \vas not violative of the Establishment Clause A program of aId need not be

faIlsafe, nor does every program requIre pervasIve momtonng 47 The statute limIted md

to "secular, neutral, and nonldeolog1cal" aSSIstance, required that the aJd supplement

rather than supplant pnvate-source funds, and expressly prolublted use of the aid for

"relIgIOUS worslup or Instruction 9,41 State educational authontJes reqUIred relIgiOUS

schools to sIgn assurances of complIance With the above-quoted statutory spendIng

prohibItion a term of the contract 49 The state conducted monltonng VISIts, albeIt

Infrequent, and dId 8 random ~eVJew of library book purchases for their reJJglous

content 50 There was also momtonng of rehglous schools by local publIc school dlstncts.

mcludlng reVle\v of requJred project proposals submItted by the relJglous schools and

annual program·reVle\V VISIts to each reCipient school 5J The momtonng did catch

mstances of actual diverSIon, albeIt not a substantIal number, and JustIce O~Connor was

encouraged that when problems were detected they were corrected 52

The diversIon-prevention factors of supplement/supplant, 8ld not reaclung

religiOUS coffers, the form ofaId being In-kind rather than cash, and statutory prohibItions

on "worshIp or other IdeologIcal uses," are not taJlsmamc Justice O'Connor expressly

41 120 S Ct at 2569

~. Id

ft/d

50 Jd

SlId at 2569.70

'2 Id at 2571-72
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declined to elevate them to the level of constItutIonal requIrements 53 Rather, the factors

are to be utIlIzed lfthey make sense gIven the nature of the government's program of aId

There may be programs where, for example, the supplement/supplant factor makes lIttle

sense S4

CONCLUSION

Chantable choIce IS clearly responsive to many aspects of JustIce otConnor~s

opInIon 10 MItchell

1 The legIslation giVIng nse to the program of aId expressly j?rohJblts dIversion of
the 81d to "sectanan worshlpt InstructIon, or proseIytlzatlon "ss

2 The government-source funds may be kept In accounts separate from an FBO~s
56

pnvate-source funds, and the government may audIt these accounts at any tIme
3 The government requIres penodJc audits by a CPA The results are to be

submJtted to the government, along With a plan of correctlon If any
noncompliance IS uncovered 57

4 FBDs may monitor and, If need be, segregate aspects of thelr program to ensure
that the government-provIded 8Jd IS spent only on program actIvItIes IDvo)VJng no
religiOUS Indoctnnatlon SI

S3 •
IQ at 2572 (' [r]gardless ofwhether these factors are constitutIonal requIrements

54 To get a fuller sense of what IS Important to Justice 0 Connor one should also consIder her multi factor
analyses In her separate opInIons In AgostinI v Felton 52 JUS 203 _ (1997) Rosenberger v Rector of
the Unlv ofVarglnJa SIS U S 819 _ (1995) Capitol Sq ReView L Adv Bd v Pinette SIS US 753
_ (1995) and Bowen v Kendnck 487 U S 589 622 (1989) Justice O"Connor IS prone to have a list of
factors 10 examIne However as her separate opinIons demonstrate the factors she deems relevant are
heavily wedded to the partIcular program pohcy or practice under reVle\v AccordIngly the factors Justice
o Connor liSts m Mitchell should not be elevated to the level ofconstItutIonal requirements

5J 42 USC § 604aU)

" 42 USC § 604a(b) In the Cluldren 5 Health Act of2000 the segregation ofaccounts IS reqUired 42
USC § 1955(&)(2) This Improves accountability With hnle loss oforganizatIonal autonomy

57 All federal prognuns offinanclal assistance 10 nonprofits mstltutlons require audIt by a CPA every two
years wiess the nonprofit receIves less than $25 000 a year In total fedenl a\vards Executive Office of
the PreSident ofthe UnIted State Office of Management and Budget, Clmdar A 133 Audits of Institutions
ofHigher LearnIng and Other Non Profit Institutions 55 Fed Reg 10019 to 10025 (March 16 1990) The
mdependent audit IS not Just fiscal butlDeludes a review for program comphance

s, Justlce 0 Connor nowhere defined what she meant by religious Indoctrination" The Supreme Coun
has found that prayert devotional Bible readIng veneration of the Ten Commandments classes In

confeSSional religIon and the blbhcal creatIon story taught as sCience are alllnherenUy religiOUS Esheck
SUpra note 26 NOTRE DAME J at 307.()S (collecting cases)
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Moreover, nothing In chantable choice prevents officials from Implementing

procurement regulatIons such as requlnng provIders to sign an Assurance of ComplIance

It IS a matenaJ breach of the contract If a provider's conduct does not measure up to the

assurances It IS also common for procurement regulations to requIre self-audIts Any

dIscrepancIes uncovered by an audit must be reported to the government along WIth a

plan to correct the deficIency These procurement polIcies would, of course, have to be

equally applicable to secular provIders, and none or the detmls of the procurement

requirements may be IntrusIve of the relIgIOUS character" of FBOs Chantable chOIce

faCIally satisfies the parameters of Justice O'Connor's Mllchellopinlon, and for most

FBOs It can be applIed In accord WIth her requrrements as well

Carl H &beck
No\ember 10 2000

o \L\P\III7\Papm\NYU Paper Draft 003 doc
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Appendix E

PERSONAL RESPONSIBILITYAND WORK OPPORTUN17TRECONCILIATION
ACT OF1996

SEC 104 SERVICES PROVIDED BY CHARITABLE, REUGIOUS, OR PRIVATE
ORGANIZA TIONS.

(a) In General-
(1) Stale Ophons .. A StQte may -

(A) admInIster andprOVIde servJces under the programs descrIbed
In subparagraphs (A) and (B)(I) of paragraph (2) through
contracts With charItable relIgiOUS orprl'vale organIzatIons and
(Bj pro'Vide beneficIarIes of tlSSJStance under the programs
descrIbed In subparagraphs CA) and (8)(1) ofparagraph (2) wrth
certificates vouchers or other forms of dISbursement which are
redeemable 'WIth such organuQtlons

(2) PROGRAMS DESCRIBED - The programs descrIbed In thiS
paragraph are the follOWIng programs

(A) A State program funded under part A Dftitle IV ofthe SoCIal
SecurIty .Act (as amended by sectro,,"/OJ(a) ofthu Act)
(B) Any other program establIShed or modrfied under tale I or n of
tlus,Act that-

(I) permIts contracts WIth orgamzatJons or
(II) permIts certificates WJllchers, or other forms of
disbursement 10 be prowded to benefiCJanes as Q means of
prOVIdIng assIStance

(b) REUGIOUS ORGANIZATIONS - The purpose of,lus sect,on IS 10 allow
Stales to contract With relIgiOUS organlZlltlo1lS or 10 1I11ow relIgIOUS
organIZatIons 1o accept cemficates, 'VOuchers or other forms of disbursement
lUJder any program described ,n subsecho1l (a)(2) Oil the same basIS as any other
nongovernmental prO'VJder WIthout 11rIJXIInng t~ religious cluzracter of such
organIZatIons mtd WIthout dunlnlsh,ng 1M relIgiOUS freedom ofbeneficUlTIu of
assIstance funded under such program.
(c) NONDISCRIMINATION AGAINST REUGJOUS ORG.4NlUTJONS - In the
event a State exercISes lIs authonty under subsecIJo1J (a), -rellgrous organZZlltlons
are eligible on the same basu as any other pnvate organlZlltlo1l, as contractors
to prOVide assIstance or to accept certificates vouchers, or other forms of
dIsbursement under any program descrIbed 111 subsection (aj(2) 80 long lIS the
programs are Implemented conszste1Jf WIth the Establzshmem Clause oftheUmted
States ConstlhdJon. Except as prOVIded III subsechon (/c) neIther 1M Federol
Government nor Q State recewlng funds under such programs shall dzscrun,nate
Qgalnst an organzzabon which IS or applIes to be Q contractor or prOVIde
assIstance or whIch accepts certificates WJuchers or other forms of
dzsbursement on the basiS that the organIzation has a relzgzous character



(d)REL1GJOUS CHARACTER AND FREEDOM•
(J) RELIGIOUS ORGANIZATIONS - A relIgiOUS organizatIon with Q

contract desc"bed In subsectIon (a)(J)(A) Dr wh.ch accepts certificates
11Ouchers, or otMTforms 01dlsbursement wuler Albsechon (Q)(J)(B) shall
rela,n Its Independence from Federal State and local governments
.ncludzng such organization's control over .the definItion development
practice, and expression of"s relIgiOUS belIefs
(2) ADDITIONAL SAFEGUARDS - NeIther the Federal Government nor
DSlate shilll reqUITe a relIgiOUS orgcmzzatJo" tD -

(A) alter Itslorm 01Internal go'VtTntD'lCe. or
(BJ remove relIgiOUS art ,cons scrlpturl or other symbols,

In order to be elIgible to contract 10 pro'Vlde lISslstance, or 10 Ilccept
certificates, 'VOuchers or other lornu of dubursemelll fimded under Q

program descrJbed ,n subsectIon (aJ(2)
(t) RlGJrrS OF BENEF1CURJES OFASSISTANCE -

(1) IN GENERAL - If an .ndl'VlduQl desenbed In paragraph (2) has an
objectIon 10 the religiOUS charQcter ofthe organuatJon or ,nstltutlonfrom
whIch 1M Indrv,dual recervu, Dr would recerw, tlSsulance funded JDJder
mty program descnbed ,n subsection (11)(2), 1M Stal, ", which the
mdrvJdual reSIdes shall prOVIde such mdmdutU (if otherwISe elIgible lor
nlch asnstance) Wlth,n D reosoIJDble penod 01time after the date ofsuch
DbJ~ctlon WIth assIStance from an alte17lllJrw prDYJthr IhDt IS accelsJbl~ to
the ,ndMduaJ and the Yaillt ofwmch IS not less tlttm the value of the
IUsutance wh.ch the IwJrVlduaI WOJI1d have '~"lWd from such
organlZQholl.
(2) INDIY1DUAL DESCRIBED - An mdlvuluDl dut:rJ1Hd m thIS
paragraph IS an rndmdual who recewu .tlJ'P1.ts for, or reputs to tlpply
lor, assutance under Q program ducrlbed ,n IIIb,ectJo1l (Q)(2)

(0 EAO'LOYMENT PRACTICES -A relJgroll$ organJZQtlo"s aempt,onprovzded
lDtder section 702 oflhe CIVIl RIghts .4CI 011964 (42 USC 20lXJ1-]Q) regard,ng
employment practices shtUl not be affected by Its ptII1JCI]NJI'D" III, or reulpt of
jimtls from programs descnbed In 6IlbsectJo1l (11)(2)
(g) NONDISCRIMINATION ~GAINsr BENEFICLfRlES· Ez~plllS othenvue
prDYUled in law, tI relIgiOUS organuatlo" .Wl not dlscnmlnate Qgamst IIIJ

I1IdrvJthmlln regard to rendenng assIstance fimded under any program ducn~d

In $IlbsectJo1l (Q)(2) 011 1M basIS 01 rel,gaon. Q rellgrous hi.,:/: Dr refUsal to
lIet111elypm1Jcrpare In II relIgiOUSprtlCtJCe
(IJ)FISCAL ~CCOUNTABILm'•

(1) IN GENEJUL.· Except III prtIVIM III paragraph (2). 1m)' rel,gitna
organJUlholl contracting 1oprOVIde asnsttmCI fimded 1IIIIle, Q1J)'program
descrIbed m subsecho1l (aj(2) lhall be subject to 1M same regulations tIS

other contractors to account in accord with generally lICCepted audIting
principlesfor the lISt ofsuchfimds prOVIded under suela programs



(2) LIMITED .IfUDrr - If such organuahon segregates Federal funds
provIded under such programs Into separate accounts, then only the
financIal assistance pro'Vided WIth suchfunds shall be subject 1o crudu

(i) COMPLIANCE. - Anyparty which seeks 10 enforce its nghts IInder thIS sectIon
ilia)' assert Q avJl actzon for 'Igamctr\Je relIefaclusrwly In an appropnate Slate
court agaInst the entIty or agency thot allegedly commits such ",olatIOn.
0) LIMlTATJONS ON USE OF FUNDS FOR CERTAIN PURPOSES - No funds
prOVIded dzrectly to InstItutiOns 01 organization 10 prOVIde servIces and
tulmJn'Sler programs under subsection (a)(J)(A) shall be expendedfor sec/arum
worsh'P InstructIon DrproselyhzatJOft.
(1) PREEMPTION • Nothzng ,n thu sectJon shall he construed to preempt any
prOVISion ofQ State constItutIon or State statute thar prohibits or restrIcts the
~%]JendllureofStale funds III or by relIgiOUS organzzahons



Appendix F

VIRGINIA ACTS OF ASSEMBLy .... 2001 SESSION

CHAPTER 774

An Act to amend tmd tUIIaet § J1·35 of lite Cod~ of r~"1D tmd 10 ammd tJae Code Df Yrrg'IlIlD by
addIng tJ ~~chO" "umbered J1-35 J relatzng 10 procurement contracts WIth certaIn rel,gzous
orga,uzatlOlU

IS 1212)
Approved March 26,2001

Be It eDatled by the General Assembly of VirglDI.
I nat 111-35 or the Code of Vir2inla Is amended and reenaded aDd that the Code of Varpma
Is ameDded by addlD& • SectiOD Dumbered 11·35 J a. foDo".

I 11-35 Title pwpose. apphcabillty
A TJus chapter may be cIted IS the Vuguua Public Procurement Act.
·B The purpose of dus chapter IS to enuncIate the publIc pobcJe5 pertammg to lovemmentaI

procurement from nongovernmental sources to mclude &ovemmental procurement wluch mayor may
Dot result m mODetary cODSlderaboD for either party 1bts chapter shaJJ apply whether the
conslderabon IS monetary or DonmoDetary ud regardless of whether the publIC bodyt the coDtractor
or some third party IS prOVJdmg the CODSJderabOn

C the proVlSIODS of thJs chapter however shall DOt apply except as stIpUlated m the proVISIOns
of il J/ Jj 1 11-41 It I Ja41 2 2 through 11-41 2 5 11-49, II-51. II-54. 11 56 through J1-61 and
11·72 through 11 80. 10 uy town WJtb • populatlOD of less thaD 3,500 as determmed by the last
officW UDJted States ceDSUS

D Except to the extent adopted by such Jovemmg body, the proVlSJODl of thu chapter also shall
DDt IIpply except as stipulated m IUbsecbOD E t to any COUDty, CIty or town whose lovemmg body
adopts by ordmaDce or resolution aJtemabve pohcJes IDd procedures wluch are based 011 competJtJve
prmaples mel winch are generally applIcable to procurement of goods mel IefVICes by IUch Jovemmg
body and the agenCIes thereof TIlls excmptJoD shall be IppbcabJe ODIy 10 IonS u such polICies and
procedures. or other pobclcs IDd procedures meetmg the reqmremeDts of dill JeCtlOIl, rernam ID effect
m sucb county. CIty or to'WD Such poJJCJe5 ud standards may prOVide for mcentlve CODtraCbDg whJch
offers I contractor whose bJd 15 accepted the opportunity to share m aD)' cost savmp reahzed by the
Jocabty wbeD project costs are reduced by" such COD1raetor, WIthout afrec:tme projeCt quality dunng
CDDStructJOD of the project. The fce, d my, charJed by dae project capeer or mduteet for
detenrnmn& such cost savmgs Iball be paid as a separate COlI IDd IhaU DOt be calculated as pan of
.y cost lavmp

Except to the exteDt adopted by IUch ICbooJ board, the pnmIIODS or flus chapter IbaI1 DOt 8pply,
Qcept as stipulated m subseetJon E, to 1liiy school dlVUIOD whose school board adopts by polICy or
regulation alternative poliCIes and procedures winch are based OIl compebtlve prmaples aDd wluch are
,enerally applicable to_tof goods aDd services by sucb ICbooJ boaIrcl. 11ns exempbOD IbalI
be appbcable oaJy so lObi as web pobcJCS IDd procedures, or other pobCJeS or procedureI meetmg
tbe reqwrements of tins 1eCb0ll. remam m effect m lOCh school chV1S101L nus prov&I1OD shall Dot
exempt my aool mVUIOD &om any cen1rahzed purcbasma ordmaDce duJy adopted by • local
,ovemmg body

E NotwJthstaDdmg the exemptJoDS set forth m SUbsectJOD D, the proYISIoas or It 11~JS 1 11-41
C, 11-411, 11-4122 throup 11-41.2 5, 11-46 B. 11-49, II-51, II-54, 11-56 IbroaJb 11-61 aDd
11·72 through 11·80 sha11 apply to aD COUDbes CItIes IDd school dlVIIIOIII, aDd to alllDWDS havma •
population peater thaD 3,500 ID the Commonwealth 1be method for procUIaDeDt of profesSloDal
ICrVJces set fonh m SUbdlVlSIOD 3 • or 111-37 m the defimtJon or competitive De&otJatlOD shall also
apply to aD COUDbes. abes aDd JCbool c1JYI5IODS. md to aU toWDI havmg • populatJOD pater than
3~OOt where the cost of the profesSIonal IeJVlce IS expected to exceed 530,000 m the aggregate or for
the sum of all phases of • CODtrad or proJect. A scbool board that males purchases through Its pubhc
sebool foundatloD or purchases educabonaJ technology through Its educatloDaJ teclmo)ogy foundation,
eIther as may be established pursuant to f 22 J-212 2 2 shaD be exempt from the prOVISIOns of tins
chapter except, reJabve to such purchases. the school board shaD a>mply WIth the prOVISiOns of
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if 11-5I md 1J-72 through 11-80, however, • school boud that makes purchases through Its pubbc
ICbooJ foundation estabhsbed pursuaat t 22 1·2122 2 shaIJ DOl be exempt &om the pr0VJ51ODS of this
chapter

F The proVIsIons of tillS chapter shall Dot apply to those contracts entered mto pnor to January 1
1983, wluch shall contmue to be Bovemed by the laws ID effect at the bIDe those contracts were
executed

G To the end that pubbc bodJes m the Commonwealth obtaIn lush quabty goods and Services at
reasonable cost, that all procuremeDt procedures be conducted III • fur and unparual manner WJtb
avoIdance or any unpropnety or appearance of IDlpropnety that all quabfied vendors have access to
pubbc busmes5 aDd that DO offeror be arbltranJy or capncJousJy excluded, d II the mteDt of abe
General Assembly that competlboD be sought to the DWtllDUDl feasIble degree, that procurement
procedures Involve openness and admuu5trabve effiaency, that mdJVJdual publIc bodIes enJoy broad
fleXIbIlity m fasbJoD1Dg detaIls of web compebbon, that the rules govemmg contract awards be made
clear ID advance of the compebtJon. that speaficabODS reflect the procurement Deeds of the purchasmg
body rather than belDl drawn to favor. parbcuJu veodor. aDd that the purchaser and vendor freely
exchlDle wormahoD concemma what IS sought to be prOClUcd ad whit IS offered. Pubbc boches
may conSider best value concepts when procuring goods aDd DOnprofessJonaJ IerVJCCS, but DOt
COnstruCbOD or profeSSional services The cntena, factors aDd basts for coDSlderatiOD of best value
aDd the process for the CODIJdcratloD of best value sbalI be as ltated m the_t IObCltatiOD

H.~I the forqome proYlSlODS of tbIs lCdIon. die Idect10D or Ien'ICes by the
Vquul Retuement System related to the maD-Cement, purdwe or ale or autbonzed JDvestmeDts
mcludma but DOl hmJted to actuanaI 1erVICCS. IbaII be IOvemecl by the IImdard let forth m
151 1-124.30 ad sbalJ DOt be IUbJed to the provISIons ofdus chapter

I The proYlSIODS of dus chapter shall apply to procuremeDt of aD)' CODSIrUCboD or plmmmg and
clestgn IeJVICCS for coastrucbOD by • VarJIDII DOt-for-profit corporataOD or orpmzaboD DOt otberwtse
IpeCJfically exempted when the pJannmg, delJp or coDSIrUc:tIOD IS fimded by state appropnabODS
peater tbm $10,000 1IIlIess the Vupma DOt·for-profit corporatloD or orpm:ratJOD II obhpted to
conform 10 procurement procedures wlueb are estabhsbed by federal statutes or replatiODSt whether
.. DDt those federal procedures Ire ID COIlfonnaDCe With the provIIIODS of tbu cbapter

J The proVIIIODS of dus chapter IbaII DOt apply to Items purcbued by pubbc mstItutIODS of lugller
educ:abOD for resale at retIIJ bookstores ad smular retail outlets opemted by IUCb IIIItdUtJOD
Howevert IUCb purchase procedures IbaII prow:le for competJbOD where pncbcabJe

K. The proYIIIODS or this chapter IbalI DOt apply to the Vquua Port Authonty .. the GerclIC of
.y of Its powers ID _ WIth Cbaptc:r 10 (162 )-128 et Ieq) of Title 62 1. provided the
Autbonty IDJpJemeats. by pobc)' or reguJaboD adopted by the Board or CoDumsstODerl ad IppfOved
by the Department of GeDeraJ Scmces procedures to eDIUre falmess ad compebtlveDeIS m the
procuremaat of aoods aDd IC:MCeS aDd III the MmID1SU'at1OD of Its capttal outlay propmL ThJS
CXemptJOD IbaII be IIppbcabJe 0DJy 10 Joaa u sucb pohclel aDd procccIures meebDI the n:quuements
n:mam III effect.

L NotwlthstaDdmg the forelOlD1 proVlSlODS of tills secboa. the .eJectlOIl or IGVICCI by the Board
of the VUJIDla CoUeae Savmp PIaD related to the operatiOD ad adm'D!ctrabOll of the PlaD,
mcludm&, bat DOt lumted 10, coatrKtI or ·qreemeatl for the manaaemeal, purcbue. or .. of
authonzed IDVestmeats or actuanaI. record-kec:pID& or consu.Itma sernces. aba1I be lovemed by the
ItaDdanI set forth JD f 23·38 80 aDd shaIJ DOt be subJect to the provuIOIIS ordus cIaaptet

M NotwIthstaDdml the provISJODS or dus 1eCbem. the seJecboa of ICIVICCI by the Umvaat)' of
VJrpml relatecl to the mmlaemeDt aDd mVesbDeDt. or Its eodowmeat fuDds IbaII be &ovemed by tbe
Umform Manaaemeat or IDsblUtlooal FUDds Act (155-2681 el seq) • requued by 123-761 aDd
sbaD DOt be subject to the pRMSJODS ordill c:hapIa-

N Notw1thstandma the proVISIODS of tins sedlOD. the selectlOD or mvestment managemeDt ICrYJCCS
by the State Treasurer related to. the external management or funds sbaU be lovemed by the ItaDdard
set forth ID 12 1-328 14. and shaD be subject to competltJvc gtJldelmes and polICies that arc set by the
Commonwealth Treasury Board aDd approved by the DepartmeD1 of General ServJces. and DOl be
subject to the proVlS1oDS· of tins chapter

§ 11..J.5 J Permlltd contTtJet:r VlltIJ certmn religious organizataons purpose MlltlItJOIU
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A It IS the Intent of the Ge"erm Assembly In GccordQ1JCe WIth the Penorull Respons,bllJ,ty and
Work Opportll1l1ty R«:cRICIllatJon Act of 1996 P.L §§ /04-193 10 Gllthonz~ publIc bodIes to enter
Into contracts WIth farth-based organ,zatJolIS lor tAe purposes descnbed In thIS section on the same
basIS as any other nongovernmental source Wltnout ,mpazn"g tne relIgiOUS character of such
organIzation and wIthout dlmlnuhlng the rellglOIlS freedom of the benejiclQnes ofassutance proVided
under Ihu section

B For 'he purposes of tins sectIon "faIth-based orgmllZiltlOn- m~a1lS II re/,gzous orglJrllZlItJon ,hat
IS or applies 1o be tl contrQctor 10 proVJde goods or ServlCG for programs fimded by tlae block grDnt

prowded pursuant tD the Personal Responslbl/Jty Gild Work Opportlln,ty Reco"c.1Ultlo1l Act of 1996
PL §§ 104193

C .Public bodies III procunng goods or Services or III m120ng dISbursements purSUQnt 10 tlus
sectJoPJ shaliliot (i) dzscnm,,,ate agaIJut G faith based organIzation 011 the btuu of the orgQnrzatzon~

religiOUS charGcter or (ir) Impose conditions llull (II) reslnct the r~llgJoJLS clulracter of the faIth-based
orga111ZatlOll except as prOVIded ,n subsection F Dr (b) Impair dlmznlSh or ducOJUQge the exercISe
ofreligiOUS freedom by the r~Clplellts 01 sueA goods IUVICU or dulnlrsemmts

D Pub/JC bodIes shall ensure 'hat GIl InVltatlons 10 buJ requests for proposals contrGcts and
purcluue orders promInently dISplay a nonducnm,nDtJon SlQtemen' 'Mlcatr1lg that the publiC body
does not dIScrimInate agaInst faIth-based organrzatzo1JS

E A faIth-based orgaruZlmon contractrng WIlli II publIC body (I) 81ul11 not ducnm'lUlte against any
r~crpJ~"t ofgoods ServICes or drsbursemmts lItQI/e J'ID71lQlIt 10 II contract authonzed by thIS section
011 the lNuu of the reCIpient's relIgion relIgiOUS belief refiual 10 pDrbClpDte III Q relIgIOUS prIJctlce
or Oil 'Ire basu of rllce age color gender or natlol'UJl ""gut tmd (I,) 3M/I be SIlbJecl to the same
rules tIS other orga"utJtI01JS 11u:lt contract WIlli publiC bodies to tlCCcnmt for tJae aue of the funds
provuJed IJowe:ver if the !Dlu.-btued organuatlon 6egregatf!S publiC fimds IJIlo separate accounts
tmly the accounts tmd programs fimded WltA publiC fimds slull/ ~ subject to IlIMht by tlte publiC body
Nothing 111 clQllSe (II) 61uJ11 be coftStrued 1o svpercede or otherwISe ovemde mry otlJer applicable st/Jle
lIzw

F ConsIStent WIlla the Perso7UII RespoPUlbll.ty t:md Work OpportIDIlty Recona/uztzo1J Act of 1996
P L §§)(U 193 jimds provuled for apendrllU~patrSUtmllD C01ItrDCts WIth publIC bodIes slu:llllJOt be
spent for sectQrum wors/up mslrUctlOIl or prolelytmng Iaowever 'has prohIbItion sllQll "ot apply to
apendltures p&lrSlUlnt to contracts if t.tny for the SDVlCes ofcluqJltll1lS

G Noth,rag In thIS 6ectJ01l sluJl/ be construed tlS bam", or prohibIting Il fartll-btued orga"ullt'lon
from cmy opportanuty to Jnake G b,d or proposal or contract tnt • J"1U'Uls tMt tile !rnth·based
organIZation has exereued tlte "gilt tIS expressed JII 42 USC (§ ]()()(k.J et 6eq) 10 employ perS01l.S
01 Q particular re/'floll

H If all .1UI,vu:lua1 who applIes lor or recaves pods 6DVJCes or dubursements provuJed
pIInIIQ1Jt to II contract Mtween G publIC body tDUl ajllltlt-basd orga7lWltlon. objects to die relIgiOUS
duJrlJCter of the faIth-based organlZatlOlI from wlllcIJ • lNhvulual recewa Dr would recerv~ the
goods ServICes or dubursemmts Me publIC body ,lulU Dffer tlae uullvuhuJl wUh,n tl reilSonable
penod of tJm~ tlfter 1M diJte of lIu obJectao1l GCCUS to equrwUent goods 6ervaces Dr dISbursements
from till QllenuJtlYe prcwuIu

TIle publiC body sIJD11 prt1VJde 10 eDcIJ ,ndmthull wAD appllu for Dr reurves goods ,etVJCeS Dr

disbursements provuJed pursuarrl to d contraet betwem II publIC body t:md " faIth btued DrgGlltzllt!o"
II notice III bold face type tJaat 8UlltU "Nerther 1M publIC body" .el«tlon of II cAantable or
faith-based proVIder ofSDVlCU nor tlJe apendlture offunds wer tAu COlltrQct U 1111 DJIlorsemtmt of
1M prOVIder's cIuJ"table or relIgiOUS c1uJrQCter prtJctu%s or ezprUSJDft No proVIder of6ervu:tU may
ducnmr""t~ lIgm1lSt you Oft tlJe btulS of rellgron II rellgJOILS belaef or your ~al to IIctrvely
partiCipate lit II relIgiOUS prDdace If you object ItJ II particular proVJder HCtnLS' Df Its relIgiOUS
duzracter you may request tungnmmt to tJ different provuJer If you ~l,eve dull your "gnts have
been VIolated please dzscuss the complaInt WIth your provuJer or PIOtify tile appropruzte person as
,nd,cated In thu form •



2001 SESSION

013564576
1 BOUSE JOINT RESOLUTION NO 682
2 Offered January 10 2001
3 Prefiled January 10' 2001
4 RequestIng the Secretary of Publ,c Safety to study the role In whJch chantable pnvate faIth based
S and other organizations and programs may proVIde Services to ex-offenders to reduce recIdIVISm
6

Patron-McDonnelJ
7
8 Referred to Comnuttee on Rules
9

10 WHEREAS, for many ex-offenders the pnson system bas become a rcvoJvmg door and
11 WHEREAS the rate of recIdivism for ex-offenders IS about 40 percent meamng that two out of
12 five ex-offenders return to pnson and
13 WHEREAS the annual cost to house an mmate 15 more than $20 000 and besides the economic
14 dram OD pubbc resources the lugh rate of recuhvlSm causes unmeasurable dram on fanulles and
15 commumtles and
16 WHEREAS Operanon Twnaround IS a volWltecr partnersmp between the state and Jocal faIth
J7 busmess educanon and human resource commumtJes and Its goal IS to help ex-offenders become
18 productive law-abJdmg members of tbetr commumtJes and
19 WHEREAS. holIstic m Its approach, Operabon Turnaround attempts to help ex-offenders by
20 offenng lIfe sJalls courses mentonng, career counselmg and other ssSlstaDce to gam employment
21 and asSIstance WIth bousmg aDd
22 WHEREAS the Commonwealth m Its attempts to reduce recIdIVIsm rates Deeds to examme a
23 vanety of avenues to develop programs that WlIl prOVIde ex-offcnders WIth the Ine skIlls necessary to
24 aVOId cnme and become a productive member of the commumty DOW therefore be Jt
25 RESOLVED by the House of Delegates the Senate concumng, That the Secretary of Pubbc Safety
26 study the role m wluch chantabJe pnvate faJth based and other orgamzatlons and programs may
27 prOVIde semces to ex--offenders to reduce reclmvlSD1 The Secretary shall examme but Dot be bunted
28 to the poSSIble expansIon of OperatJoD TumarOUDd and the development of other smular programs
29 that utllJZe the efforts and cootnbUbODS of chantable pnvate fmth-based and other orgamzatJons and
30 programs to rehablbtate ex-offenders
31 All agenCJes of the Commonwealth shall proVIde asslstaDce to the Secretary for tins study upon
32 request
33 The Secretary of Pubhc Safety shall complete Ius work m time to sublDlt Ins findmgs and
34 recommendations to the Governor and the 2002 Session of the General Assembly IS prOVided m the
35 procedures of the DlVlSJon of LegIslattve Automated Systems for the processmg of legislative
36 documents

OffiCIal Use By Clerks

.......-

Agreed toBy
The Bouse ofDelegates

WIth amendment 0
substitute 0
substJtute w/amdt 0

Date

Clerk of the House ofDelegates

Ap"eed to By The SeDate
WIth amendment 0
subsbtute CJ
substitute w/amdt 0

Date _

Clerk of the Senate



GENERAL ASSEMBLY OF VIRGINIA - 2001 SESSION

BOUSE JOINT RESOLUTION NO 683

Contlnuzng the SpeCIal Task Force StudYIng Ways Faith-Based CommunIty ServIce Groups May
PrOVIde Assutance to Meet SocUlI Needs

Agreed to by the House of Delegates Febnwy 22 2001
Agreed to by the Senate February 21,2001

WHEREAS House lornt Resolution No 764 (1999) established a SpeCIal Task Force to Study
Ways FIJth Based Groups May ProVJde AsSIStance to Meet SOCIal Needs and

WHEREAS House Jamt Resolution No 291 (2000) contmued the SpeCial Task Force and
WHEREAS begmmng m 1996 WJth the adoptlon by Congress of the Personal RespoDSJblhty and

Work Opporturuty ReconclhatJon Act, "chantable chOIce" language has been added to a WJde range of
federal SOCtal SeIVlce programs to expand Opportunities for faJth-based orgamzatloDS to compete for
government funds to proVlde selVlces and

WHEREAS, federal funds covenng substance abuse treatment, welfare Welfare to Work, and
Commumty SelVlccs Block Grants Include "chantable chOIce" language and

WHEREAS addItional appllcanons of "chantabJe chOice are DOW on the table m Congress
mcJudmg fatherhood lDlt1atlveS Juvemle JustIce publJC health and literacy and

WHEREAS the Bush adm1l11stratJon has declared a comDlltment to expandmg this concept to new
areas of fundmg mc)udmg the creation of a hlgh-Ievel Office of Faith-Based Imnabves, and

WHEREAS for many ex-offenders the pnson system has become a revoJvmg door and
WHEREAS, the rate of recldlVlSID for ex-offenders IS about 40 percent, mcl1catmg that two out of

five ex-offeDders return to pnson and
WHEREAS the annual cost to house an mmatc IS more than $20 000 resuJtmg m an econonuc

dram on publIC resources and the hJgh rate of recIChvlSD1 causes unmeasurable dram OD fanullcs and
commumbes and

WHEREAS Operation Turnaround IS a volunteer partnerstup between the state and local faith
busmess educanon and human resource orgamzatlons whose goal IS to help ex..()ffenders become
productive law abl(lmg members of tbeu commumtlcs and

WHEREAS OperatJon Turnaround attempts to help ex--offenders by offenng a hollsbc approach to
assIStance mcludmr Itfe skJ.Ils courses, meDtonng career counselmg and asSlStaDce m gammg
empJoyment and housmg and

WHEREAS to reduce recldJvlsm rates, the Commonwealth Deeds to examme a vanety of avenues
to develop programs that will prOVIde ex-offenders WIth the hfe slalls necessary to aVOId cnme and
become productive members of the commumty aDd

WHEREAS the Special Task Force has made several recommendatlons for the expaDSJon of the
"chantabJe chOice" proVlSJons m state government and IS aCbvely workmg WIth the DeW Lll1son
Office Wlthm the Office of the Secretary of Health ar j Human Resources to expand opportumtJes for
f81th·based and chantable organIzatlons to become Involved m the proV1SIOD of human services and
contmued oversight IS DCCessary 811d desuabJe DOW therefore be It

. RESOLVED by the House of Delegates the Senate concumng That the SpecIal Task Force
Studymg Ways Fmth-Based Commumty Servtce Groups May PrOVIde Assistance to Meet Social
Needs be contmued The Spec1al Task Force shaD conslSt of 14 members winch shall melude 8
legJSlabve members aDd 6 nonlegtslatlve members 10 be appomted as follows S members of the
House of Delegates to be appomted by the Speaker of the House m accordance WJth the prmclples of
proportional representatlon CODtamed m the Rules of the House of Delegates 3 members of the
Senate to be appomted by the Senate CoDUDJttee on PnVIleges and EledJoDS 5 CJt1zen members 3 of
whom shall be appomted by the Speaker of the House and 2 of whom shall be appomted by the
Senate Committee on PnVlJeges and Ejections and the LJeutenant Governor

The SpecIal Task Force sball complete Its objectIves pursuant to House Jomt ResolunoD No 764
(1999) and House Jomt Resolution No 291 (2000) The SpeCIal Task Force shall also request the
Secretary of Health and Human Resources to study the role m winch chantable pnvate faJth-based
and other orgamzatlons and programs may prOVIde semce5 to ex-offenders to reduce reclmVJSDl
mcludmg the poSSIble expansIon of Operabon Turnaround and the development of other slJDllar
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programs that ubhze the efforts and contnbUtlons of cbantable pnvate, faIth based and other
orgamzatlons and programs to rehabJittate ex-offenders and report Ins findmgs and recommendatIons
to the SpecIal Task Force for Its conslderanon on a date as may be determmed by the Task Force

The DIVISion of LegIslative ServIces shalJ contmue to provIde staffing for the study
All agencies of the Commonwealth shall provIde assistance to the SpecJal Task Force upon

request.
The direct costs of thts study shall not exceed $12 SOO
The SpecIal Task Force shall complete Its work In tune to submIt Its final wnttcn findings and

recommendations wlucb shall InClude the findmgs and recommendations of the Secretary of Health
and Human Resources by November 30 2001 to the Governor and the 2002 SeSSJon of the General
Assembly as prOVIded m the procedures of the DIVISIon of Legts)atJve Automated Systems for the
proccssmg of legIslative documents

Imp]cmenlabon of thJs resolubon IS subject to subsequent approval and certJficanon by the Jomt
Rules CommIttee The Comnuttee may WIthhold expcndJtmes or delay the penod for the CODduct of
the study




	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



