
REPORT OF THE
VIRGINIA STATE CRIME COMMISSION

Sentencing of
MisdeDleanor Offenders

TO THE GOVERNOR AND
THE GENERAL ASSEMBLY OF VIRGINIA

HOUSE DOCUMENT NO. 19

COMMONWEALTH OF VIRGINIA
RICHMOND
2003





COMMONWEALTH of VIRGINIA
VIRGINIA STATE CRIME COMMISSION

Senator Kenneth W. Stolle
Chairman

January 8, 2003

TO: The Honorable Mark Warner, Governor of Virginia

And

Members of the Virginia General Assembly

Delegate David B. Alba
Chairman Elect

The 2002 General Assembly, through House Joint Resolution 215,
requested the Virginia State Crime Commission study the sentencing of
misdemeanor crimes in the Commonwealth.

Enclosed for your review and consideration is the report which has been
prepared in response to this request. The Commission received assistance from
all affected agencies and gratefully acknowledges their input into this report.

Respectfully submitted,
/"/

/ /~~':{>--_oJ--'-/ ~.. ,,-,-.--.::::::::..~
/- •...~

Kenneth W. Stolle
Chairman

GENERAL ASSEMBLY BUILDING • 910 CAPITOL STREET • SUITE 915 • RICHMOND, VIRGINIA 23219

(804) 225-4534 FAX (804) 786-7872



 



CRIME COMMISSION

From the Senate of Virginia

Kenneth W. Stolle, Chairman
Janet D. Howell

Thomas K. Norment, Jr.

Fronl the Virginia House of Delegates

David B. Albo, Chairman-Elect
H. Morgan Gri ffi th
Teny G. Kilgore

Robel1 F. McDonnell
Kenneth R. Melvin

Brian J. Moran

Gubernatorial Appointments

Michael L. Ball
TetTy W. Hawkins
William G. Petty

Office of the Attorney General

JetTy W. Kilgore

Virginia State Crime Comnlission Staff

Kimberly J. Hamilton, Acting Executive Director
Stephen W. Bowman, Staff Att0111ey and Senior Policy Analyst

Jaime H. Hoyle, Staff Attorney
Kristen M. Jones, Legislative Policy Analyst

G. Stewart Petoe, Senior Staff Attorney
John Bradley Reeves, Legislative Policy Analyst

Sylvia A. Reid, Administrative Manager
Peter L. Trible, Jr., Staff Attorney





I.

II.

III.

IV.

V.

TABLE OF CONTENTS

Authority for Study

Executive Summary

Methodology

Background
A. Virginia Law
B. Local Jail Costs and Capacity

Other State's Laws

2

4

VI. Virginia Policies ... 0. 0 ••• 0 ••• 0000 •• 0000.0 •• 0.0 ••• 00 0...... 4
A. Statutory Good Time Policies
Bo Discretionary Good Tinle Policies
C. Judicial Good Tinle Policies

VII. LIDS Analysis 6

VIII. Polic)' Issues and Costs 7

IX.

X.

Reconlnlendations

Acknowledgenlents

Aflachment 1:
Afluchment 2:
Attachment 3:
Aflachment 4:
Attachment 5:
Attachment 6:
Aflachment 7:
Aflachment 8:
Attachment 9:

8

9

House loint Resolution 215 (2001)
FYOO Cost and Capaciry Data by lail
Other State Statute Analvsis
Virginia Good Time Policy SUI1 Jey ({nd SUI1)ey Analysis
Court Orders
Facility Totals ofMisdemeanor Inmates Serving Less than 50%
Landman v. Rovster. 333 F. Supp. 621 (E. D. Va. 1971)
Cost Calculations for Mandatory Length ofStay Policies
Proposed Legislation



 



I. Authority

The Code of Virginia, §30-156, authorizes the Virginia State Crime Commission to
study, report and make recommendations on all areas of public safety and protection.
Additionally, the Commission is to study matters "... including apprehension, trial and
punishment of criminal offenders." Section 30-158(3) provides the Commission the power to
" ... conduct studies and gather information and data in order to accomplish its purposes as set
forth in §30-156...and formulate its recommendations to the Governor and the General
Assembly."

Using the statutory authority granted to the Crime Commission, the staff conducted a
study of the sentencing of misdemeanor crimes.

II. Executive Summary

During the 2001 Session of the Virginia General Assembly, Delegate Robert B. Bell
introduced House Joint Resolution (HJR) 215, directing the Virginia State Crime Commission to
study the sentencing of misdemeanor crimes. 1 Specifically, the study resolution identified the
following focus areas for consideration: (1) the sentences imposed by judges and juries in
misdemeanor cases; (2) the length of time actually served by defendants given jail sentences; and
(3) any differences that result from variations based on the type of jail authOlity (single county
or regional) and geographical location. The Clime Commission was to report its findings to the
Govel110r and the 2003 Session of the General Assembly. As a result of the study eff0l1s the
following recommendations were made regarding the sentencing of misdemeanants in the
Commonwealth:

Reconlnlendation 1:
The Depat1ment of COlTections, in cooperation with the Compensation Board, the

Virginia Sheliffs' Association and the Regional Jail Administrators Association, shall
develop model Good Time Policies and Procedures.

Reconlnlendation 2:
Amend the Code to require each local and regional jail to have a formal written

policy stating the criteria for and conditions of good time in the facility.

Recomnlendation 3:
Amend §53.1-129 of the Code to specify that the Judicial Good Time credits must

be made on a per inmate basis by individual order.

Recommendation 4:
Amend the Code to allow for separate sections for Statutory Good Time

provisions for misdemeanant and felony offenders to prevent misunderstanding and

I See Attachment 1 ~ House Joint Resolution 215 (2001).



ambiguity.

Reconlnlendation 5:
Request the Compensation Board to amend the LIDS data base to automatically

calculate good time and the release date as mandatory fields.

Reconlnlendation 6:
Request the Compensation Board to provide training and technical assistance to

local jail staff on state Good Time Policies as part of the annual training on LIDS.

Reconlnlendation 7:
Amend the Code to mandate DOC review the implementation and compliance

with Good Time Policies in local and regional jails as part of their inspection program.

III. Methodology

The Virginia State Crime Commission utilized four research methodologies to examine
HJR 215. First, staff analyzed Virginia's cun-ent statutory scheme, as well as those from the
other 49 states, for misdemeanant sentencing statutes and the criteria applied for good time
credits. Second, staff administered and analyzed a survey to all Virginia jails on the Good Time
Policies used in each jail. The surveys were sent to Virginia sheriffs and regional jail
administrators. Third, staff conducted an analysis of Local Inmate- Data System (LIDS) Data to
examine the length of stay and proportion of misdemeanor sentences being applied in the various
jails. Finally, staff analyzed the costs of local jail sentences and the potential cost implications
forimplementing various mandatory, minimum lengths of stay policies in the Commonwealth.

IV. Background

Virginia Law

The Code of Virginia contains three provisions allowing for Good Time Policies in local
and regional jails. The first two provisions are in §53.1-116 and allow for both a mandatory and
discretionary policy. The first pottion of §53.1-116 includes a mandatory good time credit
(SGT) and provides that:

"Each prisoner not eligible for parole under §§53.1-J5J,53.J-152
or 53.1- J53 shall earn good conduct credit at the rate of one day
for each one day served... in wlzich the prisoner has not violated
the written rules and regulations of the jail unless a mandatory
minimum sentence is imposed by law. "

Additionally, §53.1-116 contains a second provision which allows the Sheriff or regional jail
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administrator to impose discretionary good time (DGT) credits:

"The jailer !11.ill!. grant the prisoner additional credit for
performance of institutional work assignments or participation in a
local work force program... at the rate offive days for every thirty
days served. "

The language in §53.1-116 is unclear whether the discretionary credit is a maximum one time
credit of 5 days for 30 days in incarceration, regardless of the number of programs in which an
inmate participates, or if the inmate is allowed to accrue 5 days of credit for 30 days served in
each program an inmate participates in during the sentence.

Finally, the Code of Virginia also allows for a third type of good time credit through
judicial court orders (JGT). Section 53.1-129 states that:

"The Circuit Court of any county or city may, by order entered of
record, allow persons confined in the local jail of such county or
city who are awaiting disposition of, serving sentences imposed
for, misdemeanors or felonies to work... Prisoners pelforming
work as provided in this paragraph may receive credit on their
re~pective sentences for the work done ... as the court orders. "

Local Jail Costs and Capacity

As of FY 2003, there are 55 local jails administered by a Sheriff and 18 regional jails in
Virginia. In FY 2000, the total expenditures for local and regional jails were $459.3 million and
the Commonwealth funded $240.4 million of these expenditures. The average state share of the
daily per diem was 52% in FY 2000 and ranged from a low of 140/0 in the N0I1hel11 Neck
Regional Jail to 96% for the Southside Regional Jail. In addition, the average daily operating
cost per inmate in FY 2000 ranged from a high of $107.75 in Fairfax County to a low of $29.25
in the Piedmont Regional Jail. The Commonwealth reimburses jails $8.00 per day for
misdemeanor offenders not serving a sentence for a local ordinance violation.

The size of the jai Is and level of overcrowding vary throughout the Commonwealth. The
rated capacity of the 73 local and regional jails ranged from 882 inmates in the Richmond City
Jail to 7 inmates in the Rappahannock County Jail. Eighty-six percent (63 of 73) of the local and
regional jails operated over capacity during FY 2000. Specifically, 8 facilities had average daily
operating populations of twice the rated capacity. The most overcrowded jail was the
Pittsylvania County Jail at 3840/0 - with rated capacity of 36 inmates and an average daily
population of 138. Some jails have begun to use Home Electronic Monitoring (HEM) as a
means of alleviating overcrowding. Forty of the 55 local jails and four of eighteen regional jai Is
have HEM jail altel11ative programs for misdemeanor offenders. Jails still receive the $8.00 per
diem for offenders on HEM. 2

2 See Attachment 2 - FYOO Cost and Capacity Data by Jail.
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V. Other State's Laws

The HJR 215 study examined other state statutes to determine their range of criteria and
credits given to misdemeanant offenders. Eighty-four percent (42 of 50) of the states statutorily
define misdemeanant Good Time Policies.3 States without Good Time Policies include: Hawaii,
Kentucky, Missouri, Montana, Nevada, Pennsylvania, Texas, and Wyoming. Of the 42 states
with policies 11 states (26%) have a statutory ceiling. These cei lings were either capped at a
percentage of sentence or a maximum number of days. For example, Delaware grants no more
than 90 days in any year. However, Florida requires inmates to serve at least 85% of the
sentence and New Mexico won't allow the time off to exceed Y2 of the original sentence.

Only 10 states (24%) with statutorily defined policies allow for discretionary good time
credit. Specifically:

• 140/(, (6 of 42) allow discretionary credits to be dictated by the jailer;
• 50/0 (2 of 42) allow discretionary credits to be dictated by the judge; and,
• 5% (2 of 42) allow discretionary credits to be dictated by both the judge and jailer.

Virginia is one of two states to allow for discretionary credits to be determined by both a judge
and ajailer. The complete analysis of each state's statute can be found in Attachment 3.

VI. Virginia Policies

The HJR 215 study analyzed two sets of data to determine the good time poliGies in use
in Virginia. First, a survey was administered to each jail to determine jail policies. Second,
copies of judicial court orders were collected and analyzed to determine the use of JGT. A
discussion of both analyses follows.

The Crime Commission administered surveys to 123 Sheriff's Offices and 18 Regional
Jail Administrators regarding the good time policies used in the jails.4 The overall response rate
for the survey was 79% (111 of 141). Specifically, 99 Sheriff's offices and 12 regional jail
administrators completed the survey and where available submitted their policies to the Crilne
Commission for analysis.

Less than half of the jails (25 of 59) reported having a formal, written good time policy
for misdemeanor offenders. Specifically:

• 20 local jails and 5 regional jails reported having a formal, written good time policy;
• 26 local jails and 6 regional jails repOlted having an informal policy; and, .
• 1 local and 1 regional jail reported having no good time policy.

3 See Attachment 3 - Other State Statute Analysis.
4 See Attachment 4 - Virginia Good Time Policy Survey and Survey Analysis.
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Statutory Good Time Policies

Ninety-four percent (44 of 47) of the local jails reported using the 1: 1 Statutory Good
Time (SOT) policy mandated in Code §53.1-116. Eleven of 12 (92%) regional jails reported use
of the SOT Policy with only the Peumansend Creek Regional Jail repo11ing that each locality sets
its own policies for the inmates in that facility. However, three local jails reported not giving 1: 1
SOT under §53.1-116: Charlotte County, Petersburg City, and Wise County. In addition, even
though not specified in the Code, three local jails reported placing contingencies on the
application of SOT. The three contingencies repol1ed were:

• Buchanan County Jail reported giving SOT "if [the inmate is] providing a service or work
detai I;"

• Danville City Jail reported not giving the SOT for inmates serving a "coercive sentence"
such as violations of a court order or contempt of court; and,

• Dickenson County Jail reported that SOT "based on jail population, medical condition of
inmate and the crime itself."

Discretionary Good Time Policies

Twenty-eight of f0l1y-seven (60%) the local jails reported using the Discretionary Good
Time (DOT) credits allowed under §53.1-116. Twenty-four local jails and 7 regional jails
reported use of the maximum 5:30 policy DOT policy. Four local jails reported using policies
other than the maxi mum 5:30 credit allowed under §53.1-116:

• Loudoun County granted 4.5 days for 30 days worked;
• Arlington County granted 2.25 days for 30 days of program participation;
• Virginia beach granted 2 days for 30 (trustee) and 4 days for 30 (workforce); and,
• Tazewell County granted 1 day for 1 day as trustee and 1 day for 2 days in work detail.

Tazewell County's reported DOT policy did not adhere to the provisions of Code §53.1-116 and
the jail did no't'have a court order allowing for this diversion.

Judicial Good Time Policies

Seventeen of forty-seven (360/0) local jails and 2 of 12 (170/0) regional jails report using
Judicial Good Time (JOT) policies allowed under §53.1-129. Of these 19 local and regional jails
with JOT, 15 had court orders with specifications for implementation of the policies by the jail.s

Four local jails reported use of JOT "on a case by case basis as the cOUl1 deems appropriate."

The duration of time since the implementation of the court orders varied widely across
the jails. Specifically, the ages of the court orders were:

• 3 jai Is had court orders dating from 2000 - 2002;
• 6 jails had court orders dating from 1998 - 1999;
• 3 jails had court orders dating from 1993 - 1997; and
• 3 jails had cOUl1 orders dating from 1983 - 1992.

5 See Attachment 5 - Court Order Copies.
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Copies of the court orders for three jails did not match the policy reported and used by
the jail surveys: Arlington County Jail, Shenandoah County Jail, and Rappahannock Regional.
In addition, the Montgomery County C0U11 order specified that the JGT did not apply to coercive
sentences. As Exhibit 1 illustrates, the amount of JGT allowed by the 15 court orders varied.

Exhibit .}
Judicial Good Time Policies

Jail

Alexandria
Arlington
Botetourt
Bristol
Chesterfield

Culpeper
Fairfax

Petersburg
Roanoke City

Shenandoah
Washington

Rappahannock Reg.
Northern Neck Reg.

Court Order Policy

From 1 to 30 days for each 30 days worked
5 days for 30 worked
1 day for 6 days worked
2 days for 1 day worked
1 day for 6 days served
5 days for 30 days good work performance
1 day for 1 day as worked
5 days for 30 as Trustee
Y2 day per day as Trustee for extra work
5 days for 30 worked
1 day for 1 day worked
5 day for 30 days of exemplary work in vocational, educational

or rehabilitative programs
1 to 10 days for exemplary performance in programs
1 day for 1 day worked on local government projects
Not more than 1 day for 1 day worked nor less thali 1 day for 5
days worked for inmates with sentences of more than 90 days
1 day for 1 day worked
1 day for 1 day worked

Source: Virginia Siale Crimc COlllmission Analysis ofJudicial Courl Ordcrs. September 2002.

VII. LIDS Analysis

The Compensation Board maintains the statewide Local Inmate Data System (LIDS) as a
data base for tracking costs in local and regional jails. LIDS data was analyzed to determine the
proportion of misdemeanor sentences. being served by misdemeanor offenders in FY 2000. The
HJR 215 Study LIDS analysis included misdemeanor sentences for offenders in all local and
regional jails, 3 jail farms and the Clifton Forge jail which is now closed. The 4,805 offenders
with both felonies and misdemeanors convictions, and those convicted of local ordinance
violations, were not used in the analysis.

In FY 2000, there were 38,158 offenders in local and regional jails on misdemeanor
charges only. Each local and regional jail had some offenders serving less than 50% of their

6



sentences. Twenty-one percent of the jails (16 of 78) had a maJonty of the misdemeanor
offenders serving less than half of their sentences; and 6 jails (80/0) had more than one fourth of
their misdemeanor offenders serving less than 25% of their sentences. The average
misdemeanor offender sentence was 51.6 days in FY 2000. The average time served per
misdemeanor sentence was 21.7 days (420/0 of sentence). Forty-five percent of the 38,158
misdemeanor offenders were incarcerated for less than 50% of their sentence in FY 2000.6

Eighteen percent of the misdemeanor offenders (6,694) served more than 800/0 of their sentences
in FY 2000.

VIII. Policy Issues and Costs

Cunent use of various Good Time Policies across the Commonwealth could result in
equal protection COnCe111S and legal liability for the jails, unlawful imprisonment for offenders
not being granted the statutory provision of the 1: 1 good conduct credit, and unfair,discretionary
application of policies within and across jails. Statewide application of Good Time Policies for
misdemeanant offenders do not result in the "truth in sentencing" aspect of felony sentences. In
addition, Landman v. Royster, 333 F. Supp. 621 (E.D. Va. 1971), the court found that the l~ight to
earn statutory good time is "not mere legislative or administrati ve grace ... " and, minimum due
process standards are necessary when a loss of good time is imposed on a prisoner. 7 Thus, jails
without written procedures and policies for the application of good time run a potential risk of
inadvertently violating due process.

Use of only one mandatory statewide policy could alleviate equal protection COnCe111S.
The HJR 215 Study calculated the cost and implications of various models for assuming
statewide uniformity in good time policies. First, the impact of using one policy mandating at
least 50% of time be served was calculated. Statewide application of only a 1: 1 statutory Good
Time Policy in FY 2000, with misdemeanor offenders required to serve 50% of their sentences,
would have resulted in considerable cost increases. Specifically, the local fiscal impact would
have been $6,228,054 and the state fiscal impact would have been $9,884,647 for the additional
275,676 inmate days. Assuming the average annual growth rate for jail costs and the same
number and profile ofoffenders, potential costs for mandatory 50% sentences in FY 2004 could
be 6.47% higher. Applying the average annual growth rate to the FY 2000 data, the local fiscal
impact in FY 2004 would be $6,631,009 and the state fiscal impact would be $10,524,183.

The second set of calculations involved assessing of impact of one policy which
mandated misdemeanor offenders serve at least 75% of their sentences. If misdemeanoi'
offenders had been required to serve 750/0 of their sentences in FY 2000, with a statewide
statutory Good Time Policy that allowed for only a 25% reduction in the sentence, there would
have been a greater fiscal impact. Specifically, the local fiscal impact would have been
$15,600,387 'and the state fiscal impact would have been $24,405,156. Growth for costs of
mandatory 750/0 of sentences in FY 2004 would result in a local fiscal impact of $16,609,732 and
a state fiscal impact of $25,984,169. Cost calculations by facility can be found in Attachment 8.

6 See Attachment 6 - Facility Totals of Misdemeanor Inmates Serving Less than 50% .
7 See Attachment 7 - Landman v. Royster, 333 F. Supp. 621 (E.D. Va. 1971).
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The potential fiscal impact of mandating one policy of either 500/0 or 75% of time served
could also have a greater local fiscal impact if implemented due to changes in the way
reimbursements from the Federal Government are to be applied starting in FY 2003. Item 67
(HI) of the 2002 Appropriations Act will impact the calculated local share for some regional
jails starting in FY 2003. At least 5 regional jails received large amounts of federal funding for
federal inmates in FY 2000 and FY 2001, thus picking up the local share of costs. The
Commonwealth will now recover a share of the federal per diems therefore, increasing the local
share for jail costs. The impact of Item 67 (HI) on the local share of costs for the regional jails
has not been included in the HJR 215 Study Good Time cost calculations.

The potential costs for having one statewide policy could be less if all the additional
inmate days were to be served in Home Electronic Monitoring (HEM) programs. Forty-four
local and regional jails have HEM programs in FY 2003 and the State reimburses the localities
$8 per day for each inmate on HEM. The staffing ratios in HEM programs are 1 deputy sheriff
for 16 inmates. HEM programs would have to be greatly expanded statewide to cover the
supervision of the additional offenders if one policy were enacted. For the 275,676 days needed

. statewide to bring all offenders to 500/0 of sentence, a minimum of an additional 47 deputy
sheriff positions would be required. State costs for just per diems and required staffing ratios for
a mandatory 50% of sentence in FY 2004 would be $3,019,871. .This figure would not include
local costs or other operational costs incuned above the state per diem and staffing costs for
HEM, nor the start-up costs associated to expand the program to all jails.

IX. Recommendations

Based on the HJR 215 data analyses and Commission deliberations, ,the following
recommendations were made by the Virginia State Crime Commission. Introduced legislation
can be found in Attachment 9.

Recomnlendation 1:
The Department of COlTections, in cooperation with the Compensation Board, the

Virginia Sheriffs' Association and the Regional Jail Administrators Association, shall
develop model Good Time Policies and Procedures.

Reconlnlendation 2:
Amend the Code to require each local and regional jail to have a formal written

policy stating the criteria for and conditions of good time in the facility.

Reconlnlendation 3:
Amend §53.1-129 of the Code to specify that the Judicial Good Time credits must

be made on a per inmate basis by individual order.

Recomnlendation 4:
Amend the Code to allow for separate sections for Statutory Good Time

provisions for misdemeanant and felony offenders to prevent misunderstanding and
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ambiguity.

Recomnlendation 5:
Request the Compensation Board to amend the LIDS data base to automatically

calculate good time and the release date as mandatory fields.

Reconlnlendation 6:
Request the Compensation Board to provide training and technical assistance to

local jail staff on state Good Time Policies as part of the annual training on LIDS.

Reconlnlendation 7:
Amend the Code to mandate DOC review the implementation and compliance

with Good Time Policies in local and regional jails as part of their inspection program.
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Attachnlent 1

House Joint Resolution 215





2002 SESSION

ENI{OLLEI>

HOUSE JOINT RESOLUTION NO. 215

DirecTing The Virginia STale Crime Commissio1l 10 .mlll." the selllellcillg vf misdelJ/eanor crimes.

Agreed to by the House of Delegates. February l~. 200~

Agreed to by the Senate. March 5. 200~

WHEREAS. the vast majority of criminal cases in the Commonwealth of Virginia are charged as
misdemeanors: and

WHEREAS. these misdemeanors include serious crimes such as driving under the intluence of
alcohol. subsequent offense. domestic assault and battery. and stalking: and

WHEREAS. an active jail sentence is often imposed by the jury or sentencing judge for these
misdemeanors; and

WHEREAS. despite "truth in sentencing" statutes for felonies. there is no provision in the Code of
Virginia governing the application of good behavior credits for misdemeanors. which allmvs IlK"al jail
authorities wide latitude in determining the length of time defendunts actuully serve: and

WHEREAS. there are great disparities in the length of time actually served in detention by
defendants. even when the sentence imposed by the judge or jury is identical: and

WHEREAS. many defendants serve only half. and in some cases. only one-fourth of the sentence
handed down by the judge or jury; and

WHEREAS, it is legally impermissible for juries to be informed of "good behavior" time. \vhich
ensures that in jury cases. the sentence served by the defendant will not mutch the intent or will of
the jury expressed by its sentence: now. therefore. be it

RESOLVED by the House of Delegates, the Senate concurring. That the Virginia State Crime
Commission be directed to study the sentencing of misdemeanor crimes. The Commission shall give
particular attention to (i) the sentences imposed by judges and juries in misdemeanor cases: (ii) the
length of time actually served by defendants given jail sentences: and (iii) any differences that result
from variations based on the type of jai I authority (single county or regional) and geographical
location.

All agencies of the Commonwealth shall provide assistance to the Commission. upon request.
The Virginia State Crime Commission shall complete its work by November .30. ~OO~. and shall

submit its written findings and recommendations to the Governor and the 100~ Session of the General
Assembly as provided in the procedures of the Division of Legislative Automated Systems for the
prO<..:essing of legislati ve documents.





A ttachnlent 2

FY 00 Cost and Capacity Data by Jail





Capacity Utilized D.O.C. Rated

Fiscal Year 2000 Capacity Average Operating Operating
FY 2000 Daily Inmate Capacity Cost Per

Fips Jail Average Population Total %age Inmate Day

1 143 Pittsylvania County 36 138 3841
/. $39.71

2 135 Piedmont Regional 103 315 306% $29.25
3 141 Patrick County 8 24 304% $65.81
4 1 Accomack County 46 115 249% $30.57
5 630 Rappahannock Regional 154 373 242% $62.07
6 700 Newport News City 248 525 212% $40.96
7 11 Appomattox County 12 25 207% $69.26
8 121 Montgomery County 60 124 206% $37.38
9 185 Tazewell County 48 95 198% $43.11

10 15 Augusta County 90 170 188°/. $40.68
11 760 Richmond City 882 1654 1881

/0 $34.17
12 193 Northern Neck Regional 140 262 187% $40.74
13 25 Brunswick County 24 44 185% $39.32
14 73 Gloucester County 42 78 185% $59.86
15 161 Roanoke County/Salem 108 197 182% $60.46
16 810 Virginia Beach 590 1055 179% $41.14
17 195 Wise County 43 77 179% $49.95
18 3 Albemarte / Charlottesville Regional 209 367 175°k 540.54
19 137 Central Virginia Regional 146 255 175% S39.76
20 250 Newport News City Farm 137 236 1731

/. $57.02
21 67 Franklin County 49 84 171% $42.45
22 89 Henry County 67 111 165% 542.00
23 53 Dinwiddie County 32 53 165% $42.38

~.
24 59 Fairfax County 589 952 162% S107.75 1

2S 47 CUlpeper County 37 60 161% sn.35
26 167 Russell County 36 57 159lY. 551.67
27 157 Rappahannock County 7 11 158lY. 591.91
28 139 Page County 26 41 156% $54.66
29 710 Norfolk City 833 1286 154% 539.25
3D 117 Mecklenburg County 68 105 154% 552.72
31 191 Washington County 54 82 152,.. $41.59
32 23 Botetourt County 38 55 145% $56.47
33 183 Sussex County 28 40 143~. 571.43
34 770 Roanoke City 409 585 143% $49.89
35 485 Blue Ridge Regional 451 621 138% $46.41
36 690 Martinsville City 79 108 136°k $53.19
37 61 Fauquier County 56 76 136% $63.22
38 41 Chesterfield County 250 334 134% $55.24
39 119 Middle Peninsula Regional 121 162 134% $63.98
40 740 Portsmouth City 288 383 13301. $44.97
41 131 Northampton County 37 49 131% 563.88
42 9 Amherst County 50 64 128.". $46.95
43 105 Lee County 32 41 128% $41.42
44 520 BristoJ City 67 85 127% 562.72
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Capacity Utilized D.O.C. Rated

Fiscal Year 2000 Capacity Average Operating Operating
FY 2000 Daily Inmate Capacity Cost Per

Fips Jail Average Population Total %age Inmate Day

45 173 Smyth County ~ 40 49 124% $51.47
46 107 Loudoun County 109 135 123% $81.44
47 470 Virginia Peninsula Regional 290 355 123% $44.18
48 730 Petersburg City 195 237 121% 545.83
49 510 Alexandria City 340 409 120% $96.02
50 103 Lancaster County 26 31 119% $67.02
51 220 Danville City Farm 120 142 118% $40.02
52 37 Charlotte County 17 20 118% 518.69
53 171 Shenandoah County 55 64 116% $51.14
54 153 Prince William I Manassas Regional 467 536 115% $18.06
55 SSO Chesapeake City 543 604 111% $70.04
56 163 Rockbridge County Regional 56 62 111% $12.13
57 590 Danville City 200 219 110% $36.82
58 491 Southside Regional 100 108 108% $61.97
59 465 Riverside Regional 688 738 107% 552.00
60 475 Hampton Roads Regional 798 855 101% 546.12
61 13 Arlington County 474 499 105% 592.12
62 69 Clarke Frederick Winchester Regional 266 277 104% $51.71
63 51 Dickenson County 32 32 101% $79.n
64 165 Rockingham County 208 208 100'Yo $52.50
65 87 HenriCO County 877 860 98% $61.48
66 27 Buchanan County 34 30 88% $83.53
67 460 Pamunkey Regional 290 255 88% $54.90
68 620 Western Tidewater Regional 528 462 81% $39.84
69 175 Southampton County 122 101 87~o $57.11
70 169 Scott County 32 28 87% $52.95
71 480 New River Valley Regional 311 293 79·/0 $49.29
12 650 Hampton City 468 354 76% $50.03
13 187 Warren County 61 40 60% 575.13

Average 201 268 133-/0

()urce: FY 2000 Jail Cost Report, Virginia COQlpensation Board
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50 State Search--Good Time Credit Policies

STATE Offender Tvpe/Class Offense Policy
Alabama Class I Prisoner (state and local) 75 days for 30 days served I

~] 4-9-41 Class II Prisoner (state arid local) 40 days for 30 days served
*14-8-38 Class III Prisoner (state and local) 20 days for 30 days served
§14-9-3 Class N Prisoner (state and local) No good tin1e shall accrue

Blood Donation (state and local) 30 days credit--once per year
Alaska State and Local Offenders (except For sentences over 3 days. a 1/3
~33.20.01 0 those serving a 99-year ternl, or reduction in total sentence

mandatory minimums for felonies)
Arizona Release Credit Class (except those 1 day for 6 days served
§41 -1604.7 sentenced to full tenn)

I
~31-144 A local jail prisoner who does 2 days for 1 day served I

public works as a trustee outside
the jail

Arkansas Class] (city /county Inmates) 10 days for every 30 days served
~ ~ 12-41-[101- Class II (city/county Inn1ates) 5 days for every 30 days served
103] Class III (city/county Imnates) Not eligible for good time
§*12-29-[201- State Inmates (meritorious good Set by D.O.C. (Jl1aX 30 days for
205] time transfer eligibility only) each 30 days served)
Califon1ia County/City Jail, Road Can1p 1 day for every 6 days served
§4019 Industrial Fann
**2930, 2931, Certain state and local felony and One-third reduction in sentence for
2933 misdemeanor offenders good behavior

State Prisoners (2-4 year fit credit) 6 months for 6 n10nths served
(2-4 year halftime credit) violent 3 months for 6 months sen1ed
felony offenders not eligible

Colorado All inmates of correctional 1st and 2nd year = 2 months
* 17-22.5-201 facilities earn for each year of 3rd and 41h year = 4 111011ths

I ~ 17-26-115 I incarceration 51h and subsequent = 5 months

I County jail prisoners 2 days for each n10l1th
County prisoners engaged in work 10 days for each month

Connecticut IApplies to all prisoners within the 60 days for each year served (up to
I ~§18-7,7a I state based on date of sentencing 5 year sentence)
*18-98a, 98b 90 days for each year served (for

I
6th or subsequent year if sentenced
before 10/1176)

I 10 days for each month served (up
I

to 5 years)
12 or 15 days for each month
served (for 6th and subsequent year

I
15 days if sentenced before 7/1/81)

Employment inside or outside 1 day for 7 consecutive days
I I Outstanding meritorious act Up to a 120 day deduction

1



Delaware For good behavior for felonies and 151 year=2 days per month
§§4381. 4382 misdemeanors except as provided 2nd year=3 days per month

below (no more than 36 days per year) ;

2 days per nl0nth served
(no nl0re than 20 days per year)

For participation in educationall 2.5 days per nl0nth
rehabilitation programs (no more than 30 days per year)
For participation in work progranls **No more than 90 days good

time can be eanled in anyone year
No good time for Class A felonies
with life sentence imposed

Florida For county prisoners 1Sl , 21ld year=5 days per month
§§951.21 and 3nJ ,41h year=lO days per month
944.275 5th and consec=15 days per month

.Meritorious acts an additional 5 days per month
State prisoner "gain time"
Offenses pre-l /1/94 20 days for 30 days served
Offenses between 1/1/94& 10/1/95
--levels 1 to 7 25 days for 30 days served
--levels 8, 9, and 10 20 days for 30 days served

I

Offenses post-l 0/1 /95 10 days for 30 days served (must
served at least 85% of sentence)

Outstanding deed/ 1 to 60 day award
Georgia County inmates/sheriff or warden No nlore than Y2 the sentence
§§42-4-7, may award imposed
42-5-]01, Parolees May eanl time in the same manner
42-9-52 Work incentive credits for felony 1 day for 1 day worked

prisoners not sentenced to life I
I Hawaii No good-time provision
I *834-1 Adopted an agreement 6n

..

I
detainers that recognizes "good
time earned" in other jurisdictions

Idaho I State inmates prior to 7/l/86 (non- 61110s to 1 year=S days per month
§§20-1 01 A.B,D life sentences) 1 to 3 years . =6 days per nlonth
§20-621 3 to 5 years =7 days per month

J 5 to 10 years =8 days per month

I IMeritorious service
10 or more = 10 days per month

I not to exceed 5 days per month

I I State inmates after 711/86 not to exceed 15 days per month
I County inmates 5 days per month served

Illinois Offenses prior to 6/] 9/98 **no good time for 1Sl degree
Ch 530 ~5/3-6-3 murder

Certain violent offenses No more than 4.5 days per.month
(State and local offenders)

I Offenses after 6/19/98 1 day for each day served
Indiana 35-50-6- I Class I I I day for each day served

2



3.35-50-6-3.3, & Class II 11 day for 2 days served
35-50-6-4 Class III No !!ood time

I ...

EducatioThI Substance Abuse I
--GED/high school degree I 6 months! I year eanled
--associateslbachelors degree 1 year/2 years earned i

Vocational Training No nlore than 61110nths
Ceiling to be earned (lesser of) 4 years, 1/3 of tinle, or no sooner

than 45 days after eanling tinie
Iowa §~ 356.46, Every prisoner of the county jail Reduction of sentence ordered by

!& 903A.2 the judge

I
Serving category A sentence 1.2 days for each day served
Serving category B sentence 15/85 day for each day served

I Kansas I Offenses prior to 7/1/93
I *§ 22-3725, --sentence less than 2 years I day for 2 days served

121-4722, & 38- --sentence more than 2 years One-half of the sentence
16,30 Offenses after 7/1/93 Limited to 150/0 of prison sentence

I Commissioner ofjuvenile justice Discretionary good time
Kentucky INo good time for misdemeanants No good time for misdemeanants
§197.045 State Prisoners

Il GED,2 or 4 year degree, 10 days for every 30 days served

I
vocational training program 60 days for each degree earned·
Meritorious acts perfomled no more than 5 days per month

Louisiana Sheriff detemlines whether or not r Same good time policy as for state
15:571.3, good time has been earned I offenders below
15:571.4 Non-violent offenses 130 days for 30 days served

I Violent offenders 3 days for. 17 days served
, f\,1aine 17A Both state and county prisoners I
I *1253 Less than 6 months after 10/1/83 13 days lor every 30 days served

I More than 6 months after 10/1/83 6 days for every 30 days served
I Work. education, responsibilities , up to 3 days per month
I Minimum security. community I up to 2 days per nl0nth

IMaryland §§3-

programs
1 '

After 101] /95 i 5 days for every 30 days
Local correctional facility !5days for each calendar month

1704. 11-503, & Violent/drug offenses 5 days for 30 days served
1]-504 All other offenses 10 days for 30 days served
Massachusetts i Local jail confinement 2.5 days per month served

127 *~ 129C. & , While confined in prison camp 2.5 days per month served
129D I Educational, vocational. work 2.5 days per activity per month

release pro!!rams *l1ot to exceed 7.5 days per month
I ...

I total*
Michigan I Local offenders under sheriff 1 day for every 6 days served
51.282. & 800.33 j Offenses before 4/1/87 1Sf and 2n

t! years=5 days per month
I 3r

t! and 41h years=6 days per month
51h and 6th years=7days per month
7th ,8Ih

• 91h years=9 days per month

3



10th_14 1h years=lO days per month
I 15 th

_ 19th years=12 days per month
I 20th and up =15 days per month
I up to 50%, of allo\\"ed lJood time

I 51 IhI year=72 days-30 ·=3.984 days

I
I
! Special credit awarded bv Warden

I
. ~

After 411/87-disciplinary credit , 5 days per month ser\'ed ,
Special disciplinary credIt I additional 2 days per n10nth served !

Minnesota County jail I day for every 2 days served
~~244.04, & ISentenced before 5/1/80 (not life) 1 day for every 2 days served
643.29 Offenses between 5/1180 & 811/93 1 day for every 2 days served
Mississippi County jail inmates eligible for
§§47-5-138,47- same good/earned time as state
5-139. 47-5- I42, offenders

1&47-5-413 State innlates
Sex, habitual offenders. life Up to !12 of sentenced reduced
sentences not eligible pre 6/30/95
Sentences imposed after 6/30/95 I 4.5 days for every 30 days served

I not to exceed 15°/;) of sentence
Meritorious tinle. education. work , 10 for 30 not to exceed 180 days

I Missouri No statutorily defined good time INo statutorily defined good time
558.041 Persistent offenders, sex offenders Director of the department of

not eligible for good time 1 corrections fashions policy
Montana §53-30- i No good time policy No good time policy
105 iREPEALED I

Nebraska §§47- City /County prisoners I 7 days for every 14 consecutive
! 502, & 83-4.111 I days of good behavior .
i

I State prisoners-chief officer of I 6 lllonths for every year served
I facility shall reduce the sentence and pro rata for a portion thereof

I Nevada INo statutory good time polky No statutory good time polic~r

I ~~209.443. & for misdemeanants for misdemeanants
209.446 1 Sentenced after 6/30/69 for 1!>1 and 2nd year=2 months, pro rata

I I offense occurring before 711/85 3rd and 41h year=4 months. pro rata
I

Slh & following=5 months, pro rata II
! ICredit available for labor, Gen ed stud y = 30 days

education. and blood donation High school degree = 60 days I

IOffenders sentenced for crime that
Associates de~ree = 90 days I
10 days for each month served

I occurred between 7/1185& 7/17/97 10 days a month for labor and

i study plus degree incentives above
i Meritorious service Up to 90 days can be given

New Hampshire Only meritorious prisoners in a May be released after serving 2/3
§651 :18 county facility of their minimmTI sentence

No 200d time for state inmates No good time for state inmates
I New Jersey : County jailor penitentiary 1 day for every 6 days served
I 2A: 164-24, & 11nnlates of state institutions Progressive good time awarded
130:4-140

4



New Mexico Sheriff of county/administering Shall not exceed ~2 of original
§§33-2-24. & 33- judge shall establish rules sentence
3-9 State facilities meritorious time

--Seriously violent offense Up to 4 d~ys per month sen"ed
--Nonviolent offense Up to 30 days per month sen'ed i
--New felony/absconding- paroJe Up to 4 days per month sen'ed i

--Parole revocation other reasons Up to 8 days per month served I
Educational advancement-GED ·3 ,months 1

Associates Degree 4 months I

Bachelors Degree 5 nlonths i

Graduate Qualification 5 months I

New York Fixed civil/local commitments- 1 day for every three da vs sen"ed
.,/ - .

~S230, 803, 804, sheriff/warden to dictate policy
& 804a Indetenninate sentences(not life) M l,.,nl f tay earn up to ;' -' 0 sen ence

Rules imposed by commissioner

I

of correctional services
Definite sentences I'llMay eanl up to 1/3 of sentence

(not to exceed I day for 3 days)
North Carolina Secretary of Correction sets policy
§§I48-13, 15A- Misdemeanor offenses Maximum of 4 days per month
1340.13, & 15A- MaxilTIUnl time may be reduced as
1340.20 Felony offenses far as the level of minimum tilne
North Dakota Presiding judge of district
§§12-54.l-01; authorizes policy

IUp to 5 days per month served12-54, 1-03 Sentences of over a month in
district correctional facilities

I
Sentences over 6 months in I Up to 5 days per month served
penitentiary I ISpecial Service/Meritorious Acts I Up to 2 days per month sen:ed

Ohio §2947.151 Sheriff dictates reduction in

I
concurrence with presiding judge
--90 days or less Up to 3 days for 30 days served

I --90 days to 6 months Up to 4 days for 30 days served
I --over 6 months Up to 5 days for 30 days served
I Oklahoma 57 County Jail inmates 5 days for 4 days served
1 *65, & 57 §138 Blood donation-l sl 30 days 3 days/5 days each subsequent
I IAll inmates of state institutions Class I = 0/0 days per month
1

) according to class Class 2 = 22/22 days per month
I

Have been convicted of a Class 3 = 33/45 days per month
felony/have not been convicted Class 4 = 44/60 days per month
High school/GED 90 credits/days
Vocational training 80 credits/days
Abuse training (4 months) 70 credits/days

i Programs not specified herein 10-30 credits/days
1 Oregon ~ 169.11 0 County or local jail facility

I
I Sentence of 10 to 30 days I 1 day for 10 days served

5



Sentence of 30 to 90 days 3 days for 30 days served
Sentence of 90 to 180 days 4 days for 30 days served
Sentence of 90 to 270 days 5 days for 30 days served
Sentence of more than 270 days 6 days for 30 days served
Credit for work
--sentence of less than 36days 1 day for each 10 days of sen'ice
--sentence ofmore than 30 days 10 days for each 30 days of sen'ice

Pennsylvania No food time policy No 200d time policy
Rhode Island No good time for sentences of No good time for sentences of
~ ~42-56-24,& less than 6 months less than 6 months
42-56-26 Sentences less than 1 year

Sentences from 1 to 10 years 1 day per month
1 year=l daypernl0nth ...

Sentences over 10 years long 10 years= 10 days per month
After 6 months institutional work 10 days per nl0nth (nlaxinlunl)
Meritorious acts additional 2 days per month

3 days per month/36 per year max
South Carolina State offenders except h no parole 20 days for each n10nth sen'ed
§§24-13-21 0, 24- offenses"
13-230 Local offenders 1 day for every 2 days senred I

Educational, vocational. industrial 1 day for every 2 days( 180 per
training (parole offenses) year max)
Training (non-parole offenses) 6 days for every month (72/year)

South Dakota "'Any inmate"(State or local)
9~24-5-1. & 24- sentence reduced by govenl0r for
2-15 good behavior

Sentences from 1 to 10 years 4 months per year and pro rata
Sentences over 10 years 6 n10nths per year and pro rata

Tennessee §§41- Inmates of county jail whether Deduction of ~ of sentence(Court
2-111. & 41-21- misdemeanor or felony offenders fixes %l to serve-deduction cannot
236 reduce percentage more than 250/0)

State inmates 1 to 16 days per month served
I --progranl perfomlance 8 'days per 1110nth nlaximum

--institutional behavior 8 days per month maxirnunl
Texas §~42.032. No good time-policy only affects No good time-policy only affects
& 498.003 parole eligibility parole eligibility

County jail/Sheriff oversees
--classified as trusty Up to I day for each day served
--classified as class I 20 days for 30 days served

i
l--classified as class II 20 days for 30 days served

--classified as class III 10 days for 30 days serve
I IndustriaJ/work program may not accrue good time

up to 15 days for 30 days senred
Utah ~*76-3- Only innlates of county jailor 10 days for every 30 days served
403. & 78-3a- detention facility eligible for good 2 days for every 10 days served .(if
504 time sentence is less than 30 days)

6



A day
days of work
Not to exceed 5 days per month

I 1 day for 3 days served

I
No statutorily articulated good
time policy

Governor establishes good time
policy for all penal institutions in
the state

I Juvenile offenders

IC Y fi n
Iperfonn community service

Work credit for misdemeanants

~

Venll0nt 28 Cannot reduce maximum Only work camps reduce both
§811 sentence to less than minimum the minimum and maximum

sentence (Only work camps)
i

sentences
State inmates good behavior 5 days for each month served
Educational/vocational training additional 10 days per month
Work camps up to 15 days per month

Virginia §~53. 1- Convicted nlisdemeanants 10 days for every 20 days served
116.53.1-99. confined in a state facility
53.1-194 Local correctional facilities 15 days for each 30 day served

Local work assignments Additional 5 days for 30 served
Convicted before 10/1/42 30 days for 30 days served
Previous felony. violation of IS days for 30 days served
pardon, escape, crime in prison
Violation of pardon, escape, crime 10 days for 20 days served
in prison(no previous felony)
On or after 7/1/81
--Class I 30 days for 30 days served
--Class II 20 days for 30 days served
--Class III 10 days for'30 days served
--Class IV No credit for 30 days served
Extraordinary service, blood Board with consent of govenl0r
donation, injury (does not apply to will fix anlount
felony convictions after '111/95) I

Washington State and County
9.904A.728. & insti tutions( misdemeanors, gross Not to exceed ]i3 rd of the total
9.92.151 misdemeanors, felonies) sentence for others

Policy developed by correctional Not to exceed 15 % for sex
agency with jurisdiction offenders

I West Virginia County/Regional jail over 6 5 days for each month served

I §3l-20-5d Imonths
ILiter.ary levels passed on GED I 3 days earned for each level

I SherIff may award extra good time i
I Wisconsin j County jail/sentence at least 4 days I Up to ~ oftenn of incarceration

302.43 303.19 ' ourt rna allow de enda t to n ad ition I 1 day for ever 3I
1&973.03

I Wyoming §7-J3­
(420
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Virginia Good Time Survey and Survey Analysis





VIRGINIA STATE CRIME COMMISSION

HJR 215 STUDY OF GOOD TIME
CREDIT POLICIES FOR MISDEMEANANTS

Section 9-125 of the Code of Virginia authorizes the Virginia State Crime Commission
to study and make recommendations on all areas of public safety in the Commonwealth. The
2002 Session of the Virginia General Assembly enacted House Joint Resolution 215
requesting the Virginia State Crime Commission to conduct a comprehensive study of good
time credit policies for misdemeanants in local and regional jails. As part of this study, the
Commission is surveying all Sheriffs and Regional Jail Administrators to collect information
on issues related to good time credit policies.

Please return the survey by May 10th, 2002. If you have any questions, contact
Kimberly J. Echelberger, Acting Executive Director, at (804) 225-4534. The General
Assembly and the Virginia State Crime Commission thank you for your assistance in this
important study effort.

1. Do you manage a jail? (Please check one.)

o Yes. (If YES, proceed with the remainder of the survey.)

o No. (If NO, proceed to question 5 on page 2.)

2. Does your jail have a written policy for good conduct credit for misdemeanants? (Please check
one.)

o Yes (If YES, proceed to question 2A)

o No (If NO, proceed to question 28.)

2A. If YES, please attach a copy of the written good conduct credit policy.

28. If NO, does your jail have an informal policy for good conduct credit? (Please check
one.)

o Yes (If YES, proceed to question 2C.)

ONo

2C. Please explain how good time credit if applied in your jail. (Please explain.)

1 :) Proceed to Next Page



3. Are there ever departures or exceptions to the written policy for misdemeanants? What is
the title used for school security officers in your division? (Please check one.)

DYes (If YES, proceed to question 3A.)

o No (It NO. proceed to question 4.)

o Not Applicable; do not have a written policy (It NOT APPLICABLE. proceed to question 4)

4. Do you think the Code of Virginia is clear on the state policy for good time credit for
misdemeanant offenders? (Please check one.)

DYes
o No

5. Are there any other suggestions you would make concerning good time credit policies for
misdemeanants? (Please explain.)

PLEASE RETURN THE COMPLETED SURVEY BY MAY 10, 2002 TO:
Kimberly J. Echelberger, Acting Executive Director

Virginia State Crime Commission
General Assembly Building, Suite 915

910 Capitol Street
Richmond, Virginia 23219

FAX (804) 786-7872

Phone (804)225-4534

2



Virginia Jail Policies

r----------------......--·-----.----·----·- I i I I

Additional Discretionary Good
Time Credit Policies

COUl1 order (5/6/02):
May earn 5 days for 30 days worked. I

In "extra-ordinary" cases discretionary
good time of 5:30 is given

Pursuant to 53.1-116 discretionary
good time of 5 days for 30 days

v

v

v

v

Discretionary
Good Time

Allowed
Good Conduct Policy

Hal f the time served (l :I)

Half the time served (I: 1)

Half the time sentenced (I: I)

Half the time sentenced (1 :1)

v

Informal
Policy

v

v

Formal
Policv

v

Amherst County
Jail

Alexandria City Jail

Apponlattox COllllty
Jail

Accomack County
Jail

Jail

Arlington COllnty
.1 ail

Per 53.1-116: (I) Exemplary Good
Time at 5 days for 30 served;
(2) Per Court Order 3/10/00: .Judicial
Good Titne of up to I day to 30 days
for each 30 days worked in trustee

l--- I -+-- - rogram i

V I Half the time sentenced (I: 1) r v Trustees can eanl up to 5 days for 30
served

w

.-~--- --- -r---..------------.- ..----..---. --.v Pursuant to 53.1-11 () discretionary
good time of 5 days for 10 served ill

.. ex-!I~~_l_~?~:Q~~~~rx~~.~~~se~:. ._ ..

Brunswick County

Jail --1= -f-- - I I ---~--------------Buchanan County . v Half the lime served (1: 1) if
Jail roviding a service or a work detail

f- -- --- --~ --+ -_.~~._-----

Charlotte County No f0I111al policy~ very few get out
Jail . "early" upon decision of the Sheri rr

or Chief Jailer
Chesapeake City 1 ~ 1Half the time sentenced (1 : I)

Jail

Augusta County J+il =1 v =-~Ialfthe time served (1:1)J-------~--- ----------
Botetourt County v Hal f the time served (1: I) v Circuit Court Older 1/1/85: allows I
Jail day credit for 6 days worked.

. SrisloI City Jail -- ---- V' - H11If the time served (1 :1) h tPlI rSlI31lt to 3 cOllrl order 8/16/83:
For I day worked (on City property) 2
days credit.

I -+ ~ I +-v I Hal r the time served (I: 1)

I Survey response did not match the order; survey reported JOT of either 2.25 days of .Judicial Good Time Credit fOl VI days working or Fxtraordillilr y c;ood

Time of 2.25 days for 30 days of program participation.



.p...

Chesterfield County V Half the time sentenced (1: 1) V Pursuant to 53.1-116 discretionary
Jail good time of 5 days for 30 days

Pursuant to Court order 6/13/96:
Judicial Good Time of (I) 1 day for 6
days served, and (2) 5 days for 30
days worked.

Culpeper County V Half the time sentenced (I: 1) V Pursuant to Court Order 4/6/99:
I day for each day worked as a
Trustee.

1--

VDanville City Jail Half the time sentenced (I: 1) except
for coercive sentences (non-suPP0l1
payments/fines)

Dickenson County V Half the time sentenced (1 : I); V Pursuant to 53.1-116: 5 days for 30
Jail "based on jail population, medical days served as a Trustee

condition of inmate and the crime On a case by case basis for Judicial
itsel f." Orders

Fairfax County Jail V Half the time sentenced (1:) V Pursuant to Court Ordcr 12/29/80:
Judicial Good Timc 5 days credit for

------,--
30 days worked

Fauquier County V Half the timc sentenced (I: 1) V Pursuant to 53.1'-116:
Jail 5 days for 30 diYS in either the

Community Se vice, Work Release or

f----- 1'---------- ----- Trustee Program. --
Franklin County Jail V I-Ia~ f the time sentenced (I: 1)
Gloucester County V' HaIr the time sentenced (I: 1) V' According to state code an additional
.1a;1 5 days for 30 days worked---- ---- f--------

Hampton City Jail V' Half the time sentenced (I: I) V' 5 days for 30 days worked on haJJ
detait

V'
-

V
---

Hanover County Half the time sentenced (I:) 5 days for 30 days of work time
.fait

V V'
- -_._---------------------------

Lancaster County Hal f the time sentenced (1 : 1) 5 days or less a month for work done
Jail il~Jl~~jai_J:. ______ ._~ ____________ .. _____-



lJ1

~-.

Loudoun County v Half the time served (1: 1) v ADC General Order - Exemplary
Jail Good Time at a rate of up to 4.5 days

per month worked.
Court Order 3/1/99 allows for:
(I) Judicial Good time under 53.1-129
of 5 days for 30 days for work; and
(2) "discretionary good time" of an
additional 5 days for 30 worked.

Martinsville City v Half the time sentenced (I: 1) v (1) E.G.T. (Exemplary Good Time)
Jail after first 30 days, an additional 5 days

for 30 served for trustees.
(2) Judicial Good Time may be
awarded only as the court deems
appropriate.

Mecklenburg v Half the time sentenced (I: I)
County Jail
MontgOJ11ery v Half the time sentenced (I: 1) v .Judicial Order dated 7/10/95:
County Jail (I) .Judicial good time 5 days for 30

worked as a trusty.
(2) Y2 .JGT credit for extra work abovc
and beyond nO~lal daily trusty duties~

credit is allowe at Y2 day pcr I day
worked as a trustee.
JGT credits Illay be earned
simultaneously.
(3) Misdemeanant time doesn't
include time served for nonsupport.

Newp0l1 News City v Half the time sentenced (1: I) v Per Code: 53.1-116
Jail .Discretionary good timc of 5 days for

30 worked for trustecs aftcr the first
30 days.

___..____•__ .~__ .________.. _ -'0.0-_-·.

Norfolk City Jail v Hal f the time sentenced (I :I) v Judicial Good Time on a case hy case
basis ver~~~~rcly bY_}_l~~~i_~ial y-,~dcr. _

NOl1hampton v Half the time sentenced (1: I) v .May carn discrdionary good time or 5
County Jail days.f.()!" ~Q5!~'r~ ~~rk~.d - ---

Page County Jail v Half the time sentenced (I: 1)

Patrick County Jail v
•____ ••• ___~_._._ c _ •• _ •

Half the time sentenced (I: 1)
._.______~-c_•• ____ •. _.__ . _ _..



0"\

-- .---
Petersburg City Jail V- No mandatory good titne credit V- Pursuant to court order 2/2/99 allows

gIven. for Judicial Good Time of 5 days for
30 days worked.

Pittsylvania County V' Hal f the ti me sentenced (1 :1)2
Jail

-- >--.-.

V'Portsmouth City Jail 1 day for 1 day served (1: 1)
f------.

Roanoke City Jail V' ··SOT" I day for I day served (I: I) V' Pursuant to court order 6/30/92 allows
for (1) ".Judicial Good Time" of an
additional I day for 1 day worked or
(2) "exemplary good timc" of 5 days
for 30 days in vocational, cducational
or rehabi litation programs or (3 )
"discretionary good time" for at
Sheriffs discretion of 3 days for .10
days served and 4.5 days per 30 when
working.
Cannot get more than one

--
discretionary type of credit.

~~~-~~_.~~~

Russell County Jail V' Halftime sentenced (I: 1)
Scott County Jail V' Hal f time sentenced (I : I ) V- On a case by case basis, .Judicial Good

Time for work-fays only~ at the
discretion of th Judge. _

Shenandoah County V' Hal f time sentenced ( I: I ) V' Court order dated 9/30/98 authorizes
.J ai I one day for one day for work on local

. J

1------
government proJects. -

Smyth County Jail V- §53.1-116which is 1:1 V- Inmate attends GED, counseling
and/or work detail 5 days for each 30
days served, at Sherifrs discretion~__...

SOllthampton tI' §53.1-116 which is I: I
County Jail

- - _._ ..__. _ ...

Sussex County Jai I tI' Hal f time sentenced tI' Half of imposcd sentence lip to ]0

days then if sentence is morc than .10
days and inmate docs work within the
jail up to 5 morc days or the scntem:c
at the Sheri rrs discretion.__L...__. _______________

~ Work is not rewarded with additional good time credit; however, work is rewarded with a reduction in lines.
3 The sUI"\'ey and the court order differed. The survey reported the court order authorized: (1) Judicial Good Time - Trustees can cal'll lip to :' days Pl'1 30 days
fbrjudicial good time (2) Extraordinary Good time of up to 5 days for 30 days worked.



-.....J

--
Tazewell County V Half time sentenced (1: 1) V Trustec Status or Work Detail can
Jail Cal11 extra time off scntence of either]

day for 1 day served or I day for 2
days served at discretion of the
Sheriff.
No court order authorizing the

-"
discretionary credit.

Virginia Beach City V Half time sentenced (I: 1) V ( I) Trustee: 2 days for 30 days
Jail worked

(2) Workforce: 4 days for 30 days
worked.
Discretionary time can he combined.

WaITen County Jail t/ Half time sentenced (I: I)
Washington County V Halftime sentenced (1 :1) V Judicial Good Time - Court Order
Jail 3/29/2000 (§53.1-129)

Inmates with a sentence of90 days or
morc allowed not more than I day for
I day in work assignment nor less than
I day for 5 days in work assignment
awarded at discretion of the Sheriff.

-- .--
DiscrelionarYlimc can be combined.

Wise County Jail V V 5 days per 30 d'ys served (I :6)
(do not give]:] under 53.1-] 16; no

- court order authorizing this)



00

Regional Jail Policies
--c--

Additional
Jail Formal Infornlal Good Conduct Policy Explanation Good Time Additional Good Time Credit

.)olicy Po~~ Allowed
Blue Ridge tI' Hal f time sentenced (I: I) V Inmates in Work Program: an
Regional additional 5 days for 30 served
Central Virginia v Half time sentenced (1: I) tI' Trustecs in Work Program: lip to an
Regi~~lal additional 5 days for 30 served
Charlottesvi Ilel tI' Half time sentenced (1: 1)
Albetnarle Regional
H3111pton Roads tI' Halftime sentenced (l: 1) tI' Inmates in Work Program: an

l-oRegional additional 5 days for 30 served 0-
Northenl Neck tI' Half time sentenced (1: I) v Sited a Court Order 8/19/96: 4

Regional (J) Floor Trustee 5 days for 30 served
(2) Kitchen Trustee J0 days for 30
served
(3) Outside Trustee 15 days for 30
served I

----

Pamunkey Regional v Half time sentenced (I: 1) tI' Inmates in wort Program: an

r---- ---- additional 5 days for 30 served
Peumanscnd Creek Each locality sets their own policies
Regional -- ------
Prince William tI' Halftime sentenced (I: I) v - lip to 60 days per sentence iJt
Regional Superintendent's discretion; rate of 5

days credit for 30 days served in work
status

Rappahannock tI' tI'
... _.._---

Hal f the time sentenced ( I: I ) Court Order 4/29/99
Regional Jail .Judicial Good Timc:'!: 1 diJy for I day

worked.
Southside Regional tI'

- -- _._------- ----,---_.- ... '~--"- ~--_.------ ...

Half the time sentenced ( ]:I ) tI' Inmates in Work Prognllll: all
Jail ~~lditi~~aJ_.?~~.Y_~_ f(~r__~~served

~ COllrt order allowed for I: 1 credit only and not ratios of 5: I, 10:30,01' 15:30.
~ The Comt order says KiT of I: I credit only and not the ratios of 20:30 for outside jailor kitchcn \\nrk and 1o:~o I'm \\'()lk injail as Il'PCIIIl'd 011 Iltl' "un l'!



\0

Western Tidewater V' Half the time sentenced (1: I) V' Inmates in work or educational
Regional Jai I programs can get an additional 5 days

for 30 days served.
Winchester V' Half the time sentenced (I: 1)
Regional



Response Rate

SURVEY RESULTS

78% (Ill of 142)

99 of 123 Sheriffs; 47 operate a local jaiL
12 of 19 (63%) Regional Jails

Good Time Policies1

Types of Policies
Formal Policy
Informal Policy
No Fonnal or Infonnal Policy

Code of Virginia §53.1-116

20 local jails 5 regional jails
26 local jails 6 regional jails
1 local jail 1 regional jail1

24 of47 (51°;6)
4 of 47 (9%)

How many allowed Statutory Good Time (SGT) credit of I :1 under §53.] -116?
• 44 of47 (940/0) of local jails gave SGT
• 3 local jails reported not giving SGT:

Charlotte County
Petersburg City
Wise County

• 3 local jails put contingencies on the application of their SGT:
- Buchanan County only gives the SGT of I:1 if"'providing a service or work

detail"
- Danville City Jail does not give the SGT of I: I for those serving a ··coercive

sentence"
- Dickenson County Jail gives the SGT of I: 1 "based on jail population, ll1edical

condition of inmate and the crime itself'
• II of 12 regional jails allowed SGT credit of I: 1

How many allowed Discretionary Good Time (DGT) credit up to 5: 30 under *53.1-116?
• 28 of47 (60o,,~) local jails give DGT

- Have the maximum 5:30 Policy in §53.1-1 16
- Have other Policies under 953.1-1163

4.5 days for 30 worked - Loudoun
2.25 days for 30 days program participation - Arlington
I day for 2 days work detail - Tazewell
1 day for 1 day trustee - Tazewell
2 days for 30 days (trustee) and 4 days for 30 (workforce) - Virginia Beach

• 7 of 12 (58'%) regional jails give DGT of 5:30

I Petersburg and Wise County reported having policies (ct. order) even though they do not allow SGT.
:! Peumallsend Creek Regional Jail reported that each locality sets it's own policies; no fOlmal jail policy.
3 Tazewell County JaiJ did not have a coun order authorizing the discretionary credit.

10



Petersburg (2/2/99) ­
Roanoke City (6/30/92) -

Shenandoah (9/30/98)8 ­
Washington (3/29/00) -

Culpeper (4/6/99) ­
Fairfax (12/29/80) ­
Loudoun (3/1/99) ­
Montgomery (7/1 0/95)7 -

Code of Virginia §53.1-129

How many had additional Judicial Good Time (JGT) policies under §53.1-129?
• 17 of 47 (360/0) local jails had JGT

- 13 of 17 had a court order with specifications
- 4 of 17 said ··on a case by case basis as the court deems appropriate

H4

• 2 of 12 (17°..10) regional jails had JGT
5

What were the dates of the court orders?

• Less than 0-3 years 3
• More than 3-5 years 5
• More than 5-10 years 3

• More than 10-20 years 3

• More than 20 years

\-Vhat was the range of credits given under the court orders?
Alexandria (3/1 0/00) - From 1 to 30 days for each 30 days worked
Arlington (5/6/02)° - 5 days for 30 days worked
Botetourt (1/1/85) - 1 day for 6 days worked
Bristol (8/16/83) - 1 day worked 2 days credit
Chesterfield (6/13/96) - 1 day for 6 served

5 days for 30 worked
1 day for I day as Trustee
5 days credit for 30 worked
5 days for 30 worked
5 days for 30 served as Trustee
Y2 day per day as Trustee for extra work
5 days for every 30 worked
1 day for 1 day worked
5 days for every 30 worked
1 day for 1 day worked on local govenlnlent projects
Not more than 1day for 1 day worked nor

I)
lessthan I day for 5 days worked

NOl1hem Neck Regional (8/19/96) - 1 day for I day \Vorked~ however. implementing (1)
Floor Trustee 5 days for 30 served (2) Kitchen
Trustee I () days for 30 served (3) Outside Trustee
15 days for 30 served

Rappahannock Regional (4/29/99) !O - ] day for J day worked

4 Norfolk. Martinsville and Dickenson and Scott COllnties.
5- Northern Neck and Rappahannock Regional Jails.
Il Survey response did not match the order; survey reported JGT of eith~r 2.25 days of Judicia) Good Time Credit for
~O days working or Extraordinary Good Time of 2.25 days for 30 days of program panicipatiol1.
I JGT does not apply to inmates with a coercive sentence for "non-support."

1\ Even though court order says I: 1. survey results said the JGT was "5 days for .30 worked for Trustees and 5 days
for 30 served for extraordinary time."
') Only for inmates with sentences greater than 90 days. .
II' The Court order says JGT of 1: 1 credit only and not the ratios of 20:30 for outside jailor kitchen work and 10:30
for work in jail as reported on the survey.
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VIR GINIA:

INRE:

IN THE CIRCUIT COURT FOR THE CITY OF ALEXANDRIA

CREDIT AUTIIORlZED FOR INMATES OF THE ALEXANDRIA DETENTION
CENmR WHO WORK ONIIN STATE, CITY OR NON-PROFIT
ORGANIZATION PROPERTY

ORDER

Pursuant to Section 53.1.129, Code QfYirginja 0[1950. as amended, it is ORDERED that

the Administrator ofthe Alexandria Detention Center be, and hereby is, permitted an authorized to

allow inmates confined in jail who are serving sentences imposed for misdemeanors or felonies to

work on a volWltaIy basis, under the direction, control and charge ofthe said Administrator, on

City or State owned property~ or property owned by a 501(c)(3) non-profit organization.

Each inmate who satis&ctorily panicipates in said program shall receive from one (1) to

thirty (30) days credit for each thirty (30) days on their respective sentences the said inmate may

work. The credit so earned shall be in addition to any other credit(s) and within any such limits

mandated by law.

The Clerk is directed to furnish a copy ofthis Order to James H. Dunning, Sheriffofthe

City ofAlexandria.

ENTERED this--Ifl- day of ~L:2000.

DODald M. Haddock, Judge

A COPV TESTE:
cowcrd Semon;an, Clerl~

1
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IN THE CIRCUIT COURT OF ARLINGTON COUNTY

Awarding Of Judicial Good
Time Credit to Inmates of
The Arlington County Detention
Center for Services Performed
On a Facility Work Program

This day came the Sheriff ofArlington County, Elizabeth F. Arthur, and moved the Court to enter

. an order authorizing inmates of the Arlington County Detention Center to be awarded, pursuant to the

Court's general power to order that prisoners shall receive creart on"their respective sentences for work

done as the Court may in order prescribe pursuant !o §53.l - 129 of the Code ofVirginia, 1950 as

amended, for work done on state, county, or city property on ii 'voluntary basis, with the consent of the
" . .

county, city, or state agency involved, and to award Judicial Good Time to inmates for working toward

and receiving a certificate for successfully completing a general educational Development (GED)

program. Said Judicial Good Time is not to exceed more than four and one-half (4.5) days of credit for

every 30 days worked for inmates charged with felony offenses afterJanuary 1, 1995, and not to exceed
!

. five (5) days of credit for inmates chargcd with fclony offenses before January 1, 1995, and for any

inmate charged or convicted for misdemeanor charge,which said motion be granted.

It is therefore adjudged Bnd ordered by the Court that the Sheriff of Arlington County, or a duly

appointed designee, be and hereby is authorized to award Judic.ial GQod Time to inmates for work done

.on state, county, or city property on a voluntary basis, \Vith the consent of the county, city, or state agency

involved, or to award Judicial Good Time to inmates for working toWard and receiving a certificate for
I _." ,

successfully completing a general educational Development (OED) program. Said Judicial Good Time is

not to exceed more than four and onc..half (4.5) days ofcredit ~~ eyery.30 days worked for inmates

charged with felony offenses after January 1, 19951 and not to exceed five (5) days ofcredit for inmates

, charged with felony offenses befo~e January 1, 1995 1 and for ~ny inmate charged or convicted for

misdemeanor charge.

dSO:.O ZO sz unr

~ Entered this the __...6tlooj,b",--_ day of_....l.A__~t....-~

~ 1 ask for this:

E~~--

SS2L-8ZZ(E:Ol.J1 • cI



In iJ~cordance "/ith tlle provisions of Secti.on S3-165~ Code of Virqinia, 1950,

sentences imposed for a misdemeanor or felony, are hereby ~ern,itted to work on

as amended. the Court doth ORDER that prisioners confined in jail who are serving

For perfonninq such "Iork in il satisfact\Jry reanner, such pt"isioner. in addition

c...-- c:
~

N
t11

0
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"

IN THB CI~CUIT COURT OP BOrBTOURT COUNTYVIRGINIA:

county property. in and around the courthouse and jail, on a voluntary basis; and

accordingly the Sheriff. in his discretion is hereby subject to make any prisirn.er

in his custody, whetber serving time und~r a sente~ce faT. a misdemeanor or ~felony. ­

a trusty, and to allow said trusty, C.l a voluntary basi.s. to ~ Jrk in and around the

courthouse and jail" on county propei. t.y, with or without sUf·erv"ision as he in hi~

di&cret:.:.:-.n .nay direct~ but such trusty prisioner shall not be allo\fl(!d (.0 leave the

county.property unless ~uch prisioner be in the custod~' of the Sheriff or one of

his depJties.

I

J:

w

This order supersedes any and all previous orders regulating t.he ,,,"orking" of

prisioners.

ENTER: January 1, 1985

Georae £. Ho~ts, III

19ti2/~"2

".
N
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IN THE CIllCUIT COURT OF THE CITY OF BRISTOL

IN RE: ..ORDER ALUMINO PRISONERS TO WORK ON CITY PROPER.TY

At the requelt of the Sheriff of this City and

pur.uant to provillon. of Section 53.1-129 of the Code of

Virginia, 1950, .1 Amended, it i. hereby ordered that the

said Sheriff may allow any men confined in the jail of this

-city who are serving sentences imposed for misdemeanors or

felonies to work on City property on a voluntary basis and

for each day'a work 8uch prisoner shall, in lieu of the good

conduct allowance provided by Section 53.1-196 of the Code of

Virginia, receive two day. credit on their respective sentences

for each day's work done. The Sheriff of this City is hereby

designated to have charge of such prisoners while 80 working.



INRE:

IN THE CIR.CUIT COURT OF TEE"COt3NTY OF CHES'fam!Ln

Pcrmiuiq PrisoDars Credit tor WOIk Done em Sale or CouDty Piopeny

ORDa

In accardaDce wiIb Seclioft 53.1-129 oitha 1950 Codeof~. ~cd. it is

harcby ORDERED daM tbe Sherift'ora CountY OrChestrd1e1cl giw C:edh to IJ1Y persoa who

is awaidna disposidoa 0( or aervmg senteDCe imposed fot misd==an:s or fCcma. for 'WOrk

·done OIl_ YOluntIIY basis oa S1ate or county propeny. Crcdlt liveD. sbaU be OM day tor each six

(6) days ofwtumary work 40ae azul after comp1cdozl ofead1 thirly (30) wade: clays. the Sberiff

may pam an addidonal credit, DOt in excess of flw (5) days fot aoocS pafmmen=

. .

ConviClCd feloDs wiU be 1110\Wd to wort vohmtarily on ac:ase by c:ase buts wbeD

Ofdend by tile Court.

Ettter: JuDe 13» 1996

~-.....--.'-~itJ11l 1. Shelton

5
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VIRGINIA: IN THE CIRCUIT COURT OF THE COUNTY OF CULPEPER

IN RE: Culpeper County Jail
Credit on Prisoner Sentence for work
on State, County, City or Town Property

ORDER PURSUANT TO VIRGINIA CODE
SECTION 53.1-129

This day came Roger W. Mitchell, Sr., Sheriff of Culpeper

County and moved the court, pursuant to Virginia Code Section 53.1-

129, to allow prisoners who are awaiting disposition of, or serving

sentences imposed for, misdemeanors or felonies and confined in the

Culpeper County Jail by order of this court, and selected by jail

personnel to be trusty inmates, to perform work voluntarily on a

routine basis in and around the jail, as well as on state, county,

c;ty or town property with the consent of the county, city, town or

state agency or the local public service authority involved.

It appearing to the court that the Culpeper County Jail is a

jail facility housing prisoners for the County of Culpeper, and

that the Sheriff of Culpeper County, having authority pursuant to

Virginia Code Section 53.1-109, has requested that trusty inmates

be granted credit on their respective sentences for the work done,

whether such sentences are imposed prior or subsequent to the work

performed;

It is accordingly ADJUDGED, ORDERED AND DECREED that prisoners

confined in the Culpeper County Jail and selected by j ail personnel

as trusty inmates performing work in and around the jail, as well
.....

as on state, county, city or town property with the consent of the

county, city, town or state agency or the local public service

authority involved shall be granted credit on their respective

6
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sentences of one (1) day for each one (1) day of work as determined

by the Sheriff of Culpeper County.

The Clerk of the court is directed to send a certified copy of

this order to Roger W. Mitchell, Sr.r-Sheriff of Culpeper County.

ENTER: _--.--ol~~-J.U~d"=~=e=C:~====Q=Oo~::::::::::::-,
DATE: '1;-+-+-1to! 9' '7

I Ask for this:

.~

7

VIRGINIA: fH CUlPEPER COUNTY CrRcurr COURT CLERK'S OFFICE

•~~ATR:T' THE OOCUMENTTO MflCH THIS AUTHENTICATION
"I'TIAQI 10 LIE COPY OF AP.ECORD IN THE CULPEPER COUNTY
~9f~~ THAT' HAVE CUSTODY OF SAID RECORD AND THAT IAM
.~ \NQ'UUJl"V'tOF THAT RECORD. .

GIVEN UNDER MY HAND AND THE AL Of THE COURT THIS
? 1-h DAY OF \ ~. •
~ TESTE. PATRICIA 14. PA ;;E, ClER~

'N-a;, ~&~~.DEPUTYClERK



M~Y 13 2002 14:36 FR LOUDOUN COUNTY JAIL 03 777 0498 TO 918047867872
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j VI R G TN r A:

IN THE CIRCUIT COURT FOR LOUDOUN COUNTY

P.14/17

i.i

~ !
Application ofthe Sheriff ~fLoudounCounty for Order
permitting prisoners to ",,-ork on State ar County property
and allowance ofjaiI credit to certain inmates pursuant
to Title 53, Section 1-129 of the Code ofVirginia

ORDER

,
I
I

i
I'

Ii This matter came on the 1.0 ". day of )IQ..... ,1999. on the

i!
11 Petition of Stephen O. Simpson, Sheriff ofLoudoun County, to allow prisoners confined

.1
, 1

11 in the correctional facilities afLoudoun County, who are serving sentences imposed for
!I
!I felonies and misdemeanors, to work on state, county. city, town, or any property owned
!i

!! by a non profit organization which is exempt from taxation under 26 U.S.C. 501 (c)(3) or

(c){4) and which is organized and operated exclusively for charitable or social welfare

l purposes on a voluntary basis with the consent of the state, city, town, or state agency or
,:
, I

1:;; the local public service authority or upon the request of the nonprofit organization
: ;

j; involved and to anow such prisoners to receive up to five (5) days cred;t during each 30
:1:1
;i

~: day period ofhis or her sentence.
"

And it appearing to the Court that there is good cause for the Petition to be

1: granted,.,
i,

!i It is~ therefore, ADJUDGED and ORDERED that the Shcriff of the County of
.i
:" ~ Loudoun may allow persons confined in corrcctional faciJities of Loudoun County, who

are senring sentences for felonies and misdemeanors to \vork on state, county, city, town,

or any property owned by a nonprofit organization which is exempt from taxation under

I,

8
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14:36 FR LOUDOUN COUNTY JRIL 03 777 0498 TO 918047867872

26 U.S.C. 501(c)(3) or (c)(4) and \vhich is organized and operated exclusively for

P.15/17

d
charitable or social welfare purposes \vith the consent ofthe state, county, city, or town

: .
" agency. or the local public service authority or upon the request of the nonprofit
I:

:i organization involved pursuant to provisions of Title 53, Section 1·129 of the Code of
~ .

I:
i! Virginia, as amended, and

!i It is further ADJUDGED and ORDERED that all such prisoners may receive up to

: ~ five (5) days credit during each thirty (30) period of their sentence. based upon their work.

performance, and at the discretion of the Sherif~'and
I,
'!
", :, '

It is further ADJUDGED and ORDERED that such person or persons shall remain

j; under the supervision of the Sheriff ofLoudoun County while perfonning such work.

,I
I,;

It is further ORDERED that the Clerk shall cause this Order to be placed ill the

Common Law Order Book of this Court.

HQMh9~ el~;...,;;:o _
JUDGE

",!

"-M~:C:=-__
.. ':. Robert D. nderson
.. Commonwealth's Attorney

ACopy.TEST[

~ZBY. ~ 4th&<
D UTY ClERK

9



FR l.... OUDOUN COUNTY JAIL 03 777 0498 TO 918047867872
MAY 13 2002 14:36

/ . -... I'.. • • I -
~~ .,

~. _I.. p_.' .

- V I R GIN I A:

IN THE GENERAL DISTRIC'l' COURT FOR LOUDOUN COUNTY

IN" RE: Application of the Sher~r ot Loudoun
county for Order permitting prisoners to
work on state or County property and
allowance of jail credit to certain inmates
pursuant to Title 53, Section 1-129 of the
Code of Virginia.

P.16/17

I

1

\
i

I

o R D E R

This matter came on the~ day of ~ ()L~
1990, on the Petition of John 150m, Sheriff of Loudoun county,

to allow prisoners confined in the correctional facilities of

Loudoun county, who are serving sentences imposed for

misdemeanors to work on State or County Property on a

voluntary basis with the consent of the state or county agency

involved and to a110w such prisoners to receive up to five (5)

aays credit during each 30 day period of his or her sentence.

And it appearinq to the court that there is qood cause

for ~he Petition to be qranted,

It is, therefore, ADJUDGED and ORDERED that the Sheriff

of ~he county of Loudoun may, allow persons confined in

correctional facilities of Loudoun County, who are serving

sentences for misdemeanors to work on state or county property

on a voluntary basis with the consent of the state or county

agency involved pursuant to provisions of Title 53, section

1-12~ of the Code of Virqinia, as amended, and

10
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It is further ADJUDGED and ORDERED that all such

P.17/17

..
prisoners may receive up to five (5) days credit during each

thirty (30) day period of thei~sentence, based upon their

work performance, and at the discretion af the Sheriff, and

It is further ADJUDGED Bnd ORDERED that such person or

persons shall remain under the supervi.ion of the Sheriff of

Loudoun County while performing such work.

I ask for this:

.~ -/~~A
William:T~Ch . <
Commonwealth's Attorney

\

11
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VIRGINIA:

INRE:

IN THE CIRCUIT COtmT OF MONTGOMERY COUNTY

·ORDER ALLOwiNG PRISONIlRS TO WORK ON
COUNTY PROPERTY

At the request of the Sheriff of this County, and pursuant to the provisions of Section 53-

165 of the 1950 Code ofVuginia, as amended, and with the consent of the Board of Supervisors

ofMontgomery County, it is hereby ORDERED that the said Sheriff may allow persons

confined in the jail of this COWlty. who arc serving sentences imposed for misdcmcanOIli or

felonies who are assigned trustee status. to work on County property, including, but not limited

to, volunteer fire and rescue departmeDt sites and County"greenbox" sites, on a voluntary basis

and for each dayfs work such prisoner shall. in lieu of the good conduct allowance provided by

Section 53.1-129 of the Code of Virginia, 1950. as amended, receive a maximum of 5 days

Judicial GoodT~ credit for each calendar month, and in addition eacb trustee can earn extra

Judicial Good T'JrnC credit at the rate of~ day for each day worked. The Sheriff of this County

is hereby designated to have charge of such prisoners while so working, and shall have the

authority to select such prisoners who desire voluntarily to work.

We xequest this:

~~~~Kennard L. hip~Sheriff

12
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF PETERSBURG

RE: WORK DETAILS FOR PRISONERS

For reasons appearing sufficient to it, the Court doth ORDER

that the Sheriff of the City of Petersburg ~y allow persons con­

fined in the correctional facilities of thi~ City,.who are serving

sentences for misdemeanors or felonies to work on state or City of

Petersburg prope~y or any property oWned "by a nonprofit organiza­

tion which is exempt from taxation under 26 U.$.C. Section SOl (c)

(3) or (c) (4) and which is organized and operated exclusively for

charitable or social welfare purposes~ such prisoners ~erforming

work shall receive cre.dit on their respective sentences for the

work done at the rate of five c:'iays credi·t for each thirty days

served.

The selec.tion of persons to perform. .work under this Order

shall be made by the Sheriff of the City of Petersburg, in his

discretion, having considerea the requirements for the work to

be completed, the prior record of the inmate, the nature of the

current offense for which the inmate has been. convicted, and the

. inmates institutional attitude and adjustment. The Sheriff of the

City of Petersburg .shall have charge of such prisoners while so

working.

Enter this·: dl J.:J /1!
M;;f~

Oliver A. Pollard, Jr.
Judge

A COpy TESTE:

:;~t:~~
13 Deputy Clerk
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V I R GIN I A :

IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE
IN THE CIRCUIT COURT FOR THE CITY OF ROANOKE
IN THE CIRCUIT COURT FOR ~E CITY OF SALEM

IN R!: JAIL GOOD TIME CREDIT o R D E R

Pursuant to the statutes in such cases made and

provided and to make uniform within the jails of the County

of Roanoke, City of RoahoKe, and City of Salem, the

following schedule for awarding judicial good time credit,

exemplary good time credit, and extraordinary qood time

credit for jail work assignments. performed. or . vocational,

educational, and rehabilitative proqrams participated ~n by

persons serving sentences imposed for misdemeanors or

felonies shall apply and shall be allowed for by the

Sheriffs of the respective jurisdictions:

JUpICIAL GOOD TIME

One (1) day for each day worked as credit allowed

for working in the County of Roanoke/City of Salem 3ail

Fac:.ility and the City of Roanoke Jailor on properties

belonging to the State, County or the Cities involved,

pursuant to Title 53.1-129 of the Code of Virginia.

EXEMPLARY GOOD TIME

Five (5) days each month as credit allowed for

special interest in work assignments or participation on

vocational, educational, and rehabilitative programs in the

county of Roanoke/City of Salem Jail Facility and the City

of Roanoke Jail which shows unusual progress towards

CJ1f7___
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•

rehabilitation and outstandin; achievement pursuant to Title

!:3.1-116 ottheCode of Vir9inia. This credit is dependant

upon satisfactory evaluation by the respective jail staff so

appointed.

DISCRETIONARY Gogo TIME

The respective Sheriffs of 'the County of

Roanoke/city of Salem Jail Facility and the City of Roanoke

Jail, or their designees, may aw~rd discretionary good time

credit for ex~mplary performance on work:-~_~:assiq~ments or
- • -...--:~~ ; ....:.~ . ··"·0

exemplary participation on vocational, educational, and

rehabilitative programs in the County of, Roanoke/City of

Salem Jail Facility and the City of Roanoke Jail, one (1) to

ten (10) days, not to exceed ten (10) days.

In adai tion I the Court may modify ana reduce a

person's sentence as may be appropriate under the

circumstances, if authorized by statute.

t

, ,

1992
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PuZWuant:. to V.l~£n.l. eDGe, "c~.l.on 53.1-12•• 1c .... ADJUDaBD and

DRDaftBD tbat: I

1. "z.ona ee~~~D8d .l.n ~. 8henandoaa caun~y 3a~1 ~~.u."~
to ••ft~.nc:e• .1.,poa8d by the Shenandvah COUll!:.)'" C.s.Z'cu..f.t
CDU~ "1' wO&,Jc on .~.,~•• Town" aftd county PZ:'Qperty v.a.~b.1n
t:.h. C:oun~v O~ Bh.nandoah, on a va1.uncaZ'Y baaJ.a, vJ.~1\ the
eD~••Dt: or the .~.~, CO~ftt:.7 .~d ~OWD _gency .l.nvolved.
ro~ ••cb day (.~ 1ea.~ .~9h~ C.) ho~.) wDrke4 on anr
.uc:JI proj.c~. an i ....c. v.ll.l r.eeJ.ve on. ( 1 ) d ..y a~

G~Dd~c on h~.'~er ••ntenee in .dd~c~oe ~o t~.. a1reedy
••¥'Ved.

Pr.l.on-r. WOJ:kinv on ~h. prDp.~y 01 tae SheJUIndoah.
County JaJ..1 loeat_d at lOP " ••1;. COll~ sereec" wooaateek,.
V~~£n!. .ha11 r.caJ.va ~h. ae.. credit •• p~ovid.d in
••z.-agrap" .1. abo"..

3. Wh£l. th. Sber£~~ of ".henandoa" CDunt:.y ~. cachD.f.ca11y ~D
che~V. D~ aaeb pz.-~.oft.r. wb.l.~e they .~ .0 working. th.
Bl\er.l.tf w£11 no~ be held re.peftll.lb1. ror any ac::t. o~
D.~••~on or c~.a~on an ~. ~rt o~ any _uab pr.laenar
while h. or ab8.La vork~ng on _ p~oj.a~ pu~.u.n~ ~v ~he

Cera. o~ 'tb.l.. O1nt-r.

~b. C1eck £. d~z.~.d ~o· ••nd • copy of th~. O~.~ ~o ~h•

• beZ'.1~t 8'C Sb.naNlaAh county, the CDunt;.y· A.da"'I1~.~.e.er. o~

8henandoah COUn&Y'~ u. ".napew o£ u.. Towft o~ woocsatoCk. the

CGuncy Atcorney o~ ....nandoab count-yo, ~. commonwaa1-th A~tv&"11"J" o~

8h.~ eouat;.y,. t;he 'I'owft Ac.com-.y or W~~oc:k. th. D£v..a..1.on a~

COUI:'C "rY£ce....nd c.be ·~J.c Def.nd.~·_ O~~ia••

ft£.. Ozd.z J.. ~t.roaCt;..1". W ••pc.llltNar 30, 15" ••

~bi. 1'~ day of 3.nu.~, 18•••

,._--~- '-".....--..... - ..- - '-"","",-. _.
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VIRGINIA: IN THE CIRCUIT COURT OF WASHINGTON COUNTY

IN RE: PERMITTING PRISONERS TO WORK ON
STATE, COUNTY, TOWN OR C~ITABLE PROPERTY

ORDER

WHEREAS, certain prisoners confined at the Washington County

Jail are awaiting disposition of or are serving sentences imposed

as the result of convictions for misdemeanors or felonies in the

Circuit Court of Washington County; it is ORDERED that said

prisoners be allowed to work on State, County, Town or Charitable

property, and on property owned by a non-profit organization which

is exempt from taxation and which is organized and operated

exclusively for charitable or social welfare purposes, on a

voluntary basis at the direction of the Sheriff of Washington

County; it is further ORDERED that such prisoners so working shall

receive credit on their respective sentences, pursuant to §53.1-129

of the Code. This credit shall be based on the nature of the work

assignment, amount of time involved, and shall not exceed one day's

credit for anyone day worked on State, County, Town or Charitable

property, nor shall the credit be less than one day's credit for

every five days worked. Said credit shall be determined and

awarded by the Sheriff of Washington County, the amount of said

credit to be totally within the discretion of the Sheriff limited

only by the parameters set forth above. Such credit to be in

addition to any other credit(s) mandated by law. This Order shall

not apply to any prisoner:

1. who received a sentence of over four (4) years in the

17



penitentiary;

2. who received a sentence on a felony or misdemeanor of 90

days or less;

3. who is awaiting disposition-of, or is serving a sentence

imposed as result of a conviction of a violent crime as defined in

Virginia Code §19.2-316.1, "sexual assault" being defined as crimes

in Article 7 of Title 18.2 (18.2-61 through 18.2-67.10).

Prisoners who received a sentence of 3 years or more, any part

of which is for a felony may not perform work outside Washington

County Jail.

In the event any of the said prisoners are taken into the

State Correctional System after having partially served their said

sentence at the Washington County Jail and after having worked on

State, County, Town or Charitable property while so confined in

said jail, the State Department of Corrections shall give each

prisoner credit for the time served and the time credited for

working on State, County, Town or Charitable Property while

confined in jail, as provided by §53.1-129, Code of Virginia, 1950,

as amended.

It is further ORDERED that any person other than the sheriff

or his deputy or jail superintendent designated by the court to

have charge of such prisoners while so working, shall be required

to give bond in an amount fixed by the court, for the faithful

discharge of his duties.

This Order supersedes any previous orders entered by this

court in this regard.

The clerk shall provide an attested copy of this Order to the

18



Sheriff, the Commonwealth Attorney, and the Department of

Corrections.

ENTER THIS THE ~, DAY OF MARCH, 2000.

~~Charles H. Smith, J . JUdge

19
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" VIRGiNIA: IN THE CIRCUIT COURT OF THE COUNTY OF 1<fa W!LO tiL

IN RE: NORTHERN NECK REGIONAL' JAIL
PRISONER CREDIT FOR WORK

"'...

ORDER PURSUANT TO ~RGINIA~CODE ~ .. "
SECTION 53.1 .. 12' ..

P.~2

NNf(J

- "
.~.'=" ~

\ .. :
00-

•

This day came the Northern Neck Regional Jail and moved tha the Court, pursuant to Code
Seetion 53.1-129, to allow prisoners who are awaiting disposition o~ or serving sentences ~.:.
imposed for misdemeanors or felonies, and confmed in the Not1hem Neck RegioDa! Jail, and
selected by jail personnel to be trusty inmates, to perform wad. vohmtarily CD a routine basis in .
and around the jail, as well as on state, county or city property with 'the CODS4mt ofthe state,
county or city agency involved. .

It aPPearini to the Court that the Northern Neck Regional Jail is a jail facility housing PnSom:is
for the Counties ofRichmond and Westmoreland; that the Superintendent offacility having
authority pursuant to VirliDia Code Section 53.1..109 has teql1ested that th,:se'1rusty iDmates
be granted credit OD their respective sentences for the work dOile. whether such scntcDce are .
imposed prior or subsequent to the w~rk done. . .. .

.•... •41;,:' . .•:. , .•.. : ..• :.' .. ": "

It is accordingly ADJUD~ED, ORDERED AND DECREED that prisonerS con1bied in the :.....:"~ ... :., .
Northern Neck Regiona11ail and selected by jail personnel as trusty inmate:. perfo~g work in .'
and around the jail. as well u on state. county or city property sball be granted credit on their ,c

respective sentences ofone (01) day for each day ofwork, as determined b)·thC'superiDtm.dClit"~""::~.'" .
ofthe jail. '.. . .:.:., ' .

. -,.,' ... : ..;-

The Clerk ofthe Court is directed to send a certified copy of1his Order to the_:.
oftbeN~~m~i1ft~1!!~ and to the~~ofthe CountiesofRj~
moreland.

,
I ASK FOR ntIS:

20
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,

Rappahannock Re~ Jail (540] 288-5289 p.2

VIRGINIA:

IN.RE:

IN THE CIRCUfT COURTS OF THE CITY OF FREDERICKSBURG
AND THE COUNTIES OF SPOTSYLVANIA. KING GEORGE,
STAFFORD, CAROLINE, AND \NESTMORELAND

CREDIT AUTHORIZED FOR INMATES OF THE
RAPPAHANNOCK REGIONAL JAIL WHO WORK ONIIN STATE,
CITY OR COUNTY PROPERTY

ORDER

Purauant to Section 53.1-129. Code qfVirgini,. 1950. ,s amended, it is

ORDERED that the Superintendent of the Rappahannock Regional Jail be, and

hereby is. permitted and authorized to allow inmatel confined In jail to ~r1< on a

voluntary bssis. under the direction and control of the said Superintendent, in and

about the public property of the member jurisdictions Of the laid RegionaJ Jail.

Each inmate who HtisfBctOrily par1icipalel in said program shall receive

credit on their respective sentences of an additional day for each day the said

inmate may \M:Jrk. The credit so eamed shall be in addition to any other credit(s)

mandated by law.

If the Regional JaH Board shall require B bond 88 contemplated by Section

53. , -11 Qr Code of Virginia 1950 aa amend.d. the aaid bond shall be given

before the Clerk of the Circuit Court of the City of Fred8rick8burgr

• The Clerk is directed to furnish a oopy of thil Order to the Supenntendent

of the Rappahannock Regional Jail. Fredericksburg. Virginia. 22404.

This order is being .ntered in the Circuit Court of the City of

Fredericksburg. The Cieri( shall certify copies to the derQ of the other Circuit

Courts of the Counties of Spotsylvania, King George. Stafford. Caroline. and

21
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•

Rappahannock Ret Jail (540) 288-5289 p.3

Westmoreland, who snail spread such COgigl upon the Cornman Law Order

Bookl.

ENTER THIS Z1t.A-t of April,1999.

;.tAMES W. HALEY, e! .
)

WillI H. EDSEi iER1 jR:1Jtldge
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Attachment 6
Misdemeanor Inmates Serving Less than 50 Percent of Sentence 2001

Jail Name
ACCOMACK COUNTY JAIL
ALBEMARLE-CHARLOTTESVILLE REG.
AMHERST COUNTY JAIL
APPOMATTOX COUNTY JAIL
ARLINGTON COUNTY DETENTION FAC
AUG USTA COUNTY JAIL
BATH COUNTY JAIL
B.R.R.J. - BEDFORD
BOTETOURT COUNTY JAIL
BRUNSWICK COUNTY JAIL
BUCHANAN COUNTY JAIL
B.R.R.J - CAMPBELL
CHARLOTTE COUNTY JAIL
CHESTERFIELD COUNTY JAIL
CULPEPER COUNTY JAIL
DICKENSON COUNTY JAIL
DINWIDDIE COUNTY JAIL
FAIRFAX ADULT DETENTION CENTER
FAUQUIER COUNTY JAIL
FRANKLIN COUNTY JAIL
CFFW REGIONAL ADULT DET CTR.
GLOUCESTER COUNTY JAIL
B.R.R.J. - HALIFAX
HENRICO COUNTY JAIL
HENRY COUNTY JAIL
LANCASTER CORRECTIONAL CENTER
LEE COUNTY JAIL
LOUDOUN COUNTY JAIL
MECKLENBURG COUNTY JAIL
MIDDLE PENINSULA REGIONAL
MONTGOMERY COUNTY JAIL
NORTHAMPTON COUNTY JAIL
NORTHUMBERLAND COUNTY JAIL
PIEDMONT REGIONAL JAIL
CENTRAL VIRGINIA REGIONAL JAIL
PAGE COUNTY JAIL
PATRICK COUNTY JAIL
PITTSYLVANIA COUNTY JAIL
PRo WILLIAM/MANASSAS REGIONAL
RAPPAHANNOCK COUNTY JAIL
ROANOKE COUNTY/SALEM JAIL
ROCKBRIDGE REGIONAL JAIL
ROCKINGHAM-HARRISONBURG REG.
RUSSELL COUNTY JAIL
SCOTT COUNTY JAIL
SHENANDOAH COUNTY JAIL
SMYTH COUNTY JAIL
SOUTHAMPTON COUNTY JAIL
SUSSEX COUNTY JAIL
TAZEWELL COUNTY JAIL
WARREN COUNTY JAIL

Confinement count DAYS NEED TO REACH 50~o

67 1077
221 2498

69 2145
34 732

539 9015
110 1389

4 44
73 2299
99 505
77 1641
29 163
42 1440
32 472

756 9394
85 1414
36 446
65 1343

917 14512
114 882
67 1480

260 2668
38 394
46 530

848 8452
112 2079
27 1078
36 478

146 2742
94 1473
99 1078
87 1006
38 1104
18 895

186 4102
275 4164

42 275
14 244

106 727
581 7124

5 180
261 4286

66 398
147 7245
60 663
30 739
46 825
70 2184
43 1856
37 566
25 444
33 470
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Attachment 6
Misdemeanor Inmates Serving Less than 50 Percent of Sentence 2001

WASHINGTON COUNTY JAIL
NORTHERN NECK REGIONAL JAIL
WISE COUNTY JAIL
DANVILLE CITY JAIL FARM
MARTINSVILLE FARM
NEWPORT NEWS CITY PRISON FARM
PAMUNKEY REGIONAL JAIL
RIVERSIDE REGIONAL JAIL
VIRGINIA PENINSULA REGIONAL
HAMPTON ROADS REGIONAL JAIL
NEW RIVER REGIONAL JAIL
PEUMANSEND CREEK REGIONAL
SOUTHSIDE REGIONAL JAIL
ALEXANDRIA DETENTION CENTER
BRISTOL CITY JAIL
CHESAPEAKE CITY JAIL
CLIFTON FORGE CITY JAIL
DANVILLE CITY JAIL
WESTERN TIDEWATER REGIONAL
RAPPAHANNOCK REGIONAL JAIL
HAMPTON CORRECTIONAL FACILITY
B.R.R.J.- LYNCHBURG
MARTINSVILLE CITY JAIL
NEWPORT NEWS CITY JAIL
NORFOLK CITY JAIL
PETERSBURG CITY JAIL
PORTSMOUTH CITY JAIL
RICHMOND CITY JAIL
ROANOKE CITY JAIL
VIRGINIA BEACH CORRECTION. CTR

Page 2

102
76
85

120
26

137
211
379
341
179

80
1

25
1818

55
283

36
83

273
406
311
161
48

146
314
222
253

2680
453
697'

17313

1910
1817
2283
3293

969
2976
3998
8365
4871
4272
3885

160
216

27380
1142
4621

433
1907
7221
8359
4964
2521
1177
4868
5591
5060
4651

26409
7870
9127

275676



Attachment 7

Landman v. Rovster, 333 F. Supp. 621 (E.D. Va. 1971)





LEXSEE 333 F.Supp. 621 (E.D. Va. 1971)

Robert J. LANDMAN et al. v. M. L. ROYSTER, etc., et al.

Civ. A. No. 170-69-R

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF
VIRGINIA, RICHMOND DIVISION

333 F. Supp. 621; 1971 U.S. Dist. LEXIS 11004

October 30, 1971

CASE SUMMARY

PROCEDURAL POSTURE: Plaintiff class of
prisoners brought an action against defendant state penal
system contending that the prison system disregarded
their constitutional guaranties of due process and humane
treatment.

OVERVIEW: Prisoners, as a class, brought an action
against the prison claiming that the prison system had
violated their constitutional guarantees of due process
and humane treatment where discipline was imposed for
the wrong reasons; where it was imposed for valid
reasons, but without due process; and where
unconstitutional punishment was imposed. The prison
argued that the right to earn statutory good time were
matters of mere legislative or administrative grace. The
court disagreedt holding, inter alia, that this argument
went against current constitutional doctrine. The court
also held that minimum due process standards were
necessary when solitary confinementt transfer to
maximum security confinement, or loss of good time
were imposed or a prisoner was held in padlock
confinement more than ten days. The practice of
crowding several men into a single solitary cell
constituted cruel and unusual punishment. The court
enjoined extended, unnecessary, confinement in solitary
cells of more men than the cells were meant to hold.

OUTCOME: Extendedt unnecessary confinement in
solitary cells of more men than the cells were meant to
hold was enjoined.

CORE CONCEPTS

Criminal Law & Procedure Postconviction
Proceedings: Imprisonment & Prisoner Rights

Absent claims of gross violations of fundamental rights,
federal courts will make no inquiry into the manner in
which state prison officials manage their charges.

Constitutional Law: Cruel & Unusual Punishment
Corporal punishment should never be used under any
circumstances. This includes such practices as
handcuffing to cell doors or posts, shackling so as to
enforce cramped position or to cut off circulation,
deprivation of sufficient light, ventilation, food or
exercise to maintain physical and mental healtht forcing
a prisoner to remain awake until he is mentally
exhausted, etc.

Criminal Law & Procedure : Criminal Offenses :
Miscellaneous Offenses: Cruelty to Animals
The practices of taking inmates' clothing while in solitary
and keeping them in unheated cells with open windows
in the winter, which work to degrade an imnate by
denying him any of the sources of human dignity and
imperil his health as well, are cruel and unusual.

Constitutional Law: Civil Rights Enforcement: Civil
Rights Act of1871
The Civil Rights Act of 1871, 42 U.S.c.s. § 1983. will
not serve as a substitute for the federal habeas corpus
remedy, such that one might avoid the exhaustion
requirement by invoking the former.

COllstitutional Law: Criminal Process: Assistance of
Counsel
There is no requirement that the state provide legal aid.
Howevert where substantial sanctions are possible and
the assistance of counsel may be of benefit, retained
counsel is necessary to protect the fact-finding and
adjudication process unless there is shown some
compelling governmental interest in summary
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adjudication, the fulfillment of which is inconsistent with
the right to retained counsel.

Criminal Law & Procedure Postconviction
Proceedings: Imprisonment & Prisoner Rights
Interruption of mail to public officials infringes upon the
fust amendment rights ofprisoners and likewise the right
of legislators to be informed.

Criminal Law & Procedure Postconviction
Proceedings: Imprisonment & Prisoner Rights
Prison authorities have a legitimate interest in the
rehabilitation of prisoners, and may legitimately restrict
freedoms in order to further this interest, where a
coherent, consistently applied program of rehabilitation
exists.

JUDGES:
[**1]

Merhige, District Judge.

OPINIONBY:
MERHIGE

OPINION:

[*625] MEMORANDUM

MERHIGE, District Judge.

This class action by prisoners of the Virginia Penal
System is brought against defendants charged with the
powers and duties encompassing the maintenance and
supervision of the correctional system of the
Commonwealth of Virginia. The jurisdiction of the
Court is acquired pursuant to 28 U.S.c. § § 1343(3), (4),
2201, and 42 u.s.c. § § 1981. 1983, 1985.

["'626] Defendants named in the complaint, or their
successors, are the Director of the Department of
Welfare and Institutions, the Director of the Division of
Corrections, the Superintendent of the State Penitentiary,
and the Superintendent of the State Fann.

Plaintiffs, who are representative of the class they
purport to represent, mount their attack upon the
administration of discipline within the prisons: the
reasons for invoking sanctions, the adjudication process,
and the various penalties imposed. The evidence
adduced has disclosed as to each of these points a
disregard of constitutional guaranties ofso grave a nature
as to violate the most common notions of due process
and humane treatment by certain of the defendants, their
(**2] agents, servants and employees.

One of the principal issues before the Court bas to
do with lack of appropriate due process prior to

punishing members of the class for supposed infraction
of rules. As the Court has already indicated, it fmds that
in many instances punishment has been of such a nature
as to be abusive and violative of the most genenc

- el~nts ofdue process and humane treatment.

Of necessity the Court must herein set out an
extensive review of the testimony to illustrate the
existence of what the Court fmds to have been a
consistent course of conduct by prison administrators and
those beneath them, resulting in the denial of the
fundamental elements of due process.

A prefatory remark is due on a point of terminology.
The good conduct allowance -- "good time" -- is a credit
of ten days against one's sentence for each twenty days
served without a rule infraction. Va. Code § 53-213
(Supp. 1970). The Director of the Department of
Welfare and Institutions is empowered to impose
forfeitures and restorations of accumulated good time.
Va. Code § 53-214 (1967 Rep!. Vol.).

"C-cell" inmates at the Virgina State Penitentiary
and occupants of other "segregation" units (**3] there
and at the Virginia State Farm enjoy substantially fewer
privileges than men among the general population.
Prisoners in C-cell cannot be employed in any work
program; thus they are denied the opportunity to earn
money. A reduced diet -- two meals a day -- is served.
Religious services and educational classwork are
unavailable, although men may be visited by a chaplain.
There is no access to a library, although the men can
receive magazines (under a" recent change in rules) and
books. The likelihood of release on parole is almost
nonexistent for men placed in C-cell, and in practice
there is no chance that lost good time will be restored. In
addition, showers are permitted only at weekly intervals
instead of daily, ,and men in some segregation Units are
unable to exercise outdoors.

In the· Virginia penal system there are five major
units and about thirty smaller correctional field units.
About 1100 inmates, all felons, are housed in the
maximum security Virginia State Penitentiary, located in
the City of Richmond. The Virginia State Farm, a
medium security facility, holds about 1200. The
Virginia Industrial Fann" for Women contains about 300
inmates. Southhampton and Bland [**4) Correctional
Farms each hold about 450. The combined Correctional
Field Units, minimum security institutions, hold some
2200 inmates. There are about 30 of these "road camps;"
the permanent ones house about 80 to 90 men, and the
semi-permanent units contain 50 to 60.

The volume of testimony concerning rules generally
covering sanctions and their application in specific
instances is immense. Even allowing for the changes in
policy which no doubt took place over the time period --



Page 3
333 F. Supp. 621, *; 1971 U.S. Dist.LEXIS 11004, **

over two years -- embraced by the deposition and ore
tenus evidence presented, the Court has observed a
disturbing number of inconsistencies in the officials'
accounts of applicable rules. These factfindings must be
read, and compared with the evidence, with the
awareness that when it is said (*627] that a given
disciplinary procedure is followed, the Court is speaking
of theory and not necessarily practice, and, at that, theory
as expressed by the most apparently authoritative
individual.

There was at the time the Court heard this case no
general, central set of regulations for the penal system
stating which offenses justify the taking of a prisoner's
good time or his conunitment to a solitary cell. 1**5]

As of July, 1970, according to depositions then
taken, the Superintendent of the Virginia State
Penitentiary was empowered to take a man's good time in
any amount on the recommendation of a disciplinary
committee. No guidelines exist for the penitentiary
fixing the range of penalties available for particular
infractions. Men in C-cell maximum security section
seem generally to be ineligible for restoration of good
time. For men among the general population there is a
rule of thumb that good time cannot be restored unless a
man has served at least twelve months without an
offense.

The disciplinary committee does not call as a
witness the guard who reported an offense. Needless to
say, cross-examination is therefore impossible. No
written charges are served on the prisoner before or after
the proceedings, and lawyers may not participate. The
conunittee does not make factfmdings. No formal appeal
procedure exists.

The Disciplinary Committee jurisdiction, in late
1970, was extended to cover offenses committed in C­
cell. It now, therefore, generally hears as well any
charge that may result in solitary confinement. The
question whether a man should be placed in C-cell in the
(**6] first instance, however, is not always determined
by a disciplinary committee hearing. This decision may
be made by the Superintendent alone.

Once he is in C-cell, a man's release to less rigorous
quarters may be gained by means of a recommendation
to W. K. Cunningham, Jr., Director of the Division of
Corrections, by a committee composed of the
Penitentiary Superintendent, Assistant Superintendent,
and two high guard officers.

As of July, 1970, a C-ce11 inmate could be moved by
a guard into meditation without a hearing. Only the
Superintendent or Assistant Superintendent could order
the man's release. A guard could request leave to keep a
man in solitary for more than 30 days, in which event a

written report by the guard was to be passed on, to
Cunningham who, on the basis of the report, would
approve or disapprove the request. The meditation celIs
measure about 6 1/2 feet by 10 feet and contain a

- I11iU!ess (at night), a sink and commode. The usual C­
cell diet is served, although bread and water is reserved
as a selective form of additional punishment. A man
may also be denied use of his mattress for up to about
three days as a form of penalty, in which case he sleeps
on the (·*7] bare cement with a blanket.

If a penitentiary prisoner is continually obstreperous
in solitary, there is no further method used to control him
other than by chaining or tear gassing. On occasion a
man's clothing maybe taken ifhe appears to be a suicide
risk or a menace to others.

Transfers from the general population to C-cell,
since at least 1969, were in theory made only on the
recommendation of the disciplinary committee to the
Superintendent. Peyton, the Superintendent in February
of that year, said, however, that such a transfer, made
solely on the recommendation of the Assistant
Superintendent, would not necessarily violate
regulations. It was his practice, he said, to interview all
prisoners in C-cell every six months to determine
whether a return to general population was indicated.
Criteria determining the decision to place a man in C-ce11
or remove him were extremely hazy. A man's attitude,
his disruptiveness, tendency to challenge authority, or
nonconforming behavior, as reflected in written or oral
guards' reports, may condemn him to maximum security
for many years.

In 1969 C-cell inmates' offenses for which good
time might be lost were 1*628] "tried" usually '·*8] by
the Assistant Superintendent on the record of a guard
officer's report.

In the penitentiary the B-basement category of
. punitive ~egregation was instituted in September of

1968. Superintendent Peyton himself selected the
inmates. who were to be plac~d there. Conditions there
were. substantially as in C-Building, but somewhat more
restrictive. For several months, for example, B-basement
inmates were not permitted outdoors for exercise.

Isolation of prisoners in maximum security cells of
this sort has often been. effected without any formalities.
No investigation was made into Leroy Mason's
responsibility for a prison work stoppage, yet for that
reason, apparently, he was placed in C-cell for nearly
two years. As a matter ofpractice no 'hearings were held,
according to Oliver, when he was at the Penitentiary, on
the question of transfers into C-cell, and inmates were
held there at the discretion of himself and the then
superintendent, Peyton. Generally speaking these two
administrators relied exclusively upon written reports
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submitted by the guards in retaining men such as Mason,
Landman, Hood, and AIey in maximum security units.
Elaboration as to the Court's fmdings as to each 1**9} of
these men will be set forth in later paragraphs.

The Assistant Superintendent at the Penitentiary
may "padlock" aman without any hearing for any length
of time.

In the penitentiary it appears that several
disciplinary sanctions are imposed by guards acting
alone, or with the pennission of the officer in charge.
Meditation prisoners lose their mattresses for
misconduct, for example. Mechanical restraints such as
chains, tape, and handcuffs are placed on rambunctious
inmates by guards. At least once an inmate was taken
directly to meditation from death row by a guard captain.
Several times fines have been imposed by guards.
Furthermore, one Captain Baker has both charged
inmates with offenses and sat on disciplinary committees
which sentenced them to meditation.

Superintendent R. M. Oliver described the
punishment procedures which prevailed at the Virginia
State Farm in December of 1970.

There are 32 solitary cells at the southside part of the
State Fann, and 16 at northside. Pennissible
punishment, without special authorization by the
Director of the Division of Corrections, is 30 days'
confinement. Prisoners are given a mattress at night only;
during the day they sit 1**10J on the floor or on the
toilet bowl. Two meals per day are served. It is standard
fare, save that no beverage, dessert, or second helpings
are provided. Prisoners in solitary cells could not initiate
legal proceedings nor answer any letters save those
concerning pending proceedings or family crises.

Confinement under this regimen is directed only. by
a disciplinary committee composed of a guard lieutenant,
Assistant Superintendent Jackson, a guard captain, and
Mr. R. O. Bennett. The group meets as soon as possible
after the offense, preferably within 24 hours. Mr. Oliver
stated that he would object to assistance by lawyers at
such hearings and likewise to lay counsel's. presence as
encouraging excessive "hassling." He would not object to
using written charges in cases of serious offenses but saw
no need for written factfindings.

At the State Fann a prisoner may be taken by a
guard directly to a solitary cell if he is incessantly
disruptive. In any case, however, a hearing by
disciplinary committee is held within 24 hours of the·
alleged offense. At least since February of 1969, a
committee has met on questions of good time loss, which
they might recommend to the superintendent, 1**1l}
and transfers to maximum security.

Confinement to maximum security areas at the State
Farm (formerly C-5 now M Building) entails a reduced
diet, rationalized on the basis that the inmate is not
working, weekly showers only, and no outdoor exercise.

i*629} At the State Farm, testified Assistant
Superintendent Jackson, no prisoner would be confmed
to meditation without a bearing before himself. Once at
least, he said, he placed a prisoner in meditation not for
violation of any regulation but because he was mentally
incapable of abiding by rules governing life in the
general population.

Solitary confmement cells at the State Farm are
similar to those at the Penitentiary. The bread and water
regimen is now very rarely used, and meditation inmates
have not in recent years been deprived of clothing as a
type of punishment. Both of these sanctions, however,
are held in reserve.

Current practice on good time loss is for the
disciplinary committee to forward its recommendation

. that a man lose good time to the Superintendent. That
officer almost invariably approves the recommendation
and detennines, all. on the basis of written reports, by
how much time a man's sentence should (**12) be
lengthened. No specific guidelines prescribing penalties
for various offenses exist.

The Assistant Superintendent of the Virginia State
Fann may place a man in confinement in his own cell -­
"padlocked" -- without a hearing. This is usually done
on a guard officer's recommendation. There is no
maximum term.

As of July 1970, the Superintendent of one Field
Unit had four men in solitary for various offenses, such
as general "misbehavior." While this witness' testimony
was to some extent inconsistent and contradictory, the
Court concludes that men at this particular Field Unit
have been jailed summarily, 'Without ~ hearing, on the
authority of either the Superintendent or a guard. Such
solitary confinement has been. for an indeterminate
period. in the sense· that as of the time of the taking of
evidence in this case the witness could not say for how
long those then in solitary would be so conf'med. In at
least one instance a hearing of sorts was held in the
Superintendent's office in which one of the men who sat
in judgment of the accused prisoner was the guard who
had accused him.

This witness also said that no particular standards
governed his requests tbat good time be taken. 1**13J
No bearings are held at which the men are allowed to
disprove the information on the basis of which good time
loss is recommended.

In 1969, one Reynolds, Superintendent of Field Unit
No.9, Stated that he permitted men in meditation to write
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an attorney whenever they wished, even when held in
isolation cells. Whenever an offense meriting taking
good time was involved, he said, he would call the
inmate accused before him; he did not mention that a
formal hearing was requisite.

At Bland Correctional Fa~ disciplinary
proceedings are conducted by a committee including the
Superintendent, Assistant Superintendent, and a captain
of the custodial force. Good time forfeiture is often
haphazardly administered. After one incident including
a sitdown strike involving several inmates, the
Superintendent docked several participants all their good
time, despite that some had accumulated far more than
others, and even though in professed theory the amount
forfeited is related to the gravity of the offense. At the
hearings inmates were not infonned of their right to
present evidence by witnesses.

The Superintendent of Unit 7 confmned that on one
cold day when several inmates declined to 1**14) work,
some were given the choice of road work or solitary
confinement. One Wade Thompson was sent to solitary.
A prisoner named Melton, who the witness felt had
instigated or agitated the strike, was also sent to solitary.
No fIrm evidence lay behind this finding of "agitation"
by Melton. Nevertheless the man was kept in jail and
put on a diet of bread and water for two days out of three
because the administrators disapproved of his "attitude."
Although permission is nominally required for extended
"jail" terms and bread and water, Blankenship, the
Superintendent, did not secure this before the extra
sanctions were imposed.

1*630] Good time also was taken. This witness
stated that he had never held a formal hearing of any sort
on restoring lost good time, and the Court so fmds.

Good time administration in the field units is in the
control of D. P. Edwards, Superintendent of the Bureau
of Correctional Field Units, who acts on the basis of
written reports and recommendations by the disciplinary
courts in the various field units. A guard is often one
member of the court panel, although theoretically not the
man who reported a violation. Procedure is not fixed by
\\Titten 1**15] rules, but the practice prescribed for field
units does not provide for a written notice of charges but
does allow some cross-examination and the presentation
of a defense. This code of practice is passed on by word
of mouth to camp superintendents at regular meetings.

A man at a field unit who claims to be ill will be
taken to a doctor at his request; there is, however, no
provision for regular visits by doctors to some units,
much less to men in solitary. There are no medical staffs
at any field units.

A prisoner who escapes, or attempts to escape. is
automatically docked all accrued good time when he is
recaptured, whether or not he is tried and convicted. and
he is not considered eligible for restoration of that credit.

- ~n a prisoner is put in solitary he some times stops
accruing good time and some times does not, depending
on the administrators' view of his attitude.

Certain principles with respect to discipline apply
throughout the Virginia Penal System in theory. There
have been, however, no general rules which establish
those offenses for which commitment to solitary
confinement or the taking of good time may be imposed.

Confinement in meditation is ordered by the 1**16]
institution superintendent or assistant superintendent
after a hearing. One of these officials and one or more of
his subordinates hear the case. In theory the complaining
officer presents his charge in the inmate's presence, and
then the presiding hearing officer asks the convict to
make a defense· or explanation: The prisoner may then
depart while the disciplinary committee discusses the
case. Subsequently a decision is announced.

The prisoner about to be tried is not given a written
notice of the charge he faces. Only· custodial personnel
sit on the disciplinary boards. No explicit recognition of
the prisoner's right to cross-examine exists. After the
hearing no written factfIndings are made or given to the
prisoner. No particular process for appellate review
exists, .although one can complain by letter to higher
officials.

Before his hearing an inmate, if considered violent,
may be held in a detention lockup on a guard's authority,
but in theory no guard may commit a man to meditation.
Nor does an accusing guard sit on the adjudicatory panel.

No lawyer or lay assistant is pennitted to represent
or advise an accused·· prisoner. These rules also govern
proceedings resulting [**17] in a recommendation to
deny good time. There are no procedures set up to review
requests to restore good time.

Until very recently, an inmate in solitary
confinement was subject to almost total restriction of his
correspondence privileges. On entering meditation he .
might send a fonn letter to his family explaining his
status and that he could not correspond or receive
visitors. The man could receive mail from an attorney,
however, and correspond with counsel concerning
pending litigation only. He could not file suit.

Me·ditation cells are equipped with a mattress at
night only. No man in theory is fed on a bread and water
diet save with the permission of the Director of the
Division of Corrections. A doctor's approval is not
required, however, and this practice is authorized on the
basis of brief written requests. A man in meditation is
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alone, save when overcrowding requires the placement
of more than one man in an isolation cell. The only
reading matter is a Bible.

[*631] The use of further restraints such as
chaining or gagging is not covered by regulation, but is
left to the discretion of the unit superintendent. Cells
almost uniformly are equipped with a sink and 1**18] a
conunode. No specific regulation allows inmates to have
a toothbrush, toilet paper, soap, and so forth. Most are
given a towel. They are pennitted to shower and shave
once a week only. A doctor does not regularly visit men
in solitary cells. In the penitentiary a man will be
examined by a doctor only if the male nurse -- a fonner
military medical corpsman or man of equivalent training
-- recommends that he be taken to the hospital.

W.K. Cunningham, the Director, testified that no
intelligible guidelines govern the taking of good time,
save that escapes and escape attempts always result in
full· forfeiture. He could not recall any instance of his
overruling a superintendent's decision to take good time.
Field Unit superintendents forward their
recommendations to Mr. Edwards, the overall
superintendent of field units; he usually follows their
lead. The individual unit superintendents are for the
most part fonner· guards who worked up through the
ranks, and not all are high school graduates; in fact a
majority are not.

The great majority of prisoners have lost good time
restored to them, according to Cunningham;. nonetheless
he testified that in the last eight months of 1970 only
(**19] one penitentiary inmate received such grace.

Disciplinary boards have at times included the
accusing guard. Furthennore, although representation by
another is forbidden, the Director testified that some
inmates are so very dull mentally that they probably
cannot properly present their case.

Good time has been taken in amounts at least as
large as one year on the basis of the briefest of guards'
reports. Maximum security confinement has often been
imposed out of unsubstantiated fear, suspicion, or rumor.
In some cases this fonn of detention has been used for
prisoners who were simply too feeble minded to adhere
to the usual prison routine.

On October 1. 1970, less than two months before
trial on this case, Division Guideline 800 was put into
effect. These regulations, as adapted to cover all
institutions, govern imnate discipline. They are set out in
full in a footnote. These were the first substantive
regulations on the subject put into effect in the Virginia
penal system.

The new guidelines require a three to five member
"adjustment committee tl composed "nonnally" of

department heads or their assistants. A counselor -- a
social worker assigned to one of the large institutions
[**20] -- may be present if one of his charges is
accused.

-There is provision for notice of charges to the
inmate. although not in writing. The inmate is put in
"detention tl pending hearing, which takes place within 48
hours. There is some vague provision for wiOlesses and
cross-examination, at the discretion of the committee
chainnan. The result of the hearing is recorded and
transmitted to the Superintendent for "review and
3:pproval;" whether that officer can reverse a not guilty
verdict is unclear.

The new regulations do not forbid a charging officer
from sitting in judgment. Presumably this practice will
be disapproved in theory. as in the past. In practice,
however, an accusing official has sat on the panel;
Assistant Superintendent H. P. lackson'ofthe State Fann
has done so numerous times.

Offenses are described only as major or minor
misconduct. There is no apparent restriction on available
penalties, save that corporal punishment is outlawed, and
described "minor" penalties can be imposed by a guard
supervisor. with appeal to the committee..

The guidelines place conditions on the use of
solitary confinement cells. Nonnal practice will be to
pennit an inmate to keep his usual [**21] clothing. The
cells are to be lighted and heated, .and occupants receive
something to sit on in the (*632] daytime. Mail is not
substantially curtailed, and "jail" terms are limited to 15
days. However, a "supervisory officer" may direct the
removal of all furnishings and clothing from the cell if
the inmate is "destructive," and a man can be kept in
isolation longer than 15 days at the order of the Director.
Alternatively, he may be placed in a maximum security
cell "until he can, with reasonable safety, be returned to
the general population. 11

Forfeiture of good time is imposed on the
reconunendation of the adjustment committee to the
institutional superintendent. That official withholds his
decision for seven days while the inmate presents his
case to him in writing. There is no procedure established
to cover the restoration of lost good time, although the
discipline board may "set new behavioral goals .••• and
offer restoration of good time." Final authority to restore
credit, however, seems to rest in the superintendent, as it
did previously.

Procedure for transfer to maximum security facilities
is not established. although there is provision for a
"fannal review" every 1**22] 120 days of each inmate's
"behavior and attitude."
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Finally there is a saving provIsIon reserving full
authority over disciplinary matters in the Director.

Copies of these regulations were not sent to inmates.

The rules do not seek to defme offenses. As before,
inmates may be penalized for "abusive language," a tenn
particularly vague in its content in the prison milieu,
where the nonns of polite conversation do not prevail.
Whether language is "abusive," according to
Cunningham, depends a great deal on the tone of voice
or manner in which words are spoken. In the past,
nevertheless, men have been punished for "abusive
language" on the basis of written guards' reports which
sometimes did not even report the words spoken.

"Insubordination," "insolence," and "sarcasm,"
likewise offenses, are also undefmed; their substance is
left to the judgement of administrators. A superintendent
also maypeilalize men for "poor work" and "disrespect"
if their conduct is such, in his opinion.

Whether a man has in fact attempted to escape or
has escaped will be left to the determination of the
adjustment board and the superintendent, as before.

"Agitation" is also undefmed. Cunningham states
(**23) that it consists of influencing others to do illegal
things, or acts which would be disturbing to the
institution. Guards' reports, however, occasionally give
no specifics as to the acts constituting "agitation."

No maximum time of padlock confinement is fixed
by the new rules. Cunningham stated that the decision to
padlock a man must be made by an official of the office
of Assistant Superintendent or higher, but the "minor
misconduct" provision appears to allow the chief guard
officer to impose this penalty.

The guidelines make no reference to the practice of
imposing fmes. In the past this has been done summarily
by guard officers.

Maximum and minimum amounts of good time that
can be taken for various offenses are not set forth. As
before, these will be governed, under guideline 800, by
patterns and rules of thumb passed on orally. Moreover
in practice a superintendent's decision to take or restore
good time will not be effectively appealable. At most
correctional field units this means that the ruling will be
made by a man without a high school education or any
special training in the goals and techniques of penology.

Guideline 800 also authorizes a continuation of the
[**24) practice of confIDing mental defectives in the
maximum security segregation cells. The inmates Elbe
and Gonzales were referred to C-5 segregation at the
State Fann for the offense of having insufficient
mentality to participate in ordinary prison business. This

is still authorized for those who "cannot safely function
in the regular inmate population. "

1*633) Regular appeal procedures are not
established. In the past prisoners aggrieved by decisions

~ agzrinst them have been able ~o "appe,al" to the institution
superintendent or the Director, by writing a letter.
Review, however, has been highly informal, and the
Director has not hesitated to go outside the record to
secure infonnation on a man's behavior both in the
incident in issue and in the past. Never, however, has he
reversed a superintendent's decision to take good time.

The Court fmds that the reserved powers clause
would retain for Cunningham the power to take good
time without a committee hearing, to place someone in a
solitary cell without a statement of reasons, and to keep a
man in maximum security indefInitely on his sole order.
Despite that according to Guideline 800 a nonnal diet is
served in isolation, the 1**25] director may still
nonetheless impose a bread and water menu. Moreover,
even the adjustment committee may extend a man's term
in "jail" if it fmds that he committed a second offense
during his fIrst fifteen-day term.

Cunningham had formed no fixed opinion on
.wheth~r counsel should be admitted to the disciplinary
committee hearings. He thought that lawyers might be
unfamiliar with the goals and means of penology, even
by comparison with some of the guards. The director had
no objection to the presence of lay counsel, however.

Going to the Court's fmdings concerning not only
the named plaintiffs but others of the class, the Court
makes the following additional factual findings:

ROBERT JEWELL LANDMAN

Landman, a prisoner now released from the Virginia
system after having served his full term on August 28,
1970, had been technically eligible for parole for six
years prior t'? his release. .

Commencing in 1964, Landman embarked upon a
career, well-known to this Court, as a writ-writer. The
evidence before the Court is that between that time and
the time of his release, on behalf of himself he filed a
minimum of 20 suits, and it is estimated that in addition
he assisted fellow [**26) inmates in approximately
2,000 other petitions.

Landman's troubles with the prison authorities
apparently commenced with his having written a letter to
one of the local newspapers, for which he served 20 days
in solitary confinement. This was followed with
correspondence to the then Governor, and in 1964 he
was sent to what is known as the "C" Building and
placed in punitive segregation where he was held for a
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period of 150 days. He was removed from there and put
in the general population until January 1965 when he
was moved to a prison camp. His move from the
penitentiary to the camp came the day before he was due
to confer with a local attorney.

His reassignment to the penitentiary from the camp
undoubtedly came about by reason of his having by then
commenced his writ-writing endeavors, and in may 1965
it was recommended that he be placed in the "e"
Building for his efforts in that regard. In "C" Building
his life appears to have been a series of transfers to and
from solitary confinement. In at least one instance he
was put in solitary confmement for 58 days and never
given any reason whatsoever for this confmement.

Apparently for assisting another prisoner in
preparing [**27] a writ in 1966, he was once again put
in solitary confmement.

This Court finds that up to November 1966, the man
was punished 16 times and had good time taken from
him once. He served a total of 266 days in solitary
confmement and 743 days on padlock.

In August of 1968, this Court entered a consent
injunction enjoining the prison officials from denying
inmates of the Virginia State Penitentiary certain of their
rights. The day following the injunction, Landman was
once again put in solitary confmement for a period of 40
days, allegedly for conferring with another prisoner.
Landman's attempts to contact his lawyer were to no
avail. From March 15, 1969, to July, Landman (*634J
was placed on what is known as "padlock," wherein a
padlock is placed on a particular cell so that when all
other cells are opened electronically, that particular cell
remains closed.

In short, the Court finds that there was imposed
upon Landman over 265 days of solitary confinement
and in no instance did he receive even the rudimentary
elements of a hearing or opportunity to· defend any
allegations made against him. The Court is satisfied that
Landman's exercise of his right to file petitions with
(**28J the courts, and his assisting other prisoners in so
doing, were the primary reasons for the punishments put
upon him.

CALVIN M. AREY

Arey was placed in solitary confinement on
December 6, 1965. Although the record is devoid of any
accounts of violence on the part of Arey, he had with
justification been considered an escape risk and remained
in "C" Building for a period of more than 4 1/2 years
until released into the general population in July 1970.
At least twice while in maximum security he was placed
in solitary confinement, one of the times for allegedly

discussing with Landman an order of this Court, and he.
like Landman, was transferred to solitary confmement
for a period of42 days during which time neither of them
was pennitted to file legal pleadings or to send letters to

- c0JalS or attorneys; and in one instance he was placed in
solitary confinement for reading to inmates a letter that
he had received from a state senator. No notice or
hearing of any kind was held in regard to these
punishments, nor in regard to his loss of good time which
he sustained. It would appear from the evidence that
Arey's good time was taken on the basis of information
received from a 1**29] guard and upon the
recommendation of the Assistant Superintendent that his
good time be taken. Not even the rudimentary elements
of a hearing or opportunity to be heard was given this
man prior to the taking of good time.

The fact that some of the matters which gave rise to
the many punishments received by Arey may well have
been factually accurate can in no way be used as an
excuse for the failure to accord him due process.

The record abounds with evidence .of Arey's
attempts to communicate with attorneys, only to be
subjected to delay or frustration. In at least one instance
Arey was forbidden by the Superintendent to
communicate with an attorney who was not then
currently representing him. Perhaps the most striking
example of the indignities suffered by Arey is
exemplified by an incident which occurred on August 13,
1968. On that day radio news reports gave an account of
this Court's injunction against the employment of certain
methods of punishment in the state prisons. According to
punishment reports submitted by guards, Arey yelled to
other inmates concerning the Court order, telling the
population of "C" Building generally that tear gas and
the taking of bedding had been (**30) prohibited.
Arey's commitment to solitary for this was approved by
Superintendent Peyton who, so far as the evidence before
this Court shows, failed to check out the account of the
occurrence with anyone who had been allegedly present.
The prison records as to this incident show the spaces on
the form designed to record the members of the
disciplinary panel who heard the case to be blank.
Obviously no hearing was held. In fact it was standard
practice at that time, the Court fmds, to discipline men in
C-cell without any hearing. On occasion, according to
the testimony of R.M. Oliver, a· committee might
sometimes be used.

Arey' was released from his isolation on September
23rd. That same day he found on his cell cot a letter he
had tried to send to an attorney on August 14th;
permission to mail it had been refused. He, of course,
had been denied leave to write counsel during his solitary
confinement.
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The record shows that a letter went from
Superintendent Peyton going to Director (*635J
Cunningham, which indicates as well that copies of this
Court's order mailed by an attorney to certain prisoners
were intercepted apparently on instructions of an
Assistant Attorney General. (**31J

It was three days after his release from meditation,
where he had not been allowed to shave, brush his teeth
or comb his hair, and after having been on a bread and
water diet for two days out of three while incarcerated in
a cell which contained only a sink and a commode, and,
in the night, a mattress and two blankets, that he wrote a
letter to a state senator which ultimately was returned to
him without having been mailed. The letter, which
concerned penitentiary conditions, was taken to R.M.
Oliver who disapproved this correspondence. No
satisfactory explanation for this action has ever been
received.

In 1969 AIey received a copy of a letter from a state
senator which he read aloud to another inmate. While
there is some dispute over how loud he spoke and what
extemporaneous remarks he added, as a consequence a
guard filed a punishment report. While no hearing was
held, Arey lost all accumulated good time and stayed in
meditation until February 5, 1970. The effect of the loss'
of good time was to extend his term by a year and eleven
days.

Arey was kept in C-cell through 1969 and well into
1970. In early 1969 no concrete reason could be given
by Peyton as to why AIey was still (**32J in maximum
security. At least one official testified that it was
principally on account of his alleged disruptive,
contentious attitude. The same official, however, in
conversation with the state senator who visited the
prison, stated that AIey's litigiousness was at least a
contributing cause for the resolve to keep him in C-celL

In mid-1969, after J.D. Cox succeeded Peyton as
Superintendent, a four-man review committee for the
penitentiary .reconunended to W.K. CUlUlingham that
Arey, Leroy Mason and several others be returned to the
general population from C-cell. Cunningham rejected
this proposal, and the men were kept in segregation for
many more months.

ROYE.HOOD

Hood had been in the penal system continuously
since 1963 and in at least two instaIJ.ces. escaped from
road camps and undoubtedly has admittedly caused
difficulty, in some instances, during his stay, although in
at least one instance he had been made a trusty. Some of
the punishment accorded Hood, such as allegedly for

refusal to work, fails to show up on the records kept by
the authorities.

While in most instances Hood knew of the reason
for a particular punishment, the Court finds that he has
beerrput in lithe (**33J hole", or solitary confmement, in
some instances without benefit of any opportunity to be
heard as to whether the punishment was either deserved
or appropriate. He has lost good time under the same
circumstances.

From January 1967 to November 1968 this
particular prisoner was apparently devoid of any
particular problems until he conferred with an attorney,
and within eight days thereafter he was transferred to the
penitentiary. Interestingly enough, the attorney with
whom he had conferred was the same attorney who was
representing the inmates in their suit to desegregate the
penitentiary. The attorney had conferred with Hood and
one Lambur, and had asked the. prisoners to send him
information concerning alleged tear gas incidents which
might be useful in a case he was then litigating. The
same day of the conference prisoner Lambur was
incarcerated in a high security section and, as heretofore
stated, eight days later Hood was transferred to the
penitentiary and put in a padlocked cell. No satisfactory
reason' for' the treatment accorded these men has ever
been given. The response received to his several
inquiries as to why he had been accorded the treatment
referred to was a brief l**34J notation from an official
to the effect that Hood knew the answers as well as he
did.

(*636) The files reflect a letter from the Director
indicating that Hood and others had been sent to the
penitentiary as a result of "agitation" that they were
allegedly committing among State Fann inmates. The
evidence before this Court shows that the agitation
apparently was Hood's inquiries about tear gas incidents.

On March 31, 1969, guards took an inmate named
Hargrove from a cell near Hood in a fashion that Hood
thought was rough. On that same day he wrote to an
attorney -,.. the same attorney with whom he had
conferred at the State Farm -- and in this letter he wrote
of the alleged rough treatment and remarked about
alleged poor medical care. The following day he was
placed in B·basement, a high security area. That the
prison authorities imposed summary punishment on
Hood for exercising his right to communicate with an
attorney about conditions of confinement is clear. As a
consequence he remained in B·basement for thirteen
months.

LEROY MASON
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A named plaintiff, Leroy Mason, admitted to the
Riclunond Penitentiary in 1965, had no noteworthy
clashes with prison authorities prior 1**35] to 1968. In
early 1968 Mason was known by the authorities to have
contacted an attorney concerning certain prison ­
conditions, in particular the alleged segregated nature of
the State Penal System. In July 1968, while he was
working as a Chaplain's Assistant at the penitentiary,
there came about an inmates' non-violent strike or work
stoppage. The Court finds that Mason had no prior
knowledge of the work stoppage.

The then Superintendent, Peyton, suggested that the
prisoners go to their respective work places and elect
several spokesmen with whom he would confer. Of
those spokesmen Mason was elected as an inmate
representative, and generally he spoke for those
representatives and met with Superintendent Peyton
several ~es, but continued to perform his regular job.
By that tIme Mason was a named plaintiff in a class
action suit pending in this Court for the purpose of
requiring a racial desegregation of the Virginia Penal
System.

On July 19, 1968, four guards came to Mason's cell,
handcuffed him and took him to the isolation cell block
in the prison hospital where he remained in what
amounted to solitary confmement for approximately a
month. It is to be noted that another [**36) spokesman,
one Pegram, met the same fate. Prison records indicate
that the transfer of Mason was allegedly for refusal to
return to work, for his own protection, and in an effort to
kee~ him incommunicado. No hearing in regard to this
pumslunent was held and he was kept in an isolation cell
for approximately thirty days.

Shortly after being released from isolation he was
transferred on August 20, 1968 to the maximum security
lockup, i.e. C-ce11 segregation block, and was held there
until April 27, 1970. In addition, it was ordered that he
lose ninety days good conducttime.

!he Court finds that he was not accorded any
heanng, and in addition his release from maximum
s~curity had been recommended for some time prior to
his actual release from same. The record is devoid of
any valid reason as to why he was not released sooner.
While the Court is not fully apprised as to the use of
punislunent report fonns in the prisons, it notes with
some interest that the report of Mason's August 20th
transfer to C-cell was apparently received by the
Superintendent's office on August 19th.

While. much dis~iplinary action was accorded many
of the pnsoners WIthout notice or hearings and for
reasons 1**37] still vague to the Court, and in some
instances simply upon the whim of a guard, in the
treannent accorded Mason the record is devoid of any

justification, and the Court is therefore satisfied that his
punishment was attributable to his instituting an action in
this Court for purposes of desegregating the Virginia
Penal System.

~uperintendent Peyton had stated that he could not
say for sure whether Mason (*637) had stopped work
during the strike. According to Peyton's explanation
Mason was put into isolation only to keep him out of
danger and contact with other inmates. Yet in spite of the
uncertainty expressed by Peyton concerning any alleged
work stoppage by Mason, ninety days good time penalty
was imposed for allegedly refusing to work.

In late 1969 in spite of recommendations of the
prison staff that Mason be released from maximum
security, Cunningham refused to go along with the
reconunendation apparently on the basis of Peyton's
reports that Mason had been a strike ringleader. Mr.
Cunningham's justification for the continued refusal to
air these charges in a hearing was based on the grounds
that an emergency condition still persisted at the
penitentiary. The proffered 1**38] justification for
Mason's segregation confinement and loss of good time
is so specious as to add weight to· the Court's conclusion
that he had been penalized for his participation in a law
suit begun in January 1968 in this Court in which he
sought and achieved the desegregation of the Virginia
Penal System.

THOMAS C. WANSLEY

Wansley, serving a life term, had apparently been in
no difficulty prior to the strike in July 1968. He, like
Mason, was one of the original parties in the suit filed in
February 1968, for the pwpose of desegregating the
penitentiary. Wansley was one of several hundred
inmates who refused to work on July 18th at the time of
the alleged work stoppage. The Court finds that shortly
thereafter he did request an opportunity to return to
work. As a consequence of his actions he was placed in
solitary confinement from July 1968 to August 1968 and
kept in a cell for a period of ten months.

The Court is satisfied that, unlike Mason, Wansley
knew of the contemplated work stoppage. It is of
particular note that Wansley remained confined for some
considerable period after other striking prisoners were
returned to their regular duties. It is a fair assumption,
(**39] and the Court fmds, that the reason for this was
his actions in the suit to desegregate the Virginia Penal
System.

Penitentiary records indicate that the padlocking of
Wansley was allegedly for "agitating" by advising other
pri~oners to file suits contesting their treannent and by
tellmg others, after his return from Court on August 13,
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1968, that guards were barred from using tear gas against
them and, apparently according to him, would be jailed if
they did. Wansley, the Court finds, was never fonnally
confronted with this alleged charge of agitation and
never saw the prison reports prior to the trial of this case.
In short, he was put under padlock on the basis of reports
that he was yelling in the cellhouse and "agitating." The
witness Oliver recalled no details save that Wansley had
not been violent. Peyton, in February 1969, made no
effort to justify Wansley's detention beyond saying "m
his judgment" he should be confmed.

As already indicated, the trial of the issues before
the Court consumed many days of testimony in which
the Court heard at least 46 witnesses, including the
named plaintiffs, and read designated depositions of
others. As one would expect, the witnesses (**40J
called on behalf of the plaintiff were for the most part
prisoners who either were or had been confmed in places
of incarceration under the jurisdiction of the defendants.
The Court is satisfied that the testimony received is
representative of conditions existing generally
throughout the Virginia Penal System.

The Court has attempted to bear in mind in its
ultimate conclusion that the burden is upon the plaintiffs
to prove their case by a preponderance of the evidence,
and this the Court is satisfied has been done.

The following additional factual fmdings are
intended to be illustrative to the end that the Court's legal
conclusions based upon same may be more readily
understandable:

[*638) FREDDIE LEE HYTHON, JR.

Hython, a State Farm inmate for approximately six
years prior to the date of hearing in this case, refused to
perfonn work at that facility allegedly because another
inmate had threatened him and he feared to mingle in the
population. He explained his plight to a guard lieutenant
and he was forthwith ordered to an isolation cell.

Hython's testimony has been weighed by the Court
in light of the Court's conclusion that apparently he was a
person of extremely (**41) limited intellectual
capability. He had had his good time taken from him
several times without benefit of a hearing, although he
did have at least one hearing concerning good time
forfeiture.

NATHAN BREEDEN

Breeden, a prisoner at the State Farm, was
incarcerated in the C-5 high security section at his own
request because of his alleged fears of persons in the
general population. His testimony was of significance to

the Court in that it corroborated the allegation brought
out during the trial that it was conunon practice to place
mentally ill inmates in solitary confinement.

While incarcerated in C-5 Breeden witnessed, in a
- mmmer of speaking, the death of another inmate, one

Philip Lassiter. The Court finds that in late August of
1970, Lassiter was placed in a meditation cell by reason
of the fact that he was mentally disturbed and his
behavior was sometimes uncontrollable. Breeden,
through an inmate named Marsh Whitney, secured
copies of records of Lassiter's psychiatric care over the
prior three years.

Between August 25th and Lassiter's death, while
Lassiter was confined to a meditation cell, he screamed
day and night apparently seeking help. Indicative of
Lassiter's (**42) state of mind was that on that day he
plugged the conunode in his cell with a shirt, causing the
flooding ofhis cell.

Efforts were made by Breeden to bring to the
attention of the prison nurse the records he had secured
from inmate Whitney. On August 27th Breeden spoke to
a lieutenant and subsequently gave him a copy of what
purported to be a doctor's letter diagnosing Lassiter's
condition as ·chronic schizophrenia. On August 29th
Breeden wrote to Superintendent R. M. Oliver about the
case.

Lassiter continued to scream for help until he died
on August 31 st. At least four inmates in nearby cells
corroborated Breeden's account including the fact that at
some point, which the Court determines to be
approximately August 26th, at least one guard had an
altercation with Lassiter concerning a food tray, during
which Lassiter, if not the guard, landed some bl~ws.

It should be noted that Superintendent Oliver said
that Lassiter had been placed in solitary confmement at
his own request, and while he knew that the inmate was
under psychiatric care, he never received reports of
Lassiter's alleged screaming.

The Court finds that while it was not the routine
practice to put mentally disturbed [**43) persons in
solitary cells, they were occasionally placed there for
want of other space pending commitment proceedings.

EDWARD R. BELVIN

The prisoner, Belvin, a person with a sixth grade
education, had lost 66 days good time for alleged
attempted escapes. He was accorded no hearings prior to
the taking of his good time. The prison administration
simply sent him a "green slip" revising his sentence. As
a consequence of these sanctions, 66 days were added to
his term.
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In April, 1970, Belvin was in the prison hospital for
treattnent of a nervous condition. On one occasion he
threatened to scream if he was not given a shot which he
felt he needed. As a result he was taken to a meditation
cell without a hearing. There the guards restrained him •
by handcuffmg him and chaining his body to the cell
bars. They wrapped tape around his neck and secured
that to the bars also. Belvin remained [*639] in this
position for fourteen hours until a guard cut him down at
4:00 a.m. Belvin was kept nude in a bare meditation cell
for seventeen days during April. His clothing was taken
because he refused to surrender a food tray to guards.

Guards in the penitentiary have had the authority
[**44] to chain a violent man until recently; currently it
can be done only at the Superintendent's orders. Prison
policy, however, dictates that mentally disturbed inmates
not be so treated, but rather that conunitment
proceedings be begun as soon as possible. It is
inexplicable why Belvin was placed in an ordinary
punishment cell rather than some less brutal form of
confmement. He had reportedly twice attempted suicide
prior to this episode, yet medical supervision appears to
have been lax. The decision to chain him was made by
guards, without the prior approval of any doctor, yet this
incident did not, so far as the record shows, result in so
much as a reprimand for those responsible.

BARRYCLThITONJOHNSON

Johnson, a prisoner under sentence of death, was
placed in meditation three times. In January, 1969, he
spent about seven days in meditation for complaining to
guards and arguing about officials' treatment of money
sent to him at the prison. The guards' reports recount a
very poor attitude in making requests and nasty remarks
about personnel. No hearing was held; Johnson gathered
from a guard that his complaints about his money were
cause for his "jailing." Just before his (**45)
confinement, Johnson filed a complaint in this Court
along with one Short alleging mistreatment by guards.

The second time, Johnson was reported as having
harassed a guard when he inquired of him about some
shirts which another correctional officer had promised
him. The week before he had been shot \\lith tear gas in
his cell and had written to Philip J. Hirschkop, an
attorney in his case, complaining about the incident. He
also encouraged other inmates subjected to such
treatment to write Hirschkop. Before his transfer to
solitary, Johnson was accorded a semblance of a hearing
in that he was taken to a back office and confronted with
the charge by three guards, two of whom were officers.
The allegedly harassed guard was not present at this
hearing to be questioned. The guards sent him to
meditation without advising him of the length ofhis stay.

In July, 1970, Johnson was sent to solitary for loud
talking, although the man with whom he allegedly was
engaged in loud talking was not punished. One guard.
Captain Baker, had previously threatened to punish him
fOL,Sursing other guards. Another, Gibbs, told him to
stop complaining to courts and lawyers or he would be
placed in solitary. [**46) Johnson was taken to solitary
by five or six guards and brought the next morning to the
guards'office. There, Gibbs threatened to cut off
commissary privileges, hot water, and coffee if he. did
not cease his complaints. Others accused him of cursing
a guard; he denied it, but they refused to check out his
story. Less than two weeks before this incident Johnson
had written a complaint lc:~tter to the Governor of
Virginia.

When he was taken to C-ce11 solitary the third time,
Johnson was punched by Captain Baker with a tear gas
gun and then, at Baker's orders, chained to the cell bars.
This endured for five days. His waist and arms were
secured to the bars in such a fashion that he could just
barely recline. He was not released in order to urinate or
defecate.

At trial there was no cross-examination of this
witness.

SAMUEL MACKMAN

Mackman, a fifteen-year veteran of the Richmond
penitentiary, gave accounts of being placed in solitary
and losing "good time" for breaking up a fight and for
having requested his prescribed medicine. On October
31, 1968, punishment report has it that Mackman
threatened to hit a guard, one Catron. This occurred,
[*640) the prisoner said, (**47Jafter Catron shot him
with tear gas for failing to eat.

In January of .1969, Mackrnan lost 90 days good
conduct time for "yelling ••• cursing and raising hell."
He spent ten days in meditation and received a "green
slip" extending his sentence 90 days. No hearing was
held.

When the authorities concluded that Mackman in
fact had only sought to break up a fight, they restored
good time earlier lost. No hearing was held on the
charge, however, at any time.

BE~~ARD R. BOWSER

Inmate Bowser, serving a five year sentence, has lost
good time without any hearing. The Court is satisfied
that Bowser, on being placed in meditation, was
cognizant of the reason for it as well as the reason for
good time being taken. The Court does fmd that no
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hearing, in at least several instances, was held with a
view to fmding the facts.

The same situation exists as to the witness Robert
Powell and one Wiley A. Reynolds, another State Farm
prisoner who, although he did receive the benefit of one
or more hearings, stated the accusing guard was
sometimes not present. The Court concludes that the
regulations which existed frequently only became clear
when one was punished for a violation.

WADE 1**48) EDMOND THOMPSON

Wade Edmond Thompson testified concerning
discipline in the correctional field units, the state convict
road force. At Field Unit No. 27, he was placed in
solitary confinement three times.

The first time, in March of 1969, a guard
complained of his conduct and he was brought before a
lieutenant, acting as superintendent. The complaining
guard and a state highway employee were present as
well. After about a week Thompson was released from
"jail"; he learned sometime later that the charge had been
insubordination.

In August, 1969, Thompson, feeling unwell,
requested to see a doctor. Instead he was given the option
of working on the road or going to solitary. He chose the
latter.

In January of 1970, Thompson, having had a series
of run-ins with one particular guard, was brought before
the Superintendent on the latter's complaint. The guard
stated that Thompson had used profane language;
another verified this, and the prisoner was sent to solitary
by the Superintendent without an opportunity to state his
side of the case.

On his request, Thompson was transferred to Unit
No. 7 soon thereafter. At that camp, in February of
1970, Thompson and a number of others 1**49) refused
to work when the temperature fell to eleven degrees.
Thompson was called into the Superintendent's office.
He told that official that he would not work in such cold
weather, as he understood he was not required to do,
under applicable regulations. He was ordered to solitary
confinement, where he spent twenty-four days, without a
disciplinary hearing. SOffie weeks after his release he
learned that he had lost sixty days' good time. Conditions
in "solitary" were extremely crowded; from four to seven
men were put in a one-man cell.

Thompson later went to Field Unit No. 18, from
which he escaped. After trial and conviction for this
offense, he was also docked eighty days of good time; no
hearing was held.

This witness approached the Superintendent of Unit
18 to request another transfer, stating that he had
difficulty living under the regulations. As an example. he
stated that a guard in the mess hall had once forced

- an~er prisoner to eat a raw sweet potato. In response
to this complaint, the Superintendent ordered Thompson
sununarily taken to solitary confinement. While in "jail,"
Thompson complained of his plight in a letter to Philip
Hirschkop, an attorney. The very [**50) day that the
letter was mailed, he was given a hearing on his
infraction by three guards. The charge was "agitating"
the inmate who balked at eating raw food. In fact,
Thompson never spoke to the man, nor did he tell anyone
save the Superintendent of the incident. This 1*641}
was the only "hearing" that Thompson ever was granted
on the issue.

STANLEY DOUGLAS POWELL

Powell, an inmate of Correctional Field Unit No. 4
for six months prior to trial, stated that he was summarily
punished for allegedly cursing a guard. Two days after
the offense he was taken aside by that guard, Anderson,
and one other; the latter ordered him to strip naked.
Lieutenant Anderson thereupon struck him with a
nightstick. Powell was taken to a doctor some time later
and his head was stitched up. The same day he was
taken before the Superintendent and ordered into solitary
confinement. At some point during this episode, Powell
wrote his brother about the incident. -Anderson, having
apparently intercepted the mail, called him in and said
that if he made no trouble about the beating he need not
go to "jail." Powell spent eighteen days in solitary
confinement; he never had a hearing, nor was he 1**51)
given reasons for his punishment. -

The guard, Anderson, testified that he struck Powell
only after being attacked himself. Cunningham stated,
however, that it is the policy throughout the penal system
that any man who attacks a guard loses all of his good
time. This did not occur in Powell's case. The Court
rejects the account given by Lieutenant Anderson.

THOMAS JEFFERSON

Jefferson gave an account of a series of run-ins with
authorities in various field units. His innocence of
misconduct may be and indeed is open to question;
nevertheless the procedures followed in imposing
sanctions is not seriously disputed.

At Field Unit 16 he was sent to solitary three times
at the order of various guards or guard officers. No
hearing or statement of reasons was offered. A bread
and water diet was enforced at various times.
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As soon as he was transferred to Unit 2, Jefferson
was jailed for 31 days for misbehavior without a hearing.
Following an argument with guards in the dinner line,
Jefferson was committed to solitary a second time. The
guards refused to let him see the superintendent. When ­
he argued, a guard shot him with tear gas and kicked
him, although he did not resist. 1**52J Twice again that
day he was tear gassed in his cell. This jail term lasted 56
days, during which Jefferson did not have a shower nor
get a change of clothing. In addition, he lost between
sixty and ninety days of good time. No hearing was ever
held.

Jefferson's reputation as a trouble maker
accompanied him to Field Unit 4. Only minutes after his
arrival he was jailed for "misbehavior" - cursing a
guard. Jefferson, who is black, says this occurred when a
white guard called him "boy. II No hearing was held on
this offense. This was the fITst of twenty-one tenns he
spent in "jailll in Unit 4. His offenses included refusing
to work, refusing to work in cold weather, and talking to
civilians on the highway. . For an escape attempt he lost
60 days' good time. No hearings were held in any case,
but he knew generally the nature of his alleged offense
each time he was punished.

Superintendent Honeycutt of Field Unit No.2 wrote
to D.P. Edwards, Superintendent of the Bureau of
Correctional Field Units, after the chow line affair,
stating that he intended to keep Jefferson in a solitary
cell indefInitely until his attitude toward authority
changed for the better. Honeycutt in theory (**53] had
no power to confIne a man more than thirty days, but
Edwards made no objection.

TIM SCOTT

Scott witnessed part of Jefferson's chow line melee.
Jefferson was loud, Scott says, but he made no physical
threats, nor did he resist physically. Another inmate
persuaded him to submit and go to jail, according to
Scott's testimony, which the Court accepts.

Scott himself is an adherent of the Black Muslim
faith. As part of his religion he must each day wash the
exposed [*642] parts of his body. At Field Unit 2 he
was committed to a solitary cell when he was discovered
washing in a basin in the dormitory. A guard, one
Wyatt, directed him to stop. Scott protested that he was
not breaking any regulation, but continued to wash. The
guard drew up a charge and Scott went before the
superintendent the next day. That offIcial confronted
him with Wyatt's charge and asked why he had not
complied with the guard's order; Scott again replied that
rules had been posted and· no regulation forbade using
the basin in the evening. He was sentenced to seven
days in jail.

At Field Unit 11, to which he was transferred, Scott
at one point asked to see a doctor. He was taken,
examined, and (**54) returned. A guard lieutenant then
brought him some medicine which had been prescribed
and told him to take it. Another inmate told him that the
"~icine" was suppositories, not to be taken orally;
Scott had received no instructions. The lieutenant
returned and discovered that Scott had not taken the
medicine. After a hearing of sorts before the guards, the
details of which do not appear, the prisoner was taken to
another camp and put in solitary for nineteen days. On'
his return to Camp 11 he was notifIed that he had lost 30
days' good time for "misconduct." He asked the
superintendent what his offense was; that offIcer said
that Scott had asked to see the doctor when there was
nothing wrong with him and then refused to take his
prescribed medicine. Scott infers that he was punished
because only a few days before a man in his camp, one
Page Early, had died while begging to be allowed to see
a doctor, and the authorities wanted to'keep the matter
quiet. In fact the superintendent and a guard told other
inmates that if they tried to get word of Early's death out
of the institution and into court they might be put in
solitary or lose good time.

Scott's Islamic religion threatened 1**55J to bring
other sanctions upon him. A guard sergeant threatened
him with transfer from Camp 2 if he continued to
proselytize; a captain directed him to speak to no more
than one or two at a time. Such restrictions are not
imposed upon conversations on other topics, nor is the
use of the washbasin restricted for others as it is for
Scott. Cunningham himself said that by Scott's own
account he had committed no offense.

GEORGE D. CEPHAS

Cephas experienced back trouble while assigned to
Field Unit No. 26 in July of 1969. The camp authorities
had him taken to two doctors on three different
occasions. One of these· told a guard lieutenant that
Cephas should not be assigned to road work; the other
confIrmed that he needed medication, but that he should
work. Some days after his last examination, Cephas had
an attack ofpain allegedly so severe that he could not get
out of bed. The guard captain had him shackled and
moved to Camp 30, where he spent twenty-six days in
meditation. At Camp 30 Cephas' requests to see a doctor
were denied. After his "jail" term he was returned to
Camp 26 and reassigned to road work, although the
foreman apparently allowed him to do light work. This
1**56) was Cephas' only offense in prison.

FREDDIE LEE COLLINS
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Collins, who has spent most of his tenn in
Correctional Field Unit No.2, was placed in solitary
confinement three times between November 1969 and
April 1970. Each time the charge was .poor or
unsatisfactory work. No fonnal hearing was held.
Instead he was simply called before the superintendent,
who informed him that his guards had reported Collins'
misconduct. Collins went to jail. On one occasion the
superintendent said merely that "his guards don't lie."
During one twenty-one day stay Collins lost twelve
pounds.

DAVID LEON BROOKS

Brooks also was committed to solitary confinement
in field units three or four times without a prior hearing.
At one time in October 1968, he lost 60 days of good
time and was jailed for allegedly 1*643] refusing to
work. During one period of confmement Brooks was
kept nude in his cell for nine days.

CHARLES LEE MELTON

Charles Lee Melton had a substantial record of
infractions at Field Units 2, 31 and 7. "Jail punishment
reports" indicate that in most cases the decision to punish
was made by a two or three man board, including the
superintendent. At Unit 31, Melton said, 1**57) he was
usually given a chance to explain his conduct by
Superintendent Sumner.

On December 4, 1968, according to the defendants'
records, Melton was jailed for the following reason:

Offense: When E. Phillips #90872 was put in solitary he
said might as well put him in.

Melton was heard on this "charge" by the superintendent
alone. Records show that he was not released until
March 12, 1969. Until February 12 he received full
rations only every third day. Meals the other days
consisted of four slices of bread, served twice each day.
During the fIrst 32 days of "jail" a window was left open
in Melton's cell and snow fell in on him.

From July 29, 1970, through September 15, 1970,
Melton was in a meditation cell in Camp 7; during this
time his diet was bread and water for two of every three
days and his weight fell from 160 to 140 pounds.

After his three month term in meditation had been
served in 1969, Melton was transferred to the
penitentiary where he was notified that he had lost all his
accumulated good time -- over twelve months -- for
refusing to work. No hearing was held.

Testimony by prison administrators illustrated the'
accuracy of Tolstoy's observations r**58) about the
limits of bureaucratic power. A specific order invariably
deteriorates in content as it travels from chief to

_ subordinates on the line. Higher prison officials,
ge;;ally speaking, displayed a confident perception of
the rules and procedures applicable in various situations.
Lower officers who in fact implement the rules were,
however, less sure about the regulations governing the .
prisoners' conduct and their own.

The rule for years has been that, absent claims of
gross violations of fundamental rights, federal courts will
make no inquiry into the manner in which state prison
officials manage their charges. McCloskey v. Maryland.
337 F.2d 72 (4th Cir. 1964). It is not difficult to discern
the principal rationales for this doctrine. A prisoner after
all is presumed to have been justly convicted and
sentenced; that presumptively valid judgment imposed a
punishment of confmement under certain contemplated
conditions. "Lawful incarceration brings about the
necessary withdrawal or limitation of many privileges
and rights, a retraction justified by the considerations
underlying our penal system." Price v. Johnston, 334
u.s. 266, 285, 68 S. Ct. 1049, 1060, 92 L. Ed. 1356
1**59] (1948). This is not to say that prisoners possess
no further rights to be infringed or liberties to be taken.
However, while confined, their fate is by law in the
hands of administrators whose acts, like those of most
adniinistrative decision~makers, may be presumed legal.

Furthermore, courts have, perhaps implicitly,
honored the theory of criminal punishment that holds
that men who have been found guilty of violations of
criminal laws may be utilized, so to speak, by society for
ends related to the general welfare, such as the
deterrence of similar acts by others and the alteration of
their own patterns of behavior. Criminal activity, it is
thought, once proved by legal procedures, fairly works a
forfeiture of any rights the curtailment of which may be
necessary in pursuit of these ends, such as the right of
privacy, association, travel, and choice of occupation.
Because federal courts have considered themselves both
lacking in the authority to dictate those uses to which
society may put convicts and without the specialized
knowledge to test the necessity of losing certain (*644J
liberties to accomplish various goals, they have not
generally questioned such deprivations. Even 1**60J
now no court has required that states adapt their penal
system to the goal of rehabilitation.

Moreover, in a society concededly subject to
increasing legal regulations, prisoners more than any
others are subjected to state control. State offIcials
govern inmates' lives by a series of decisions ·on an
hourly, indeed continual, basis. Many of their decisions
may be subject to more than colorable constitutional
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attack. If each is to be subject for federal examination of
a plenary sort, the energy and time of the federal
judiciary and of state penal officials would be diverted to
an inordinate extent. Even if the law pennitted many
such matters to be determined without the taking of
testimony, little if any saving in time would be
accomplished. Concerns of judicial efficiency must be
among the reasons which cause courts to pause in
considering whether Congress intended federal civil
rights jurisdiction to extend over such claims. See Sostre
v. McGinnis, 442 F.2d 178 (2d Cir. 1971),' Weddle v.
Director. Patuxent Institution. 436 F.2d 342 (4th Cir.
1970).

Nevertheless, whether detention should be imposed
at all has always been matter for federal review. In
consequence any substantial [**61) restriction upon
access to a federal forum for examination of the legality
of confinement has been barred as well. See, e.g.,
Johnson v. Avery. 393 u.s. 483. 89 S. Ct. 747. 21 L. Ed.
2d 718 (1969); McDonough v. Director ofPatuxent. 429
F.2d 1189 (4th Cir. 1970).

Recent caselaw too supports inquiry into prison
administrators' restriction of constitutional rights other
than that of liberty itself.

There is no doubt that discipline and administration of
state detention facilities are state functions. They are
subject to federal authority only where paramount federal
constitutional or statutory rights supervene. It is clear,
however, that in instances where state regulations
applicable to inmates of prison facilities conflict with
such rights, the regulations may be invalidated. Johnson
v. Avery. supra, 393 u.s. 486. 89 S. Ct.. 749.

Prior to Johnson and since, federal courts have directed
state and federal penal officials to honor convicts' claims
to religious freedom, freedom of speech and association,
and freedom from racial classification. See, e.g., Brown
v. Peyton, 437 F.2d 1228 (4th Cir. 1971); Carothers v.
Follette, 314 F. Supp. 1014 (S.D.N.Y. [**62] 1970); Lee
v. Washington, 390 u.s. 333, 88 S. Ct. 994, 19 L. Ed. 2d
1212 (1968). The reasoning supporting such intervention
must be that the prison authorities have shown no
compelling need to suppress these rights. Plainly stated,
they have not shown such remarkable success in
achieving any conceivable valid penological end by
means which entail the abridgment of these
constitutional guarantees as might make their denial
seem worthwhile. Cf. In re Gault, 387 u.s. 1, 87 S. Ct.
1428, 18 L. Ed. 2d 527 (1967).

Courts have also intervened when sentences are
administered in a manner that seems unintended and
unauthorized by the convicting court. Relief is

justifiable in some cases on the fairly basic rationale that
to extend or augment punishment beyond that imposed
by a state court is to penalize without due process. A
valid state judgment affords no license to exceed its

- te~. Perkins v. Peyton. 369 F.2d 590 (4th Cir. 1966).

Inquiry into the administration of sentences has also
been promoted by the trend elsewhere in law to reject the
so-called right-privilege distinction. Although state law
may authorize the grant or withdrawal of certain benefits
during incarceration, and state [**63] authorities may be
taken, in sentencing, to contemplate the administration of
their judgments in confonnity with state law, still the
federal Constitution circumscribes governmental power
to withhold such benefits arbitrarily or discriminatorily.

[*645) Finally, penal authorities have been
constrained to refrain from punishment deemed cruel and
unusual in situations where SOme other penalty might
legally be imposed. Some courts have, further, held that
any penalty at all for an act which could not legally be a
violation amounts to cruel and unusual pwtislunent.
Carothers v. Follene, supra. 314 F. Supp. 1026.

Rejection of the right-privilege distinction as a
sterile form of words has likewise cast doubt upon the
logical difference between deprivations constituting
"punishment" and those presented as techniques for the
maintenance of "control" or "security." Presumably the
consequence of labeling a deprivation a matter of control
is that it may be imposed without procedural
preliminaries. The distinction is unpersuasive.
Substantial deprivations of rights even in matters called
civil where no misconduct is alleged have not been
pennitted without due process. Reasons of 1**64)
security may justify restrictive confinement, but that is
not to say that such needs may be determined arbitrarily
or without appropriate procedures. In an obvious sense,
too, any treatment to which a prisoner is exposed is a
fonn of punishment and subj~ct to eighth amendment
standards. This is not to say, though, that prison officials
may not treat their charges as individuals. Deprivations
of benefits of various sorts may be used so long as they
are related to some vaiid penal objective and substantial
deprivations are administered with due process.
"Security" or "rehabilitation" are not shibboleths to
justify any treatment. Still courts must keep in mind that
a recognized valid object of imprisonment is DOt just to
separate and house prisoners but to change them When
it is asserted that certain disabilities must be imposed to
these ends, courts may still inquire as to the actuality of a
relation between means and end. The test of necessity
will, as mentioned above,·· be more stringent when a
deprivation of a fundamental constitutional right is
involved. When officials assert lack of funds needed to
achieve their goals by means which would not infringe
constitutional rights, [**65) moreover, the attempted
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justification will usually fail. Hamilton v. Love; 328 F.
Supp. 1182 (E.D. Ark. 1971).

Extensive evidence was presented and detailed
factfmdings have been made for the reason that the
plaintiffs contend, and the Court has concluded, that the
constitutional violations of which they complain are not
isolated deviations from normal practice but rather
indicated traditional procedures in the state penal system.
When such a showing is made it is the Court's duty not
solely to amend so far as possible the defaults of the past
but to prevent their likely recurrence in the future.

The Court, at trial, granted counsel a certain amount
of leeway in presenting evidence; as a result the record
runs at some points far afield into issues not strictly of
constitutional scope. For this reason it bears examination
not only by lawyers but by any officials of our state
government concerned to provide a penal system better,
perhaps, than required by minimum constitutional
guaranties.

One problem raised and not resolved by a study of
the cold record, the credibility of much of the testimony,
pervades this case as it has few others in this Court's
experience. Witnesses drawn {**66] from a society of
convicts as a rule may not have so refmed a regard for
the value of truth as most citizens. All of the unreliable
testimony in the case has not, however, come from
members of the plaintiff class. Custodial personnel live
with their charges in a climate of intimate tension; it
would be surprising indeed if an exchange of standards
and values did not take place between them. Prison
administrators too, perhaps understandably, may develop
a self-protective instinct that manifests itself in a
tendency to preserve and fall back on the written record
of propriety, although it may not reflect reality. These
observations must lead this Court, and anyone else
concerned 1*646] with maintaining fairness in the
operation of our penal system, to conclude that the fairest
rules must fail to fulfill that goal if they are not
administered by fair-minded and intellectually capable
men. The work of custodial personnel is such as to
frequently try the patience of Job. Nevertheless, the
daily administration of rules for conduct of an admittedly
different society requires not only firmness but
awareness of the purpose of incarceration.

The proof shows three general classes 1**67] of
constitutional deprivation, each a subject for injunctive
relief. Discipline has been imposed for the wrong
reasons. It has been imposed in cases of what may have
been validly punishable misconduct, but without the
requisites of procedural due process. And, punishment
of a sort that the Constitution bars in any event has been
imposed.

Just as the cruel and unusual punislunent clause
restrains the judiciary and the legislature, Ralph v.
Warden, 438 F.2d 786 (4th Cir. 1970). reh. denied,
March 1, 1971, so also it limits the discretion of

- ac!mjn.istrators. The evidence here shows that these limits
have been exceeded.

In gauging the compliance of Virginia officials with
this constitutional command, the Court has not found it
necessary to explore deeply the question whether a
practice in issue constitutes a punishment. Compare
Trap v. Dulles, 356 U.S. 86. 78 S. Ct. 590. 2 L. Ed. 2d
630 (1958). As noted above, in an obvious sense any
term of incarceration, with all of its incidents, constitutes
a penalty. The purposes of the eighth amendment might
best be served by treating the preliminary issue as thus
resolved. Any treatment imposed upon the convict
would then be tested by the [**·68) cruel and unusual
standard. See, e.g., Holt v. Sarver, 309 F. Supp. 362
(E.D. Ark. 1971), atrd 442 F.2d 304 (8th Cir. 1971). A
deprivation imposed for purposes not of deterring
misconduct in the institution but instead for some
nonpunitive end, such as disabling a man from injuring
himself or .property, or for no specific purpose at all,
might nonetheless be unconstitutional. A defect in that
approach taken alone is that it tends to obscure the issue
of disproportion between offense and penalty -- a valid
eighth amendment inquiry -- when a deprivation has
concededly .been imposed as a consequence of past
misconduct Within the prison and for the end of
deterrence and example. A prisoner is both a participant
in society as a whole and a member of the smaller penal
community, a relatively closed society subject to a
separate set of rules. The cruel and unusual test may
validly be applied, in effect, on both levels to intraprison
discipline.

Courts have not articulated detailed standards
establishing what penalties are cruel and unusual. It is
recognized that standards may change. Indeed it is
hoped that they will:

The basic concept underlying the Eighth Amendment is
[**69] nothing less than the dignity of man. • •• The
Amendment must draw its meaning from the evolving
standards of decency that mark the progress of a
maturing society. Trop v. Dulles. supra, 356 u.s. 100­
101. 78 S. Ct. 598.

The provision, some have suggested, may be violated by
the imposition of a penalty that is excessive in
comparison with prevailing practice disproportionate
with the gravity of the crime, or greater than is necessary
to achieve the permissible aims of punishment. Rudolph
v. Alabama, 375 u.s. 889, 84 S. Ct. 155. 11 L. Ed. 2d
119 (1963) (Goldberg, 1., dissenting from denial of
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certiorari). It is cruel and unusual, furthermore, to
impose any punishment whatsoever upon an individual
guilty of no harmful act but solely possessed of an
incriminating condition. Robinson v. California, 370
u.s. 660,82 S. Ct. /417,8 L. Ed. 2d 758 (1962).

A penalty may likewise violate the clause even
though it consists only of exposing an individual to a
high probability of suffering grievous injury. Cruelty
exists for example in imposing on a man the anguish of
continued uncertainty as [*647) to his fate, with
knowledge that severe consequences may befall him for
(**70) unforeseeable reasons against which he is
powerless to protect himself:

This punishment is offensive to cardinal principles for
which the Constitution stands. It subjects the individual
to a fate of ever-increasing fear and distress. He knows
not what discriminations may be established against him,
what proscriptions may be directed against him, and
when and for what cause his existence in his native land
may be terminated.••• It is no answer to suggest that
all the disastrous consequences of this fate may not be
brought to bear on a stateless person. The threat makes
the punishment obnoxious. Trop v. Dulles, supra, 356
U.S. 102, 78 S. Ct. 590, 598; See also, Holt v. Sarver,
supra, 309 F.Supp. at 372-373.

Our own Court of Appeals has stated that lawful
incarceration must not include exposure of the prisoner
to the risk of arbitrary and capricious action, Landman v.
Peyton, 370 F.2d 135, 141 (4th Cir. 1965), cert. denied
388 u.s. 920, 87 S. Ct. 2142,18 L. Ed. 2d 1367 (1967).

Although most of the administrators who testified in
this case stated that the imposition of a bread and water
diet is now extremely rare, the issue is not moot nor
unsuitable [**71) for injunctive relief. The director still
retains the power to approve bread and water, and in the
past he has done so on· application by subordinates.
Moreover, subordinates have on their own initiative used
the practice without approval in the past.

Bread and water provides a daily intake of only 700
calories, whereas sedentary men on the average need
2000 calories or more to maintain continued health.
Evidence is not presented on the other nutritional
shortcomings of a bread diet, but it does no violence to
doctrine of judicial notice to remark that vitamin,
protein, and mineral content is probably deficient as
well. The purpose and intended effect of such a diet is to
discipline a recalcitrant by debilitating him physically.
Without food, his strength and mental alertness begin to
decline immediately. It is a telling reminder too that
prison authorities enjoy complete control over all sources
of pleasure, comfort, and basic needs. Moreover, the

pains of hunger constitute a dull. prolonged sort of
corporal punishment. That marked physical effects
ensue is evident from the numerous instances of
substantial weight loss during solitary confinement.

--Even the Superintendent (**72] of the Virginia
State Farm, one of whose foremost concerns, and rightly
so, must be the safe confmement of dangerous men. has
not found it necessary to use bread and water in his
memory. Other officials report a very rare use of the
tactic. A current manual on prison practices strongly
disapproves any disciplinary diet which impairs health.
American Correctional Association, Manual of
Correctional Standards (hereinafter A.C.A. Manual), 417
(1966).

The practice is therefore both generally disapproved
and obsolescent even within this penal system. It is not
seriously defended as essential to security. It amounts
therefore to an unnecessary. infliction of pain.
Furthermore, as a technique designed to break a man's
spirit not just by denial of physical comforts but of
necessities, to the end that his powers of resistance
diminish, the bread and water diet is inconsistent With
current minimum standards of respect for human dignity.
The Court has no difficulty in detennining that it is a
violation of the eighth amendment. Jackson v. Bishop,
404 F.2d 571 (8th Cir. 1968); Wright v. McMann, 321 F.
Supp. 127 (N.D.N.Y. 1970).

Likewise, to restrain or control misbehavior by
placing an (**73) inmate in chains or handcuffs in his
cell is unconstitutionally excessive. The evidence
showed that in Belvin's case this practice left him with
permanent scars, and in his case and that of Johnson it
caused lack of sleep and prolonged physical pain.
Neither man was released to respond to a call of nature,
nor could they 1*648) eat. Further details are not
necessary in order to reveal that it constituted physical
torture.

Corporal punishment should never be used under any
circumstances. This includes such practices as •••
handcuffing to cell doors or posts, shackling so as to
enforce cramped position or to cut off circulation, • •
deprivation of sufficient light, ventilation, food or
exercise to maintain physical and mental health, forcing
a prisoner to remain awake until he is· mentally
exhausted, etc.•••

••• The regulations ofwell-run prisons usually provide,
in effect, that force may be used only when necessary to
protect one's self or others from injury, or to prevent
escape, or serious injury to property. A.C.A. Manual,
supra, 417 (italics original).
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Corporal punishment of this variety is outmoded and,
inhuman. The Constitution forbids (**74] it, and this
Court shall enforce that ban. It is not contended that a
man in a locked solitary cell cannot be. kept from
escaping, injuring others, or destroying things of value. ­
The only justification for the policy is to prevent self­
injury. (Ironically, Belvin seems to have been seriously
cut by his "protective" chains, either despite or on
account of his own efforts). The Court simply cannot
conceive that no less drastic means can achieve that
~egitimate end. The extent of the constitutional guaranty
IS not fixed by the administrators' budget or imagination.
Jackson v. Bishop, supra, 404 F.2d 580. Here the
eVid~nce shows that Belvin's fetters were put on without
medical approval. A doctor, if called on for a
recommendation, might well have prescribed some form
of ~g treatment. Only recently have penitentiary
offiCials sought to borrow some strait jackets for such
emergencies. Indeed to a great extent the control of
violent inmates has been left in the hands of guard
personnel, who call to their superiors' attention incidents
su~h as Belvin's experience only after the fact by brief
wntten reports. Thus efforts to explore alternative
~eatment methods have not been [**75] exhausted;
mdeed. they have hardly been commenced. On this
showing the practice of fettering inmates in closed cells
is both cruel and unnecessarily so.

The practices of taking inmates' clothing while in
so.litary a~d. keep~g them in unheated cells with open
wmdows m the wmter have been disapproved in Wright
v. McMann, supra. Such penalties, which work to
degrade an inmate by denying him any of the sources of
human dignity and imperil his health as well, are cruel
an? unusual. .1?e Court recognizes, as pointed out by the
pnson authontles, that recalcitrant inmates may well, and
undoubtedly do, break windows deliberately -­
nevertheless this conduct can surely be punished by a
method less likely to endanger the health of the inmate.
See also, Anderson v. Nosser, 438 F.2d 183 (5th Cir.
!97~). The Court will permit an inmate to be kept nude
~ his ~ell only when a doctor states in writing that the
mmate s health will not thereby be affected and that the
~te presents a substantial risk of injuring himself if
given garments.

The instances of chaining, denial of clothing, and
exposure to cold have, on the evidence, not been
everyday occurrences. New regulations in Guideline
[**76] 800 also purport to outlaw some of these
practices. Nevertheless injunctive relief seems
a~propriate for the reason that in the past punishments of
this ~o~ have been inflicted by guards acting alone.
Adnumstrators, in other words, have not been in
complete control of their subordinates. There is no
particular reason to believe that this situation is being

remedied. See Landman v. Peyton, supra. Only
injunctive relief will adequately protect the plaintiff
class.

On occasion prisoners in solitary confinement have
be'!!f deprived of their mattresses and blankets as
punishment for misconduct. The new guidelines
authorize this to be done to punish "destructive
behavior." In the past this [*649] has been done for
such offenses as noisemaking, as in Moon's case. The
penalty is undoubtedly harsh., but the Court is not
persuaded that it is cruel and unusual. There is no
evidence that it had a substantial effect upon anyone's
health. If the cell is otherwise clean, and well heated,
and the prisoner keeps his clothing, it should not be
det:ime.ntal. Other cases holding solitary confinement,
which mcluded a denial of bedding, cruel and unusual
generally included the element (**77] of unsanitary
conditions. See Wright v. McMann, supra, 321 F. Supp.
at 139-141: Knuckles v. Prasse, 302 F. Supp. 1036,
1061-1062 (E.D. Pa. 1969); Hancock v. Avery, 301 F.
Supp. 786, 792 (M.D. Tenn. 1969); Jordan v. Fitzharris,
257 F. Supp. 674 (N.D. Calif. 1966).

The practice of crowding several men into· a single
"solitary" cell, however, must be condemned. Wade
Edinond Thompson was held for twenty-four days in a
meditation cell at Field Unit No.7. When frrst "jailed,"
he was put in a one-man cell with six or seven others.
All had apparently refused to work in cold weather, but
there is no evidence that any threatened violence.
Thompson was taken briefly· to. a solitary cell at another
camp, but then for some reason he was returned to Unit 7
and kept for a further two weeks in a cell with three other
men. Three men slept on two mattresses, and the fourth
slept in one comer with his feet stretched over the others.
They were also denied the usual Bible to read. Several
administrators stated that more than one man should be
put into a solitary cell only if emergency conditions
required it. In Thompson's case, however, no such
justification is shown. Clearly if a number of 1**78)
men had earned a term in meditation, the authorities had
th~ capacity to distribute them among various penal
UnItS. The crowding is thus shown unnecessary and
takes on a vindictive aspect.

Cases involving overcrowding in prison cells have
generally included aggravating conditions such as denial
of clothing, unhygienic conditions, and other abuses.
Anderson v. Nosser, supra; Knuckles v. Prasse. supra.
Here there is no sign that health was in fact jeopardized.
Anderson and Knuckles concerned conditions that
prevailed for less than three days. Four men here were
penned like animals in a small cell, designed for one, for
fourteen days without respite. Lack of space made
sleeping very difficult. If confined men retain any claim
at all to human dignity, they cannot be needlessly so
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dealt with for such long periods of time. The system's
new guidelines provide that superintendents shall
"proceed to alleviate [excess occupancy] as promptly as
possible." Again, in view of the system's past difficulties
in securing compliance with its regulations at lower
levels, the Court shall enjoin extended, unnecessary
confinement in solitary cells of more men than the cell
was (**79] meant to hold.

Tear gas has also been used to silence noisy,
misbehaving men while confmed to their cells. Thomas
Jefferson was gassed three times, and others have been
gassed in their cells at the penitentiary. The problem of
dealing with convicts who persist in disturbing entire cell
blocks and inciting others to join in the disorder is a real
one. The Court has not found any instances of gassing
men in cells who were not currently disruptive. Yet the
use of gas to disable a man physically who poses no
present physical threat constitutes a form of corporal
punishment, the use of which in such a situation is
generally disapproved. Undoubtedly it is effective, but it
is painful, and its abuse is difficult to forestall. The
problem appears to arise because there appears to be no
way to isolate a misbehaving inmate to an area where his
rantings will not disturb anyone. This' difficulty is,
however, one of the system's own creation. If chaining a
man to his bars, punishing him with a strap, and other
corporal punishment should be enjoined, 'Jackson v.
Bishop, supra, this Court cannot make a principled
distinction which would pemrit the use of tear gas to'
punish or control [**80] the nonthreatening inmate.

(*650] There was evidence, furthermore, that some
inmates were not permitted to shower during extended
stays in solitary. Relief on this score will be denied
because there is no proof that at such times they were
also denied the necessary sanitary items so that they
might wash in their cells.

The Court would not enter upon a review of the
procedural aspects of prison discipline were there a lack
of evidence in this case that discipline had been imposed
upon men guilty of no infraction. Unfortunately, there is
credible evidence to the contra. Many of the prisoner
witnesses, who testified that they were placed in solitary
cells or lost certain privileges, readily admitted that they
had disrupted legitimate prison functions. Others,
however, just as plainly were penalized for
communicating with courts or lawyers in a fashion that
might not be punished, for protected litigation activities,
for offenses that simply had not occurred, or on the basis
of unfounded suspicion. In other cases the reasons men
were punished cannot be determined with certainty; had
more explicit procedural directions been followed in
such cases there might well be no question [**81] now.
These factors distinguish this case from Sostre v.
McGinnis, supra, where the evidence did not disclose a

pattern of due process violations, and from such cases as
Bums v. Swenson, 430 F.2d 771 (8th Cir. 1970), and
Courtney v. Bishop, 409 F.2d 1185 (8th Cir. 1969),
where procedural faults did not work to deny any

-fun~mentalrights.

Still, matter for preliminary inquiry is whether this
Court ought to consider any claim of unlawful denial of
good time credit prior to the exhaustion of state court
remedies. The general rule is that the 1871 Civil Rights
Act, 42 U.S. C. § 1983, will not serve as a substitute for
the federal habeas corpus remedy, such that one might
avoid the exhaustion requirement by invoking the
fonner. Rodriguezv. McGinnis. 451 F.2d 730 (2d Cir.
1971). So stated, the rule begs the question: When must a
claim be presented in habeas?

Recent caselaw has expanded the scope of federal
habeas corpus, so that the writ is available to achieve
relief other than immediate release. See. e.g., Peyton v.
Rowe, 391 U.s. 54, 88 S. Ct. 1549. 20 L. Ed. 2d 426
(1968). In consequence it has been said that "[insofar] as
one attacks only the state computation of sentence­
service, [**82J and not the validity of the entire
sentence, habeas corpus is still the proper remedy in
those exceptional cases where the state's computation of
service ofa sentence presents a federal question." Schiro
v. Peyton, No. 13,086, memo decis. (4th Cir. 1968).

In a sense, of course, any claim of violation of a
prisoner's constitutional rights amounts to an allegation
that he is "in custody in violation of the Constitution'" ...
...." 28 U.s.c. § 2254(a). Still it has long been clear that
many such claims, whether or not they might have been
raised in a habeas case, see Developments in the Law -­
Federal Habeas Corpus, 83 Harvard L. Rev. 1038, 1079­
87 (1970), are nonetheless properly presented in a civil
suit in equity. nl Prevailing precedent in this Circuit
pennits claims that good behavior time has been
arbitrarily denied, and that injunctive relief is therefore
owing, to be litigated in § 1983 actions, (*651] and
indeed disapproves the use of habeas corpus. Roberts V.

Pegelow. 313 F.2d 548 (4th Cir. 1963). If the scope of
habeas has since expanded, see Johnson v. Avery, supra;
Peyton v. Rowe. supra, there is nonetheless no reason to
assume that the ambit of § 1983 has (**83J thereby pro
tanto contracted. Other circuits as well have dealt with
"good time" claims under the Civil Rights Act. United
States ex reI. Campbell v. Pate, 401 F.2d 55 (7th Cir.
1968),' Douglas v. Sigler, 386 F.2d 684 (8th Cir. 1967).
The rule of Rodriguez v. McGinnis, supra, does not
prevail in this C;:ircuit.

n1 See, e.g., McDonough v. Director of
Patuxent, 429 F.2d 1189 (4th Cir. 1970); Blanks
v. Cunningham, 409 F.2d 220 (4th Cir. 1969);
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Jackson v. Godwin, 400 F.2d 529 (5th Cir.
1968); Abernathy v. Cunningham. 393 F.2d 775
(4th Cir. 1968); Arey v. Peyton, 378 F.2d 930
(4th Cir. 1967); Landman v. Peyton, 370 F.2d
135 (4th Cir. 1966); Howard v. Smyth, 365 F.2d ­
428 (4th Cir. 1966); Coleman v. Peyton, 362
F.2d 905 (4th Cir.), cert. denied, 385 Us. 905, 87
S. Ct. 216. 17 L. Ed. 2d 135 (1966); Rivers v.
Royster, 360 F.2d 592 (4th Cir. 1966); Edwards
v. Duncan, 355 F.2d 993 (4th Cir. 1966); Hirons
v. Director. Patuxent 1nst., 351 F.2d 613 (4th Cir.
1965); Childs v. Pegelow. 321 F.2d 487 (4th Cir.
1963), cen. denied 376 U.s. 932, 84 S. Ct. 702,
11 L. Ed. 2d 652 (1964); Roberts v. Pegelow, 313
F.2d 548 (4th Cir. 1963); Sewell v. Pegelow, 291
F.2d 196 (4th Cir. 1961).

(**84)

Whether certain procedural prereqUIsItes are
required before intraprison discipline is imposed is
governed by conventional due prOl;ess standards, adapted
as may be necessary to the prison environment. The
argument that the right to be free of the substantial
restraints of solitary confmement, "padlock," or
maximum security segregation or to earn statutory "good
time" are matters of mere legislative or administrative
grace fails in the face of current constitutional doctrine.

The constitutional challenge cannot be answered by an
argument that public assistance benefits are "a 'privilege'
and not a 'right.'" Shapiro v. Thompson, 394 Us. 618,
627 n. 6, 89 S. Ct. 1322. 22 L. Ed. 2d 600 (1969).
Relevant constitutional restraints apply as much to the
withdrawal of public assistance benefits as to
disqualification for unemployment compensation,
Sherbert v. Verner, 374 US. 398, 83 S. Ct. 1790, 10 L.
Ed. 2d 965 (1963); or to denial of a tax exemption,
Speiser v. Randall, 357 u.s. 513, 78 S. Ct. 1332, 2 L. Ed.
2d J460 (1958); or to discharge from public
employment, Slochower v. Board of Higher Education,
350 US. 551, 76 S. Ct. 637.100 L. Ed. 692 (1956). The
extent to which procedural (**85) due process must be
afforded the recipient is influenced by the extent to
which he may be "condemned to suffer grievous loss,"
Joint Anti-Fascist Refugee Committee v. McGrath, 34J
u.s. 123, J68. 71 S. Ct. 624. 95 L. Ed. 817 (1951)
(Frankfurter, J., concurring) and depends upon whether
the recipient's interest in avoiding that loss outweighs the
governmental interest in summary adjudication.
Accordingly, as we said in Cafeteria & Restaurant
Workers Union v. McElroy, 367 U.S. 886, 895, 81 S. Ct.
J743, 6 L. Ed. 2d 1230 (1961), "consideration of what
procedures due process may require under any given set
of circumstances must begin with a detennination of the

precise nature of the governmental function involved as
well as of the private interest that has been affected by
governmental action." See also, Hannah v. Larche. 363
Us. 420, 440. 442, 80 S. Ct. 1502. 4 L. Ed. 2d 1307
(1~0). Goldberg v. Kelly, 397 Us. 254. 262-263, 90 S.
Ct. 101 J, 25 L. Ed. 2d 287 (1970); see also, Caulder v.
Durham Housing Authority, 433 F.2d 998 (4th Cir.
1970).

Our Court of Appeals has given effect to this
principle in a closely related area, that of parole
revocation. Bearden v. South Carolina, 443 (**86) F.2d
1090 (4th Cir. 1971). The court there required, at a
minimum, notice of allegations said to amount to
noncompliance with parole conditions, and an
opportunity for a hearing at which one might present
witnesses. The Fourth Circuit has also expressed concern
over the lack of cenain due process elements in the
Penitentiary, which lack may bring about the
arbitrariness that the due process clause forbids. In
Landman v. Peyton, supra, the court took note that the
entrusting of disciplinary matters to guards, so that
contact between prisoners and administrators is seldom
made, invites capricious and partial decision making.
1d.; 370 F.2d J4J.

In dictum, the Second. Circuit has recognized the
requirement of procedural fairness:

We would not lightly condone the absence of such basic
safeguards against arbitrariness as adequate notice, an
opportunity for the prisoner to reply to charges lodged
against him, and a reasonable investigation into the
(*652J relevant facts -- at least in cases of substantial
discipline. Sostre v. McGinnis, supra.

That case has been followed in this Circuit in Bundy v.
Cannon, 328 F. Supp. 165 (D. Md., 1971), where the
court (**87J required procedural safeguards prior to
withholding of good time credit, transfer to maximum
security, and solitary confmement.

Similar possible penalties were found sufficiently
grievous in Clutchette v. Procunier, 328 F. Supp. 767
(N.D. Cal., 1971), to require notice, hearing before an
impartial tribunal, confrontation, the presentation of
witnesses. counselor a substitute, and written
factfindings~ See also, Nolan v. Scafati, 430 F.2d 548
(1st Cir. J970);Meola v. Fitzpatrick. 322 F. Supp. 878, 8
Cr. L. Rptr. 2404 (D. Mass. 1971); Carothers v. Follette,
supra; Kritsky v. McGinnis. 313 F. Supp. 1247 (N.D.N. y.
1970); Morris v. Travison0, 3JO F. Supp. 857 (D. R.I.
1970).

As directed in Cafeteria Workers, supra, the Court
must identify and analyze the precise nature of the
individual interest at stake and compare it with the
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purpose and function of the governmental body. See
also, Hannah v. Larche, supra. 363 u.s. 440-453. 80 S.
Ct. 1502. The disciplinary function fulfilled in the
decision to place a man in solitary confinement, to deny
good time credit, to "padlock" him in his cell ­
involuntarily, or to impose the substantial disabilities of
maximum security confmement, (**88) adjudicates the
question of a substantial deprivation or grievous injury.
Whether cast in terms of a fmding of unfitness to
circulate in the general population or seen as a
determination of guilt, the decision to place a man under
greater than usual restraint is founded upon a fmding of
noncompliance with general prison standards. Cf.
Goldberg v. Kelly, supra. The effort to depict "C" cell
and the like as a rehabilitative facility, usable at the penal
authority's discretion, is unsuccessful. See Howard v.
Smyth, supra.

The individual interest at stake is obvious -- the
avoidance of severe punishment. The privileges at stake
are substantial. A man in solitary confinement is denied
all hwnan intercourse and any means of diversion.
Padlock confmement isolates the individual as well from
his fellows. Maximwn security confmement is a lesser
penalty, but like the others it interrupts a prisoner's
efforts at rehabilitation and curtails many recreational
activities. Loss of good time credit may in effect amount
to an additional prison sentence. On the other hand, the
effect on a man in prison of a further sixty day term may
be less than the effect of a sixty day jail (**89) term on
a free man. The prisoner, one assumes, has already
suffered loss of his job and damage to his reputation, and
his family ceased to rely upon him, when he was
convicted, whereas the free man may find these interests
imperiled by even a short sentence. The losses which
ensue from a prison disciplinary action may not be as
lasting as the employment. opportunities at stake in
Greene v. McElroy, 360 U.s. 474, 79 S. Ct. 1400, 3 L.
Ed. 2d 1377 (1959) and Willner v. Committee On
Character and Fitness, 373 U.S. 96, 83 S. Ct. 1175. 10 L.
Ed. 2d 224 (f963). At the same time deprivation may be
momentarily as telling as the loss of financial support or
housing which were treated in Goldberg and Caulder.

A proper consideration is the effect that the
introduction of procedural safeguards may have on
legitimate prison functions both within and without the
ambit of discipline. The security of a population confined
against its will in close quarters is a prime concern.
Moreover, administrators must have a certain leeway in
allocating scarce resources available for rehabilitative
purposes. The speed with which misbehavior is
punished may rightly be considered essential to its
effectiveness. (**90] Administrators with many
nondisciplinary duties must not be sidetracked from their
tasks. Millor on-the-spot exactions for minor offenses

may well be deemed necessary to keep order effectively;
it is not only major regulations, after all, that must be
enforced.

(*653) However, to say that individual rights may
be-s!crificed to custodial or rehabilitative necessity is not
to state that courts will not inquire as to the need for such
sacrifices and the reality of the claimed benefits. In re
Gault, supra, 387 U.S. 17-31,87 S. Ct. 1428.

In these adjudicatory proceedings the Court
concludes that certain due process rights are both
necessary and will not unduly impede legitimate prison
functions.

First, the decision to punish must be made by an
impartial tribunal. This bars any official who reported a
violation from ruling. Goldberg v. Kelly, supra, 397 u.s.
271,90 S. Ct. 1011; Escalera v. New York City Housing
Authority, 425 F.2d 853. 863 (2d Cir. 1970). A
substantial question arises whether field unit officials can
ever so divorce themselves from events in their small
units sufficiently to sit impartially. The Court has not
been shown that this is impossible, but [**91] in any
individual case participation in occurrences giving rise to
a charge shall bar any man from sitting in judgment.
There appears to be no reason to require that the
disciplinary board be composed of any specific number
of individuals. Each member of a panel must, however,
be free of prior involvement with the incident under
examination so that he may settle the case on the basis of
the evidence at the hearing.

Second, there shall be a hearing. Disposition of
charges on the basis of written reports is insufficient.
Prisoners are not as a class highly educated men, nor is
assistance readily available. If they are forced to present
their evidence in writing, moreover, they will be in many
cases unable to anticipate the evidence adduced against
them. Particularly where credibility and veracity are at
issue *** written submissions are a wholly unsatisfactory
basis for decision." Goldberg v. Kelly. supra, 397. U.s.
269. 90 S. Ct. 1021. Necessarily a hearing encompasses
the right to present evidence in defense, including the
testimony of voluntary witnesses.

A hearing must be preceded by notice in writing of
the substance of the factual charge of misconduct. Only
with written (**92) notice can a prisoner prepare to
meet claims and insist that the hearing be kept within
bounds. In re Gault, supra, 387 U.S. 33, 87 S. Ct. 1428.
A reasonable interval to prepare a defense must be
allowed as well, but the Court declines to fix any definite
period. Rather whether a trial has been too speedy must
be determined on a case-by-case basis.

Cross-examination of adverse witnesses likewise is
necessary. The Court appreciates the concern of prison
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officials that interrogation by prisoner of the guard force
may be at variance with their ordinary respective
positions in the penal hierarchy. Because most
disciplinary cases will turn on issues of fact, however,
the right to confront and cross-examine witnesses is ­
essential. Escalera v. New York City Housing Authority,
supra, 425 F.2d 862. It is, however, well within the
power of the disciplinary official or tribunal to restrict
questioning to relevant matters, to preserve decorum, and
to limit repetition.

Fundamental to due process is that the ultimate
decision be based upon evidence presented at the
hearing, which the prisoner has the opportunity to refute.
Goldberg v. Kelly, supra, 397 U.S. 271,90 S. Ct. lOll,'
[**93J Escalera v. New York City Housing Authority,
supra, 425 F.2d 862-863. "To demonstrate compliance
with this elementary requirement, the decision maker
should state the reasons for his determination and
indicate the evidence he relied on," Goldberg v. Kelly,
supra, 397 U.S. 271, 90 S. Ct. 1022. To permit
punishment to be imposed for reasons not presented and
aired would invite arbitrariness and nullify the right to
notice and hearing.

The Court will not require an appellate procedure.
However, if higher authorities than the disciplinary
conunittee feel duty bound to re·examine decisions, their
review must be restricted to the charge made and the
evidence presented. The practice of going outside the
record in search of bases for punishment [*654) must
cease. "It is as much a violation of due process to send
an accused to prison following conviction of a charge on
which he was never tried as it would be to convict him
upon a charge that was never made." Cole v. Arkansas,
333 U.s. 196, 68 S. Ct. 514, 92 L. Ed. 644 (1948).

In addition, for the reason that the evidence shows
that some imnates are unfortunately intellectually unable
to represent themselves in discipline hearings, [**94]
the tribunal should permit a prisoner to select a lay
adviser to present his case. This may be either a member
of the noncustodial staff or another inmate, serving on a
voluntary basis. See Bundy v. Cannon, supra. Notice of
charges shall include the information that such assistance
is available.

In other instances where proceedings may result in
the loss of substantial rights, the right to representation
by counsel has been considered an essential element of
due process. "Counsel can help delineate the issues,
present the factual contentions in an orderly manner,
conduct cross-examination, and generally safeguard the
interests of the recipient." Goldberg v. Kelly, supra, 397
U.s. 270, 90 S. Ct. 1022; see Caulder v. Durham
Housing Authority; supra, 433 F.2d 1004. Following
Bearden v. South Carolina, 443 F.2d 1090' (4th Cir.

1971). it seems that there is no requirement that the state
provide legal aid. However, where substantial sanctions
are possible and the assistance of counsel may be of
benefit, retained counsel is necessary to protect the fact­
~g and adjudication process unless there is shoMl
some "compelling governmental interest in summary
adjudication," Caulder (**95] v. Durham Housing
Authority, supra, 433 F.2d 1004 n. 3. the fulfillment of
which is inconsistent with the right to retained COWlSel.
Cf. Brown v. Peyton, supra, 437 F.2d 1231. The state
has not endeavored to do so, other than by testimony that
the presence of counsel might turn the hearing into a
"hassle." The Court does not accept this speculation as
well-founded. Experience with pro se trial litigants
indicates that the contrary is more likely true. On the
other hand, the Court has observed that prison officials
legitimately desire to conduct disciplinary proceedings
speedily. Therefore a prisoner who desires to secure
cOWlSel for hearing may be required to notify the
committee of that fact, and postponement of the hearing
to secure counsel may reasonably be limited to four days.

These minimum due process standards are necessary
when solitary confinement, transfer to maximum security
confiriement, or loss of good time are imposed, or a
prisoner is held in padlock confinement more than ten
days.

The imposition of the minor fines disclosed by the
evidence, for example, or, hypothetically, loss of
commissary rights, restriction of individual recreational
privileges, 1**96] or padlocking for less than ten days,
do not require this panoply of guaranties. The right to be
represented by another may be omitted. Written notice
may be dispensed with, and appellate review need not be
formally conducted. The Court will only require verbal
notice and the opportunity for a hearing before an
impartial decision maker, with a chance to cross-examine
the complaining officer and to present testimony in
defense. As always, however, procedural foxmality may ,
not shield arbitrary action. Impartiality and a chance to
air the facts maybe expected to prevent arbitrary action
as well as the good faith· factual errors which the Court
has observed in the record.

Few of the opinions to date on prison discipline treat
in depth the real problem of vagueness in institutional
regulations. The evidence, however, shows that the
purposes of the constitutional requirement of reasonable
specificity -- fair warning so that one may conform to the
rules, and exactness so that arbitrary penalties or
penalties for protected conduct will not be imposed ­
have been ill-served. by the rules enforced against
Virginia prisoners. Particularly in a situation where the
safeguard of public trial 1**97) is absent, cf. McKeiver
v. Pennsylvania, 403 u.s. 528, 91 S. Ct. J976, 29 (*655)
L. Ed. 2d 647 (/971) (Brennan, J., concurring and
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dissenting), and necessarily so, other procedural
safeguards against arbitrariness should not be slighted.
Morris v. Travisono, supra, 310 F. Supp. 861, notes the
seriousness of the problem, but does not resolve it.
Talley v. Stephens, 247 F. Supp. 683 (E.D. Ark. 1965), ­
required in cases of corporal punishment that
recognizable standards of conduct be set. Likewise it is
settled that imprisonment does not remove a prisoner's
right to be free from arbitrary sanctions. Landman v.
Peyton, supra. The Constitution requires even of minor
criminal laws that they give in advance fair notice of
forbidden acts. Palmer v. City ofEuclid, 402 U.S. 544,
91 S. Ct. 1563.29 L. Ed. 2d 98 (1971); Bouie v. City of
Columbia, 378 U.s. 347, 84 S. Ct. 1697, 12 L. Ed. 2d 894
(1964). Virginia prisoners have been penalized for such
ill-defmed offenses as "misbehavior" and "agitation."
Recent amendments to discipline procedure have not
sharpened the outlines of these offenses. On the other
hand, existing regulations governing maximum security
facilities, which [**98) are in the record, demonstrate
that the prison authorities are capable of phrasing their
requirements with reasonable specificity. The Court
does not imply approval of all of those rules; they show,
however, that the authorities themselves believe in the
practical value and feasibility of rules. See also the
disciplinary code reproduced in Bundy v. Cannon, supra.

To recanvass the full range of justifications for the
vagueness doctrine would unduly prolong this opinion.
For useful commentary, see McGautha v. California, 402
u.s. 183, 91 S. Ct. 1454, 28 L. Ed. 2d 711 (1971)
(Brennan, J., dissenting); Soglin v. Kauffman, 418 F.2d
163 (7th Cir. i969). In the prison context these
considerations argue for application of the requirement:

1. At least in Virginia, where discipline has been
used to suppress litigation efforts, the need exists to
establish in advance, to avoid a chilling effect, the limits
of administrators' power.

2. Like other elements of due process, prior notice of
standards of behavior enhances the prisoner's sense of
fair treatment and contributes to rehabilitation. See In re
Gault, supra.

3. Equal treatment of similar conduct -- at least to
the extent of 1**99) recording offenses, if not in
penalties -- will be more certain with fixed rules.

4. The ingredient, in vagueness law, of something
like a doctrine forbidding delegation of legislative
powers is essential in prison, where the risk of arbitrary
action by lower officials is great.

5. The need for judicial review ofprison disciplinary
actions may greatly decrease in the future if violations of
existing rules can be shown.

6. Prison life is highly routine; it therefore ought not
to be difficult to establish in advance reasonably clear
rules as to expected behavior.' Automatic compliance
may be expected of many.

...". Specificity has been required in the academic
sphere, where administrators likewise are not specialists
in legislation.

8. Severe sanctions may result in prison; the greater
the individual loss, the hig~er the requirements of due
process.

Countervailing considerations deserve mention:

1. Life is complex in prison as well as outside, and
all fonDS of misbehavior cannot be anticipated.· Some
may go unpunished for want of a rule.

. 2. Administrators ought not to be put to the choice
of foregoing discipline in such cases or resortiDg to the
ordinary criminal process, for flexibility 1**100) may
work to the benefit of the institution and the inmates as
well.

3. Legalistic wrangling over whether a rule was
broken may visibly undermine the administration's
position of total authority, necessary for security's sake.

4. Prisoners, unlike free men, must well know that
they are considered potentially dangerous men and must
expect to be highly regimented. In such cases the law
requires less in the way of [*656] notice, and places a
greater burden on the individual to make inquiry or ask
permission before acting. Cf. United States v.
international Minerals & Chemical Corp., 402 u.s. 558.
91 S. Ct. 1697,29 L. Ed. 2d 178 (1971).

The objections to the application of some vagueness
principle may all be met simply by relaxing the standard
somewhat in deference to the state's legitimate needs,
rather than by abandoning it. The Court concludes,
therefore, that the existence of some reasonably definite
rule is a prerequisite to prison discipline of any
substantial sort. Regulations must in addition be
distributed, posted, or otherwise made available in
writing to inmates. Discussion here will be confmed to
those bases for punishment disclosed in the evidence.

"Misbehavior" [**101] or "misconduct," for which,
for example, Jefferson and Scott were penalized, offers
no reasonable guidance to an inmate, Giaccio v.
Pennsylvania, 382 U.s. 399, 86 S. Ct. 518. 15 L. Ed. 2d
447 (1966), whereas it leaves the administrator
irresponSible to any standard. Penalties may not be
imposed on this ground.

"Agitation" appears to encompass discussing
litigation with other prisoners, assisting them in
litigation, or advising them as to the law. It also
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includes, as is apparent from Thompson's case,
complaining to the authorities, and according to
Cunningham, it may include the giving of incorrect legal
advice. Prison authorities may legitimately fear the
incitement of rule violations and the interruption of
orderly activities, and may punish men who engage in
such conduct. However, the ban on "agitation" at once
gives no fair warning that certain conduct is punishable
and, in practice, includes the rendition of legal advice
and the preparation of legal pleadings, protected
activities.

On the other hand, the Court is not persuaded that
the offenses of "insolence," "harassment," and
"insubordination," directed against custodial or
administrative personnel, are unduly vague. This
1**102J is not to say, however, that in a given case the
imposition of sanctions on such grounds may not be
found arbitrary ifnot based on evidence.

The evidence has shown as well certain instances of
the imposition of penalties for constitutionally protected
activities. The law by now should be clear that whereas
prison officials may reasonably regulate the preparation
of legal pleadings. in service of valid state interests, they
may not prohibit or punish inmates for conducting
litigation of their own or for rendering assistallce to other
inmates, in the absence of any other adequate source of
legal aid. Johnson v. Avery. supra; Ex parte Hull, supra;
Nolan v. Scafati. supra; Gittlemacker v. Prasse, 428 F.2d
1 (3d Cir. 1970),' Blanks v. Cunningham, supra;
Landman v. Peyton, supra; Coleman v. Peyton, supra,'
Edwards v. Duncan, supra; Meola v. Fitzpatrick, supra.
These rights have been construed to extend to prisoners
desiring to sue under the Civil Rights Act, Nolan v.
Scafati, supra; Blanks v. Cunningham, supra. There is
also a corollary right to communicate for the purposes of
enlisting an attorney's aid. McDonald v. Director, supra.
The evidence (**103) as to procedural irregularities
makes it unnecessary to analyze in depth how these
rights have been abridged in disciplinary proceedings
according to the evidence. Nevertheless express findings
of fact have been made as to each instance in which such
abuses were disclosed, for the sake of a complete record.

The exercise of the right to contest confmement or
punislunent has also been restricted by less sophisticated
means. Landman and Hood were transferred to the
Penitentiary from lower security institutions. Arey was
kept in maximum security for many months, and some of
his letters to attorneys simply were not mailed. Hood's
correspondence with counsel was intercepted and copied.
Landman and Johnson were explicitly told to refrain
from filing complaints or, in Landman's case, doing so
for others. Landman's papers too have been taken
1*657) or destroyed. Mason was kept in "C" cell as
retribution for his successful desegregation suit.

In addition, for many years persons held in
meditation could not file suits or write to counsel.
Counsel have suggested that recently this prohibition has
been lifted. In view of the difficulty, which the Court

- ha~mentioned before, which (**104} administrators
have experienced in securing compliance with
regulations by subordinates, and the tardiness of changes
in regulations, injunctive relief is nonetheless due.
Lankford v. Gelston, 364 F.2d 197, 203 (4th Cir. 1966);
Rakes v. Coleman, 318 F. Supp. 181 (E.D. Va. 1970).

Arey's attempts to communicate with a state
legislator likewise deserves relief, on the evidence. The
Court can conceive no interest that the State's executive
ann might have in keeping whatever .information
penitentiary inmates may have out of the hands of
lawmakers. Compare New York Times Co. v. United
States, 403 U.S. 713, 91 S. Ct. 2140, 29 L. Ed. 2d 822
(1971). No witness has suggested one. Interruption of
mail to public officials infringes upon the first
amendment rights of prisoners· and likewise the right of
legislators to be infonned. Palmigiano v. Travisono. 317
F. Supp. 776, 786 (D.R./. 1970). An injunction shall
issue as to this practice.

Appropriate relief for the class shall look both to
past and to future violations. Damages are not at issue in
this instant proceeding. The Court shall direct that all
good time lost as a result of hearings conducted without
compliance with the standards (**105) set forth herein
be restored, with-leave to retrY those punished within a
reasonable time. Those confined in padlocked or solitary
cells likewise shall be released, subject to retrial. Men
reasonably thought dangerous may be detained apart
from the general population pending their hearings.
Inmates in "C" cell and other maximum security units
shall be afforded hearings on the derelictions which gave
rise to their incarceration within thirty days or shall be
released to the general population. Injunctive relief shall
likewise be granted as to those practices deemed cruel
and unusual or violative of other constitutional rights.

Rehabilitative treatment, to repeat, constitutes no
talismanic state interest which will justify any exactions
from individual prisoners. In this case the state officials
have candidly not attempted to make it so; the word
rarely was spoken in th~ course of the trial. Partly
because they failed to assert the necessity for current
disciplinary procedures for the sake of rehabilitation, the
Court has presumed to intrude as it has into the workings
of the system.

For the time may come in the future when
substantial reasons for depriving men of various liberties,
(**106) to the end that their behavior may be amended,
may be presented. "Prison authorities have a legitimate
interest in the rehabilitation of prisoners, and may
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legitimately restrict freedoms in order to further this
interest, where a coherent, consistently applied program
of rehabilitation exists." Brown v. Peyton, supra, 437
F.ld 1231. At such time the best justification for the
hands-off doctrine will appear. While courts by -
defmition are expert in the field of quasi-criminal
procedures, their knowledge of the administration of
progr~ that educate and change men may rightly be
quesnoned. Likewise, it may be imagined that judicial

intervention or formal administrative procedures might
be positively harmful to some rehabilitative efforts.

This is not to say, of course, that courts should then
abandon the individual. However, where the state
suW'0rts its interest in certain practices by demonstrating
a substantial hope of success, deference may be owing,
and courts may tend to find certain right~, now protected
by conventional procedures, implicitly limited while a
man [**107) is incarcerated.
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FYOO Costs for 50% Maximum Good Time Credits for Misdemeanor Offenders

Local Cost State Cost
Misdemeanor Days Needed to FYOO Percent Per Inmate Per Inmate

Offenders Serving Reach 50% of Operating Local Day - Day -
Less than 50% of Sentences in Costs Per Funding Operating Operating Total Local Total State

Jail Name Sentence in FYOO FYOO Day FYOO Costs FYOO Costs FYOO Costs FYOO Costs FYOO

ACCOMACK COUNTY JAIL 67 1,077 $30.57 22.47% $6.87 $23.70 $7,398 $25,526
ALBEMARLE-CHARLOTTESVILLE REG. 221 2,498 $40.54 27.70% $11.23 $29.31 $28,051 $73,217
AMHERST COUNTY JAIL 69 2,145 $46.95 28.63% $13.44 $33.51 $28,833 $71,875
APPOMATTOX COUNTY JAIL 34 732 $69.26 21.21% $14.69 $54.57 $10,753 $39,945
ARLINGTON COUNTY DETENTION FAC 539 9,015 $92.12 51.65% $47.58 $44.54 $428,934 $401,528
AUGUSTA COUNTY JAIL 110 1,389 $40.68 15.87% $6.46 $34.22 $8,967 $47,537
BATH COUNTY JAIL (Now in New River) 4 44 $49.29 27.33% $13.47 $35.82 $593 $1,576
B.R.R.J. - BEDFORD 73 2,299 $46.41 30.54% $14.17 $32.24 $32,585 $74,111
BOTETOURT COUNTY JAIL 99 505 $56.47 29.85% $16.86 $39.61 $8,512 $20,005
BRUNSWICK COUNTY JAIL 77 1,641 $39.32 33.02% $12.98 $26.34 $21,306 $43,218
BUCHANAN COUNTY JAIL 29 163 $83.53 34.29% $28.64 $54.89 $4,669 $8,947
B.R.R.J - CAMPBELL 42 1,440 $46.41 30.54% $14.17 $32.24 $20,410 $46,420
CHARLOTTE COUNTY JAIL 32 472 $78.69 23.23% $18.28 $60.41 $8,628 $28,514
CHESTERFIELD COUNTY JAIL 756 9,394 $55.24 39.63% $21.89 $33.35 $205,650 $313,275
CULPEPER COUNTY JAIL 85 1,414 $77.35 38.64% $29.89 $47.46 $42,262 $67,111
DICKENSON COUNTY JAIL 36 446 $79.77 38.63% $30.82 $48.95 $13,744 $21,834
DINWIDDIE COUNTY JAIL 65 1,343 $42.38 43.75% $18.54 $23.84 $24,901 $32,015
FAIRFAX ADULT DETENTION CENTER 917 14,512 $107.75 75.64% $81.50 $26.25 $1,182,758 $380,910
FAUQUIER COUNTY JAIL 114 882 $63.22 56.09% $35.46 $27.76 $31,276 $24,484
FRANKLIN COUNTY JAIL 67 1,480 $42.45 21.31% $9.05 $33.40 $13,388 $49,438
CFFW REGIONAL ADULT DET CTR. 260 2,668 $57.71 30.40% $17.54 $40.17 $46,807 $107,163
GLOUCESTER COUNTY JAIL 38 394 $59.86 38.62% $23.12 $36.74 $9,108 $14,476
B.R.R.J. - HALIFAX 46 530 $46.41 30.54% $14.17 $32.24 $7,512 $17,085
HENRICO COUNTY JAIL 848 8,452 $61.48 46.48% $28.58 $32.90 $241,524 $278,105
HENRY COUNTY JAIL 112 2,079 $42.00 44.00% $18.48 $23.52 $38,420 $48,898
LANCASTER CORRECTIONAL CENTER 27 1,078 $67.02 30.77% $20.62 $46.40 $22,231 $50,017
LEE COUNTY JAIL 36 478 $41.42 23.96% $9.92 $31.50 $4,744 $15,055
LOUDOUN COUNTY JAIL 146 2,742 $81.44 45.97% $37.44 $44.00 $102,655 $120,654
MECKLENBURG COUNTY JAIL 94 1,473 $52.72 27.79% $14.65 $38.07 $21,581 $56,076
MIDDLE PENINSULA REGIONAL 99 1,078 $63.98 22.39% $14.33 $49.65 $15,442 $53,528
MONTGOMERY COUNTY JAIL 87 1,006 $37.38 16.18% $6.05 $31.33 $6,084 $31,520
NORTHAMPTON COUNTY JAIL 38 1,104 $63.88 37.05% $23.67 $40.21 $26,129 $44,395
NORTHUMBERLAND COUNTY JAIL* 18 895 $40.74 0.95% $0.39 $40.35 $346 $36,116
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PIEDMONT REGIONAL JAIL (1) 186 4,102 $29.25 1.15% $0.34 $28.91 $1,380 $118.604
CENTRAL VIRGINIA REGIONAL JAIL (1) 275 4.164 $39.76 0.80% $0.32 $39.44 $1,324 $164,236
PAGE COUNTY JAIL 42 275 $54.66 35.24% $19.26 $35.40 $5,297 $9.734
PATRICK COUNTY JAIL 14 244 $65.81 41.95% $27.61 $38.20 $6,736 $9,321
PITTSYLVANIA COUNTY JAIL 106 727 $39.71 16.00% $6.35 $33.36 $4.619 $24,250
PRo WILLIAM/MANASSAS REGIONAL 581 7,124 $78.06 42.78% $33.39 $44.67 $237,899 $318,200
RAPPAHANNOCK COUNTY JAIL 5 180 $91.91 21.61% $19.86 $72.05 $3.575 $12,969
ROANOKE COUNTY/SALEM JAIL 261 4,286 $60.46 36.36% $21.98 $38.48 $94,220 $164,911
ROCKBRIDGE REGIONAL JAIL 66 398 $72.13 19.53% $14.09 $58.04 $5,607 $23,101
ROCKINGHAM-HARRISONBURG REG. 147 7,245 $52.50 8.00% $4.20 $48.30 $30,429 $349,934
RUSSEll COUNTY JAIL 60 .663 $51.67 38.96% $20.13 $31.54 $13,347 $20,911
SCOTT COUNTY JAIL 30 739 $52.95 13.52% $7.16 $45.79 $5,290 $33,840
SHENANDOAH COUNTY JAIL 46 825 $51.14 22.20% $11.35 $39.79 $9,366 $32,824
SMYTH COUNTY JAIL 70 2,184 $51.47 23.10% $11.89 $39.58 $25,967 $86,444
SOUTHAMPTON COUNTY JAIL 43 1,856 $57.11 13.88% $7.93 $49.18 $14,712 $91,284
SUSSEX COUNTY JAIL 37 566 $71.43 28.03% $20.02 $51.41 $11,332 $29.097
TAZEWELL COUNTY JAIL 25 444 $43.11 42.25% $18.21 $24.90 $8,087 $11,054
WARREN COUNTY JAIL 33 470 $75.13 41.71% $31.34 . $43.79 $14,728 $20,583
WASHINGTON COUNTY JAIL 102 1,910 $41.59 28.54% $11.87 $29.72 $22,671 $56,766
NORTHERN NECK REGIONAL JAIL (1) 76 1,817 $40.74 5.53% $2.25 $38.49 $4,094 $69,931
WISE COUNTY JAIL 85 2,283 $49.95 17.97% $8.98 $40.97 $20,492 $93,544
DANVILLE CITY JAIL FARM 120 3,293 $40.02 47.13% $18.86 $21.16 $62,111 $69,675
MARTINSVILLE FARM 26 969 $53.19 27.20% $14.47 $38.72 $14,019 $37,522
NEWPORT NEWS CITY PRISON FARM 137 2,976 $57.02 55.53% $31.66 $25.36 $94,230 $75,462
PAMUNKEY REGIONAL JAIL 211 3,998 $54.90 33.58% $18.44 $36.46 $73,705 $145,785
RIVERSIDE REGIONAL JAIL 379 8,365 $52.00 31.01% $16.13 $35.87 $134,887 $300,093
VIRGINIA PENINSULA REGIONAL 341 4,871 $44.18 29.91% $13.21 $30.97 $64,367 $150,834
HAMPTON ROADS REGIONAL JAIL 179 4,272 $46.12 41.25% $19.02 $27.10 $81,273 $115,752
NEW RIVER REGIONAL JAIL 80 3,885 $49.29 27.33% $13.47 $35.82 $52,335 $139,157
PEUMANSEND CREEK REGIONAL ** 1 160 $63.71 25.9.5% . $16.53 $47.18 $2,645 $7,548
SOUTHSIDE REGIONAL JAIL 25 216 $61.97 6.57% $4.07 $57.90 $879 $12,506
ALEXANDRIA DETENTION CENTER 1,818 27,380 $96.02 49.52% $47.55 $48.47 $1,301,894 $1,327,133
BRISTOL CITY JAIL 55 1,142 $62.72 12.87% $8.07 $54.65 $9,218 $62,408
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FYOO Costs for 50% Maximum Good Time Credits for Misdemeanor Offenders

Local Cost State Cost
Misdemeanor Days Needed to FYOO Percent Per Inmate Per Inmate

Offenders Serving Reach 50% of Operating Local Day - Day.
Less than 50% of Sentences in Costs Per Funding Operating Operating Total Local Total State

Jail Name Sentence in FYOO FYOO Day FYOO Costs FYOO Costs FYOO Costs FYOO Costs FYOO

CHESAPEAKE CITY JAIL 283 4,621 $70.04 47.54% $33.30 $36.74 $153,866 $169,789
CLIFTON FORGE CITY JAIL*** 36 433 $57.77 40.59% $23.45 $34.32 $10,153 $14,861
DANVILLE CITY JAIL 83 1,907 $36.82 20.04% $7.38 $29.44 $14,071 $56,145
WESTERN TIDEWATER REGIONAL (1) 273 7,221 $39.84 8.80% $3.51 $36.33 $25,316 $262,368
RAPPAHANNOCK REGIONAL JAIL 406 8,359 $62.07 37.12% $23.04 $39.03 $192,595 $326,249
HAMPTON CORRECTIONAL FACILITY 311 4,964 $50.03 21.05% $10.53 $39.50 $52,277 $196,071
B.R.R.J.- LYNCHBURG 161 2,521 $46.41 30.54% $14.17 $32.24 $35,732 $81,268
MARTINSVILLE CITY JAIL 48 1,177 $53.19 27.20% $14.47 $38.72 $17,028 $45,576
NEWPORT NEWS CITY JAIL 146 4,868 $40.96 28.18% $11.54 $29.42 $56,189 $143,204
NORFOLK CITY JAIL 314 5,591 $39.25 24.88% $9.77 $29.48 $54,598 $164,848
PETERSBURG CITY JAIL 222 5,060 $45.83 33.73% $15.46 $30.37 $78,220 $153,680
PORTSMOUTH CITY JAIL 253 4,651 $44.97 21.01% $9.45 $35.52 $43,944 $165,212
RICHMOND CITY JAIL 2,680 26,409 $34.17 24.56% $8.39 $25.78 $221,628 $680,767
ROANOKE CITY JAIL 453 7,870 $49.89 26.20% $13.07 $36.82 $102,870 $289,764
VIRGINIA BEACH CORRECTION. CTR 697 9,127 $41.14 18.81% $7.74 $33.40 $70,629 $304,856

TOTALS 17,313 275,676 $6,228,054 $9,884,647

·Currently part of Northern Neck Regional Jail; used Northern Neck costs.

uFYOO data for Peumansend Creek was not available; used FY01 preliminary data for costs and average state and local share of costs information for regional jails from FY 00 was used.

•uFYOO data for Clifton Forge was not available due to closing mid-year: FY 99 costs and the local share of costs information for local jails from FYOO was used.

(1) Prelimary FY 01 local share of information was used; FY 00 data had larger numbers of Federal prisoners not present in FY 01 for 3 jails.

Piedmont continued to have local share of costs absorbed by Federal funds.

Source: Virginia State Crime Commission Analysis of Virginia State Compensation Board LIDS data for FY 00 and Jail Cost Report FY 00, September 2002.

3 9/26/2002



FY 00 Costs for 25% Maximum Good Time Credits for Misdemeanor Offenders

Misdemeanor Days Needed Percent Local Cost Per State Cost Per
Offenders Serving to Reach 75% FYOO Local Inmate Day- Inmate Day-
less Thim 75% of of Sentences Operating Funding FY Operating Operating Total Local Total State

Jail Name Offense in FYOO FY 00 Costs Per Day 00 Costs Costs Costs FY 00 Costs FY 00

ACCOMACK COUNTY JAIL 123 2,809 $30.57 22.47% $6.87 $23.70 $19.295 $66,576
ALBEMARLE-CHARLOTTESVILLE REG. 618 7,936 $40.54 27.70% $11.23 $29.31 $89,118 $232,607
AMHERST COUNTY JAIL 140 5,116 $46.95 28.63% $13.44 $33.51 $68,768 $171,428
APPOMATTOX COUNTY JAIL 53 1,724 $69.26 21.21% $14.69 $54.57 $25,326 $94,079
ARLINGTON COUNTY DETENTION FAC 922 25,540 $92.12 51.65% $47.58 $44.54 $1,215,193 $1,137,552
AUGUSTA COUNTY JAIL 309 4,226 $40.68 15.87% $6.46 $34.22 $27,283 $144,631
BATH COUNTY JAIL (Now in New River) 9 162 $49.29 27.33% $13.47 $35.82 $2,182 $5,803

B.R.R.J. - BEDFORD 148 5,760 $46.41 30.54% $14.17 $32.24 $81.640 $185,682

BOTETOURT COUNTY JAIL 191 2,253 $56.47 29.85% $16.86 $39.61 $37.977 $89,250

BRUNSWICK COUNTY JAIL 91 3,513 $39.32 33.02% $12.98 $26.34 $45,611 $92,520

BUCHANAN COUNTY JAIL 43 451 $83.53 34.29% $28.64 $54.89 $12,918 $24,754

B.R.R.J - CAMPBELL 136 3,380 $46.41 30.54% $14.17 $32.24 $47,907 $108,959

CHARLOnE COUNTY JAIL 51 1.040 $78.69 23.23% $18.28 $60.41 $19,011 $62,827

CHESTERFIELD COUNTY JAIL 1,462 23,662 $55.24 39.63% $21.89 $33.35 $517,999 $789,090

CULPEPER COUNTY JAIL 272 3,603 $77.35 38.64% $29.89 $47.46 $107,687 $171,005

DICKENSON COUNTY JAIL 52 1,119 $79.77 38.63% $30.82 $48.95 $34,482 $54,780

DINWIDDIE COUNTY JAIL 115 3,635 $42.38 43.75% $18.54 $23.84 $67,397 $86,654

FAIRFAX ADULT DETENTION CENTER 1,769 42,044 $107.75 75.64% $81.50 $26.25 $3,426,674 $1,103,567

FAUQUIER COUNTY JAIL 195 2,565 $63.22 . 56.09% $35.46 $27.76 $90,955 $71,204

FRANKLIN COUNTY JAIL 156 3,846 $42.45 21.31% $9.05 $33.40 $34,791 $128,471

CFFW REGIONAL ADULT DET CTR. 579 11,377 $57.71 30.40% $17.54 $40.17 $199,596 $456,970

GLOUCESTER COUNTY JAIL 103 1,248 $59.86 38.62% $23.12 $36.74 $28,851 $45,854

B.R.R.J. - HALIFAX 132 1,828 $46.41 30.54% $14.17 $32.24 $25,909 $58,928

HENRICO COUNTY JAIL 1,474 27,527 $61.48 46.48% $28.58 $32.90 $786,609 $905,751

HENRY COUNTY JAIL 247 6,122 $42.00 44.00% $18.48 $23.52 $113,135 $143,989

LANCASTER CORRECTIONAL CENTER 68 2,034 $67.02 30.77% $20.62 $46.40 $41,945 $94,373

LEE COUNTY JAIL 64 1,474 $41.42 . 23.96% $9.92 $31.50 $14,628 $46,425

LOUDOUN COUNTY JAIL 252 6,270 $81.44 45.97% $37.44 $44.00 $234,736 $275.893

MECKLENBURG COUNTY JAIL 173 4,099 $52.72 27.79% $14.65 $38.07 $60,054 $156,045

MIDDLE PENINSULA REGIONAL 266 4,502 $63.98 22.39% $14.33 $49.65 $64,492 $223,546

MONTGOMERY COUNTY JAIL 308 3,486 $37.38 16.18% $6.05 $31.33 $21,084 $109,223

NORTHAMPTON COUNTY JAIL 67 2,071 $63.88 37.05% $23.67 $40.21 $49,015 $83,280
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FY 00 Costs for 25% Maximum Good Time Credits for Misdemeanor Offenders

Misdemeanor Days Needed Percent Local Cost Per State Cost Per
Offenders Serving to Reach 75% FYOO Local Inmate Day· Inmate Day·
Less Than 75% of of Sentences Operating Funding FY Operating Operating Total Local Total State

Jail Name Offense in FYOO FYOO Costs Per Day 00 Costs Costs Costs FY 00 Costs FY 00

NORTHUMBERLAND COUNTY JAIL* 59 1,741 $40.74 0.95% $0.39 . $40.35 $674 $70,255
PIEDMONT REGIONAL JAIL (1) 433 9,662 $29.25 0.00% $0.00 . $29.25 $0 $282.614
CENTRAL VIRGINIA REGIONAL JAIL (1) 361 8,628 $39.76 1.15% $0.46 $39.30 $3,945 $339,104
PAGE COUNTY JAIL 98 1,046 $54.66 35.24% $19.26 $35.40 $20,148 $37,026
PATRICK COUNTY JAIL 44 636 $65.81 41.95% $27.61 -$38.20 $17,558 $24,297
PlnSYLVANIA COUNTY JAIL 183 2,923 $39.71 16.00% $6.35 -$33.36 $18,572 $97,501
PRo WILLIAM/MANASSAS REGIONAL 1,029 19,125 $78.06 42.78% $33.39 $44.67 $638,662 $854,236
RAPPAHANNOCK COUNTY JAIL 15 356 $91.91 21.61% $19.86 $72.05 $7,071 $25,649
ROANOKE COUNTY/SALEM JAIL 566 10,482 $60.46 36.36% $21.98 $38.48 $230,428 $403,313
ROCKBRIDGE REGIONAL JAIL 116 1,070 $72.13 19.53% $14.09 $58.04 $15,073 $62.106
ROCKINGHAM-HARRISONBURG REG. 246 12,615 $52.50 8.00% $4.20 $48.30 $52,983 $609,305
RUSSELL COUNTY JAIL 104 2,229 $51.67 38.96% $20.13 $31.54 $44,871 $70,301
scon COUNTY JAIL 80 1,886 $52.95 13.52% $7.16 $45.79 $13,502 $86,362
SHENANDOAH COUNTY JAIL 128 2,561 $51.14 22.20% $11.35 $39.79 $29,075 $101,894
SMYTH COUNTY JAIL 131 4,427 $51.47 23.10% $11.89 $39.58 $52,635 $175,223
SOUTHAMPTON COUNTY JAIL 73 4,707 $57.11 13.88% $7.93 $49.18 $37,312 $231,505
SUSSEX COUNTY JAIL 54 - 1,461 $71.43 28.03% $20.02 $51.41 $29,252 $75,107
TAZEWELL COUNTY JAIL 33 1,220 $43.11 -42.25% $18.21 $24.90 $22,221 $30,373
WARREN COUNTY JAIL 81 1,370 $75.13 41.71% $31.34 $43.79 $42,931 $59,997
WASHINGTON COUNTY JAIL 133 4,248 $41.59 28.54% $11.87 $29.72 $50,423 $126,251
NORTHERN NECK REGIONAL JAIL (1) 118 4,652 $40.74 5.53% $2.25 $38.49 $10,481 $179,042
WISE COUNTY JAIL 123 4,160 $49.95 17.97% $8.98 $40.97 $37,340 $170,452
DANVILLE CITY JAIL FARM 259 8,433 $40.02 47.13% $18.86 $21.16 $159,058 $178,430
MARTINSVILLE FARM 44 2,535 $53.19 27.20% $14.47 $38.72 $36.676 $98,161
NEWPORT NEWS CITY PRISON FARM 210 8,044 $57.02 55.53% . $31.66 $25.36 $254,699 $203,970

PAMUNKEY REGIONAL JAIL 419 9,490 $54.90 33.58% $18.44 $36.46 $174,952 $346,049

RIVERSIDE REGIONAL JAIL 745 19,929 $52.00 31.01% $16.13 $35.87 $321,359 $714,949

VIRGINIA PENINSULA REGIONAL 742 14,601 $44.18 29.91% $13.21 $30.97 $192,941 $452,131

HAMPTON ROADS REGIONAL JAIL 236 13,553 $46.12 41.25% $19.02 $27.10 $257,839 $367,225

NEW RIVER REGIONAL JAIL 137 7,222 $49.29 27.33% $13.47 $35.82 $97,287 $258,685

PEUMANSEND CREEK REGIONAL 1 251 $63.71 25.95% $1 6.53 $47.18 $4,150 $11,841

SOUTHSIDE REGIONAL JAIL 63 1,225 $61.97 6.57% $4.07 $57.90 $4,988 $70,926
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FY 00 Costs for 25% Maximum Good Time Credits for Misdemeanor Offenders

Misdemeanor Days Needed Percent Local Cost Per State Cost Per
Offenders Serving to Reach 75% FY 00 Local Inmate Day- Inmate Day-
Less Than 75% of of Sentences Operating Funding FY Operating Operating Total Local Total State

Jail Name Offense in FYOO FYOO Costs Per Day 00 Costs Costs Costs FY 00 Costs FY 00

ALEXANDRIA DETENTION CENTER 2,033 46,859 $96.02 49.52% $47.55 $48.47 $2,228,103 $2,271,298
BRISTOL CITY JAIL 71 2,431 $62.72 12.87% $8.07 $54.65 $19,623 $132,849
CHESAPEAKE CITY JAIL 460 11,395 $70.04 47.54% $33.30 $36.74 $379,419 $418,686
CLIFTON FORGE CITY JAIL 55 1,410 $57.77 40.59% $23.45 $34.32 $33,063 $48,393
DANVILLE CITY JAIL 101 3,266 $36.82 20.04% $7.38 $29.44 $24,099 $96,155
WESTERN TIDEWATER REGIONAL (1) 472 16,156 $39.84 8.80% $3.51 $36.33 $56,642 $587,013
RAPPAHANNOCK REGIONAL JAIL 825 18,035 $62.07 37.12% $23.04 $39.03 $415,533 $703,899
HAMPTON CORRECTIONAL FACILITY 418 10,554 $50.03 21.05% $10.53 $39.50 $111,147 $416,869
B.R.R.J.- LYNCHBURG 585 6,847 $46.41 30.54% $14.17 $32.24 $97,047 $220,723

MARTINSVILLE CITY JAIL 100 2,480 $53.19 27.20% $14.47 $38.72 $35,880 $96,031

NEWPORT NEWS CITY JAIL 259 9,227 $40.96 28.18% $11.54 $29.42 $106,503 $271,435

NORFOLK CITY JAIL 648 21,413 $39.25 24.88% $9.77 $29.48 $209,107 $631,354

PETERSBURG CITY JAIL 483 12,793 $45.83 33.73% $15.46 $30.37 $197,760 $388,543

PORTSMOUTH CITY JAIL 477 '11,902 $44.97 21.01% $9.45 $35.52 $112,452 $422,780
RICHMOND CITY JAIL 3,188 79,732 $34.17 24.56% $8.39 $25.78 $669,123 $2,055,319
ROANOKE CITY JAIL 779 19,236 $49.89 26.20% $13.07 $36.82 $251,437 $708,247
VIRGINIA BEACH CORRECTION. CTR 1,200 20,944 $41.14 18.81% $7.74 $33.40 $162,074 $699,562

TOTALS 29,806 697,590 $15,600,387 $24,405,156

·Currently part of Northern Neck Regional Jail; used Northern Neck costs.

uFYOO data for Peumansend Creek was not available; used FY01 preliminary data for costs and average state and local share of costs information for regional jails from FY 00 was used.

"'FYOO data for Clifton Forge was not available due to closing mid-year; FY 99 costs and the local share of costs information for lqcal jails from FYOO was used.

(1) Prelimary FY 01 local share of information was used; FY 00 data had larger numbers of Federal prisoners not present in FY 01 for 3 jails.

Piedmont continued to have local share of costs absorbed by Federal funds.

Source: Virginia State Crime Commission Analysis of Virginia State Compensation Board LIDS data for FY 00 and Jail Cost Report FY 00, September 2002.
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SENATE BILL NO. HOUSE BILL NO. _

1 A BILL to amend and reenact §§ 53.1-116 and 53.1-129 of the Code of Virginia, relating to

2 certain jail policies.

3 . Be it enacted by the General Assembly of Virginia:

4 1. That §§ 53.1-116 and 53.1-129 of the Code of Virginia are amended and reenacted as

5 follows:

6 § 53.1-116. What records and policy jailer shall keep; how time deducted or added for

7 felons and misdemeanants; payment of fine and costs by person committed to jail until he

8 pays.

9 A. The jail~r shall keep a ill...record describing each person committed to jail, the terms

10 of confinement, for what offense or cause he was committed I and when received into jai~ +he

11 jailer shall keep a~ record of each prisoner: and (iii) formal written policy stating the criteria

12 and conditions of earned credit in the facility.

13 Each prisoner Rot eligible for florole ~ndeF §§ 53.1 151, 5d.1 162 or § 53.1 15d

14 sentenced to 12 months or less for a misdemeanor or any combination of misdemeanors shall

15 earn good conduct credit at the rate of one day for each one day served, including all days

16 served while confined in jail prior to conviction and sentencing I in which the prisoner has not

17 violated the written rules and regulations of the jail unless a mandatory minimum sentence is

18 imposed by law. Prisoners eligible for parole under §§ 53.1-151,53.1-152 or § 53.1-153 shall

19 earn good conduct credit at a rate of fifteen days for each thirty days served with satisfactory

20 conduct.

21 The jailer may grant the prisoner additional credit for performance of institutional work

22 assignments or participation in a local work force program established under § 53.1-128 at the

23 rate of five days for every thirty days served. The time so deducted shall be allowed to each

24 prisoner for such time as he is confined in jail. For each violation of the rules prescribed herein,

1
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1 the time so deducted shall be added until it equals the full sentence imposed upon the prisoner

2 by the court.

3 However. any prisoner committed to jail upon a felony offense committed on or after

4 January 1, 1995, shafl not earn good conduct credit, sentence credit, earned sentence credit,

5 other credit, or a combination of any credits in excess of that permissible under Article 4 (§

6 53.1-202.2 et seq.) of Chapter 6 of this title. So much of an order of any court contrary to the

7 provisions of this section shall be deemed null and void.

S B. Notwithstanding the provisions of § 19.2-350. in the event a person who was

9 committed to jail to be therein confined until he pays a fine imposed on him by the court in

10 which he was tried should desire to pay such fine and costs, he may pay the same to the

11 person in charge of the jail. The person receiving such moneys shall execute and deliver an

12 official receipt therefor and shall promptly transmit the amount so paid to the clerk of the court

13 which imposed the fine and costs. Such clerk shall give him an official. receipt therefor and

14 shall properly record the receipt of such moneys.

15 Co The administrator of a local or regional jail shall not assign' a person to a

16 home/electronic incarceration program pursuant to subsection C of § 53.1-131.2 in a locality

17 which has a jail operated by a sheriff, without the consent of the sheriff.

18 § 53.1-129. Specific order permitting a prisoner to work on state, county, city, town,

19 certain private property or nonprofit organization property; bond of person in charge of

20 prisoners.

21 The circuit court of any county or city may, by specific order entered of record for an

22 identified individual prisoner, aflow f3oFsons a person confined in the jail of such county or city

23 who 6f6 is awaiting disposition of, or serving sentences imposed for, misdemeanors or felonies

24 to work on (i) state, county, city or town property, (ii) any property owned by a nonprofit

25 organization that is exempt from taxation under 26 U.S.C. § 501 (c) (3) or (c) (4) and that is

26 organized and operated exclusively for charitable or social welfare purposes on a voluntary

27 basis with the consent of the county. city, town or state agency or the local public service

2
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1 authority or upon the request of the nonprofit organization involved, or (iii) private property that

2 is part of a community improvement project sponsored by a locality or that has structures that

3 are found to be public nuisances pursuant to §§ 15.2-900 and 15.2-906 provided that the court

4 has reviewed and approved the project for the purposes herein and permits the prisoner to

5 work on such project. The district court of any county or city may. by specific order for an

6 identified individual prisoner. allow peFSons a person confined in the jail of such county or city

7 who Qfe is awaiting disposition of, or serving sentences imposed for; misdemeanors to work on

8 (a) state, county, city or town property,. (b) any pr:operty owned by a nonprofit organization that

9 is exempt from taxation under 26 U.S.C. § 501 (c) (3) or (c) (4) and that is organized and

10 operated exclusively for charitable or social welfare purposes on a voluntary basis with

11 consent of the county, city, town or state agency or the local public service authority or upon

12 the request of the nonprofit organization involved, or (c) private property that is part of a

13 community improvement project sponsored by a locality or that has structures that are found to

14 be pUblic nuisances pursuant to §§ 15.2-900 and 15.2-906 provided that the court has

15 reviewed and approved the project for the purposes herein and permits the prisoner to work on

16 such project. Prisoners performing work as prOVided in this paragraph may receive credit on

17 their respective sentences for the work done, whether such sentences are imposed prior or

18 subsequent to the work done, as the court orders. For all offenses committed on or after July

19 1.2003. any order that does not specifically identify individual prisoners shall be void.

20 The court may, by specific order entered of record for an identified individual prisoner,

21 require a person convicted of a felony to work on state, county, city or town property, with the

22 consent of the county, city, town or state agency or the local public service authority involved,

23 for such credit on his sentence as the court orders.

24 In the event that a person other than the sheriff or jail superintendent is designated by

25 the court to have charge of such prisoners while so working, the court shall require a bond of

26 the person, in an amount to be fixed by the court, conditioned upon the faithful discharge of his

3
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1 duties. Neither the sheriff nor the jail superintendent shall be held responsible for any acts of

2 omission or commission on the part of such person.

3 Any person committed to jail upon a felony offense committed on or after January 1,

4 1995, who receives credit on his sentence as provided in this section shall not be entitled to

5 good conduct credit, sentence credit, earned sentence credit, other credit, or a combination of

6 any credits in excess of that permissible under Article 4 (§ 53.1-202.2 et seq.) of Chapter 6 of

7 this title. So much of an order of any court contrary to the provisions of Article 4 shall be

8· deemed null and void.

9 #

10
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SUMMARY

12106/02 10:54 AM

Jail policies. Provides that jailers shall keep a formal written policy stating the criteria and
condition of earned credit in the facility; clarifies the rate for earning good conduct credit for prisoners
convicted of misdemeanors; and provides that in order for a prisoner to work on certain properties on
a voluntary basis (in order to receive credit on his sentence for the work done), orders must be
specific for identified individual prisoners. The bill also provides that for all offenses committed on or
after July 1, 2003, any order that does not specifically identify individual prisoners shall be void. This
bill is a recommendation of the Virginia State Crime Commission.



 





 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



