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I. Authority

The Code of Virginia, §30-156, authorizes the Virginia State Crime Commission to
study, report and make recommendations on all areas of public safety and protection.
Additionally, the Commission is to study matters “... including apprehension, trial and
punishment of criminal offenders.” Section 30-158(3) provides the Commission the power to
“... conduct studies and gather information and data in order to accomplish its purposes as set
forth in §30-156. . .and formulate its recommendations to the Governor and the General
Assembly.”

Using the statutory authority granted to the Crime Commission, the staff conducted a
study of the Virginia Division of Forensic Science.

I1. Executive Summary

In June 2004, Dr. Paul Ferrara, Director of the Virginia Division of Forensic Sciences
(DFS), sent a letter to the Office of the Executive Secretary of the Supreme Court urging law
enforcement agencies to use field tests to help alleviate the backlog of cases waiting forensic
testing (see Attachment 1). As a result of the memo and subsequent interviews with local law
enforcement officials and Commonwealth’s Attorneys, the Crime Commission initiated a data
request to the DFS in September 2004 to begin the process of examining the lab’s changes in
workload, staffing and funding (see Attachment 2). Upon receipt of the initial data request,
Crime Commission staff met with the DFS Director and senior staff on two occasions to make
additional data requests and to ask questions related to the lab’s workload.

In summary, there are 4 main issues which have contributed to the backlog of cases and
delays at the Forensics Lab. These include:
e Increased workload;
e Lack of funding for requested positions and program expansion;
¢ Inability to hire staff for approved positions due to salary compression and an inability to
provide competitive salary offers; and,
e Staff turnover.

Upon consultation with DFS staff and after analysis of employment and workload data, there
are 9 steps that have been identified to alleviate the workload problems at the lab. Seven steps
require short-term appropriations and one step will require long-range planning and
appropriations:

Funding for the remainder of the FY 05/06 Biennium

o $2,140,726 for 31 new forensic staff;

e $3,096,922 to raise lab salaries 26.3% across the board to correct salary compression and

allow for competitive hiring with federal forensics labs;

e $300,000 for the Forensic Professional Achievement Program;

e $906,000 to restore funding for the Virginia Institute of Forensic Science and Medicine

with requirements for contract employment by students;

e $1,254,000 to expand the Eastern Lab and $54,000 to pay rent on the new space;



$376,500 to begin a mitochondrial DNA testing program; and,
Funds to acquire land and plan for a new Northern Virginia facility; most recent DFS
estimate of land acquisition/planning was $3,517,000.

Construction in the FY 07/08 Biennium

Appropriate funds to build a new lab in Northern Virginia; DFS requested $33,737,000
for new facility in FY 2005.

In addition, the General Assembly should consider two long-term statutory changes in the

oversight of the lab to alleviate problems of accessibility and resource needs identification in the

future:

Legislation to make the lab a separate, independent agency within the Secretary of Public
Safety with an administrative oversight board and a scientific advisory board; and,
Mandate the lab provide an annual report to the Senate Finance Committee, House
Appropriations Committee and the Crime Commission on workload, resource needs and
long range planning for the lab.

I11.

Background

The Division of Forensic Sciences (DFS) is a division within the Department of Criminal

Justice Services (DCJS). The DFS became a division of DCJS in 1996 when it was transferred
from the Department of General Services (DGS). The DFS has four regional offices:

Roanoke (44 FTEs)
Norfolk (38 FTEs)
Fairfax (30 FTEs)
Richmond (132 FTEs).

Current Staff and Funding

DEFS is appropriated $23,586,182 and authorized for 244 FTEs in FY 2005. As Table 1

illustrates, of the 244 current FTEs, 157 FTEs (64%) are allocated for forensic laboratory

examiners.
Table 1
Forensic Section Richmond Roanoke Norfolk Fairfax
Examiners Lab Lab Lab Lab

Firearms 7 2 4 2
Drugs 12 8 6 8
Latents 8 5 2 1
Toxicology 8 3 2 1
Trace 8 5 3 0
Questioned Documents 2 3 1 0
DNA 19 5 8 8
Blood Spatter 3 0 0 0
Vacant Positions (10/04) 4 3 4 2

Total Examiners 71 34 30 22




As of October 13, 2004, DFS had 16 vacancies (6.6%); an additional 17 senior forensics
staff (7%), including the Director, were eligible for full retirement.

The current FY 2005 appropriation is $23.6 million. Since FY 1999, DFS appropriations
have grown 13.6% and total FTEs have grown 19.6%. However, as Table 2 illustrates, the
current FY 2005 appropriation is $1.97 million less than its FY 2002 appropriation.

Table 2
Fiscal Year Appropriations FTEs
1999 $20,755,126 204
2000 $22,349,907 220
2001 $25,245,017 230
2002 $25,554,797 230
2003 $25,111,797 238
2004 $23,212,807 238
2005 $23,586,182 244

Although a division within DCJS, DFS funds five agency employees to handle
administrative functions within the agency (procurement, contracting, finance, human resources
and information technology).

IV. Delays in Testing

The average time necessary to test evidence in all types of cases has increased
dramatically in the past five fiscal years. As Table 3 illustrates, in FY 1999, cases took on
average 39 days to complete; by September 2004, cases were taking an average 95 days to
complete. In particular, DNA cases are taking the longest average days to test and complete. As
of September 2004, DNA cases were in the DFS system an average of 239 days or
approximately eight months, before completion.

Table 3
Change in Average Days for Completion of Testing
FY 1999 versus September 2004

Avg. Days in Avg. Days in System
Case Type System FY 99 September 04

Drugs 27 87
Firearms 60 146
Latent Prints 56 105
Questioned Documents 32 73
Forensic Biology 141 239
Trace Evidence 106 133
Training 195 182
Toxicology 27 30
Case Support 79 51

Average All Cases 39 95




The long time frames for test results are particularly problematic given the speedy trial
provisions in §19.2-243 of the Code of Virginia. Depending on the case specifics, an accused
could potentially escape prosecution if no trial is commenced 150-250 days from the date of
arrest, indictment, presentment or finding of probable cause. Virginia’s speedy trial statute
specifies:

1. Where the district court has found probable cause that the accused has committed a
felony and the accused is subsequently held continuously in custody, prosecution is
barred if no trial is commenced in circuit court within five months from the date probable
cause is found; if the accused is not held continuously in custody, then prosecution will
be barred if no trial is commenced within nine months from the date probable cause is
found;

2. If there was no preliminary hearing, then prosecution is barred five or nine months from
the date of indictment or presentment, depending on whether the accused was held
continuously in custody; and,

3. If an indictment or presentment is found, but no arrest is made, prosecution is barred five
or nine months from the date of arrest, depending on whether the accused was held
continuously in custody.

Recognizing the backlog in testing, in June 2004 DFS sent a letter to the Office of the
Executive Secretary of the Supreme Court urging law enforcement agencies to use field tests to
help alleviate the backlog of cases awaiting forensic testing (see Attachment 1). Subsequently, in
October 2004 DFS sent a letter to law enforcement agencies served by the lab advising them of
the following policy changes (see Attachment 3):

e requests for DNA analysis of “touch” evidence will not be accepted without written
request for testing from the Commonwealth’s Attorney; and,

e prior to initial submission of large multi-item (DNA) cases, consultation with a DNA
examiner/supervisor will be required before the evidence is accepted.

V.  Factors Contributing to Delays in Testing

Four main issues are contributing to the current staff shortages and delays in testing at the
Forensics Lab:

e Increased workload;

e Lack of funding for requested positions and program expansion;

e [Inability to hire fully qualified, experienced staff for approved positions; and,

e Staff turnover.

Increased Workload

As Table 4 illustrates, the number of new cases submitted to the lab for testing grew
17.8% from FY 1999 to FY 2004. While drug cases remain the largest proportion of cases for
testing, the largest percentage of growth by case type occurred for DNA test cases. During the
past five fiscal years, the number of new annual DNA cases more than doubled from 2,165 in FY
1999 to 4,576 in FY 2004.



Table 4
Growth in New Cases for Testing
FY 1999 to FY 2004

Growth in New
New Cases Received FY 99 FY 04 Cases

Drugs 39,330 44,947 14.3%
Forensic Photography 1 0 n/a
Firearms 2,706 4,131 52.7%
Latent Prints 5,234 5,877 12.3%
Questioned Documents 801 918 14.6%
Forensic Biology 2,165 4,576 111.4%
Trace Evidence 1,914 1,985 3.7%
Training 19 27 42.1%
Toxicology 8,395 9,066 8.0%
Case Support 718 662 (7.8%)

Total New Cases 61,283 72,189 17.8%

Requests for tests at the lab reached an all time high at the end of September 2004 (see
Attachment 4). Over 23,000 cases were at the lab during the month of September to receive
testing; the largest area of requested testing was for drug cases. As Chart 1 illustrates, since July
2003, the monthly number of total cases awaiting drug analysis has increased 144% from 5,750
cases to 14,009 in September 2004. Additionally, total cases have grown 86% from 12,580 in
July 2003 to 23,442 in September 2004.

Chart 1
Total Cases for Testing by Month
July 2003 to September 2004
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Denial of Funding Requests

Since 1998, DCJS/DFS has annually requested funds for expansion of lab services.

Many of the requests were either not satisfied or were only partially funded (see Attachment 5).
The lack of sufficient funding for some requests have contributed to the current problems with
delays in testing, backlog in workload and staff turnover.

A summary of the major requests and subsequent actions by biennium follows.

FY 2001-2002 Biennium

$3.16 million was requested by the agency and included in the introduced budget for each
year to fully fund a competitive salary adjustment for forensics staff; $1.5 million was
appropriated for each year.

$1.47 million in FY 01 and $1.76 million in FY 02 was requested by the agency to re-
establish funding for the Virginia Institute for Forensic Science and Medicine; the
funding was not included in the introduced budget or the final Appropriations Act.

$18.1 million in FY 02 was requested by the agency to build a new Northern Virginia
lab; however, the funding was not included in the introduced budget or the final
Appropriations Act.

FY 2003-2004 Biennium

$745,311 in FY 03 and $691,087 in FY 04 was requested by the agency to fund eight
additional forensics staff; requests were included in the introduced budget however,
neither the funds nor positions were appropriated;

10 additional unfunded positions for both years were requested by the agency and
included in the introduced budget; the positions were not authorized by the
Appropriations Act;

$32.1 million was requested by the agency for FY 03 to build a new Northern Virginia
lab, including the Medical Examiner’s Office; the funding was not included in the
introduced budget or the final Appropriations Act.

FY 2005-2006 Biennium

$1.5 million and 23 positions in FY 05 and $2.5 million and 35 positions in FY 06 was
requested by the agency; the funding was not included in the introduced budget or the
final Appropriations Act.

$33.7 million was requested by the agency for FY 05 to build a new Northern Virginia
lab, including the Medical Examiner’s Office; the funding was not included in the
introduced budget or the final Appropriations Act.

It should be noted that during the 2004 Session, the General Assembly did appropriate
$125,000 and six positions for FY 2005 and $250,000 and six positions for FY 06 without prior
identification of the funding requests in the introduced budget.



Staff Turnover

Since January 1, 2000 the lab has lost 36% of its staff due to turnover. As Table 5 shows,
the most frequently reported reason for employees leaving was for a better job. Forensic
Scientists reported leaving the lab for higher pay at the DEA, FBI, ATF, Secret Service and the
Army Crime Lab. Additionally, some forensics staff left for jobs in other state and local labs in
California, Florida, New Jersey, Oregon and Maryland.

Staff turnover at the lab could be further exacerbated if the current, eligible 17 forensics
staff chose to retire. The eligible staff tends to be the more senior forensic technicians;
additionally, the current DFS Director is also eligible for full retirement at this time.

DFS is hindered in its ability to competitively hire because of salary compression. Due to
the lack of comparable raises at the state level over many years, DFS salaries for middle to senior
forensics staff are far behind those of other federal, state and private labs. A DFS salary survey
in 1999 found DFS forensics staff salaries were 30% behind comparable federal level employees.
The lab was appropriated funds for 14.7% increases at that time --- still 15.3% behind what was
needed for parity.

Table 5
DFS Staff Turnover
January 2000 to October 2004

Number of Employees Who Left
Reason Description Between 1/1/00 and Present

Better Job/Higher Pay 35
Other 23
Leaving Area 10
Service Retirement 9
School 5
Home Responsibilities 4
Health 1
Disability Retirement 1
Death 1
During Probation 0

Total 89

Table 6 illustrates the summary findings of the 1999 salary and show that DFS forensics
staff salaries were on average a minimum of three grades lower than comparable federal
government employee salaries.



Table 6
DFS Salary Survey Analysis 1999

Approx.
Percent of Percent of Percent of Minimum
Difference between Difference between Difference between Grade
the State and the State and the State and Difference
Classification Title Federal Labs Federal Labs Federal Labs between
(Minimum) (Midpoint) (Maximum) scales

Lab Specialist I 43%, 39% 40% 3
Lab Specialist IV 41% 48% 67% 4
Lab Specialist VI 70% 63% 55% 4
Scientist | 20% 21% 23% 2
Scientist |l 10% 20% 28% 2
Scientist I / I 63% 53%, 42% 4
Scientist IV 85% 72% 54% 5
Scientist Section Chief 52% 46% 33% 3
Science Program 29% 3
Manager 55% 44%

Science Lab Director 48% 37% 24% 3
Science Deputy 35% 3
Director 87% 63%

Director 58% 40% 18% 3

Since the 1999 salary survey, the federal government has provided pay increases at a
faster rate than the state pay increases. Federal lab salaries have grown 11% more than the state
lab salaries since the survey was completed. Thus, if the lack of parity funding from 1999 is
added to the difference in federal versus state raises since that time, the current DFS forensics
staff salaries are at least 26.3% behind those of the FBI, DEA, ATF and U.S. Postal Inspectors
scientists. These federal labs have hired several DFS forensics staff since 2000. Additionally,
Attachment 6 provides a current November 2004 salary survey of DFS Forensic Scientist II and
Forensic Scientist III salaries with those comparable positions in the federal labs for employees
with comparable years of experience. This brief survey illustrates that on average the DFS lab
salaries are approximately 35% behind the federal salaries for these two position types.

DFS tried to partially address the salary compression issue on its own through the
implementation of a professional achievement program last year. With approval of DHRM, they
implemented the current program with existing general funds and provided 57 forensic scientists
a 10% increase in pay. The professional achievement raises cost $358,000 and less than a third
of the forensics scientists were eligible. However, DFS cannot continue to absorb the costs of
this program within its general fund budget as the number of eligible employees continues to
grow. DFS estimates the program will require an additional $300,000 per year to continue this
retention program for senior staff.



V1. Resource Needs

Additional Forensics Staff

Given the current rate of requests for testing, DFS has a shortage of forensic scientists.
As Table 7 illustrates, utilizing the annual DFS guidelines per caseload/examiner, the DFS needs
an additional 58 examiners just to handle the anticipated 2004 workload in the four most
numerous and time consuming disciplines.

Table 7

Need for Additional DFS Staff

Projected Annual Guidelines Number of
2004 Case Caseload / DFS Examiners
Discipline Receptions Examiner Capacity | Shortfall Needed
DNA 4,798 72 2,640 2,158 30
Latent Prints 5,887 276 4,596 1,291 4.7
Firearms & Tool marks 4,224 216 2,998 1,226 5.7
Controlled Substances 47,140 936 30,576 16,564 17.2

However, given space considerations and the ability to train new staff to DFS protocols
and disciplines, the DFS can only absorb 26 new forensic positions and five support positions in
FY 06. At current salary levels, the funding for these 31 new positions is estimated to be
$2,140,726 for the next fiscal year.

Northern Virginia Facility

The Fairfax facility is the oldest lab established in 1985, before the advent of DNA
testing. This facility is on property adjacent to the 7™ Division State Police headquarters. Two
lab disciplines, testing trace evidence and question documents, have been moved out of this
facility due to lack of room. These samples must now be transported to Richmond for analysis.
The current DFS lab is on property adjacent to the State Police divisional headquarters and there
is no room for expansion of that facility to meet the long range needs of the DFS.

In 1999, realizing the growing lack of space at the Northern Virginia lab, DFS
requisitioned plans for a new lab and submitted a budget request of $18,109,000 for a new
facility during the FY 00/02 budget submission process. The funds were not included in the
Governor’s introduced budget. The DFS submitted the request again in the FY 2002/04 budget
submission request. This request included expanded space for the Medical Examiner and the
requested appropriation was $32,050,000. These funds also were not included in the Governor’s
introduced budget.

Due to the lack of space at the Northern Virginia lab, a new lab is needed. DFS can
acquire the necessary land and begin planning on a new lab during FY 06. In June 2001, DFS
estimated that land acquisition and planning would be approximately $3,517,000. As new
construction will be five years after these initial estimates, new funds for land acquisition and



planning will need to be determined by DFS for FY 06. During the next biennium, construction
and operational funding will need to be determined and appropriated based on the new plans.

Eastern Virginia Facility

The Eastern Virginia lab is also currently at capacity. There is limited space to place
additional needed personnel. The current Norfolk facility has adjacent 6,000 square feet
available for expansion and rent. DFS estimates that expansion of the current lab will require
$1,254,000 in FY 06. In addition, the annual rental fee from that point on will be $54,000 per
fiscal year.

Overtime

From January 5, 2004 to February 28, 2004, DFS required forensic staff to work
mandatory overtime of eight hours each per pay period in an attempt to alleviate the backlog of
cases. DFS used a $150,000 federal Byrne grant to pay for the overtime. A total of 3,744
mandatory hours of overtime were worked. In addition, staff volunteered and worked an
additional 3,889 hours of uncompensated overtime. As Table 8 illustrates, the overtime was
effective in reducing some of the backlog at that time. However, in the firearms and trace
evidence case disciplines new case receptions outpaced the monthly completions even with
overtime work.

Unfortunately, the largest area of backlog, drug analysis, cannot be outsourced to an
accredited private lab as is done with DNA testing. Thus, DFS estimates that to once again
address immediate backlogs, current staff can work a mandatory eight hours of overtime per pay
period from January to April 2005. DFS has received a Byrne grant of $466,000 through DCJS
to pay for the overtime. The grant funds were provided December 9, 2004.

Table 8
Overtime Productivity 2004

Average Percentage
Monthly Average Monthly Total Hours of Backlog
Discipline Receptions Completions Overtime Reduction
Jan.-Feb. 2004 Jan.-Feb. 2004 Worked (Increase)
Drugs 3,722 3,720 2,195 1%
Firearms 368 362 1,130 ( .9%)
Latents 459 596 1,529 18.1%
Documents 70 90 580 42.3%
DNA 360 410 2,193 5.1%
Toxicology 743 908 861 42.8%
Trace 172 138 230 (11.8%)
Blood Spatter 3 3 47 11.1%

10



Current Staff Salary Adjustments

DFS currently employs 164 highly trained forensic scientists. Due to salary compression,
DFS cannot offer potential new employees competitive salaries without providing the new
employees higher salaries than many current, long term staff. Unlike other DCJS agency
employees, the DFS employees are trained in scientific disciplines that make them highly
desirable in the labor market. The DFS must be able to compete and hire qualified staff in a very
competitive labor marker. Given the previously discussed results of the 1999 salary survey and
the differences between the federal raises and state raises during the past five years, DFS will
need to adjust forensic staff salaries at least an average 26.3% to stay competitive with the
federal agencies trying to hire the same labor pool. DFS estimates that the 26.3% increase will
be $3,096,922 in FY 06.

Virginia Institute of Forensic Science and Medicine

The Virginia Institute of Forensic Science and Medicine is utilized by DFS to provide
training for forensic staff. The Institute’s curriculum is one year for all disciplines, except
firearms which require two years of training. The Institute is funded by private donations and
contracts under federal grants to the Health Department and the DFS. Currently there are two
full-time paid positions administrating the various sections of the Institute. Students are paid an
annual stipend of $23,000 to attend the Institute. In September of 2005 the Institute will
graduate 18 students who will be eligible for employment in scientific laboratories.

State funding for DFS support of the Institute was eliminated in 2002 and the DFS was
instructed to seek federal grant funds to support the training of forensic scientists. At the time
funding was eliminated, there were six full-time staff. Based on available information, it appears
at that time there was concern that the state was paying for students to attend the institute for
training, only to have the students seek employment elsewhere. However, since 1999, of the
Institute’s 26 graduates, 25 (96%) have been employed by the DFS.

Currently, the majority of the DFS and Health Department grant funds will expire in
September of 2005 when 14 fellows graduate. The remaining grant funds for four fellows will
expire in September of 2006. DFS estimates that it will need a total of $906,000 FY 06 to
continue operations at the Institute. Annual funding thereafter will be approximately $1,500,000.
To alleviate concerns of students seeking employment elsewhere, DFS can utilize employment
contracts similar to those utilized by local law enforcement agencies for new recruits attending
academies.

Mitochondrial DNA Testing

Mitochondrial DNA testing is used for typing the DNA in hair strands without a root
attached, degraded DNA and skeletal remains. Mitochondrial DNA testing was used to identify
the victims of the September 11™ attacks and has been used to solve a number of “cold cases”
nationwide. DFS does not at this current time perform Mitochondrial DNA testing. The
inability of the lab to use this type of testing undermines the intent of the 2001 DNA law
allowing for post-conviction access to scientific testing that was “not available” at the time of
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trial. When this law was passed in 2001, this type of testing was not available at the lab and is
still not available. The longer the implementation of this type of testing is delayed, the more
“eligible cases” there will be in the future that can be subject to retesting.

DFS has determined that $376,500 will be needed to begin a mitochondrial DNA testing
program. This appropriation will support three FTEs (salary and benefits) at $246,500 per year
plus $130,000 for a capillary electrophoresis apparatus and specific testing supplies.

VII. Additional Issues

Based on the Crime Commission’s staff review of the lab, there are two additional issues
related to the long-range administration and planning for the DFS lab: the need for independent
department status and the need for annual resource identification to the General Assembly.

Department Status

As previously stated, DFS became a division within the Department of Criminal Justice
Services under the Secretary of Public Safety in 1996. Prior to that time, DFS was a division
within the Department of General Services (DGS) within the Secretary of Administration.
Among other services, DGS is responsible for maintaining the buildings at the seat of state
government and for administering such internal service funds as the central warehouse, state
surplus property and federal surplus property. Given the public safety mission of the lab, both
legislative and DFS staff maintain the 1996 move was designed to place the lab under the
administrative and financial control of the public safety secretariat where issues related to law
enforcement were more easily understood.

DCIJS was established in 1982 by combining the Criminal Justice Services Commission
(responsible for training standards, and information systems privacy and security) and the
Division of Justice and Crime Prevention (responsible for planning, evaluation and administering
of federal grant funds).! In 1993, the responsibility for licensing and training private security
services was given to the agency. DCIJS is currently established with four divisions, which are:
administration, programs and services, regulation and research and forensic science. According
to a September 2004 presentation placed on the website of the Virginia Secretary of Public
Safety:

“... (DCJS) has an overarching responsibility to understand how
changes in one part of the system will affect other parts, and to work to
assure that plans and programs are comprehensive.”

“About 75% of the agency’s $271.2 million budget (FY 03) is used
to provide financial assistance to localities, state agencies and other
organizations to support a variety of criminal justice and crime prevention
initiatives. For this purpose, DCJS is the ‘pass through’ agency for the
Commonwealth.”

! Agency Spotlights: Virginia Department of Criminal Justice Services, Virginia Secretary of Public Safety website,
September 2004.

12



According to legislative budget committee staff, DCJS has been appropriated $240.1
million general funds in FY 06. The largest proportion of the FY 06 general fund appropriations
are pass through funds to other state and local entities:

e $187.1 million (78%) is for “599” funding for localities with police departments;

e $26.3 million (11%) is for all other financial assistance programs (i.e. local
community corrections, regional law enforcement training academies, the School
Resource Officer Incentive Program);

e $23.7 (10%) million is for the lab; and,

e $2.9 million (1%) is for agency administrative services.

DCIS is currently authorized for 370 total FTEs of which, 66% (244) are employees of the DFS
lab. Thus, the operational and financial size of this division greatly out sizes its parent agency.

The September presentation lists six aspects related to the DCJS vision. The DCJS vision
includes references to training standards and programs, criminal justice planning, state of the art
technology and collaborative partnerships. There is no reference to scientific principles or the
lab. While the visionary items provided are laudable areas of attention, they are fundamentally
different from the purposes for which the lab was established. The lab is a direct service
operation processing over 70,000 cases of evidence annually. The areas of concern involve
scientific matters not common to other parts of the DCJS agency and require adequate funding
and attention lest trial court processes and justice are delayed. A review of DCJS board agendas
for the past two years reflects the agency and board’s attention to grants, training and planning.
At no time in the past two years has the operations, workload and resource needs of the lab been
a subject on the agenda for any meeting of the DCJS board. While the lab’s workload and delays
were growing at unmanageable levels, DCJS did not put the issues or the resource needs before
the board for discussion.”

While the move of DFS to the Public Safety Secretariat made sense on a philosophical
basis in 1996, moving a large direct service operation within a planning, grants and training
agency has created managerial problems that have not allowed direct administrative contact and
oversight of the operations by the Public Safety Secretary. DCJS serves a vital role in criminal
justice coordination, training and “pass through” funding operations. However, it is not the
appropriate entity to oversee the lab. The DFS should become an independent department under
the Secretary of Public Safety to allow for direct contact regarding resource needs and
operational issues. The new department should have both an administrative board consisting of
state and local public safety personnel, as well as a scientific advisory board to provide guidance
on issues of quality control and testing. Costs for creating the department should be minimal as
the DFS currently funds five administrative positions within DCJS. These positions currently
assist in agency procurement, employment and personnel functions that the new department will
need.

Annual Reports

2 The only instance where the lab’s operations were even addressed was in the area of proposed changes in
regulations.
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Currently, there is no mandate that the DFS annually appraise the General Assembly of
changes in workload and resource needs. Like any other division within any other executive
branch agency, DFS annually has had to go through numerous administrative reviews for
inclusion in funding in the Executive Budget. DFS staff does not know exactly where in the
budget process its numerous requests for the past six fiscal years have been denied. While all
requests made by the Crime Commission during this most recent review have been readily and
fully satisfied, the General Assembly needs a formal process to be advised annually as to the
status of operations and resource needs at the lab. Delays in testing have resulted in longer
pretrial incarceration in local jails, continuances in criminal cases and dismissal of charges due to
speedy trial provisions. Numerous state agencies annually advise the General Assembly of their
operational needs. DFS should by statute be required to report annually to the Senate Finance
Committee, House Appropriations Committee and the Crime Commission on workload, delays,
resource needs and long-range planning.

VIII. Summary

Since its inception, the Virginia Division of Forensic Sciences has been a national model
for modern forensics laboratory system. In 1989 the DFS became the first state run forensics lab
to provide DNA testing. When the DFS first began DNA testing, the first year’s workload was
37 cases. This number has grown to 4,576 new cases in FY 04. Testing for all types of evidence
has sharply increased over the past five fiscal years while DFS resources have not grown to meet
the demands. The average DFS case is currently taking 95 days which is more than double the
time required in FY 99. DNA cases are currently taking an average of eight months to complete.
The DFS has had to institute changes in the policy for touch evidence, in addition to seeking
voluntary efforts on the part of law enforcement to assist in reducing the number of submissions
to the lab.

The DFS is in need of both resources and administrative changes to begin to manage the
large workload and establish a framework to prevent such problems in the future. With this in
mind, the Crime Commission staff makes the following recommendations:

Recommendation 1
Appropriate the following funds for the remainder of the FY 05/06 biennium:

- $2,140,726 for 31 new forensic scientists;

- $3,096,922 to raise lab salaries 26.3% across the board to correct salary
compression and allow for competitive hiring with federal forensics labs;

- $300,000 for the Forensic Professional Achievement Program;

- $906,000 to restore funding for the Virginia Institute of Forensic Science and
Medicine with requirements for contract employment by students;

- $1,254,000 to expand the Eastern Lab and $54,000 to pay rent on the new space;

- $376,500 to begin a mitochondrial DNA testing program; and,

- Funds to acquire land and plan for a new Northern Virginia facility; most recent
DFS estimate of land acquisition/planning was $3,517,000.

14



Recommendation 2
Appropriate the appropriate funds during the FY 07/08 Biennium to construct a new lab
in Northern Virginia; DFS requested $33,737,000 for new facility in FY 2005.

Recommendation 3

Sponsor legislation to make the lab a separate, independent agency within the Secretary
of Public Safety with an administrative oversight board and a scientific advisory board;
incorporate within the legislation the requirement that the lab provide an annual report to the
Senate Finance Committee, House Appropriations Committee and the Crime Commission on
workload, resource needs and long range planning for the lab (See Attachment 8 for introduced
legislation, Delegate David Albo’s HB 2216 was identical to Senator Kenneth Stolle’s SB
1153).
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Attachment 1

Memo: Office of the Executive Secretary
of the Supreme Court



COMMONWEALTH of VIRGINIA

DEPARTMENT OF CRIMINAL JUSTICE SERVICES

OFF.CECF THZ DIRECTOR T NOSTHE™ ETRIET
CIVISICN OF FORENSIC SCIENCE RICHMOND. VIRGINIS 23219
A Nationally Accredited Labcratory (804} 785-2281 FAX (80<; 7865857

MEMORANDUM
To: Guy K. Tower, Director of Educational Services
Office of the Executive Secretary, Supreme Court of Virginia
From: Pau! B. Ferrara. Ph DD., Director
Date: June 22, 2004
RE: UPDATE FOR DISTRICT COURT JUDGES - BACKLOGS AT THE

DIVISION OF FORENSIC SCIENCE HAVE REACHED
iNPRECEDENTED LEVELS

Despite the implementation of mandatory overtime for eight weeks ezrlier this vear, the
Division is currently facing unprecedented backlogs in every section. Given the sheer volume of
drug cases, our drug backlog will be the most significant to the District Court Judges. Drug case
submissions have been rising continuously over the vears; however, based on first quarter
submissions, we project our drug case reception for 2004 to be almost 48,000 cases, a greater
tharn 10% increase over 2003 alone. Moreover, at current staffing levels, our capacity is only
about 32,000 cases per year, 2 level far outstripped by these submissions. In fact, our drug
backlog now exceeds 5,400 cases and is growing daily. Based upon the current drug backlog,
manv cases sinply cannot be completed within 9C days, and some cases will be in our sysiem up

to or exceeding 120 days.

We are unaware of any accrecited private or public forensic laboratory that would be
capable of handling a sigrificant number of our drug cases; therefore, cutscurcing is not a viabie
option. We are, however, aware of the voluntary court processing guideiines and the fact thai the
status of our drug case backlog will often preven: compliance with these recommendations.
Unfortunately, given the limited staff and resources the Division has, it is not possible for us to
process the high volume of drug submissions to allow courts to meet Lhese deadlines.

The Division staff is working diligently and, at the same time, searching for avenues to
assist in reducing our backlogs. One way that we are attempting to get a reprieve from the tide



of increased drug submissioas is by er.couraging law enforcement agencies to utijize field test x=
resuits at preliminarv hearing. Code § 19.2-188.1 provides that:

“[i]n anv preliminary hearing . . . 2any law enforcement officer shall be permitied 1c estify
as to the results of field tests which have been approvec bv the Division of Forensic
Science . . . regarding whether or not any substance the identity of which is at issue in
such hearing is z controlled substance, imitation controlled substance, or marijuana, as
defined 1n § 18.2-247.7

We have recently putlished an updated list of approved field test kits that can be found online a:
hitp.//www dcjs.virginia. gov/forensic/documents/apprevedField TestKits pdi.

One other tvpe of case that District Court Judges regularly try and that is affected by our
backlogs is the DUI blood test case. With the current backlog facing our Toxicology Sectioz, it
can tzke up to three months to complete a DUI-D case involving multiple drugs.

{ you or any of the judges have any questions about this situation, please do not hesitate
to call me at (804) 786-2281. I sincerely appreciate your time and assistance helping us to
update the judges on this situation.



Attachment 2

Memo: Crime Commission
Request for Information



COMMONWEALTH of VIRGINIA

Virginia State Crime Commission

General Assemblv Building, suite 913

Delegate David B. Albo. Chairman
Senator Kenneth W Stolle. Vice Charrmar 910 Capniol Street
September 21,2004 Richmond. Virginia 23219
Executive Drvector
Kimberly J. Hamilton BU4-223-4534
Fux: 804-780-7872

Direcror of Legal Afras

G. Stewart Petoe
Dr. Paul Ferrara, Director
Division of Forensic Sciences
700 North 5™ Street
Bio Tech Building II
Richmond, VA 23219

Dear Paul:

As you are aware, the Virginia State Crime Commission is a criminal justice
agency, authorized under the Code of Virginia, § 30-156, to study, report and formulate
recommendations to the Governor and the General Assembly on all areas of public safety
and protection. Additionally, § 30-158(3) provides the Commission with the power to
“conduct studies and gather information and data in order to accomplish its purposes as

set forth in § 30-156.”

The Crime Commission was recently provided a copy of the attached June 22,
2004 memo from you to the Office of the Executive Secretary of the Supreme Court. I,
and Crime Commission Chairman Delegate Dave Albo, am very concerned by both the
delays in testing and the staff capacity levels you detail in your memorandum. Therefore,
I am writing to request several types of information from your division. First, I would
like information on your staff levels and turnover for the past 6 years. Specifically, the
starting dates, salary, title and ending dates of all persons employed on July 1, 1998
through September 21, 2004. If the person has ended their employment at DFS, I would
like to know the stated reason for the departure and where they sought subsequent
employment if you have the information available to you. Additionally, if you have any
information on caseload standards per technician that you have derived or used for
budgetary or workload purposes, I would like that information as well.

Second, I would like to have a list of all requests to DFS for testing services from
July 1, 2004 through September 21, 2004. This would include testing for:
e DNA analysis;
¢ Drug analysis;



Page Two
September 21, 2004

Alcohol/toxicology analysis;

Finger print analysis;

Firearms comparison analysis;
Hair/fiber analysis;

Trace evidence analysis; and

Any other scientific evidence testing.

For each request, I would like the date the testing was requested, the date the testing was
completed, the type of analysis(s) requested and the requesting agency name.

Third, I would like information on the DFS budget from FY 99 to FY 05.
Specifically, I would like the total division budget for each of these fiscal years, the total
FTEs allocated to the DFS for each fiscal year and the total amount budgeted for staff for
each year. Also, I would like to know if you have sought, and not received, any
additional staff or agency funding during these 7 fiscal years.

Finally, I am interested in the amount of resources it would require for Virginia to
begin using mitochondrial DNA testing. As you know, during the 2001 Session, the
General Assembly enacted my legislation permitting scientific testing and post-
conviction relief based on scientific examination or methodology not available at the time
of trial. Mitochondrial DNA testing was cited in our committee discussions as an
example of testing not then being conducted by DFS. I want Virginia to have the
resources necessary to use the most advanced testing available. It is my understanding
that this type of testing is newer and allows for testing of degraded evidence.

The Division of Forensic Science, under your leadership, has led the nation in
DNA and forensic testing. I, along with the members of the Virginia State Crime
Commission, want to ensure that you have the resources necessary to meet the demands
we have placed upon your agency. Please do not hesitate to contact either me, or Kim
Hamilton, if you have any question concerning this request. I would like the requested
information no later than October 15, 2004.

Sipcerely,

Cc:  Delegate David B. Albo
Robert M. Blue
The Honorable John W. Marshall
Leonard G. Cooke
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COMMONWEALTH of VIRGINIA

DEPARTMENT OF CRIMINAL JUSTICE SERVICES

OFFICE OF THE DIRECTOR 700 N. 5™ STREET
DIVISION OF FORENSIC SCIENCE RICHMOND. VIRGINIA 23219
(804) 786-2281 FAX (804) T86-6857

A Nationally Accredited Laboratory
NOTICE OF DFS POLICY CHANGE

To:  All Agencies Serviced by Division of Forensic Science Laboratories
From: Paul B. Ferrara, Ph.D., Director

Date: October 4, 2004
RE: DFS Backlogs and Proposed Solutions

Given the overwhelming backlogs facing the Division of Forensic Science, we met recently
with representatives from the Commonwealth’s Attorneys’ Offices serviced by our Northern
Laboratory in order to discuss creative solutions to this crisis. Pursuant to these discussions, the
following two policies are being implemented effective immediately:

1. REQUESTS FOR DNA ANALYSIS OF “TOUCH” EVIDENCE WILL NOT BE
ACCEPTED WITHOUT WRITTEN REQUEST FOR TESTING FROM THE

COMMONWEALTH’S ATTORNEY

No request for DNA analysis shall be accepted or performed on “touch” evidence unless there is
a specific written request from the Commonwealth’s Attorney for such analysis.

“Touch” evidence is evidence resulting from limited casual contact by an individual with a surface or
material. This would include primarily objects touched by an individual’s hand, such as cigarette
lighters, keys, door handles, gun grips, triggers, light switches, drawer handles, countertops, gear shift
knobs, steering wheels, etc. This does not refer to items of evidence on which blood is observed or
other biological fluids would expect to be found (for example, items of clothing, gloves, etc. are not
considered “touch” evidence and will be analyzed in an attempt to identify the wearer of these items;
additionally, evidence that has allegedly come in contact with the mouth {bottles, cans, cigarette butts,
etc. } are also not deemed “touch” evidence).

2. PRIOR TO INITIAL SUBMISSION OF LARGE MULTI-ITEM (DNA) CASES,
CONSULTATION WITH A DNA EXAMINER/SUPERVISOR WILL BE
REQUIRED BEFORE EVIDENCE IS ACCEPTED



Large evidence submissions will be reviewed by DNA examiners/supervisors via telephone
communication or in-person meetings in order to identify the most probative evidence for the respective
case and evidence submission will be limited to those items.

Determination of probative evidence will be decided based on a number of factors including the type of
case, the evidence collected, the number of victim(s) and perpetrator(s), etc. In the event that additional
evidence submission is necessary, communication between the assigned examiner and the Investigator
will occur to facilitate this process and the examination of the subsequent submission in a timely

manner.



Attachment 4

Changes in DFS Workload
July 2003 to September 2004
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DFS Budget Requests
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Attachment 6

November 2004 Salary Survey



DFS vs DEA Salary Progression Comparison

Actual DFS salaries for current employees with the indicated number of years experience.

Forensic Scientist Il vs Federal Journeyman Scientist

Northern VA vs Federal Fairfax

Years Svc Statewide VA vs Federal Richmond __ N A
DFS Federal % below DFS Federal % below
1 $42,023 $40,903 -0.03 $50,222 $41,815 -0.17
2 $44,879 $49,490 0.10 $50,593
3 $49,366 $59,316 0.20 $60,638
4 $44,879 $61,293 0.37 $62,659
5 $45,890 $63,269 0.38 $64,680
6 $45,890 $65,246 0.42 $66,701
7 $46,924 0.39
8 $50,478 $67,223 0.33 $68,722
9
10 $69,200 $49,855 $70,743 0.42
11
12 $47,981 $71,177 0.48 $72,764
13
14 $55,729 0.31
15 $50,980 $73,152 0.43 $53,301 $74,785 0.40
16
17
18 $75,130 $76,806
19
20
21/top $50,978 $77,109 0.51 $65,131 $78,826 0.21
Average % below Federal 0.33 0.23

Forensic Scientist Ill vs Federal Senior Scientist

Years Svc Statewide VA vs Federal Richmond Northern VA vs Federal Fairfax
DFS Federal % below DFS Federal % below
6
7 $70,535 72108
8 $72,887 74512
9 $75,238 76916
10 $77,589 79319
11
12 $79,941 81723
13
14 $61,302 $82,292 0.34 84127
15
16 $56,984 $84,644 0.49 86531
17 $52,127 0.62 $58,267 0.49
18 $56,487 0.50
19 $86,995 88935
20
21
22 $89,346 91338
23 $69,633 0.28
24 $72,804 0.25
25/top $60,922 $91,698 0.51 $76,121 93742 0.23
Average % below Federal 0.46 0.32
Summary Average below Federal 0.35
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Governor’s Directive of Testing of Old Serology Cases
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COMMONWEALTH of VIRGINIA

Office of the Governor
Robert M. Blue

Mark K. Warner
Covernar Counselor o the Governor

September 30, 2004

Paul Ferrara

Division of Forensic Science
700 North Fifth Street
Richmond, VA 23219

Dear Paul:

As we have discussed, the Governor has directed the Division of Forensic
Science (“DFS”) to carry out an evaluation of old serology cases using new DNA

technologies.

Obviously, post-conviction DNA testing should be limited to those cases in
which testing can provide probative evidence of innocence or guilt. For purposes
of this project, you have recommended that sexual assault cases provide the best
opportunity for DNA testing that could yield useful results (understanding, of
course, that your past experience in post-conviction DNA testing has often shown
that no conclusion as to guilt or innocence can be reached).

The Division of Forensic Science has approximately 150,000 case files in
which it conducted testing during the period of 1973-1988 where portions of
evidence may have been retained in these files. Obviously, it would require a
substantia! amount of time and staff resources at DFS to conduct a detailed review
of every one of these files. While the Gevernor is committed to DNA testing in
appropriate post-conviction cases, he believes it is critical that this project not
impede DFS’s work in ongoing criminal investigations. Accordingly, as we have
agreed, DFS will review ten percent of its serology cases chosen randomly and
select those cases that meet the following criteria:

1. The serologist retained remnants of the evidence originally tested in
his/her case files,

2. The serology test result indicated the presence of seminal fluid,



lyrygl. va . . (el x4 N o>
3. co QUVERINUI > UL 1lCTU [ =4 Jrobrorc
1 V| < - U o

Paul Ferrara
September 30, 2004
Page 2

3. There was a suspect listed and a suspect known sample submitted {or
DFS has a profile of the suspect in the DNA databank), and

4.  The named suspect was eventually charged and convicted for the
crime referenced in the Request for Laboratory Examination.

Based on the review conducted thus far, once you complete & review of ten
percent of your files, you believe you are likely to find approximately 40 case files
that meet the criteria listed above. In order to ensure that DFS’s work on pending
criminal cases is not slowed, you will send these post-conviction cases to an
outside laboratory for testing. You expect that a private Jab will charge between
$3,000 and $4,000 per case. When staff time is included, the estimated cost of this
project will be between $150,000 and $200,000. It should take approximately four

months to complete.

Once this testing is completed, the Governor will review the results with
you to determine whether any further review and testing of old serology cases
would be productive.

The Governor appreciates the thought and cffort that you and your staff at
DFS have put into this project, and he looks forward to discussing the results with

you after the testing is completed.

Sincerely,

Robert M. Blue
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Introduced Legislation
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053632134

HOUSE BILL NO. 2216

Offered January 12, 2005

Prefiled January 11, 2005
A BILL to amend and reenact §§ 2.2-1104, 2.2-2101 as it is currently effective and as it
shall become effective, 2.2-3802, 4.1-352, 9.1-102, 9.1-501, 18.2-267, 18.2-268.1, 18.2-
268.6, 18.2-268.7, 18.2-268.8, 18.2-268.9, 19.2-187, 19.2-187.01, 19.2-187.2, 19.2-
188.1, 19.2-270.4:1, 19.2-310.2, 19.2-310.2:1, 19.2-310.3, 19.2-310.3:1, 19.2-310.4,
19.2-310.5, 19.2-310.6, 19.2-310.7, 19.2-327.1, 19.2-327.3, 19.2-327.4, 19.2-386.23,
19.2-386.27, 19.2-387, 19.2-389.1, 46.2-341.25, 46.2-341.26:1, 46.2-341.26:6, 46.2-
341.26.:7, 46.2-341.26:9, 54.1-3404, and 54.1-3431 of the Code of Virginia, and to
amend the Code of Virginia by adding in Title 9.1 a chapter numbered 11, consisting of
articles numbered 1 through 3, containing sections numbered 9.1-1100 through 9.1-1113
and to repeal Article 2 (§§ 9.1-117 through 9.1-125) of Chapter 1 of Title 9.1, relating to
the creation of the Department of Forensic Science, the Forensic Science Board, and the
Scientific Advisory Board.

Patrons-- Albo, Athey, Bell, Fralin, Hamilton, Kilgore, McDonnell and Moran; Senators:
Howell and Stolle

Be it enacted by the General Assembly of Virginia:

1. That §§ 2.2-1104, 2.2-2101 as it is currently effective and as it shall become effective,
2.2-3802, 4.1-352,9.1-102, 9.1-501, 18.2-267, 18.2-268.1, 18.2-268.6, 18.2-268.7, 18.2-
268.8, 18.2-268.9, 19.2-187, 19.2-187.01, 19.2-187.2, 19.2-188.1, 19.2-270.4:1, 19.2-
310.2, 19.2-310.2:1, 19.2-310.3, 19.2-310.3:1, 19.2-310.4, 19.2-310.5, 19.2-310.6, 19.2-
310.7, 19.2-327.1, 19.2-327.3, 19.2-327.4, 19.2-386.23, 19.2-386.27, 19.2-387, 19.2-
389.1, 46.2-341.25, 46.2-341.26:1, 46.2-341.26:6, 46.2-341.26:7, 46.2-341.26:9, 54.1-
3404, and 54.1-3431 of the Code of Virginia are amended and reenacted and that the
Code of Virginia is amended by adding in Title 9.1 a chapter numbered 11, consisting of
articles numbered 1 through 3, containing sections numbered 9.1-1100 through 9.1-1113,
as follows:

§ 2.2-1104. Laboratory, testing, and analytical functions.

A. The Division shall provide, but is not limited to, the following specific laboratory,
testing and analytical functions:

1. Maintain laboratories for the examination of clinical material and pathological
specimens submitted by members of the medical profession of the Commonwealth and
for which the Division may charge fees to recover full costs.
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2. Provide laboratory services for the testing and analysis of various products, foods,
drinks, economic poisons and other materials regulated or controlled by the
Commonwealth.

3. Provide laboratory services for the analysis and examination of samples and materials
related to environmental control.

4. Establish and conduct programs of inspection and certification of other laboratories in
the Commonwealth as mandated by the federal Safe Drinking Water Act (P.L. 93-523)
and state requirements pursuant to that Act.

B. No fee shall be charged for the analyses of water samples that are required by
regulations of the Department of Health or for feed and fertilizer samples that are
required by regulations of the Department of Agriculture and Consumer Services.

C. The Division may provide, upon request of any law-enforcement agency, chemical
and microbiological testing and analytical functions related to any criminal investigation.
Nothing in this section shall be construed to limit or preclude the Piviston-ofEorensie
Seience-within-the Department-of Criminal Justice-Serviees-Department of Forensic
Science from conducting all necessary testing and analytical functions associated with
any criminal investigation.

D. Upon request of a bidder on any state contract that requires the Division to test or
analyze the product being offered by the bidder, the Director of the Division of Purchases
and Supply may allow such bidder or his representative to witness the test or analysis.

E. The Division shall provide for security and protection of evidence, official samples
and all other samples submitted to the Division for analysis or examination.

§ 2.2-2101. (Effective until July 1, 2008) Prohibition against service by legislators on
boards, commissions, and councils within the executive branch; exceptions.

Members of the General Assembly shall be ineligible to serve on boards, commissions,
and councils within the executive branch of state government who are responsible for
administering programs established by the General Assembly. Such prohibition shall not
extend to boards, commissions, and councils engaged solely in policy studies or
commemorative activities. If any law directs the appointment of any member of the
General Assembly to a board, commission, or council in the executive branch of state
government that is responsible for administering programs established by the General
Assembly, such portion of such law shall be void, and the Governor shall appoint another
person from the Commonwealth at large to fill such a position.

The provisions of this section shall not apply to members of the Board for Branch Pilots,
who shall be appointed as provided for in § 54.1-901; to members of the Council on
Indians, who shall be appointed as provided for in § 2.2-2628; to members of the Board
of Trustees of the Southwest Virginia Higher Education Center, who shall be appointed


http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+93-523
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-2101
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+54.1-901
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-2628

as provided for in § 23-231.3; to members of the Virginia Interagency Coordinating
Council who shall be appointed as provided for in § 2.2-5204; to members of the Board
of Veterans Services, who shall be appointed as provided for in § 2.2-2452; to members
appointed to the Board of Trustees of the Roanoke Higher Education Authority pursuant
to § 23-231.15; to members of the Commonwealth Competition Commission, who shall
be appointed as provided for in § 2.2-2621; to members of the Virginia Geographic
Information Network Advisory Board, who shall be appointed as provided for in § 2.2-
2423; to members of the Advisory Commission on the Virginia Schools for the Deaf and
the Blind, who shall be appointed as provided for in § 22.1-346.1; to members of the
Substance Abuse Services Council, who shall be appointed as provided for in § 37.1-207;
to members of the Criminal Justice Services Board, who shall be appointed as provided
in § 9.1-108; to members of the Council on Virginia's Future, who shall be appointed as
provided in § 2.2-2685; erto members of the Virginia Workforce Council, who shall be
appointed as provided for in § 2.2-2669, or to members of the Forensic Science Board,
who shall be appointed as provided for in § 9.1-1109.

§ 2.2-2101. (Effective July 1, 2008) Prohibition against service by legislators on boards,
commissions, and councils within the executive branch; exceptions.

Members of the General Assembly shall be ineligible to serve on boards, commissions,
and councils within the executive branch of state government who are responsible for
administering programs established by the General Assembly. Such prohibition shall not
extend to boards, commissions, and councils engaged solely in policy studies or
commemorative activities. If any law directs the appointment of any member of the
General Assembly to a board, commission, or council in the executive branch of state
government that is responsible for administering programs established by the General
Assembly, such portion of such law shall be void, and the Governor shall appoint another
person from the Commonwealth at large to fill such a position.

The provisions of this section shall not apply to members of the Board for Branch Pilots,
who shall be appointed as provided for in § 54.1-901; to members of the Council on
Indians, who shall be appointed as provided for in § 2.2-2628; to members of the Board
of Trustees of the Southwest Virginia Higher Education Center, who shall be appointed
as provided for in § 23-231.3; to members of the Virginia Interagency Coordinating
Council who shall be appointed as provided for in § 2.2-5204; to members of the Board
of Veterans Services, who shall be appointed as provided for in § 2.2-2452; to members
appointed to the Board of Trustees of the Roanoke Higher Education Authority pursuant
to § 23-231.15; to members of the Commonwealth Competition Commission, who shall
be appointed as provided for in § 2.2-2621; to members of the Virginia Geographic
Information Network Advisory Board, who shall be appointed as provided for in § 2.2-
2423; to members of the Advisory Commission on the Virginia Schools for the Deaf and
the Blind, who shall be appointed as provided for in § 22.1-346.1; to members of the
Substance Abuse Services Council, who shall be appointed as provided for in § 37.1-207;
to members of the Criminal Justice Services Board, who shall be appointed as provided
in § 9.1-108; erto members of the Virginia Workforce Council, who shall be appointed


http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+23-231.3
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-5204
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-2452
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+23-231.15
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-2621
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-2423
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-2423
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+22.1-346.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+37.1-207
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+9.1-108
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-2685
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-2669
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+9.1-1109
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-2101
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+54.1-901
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-2628
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+23-231.3
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-5204
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-2452
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+23-231.15
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-2621
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-2423
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-2423
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+22.1-346.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+37.1-207
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+9.1-108

as provided for in § 2.2-2669, or to members of the Forensic Science Board, who shall be
appointed as provided for in § 9.1-1109.

§ 2.2-3802. Systems to which chapter inapplicable.

The provisions of this chapter shall not apply to personal information systems:
1. Maintained by any court of the Commonwealth;

2. Which may exist in publications of general circulation;

3. Contained in the Criminal Justice Information System as defined in §§ 9.1-126 through
9.1-137;

4. Contained in the Virginia Juvenile Justice Information System as defined in §§ 16.1-
222 through 16.1-225;

5. Maintained by agencies concerning persons required by law to be licensed in the
Commonwealth to engage in the practice of any profession, in which case the names and
addresses of persons applying for or possessing the license may be disseminated upon
written request to a person engaged in the profession or business of offering professional
educational materials or courses for the sole purpose of providing the licensees or
applicants for licenses with informational materials relating solely to available
professional educational materials or courses, provided the disseminating agency is
reasonably assured that the use of the information will be so limited;

6. Maintained by the Parole Board, the Crime Commission, the Judicial Inquiry and
Review Commission, the Virginia Racing Commission, and the Department of Alcoholic
Beverage Control;

7. Maintained by the Department of State Police; police departments of cities, counties,
and towns; and the campus police departments of public institutions of higher education
as established by Chapter 17 (§ 23-232 et seq.) of Title 23, and that deal with
investigations and intelligence gathering relating to criminal activity; and maintained by
local departments of social services regarding alleged cases of child abuse or neglect
while such cases are also subject to an ongoing criminal prosecution;

8. Maintained by the Virginia Port Authority as provided in § 62.1-134.1 or § 62.1-132.4;

9. Maintained by the Virginia Tourism Authority in connection with or as a result of the
promotion of travel or tourism in the Commonwealth, in which case names and addresses
of persons requesting information on those subjects may be disseminated upon written
request to a person engaged in the business of providing travel services or distributing
travel information, provided the Virginia Tourism Authority is reasonably assured that
the use of the information will be so limited;
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10. Maintained by the Division of Consolidated Laboratory Services of the Department
of General Services and the-D+vision-efForensic-Setence-of the Department-of Criminal
Justiee-Serviees Department of Forensic Science, which deal with scientific
investigations relating to criminal activity or suspected criminal activity, except to the
extent that §- 94421+ 9./-1104 may apply;

11. Maintained by the Department of Corrections that deal with investigations and
intelligence gathering by persons acting under the provisions of § 53.1-16; and

12. Maintained by the Department of the State Internal Auditor or internal audit
departments of state agencies or institutions that deal with communications and
investigations relating to the State Employee Fraud, Waste and Abuse Hotline.

§ 4.1-352. Certificate of forensic scientist as evidence; requiring forensic scientist to
appear.

The certificate of any forensic scientist employed by the Commonwealth on behalf of the
Board or the-Biviston- Department of Forensic Science, when signed by him, shall be
evidence in all prosecutions for violations of this title and all controversies in any judicial
proceedings touching the mixture analyzed by him. On motion of the accused or any
party in interest, the court may require the forensic scientist making the analysis to appear
as a witness and be subject to cross-examination, provided such motion is made within a
reasonable time prior to the day on which the case is set for trial.

§ 9.1-102. Powers and duties of the Board and the Department.

The Department, under the direction of the Board, which shall be the policy-making body
for carrying out the duties and powers hereunder, shall have the power and duty to:

1. Adopt regulations, pursuant to the Administrative Process Act (§ 2.2-4000 et seq.), for
the administration of (-this chapter including the authority to require the submission of
reports and information by law-enforcement officers within the Commonwealth—er—éﬂa—%

regulations concerning the privacy, confidentiality, and security of criminal justice
information shall be submitted for review and comment to any board, commission, or
committee or other body which may be established by the General Assembly to regulate
the privacy, confidentiality, and security of information collected and maintained by the
Commonwealth or any political subdivision thereof;

2. Establish compulsory minimum training standards subsequent to employment as a law-
enforcement officer in (i) permanent positions, and (ii) temporary or probationary status,
and establish the time required for completion of such training;

3. Establish minimum training standards and qualifications for certification and
recertification for law-enforcement officers serving as field training officers;
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4. Establish compulsory minimum curriculum requirements for in-service and advanced
courses and programs for schools, whether located in or outside the Commonwealth,
which are operated for the specific purpose of training law-enforcement officers;

5. Establish (i) compulsory minimum training standards for law-enforcement officers
who utilize radar or an electrical or microcomputer device to measure the speed of motor
vehicles as provided in § 46.2-882 and establish the time required for completion of the
training and (ii) compulsory minimum qualifications for certification and recertification
of instructors who provide such training;

6. Establish compulsory training courses for law-enforcement officers in laws and
procedures relating to entrapment, search and seizure, evidence, and techniques of report
writing, which training shall be completed by law-enforcement officers who have not
completed the compulsory training standards set out in subdivision 2, prior to assignment
of any such officers to undercover investigation work. Failure to complete the training
shall not, for that reason, constitute grounds to exclude otherwise properly admissible
testimony or other evidence from such officer resulting from any undercover
investigation;

7. Establish compulsory minimum entry-level, in-service and advanced training standards
for those persons designated to provide courthouse and courtroom security pursuant to
the provisions of § 53.1-120, and to establish the time required for completion of such
training;

8. Establish compulsory minimum entry-level, in-service and advanced training standards
for deputy sheriffs designated to serve process pursuant to the provisions of § 8.01-293,
and establish the time required for the completion of such training;

9. Establish compulsory minimum entry-level, in-service, and advanced training
standards for persons employed as deputy sheriffs and jail officers by local criminal
justice agencies and for correctional officers employed by the Department of Corrections
under the provisions of Title 53.1, and establish the time required for completion of such
training;

10. Establish compulsory minimum training standards for all dispatchers employed by or
in any local or state government agency, whose duties include the dispatching of law-
enforcement personnel. Such training standards shall apply only to dispatchers hired on
or after July 1, 1988;

11. Consult and cooperate with counties, municipalities, agencies of the Commonwealth,
other state and federal governmental agencies, and with universities, colleges, community
colleges, and other institutions, whether located in or outside the Commonwealth,
concerning the development of police training schools and programs or courses of
instruction;
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12. Approve institutions, curricula and facilities, whether located in or outside the
Commonwealth, for school operation for the specific purpose of training law-
enforcement officers; but this shall not prevent the holding of any such school whether
approved or not;

13. Establish and maintain police training programs through such agencies and
institutions as the Board deems appropriate;

14. Establish compulsory minimum qualifications of certification and recertification for
instructors in criminal justice training schools approved by the Department;

15. Conduct and stimulate research by public and private agencies which shall be
designed to improve police administration and law enforcement;

16. Make recommendations concerning any matter within its purview pursuant to this
chapter;

17. Coordinate its activities with those of any interstate system for the exchange of
criminal history record information, nominate one or more of its members to serve upon
the council or committee of any such system, and participate when and as deemed
appropriate in any such system's activities and programs;

18. Conduct inquiries and investigations it deems appropriate to carry out its functions
under this chapter and, in conducting such inquiries and investigations, may require any
criminal justice agency to submit information, reports, and statistical data with respect to
its policy and operation of information systems or with respect to its collection, storage,
dissemination, and usage of criminal history record information and correctional status
information, and such criminal justice agencies shall submit such information, reports,
and data as are reasonably required;

19. Conduct audits as required by § 9.1-131;

20. Conduct a continuing study and review of questions of individual privacy and
confidentiality of criminal history record information and correctional status information;

21. Advise criminal justice agencies and initiate educational programs for such agencies
with respect to matters of privacy, confidentiality, and security as they pertain to criminal
history record information and correctional status information;

22. Maintain a liaison with any board, commission, committee, or other body which may
be established by law, executive order, or resolution to regulate the privacy and security
of information collected by the Commonwealth or any political subdivision thereof;

23. Adopt regulations establishing guidelines and standards for the collection, storage,
and dissemination of criminal history record information and correctional status
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information, and the privacy, confidentiality, and security thereof necessary to implement
state and federal statutes, regulations, and court orders;

24. Operate a statewide criminal justice research center, which shall maintain an
integrated criminal justice information system, produce reports, provide technical
assistance to state and local criminal justice data system users, and provide analysis and
interpretation of criminal justice statistical information;

25. Develop a comprehensive, statewide, long-range plan for strengthening and
improving law enforcement and the administration of criminal justice throughout the
Commonwealth, and periodically update that plan;

26. Cooperate with, and advise and assist, all agencies, departments, boards and
institutions of the Commonwealth, and units of general local government, or
combinations thereof, including planning district commissions, in planning, developing,
and administering programs, projects, comprehensive plans, and other activities for
improving law enforcement and the administration of criminal justice throughout the
Commonwealth, including allocating and subgranting funds for these purposes;

27. Define, develop, organize, encourage, conduct, coordinate, and administer programs,
projects and activities for the Commonwealth and units of general local government, or
combinations thereof, in the Commonwealth, designed to strengthen and improve law
enforcement and the administration of criminal justice at every level throughout the
Commonwealth;

28. Review and evaluate programs, projects, and activities, and recommend, where
necessary, revisions or alterations to such programs, projects, and activities for the
purpose of improving law enforcement and the administration of criminal justice;

29. Coordinate the activities and projects of the state departments, agencies, and boards
of the Commonwealth and of the units of general local government, or combination
thereof, including planning district commissions, relating to the preparation, adoption,
administration, and implementation of comprehensive plans to strengthen and improve
law enforcement and the administration of criminal justice;

30. Do all things necessary on behalf of the Commonwealth and its units of general local
government, to determine and secure benefits available under the Omnibus Crime
Control and Safe Streets Act of 1968 (P.L. 90-351, 82 Stat. 197), as amended, and under
any other federal acts and programs for strengthening and improving law enforcement,
the administration of criminal justice, and delinquency prevention and control;

31. Receive, administer, and expend all funds and other assistance available to the Board
and the Department for carrying out the purposes of this chapter and the Omnibus Crime
Control and Safe Streets Act of 1968, as amended;
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32. Apply for and accept grants from the United States government or any other source in
carrying out the purposes of this chapter and accept any and all donations both real and
personal, and grants of money from any governmental unit or public agency, or from any
institution, person, firm or corporation, and may receive, utilize and dispose of the same.
Any arrangements pursuant to this section shall be detailed in the annual report of the
Board. Such report shall include the identity of the donor, the nature of the transaction,
and the conditions, if any. Any moneys received pursuant to this section shall be
deposited in the state treasury to the account of the Department. To these ends, the Board
shall have the power to comply with conditions and execute such agreements as may be
necessary,

33. Make and enter into all contracts and agreements necessary or incidental to the
performance of its duties and execution of its powers under this chapter, including but not
limited to, contracts with the United States, units of general local government or
combinations thereof, in Virginia or other states, and with agencies and departments of
the Commonwealth;

34. Adopt and administer reasonable regulations for the planning and implementation of
programs and activities and for the allocation, expenditure and subgranting of funds
available to the Commonwealth and to units of general local government, and for
carrying out the purposes of this chapter and the powers and duties set forth herein;

35. Certify and decertify law-enforcement officers in accordance with §§ 15.2-1706 and
15.2-1707;

36. Provi
chapter;

37 Establish training standards and publish a model policy for law-enforcement
personnel in the handling of family abuse, domestic violence, sexual assault and stalking
cases, including standards for determining the predominant physical aggressor in
accordance with § 19.2-81.3;

38:37. Establish training standards and publish a model policy for law-enforcement
personnel in communicating with and facilitating the safe return of individuals diagnosed
with Alzheimer's disease;

39-38. Establish compulsory training standards for basic training and the recertification of
law-enforcement officers to ensure sensitivity to and awareness of cultural diversity and
the potential for biased policing;

40:39. Review and evaluate community-policing programs in the Commonwealth, and
recommend where necessary statewide operating procedures, guidelines, and standards
which strengthen and improve such programs, including sensitivity to and awareness of
cultural diversity and the potential for biased policing;
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41-40. Publish and disseminate a model policy or guideline that may be used by state and
local agencies to ensure that law-enforcement personnel are sensitive to and aware of
cultural diversity and the potential for biased policing;

42.4]. (Effective until July 1, 2005) Assist, as necessary, in the administration of the Live
In Our Community Police Housing Program and Fund established pursuant to Chapter
8.1 (§ 36-140.1 et seq.) of Title 36;

43-42. Establish a Virginia Law-Enforcement Accreditation Center. The Center shall, in
cooperation with Virginia law-enforcement agencies, provide technical assistance and
administrative support, including staffing, for the establishment of voluntary state law-
enforcement accreditation standards. The Center may provide accreditation assistance
and training, resource material, and research into methods and procedures that will assist
the Virginia law-enforcement community efforts to obtain Virginia accreditation status;

44-43. Promote community policing philosophy and practice throughout the
Commonwealth by providing community policing training and technical assistance
statewide to all law-enforcement agencies, community groups, public and private
organizations and citizens; developing and distributing innovative policing curricula and
training tools on general community policing philosophy and practice and contemporary
critical issues facing Virginia communities; serving as a consultant to Virginia
organizations with specific community policing needs; facilitating continued
development and implementation of community policing programs statewide through
discussion forums for community policing leaders, development of law-enforcement
instructors; promoting a statewide community policing initiative; and serving as a
statewide information source on the subject of community policing including, but not
limited to periodic newsletters, a website and an accessible lending library;

45-44. Establish, in consultation with the Department of Education and the Virginia State
Crime Commission, compulsory minimum standards for employment and job-entry and
in-service training curricula and certification requirements for school security officers,
which training and certification shall be administered by the Virginia Center for School
Safety pursuant to § 9.1-184. Such training standards shall include, but shall not be
limited to, the role and responsibility of school security officers, relevant state and federal
laws, school and personal liability issues, security awareness in the school environment,
mediation and conflict resolution, disaster and emergency response, and student
behavioral dynamics. The Department shall establish an advisory committee consisting of
local school board representatives, principals, superintendents, and school security
personnel to assist in the development of these standards and certification requirements;

46-45. Establish training standards and publish a model policy and protocols for local and
regional sexual assault response teams;

47.46. (Effective July 1, 2005) License and regulate property bail bondsmen and surety
bail bondsmen in accordance with Article 11 (§ 9.1-185 et seq.) of this chapter;
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48-47. (Effective October 1, 2005) License and regulate bail enforcement agents in
accordance with Article 12 (§ 9.1-186 et seq.) of this chapter; and

49-48. Perform such other acts as may be necessary or convenient for the effective
performance of its duties.

§ 9.1-501. Conduct of investigation.

The provisions of this section shall apply whenever an investigation by an agency focuses
on matters which could lead to the dismissal, demotion, suspension or transfer for
punitive reasons of a law-enforcement officer:

1. Any questioning of the officer shall take place at a reasonable time and place as
designated by the investigating officer, preferably when the officer under investigation is
on duty and at the office of the command of the investigating officer or at the office of
the local precinct or police unit of the officer being investigated, unless matters being
investigated are of such a nature that immediate action is required.

2. Prior to the officer being questioned, he shall be informed of (i) the name and rank of
the investigating officer and of any individual to be present during the questioning and
(i1) the nature of the investigation.

3. When a blood or urine specimen is taken from a law-enforcement officer for the
purpose of determining whether the officer has used drugs or alcohol, the specimen shall
be divided and placed into two separate containers. One specimen shall be tested while
the other is held in a proper manner to preserve the specimen by the facility collecting or
testing the specimen. Should the first specimen test positive, the law-enforcement officer
shall have the right to require the second specimen be sent to a laboratory of his choice
for independent testing in accordance generally with the procedures set forth in §§ 18.2-
268.1 through 18.2-268.12. The officer shall notify the chief of his agency in writing of
his request within-ter /0 days of being notified of positive specimen results. The
laboratory chosen by the officer shall be on the approved list of the-Bivisten Department
of Forensic Science.

Chapter 11.
DEPARTMENT OF FORENSIC SCIENCE.
Article 1.

General Provisions.

§ 9.1-1100. Department of Forensic Science created; Director.

There is hereby created in the executive branch of state government, a Department of
Forensic Science (the Department), which formerly existed as a division within the
Department of Criminal Justice Services. The Department shall be headed by a Director
appointed by the Governor, subject to confirmation by the General Assembly if in session
when such appointment is made, and if not in session, then at its next succeeding session.
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In making his appointment, the Governor shall choose a candidate meeting the
qualifications recommended by the Forensic Science Board created pursuant to § 9.1-
1109. The Director shall serve for a term of six years, or until his successor shall be
appointed and qualified. Any vacancy shall be filled for the unexpired term in the same
manner as the original appointment.

The Director, under the direction and control of the Governor, shall exercise the powers
and perform the duties conferred or imposed upon him by law and perform such other
duties required by the Governor or requested by the Forensic Science Board created
pursuant to § 9.1-1110.

§ 9.1-1101. Powers and duties of the Department.

A. It shall be the responsibility of the Department to provide forensic laboratory services
upon request of the Superintendent of State Police; the Chief Medical Examiner, the
Assistant Chief Medical Examiners, and local medical examiners, any attorney for the
Commonwealth; any chief of police, sheriff, or sergeant responsible for law enforcement
in the jurisdiction served by him; any local fire department; or any state agency in any
criminal matter. The Department shall provide such services to any federal investigatory
agency within available resources.

B. The Department shall:

1. Provide forensic laboratory services to all law-enforcement agencies throughout the
Commonwealth and provide laboratory services, research, and scientific investigations
for agencies of the Commonwealth as needed; and

2. Establish and maintain a DNA testing program in accordance with Article 1.1 (§ 19.2-
310.2 et seq.) of Chapter 18 of Title 19.2 to determine identification characteristics

specific to an individual.

C. The Director may appoint and employ a deputy director and such other personnel as
are needed to carry out the duties and responsibilities conferred by this chapter.

§ 9.1-1102. Department to be isolated, security and protection of evidence.

A. The Department and its facilities shall be located so as to ensure the protection of
evidence.

B. The Department shall provide for security and protection of evidence, official samples,
and all other samples submitted to the Department for analysis or examination.

C. The Department shall ensure that its services are performed by skilled professionals
who are qualified to testify in court regarding such services.

§ 9.1-1103. Forensic Science Academy.
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The Forensic Science Academy, formerly within the Division of Forensic Science, shall
be transferred to the Department, and shall provide advanced training to law-
enforcement agencies in the location, collection, and preservation of evidence.

§ 9.1-1104. Rights of accused person or his attorney to results of investigation or to
investigation.

Upon the request of any person accused of a crime or upon the request of an accused
person's attorney, the Department or the Division of Consolidated Laboratory Services
shall furnish to the accused or his attorney the results of any investigation that has been
conducted by it and that is related in any way to a crime for which the person is accused.
In any case in which an attorney of record for a person accused of violation of any
criminal law of the Commonwealth, or the accused, may desire a scientific investigation,
he shall, by motion filed before the court in which the charge is pending, certify that in
good faith he believes that a scientific investigation may be relevant to the criminal
charge. The motion shall be heard ex parte as soon as practicable, and the court shall,
after a hearing upon the motion and being satisfied as to the correctness of the
certification, order that the same be performed by the Department or the Division of
Consolidated Laboratory Services and shall prescribe in its order the method of custody,
transfer, and return of evidence submitted for scientific investigation. Upon the request of
the attorney for the Commonwealth of the jurisdiction in which the charge is pending, he
shall be furnished the results of the scientific investigation.

§ 9.1-1105. Reexamination by independent experts.

Independent experts employed by (i) an attorney of record for a person accused of
violation of any criminal law of the Commonwealth or (ii) the accused, for the purpose of
reexamination of materials previously examined in any laboratory of the Department,
shall conduct their analyses or examinations independently of the facilities, equipment,

or supplies of the Department.

$ 9.1-1106. Disposal of certain hazardous materials.

Any material that is seized in any criminal investigation and that is deemed to be
hazardous to health and safety, may be disposed of upon written application of the
Department to the attorney for the Commonwealth in the city or county where the
material is seized or where any criminal prosecution in which the material is proposed to
be evidence is pending. Upon receipt thereof, the attorney for the Commonwealth shall
file the application in the circuit court of such county or city. A sworn analysis report
signed by a person designated by the Director of the Department shall accompany the
application for disposal and shall clearly identify and designate the material to be
disposed of. The application shall state the nature of the hazardous materials, the
quantity thereof, the location where seized, the person from whom the materials were
seized, and the manner whereby the materials shall be destroyed.
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When the ownership of the hazardous material is known, notice shall be given to the
owner at least three days prior to any hearing relating to the destruction, and, if any
criminal charge is pending in any court as a result of the seizure, the notice shall be
given to the accused if other than the owner.

Upon receipt of the analysis report and the application, the court may order the
destruction of all, or a part of, the material. However, a sufficient and representative
quantity of the material shall be retained to permit an independent analysis when a
criminal prosecution may result from the seizure. A return under oath, reporting the time,
place, and manner of destruction, shall be made to the courts. Copies of the analysis
report, application, order, and return shall be made a part of the record of any criminal
prosecution. The sworn analysis report shall be admissible as evidence to the same extent
as the disposed-of material would have been admissible.

$ 9.1-1107. Disposal of certain other property after analysis.

Personal property, including drugs, not disposed of under § 9.1-1106, that has been
submitted to the Department for analysis or examination and that has not been reclaimed
by the agency submitting the property for analysis or examination, may be disposed of by
the Department in accordance with this section if, after the expiration of 120 days after
the receipt by the Department of the property, the Director notifies the circuit court of the
county or city from which the property was taken, in writing, that the analysis or
examination has been completed, and a report submitted to the agency that the property
has not been reclaimed by the agency submitting it and that the Department proposes to
dispose of the property. The notice shall state the nature of the property, the quantity
thereof, the location where seized, the name of the accused, if known, and the proposed
method of disposing of the property.

When the ownership of the property is known, a copy of the notice shall be sent
simultaneously with the notice to the court to the owner, or, if any criminal charge is
pending in any court relating to the property, the copy shall be sent to the accused at his
last known address. Notice shall be by certified mail. The court, within 30 days after
receipt of the notice, may direct that the property be disposed of by the Department, by
an alternative method designed to preserve the property, at the expense of the agency
submitting the property to the Department. If the court does not so direct within the 30-
day period, then the Department may dispose of the property by the method set out in the
notice. Copies of the analysis report and notice shall be made a part of the record of any
criminal prosecution. The report, if sworn to, shall be admissible as evidence to the same
extent as the disposed-of property would have been admissible.

§ 9.1-1108. Disposal of property held by Department for more than 15 years.

Notwithstanding the provisions of §§ 9.1-1106 and 9.1-1107, the Department may file an
application in the Circuit Court of the City of Richmond seeking an order authorizing the
disposal of all personal property, including drugs, received by the Department more than
15 years prior to the filing of the application. The application, under oath, shall list each
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item of property, the date of submission to the Department, the agency or individual
submitting the property, any previous court orders entered regarding the storage of the
property, and the proposed method of disposal. The application shall also state that
written notice by first-class mail was given to each agency or individual submitting
property listed at least 30 days prior to the application, and that no agency or individual
objected to the disposal. A return, under oath, reporting the time, place, and manner of
disposal, shall be made to the court.

Article 2.
Forensic Science Board.

§ 9.1-1109. Forensic Science Board; membership.
A. The Forensic Science Board (the Board) is established as a policy board within the

meaning of § 2.2-2100, in the executive branch of state government. The Board shall
consist of 17 members as follows:

1. The Superintendent of the State Police or his designee;

2. The Director of the Department of Criminal Justice Services or his designee;
3. The Chief Medical Examiner or his designee;

4. The Executive Director of the Virginia Board of Pharmacy or his designee;
5. The Attorney General, or his designee;

6. The Chairman of the Indigent Defense Commission or his designee;

7. The Executive Secretary of the Supreme Court of Virginia or his designee;

8. The Chairman of the Virginia State Crime Commission or his designee;

9. The Chairman of the Scientific Advisory Board or his designee;

10. The Director of the Virginia Institute of Forensic Science and Medicine or his
designee;

11. Five members, appointed by the Governor, from among the citizens of the
Commonwealth as follows:

a. A currently active member of the judiciary;
b. A member of the Virginia Association of Chiefs of Police;

c. A member of the Virginia State Sheriff’s Association;
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d. A member of the Virginia Commonwealth’s Attorneys Association, and

e. A member who is an attorney having specialized knowledge in the area of forensic
sciences.

12. One member of the Virginia House of Delegates, appointed by the Speaker of the
House; and

13. One member of the Senate of Virginia, appointed by the Senate Committee on Rules.

B. The legislative members shall serve for terms coincident with their terms of office. The
members appointed by the Governor shall serve for terms of four years, provided that no
member shall serve beyond the time when he holds the office or employment by reason of
which he was initially eligible for appointment. Any vacancy on the Board shall be filled
in the same manner as the original appointment, but for the unexpired term.

C. Notwithstanding any provision of any statute, ordinance, local law, or charter
provision to the contrary, membership on the Board shall not disqualify any member
from holding any other public office or employment, or cause the forfeiture thereof.

D. The Board shall elect its chairman and vice-chairman. A majority of the members
shall constitute a quorum. Members shall be paid reasonable and necessary expenses
incurred in the performance of their duties. Legislative members shall receive
compensation as provided in § 30-19.12 and nonlegislative citizen members shall receive
compensation for their services as provided in §§ 2.2-2813 and 2.2-2825.

E. The Board shall hold no less than four regular meetings a year. Subject to the
requirements of this subsection, the chairman of the Board shall fix the times and places
of meetings, either on his own motion or upon written request of any five members of the
Board.

§ 9.1-1110. Functions of Forensic Science Board.
A. The Board shall have the power and duty to:

1. Adopt regulations, pursuant to the Administrative Process Act (§ 2.2-4000 et seq.), for
the administration of (i) this chapter or (ii) §§ 18.2-268.6, 18.2-268.9, 19.2-188.1, and
19.2-310.5 and for any provisions of the Code as they relate to the responsibilities of the
Department. Any proposed regulations concerning the privacy, confidentiality, and
security of criminal justice information or DNA identification shall be submitted for
review and comment to any board, commission, or committee or other body that may be
established by the General Assembly to regulate the privacy, confidentiality, and security
of information collected and maintained by the Commonwealth or any political
subdivision thereof;
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2. Develop and establish program and fiscal standards and goals governing the
operations of the Department;

3. Ensure the development of long-range programs and plans for the incorporation of
new technologies as they become available;

4. Review and comment on all budgets and requests for appropriations for the
Department prior to their submission to the Governor and on all applications for federal
funds;

5. Monitor the activities of the Department and its effectiveness in implementing the
standards and goals of the Board;

6. Consider and review recommendations made by the Scientific Advisory Board;

7. Advise the Governor, Director, and General Assembly on matters relating to the
Department and forensic science in general;

8. Review, amend, and approve recommendations of the Scientific Advisory Board;

9. Receive, administer, and expend all funds and other assistance available for carrying
out the purposes of this chapter,

10. Approve Department applications for grants from the United States government or
any other source in carrying out the purposes of this chapter and approve of acceptance
of any and all donations both real and personal, and grants of money from any
governmental unit or public agency, or from any institution, person, firm or corporation,
and may receive, utilize and dispose of the same. Any arrangements pursuant to this
section shall be detailed in the annual report of the Board. The report shall include the
identity of the donor, the nature of the transaction, and the conditions, if any. Any moneys
received pursuant to this section shall be deposited in the state treasury to the account of
the Department. To these ends, the Board shall have the power to comply with conditions
and execute such agreements as may be necessary;

11. Monitor all contracts and agreements necessary or incidental to the performance of
its duties and execution of its powers under this chapter, including but not limited to,
contracts with the United States, units of general local government or combinations
thereof, in Virginia or other states, and with agencies and departments of the
Commonwealth; and

12. Recommend actions to foster and promote coordination and cooperation between the
Department and the user programs that are served.

B. By November I of each year, the Board shall review and make recommendations to
the Chairmen of the House Committee on Appropriations, the Senate Committee on
Finance, and the Crime Commission concerning:



1. New major programs and plans for the activities of the Department and elimination of
programs no longer needed;

2. Policy and priorities in response to agency needs,
3. General fiscal year operational budget and any major changes in appropriated funds,

4. Actions to foster and promote coordination and cooperation between the Department
and the user programs which are served;

5. Rules and regulations necessary to carry out the purposes and intent of this chapter;
and

6. Any recommendations submitted to the Board or the Director by the Scientific
Advisory Board.

Article 3.
Scientific Advisory Board.

§ 9.1-1111. Scientific Advisory Board; membership.

The Scientific Advisory Board is hereby established as an advisory board within the
meaning of § 2.2-2100, in the executive branch of state government. The Scientific
Advisory Board (the Advisory Board) shall consist of 13 members, consisting of the
Director of the Department, and 12 members appointed by the Governor as follows: a
director of a private or federal forensic laboratory located in the Commonwealth; a
forensic scientist or any other person, with an advanced degree, who has received
substantial education, training, or experience in the subject of laboratory standards or
quality assurance regulation and monitoring, a forensic scientist with an advanced
degree who has received substantial education, training, or experience in the discipline
of molecular biology, a forensic scientist with an advanced degree and having experience
in the discipline of population genetics, a scientist with an advanced degree and having
experience in the area of forensic chemistry, a scientist with an advanced degree and
having experience in the area of forensic biology; a forensic scientist or any other
person, with an advanced degree who has received substantial education, training, or
experience in the discipline of criminalistics or trace evidence, a scientist with a doctoral
degree and having experience in the area of forensic toxicology, who is certified by the
American Board Forensic Toxicologists, a member of the Board of the International
Association for Identification; a member of the Board of the Association of Firearms and
Toolmark Examiners; a member of the International Association of Chemical Testing;
and a member of the American Society of Crime Laboratory Directors/Laboratory
Accreditation Board (ASCLD/LAB) Board.

Members of the Advisory Board initially appointed shall serve the following terms: four
members shall serve a term of one year, four members shall serve a term of two years,
and four members shall serve a term of four years. Thereafter, all appointments shall be
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for a term of four years. A vacancy other than by expiration of term shall be filled by the
Governor for the unexpired term.

Members of the Advisory Board shall be paid reasonable and necessary expenses
incurred in the performance of their duties, and shall receive compensation for their
services as provided in §§ 2.2-2813 and 2.2-2825.

$ 9.1-1112. Meetings and chairman.

The Advisory Board shall meet twice a year in the City of Richmond and at such other
times and places as it determines or as directed by the Governor. A chairman shall be
elected from among the members appointed by the Governor.

§ 9.1-1113. Functions of the Scientific Advisory Board.
A. The Advisory Board may review laboratory operations of the Department and make
recommendations concerning the quality and timeliness of services furnished to user

agencies.

B. The Advisory Board shall review and make recommendations to the Director of the
Department and the Forensic Science Board concerning:

1. New scientific programs, protocols, and methods of testing;

2. Plans for the implementation of new programs, sustaining existing programs and
improving upon them where possible, and the elimination of programs no longer needed,

3. Policy and priorities in response to agency needs,

4. Protocols for testing and examination methods, and guidelines for the presentation of
results in court; and

5. Qualification standards for the various scientists of the Department, including the
Director.

C. The Advisory Board shall recommend to the Forensic Science Board a review process
for the Department to use in instances where there has been a misidentification or other
testing error made by the Department during its examination of evidence.

D. Upon request of the Director of the Department, the Forensic Science Board, or the
Governor, the Advisory Board shall review analytical work, reports, and conclusions of

scientists employed by the Department.

§ 18.2-267. Preliminary analysis of breath to determine alcoholic content of blood.
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A. Any person who is suspected of a violation of §§ 18.2-266, 18.2-266.1 or §-18.2-272
shall be entitled, if such equipment is available, to have his breath analyzed to determine
the probable alcoholic content of his blood. The person shall also be entitled, upon
request, to observe the process of analysis and to see the blood-alcohol reading on the
equipment used to perform the breath test. His breath may be analyzed by any police
officer of the Commonwealth, or of any county, city or town, or by any member of a
sheriff's department in the normal discharge of his duties.

B. The Department of Criminal Justice-Services; Piviston-ef-Forensic Science; shall
determine the proper method and equipment to be used in analyzing breath samples taken
pursuant to this section and shall advise the respective police and sheriff's departments of
the same.

C. Any person who has been stopped by a police officer of the Commonwealth, or of any
county, city or town, or by any member of a sheriff's department and is suspected by such
officer to be guilty of a violation of §§ 18.2-266, 18.2-266.1 or §-18.2-272, shall have the
right to refuse to permit his breath to be so analyzed, and his failure to permit such
analysis shall not be evidence in any prosecution under §§ 18.2-266, 18.2-266.1 or §
18.2-272.

D. Whenever the breath sample analysis indicates that alcohol is present in the person's
blood, the officer may charge the person with a violation of §§ 18.2-266, 18.2-266.1 or §
18.2-272, or a similar ordinance of the county, city or town where the arrest is made. The
person so charged shall then be subject to the provisions of §§ 18.2-268.1 through 18.2-
268.12, or of a similar ordinance of a county, city or town.

E. The results of the breath analysis shall not be admitted into evidence in any
prosecution under §§ 18.2-266, 18.2-266.1 or §-18.2-272, the purpose of this section
being to permit a preliminary analysis of the alcoholic content of the blood of a person
suspected of having violated the provisions of §§ 18.2-266, 18.2-266.1 or §-18.2-272.

F. Police officers or members of any sheriff's department shall, upon stopping any person
suspected of having violated the provisions of §§ 18.2-266, 18.2-266.1 or §-18.2-272,
advise the person of his rights under the provisions of this section.

G. Nothing in this section shall be construed as limiting the provisions of §§ 18.2-268.1
through 18.2-268.12.

§ 18.2-268.1. Chemical testing to determine alcohol or drug content of blood; definitions.

As used in §§ 18.2-268.2 through 18.2-268.12, unless the context clearly indicates
otherwise:

The phrase "alcohol or drug" means alcohol, a drug or drugs, or any combination of
alcohol and a drug or drugs.


http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-272
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-272
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-272
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-272
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-268.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-268.12
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-268.12
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-272
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-272
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-272
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-268.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-268.12
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-268.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-268.2
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-268.12

The phrase "blood or breath" means either or both.

"Chief police officer" means the sheriff in any county not having a chief of police, the
chief of police of any county having a chief of police, the chief of police of the city, or
the sergeant or chief of police of the town in which the charge will be heard, or their
authorized representatives.

"Department” means the Department of Forensic Science.

"Director" means the Director of the-Bivision Department of Forensic Science.

"License" means any driver's license, temporary driver's license, or instruction permit
authorizing the operation of a motor vehicle upon the highways.

"Ordinance" means a county, city or town ordinance.
§ 18.2-268.6. Transmission of blood samples.

The blood sample withdrawn pursuant to § 18.2-268.5 shall be placed in vials provided or
approved by the-Bivision Department of Forensic Science. The vials shall be sealed by
the person taking the sample or at his direction. The person who seals the vials shall
complete the prenumbered certificate of blood withdrawal forms and attach one form to
each vial. The completed withdrawal certificate for each vial shall show the name of the
accused, the name of the person taking the blood sample, the date and time the blood
sample was taken and information identifying the arresting or accompanying officer. The
vials shall be placed in a container provided by the-Bivisten Department, and the
container shall be sealed to prevent tampering with the vials. The arresting or
accompanying officer shall take possession of the container as soon as the vials are
placed in the container and sealed, and shall promptly transport or mail the container to
the-Diviston Department.

§ 18.2-268.7. Transmission of blood test samples; use as evidence.

A. Upon receipt of a blood sample forwarded to the-Diviston Department for analysis
pursuant to § 18.2-268.6, the-Bivision Department shall have it examined for its alcohol
or drug or both alcohol and drug content and the Director shall execute a certificate of
analysis indicating the name of the accused; the date, time and by whom the blood
sample was received and examined; a statement that the seal on the vial had not been
broken or otherwise tampered with; a statement that the container and vial were provided
or approved by the-Division Department and that the vial was one to which the
completed withdrawal certificate was attached; and a statement of the sample's alcohol or
drug or both alcohol and drug content. The Director shall remove the withdrawal
certificate from the vial, attach it to the certificate of analysis and state in the certificate
of analysis that it was so removed and attached. The certificate of analysis with the
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withdrawal certificate shall be returned to the clerk of the court in which the charge will
be heard. After completion of the analysis, the Drviston-efForensie-Seienee-Department
shall preserve the remainder of the blood until 90 days have lapsed from the date the
blood was drawn. During this 90-day period, the accused may, by motion filed before the
court in which the charge will be heard, with notice to the-Bivisien Department, request
an order directing the Pivision-efForensie-Setenee-Department to transmit the remainder
of the blood sample to an independent laboratory retained by the accused for analysis.
The-Bivisten Department shall destroy the remainder of the blood sample if no notice of
a motion to transmit the remaining blood sample is received during the 90-day period.

B. When a blood sample taken in accordance with the provisions of §§ 18.2-268.2
through 18.2-268.6 is forwarded for analysis to the-B#viston Department, a report of the
test results shall be filed in that office. Upon proper identification of the certificate of
withdrawal, the certificate of analysis, with the withdrawal certificate attached, shall,
when attested by the Director, be admissible in any court, in any criminal or civil
proceeding, as evidence of the facts therein stated and of the results of such analysis. On
motion of the accused, the report of analysis prepared for the remaining blood sample
shall be admissible in evidence provided the report is duly attested by a person
performing such analysis and the independent laboratory that performed the analysis is
accredited or certified to conduct forensic blood alcohol/drug testing by one or more of
the following bodies: American Society of Crime Laboratory Directors/Laboratory
Accreditation Board (ASCLD/LAB); College of American Pathologists (CAP); United
States Department of Health and Human Services Substance Abuse and Mental Health
Services Administration (SAMHSA); or American Board of Forensic Toxicology
(ABFT).

Upon request of the person whose blood was analyzed, the test results shall be made
available to him.

The Director may delegate or assign these duties to an employee of the-Division-of
Eorenstie-Seienee Department.

§ 18.2-268.8. Fees.

Payment for withdrawing blood shall not exceed $25, which shall be paid out of the
appropriation for criminal charges. If the person whose blood sample was withdrawn is
subsequently convicted for a violation of §§ 18.2-266, 18.2-266.1 or §-18.2-272 or of a
similar ordinance, or is placed under the purview of a probational, educational, or
rehabilitational program as set forth in § 18.2-271.1, the amount charged by the person
withdrawing the sample shall be taxed as part of the costs of the criminal case and shall
be paid into the general fund of the state treasury.

If the person whose blood sample was withdrawn is subsequently convicted for violation
of §§ 18.2-266, 18.2-266.1 or §-18.2-272 or a similar ordinance, a fee of $25 for testing
the first blood sample by the-B+visten Department shall be taxed as part of the costs of
the criminal case and shall be paid into the general fund of the state treasury.
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§ 18.2-268.9. Assurance of breath-test validity; use of test results as evidence.

To be capable of being considered valid as evidence in a prosecution under §§ 18.2-266,
18.2-266.1 or §-18.2-272, or a similar ordinance, chemical analysis of a person's breath
shall be performed by an individual possessing a valid license to conduct such tests, with
a type of equipment and in accordance with methods approved by the Department-ef
CrimtnalJustice-Services; Diviston-of Forensie Setenee. The-Bivistor Department shall
test the accuracy of the breath-testing equipment at least once every six months.

The B#viston-Department shall establish a training program for all individuals who are to
administer the breath tests. Upon a person's successful completion of the training
program, the-Bivision Department may license him to conduct breath-test analyses. Such
license shall identify the specific types of breath test equipment upon which the
individual has successfully completed training.

Any individual conducting a breath test under the provisions of § 18.2-268.2 shall issue a
certificate which will indicate that the test was conducted in accordance with the
Divisten's Department's specifications, the equipment on which the breath test was
conducted has been tested within the past six months and has been found to be accurate,
the name of the accused, that prior to administration of the test the accused was advised
of his right to observe the process and see the blood alcohol reading on the equipment
used to perform the breath test, the date and time the sample was taken from the accused,
the sample's alcohol content, and the name of the person who examined the sample. This
certificate, when attested by the individual conducting the breath test, shall be admissible
in any court in any criminal or civil proceeding as evidence of the facts therein stated and
of the results of such analysis. Any such certificate of analysis purporting to be signed by
a person authorized by the-Bivsten Department shall be admissible in evidence without
proof of seal or signature of the person whose name is signed to it. A copy of the
certificate shall be promptly delivered to the accused.

The officer making the arrest, or anyone with him at the time of the arrest, or anyone
participating in the arrest of the accused, if otherwise qualified to conduct such test as
provided by this section, may make the breath test or analyze the results.

§ 19.2-187. Admission into evidence of certain certificates of analysis.

In any hearing or trial of any criminal offense or in any proceeding brought pursuant to
Chapter 22.1 (§ 19.2-386.1 et seq.) of this title, a certificate of analysis of a person
performing an analysis or examination, performed in any laboratory operated by the
Division of Consolidated Laboratory Services or the Bivisten-Department of Forensic
Science or authorized by such Bivisten-Department to conduct such analysis or
examination, or performed by the Federal Bureau of Investigation, the federal Postal
Inspection Service, the federal Bureau of Alcohol, Tobacco and Firearms, the Naval
Criminal Investigative Service, the National Fish and Wildlife Forensics Laboratory, the
federal Drug Enforcement Administration, or the United States Secret Service Laboratory
when such certificate is duly attested by such person, shall be admissible in evidence as
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evidence of the facts therein stated and the results of the analysis or examination referred
to therein, provided (i) the certificate of analysis is filed with the clerk of the court
hearing the case at least seven days prior to the hearing or trial and (ii) a copy of such
certificate is mailed or delivered by the clerk or attorney for the Commonwealth to
counsel of record for the accused at least seven days prior to the hearing or trial upon
request made by such counsel to the clerk with notice of the request to the attorney for
the Commonwealth. The request to the clerk shall be on a form prescribed by the
Supreme Court and filed with the clerk at least-ten /0 days prior to trial. In the event that
a request for a copy of a certificate is filed with the clerk with respect to a case that is not
yet before the court, the clerk shall advise the requester that he must resubmit the request
at such time as the case is properly before the court in order for such request to be
effective.

The certificate of analysis of any examination conducted by the-B+viston Department of
Forensic Science relating to a controlled substance or marijuana shall be mailed or
forwarded by personnel of the Biviston-Department of Forensic Science to the attorney
for the Commonwealth of the jurisdiction where such offense may be heard. The attorney
for the Commonwealth shall acknowledge receipt of the certificate on forms provided by
the laboratory.

Any such certificate of analysis purporting to be signed by any such person shall be
admissible as evidence in such hearing or trial without any proof of the seal or signature
or of the official character of the person whose name is signed to it.

§ 19.2-187.01. Certificate of analysis as evidence of chain of custody of material
described therein.

A report of analysis duly attested by the person performing such analysis or examination
in any laboratory operated by (i) the Division of Consolidated Laboratory Services, the
Bivisten-Department of Forensic Science or any of its regional laboratories, or by any
laboratory authorized by-either such Division or Department to conduct such analysis or
examination;, (i1) the Federal Bureau of Investigation;, (iii) the federal Bureau of
Alcohol, Tobacco and Firearms;, (iv) the Naval Criminal Investigative Service;,; (v) the
federal Drug Enforcement Administration;; (vi) the Postal Inspection Service;,; or (vii)
the United States Secret Service shall be prima facie evidence in a criminal or civil
proceeding as to the custody of the material described therein from the time such material
is received by an authorized agent of such laboratory until such material is released
subsequent to such analysis or examination. Any such certificate of analysis purporting to
be signed by any such person shall be admissible as evidence in such hearing or trial
without any proof of the seal or signature or of the official character of the person whose
name is signed to it. The signature of the person who received the material for the
laboratory on the request for laboratory examination form shall be deemed prima facie
evidence that the person receiving the material was an authorized agent and that such
receipt constitutes proper receipt by the laboratory for purposes of this section.

§ 19.2-187.2. Procedure for subpoena duces tecum of analysis evidence.
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No subpoena duces tecum shall issue for the production of writings or documents used to
reach the conclusion contained in a certificate of analysis prepared pursuant to § 19.2-187
except upon affidavit that the requested writings or documents are material. Upon a
showing by the Commonwealth that the production of such writings and documents
would place an undue burden on the-B+viston Department of Forensic Science, the court
may order that the subpoena duces tecum be satisfied by making the writings and
documents available for inspection by the requesting party at the laboratory site where
the analysis was performed or at the laboratory operated by the-B+vistonr Department of
Forensic Science which is closest to the court in which the case is pending.

§ 19.2-188.1. Testimony regarding identification of controlled substances.

In any preliminary hearing on a violation of Article 1 (§ 18.2-247 et seq.) of Chapter 7 of
Title 18.2, any law-enforcement officer shall be permitted to testify as to the results of
field tests which have been approved by the Pivisten- Department of Forensic Science
pursuant to regulations adopted in accordance with the Administrative Process Act (§
2.2-4000 et seq.), regarding whether or not any substance the identity of which is at issue
in such hearing is a controlled substance, imitation controlled substance, or marijuana, as
defined in § 18.2-247.

§ 19.2-270.4:1. Storage, preservation and retention of human biological evidence in
felony cases.

A. Notwithstanding any provision of law or rule of court, upon motion of a person
convicted of a felony but not sentenced to death or his attorney of record to the circuit
court that entered the judgment for the offense, the court shall order the storage,
preservation, and retention of specifically identified human biological evidence or
representative samples collected or obtained in the case for a period of up to fifteen years
from the time of conviction, unless the court determines, in its discretion, that the
evidence should be retained for a longer period of time. Upon the filing of such a motion,
the defendant may request a hearing for the limited purpose of identifying the human
biological evidence or representative samples that are to be stored in accordance with the
provisions of this section. Upon the granting of the motion, the court shall order the clerk
of the circuit court to transfer all such evidence to the-Bivision- Department of Forensic
Science. The-B#viston- Department of Forensic Science shall store, preserve, and retain
such evidence. If the evidence is not within the custody of the clerk at the time the order
is entered, the court shall order the governmental entity having custody of the evidence to
transfer such evidence to the-DPivisten- Department of Forensic Science. Upon the entry
of an order under this subsection, the court may upon motion or upon good cause shown,
with notice to the convicted person, his attorney of record and the attorney for the
Commonwealth, modify the original storage order, as it relates to time of storage of the
evidence or samples, for a period of time greater than or less than that specified in the
original order.

B. In the case of a person sentenced to death, the court that entered the judgment shall, in
all cases, order any human biological evidence or representative samples to be transferred
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by the governmental entity having custody to the-B+visten Department of Forensic
Science. The Basten-Department of Forensic Science shall store, preserve, and retain
such evidence until the judgment is executed. If the person sentenced to death has his
sentence reduced, then such evidence shall be transferred from the-Bivisten Department
to the original investigating law-enforcement agency for storage as provided in this
section.

C. Pursuant to standards and guidelines established by the-Bivision Department of
Forensic Science, the order shall state the method of custody, transfer and return of any
evidence to insure and protect the Commonwealth's interest in the integrity of the
evidence. Pursuant to standards and guidelines established by the-Bivision Department of
Forensic Science, the-Btviston Department of Forensic Science, local law-enforcement
agency or other custodian of the evidence shall take all necessary steps to preserve, store,
and retain the evidence and its chain of custody for the period of time specified.

D. In any proceeding under this section, the court, upon a finding that the physical
evidence is of such a nature, size or quantity that storage, preservation or retention of all
of the evidence is impractical, may order the storage of only representative samples of the
evidence. The-Bivasten Department of Forensic Science shall take representative
samples, cuttings or swabbings and retain them. The remaining evidence shall be handled
according to § 19.2-270.4 or as otherwise provided for in the Code.

E. An action under this section or the performance of any attorney representing the
petitioner under this section shall not form the basis for relief in any habeas corpus or
appellate proceeding. Nothing in this section shall create any cause of action for damages
against the Commonwealth, or any of its political subdivisions or officers, employees or
agents of the Commonwealth or its political subdivisions.

§ 19.2-310.2. Blood, saliva or tissue sample required for DNA analysis upon conviction
of a felony; fee.

Every person convicted of a felony on or after July 1, 1990, and every person convicted
of a felony offense under Article 7 (§ 18.2-61 et seq.) of Chapter 4 of Title 18.2 who was
incarcerated on July 1, 1989, shall have a sample of his blood, saliva or tissue taken for
DNA (deoxyribonucleic acid) analysis to determine identification characteristics specific
to the person. If a sample has been previously taken from the person as indicated by the
Local Inmate Data System (LIDS), no additional sample shall be taken. A fee of-twenty-
five-deHars $25 shall be charged for the withdrawal of this sample. The fee shall be taxed
as part of the costs of the criminal case resulting in the felony conviction and one-half of
the fee shall be paid into the general fund of the locality where the sample was taken and
one-half of the fee shall be paid into the general fund of the state treasury. The
assessment provided for herein shall be in addition to any other fees prescribed by law.
The analysis shall be performed by the Diviston-ef Eorensie-Seience; Department-of
Criminal-Justice-Serviees-Department of Forensic Science or other entity designated by
the-Btvistor Department. The identification characteristics of the profile resulting from
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the DNA analysis shall be stored and maintained by the Bivisten-Department in a DNA
data bank and shall be made available only as provided in § 19.2-310.5.

After July 1, 1990, the blood, saliva or tissue sample shall be taken prior to release from
custody.

Notwithstanding the provisions of § 53.1-159, any person convicted of a felony who is in
custody after July 1, 1990, shall provide a blood, saliva or tissue sample prior to his
release. Every person so convicted after July 1, 1990, who is not sentenced to a term of
confinement shall provide a blood, saliva or tissue sample as a condition of such
sentence.

§ 19.2-310.2:1. Saliva or tissue sample required for DNA analysis after arrest for a
violent felony.

Every person arrested for the commission or attempted commission of a violent felony as
defined in § 19.2-297.1 or a violation or attempt to commit a violation of §§ 18.2-89,
18.2-90, 18.2-91, or §-18.2-92, shall have a sample of his saliva or tissue taken for DNA
(deoxyribonucleic acid) analysis to determine identification characteristics specific to the
person. After a determination by a magistrate or a grand jury that probable cause exists
for the arrest, a sample shall be taken prior to the person's release from custody. The
analysis shall be performed by the-B+visten Department of Forensic Science or other
entity designated by the-Divisten Department. The identification characteristics of the
profile resulting from the DNA analysis shall be stored and maintained by the-D+viston
Department in a DNA data bank and shall be made available as provided in § 19.2-310.5.

The clerk of the court shall notify the-Divister Department of final disposition of the
criminal proceedings. If the charge for which the sample was taken is dismissed or the
defendant is acquitted at trial, the-B+vister Department shall destroy the sample and all
records thereof, provided there is no other pending qualifying warrant or capias for an

arrest or felony conviction that would otherwise require that the sample remain in the
data bank.

§ 19.2-310.3. Procedures for withdrawal of blood, saliva or tissue sample for DNA
analysis.

Each sample required pursuant to § 19.2-310.2 from persons who are to be incarcerated
shall be withdrawn at the receiving unit or at such other place as is designated by the
Department of Corrections or, in the case of a juvenile, the Department of Juvenile
Justice. The required samples from persons who are not sentenced to a term of
confinement shall be withdrawn at a time and place specified by the sentencing court.
Only a correctional health nurse technician or a physician, registered nurse, licensed
practical nurse, graduate laboratory technician, or phlebotomist shall withdraw any blood
sample to be submitted for analysis. No civil liability shall attach to any person
authorized to withdraw blood, saliva or tissue as provided herein as a result of the act of
withdrawing blood, saliva or tissue from any person submitting thereto, provided the
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blood, saliva or tissue was withdrawn according to recognized medical procedures.
However, no person shall be relieved from liability for negligence in the withdrawing of
any blood, saliva or tissue sample.

Chemically clean sterile disposable needles and vacuum draw tubes or swabs shall be
used for all samples. The tube or envelope containing the sample shall be sealed and
labeled with the subject's name, social security number, date of birth, race and gender; the
name of the person collecting the sample; and the date and place of collection. The tubes
or envelopes containing the samples shall be secured to prevent tampering with the
contents. The steps herein set forth relating to the taking, handling, identification, and
disposition of blood, saliva or tissue samples are procedural and not substantive.
Substantial compliance therewith shall be deemed to be sufficient. The samples shall be
transported to the-Bivistorn Department of Forensic Science not more than 15 days
following withdrawal and shall be analyzed and stored in the DNA data bank in
accordance with §§ 19.2-310.4 and 19.2-310.5.

§ 19.2-310.3:1. Procedures for taking saliva or tissue sample for DNA analysis.

A. Each sample required pursuant to § 19.2-310.2:1 from persons arrested shall be taken
before release from custody at such place as is designated by the law-enforcement agency
responsible for arrest booking in the jurisdiction. Samples shall be taken in accordance
with procedures adopted by the-Bivision Department of Forensic Science. The sample
shall be sealed and labeled with the subject's name, social security number, date of birth,
race and gender; the name of the person collecting the sample; the date and place of
collection; information identifying the arresting or accompanying officer; and the offense
for which the person was arrested. The sample shall be secured to prevent tampering with
the contents and be accompanied by a copy of the arrest warrant or capias. The steps
herein set forth relating to the taking, handling, identification, and disposition of saliva or
tissue samples are procedural and not substantive. The sample shall be transported to the
Bivisten Department of Forensic Science not more than 15 days following withdrawal
and shall be analyzed and stored in the DNA data bank in accordance with §§ 19.2-310.4
and 19.2-310.5.

B. Substantial compliance therewith shall be deemed to be sufficient. If a sample has
been previously taken from the individual as indicated by the Local Inmate Data System
(LIDS), no additional sample shall be taken. No civil liability shall attach to any person
authorized to take saliva or tissue as provided herein as a result of the act of taking saliva
or tissue from any person submitting thereto, provided the saliva or tissue was taken
according to recognized medical procedures. However, no person shall be relieved from
liability for negligence in the taking of any saliva or tissue sample.

§ 19.2-310.4. Procedures for conducting DNA analysis of blood, saliva or tissue sample.
Whether or not the results of an analysis are to be included in the data bank, the-B+viston

Department shall conduct the DNA analysis in accordance with procedures adopted by
the-Bivistor Department to determine identification characteristics specific to the
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individual whose sample is being analyzed. The Director or his designated representative
shall complete and maintain on file a form indicating the name of the person whose
sample is to be analyzed, the date and by whom the blood, saliva or tissue sample was
received and examined, and a statement that the seal on the tube or envelope containing
the sample had not been broken or otherwise tampered with. The remainder of a blood,
saliva or tissue sample submitted for analysis and inclusion in the data bank pursuant to §
19.2-310.2 or §-19.2-310.2:1 may be divided, labeled as provided for the original sample,
and securely stored by the-D#vstor Department in accordance with specific procedures
adopted by regulation of the-Division Department to ensure the integrity and
confidentiality of the samples. All or part of the remainder of that sample may be used
only (i) to create a statistical data base provided no identifying information on the
individual whose sample is being analyzed is included or (ii) for retesting by the-D+viston
Department to validate or update the original analysis.

A report of the results of a DNA analysis conducted by the-Bivision Department as
authorized, including the profile and identifying information, shall be made and
maintained at the Division Department. A certificate and the results of the analysis shall
be admissible in any court as evidence of the facts therein stated. Except as specifically
provided in this section and § 19.2-310.5, the results of the analysis shall be securely
stored and shall remain confidential.

§ 19.2-310.5. DNA data bank exchange.

It shall be the duty of the-B+visten Department to receive blood, saliva or tissue samples
and to analyze, classify, and file the results of DNA identification characteristics profiles
of blood, saliva or tissue samples submitted pursuant to § 19.2-310.2 or §-19.2-310.2:1
and to make such information available as provided in this section. The results of an
analysis and comparison of the identification characteristics from two or more blood,
saliva or tissue samples shall be made available directly to federal, state and local law-
enforcement officers upon request made in furtherance of an official investigation of any
criminal offense. The-B#vister Department shall confirm whether or not there is a DNA
profile on file for a specific individual if a federal, state or local law-enforcement officer
requests that information in furtherance of an official investigation of any criminal
offense. A request may be made by personal contact, mail, or electronic means. The name
of the requestor and the purpose for which the information is requested shall be
maintained on file with the-B+visten Department.

Upon his request, a copy of the request for search shall be furnished to any person
identified and charged with an offense as the result of a search of information in the data
bank.

The-Bivistenn Department shall adopt regulations governing (i) the methods of obtaining
information from the data bank in accordance with this section and (ii) procedures for
verification of the identity and authority of the requestor. The-B+vision Department shall
specify the positions in that agency which require regular access to the data bank and
samples submitted as a necessary function of the job.
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The-Divisten Department shall create a separate statistical data base comprised of DNA
profiles of blood, saliva or tissue samples of persons whose identity is unknown. Nothing
in this section or § 19.2-310.6 shall prohibit the-P+visten Department from sharing or
otherwise disseminating the information in the statistical data base with law-enforcement
or criminal justice agencies within or without the Commonwealth.

The-Bivisten Department may charge a reasonable fee to search and provide a
comparative analysis of DNA profiles in the data bank to any authorized law-
enforcement agency outside of the Commonwealth.

§ 19.2-310.6. Unauthorized uses of DNA data bank; forensic samples; penalties.

Any person who, without authority, disseminates information contained in the data bank
shall be guilty of a Class 3 misdemeanor. Any person who disseminates, receives, or
otherwise uses or attempts to so use information in the data bank, knowing that such
dissemination, receipt, or use is for a purpose other than as authorized by law, shall be
guilty of a Class 1 misdemeanor.

Except as authorized by law, any person who, for purposes of having DNA analysis
performed, obtains or attempts to obtain any sample submitted to the-D+viston
Department of Forensic Science for analysis shall be guilty of a Class 5 felony.

§ 19.2-310.7. Expungement when DNA taken for a felony conviction.

A person whose DNA profile has been included in the data bank pursuant to § 19.2-310.2
may request expungement on the grounds that the felony conviction on which the
authority for including his DNA profile was based has been reversed and the case
dismissed. The-B+viston Department of Forensic Science shall purge all records and
identifiable information in the data bank pertaining to the person and destroy all samples
from the person upon receipt of (i) a written request for expungement pursuant to this
section and (ii) a certified copy of the court order reversing and dismissing the
conviction.

§ 19.2-327.1. Motion by a convicted felon for scientific analysis of newly discovered or
previously untested scientific evidence; procedure.

A. Notwithstanding any other provision of law or rule of court, any person convicted of a
felony may, by motion to the circuit court that entered the original conviction, apply for a
new scientific investigation of any human biological evidence related to the case that
resulted in the felony conviction if: (i) the evidence was not known or available at the
time the conviction became final in the circuit court or the evidence was not previously
subjected to testing because the testing procedure was not available at the-Divisten
Department of Forensic Science at the time the conviction became final in the circuit
court; (ii) the evidence is subject to a chain of custody sufficient to establish that the
evidence has not been altered, tampered with, or substituted in any ways; (iii) the testing is
materially relevant, noncumulative, and necessary and may prove the convicted person's
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actual innocence; (iv) the testing requested involves a scientific method employed by the
Piviston Department of Forensic Science; and (v) the convicted person has not
unreasonably delayed the filing of the petition after the evidence or the test for the
evidence became available at the-B+vistorn Department of Forensic Science.

B. The petitioner shall assert categorically and with specificity, under oath, the facts to
support the items enumerated in subsection A and (i) the crime for which the person was
convicted, (ii) the reason or reasons the evidence was not known or tested by the time the
conviction became final in the circuit court, and (iii) the reason or reasons that the newly
discovered or untested evidence may prove the actual innocence of the person convicted.
Such motion shall contain all relevant allegations and facts that are known to the
petitioner at the time of filing and shall enumerate and include all previous records,
applications, petitions, appeals and their dispositions.

C. The petitioner shall serve a copy of such motion upon the attorney for the
Commonwealth. The Commonwealth shall file its response to the motion within-thirty 30
days of the receipt of service. The court shall, no sooner than-thirty 30 and no later than
ninety 90 days after such motion is filed, hear the motion. Motions made by a petitioner
under a sentence of death shall be given priority on the docket.

D. The court shall, after a hearing on the motion, set forth its findings specifically as to
each of the items enumerated in subsections A and B and either (i) dismiss the motion for
failure to comply with the requirements of this section or (ii) dismiss the motion for
failure to state a claim upon which relief can be granted or (iii) order that the testing be
done by the-B+vistonr Department of Forensic Science based on a finding of clear and
convincing evidence that the requirements of subsection A have been met.

E. The court shall order the tests to be performed by the-B+visten Department of Forensic
Science and prescribe in its order, pursuant to standards and guidelines established by the
Bivision Department, the method of custody, transfer, and return of evidence submitted
for scientific investigation sufficient to insure and protect the Commonwealth's interest in
the integrity of the evidence. The results of any such testing shall be furnished
simultaneously to the court, the petitioner and his attorney of record and the attorney for
the Commonwealth. The-B+vistorn Department of Forensic Science shall give testing
priority to cases in which a sentence of death has been imposed. The results of any tests
performed and any hearings held pursuant to this section shall become a part of the
record.

F. Nothing in this section shall constitute grounds to delay setting an execution date
pursuant to § 53.1-232.1 or to grant a stay of execution that has been set pursuant to §
53.1-232.1 (iii) or (iv).

G. An action under this section or the performance of any attorney representing the
petitioner under this section shall not form the basis for relief in any habeas corpus
proceeding or any other appeal. Nothing in this section shall create any cause of action
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for damages against the Commonwealth or any of its political subdivisions or any
officers, employees or agents of the Commonwealth or its political subdivisions.

H. In any petition filed pursuant to this chapter, the defendant is entitled to representation
by counsel subject to the provisions of Article 3 (§ 19.2-157 et seq.) of Chapter 10 of this
title.

§ 19.2-327.3. Contents and form of the petition based on previously unknown or untested
human biological evidence of actual innocence.

A. The petitioner shall allege categorically and with specificity, under oath, the
following: (i) the crime for which the petitioner was convicted, and that such conviction
was upon a plea of not guilty or that the person is under a sentence of death or convicted
of (1) a Class 1 felony, (2) a Class 2 felony or (3) any felony for which the maximum
penalty is imprisonment for life; (i1) that the petitioner is actually innocent of the crime
for which he was convicted; (iii) an exact description of the human biological evidence
and the scientific testing supporting the allegation of innocence; (iv) that the evidence
was not previously known or available to the petitioner or his trial attorney of record at
the time the conviction became final in the circuit court, or if known, the reason that the
evidence was not subject to the scientific testing set forth in the petition; (v) the date the
test results under § 19.2-327.1 became known to the petitioner or any attorney of record;
(vi) that the petitioner or his attorney of record has filed the petition within 60 days of
obtaining the test results under § 19.2-327.1; (vii) that the petitioner is currently
incarcerated; (viii) the reason or reasons the evidence will prove that no rational trier of
fact could have found proof of guilt beyond a reasonable doubt; and (ix) for any
conviction that became final in the circuit court after June 30, 1996, that the evidence was
not available for testing under § 9432+ 9./-71104. The Supreme Court may issue a stay
of execution pending proceedings under the petition. Nothing in this chapter shall
constitute grounds to delay setting an execution date pursuant to § 53.1-232.1 or to grant
a stay of execution that has been set pursuant to § 53.1-232.1 (iii) or (iv).

B. Such petition shall contain all relevant allegations of facts that are known to the
petitioner at the time of filing and shall enumerate and include all previous records,
applications, petitions, appeals and their dispositions. A copy of any test results shall be
filed with the petition. The petition shall be filed on a form provided by the Supreme
Court. If the petitioner fails to submit a completed form, the court may dismiss the
petition or return the petition to the prisoner pending the completion of such form. The
petitioner shall be responsible for all statements contained in the petition. Any false
statement in the petition, if such statement is knowingly or willfully made, shall be a
ground for prosecution and conviction of perjury as provided for in § 18.2-434.

C. The Supreme Court shall not accept the petition unless it is accompanied by a duly
executed return of service in the form of a verification that a copy of the petition and all
attachments has been served on the attorney for the Commonwealth of the jurisdiction
where the conviction occurred and the Attorney General or an acceptance of service
signed by these officials, or any combination thereof. The Attorney General shall have 30
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days after receipt of the record by the clerk of the Supreme Court in which to file a
response to the petition. The response may contain a proffer of any evidence pertaining to
the guilt of the defendant that is not included in the record of the case, including evidence
that was suppressed at trial.

D. The Supreme Court may, when the case has been before a trial or appellate court,
inspect the record of any trial or appellate court action, and the Court may, in any case,
award a writ of certiorari to the clerk of the respective court below, and have brought
before the Court the whole record or any part of any record.

E. In any petition filed pursuant to this chapter, the defendant is entitled to representation
by counsel subject to the provisions of Article 3 (§ 19.2-157 et seq.) of Chapter 10 of this
title.

§ 19.2-327.4. Determination by the Supreme Court for findings of fact by the circuit
court.

If the Supreme Court determines from the petition, from any hearing on the petition, from
a review of the records of the case, including the record of any hearing on a motion to test
evidence pursuant to §-9442+ 9.7-1104, or from any response from the Attorney
General that a resolution of the case requires further development of the facts under this
chapter, the court may order the circuit court to conduct a hearing within-ninety 90 days
after the order has been issued to certify findings of fact with respect to such issues as the
Supreme Court shall direct. The record and certified findings of fact of the circuit court
shall be filed in the Supreme Court within-thirty 30 days after the hearing is concluded.
The petitioner or his attorney of record, the attorney for the Commonwealth and the
Attorney General shall be served a copy of the order stating the specific purpose and
evidence for which the hearing has been ordered.

§ 19.2-386.23. Disposal of seized controlled substances, marijuana and paraphernalia.

A. All controlled substances, imitation controlled substances, marijuana or paraphernalia,
the lawful possession of which is not established or the title to which cannot be
ascertained, which have come into the custody of a peace officer or have been seized in
connection with violations of Chapter 7 (§ 18.2-247 et seq.) of Title 18.2, shall be
forfeited and disposed of as follows:

1. Upon written application by the-Bivisten Department of Forensic Science the court
may order the forfeiture of any such substance or paraphernalia to the-Diviston
Department for research and training purposes and for destruction pursuant to regulations
of the United States Department of Justice Drug Enforcement Administration and of the
Board of Pharmacy once these purposes have been fulfilled.

2. In the event no application is made under subdivision 1 of this subsection, the court
shall order the destruction of all such substances or paraphernalia, which order shall state
the existence and nature of the substance or paraphernalia, the quantity thereof, the
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location where seized, the person or persons from whom the substance or paraphernalia
was seized, if known, and the manner whereby such item shall be destroyed. However,
the court may order that paraphernalia identified in subdivision 5 of § 18.2-265.1 not be
destroyed and that it be given to a person or entity that makes a showing to the court of
sufficient need for the property and an ability to put the property to a lawful and publicly
beneficial use. A return under oath, reporting the time, place and manner of destruction
shall be made to the court and to the Board of Pharmacy by the officer to whom the order
is directed. A copy of the order and affidavit shall be made a part of the record of any
criminal prosecution in which the substance or paraphernalia was used as evidence and
shall, thereafter, be prima facie evidence of its contents. In the event a law-enforcement
agency recovers, seizes, finds, is given or otherwise comes into possession of any such
substances or paraphernalia that are not evidence in a trial in the Commonwealth, the
chief law-enforcement officer of the agency may, with the written consent of the
appropriate attorney for the Commonwealth, order destruction of same; provided that, a
statement under oath, reporting a description of the substances and paraphernalia
destroyed, and the time, place and manner of destruction is made to the chief law-
enforcement officer and to the Board of Pharmacy by the officer to whom the order is
directed.

B. No such substance or paraphernalia used or to be used in a criminal prosecution under
Chapter 7 (§ 18.2-247 et seq.) of Title 18.2 shall be disposed of as provided by this
section until all rights of appeal have been exhausted, except as provided in § 19.2-
386.24.

§ 19.2-386.27. Forfeiture of firearms carried in violation of § 18.2-308.

Any weapon used in the commission of a violation of § 18.2-308 shall be forfeited to the
Commonwealth and may be seized by an officer as forfeited, and such as may be needed
for police officers, conservators of the peace, and the-P#vstor Department of Forensic
Science shall be devoted to that purpose, subject to any registration requirements of
federal law, and the remainder shall be disposed of as provided in § 19.2-386.29.

§ 19.2-387. Exchange to operate as a division of Department of State Police; authority of
Superintendent of State Police.

A. The Central Criminal Records Exchange shall operate as a separate division within the
Department of State Police and shall be the sole criminal record-keeping agency of the
Commonwealth, except for (i) the Department of Juvenile Justice pursuant to Chapter 10
(§ 16.1-222 et seq.) of Title 16.1, (ii) the Department of Motor Vehicles, (iii) for purposes
of the DNA data bank, the-Bivsten Department of Forensic Science and (iv) for the
purpose of making parole determinations pursuant to subdivisions 1, 2, 3 and 5 of § 53.1-
136, the Virginia Parole Board.

B. The Superintendent of State Police is hereby authorized to employ such personnel,
establish such offices, and acquire such equipment as shall be necessary to carry out the
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purposes of this chapter and is also authorized to enter into agreements with other state
agencies for services to be performed for it by employees of such other agencies.

§ 19.2-389.1. Dissemination of juvenile record information.

Record information maintained in the Central Criminal Records Exchange pursuant to the
provisions of § 16.1-299 shall be disseminated only (i) to make the determination as
provided in §§ 18.2-308.2 and 18.2-308.2:2 of eligibility to possess or purchase a
firearm;, (ii) to aid in the preparation of a pretrial investigation report prepared by a local
pretrial services agency established pursuant to Article 5 (§ 19.2-152.2 et seq.) of Chapter
9 of this title, a presentence or post-sentence investigation report pursuant to § 19.2-264.5
or §-19.2-299 or in the preparation of the discretionary sentencing guidelines worksheets
pursuant to subsection C of § 19.2-298.015; (iii) to aid local community-based probation
programs established pursuant to the Comprehensive Community Corrections Act for
Local-Responsible Offenders (§ 9.1-173 et seq.) with investigating or serving adult local-
responsible offenders and all court service units serving juvenile delinquent offenderss,
(iv) for fingerprint comparison utilizing the fingerprints maintained in the Automated
Fingerprint Information System (AFIS) computer;,; (v) to attorneys for the
Commonwealth to secure information incidental to sentencing and to attorneys for the
Commonwealth and probation officers to prepare the discretionary sentencing guidelines
worksheets pursuant to subsection C of § 19.2-298.01;, (vi) to any full-time or part-time
employee of the State Police, a police department or sheriff's office that is a part of or
administered by the Commonwealth or any political subdivision thereof, and who is
responsible for the prevention and detection of crime and the enforcement of the penal,
traffic or highway laws of the Commonwealth, for purposes of the administration of
criminal justice as defined in § 9.1-101;, and (vii) to the-Bivision Department of Forensic
Science to verify its authority to maintain the juvenile's sample in the DNA data bank
pursuant to § 16.1-299.1.

§ 46.2-341.25. Preliminary analysis of breath of commercial drivers to determine alcohol
content of blood.

A. Any person who is reasonably suspected of a violation of § 46.2-341.24 or of having
any alcohol in his blood while driving or operating a commercial motor vehicle may be
required by any law-enforcement officer to provide a sample of such person's breath for a
preliminary screening to determine the probable alcohol content of his blood. Such
person shall be entitled, upon request, to observe the process of analysis and to see the
blood-alcohol reading on the equipment used to perform the breath test. Such breath may
be analyzed by any police officer of the Commonwealth, or of any county, city, or town,
or by any member of a sheriff's department in the normal discharge of his duties.

B. The Department of Criminal Justice-Serviees; Pivisten-Forensic Science, shall
determine the proper method and equipment to be used in analyzing breath samples taken
pursuant to this section and shall advise the respective police and sheriff's departments of
the same.
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C. If the breath sample analysis indicates that there is alcohol present in the person's
blood, or if the person refuses to provide a sample of his breath for a preliminary
screening, such person shall then be subject to the provisions of §§ 46.2-341.26:1 through
46.2-341.26:11.

D. The results of a breath analysis conducted pursuant to this section shall not be
admitted into evidence in any prosecution under § 46.2-341.24 or §46.2-341.31, but may
be used as a basis for charging a person for a violation of the provisions of § 46.2-341.24
or §46.2-341.31.

E. The law-enforcement officer requiring the preliminary screening test shall advise the
person of his obligations under this section and of the provisions of subsection C of this
section.

§ 46.2-341.26:1. Use of chemical tests to determine alcohol or drug content of blood of
commercial driver; definitions.

As used in §§ 46.2-341.26:2 through 46.2-341.26:11, unless the context clearly indicates
otherwise:

The phrase "alcohol or drug" means alcohol, drug or drugs, or any combination of
alcohol and a drug or drugs.

The phrase "blood or breath" means either or both.

"Chief police officer" means the sheriff in any county not having a chief of police, the
chief of police of any county having a chief of police, the chief of police of the city, or
the sergeant or chief of police of the town in which the charge will be heard, or their
authorized representatives.

"Department" means the Department of Forensic Science.

"Director" means the Director of the-Divisten Department of Forensic Science.

" 1x 7101 "

§ 46.2-341.26:6. Transmission of blood samples.

The blood sample withdrawn pursuant to § 46.2-341.26:5 shall be placed in vials
provided or approved by the-B#viston Department of Forensic Science. The vials shall be
sealed by the person taking the sample or at his direction. The person who seals the vials
shall complete the prenumbered certificate of blood withdrawal forms and attach one
form to each vial. The completed withdrawal certificate for each vial shall show the name
of the suspect, the name of the person taking the blood sample, the date and time the
blood sample was taken and information identifying the arresting or accompanying
officer. The vials shall be placed in a container provided by the-Bivision Department, and
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the container shall be sealed to prevent tampering with the vials. A law-enforcement
officer shall take possession of the container as soon as the vials are placed in such
container and sealed, and shall promptly transport or mail the container to the-B+viston
Department.

§ 46.2-341.26:7. Transmission of samples.

A. Upon receipt of a blood sample forwarded to the-Piviston Department for analysis
pursuant to § 46.2-341.26:6, the-Bivision Department shall have it examined for its
alcohol or drug content, and the Director shall execute a certificate of analysis indicating
the name of the suspect; the date, time, and by whom the blood sample was received and
examined; a statement that the seal on the vial had not been broken or otherwise
tampered with; a statement that the container and vial were provided or approved by the
Bivisten Department and that the vial was one to which the completed withdrawal
certificate was attached; and a statement of the sample's alcohol or drug content. The
Director or his representative shall remove the withdrawal certificate from the vial, attach
it to the certificate of analysis and state in the certificate of analysis that it was so
removed and attached. The certificate of analysis with the withdrawal certificate shall be
returned to the clerk of the court in which the charge will be heard. After completion of
the analysis, the-Diviston-of Forensie-Seienee- Department shall preserve the remainder
of the blood until 90 days have lapsed from the date the blood was drawn. During this 90-
day period, the accused may, by motion filed before the court in which the charge will be
heard, with notice to the-B+viston Department, request an order directing the-P+vision-of
Forensie-Seienee- Department to transmit the remainder of the blood sample to an
independent laboratory retained by the accused for analysis. The-B+viston Department
shall destroy the remainder of the blood sample if no notice of a motion to transmit the
remaining blood sample is received during the 90-day period.

B. When a blood sample taken in accordance with the provisions of §§ 46.2-341.26:2
through 46.2-341.26:6 is forwarded for analysis to the-D#viston Department, a report of
the test results shall be filed in that office. Upon proper identification of the certificate of
withdrawal, the certificate of analysis, with the withdrawal certificate attached, shall,
when attested by the Director, be admissible in any court, in any criminal or civil
proceeding, as evidence of the facts therein stated and of the results of such analysis. On
motion of the accused, the report of analysis prepared for the remaining blood sample
shall be admissible in evidence provided the report is duly attested by a person
performing such analysis and the independent laboratory that performed the analysis is
accredited or certified to conduct forensic blood alcohol/drug testing by one or more of
the following bodies: American Society of Crime Laboratory Directors/Laboratory
Accreditation Board (ASCLD/LAB); College of American Pathologists (CAP); United
States Department of Health and Human Services Substance Abuse and Mental Health
Services Administration (SAMHSA); or American Board of Forensic Toxicology
(ABFT).

Upon request of the person whose blood or breath was analyzed, the test results shall be
made available to him.
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The Director may delegate or assign these duties to an employee of the-Diviston-of
Forensie-Seienee Department.

§ 46.2-341.26:9. Assurance of breath test validity; use as evidence.

To be capable of being considered valid in a prosecution under § 46.2-341.24 or §-46.2-
341.31, chemical analysis of a person's breath shall be performed by an individual
possessing a valid license to conduct such tests, with the type of equipment and in
accordance with methods approved by the-B+visten Department under the provisions of §
18.2-268.9.

Any individual conducting a breath test under the provisions of § 46.2-341.26:2 shall
issue a certificate which includes the name of the suspect, the date and time the sample
was taken from the suspect, the alcohol content of the sample, and the identity of the
person who examined the sample. The certificate will also indicate that the test was
conducted in accordance with the-Divisten's Department's specifications and that the
equipment on which the breath test was conducted has been tested within the past six
months and has been found to be accurate. The certificate, when attested by the
authorized individual conducting the breath test, shall be admissible in any court in any
criminal or civil proceeding as evidence of the facts therein stated and of the results of
such analysis. Any such certificate of analysis purporting to be signed by a person
authorized by the-Divistor Department shall be admissible in evidence without proof of
seal or signature of the person whose name is signed to it.

A copy of such certificate shall be promptly delivered to the suspect. The law-
enforcement officer requiring the test or anyone with such officer at the time if otherwise
qualified to conduct such test as provided by this section, may administer the breath test
or analyze the results thereof.

§ 54.1-3404. Inventories of controlled substances required of certain persons; contents
and form of record.

A. Except as set forth in subsection G, every person manufacturing, compounding,
processing, selling, dispensing or otherwise disposing of drugs in Schedules I, II, III, IV
or V shall take a complete and accurate inventory of all stocks of Schedules I through V
drugs on the date he first engages in business. If there are no controlled substances on
hand at that time, he shall record this fact as part of the inventory. An inventory taken by
use of an oral recording device shall be promptly reduced to writing and maintained in a
written, typewritten or printed form. Such inventory shall be made either as of the
opening of business or as of the close of business on the inventory date.

B. After the initial inventory is taken, every person described herein shall take a new
inventory at least every two years of all stocks on hand of Schedules I through V drugs.
The biennial inventory shall be taken on any date which is within two years of the
previous biennial inventory.
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C. The record of such drugs received shall in every case show the date of receipt, the
name and address of the person from whom received and the kind and quantity of drugs
received, the kind and quantity of drugs produced or removed from process of
manufacture, and the date of such production or removal from process of manufacture.
The record shall in every case show the proportion of morphine, cocaine, or ecgonine
contained in or producible from crude opium or coca leaves received or produced.

D. The record of all drugs sold, administered, dispensed, or otherwise disposed of, shall
show the date of selling, administering, or dispensing, the name and address of the person
to whom or for whose use, or the owner and species of animal for which the drugs were
sold, administered or dispensed, and the kind and quantity of drugs. Any person selling,
administering, dispensing or otherwise disposing of such drugs shall make and sign such
record at the time of each transaction. The keeping of a record required by or under the
federal laws, containing substantially the same information as is specified above, shall
constitute compliance with this section, except that every such record shall contain a
detailed list of any drugs lost, destroyed or stolen, the kind and quantity of such drugs,
and the date of the discovery of such loss, destruction or theft. The form of records shall
be prescribed by the Board.

E. Whenever any registrant or licensee discovers a theft or any other unusual loss of any
controlled substance, he shall immediately report such theft or loss to the Board. If the
registrant or licensee is unable to determine the exact kind and quantity of the drug loss,
he shall immediately make a complete inventory of all Schedule I through V drugs.

Within 30 days after the discovery of a loss of drugs, the registrant or licensee shall
furnish the Board with a listing of the kind, quantity and strength of such drugs lost.

F. All records required pursuant to this section shall be maintained completely and
accurately for two years from the date of the transaction recorded.

G. Each person authonzed to conduct chem1cal analyses us1ng controlled substances in
the-Diviston ; hin th :

Department of Forensic Sczence shall comply Wlth the 1nvent0ry requlrements set forth in
subsections A through F; however, the following substances shall not be required to be
included in such inventory: (i) controlled substances on hand at the time of the inventory
in a quantity of less than one kilogram, other than a hallucinogenic controlled substance
listed in Schedule I of this chapter; or (ii) hallucinogenic controlled substances, other than
lysergic acid diethylamide, on hand at the time of the inventory in a quantity of less than
20 grams; or (iii) lysergic acid diethylamide on hand at the time of the inventory in a
quantity of less than 0.5 grams. Further, no inventory shall be required of known or
suspected controlled substances that have been received as evidentiary materials for

analyses by the-Diviston-ef Forensie-Setence-within-the Departmentof Criminal Justiee
Serviees Department of Forensic Science.

§ 54.1-3431. Admission into evidence of certain certificates of analysis.
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In any administrative hearing, a certificate of analysis of a chemist, performed in any
laboratory operated by the-B#vstor Department of Forensic Science or authorized by
such-Bivisten Department to conduct such analysis, when such certificate is attested by
such chemist, shall be admissible as evidence. A copy of such certificate shall be
delivered to the parties in interest at least seven days prior to the date fixed for the
hearing.

Any certificate of analysis purporting to be signed by any chemist shall be admissible as
evidence in such hearing without any proof of the seal or signature or of the official
character of the chemist whose name is signed to it.

2. That Article 2 (§§ 9.1-117 through 9.1-125) of Chapter 1 of Title 9.1 is repealed.

3. That as of July 1, 2005, the Department of Forensic Science shall be deemed
successor in interest to the Division of Forensic Science of the Department of Criminal
Justice Services to the extent that this act transfers powers and duties. All right, title and
interest in and to any real or tangible personal property vested in the Division of Forensic
Science of the Department of Criminal Justice Services shall be transferred to and taken
as standing in the name of the Department of Forensic Science.

4. That the Governor may transfer an appropriation or any portion thereof within a state
agency established, abolished, or otherwise affected by the provisions of this act, or from
one such agency to another, to support the changes in organization or responsibility
resulting from or required by the provisions of this act.

5. That any general fund and nongeneral fund positions at the Division of Forensic
Science of the Department of Criminal Justice Services on July 1, 2005 shall be
transferred to the Department of Forensic Science to support the changes in organization
or responsibility resulting from or required by the provisions of this act.

6. That all rules and regulations adopted by the Department of Criminal Justice Services
which are in effect as of July 1, 2005, and which pertain to the subject of this act, shall
remain in full force and effect until altered, amended, or rescinded by the Board of
Forensic Science.

7. That on and after July 1, 2005, any reference in the Code of Virginia or in the Acts of
Assembly to the Division of Forensic Science shall be construed to mean the Department
of Forensic Science.
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