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either compliance problems
or an above-average num-
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While the new law and
regulations will improve
important elements of qual-
ity care such as medication
administration and staff
training, the problems that
low-income residents have
in accessing mental health
services will not necessarily
improve.

New costs also stem from
the new law and regula-
tions. These costs will be a
particular issue for the es-
timated 117 ALFs that
serve mostly low-income
residents because the State
auxiliary grant rate is low.
These facilities will be chal-
lenged by implementation
of the new law and regula-
tions.
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COMMONWEALTH of VIRGINIA

Joint Legislative Audit and Review Commission

Philip A. Leone Suite 1100, General Assembly Building, Capitol Square (804) 786-1258
Director Richmond, Virginia 23219

June 20, 2006

The Honorable Thomas K. Norment, Jr.
Chairman

Joint Legislative Audit and Review Commission
General Assembly Building

Richmond, Virginia 23219

Dear Senator Norment:

Item 21F of the 2004-2006 Appropriation Act, as amended by the 2005
General Assembly, requires JLARC to report on the impact of new regulations
adopted pursuant to major legislation affecting assisted living facilities. Staff were
directed to report on the impact of these regulations on the cost of providing
services, residents’ access to providers and other services, and tangible
improvements in the quality of care delivered. An interim report was produced in
November 2005; this status report includes the findings of the most recent JLARC
review. A final report is due by June 1, 2007, under language included in the 2006-
2008 Appropriation Act.

On behalf of the Commission staff, I would like to thank the staff at the
Departments of Social Services; Health Professions; Mental Health, Mental
Retardation and Substance Abuse Services; and Medical Assistance Services for
their assistance during this study.

Sincerely,

Philip A. Leone
Director
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JLARC Report Summary:

Status Report: Impact of Assisted Living
Facility Regulations

Key Findings

Implementation of legislation affecting assisted living is generally on schedule.
(Chapters 1 and 2)

Most assisted living facilities (ALF's) in Virginia have no recent history of compli-
ance problems, and have no recent verified complaints about care or services.
There are 137 ALFs—23 percent of the total—with a recent history of either com-
pliance problems or an above-average number of verified complaints. (Chapter 3)

The new law and regulations likely will improve important elements of quality
care, such as medication administration, adequacy of staffing, and access to men-
tal health services, although problems remain. (Chapters 4 and 5)

Legislative and regulatory changes include requirements that will increase costs.
The rate for the State's auxiliary grant program, which pays for the care of 6,500
low-income assisted living residents, is well below the current market price and is
below what three neighboring states pay for similar services. (Chapter 6)

The 2004-2006 Appropriation Act requires JLARC to report on the
impact of new regulations adopted pursuant to major legislation
affecting assisted living facilities. The 588 assisted living facilities
(ALFs) in Virginia provide assistance and care for four or more
adults who have limited functional capabilities, including the aged
and disabled. ALFs are growing in size. In 1997, total capacity was
27,637 and the average size was 45. Today, the total capacity
statewide 1s 32,958, and the average size is 56.

The residents of assisted living are also changing. More residents
need help with the activities of daily living, such as administering
medications. Data for low-income residents shows a trend toward
more dependency and more mental disabilities.

This report provides a "snapshot" of the ALF industry early in the
implementation of the new law and regulations. Future reports
may then identify changes in the cost, quality, and availability of
care that can be attributed to the new law and regulations.

LEGISLATION PHASES IN OVER THREE YEARS

The 2005 General Assembly passed major legislation affecting
ALFs. The new law gave the Department of Social Services (DSS)
new enforcement authority, directed the Department of Health
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Professions (DHP) to license facility administrators and register
medication aides, and increased the auxiliary grant rate. DSS and
DHP are required to implement the law over three years, from
2005 to 2008.

DHP is currently developing regulations for the licensing and reg-
istration provisions in the law. New training requirements for ALF
administrators, managers, and medication aides will be critical to
licensure.

DSS implemented emergency regulations in December 2005, and
permanent regulations are currently under review. These perma-
nent regulations must be implemented by December 28, 2006, or
provisions in the emergency regulations will expire and the prior
regulations will come back into effect.

Although DSS accomplished a major regulatory overhaul in a short
period of time, implementation of the emergency regulations had
shortcomings. DSS did not adequately train ALF administrators or
its field inspectors, and some regulatory provisions may be un-
workable. These shortcomings should be addressed in the perma-
nent regulations currently under review within the executive
branch.

A MINORITY OF ALFS HAVE QUALITY CONCERNS

Quality of care is a key concern in assisted living, yet it is difficult
to measure. No definition of quality care is found in the Code of
Virginia or in DSS licensing standards.

As proxies for quality of care, JLARC staff used measures of facili-
ties' compliance with standards and verified complaints. Of the
588 licensed ALFs, 82 percent have no recent history of compliance
problems, and 64 percent have no recent verified complaints.

There are 137 ALFs of concern (23 percent of all ALFs), however,
that do have compliance problems or an above-average number of
verified complaints. ALF's in this group tend to be larger and are
more likely to have auxiliary grant residents. Future JLARC stud-
ies may monitor the performance of these ALFs of concern to de-
termine whether, as the new law and regulations phase in, these
problems diminish.

Medication administration and staffing are two keys to quality
care in assisted living. Medication administration was the most
frequent verified complaint and health and safety violation in
ALFs in 2005. Prior JLARC reports identified medication admini-
stration as a concern. The new law addresses problems with medi-
cation administration by requiring the registration of medication
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aides and improved documentation. However, the impact of these
regulations likely will not be seen until enforcement begins in July
2008.

Staffing problems are also prevalent, particularly in the ALFs of
concern. These problems include the recruitment and retention of
quality staff, the number of on-duty staff, and staff training. Re-
cruitment and retention appear to be statewide concerns, while the
number of on-duty staff and staff training are problems primarily
for the ALF's of concern. Increased training hours and first aid and
CPR training for more staff were included in the emergency regu-
lations.

Problems accessing assisted living services in Virginia appear con-
fined largely to the State's auxiliary grant residents. While private
pay residents may face waiting lists to get into the facility of their
choice, and there are some mostly rural localities with no ALFs,
auxiliary grant residents can experience difficulty finding open
ALF beds in their community. Limited access to auxiliary grant
beds and mental health services could weaken the impact of key
provisions in the 2005 legislation. Shortages of auxiliary grant
beds in some areas may also inhibit DSS from adequately enforc-
ing State regulations and improving the quality of care in mar-
ginal ALFs.

Access to mental health services has improved in recent years al-
though some auxiliary grant residents with mental disabilities ap-
pear to experience ongoing problems accessing needed mental
health services, either from the local community services board
(CSB) or from their ALF. Problems with ALF staff and CSB ser-
vices may limit the impact of new DSS regulations affecting men-
tal health services.

NEW LAW AND REGULATIONS WILL IMPACT COSTS

Recent changes to the law and regulations on assisted living will
impose new costs on ALF employees and on the facilities them-
selves. Although specific training requirements, for example, are
not yet finalized, compliance with other draft requirements could
cost $1,800 or more for each ALF. Additional requirements, such
as for emergency electrical connections, will also have a cost im-
pact.

These costs will be a particular issue for the estimated 117 ALFs
that serve mostly public pay residents because the auxiliary grant
rates have not kept up with these requirements. The auxiliary
grant is the primary means of paying for low-income assisted liv-
ing residents although the State also pays higher rates for about a
quarter of low-income residents. The grant rate of $982 per month

JLARC Report Summary iii



represents 33 to 59 percent of the current average price (which
ranges from $1,674 to $2,940, depending on the data source) for
assisted living in Virginia.

As if acknowledging the inadequacy of the auxiliary grant rate,
another State agency (the Department of Medical Assistance Ser-
vices) uses State general funds to pay supplements of up to $180
per month to 1,742 low-income ALF residents, 27 percent of all
auxiliary grant recipients. Even with the highest supplement
($982 + $180 or $1,162 per month for 140 of these residents), Vir-
ginia's payment remains below market prices.

Special circumstances, such as staff who draw below-market wages
or receipt of significant outside revenue, help explain how some fa-
cilities can afford to meet standards. Special circumstances should
not be a requisite for quality care in ALF's that choose to serve low-
income residents.

At Virginia's current auxiliary grant rate, facilities serving low-

income residents will be challenged by implementation of the new
law and standards.
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Chapter

Assisted Living in Virginia

In Summary

The 2004-2006 Appropriation Act requires JLARC to report on the impact of new
regulations adopted pursuant to major legislation affecting assisted living facilities
(ALFs). The 588 ALFs in Virginia provide assistance and care for four or more
adults who have limited functional capabilities, including the aged and disabled.
ALFs are growing in size, with a total capacity statewide of 32,958. More residents
need help with activities of daily living, such as administering medications. Data for
low-income residents show a trend toward more dependency and more mental dis-
abilities. This report provides a "snapshot" of the ALF industry early in the imple-
mentation of the new law and regulations. Future reports may then identify
changes in the cost, quality, and availability of care that can be attributed to the
new law and regulations.

Item 21F in the 2004-2006 Appropriation Act requires the Joint
Legislative Audit and Review Commission (JLARC) to report on
the impact of new regulations adopted pursuant to major legisla-
tion affecting assisted living facilities (see Appendix A for a copy of
the mandate). This is the second JLARC report completed in re-
sponse to this mandate. An interim report was published in No-
vember 2005.

Assisted living facilities (ALFs) provide assistance and care for
four or more adults who have limited functional capabilities, in-
cluding the aged and disabled. These facilities are typically oper-
ated by private providers and receive funding from residents and
their families as well as from federal, State, and local sources. The
facilities are licensed by the Department of Social Services (DSS).
As of January 2006, there were 588 ALF's in Virginia with a total
capacity of 32,958.

In 2004, a series of articles in the Washington Post called attention
to serious problems in some of Virginia's ALF's, documenting cases
of neglect, abuse, and violence, as well as questioning the State's
licensing function. The series seemed to indict the assisted living
industry, stating that:

Across the state and in all types of homes, many disabled
and vulnerable adults have been abandoned to poor care
and failed supervision ....Violations of State regulations are
varied and widespread and have been found by inspectors
in roughly half the homes since 1998 .... Many residents are
never visited by family or friends. They might see inspec-
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tors only twice a year. Their mental impairments make
them poor witnesses. And there is no requirement that case
managers be assigned to monitor residents' care, advocates
noted. State officials have been left in the dark about abuse
and neglect because agency records are often incomplete. In
many cases, facilities do not report incidents to the state.

The Secretary of Health and Human Resources responded to the
Post series by convening a task force aimed at revising the statu-
tory framework for licensing assisted living. A number of bills were
introduced during the 2005 General Assembly, which responded by
adopting SB 1183 / HB 2512.

This major legislation increased the education and training re-
quirements for key ALF staff, strengthened sanctions and en-
forcement mechanisms available to DSS, provided additional li-
censing staff to DSS, and increased the auxiliary grant (a State
subsidy for low-income ALF residents), along with mandating oth-
er improvements. The General Assembly also directed JLARC to
undertake this review.

THE ASSISTED LIVING INDUSTRY
IS GROWING AND CHANGING

The role of the assisted living facility has evolved away from a
board-and-care model of the traditional "rest home" toward that of
serving persons with diverse medical needs and problems. Some
ALFs continue to provide small, home-like environments, while
others are larger, housing up to 595 residents in the largest facili-
ties.

The ALF Population Is Diverse and Increasing

ALF residents range from 18 to more than 100 years of age. Typi-
cally, residents cannot live independently but do not need full-time
nursing care. This includes the frail elderly, residents with mental
disabilities such as schizophrenia or Alzheimer’s, and adults of any
age who need help with routine activities.

ALFs provide services to a wide range of people. The common
characteristic of ALF residents is disability of some type, including
physical and/or mental disabilities.

The number of persons residing in Virginia's assisted living facili-
ties has increased significantly over the years. Since 1979, for ex-
ample, licensed capacity has more than tripled, from 10,420 to
32,958 (Table 1). This 217 percent growth rate greatly exceeds the
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Table 1: Assisted Living Is a Growth Industry in Virginia

Number of

Licensed
Fiscal Year Facilities Bed Capacity Average Size
1979 314 10,420 33
1990 470 22,538 48
1997 612 27,537 45
2001 679 34,696 51
2006" 588 32,958 56
Percent
Growth 88% 217% 70%

'As of January 2006.

Source: Prior JLARC reports; DSS caseload data.

42 percent growth of Virginia's overall population between 1980
and 2005.

The population eligible for assisted living may continue to grow.
Older Virginians represent one of the fastest growing segments of
the population and are a key population served in assisted living.
The proportion of Virginians over 85 years of age, for example, will
more than double between 2000 and 2030, according to the Census
Bureau, increasing from 87,000 to about 250,000 persons.

As noted in the 2005 JLARC report Impact of an Aging Population
on State Agencies, the rate of disability increases with age. Based
on self-reported data from the 2000 Census, 74 percent of Virgini-
ans aged 85 or over have one or more disabilities. Projections pre-
pared by the Virginia Department for the Aging indicate that the
number of persons with Alzheimer’s, for example, will double be-
tween 2000 and 2030, from 2.6 to 4.3 percent of the State’s popula-
tion.

Facilities Are Fewer in Number, Larger, and
Provide More Assistance

ALFs are housed in a variety of physical structures, including for-
mer motels, hotels, and nursing homes; older houses originally
used as personal residences; and newly opened, specially designed
buildings. Figure 1 illustrates the diversity of structures currently
licensed for assisted living.

Some ALFs provide a “rest home” model of care, others are inte-
grated into “life care communities” which may provide a range of
living options, from independent living through full-time nursing
care. Some offer short-term stays, and others look after people for
many years. Most residents pay for their care from their personal
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Figure 1: Assisted Living Facilities Can Be Converted Nursing Homes, Hotels (This
Page), Converted Former Residences (Page 5), or Newer, Specially Desighed Buildings
(Page 6)
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Source: JLARC staff photographs of ALFs throughout Virginia, December 2005-April 2006.
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financial resources; the State- and local-funded auxiliary grant
program pays for the care of about 19 percent of all residents.

The number of licensed facilities nearly doubled from 314 in 1979
to 612 in 1997 and then decreased to 588 by January 2006. Their
overall capacity has declined from the peak in 2001 of 679 facilities
with 34,696 beds (Table 1). The average size of a facility has grown
70 percent over the longer period, from an average of 33 beds in
1979 to 56 beds in 2006.

The slightly downward trend in the number of facilities, together
with increased size, can be at least partly explained several ways.
DSS staff indicate a trend in ownership of ALFs, away from the
"mom and pop" rest home operations of the past as many
owner/operators age out of the business. Larger corporate owners
are entering the assisted living market, some expanding into as-
sisted living from businesses such as hotel management and real
estate development. Publicly traded and specialized assisted living
corporations are also entering the Virginia market.

Assisted living is not available in all Virginia localities. As the map
illustrates (Figure 2A), 26 cities and counties have no ALFs. Most
of the unserved localities are smaller, rural counties. Although
ALFs are located in most localities, they are concentrated—ten lo-
calities account for 42 percent of all ALF beds. Three localities
each have more than 2,000 assisted living beds: Fairfax County
has 2,920, Henrico County has 2,270, and Richmond City has
2,094.

When compared to the population over age 18, a different pattern
of concentration emerges. In addition to the 26 localities with no
ALFs, seven localities have less than one assisted living bed per
1,000 people over 18 years of age (Figure 2B). Nine of the ten lo-
calities with the highest ratios of assisted living beds per 1,000
adults are cities, including larger cities such as Richmond and
Roanoke, but also including smaller cities such as Bedford (at 101,
with the highest ratio of beds per 1,000 adults in the State), Falls
Church (72 beds per 1,000), and Williamsburg (54 beds per 1,000).

Another trend in recent years has been towards providing a higher
level of care. For example, the 1998 JLARC study found 120 or 19
percent of all adult care residences (as they were then called) li-
censed to provide residential living—meaning that the facility may
provide only "minimal" assistance with the activities of daily living
(ADLs, including eating, bathing, and dressing). In 2006, just 59
facilities or ten percent were licensed for this level of care. At the
same time, the number of facilities licensed to provide assisted liv-
ing, which indicates the capability to provide a moderate level of
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Figure 2: Assisted Living Is Not Available in 26 Virginia Localities (A), and

A Higher Number of Localities Have Less Than One Bed Per 1,000 Adults (B)

0to < 1 (33 localities)
| 126
e

Total Number of Beds

0 (26 localities)
S 167-519

B 520-1,057

B 1058-2,920
(B)

| 1166

(A)

Source: JLARC analysis of DSS licensing data and 2004 U.S. census population estimates.
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assistance with ADLs, increased from 484 or 80 percent in 1997 to
529 or 90 percent of all licensed facilities in 2006.

Needs Are Changing for Key Population Served by ALFs

ALFs serve a population with more diverse needs than nursing
homes. Residents range in age from 18 to over 100. Many residents
have no mental problems but need help with ADLs. While persons
who need such assistance are generally older, a significant number
of younger and middle-aged residents with mental disabilities of-
ten require some help with daily activities that require a higher
level of cognitive functioning and physical ability, such as meal
preparation, housekeeping, and transportation.

Although there is no data available to describe all 33,000 ALF resi-
dents, data is available on the 19 percent of the ALF population
whose care is paid for through the State auxiliary grant program.
Data is collected on each auxiliary grant resident in the 24-page
Uniform Assessment Instrument (UAI). The UAI is completed by
personnel who are independent of the ALF (typically social ser-
vices caseworkers or case managers with a local community ser-
vices board), and the data is maintained by the Department of
Medical Assistance Services. The 1998 JLARC review also used
this data source, so trends over the past seven years can be ob-
served.

The UAI data indicates that the median age (the mid-point) of 66
is almost the same as the 65 years noted in the 1998 JLARC re-
port. More than half of the low-income residents of ALFs are fe-
male, as shown in Table 2. The UAI data shows that a key trend
among auxiliary grant residents of ALFs is the increasing number
with mental disabilities. The 1998 JLARC report found that 47
percent of all auxiliary grant recipients also had mental disabili-
ties. Using data from 2003 to 2005, 65 percent of auxiliary grant
recipients now have diagnosed mental disabilities.

The increasing number of auxiliary grant recipients with mental
disabilities illustrates a point made in the 1998 JLARC report:
that the State has in effect encouraged the development of the ALF
industry as a major, though unplanned, component of housing and
treatment for persons with mental disabilities. That report found
that ALFs were a major placement option for Virginia's State-
operated mental health facilities, with 508 or seven percent of per-
sons discharged from State facilities being placed in ALFs in fiscal
year (FY) 1996. The comparable figure for FY 2005 was 437 or 8.5
percent of all persons discharged from State facilities.

Two other trends are shown in Table 2. The percentage of auxil-
lary grant residents who depend on others for help with medica-
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Table 2: Characteristics of Public Pay ALF Residents

1997* 2003-2005
% Female 54% 53%
% Needing Help With
Bathing 55 56
Dressing 33 36
Bladder 20 18
Toileting 18 15
Transferring 14 9
Bowel Function 12 8
Eating 9 11
Dependent on Others for Medication
Assistance 80 94
Mental Health Diagnosis
Schizophrenia 17 15
Mental Retardation 11 10
Other 4 14
Bipolar/Personality Disorder 3 5
Dementia 3 7
Alzheimer's 2 4
Epileptic/Other Neurological 1 9
Anxiety Disorders 1 2
Total With Mental Health Diagnosis 47 65
Total Number 4,812 8,310

'Data from Table 6 of the 1998 JLARC report Services for Mentally Disabled Residents of Adult
Care Residences.

Source: JLARC staff analysis of Uniform Assessment Instrument data.

tion has increased from 80 to 94 percent. Secondly, there are in-
creases in the percentage diagnosed with dementia, Alzheimer's,
and epilepsy and other neurological disorders.

Prior JLARC Studies Found Growth and Problems
in the Industry

JLARC has reviewed the licensing, funding, and operation of as-
sisted living facilities in three prior reports, beginning in 1979
with Homes for Adults in Virginia. In 1990, a follow-up report was
issued, and a 1998 report focused on services for adult care resi-
dents with mental disabilities. Action has been taken on many rec-
ommendations made by these reports, as noted in Exhibit 1.

Several themes recur in the reports. One theme is the growth of
the industry, stemming in the past from the deinstitutionalization
of people with mental disabilities as well as from demographic
trends. All three reports also found some facilities that exceeded
State standards and others that struggled to meet them. The re-
ports identified concerns about the health and safety of the resi-
dents, the effectiveness of State licensing and monitoring, and the
adequacy of State funding through the auxiliary grant program.

Chapter 1: Assisted Living in Virginia 10



Exhibit 1: Most Prior JLARC Recommendations Have Been At Least

Partially Implemented

Current Additional
Implementation Action

Recommendation (Date of JLARC Report) Status Necessary
DSS should make unannounced license renewal inspections (1979, v

No
1990)
Staff should be at least 18 and literate, and should follow physicians'
orders (1990) No
The fire marshal should have authority to inspect all licensed ALFs v

No
(1979)
Stronger DSS enforcement of standards is needed (1979, 1990,

@) Yes
1998)
Administrator education and experience requirements should be o
strengthened (1979, 1990, 1998) Yes
Certified dietician should review menus in licensed facilities; special X
diets should receive particular scrutiny (1979, 1990) Yes
Statutory authority is needed for staffing standards in assisted living
(1979, 1990, 1998) X Yes
Standards should be established for levels of care that match the
types of residents in assisted living (1990, 1998) O Yes
More than one person per facility should be trained in medication o)
administration (1998) Yes
Staff should have more training in caring for mentally disabled resi- o)
dents (1979, 1990, 1998) Yes
Each community services board (CSB) with a minimum number of
clients in ALFs should be funded for additional staff positions to fo- % Yes
cus on services for these clients (1998)
Statutes should require CSB staff to help ALF staff develop individu-
alized service plans and to monitor and visit their clients in ALFs Q Yes
(1998)
The auxiliary grant monthly rate should be increased and linked to o)
services provided (1990, 1998) Yes
Additional funding should be provided to promulgate best practices
(1998) X Yes
The personal allowance for auxiliary grant recipients should be
increased and limits placed on how facilities may use it (1998) @) Yes
Key: v = Generally Implemented Q= Partially Implemented X = Not Implemented
Source: JLARC staff analysis of statutory and regulatory changes.
Chapter 1: Assisted Living in Virginia 11



The current study was triggered by some of the same factors at
work in the mid-1990s: major legislative changes, including in-
creased funding and additional State licensing staff, and impend-
ing revisions to the assisted living regulations.

ASSISTED LIVING IS REGULATED BY THE STATE

Regulation of assisted living is primarily a state function, and
states utilize distinct frameworks to ensure the protection of as-
sisted living residents. A key difference is whether the state uses a
medical model and regulates assisted living through the state
health department (for example, Tennessee and Maryland) or
whether the state views ALFs as a "social" community-based pro-
gram, regulating them through the state social services or welfare
department (Virginia). States also differ in how assisted living is
regulated. Missouri, for example, sets staffing ratios (one staff per-
son on the day shift for every 15 residents) for facilities that pro-
vide personal care assistance. Maryland and West Virginia author-
ize the regulatory agency to prescribe staffing patterns for specific
facilities when conditions warrant.

The federal government plays a minimal role in regulating the as-
sisted living industry. Unlike for nursing homes, few federal regu-
lations have been established for ALFs. Federal agencies' roles are
typically limited to funding certain programs related to assisted
living such as Medicaid reimbursement for health care and the
long-term care ombudsman program.

In Virginia, ALFs are licensed by the Department of Social Ser-
vices (DSS). According to the Code of Virginia §63.2-1732, the
State Board of Social Services has "the authority to adopt and en-
force regulations ... to protect the health, safety, welfare and indi-
vidual rights of residents of assisted living facilities and to pro-
mote their highest level of functioning." DSS is responsible for
establishing standards, monitoring facilities' compliance through
regular inspections, enforcing compliance, sanctioning non-
compliant ALF's, and administering the auxiliary grant program, a
financial assistance program for low-income residents of assisted
living.

Additional State agencies are involved in regulating other aspects
of ALFs. The Department of Health is responsible for licensing and
monitoring the kitchens and food service. Local health depart-
ments conduct a minimum of one inspection annually. The local
fire marshal is responsible for inspecting and enforcing the local
fire codes. Local officials also enforce building code requirements.
The Department of Health Professions will now be responsible for
licensing ALF administrators and registering medication aides, a
result of the 2005 legislation.
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Other State agencies involved in providing services for ALF resi-
dents are the Department of Medical Assistance Services (DMAS)
and the Department of Mental Health, Mental Retardation and
Substance Abuse Services (DMHMRSAS). DMAS is responsible for
the UAI used to determine the types of assistance required by
residents and handles Medicaid reimbursements for medical and
mental health services. DMHMRSAS is responsible for services for
the mentally ill, mentally retarded, and substance abusers, and is
the umbrella organization for 40 local community services boards
(CSBs) throughout Virginia.

JLARC IS CONDUCTING A MULTI-YEAR STUDY

The study mandate directs JLARC to report on the impact of the
new regulations on cost of services, access to services, and tangible
improvements to the quality of care. An interim report, issued in
November 2005, recapped the statutory and regulatory changes,
and provided background on assisted living in Virginia. The report
recommended that the General Assembly extend the deadline for
the final report because key provisions of the new law do not take
effect until after June 2006. Key aspects of the new regulations
take effect over the next two years.

This report provides a "snapshot" of conditions in the ALF industry
early in the implementation of the new law and regulations. Base-
line measures of cost, quality and access to services are estab-
lished, providing a basis of comparison for future studies, which
may then identify changes that can be attributed to the new law
and regulations.

The study approach was to identify ALFs that have a recent his-
tory of compliance problems and verified complaints. Future stud-
ies will then be able to observe how the new law and regulations
affect these facilities over time. Research activities and methods
are discussed in more detail in Appendix B. DSS has divided the
State into eight regions for purposes of administering licensing
programs (Appendix C). A glossary of acronyms is included in Ap-
pendix D.
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Chapter

New Law and Its
Implementation

In Summary

The 2005 General Assembly passed major legislation affecting assisted living facili-
ties. The new law gave the Department of Social Services (DSS) new enforcement
authority, directed the Department of Health Professions (DHP) to license facility
administrators and register medication aides, and increased the auxiliary grant
rate. DSS and DHP are required to implement these changes over three years, from
2005 to 2008. DHP is currently developing regulations for the licensing and registra-
tion provisions in the law. DSS implemented emergency regulations in December
2005, and permanent regulations are currently being developed. These permanent
regulations must be implemented by December 28, 2006, or provisions in the emer-
gency regulations will expire and the prior regulations will come back into effect.
Although DSS accomplished a major regulatory overhaul in a short period of time,
implementation of the emergency regulations had shortcomings. DSS did not ade-
quately train ALF administrators or its field inspectors, and some regulatory provi-
sions may be unworkable. These shortcomings should be addressed in the perma-
nent regulations currently being developed.

The 2005 legislation required the Department of Social Services
(DSS) and Department of Health Professions (DHP) to develop
substantial new regulations over several years. These agencies
generally appear to be on schedule. DHP is currently developing
regulations for ALF administrators and medication aides to be im-
plemented in 2007. DSS implemented emergency regulations in
December 2005, and permanent regulations that will replace the
emergency regulations in December 2006 are under review. These
permanent regulations are needed to ensure that prior regulations
for ALFs do not come back into effect.

LEGISLATION PHASES IN OVER THREE YEARS

In 2005 the General Assembly enacted major legislation (SB 1183/
HB 2512) affecting assisted living facilities. The legislation was
designed to improve the quality of care provided by ALFs and to
strengthen the State’s regulatory framework in relation to these
facilities. The new law, developed with input from a variety of
stakeholders, passed both chambers of the General Assembly
unanimously and was signed into law by the Governor. The law’s
provisions phase in over three years, from 2005 to 2008.

The legislation gives DSS enhanced enforcement powers, directs
DHP to license facility administrators and register medication

Chapter 2: New Law and Its Implementation 15



aides, and requires facilities to provide consumers with basic in-
formation about their services and costs. Several provisions also
address problems related to the care of residents with mental
health, mental retardation, and substance abuse issues. The major
elements of the legislation are detailed below.

Enhanced DSS Enforcement Authority

In an effort to improve the regulation of ALFs in the Common-
wealth, the General Assembly strengthened the enforcement au-
thority available to DSS. The department will now have greater
enforcement powers and more flexibility in responding to facilities
with a history of regulatory violations.

Maximum Fine Increased to $10,000. The legislation allows DSS to
assess civil penalties for each day a facility is out of compliance
with its license and the health, safety, and welfare of its residents
are threatened. The aggregate amount of financial penalties for a
facility is limited to $10,000 over any two-year period. The previ-
ous maximum fine was $500 per facility inspection.

The State Board of Social Services (SBSS) is required to develop
criteria for the use of penalties based on four factors: the severity,
pervasiveness, duration, and degree of risk of a violation. DSS also
has the authority to accept a plan of correction from the facility
and adjust the penalty amount if the plan is met. The proceeds
from civil penalties will be directed to a special non-reverting fund
and used for training ALF staff statewide and providing facilities
with technical assistance.

License Suspension Process Is Streamlined. DSS now has the au-
thority to issue a summary suspension of a facility’s license when
the health, safety, and welfare of its residents are threatened. Al-
though DSS already had authority to revoke a facility’s license for
a variety of offenses, the summary suspension provision was in-
cluded to improve the department’s ability to close facilities in a
timely fashion.

The new legislation authorizes DSS to suspend a portion of a facil-
ity’s operating license. DSS already had the authority to reduce a
facility’s licensed capacity or prohibit new admissions to protect
the health and safety of residents. However, a growing number of
ALFs are jointly owned and operated alongside adult day care cen-
ters, nursing homes, and other long-term care settings within a
single “continuous care” facility. In addition, some ALFs may in-
clude different wings that provide different service levels to spe-
cific populations, such as mental health or Alzheimer’s patients.
The new provision gives DSS the flexibility to suspend a portion of
a facility’s license while leaving its remaining operations intact.
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Strengthened Staff Licensing and Training Requirements

The 2005 legislation included several provisions to improve the
qualifications of ALF staff, including new licensing, registration,
and training requirements. Prior to the legislation, standards for
facility administrators, medication aides, and other direct care
staff were addressed primarily through regulatory provisions.

ALF Administrators Must Be Licensed. The legislation builds on ex-
isting regulations of ALF administrators by requiring that they re-
ceive and maintain a license from the Board of Long-Term Care
Administrators (BLTCA) beginning in July 2007. Facility adminis-
trators providing only the residential level of care will not have to
hold a license, according to the new legislation. This would exclude
facilities that provide only minimal or limited assistance with resi-
dents’ activities of daily living, according to Code of Virginia §63.2-
100. Under the new legislation, the SBSS will determine more pre-
cise criteria for this exemption.

The new law reconstituted the Board of Nursing Home Adminis-
trators and renamed it the BLTCA. The board is charged with de-
veloping curriculum standards and licensure criteria. The new law
specifically allows individuals to serve as the administrator of re-
cord for more than one facility. The SBSS is to determine the
number of facilities one administrator can oversee.

Managers Can Relieve Administrators in Smaller ALFs. The emer-
gency regulations adopted by the SBSS require the administrator
to be present at the ALF at least 40 hours each week, except in
smaller ALFs (19 or fewer residents) where the administrator may
serve other facilities. In these smaller ALFs, the regulations per-
mit the administrator to be absent from a facility a portion of the
40 hours, provided there is a person designated as "manager" who
serves when the administrator is not present at the facility.

The regulations also require managers to meet minimum training
levels. ALF managers must have at least one year of administra-
tive or supervisory experience in caring for adults in a group care
facility plus either 30 hours of college courses or completion of a
DSS-approved training course and additional training related to
operation of a residential facility for adults. When adults with
mental impairments reside in the facility, the regulations specify
that "at least four hours of training shall focus on residents who
are mentally impaired."

Medication Aides Must Register With Board of Nursing. One of the
most common personal care services ALFs provide is administer-
ing medication to residents. In recent years, the medication needs
of ALF residents have grown increasingly complex, making a
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skilled staff critical to a facility’s operation. In addition, 2004 DSS
licensing data indicated that the largest number of standards vio-
lations was in the area of medication.

The General Assembly responded by mandating that facility staff
responsible for administering medication be registered by the
Board of Nursing, beginning in July 2007. The legislation requires
the board to develop regulations governing the registration proc-
ess, including a training curriculum, continuing education re-
quirements, competency evaluations, and professional conduct
standards.

Direct Care Staff Must Meet New Training and Qualifications
Requirements. An additional provision related to facility staff re-
quires the SBSS to develop training and qualifications standards
for all direct care employees. Direct care staff help residents with
daily living activities such as bathing, eating, and walking. Staff
affected by this provision include aides, assistants, and supervi-
Sors.

More Information Must Be Provided to Consumers

The General Assembly also took steps to help consumers make
better informed decisions about assisted living facilities. Prior to
the legislation, there were few requirements that administrators
publish information about their facilities or post notices of regula-
tory violations.

ALFs Must Provide Disclosure Forms to Prospective Residents.
ALFs are now required to provide consumers, upon request, with
basic information about the facility. Under the new law, facilities
will use a standardized disclosure form developed by DSS to list
key information that consumers need to evaluate their long-term
care options, including

e the circumstances in which residents can be admitted, trans-
ferred, or discharged,

e basic and supplemental services and fees,

e information about facility staff and their qualifications,

¢ recreational activities provided for residents, and

e ownership structure of the facility.
ALFs Must Post Provisional Licenses at Public Entrances. DSS al-
ready had the authority to issue provisional licenses, effective for
six months, to facilities temporarily unable to meet all regulatory

requirements. Under the new law, an ALF operating under a pro-
visional license is required to post a copy of that license at each
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public entrance to the building. The notice also must state that a
description of the facility’s violations of State standards is avail-
able in writing or on its website. In addition, facilities are now re-
quired to post notices when DSS attempts to revoke or deny the
renewal of its operating license. Prior to the legislation, these post-
ing requirements were left to the discretion of the department.

Medication and Mental Health Requirements Are Improved

As discussed earlier, the personal care needs of many ALF resi-
dents have grown increasingly complex in recent years. The Gen-
eral Assembly included two additional provisions aimed at ad-
dressing this trend, one designed to improve the screening of
mental health needs, the other to better manage the medication
needs of residents.

Mental Health Screenings Are Required for Some Residents. Since
1993, State law has required ALFs to ensure that residents’ needs
are assessed with the UAI prior to admission. The UAI is the pri-
mary tool used to identify mental health and behavioral needs of
ALF residents. However, the 1998 JLARC report Services for Men-
tally Disabled Residents of Adult Care Residences found deficien-
cies in the UAT’s ability to detect such needs.

The legislation addressed these concerns by requiring facilities to
ensure that residents whose behavior is suggestive of mental ill-
ness, mental retardation, or substance abuse are evaluated by a
qualified mental health professional. If further mental health ser-
vices are needed, the facility must notify the resident’s legal repre-
sentative and the local community services board (CSB). CSBs are
local agencies that use public funds to provide mental health, men-
tal retardation, and substance abuse services for the community.

ALFs Must Develop Medication Management Plans. In addition to
mandating the registration of medication aides, the General As-
sembly also took steps to improve the delivery of medication in
ALFs. The legislation requires facilities to write management
plans describing their procedures for administering medication to
residents. Plans are to demonstrate an understanding of the re-
sponsibilities involved in managing medications and must be ap-
proved by DSS. The new law identifies the required elements of
medication management plans, including

e standard operating procedures,

e record-keeping procedures for documenting the medications
delivered each day, and

o staff responsible for administering medication and their
qualifications.
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Facilities are also responsible for developing procedures to monitor
their compliance with their medication management plan.

Three Additional Legislative Changes Affect ALFs

Legislation passed by the General Assembly in 2004 requires that,
by July 1, 2007, ALFs with six or more residents be able to connect
to a "temporary emergency electrical power source for the provi-
sion of electricity during an interruption of the normal electric
power supply" (Code of Virginia §63.2-1732D). This provision was
designed to ensure that individuals in ALFs, including the most
vulnerable residents with disabilities and medical needs, have a
stable and reliable source of electricity during an extended power
outage.

Additional legislation from the 2006 General Assembly session will
require ALFs (and all other facilities providing services to chil-
dren, the elderly, or the disabled) to conduct national criminal
background checks for all employees and volunteers. ALFs were
already required to have State criminal background checks for
employees, but this legislation (SB 421) extends the requirement
to national criminal checks and to volunteers as well as employees.
These background checks cost $15 apiece and are handled through
the Department of State Police.

In 2006, the General Assembly also approved amendments to the
2004-2006 Appropriation Act that will temporarily suspend three
provisions of the emergency regulations. These changes, in HB
5012, will

e limit to 40 hours the department-approved training course
for managers in small ALFs,

¢ reinstate a provision allowing staff in small facilities (19 or
fewer residents) to sleep during overnight shifts if they re-
main accessible to residents, and

¢ nullify provisions in the Virginia Administrative Code (VAC)
requiring ALF's to intervene when residents display certain
"high-risk" behaviors.

Because HB 5012 completes spending for the fiscal year ending
June 30, 2006, these suspended provisions would be restored
unless budget legislation for the 2006-2008 biennium includes
similar language.
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IMPLEMENTATION OF LEGISLATION IS PROGRESSING,
BUT CRITICAL MILESTONES REMAIN

DSS and DHP are primarily responsible for implementing the pro-
visions of the 2005 legislation. DSS is responsible for various pro-
visions in enforcement, public information, and quality improve-
ment, as discussed above. DHP is responsible for registration of
medication aides and administrator licensure. Significant imple-
mentation dates remain (Figure 2).

The Administrative Process Act (Code of Virginia §2.2-4000 and
following) governs the development of regulations in Virginia by
State agencies. Agencies must notify the public of an intended
regulatory action through the Virginia Register, provide for 30
days of public comment before publishing proposed regulations,
and ensure a minimum of 60 days for comments following publica-
tion of proposed language. Agencies have the option to hold public
hearings on a set of regulations, and the Act allows interested par-
ties to force public hearings if the agency initially declines to hold
them. These requirements generally apply when agencies are de-
veloping new or revising existing regulations.

Under certain circumstances, the Act allows State agencies to by-
pass these requirements and expeditiously implement new regula-
tions. These circumstances include situations where regulations
are needed to address an "imminent threat to public health or
safety" or where State or federal law requires new regulations
within 280 days of a law's enactment. Once these emergency regu-
lations are in place, agencies have 12 months to develop perma-
nent regulations or allow the emergency regulations to expire.

As noted previously, the 2005 legislation required DSS to adopt
the new ALF regulations on an emergency basis. The department

Figure 2: Milestones in the Implementation of the 2005 Legislation Remain
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March 31, 2005 Licensing Dec. 28, 2006 July 1, 2007 July 1, 2008
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is currently developing permanent regulations to replace the
emergency regulations. DSS staff have characterized these perma-
nent regulations as a broad overhaul of existing regulations that
will include the emergency regulations and additional revisions.

DSS Implemented Emergency Regulations
in December 2005

An enactment clause in the 2005 legislation required the SBSS to
promulgate new regulations within 280 days of the legislation’s
enactment, permitting the adoption of emergency regulations. The
SBSS approved emergency regulations in August 2005, and these
regulations took effect December 28, 2005.

The emergency regulations revised sections 22 VAC 40-71-10
through 22 VAC 40-71-700 of the Virginia Administrative Code.
Many of these changes are required by the 2005 legislation, al-
though some are not.

DSS Is Hiring and Training 11 New Staff. The 2005 Appropriation
Act allocated funding for 11 new ALF licensing staff at DSS. As of
May 2006, the department had filled eight of these 11 positions,
including six new licensing inspectors, a nurse consultant, and an
information specialist. DSS indicated that three inspector posi-
tions remain unfilled, in part due to a lack of qualified candidates.

As required by the legislation, DSS provided training on the expir-
ing regulations in August and September 2005. DSS also devel-
oped a training module on the emergency regulations and statutes
and presented them to all licensing inspectors in the fall of 2005.
ALF inspectors also attended training sessions on the UAI, indi-
vidualized service plans (ISPs) for ALF residents, and mandated
reporter sessions through adult protective services.

DSS Permanent Regulations Are Currently Under Review. Under
the Administrative Process Act, emergency regulations can remain
in effect no longer than 12 months. At the end of one year, State
agencies must implement permanent regulations or allow the pre-
vious regulations to be renewed. As a result, DSS must implement
permanent regulations by December 28, 2006, if the new regula-
tory provisions are to remain in effect.

It appears possible that permanent regulations will not be imple-
mented before the December 28, 2006, deadline, allowing regula-
tions in effect before the 2005 legislation to be revived. In an effort
to forestall this possibility, the SBSS adopted proposed permanent
regulations alongside the emergency regulations at its August
2005 meeting. These proposed regulations are currently undergo-
ing executive branch review and must be followed by a 60-day pub-
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lic comment period, a public hearing, and an economic impact
analysis by the Department of Planning and Budget. DSS staff are
concerned about meeting the December 28 deadline, and changes
to the proposed regulations could significantly delay the imple-
mentation process.

Department of Health Professions Must Implement
New Regulations by 2007

The Board of Nursing (BON) and the Board of Long-Term Care
Administrators (BLTCA), both within the Department of Health
Professions, are responsible for the licensing and registration pro-
visions contained in the 2005 legislation. The boards must adopt
final regulations on or before July 1, 2007. However, regulations
for ALF administrators and medication aides cannot be enforced
for 12 months, or not before July 1, 2008.

Proposed Regulations for Medication Aides Would Require 68
Hours of Training. The BON established a task force to develop cri-
teria for the certification of medication aides in July 2005. As re-
quired by statute, a Notice of Intended Regulatory Action (NOIRA)
was published in July, and the public comment period closed in
August 2005. Proposed regulations were adopted in November and
are currently undergoing executive branch review. A 60-day public
comment period and a public hearing will follow.

The proposed regulations adopted by the BON would require
medication aides to meet DSS training requirements for direct
care staff, pass a competency exam approved by the board, and
complete a 68-hour course in an approved program. The training
course would include 40 hours of classroom instruction, 20 hours of
supervised skills practice, and eight hours on the administration of
insulin. Individuals with one year of experience working as a medi-
cation aide in an ALF can substitute an eight-hour review course
for the 68-hour training course. Registered aides would be required
to renew their registration every two years and complete four
hours of continuing education training each year.

These regulations remain in draft form and could change as a re-
sult of executive branch review, the public comment period, or pub-
lic hearings.

BLTCA Adopted Proposed Regulations for Licensing ALF Adminis-
trators in January 2006. The BLTCA was newly established to ad-
minister and regulate the licensure of ALF administrators. The
first meeting was held in August 2005 when a task force was ap-
pointed to develop the curriculum and criteria for licensure. A
NOIRA was published in July 2005 and a public comment period
closed in November.
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The task force met five times during the fall and winter of 2005.
Proposed regulations were adopted by the full BLTCA on January
10, 2006, and were submitted for executive branch review in
March. Following executive branch approval, the board expects to
publish the proposed regulations during the summer of 2006. A 60-
day comment period and public hearing will follow.

In their current form, the proposed regulations would require all
ALF administrators to complete a minimum of 30 semester hours
at a college or university and pass a State examination approved
by the board. As summarized in Table 3, various combinations of
education and training are required to qualify for the examination.
Importantly, until July 1, 2009, the regulations allow applicants to
bypass these education and training requirements if they have
served full-time as the head or assistant administrator in a li-
censed ALF for two of the three years between 2005 and 2008. The
State examination would still be required. Finally, administrators
would be required annually to complete 20 hours of continuing
education and renew their license.

Like proposed regulations for registering medication aides, the li-
censure regulations remain in draft form and may change as a re-
sult of executive branch review, the public comment period, or pub-
lic hearings.

Table 3: Proposed Regulations for Licensing ALF Administrators
Offer Applicants Four Paths to the State Exam

Proposed Education Proposed Training
Track Requirement Requirement
Degree Program Baccalaureate or higher 320-hour
degree in health care re- internship

lated field; coursework
must meet prescribed con-
tent areas’

Certificate Program Baccalaureate or higher 320-hour
degree in field unrelated to internship
health care; 21 semester
hours in prescribed con-
tent areas’

Administrator-in- 30 semester hours in pre- 500-hour

Training Program scribed content internship
areas'

Administrator-in- 30 semester hours in any 1,000-hour

Training Program subject internship

1 . . . .

Prescribed content areas are resident/client services management; human resource manage-
ment; financial management; physical environment management; and leadership and govern-
ance.

Source: Board of Long-Term Care Administrators proposed regulations.
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IMPLEMENTATION OF THE DSS EMERGENCY
REGULATIONS HAD SHORTCOMINGS

As the primary State agency responsible for regulating ALFs in
Virginia, DSS was tasked with implementing key provisions of the
2005 legislation. Legislation required DSS to implement provisions
of the law within 280 days of the legislation's enactment. For this
reason, DSS bypassed the standard regulatory process and devel-
oped new regulations in an expedited fashion. Emergency regula-
tions took effect December 28, 2005, and will expire on December
28, 2006. As noted earlier, proposed permanent regulations to re-
place these emergency regulations are currently under review.

Although DSS accomplished a significant regulatory overhaul in a
short period of time, the department's implementation of the 2005
legislation had shortcomings. Three problems became apparent.

First, DSS training did not adequately prepare ALF administra-
tors or regional licensing inspectors for the new regulations before
they took effect December 28. While the department has made an
effort in recent months to offer administrators and inspectors addi-
tional guidance, further steps are needed if the 2005 legislation is
to be implemented properly.

Second, key provisions of the emergency regulations appear vague
or impractical. Regulations aimed at improving ALF residents’ ac-
cess to mental health services have generated confusion among
ALF administrators, and provisions involving medication admini-
stration and staff training may be unworkable. Unless addressed
in the permanent regulations currently being developed, these
limitations have the potential to limit the impact of the 2005 legis-
lation.

Third, a controversial provision in the emergency regulations was
not mandated by the 2005 legislation. The emergency regulations
approved by the SBSS repealed an important exemption to a staff-
ing requirement that applied to ALFs housing fewer than 19 resi-
dents. The new requirement may impose additional costs on
smaller ALFs and could drive operators from the industry.

DSS Did Not Adequately Prepare ALF Administrators or
Its Own Inspectors for the New Regulations

As the main regulatory agency responsible for implementing key
provisions in the 2005 legislation, DSS developed a training pro-
gram on the new regulations for ALF administrators and licensing
inspectors. DSS staff conducted training sessions throughout the
State during the months of October, November, and December
2005. These sessions were aimed at helping ALF administrators
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understand how to comply with the new standards and teaching
inspectors how to enforce them.

An effective training program for ALF administrators was critical
to implementing the 2005 legislation. The emergency regulations
developed by the SBSS required ALFs to make key changes in
their operations. These regulations were designed to improve the
quality of care in ALFs, and involve services for residents with
mental disabilities, medication administration, and staff qualifica-
tions.

Training for licensing inspectors was also important to implement-
ing the new legislation. The General Assembly designed the 2005
law in part to strengthen the enforcement tools available to DSS
for noncompliant facilities. Making full use of these enforcement
tools requires that licensing inspectors are trained to apply the
new regulations in a correct and consistent manner.

Although the emergency regulatory process is several months
shorter than the standard process, it appears that DSS had ade-
quate time to prepare a training program for ALF administrators.
The 2005 legislation was signed into law on March 31 and the
SBSS approved emergency regulations on August 17. Regulations
were approved by the Governor on September 13. Nonetheless,
training sessions for ALF administrators were not conducted until
December, approximately five months after regulations were ap-
proved by the SBSS (Figure 3).

Although DSS was developing the emergency regulations in a
shortened time frame, the department’s training program had
shortcomings that could have been prevented. One problem was
that DSS had not resolved issues involving specific regulations be-
fore it trained ALF administrators and licensing inspectors, so

Figure 3: Training for ALF Administrators Was Conducted Five Months After
Emergency Regulations Were Developed
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DSS staff was not prepared to answer questions from inspectors.
Staff did not adequately address similar questions from ALF ad-
ministrators one to two months later.

As a result, administrators were ill-equipped to comply with the
new regulations when they took effect December 28, and inspec-
tors were not fully prepared to enforce them. Despite these prob-
lems, licensing inspectors were instructed to cite facilities for
violating the new standards immediately after the December 28 ef-
fective date.

Training for ALF Administrators Was Held Less Than One Month
Before New Regulations Took Effect. One serious problem with the
training program developed by DSS was that ALF administrators
did not have adequate time to prepare for the new regulations.

All training sessions were conducted less than one month before
the new regulations took effect; five sessions were held within two
weeks of the December 28 deadline (Table 4). For example, the
western licensing region conducted its sole training session on De-
cember 14. The central region held its two sessions less than ten
days before the regulations took effect.

The department held 11 administrator training sessions for the
588 licensed ALF's in the State. One session was held in each of the
eight regional licensing offices, with three regions each providing
an additional training session. Sessions generally lasted five to six
hours, and included a summary of the 2005 legislation and the
new regulations.

Table 4: Administrator Trainings Were Held Two to Three Weeks
Before New Regulations Took Effect on December 28, 2005

2005 Training Date DSS Licensing Region
December 2 Verona
December 6 Virginia Beach
December 7 Peninsula
December 8 Virginia Beach
December 8 Piedmont
December 12 Piedmont
December 14 Western
December 15 Fairfax
December 15 Northern
December 19 Central
December 21 Central

Note: See Appendix C for map of DSS ALF licensing regions.

Source: DSS Division of Licensing Programs.
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The late dates of the ALF administrator training hampered pro-
viders' efforts to prepare for the new standards. Administrators in
every licensing region complained to JLARC staff that they did not
have enough time to learn the new regulations and make needed
changes in their day-to-day operations. As a result, administrators
were still working to meet the new standards when they took effect
on December 28.

DSS Did Not Provide Administrators Needed Technical Guidance on
Difficult Regulations. The department’s training program also
failed to provide ALF administrators needed guidance for comply-
ing with the new regulations. Written guidance on criticalprovi-
sions was not provided in a timely manner. Moreover, trainers
(who also were the DSS inspectors) were unable to address provid-
ers' questions during the sessions. Administrators were told to con-
tact their licensing inspectors with questions, but inspectors were
not always able to answer these questions.

A major flaw in the training program was that DSS did not provide
administrators with written technical assistance or model forms
until months after the regulations took effect. Model forms for a
medication management plan and public disclosure materials were
still under development on December 28, 2005. DSS staff said
there were efforts to address administrators' questions individu-
ally during and after the training sessions. However, the depart-
ment did not issue a guidance document addressing these ques-
tions until April 10, 2006, more than three months after the new
regulations became effective.

In addition, DSS staff did not adequately address questions raised
by administrators at the training sessions. One ALF administrator
interviewed for this study complained that DSS trainers at their
session rushed through the material and did not elaborate on con-
fusing provisions regarding mental health services and medication
administration. Another ALF administrator told JLARC staff their
session was held during a snowstorm and some administrators left
early to pick up children from school. DSS did not provide a
makeup session, in a neighboring region, until February 2006.

Regional Licensing Inspectors Did Not Receive Sufficient Guidance
on the New Regulations. Similar to its training for ALF adminis-
trators, the department's training program for licensing inspectors
had shortcomings. Although inspectors were tasked with helping
administrators understand and comply with the new regulations,
training sessions did not address critical questions previously
raised by inspectors. As a result, licensing inspectors were not pre-
pared to answer these questions when raised by ALF administra-
tors.
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DSS conducted a total of three day-long training sessions for its
ALF licensing inspectors. The sessions were held in late October
and early November in Williamsburg, Fredericksburg, and Roa-
noke. Inspectors were asked to review the emergency regulations
and provide the department with questions or concerns before the
sessions.

One inspector told JLARC staff that DSS trainers discouraged
questions at her session and would not provide immediate an-
swers. Instead, staff promised to provide written answers at a
later date. However, no guidance document had been issued to in-
spectors by the time the department began training ALF adminis-
trators. This was problematic because, as mentioned earlier, DSS
trainers told ALF administrators to contact their inspector with
questions about the new regulations.

Five Provisions of the Emergency Regulations
May Be Unworkable

Virginia's assisted living population includes a growing number of
individuals with complex medical needs. In recent decades, as-
sisted living has become a common source of long-term care for the
frail elderly as well as younger individuals with serious mental
health and developmental disorders. As data from recent UAI as-
sessments indicates, ALF residents often require several medica-
tions to manage medical conditions that may include schizophre-
nia, Alzheimer's, diabetes, and heart disease. Some facilities have
struggled to meet the needs of their sickest residents.

Key provisions in the emergency regulations were aimed at im-
proving the quality of care ALF's provide for residents with serious
medical needs. DSS developed new regulations to address prob-
lems with medication administration, record-keeping, and staff
training. The department also revised its regulations for ALF's that
serve individuals with mental disabilities.

However, during the course of this study, JLARC staff heard com-
plaints from ALF administrators, industry advocates, and licens-
ing inspectors that five provisions in the emergency regulations
are vague or impractical. ALF administrators from every licensing
region voiced concerns with these provisions. Although the provi-
sions involving high-risk behavior and CSB assistance may be
temporarily suspended by the General Assembly, these provisions
could emerge again in the permanent regulations currently under
review. All five provisions have the potential to weaken the impact
of the 2005 legislation if they are not addressed in the permanent
regulations.
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Definition of "High-Risk Behavior" Is Vague. The emergency regula-
tions include new requirements that ALFs seek emergency assis-
tance and develop intervention plans when residents with mental
disabilities engage in high-risk behavior. Recent budget legislation
passed by the General Assembly would invalidate these require-
ments if signed into law.

Section 22 40-71-(1)-10 of the Virginia Administrative Code defines
"high-risk behavior" as "...any behavior, including an expressed in-
tent, that exposes, or has the potential to expose, the person exhib-
iting the behavior, or those being exposed to the behavior, to
harm."

The definition also provides examples of high-risk behavior, such
as

e physically assaulting others or gesturing,

e destroying property that exposes self or others to harm,
e wandering in or outside of the facility,

¢ being intrusive in the personal space of others, and

¢ increased physical activity such as floor-pacing that might
indicate anxiety or stress.

ALF administrators complained to JLARC staff that this definition
is vague and difficult to apply. One administrator said the lan-
guage encompasses the typical behavior of Alzheimer's or demen-
tia patients. An operator who owns multiple facilities and special-
izes in elderly residents with cognitive deficits instructed his staff
to ignore the new provisions involving high-risk behavior because
the definition is unworkable. Staff with DMHMRSAS agreed that
some examples in the definition are common among Alzheimer's
and dementia patients.

A guidance document for ALF administrators, developed by DSS
and issued April 10, 2006, acknowledged that some behaviors
listed in the definition are common among residents with dementia
or Alzheimer's. However, the document noted that ALFs need not
react to every instance of a high-risk behavior. The document also
emphasized that closely monitoring residents' behavior will help
ALFs distinguish between high-risk behaviors that require emer-
gency assistance and less threatening behavior common to Alz-
heimer's and dementia patients. Similarly, DMHMRSAS staff said
that ALF staff should be familiar with their residents' behavior
and track it through daily behavioral logs.

The monitoring and record-keeping practices recommended by
DSS and DMHMRSAS may alleviate some of the confusion sur-
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rounding the definition of high-risk behavior. However, ALFs may
need additional direct care staff and training to adopt these prac-
tices. DMHMRSAS officials said staff ratios of 10-15 residents per
ALF staff, common in many ALFs, are too high for staff to ade-
quately monitor each resident’s behavior. Behavioral monitoring
may be particularly difficult in ALFs with high staff turnover or
where staff have other duties in addition to caring for residents.

As noted previously, permanent regulations to replace the emer-
gency regulations are currently under executive branch review.
The department should use this process to redefine high-risk be-
havior to focus on residents with mental disabilities. Mental health
professionals from the DMHRMRSAS and private practitioners
could potentially provide assistance.

Requirement That ALFs Seek CSB Assistance Is Problematic. One
provision in the emergency regulations, 22 VAC 40-71-(4)-485-A,
requires ALF's to seek emergency assistance from their CSB when
a resident engages in high-risk behavior that results in a crisis
situation. These regulations, which would be suspended under re-
cent legislation passed by the General Assembly, further require
ALF and CSB staff to consider adopting an intervention plan that
describes the resident's problematic behavior and the prescribed
response to this behavior. If the CSB does not provide requested
emergency assistance, the ALF must document how it plans to
meet the needs of the resident.

Requiring ALFs to seek emergency assistance from their CSB is
problematic for two reasons. First, according to a JLARC survey of
ALF administrators, 18 percent of facilities reported difficulty ac-
cessing mental health services from CSBs. These difficulties may
stem in part from disagreements between ALF staff and CSB staff
over what constitutes an emergency. For example, the administra-
tor of a facility in Richmond that primarily serves residents with
mental disabilities said that CSB staff often decline to provide re-
quested assistance because they do not believe an incident is an
emergency. Another administrator serving a similar population in
the Tidewater region reported that the CSB intervenes only when
the situation has become extreme.

To date, DSS has not taken adequate steps to address this prob-
lem. The department's guidance document on the new regulations
clarifies for ALF administrators when they must seek emergency
assistance from CSBs. However, the department cannot compel
CSBs to provide assistance to ALFs. The Code of Virginia requires
only that CSBs provide emergency assistance, and ALFs and CSBs
often disagree on what constitutes an emergency. Further, DSS
has not developed interagency agreements with DMHMRSAS or
CSBs that might clarify this confusion. If the department wishes to
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require that ALFs seek CSB assistance, it should pursue inter-
agency agreements that define when and how CSBs will provide
this assistance.

A second problem with this provision is that compliance will be dif-
ficult for ALFs that receive mental health services from private
providers rather than a CSB. The department required facilities to
seek CSB assistance because CSBs play a central role in providing
emergency mental health services for Medicaid recipients, includ-
ing temporary detention orders for individuals in need of immedi-
ate treatment. However, ALF's that contract with a private mental
health service report having little or no relationship with their
CSB. As a result, these facilities may not receive immediate assis-
tance from the CSB.

There is no requirement in the Code of Virginia that ALFs receive
services from only their CSB. Some facilities have contracted with
private psychiatrists for Medicaid-funded services such as case
management, medication oversight, and emergency assistance.
Some of these contracts reflect dissatisfaction with the level of as-
sistance being provided by the CSB. One ALF administrator said
she began contracting with a private psychiatrist almost ten years
ago because CSB staff were not responsive to calls for assistance.

ALFs' Ability to Contract With Mental Health Professionals May Be
Hindered. As noted earlier, under certain circumstances ALFs are
now required to arrange a mental health evaluation for current or
prospective residents. The emergency regulations require that
such evaluations be completed by a qualified mental health profes-
sional with training and experience in treating psychiatric condi-
tions. The regulations also include a "conflict-of-interest" clause
prohibiting qualified mental health professionals who do the
evaluations from maintaining a financial interest in the ALF.

There is concern that this conflict-of-interest clause may prevent
ALFs from contracting with mental health professionals to conduct
resident evaluations. Some ALF administrators said the clause, in
its current wording, appears to encompass independent contrac-
tors. DSS staff confirmed that the clause prohibits mental health
professionals from doing the evaluations if they contract with
ALFs to provide ongoing services. This may be problematic be-
cause some ALFs rely on mental health professionals to provide
resident evaluations on a contract basis.

DSS should use the permanent regulations to accommodate facili-
ties that contract with private mental health providers for resident
evaluations. The conflict-of-interest clause was designed to ensure
that mental health professionals conduct objective evaluations of
individuals' mental health needs. While that objectivity can be
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compromised when an evaluator owns or invests in a facility, not
all independent contractors will have a substantial financial inter-
est in an ALF. The department could relax the conflict-of-interest
clause to permit evaluations by independent contractors who do
not appear to have a substantial financial interest in a facility.

Requirement To Accompany Residents on Offsite Events May Be
Unworkable. Provisions in the emergency regulations require at
least one ALF staff to accompany residents on offsite activities
sponsored by the facility or when a resident is being transported.
DSS added these provisions to ensure that emergency assistance
remains available when residents leave the facility.

There are indications that this provision may impose a substantial
new responsibility on ALFs with auxiliary grant residents. Some
ALF administrators voiced concern that direct care staff may be
required to accompany residents on trips to and from the doctor.
Many facilities rely on private contractors through the State Medi-
caid program for medical transportation. However, these contrac-
tors may not satisfy the first aid and CPR requirements contained
in the emergency regulations. DSS staff indicated that, in these
cases, ALFs may be responsible for accompanying the resident on
medical trips.

ALFs May Have Difficulty Meeting Requirement That Residents' Pre-
scriptions Include a Diagnosis. The new regulations include a re-
quirement that ALFs ensure all physician orders for medications
include the resident's diagnosis or condition. This requirement ap-
pears to include both prescription and over-the-counter medica-
tions. If a prescription does not list a formal diagnosis or medical
condition, ALFs are responsible for contacting the doctor and ob-
taining one. Under this requirement, ALFs may be penalized when
a doctor fails to provide a diagnosis or condition.

Although requiring a written diagnosis or condition may help re-
duce medication errors in ALFs, some facilities may have difficulty
complying with the provision. One administrator with experience
in clinical settings noted that doctors often omit diagnoses and
conditions from written prescriptions and may be unresponsive to
requests from ALFs that they be added.

Further, DSS does not have the statutory authority to require that
physicians include formal diagnoses or conditions on written pre-
sceriptions. The Drug Control Act (Code of Virginia §54.1-3400 and
following) gives the Board of Pharmacy authority to regulate the
dispensing of prescription drugs in Virginia. In addition, neither
the Drug Control Act nor the regulations and guidance documents
issued by the board require formal diagnoses or conditions on pre-
scriptions.
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Controversial Provision of the Emergency Regulations
Was Not Required by the 2005 Law

ALF administrators and industry advocates reported that DSS
used the emergency regulatory process to bypass the Administra-
tive Process Act requirements and develop a new staffing require-
ment not included in the 2005 legislation. This regulatory change
repealed an exemption allowing overnight staff in ALFs housing
19 or fewer residents to sleep during their shift as long as they re-
mained available to residents. Several administrators affected by
this change told JLARC staff it will require additional nighttime
staff and will increase their operating costs (the cost of services is
discussed in Chapter 6). Some administrators said that these costs
will force them to close their facility.

DSS may have been within its legal authority to repeal this provi-
sion, but the change was not explicitly required under the 2005
legislation. The department construed the term "appropriate" staff
to encompass this requirement. By including a controversial and
potentially costly new staffing requirement in its emergency regu-
lations, the department has created the perception that it deliber-
ately sought to avoid public input on the matter. While legislation
passed by the General Assembly may temporarily restore the
overnight exemption for small facilities, the department may
choose to include the staffing requirement in its permanent regu-
lations. In this case, the SBSS should receive public comment on
the new requirement and consider any proposed revisions.
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Chapter

Assisted Living Facilities
of Concern

In Summary

Quality of care is a key concern in assisted living, yet it is subjective and difficult to
measure. No definition of quality care is found in the Code of Virginia or in DSS li-
censing standards. As proxies for quality of care, JLARC staff used measures of fa-
cilities' compliance with standards and verified complaints. Of the 588 licensed
ALFs, 82 percent have no recent history of compliance problems and 64 percent have
no recent verified complaints about care or services. A minority of ALFs (23 percent)
do have compliance problems and/or an above-average number of verified com-
plaints. These ALFs of concern tend to be larger and are more likely to have auxil-
iary grant residents. Future JLARC reports may monitor the performance of ALFs
of concern to determine the effect of the new law and regulations.

The study mandate directs JLARC staff to report on "tangible im-
provements in the quality of care" resulting from the 2005 legisla-
tion, which was aimed at improving the quality of care in ALFs.
The principal strategy for this study is to observe how key charac-
teristics of ALFs change over several years as the new law and
regulations take effect. This report describes the "baseline" of care
in assisted living prior to the implementation of the emergency
regulations. As provisions of the 2005 legislation take effect, sub-
sequent reports will discuss the impact of the new regulations and
licensing provisions.

Three keys to quality care were identified by analyzing ALFs with
a recent history of verified complaints and compliance problems.
The keys to quality include medication administration, staffing,
and access to mental health resources. As the new law and regula-
tions take effect, ALFs statewide and particularly ALFs of concern
will be observed for changing patterns of verified complaints and
violations of core health and safety standards. For subsequent re-
ports, ALFs of concern will be monitored for changes as the new
law and regulations take effect. For a more detailed explanation of
study methodology, see Appendix B.

DEFINING QUALITY CARE IS SUBJECTIVE

No explicit definition of quality of care is found in the Code of Vir-
ginia or the Virginia Administrative Code (VAC). The Code of Vir-
ginia states that the State Board of Social Services has "the au-
thority to adopt and enforce regulations to...protect the health,
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safety, welfare, and individual rights of residents...and to promote
their highest level of functioning." The VAC defines minimum
standards for ALFs with no clear definition of quality care. Conse-
quently, licensing staff and ALF administrators offered various
definitions of quality care:

e providing a safe setting with staff who care;

e using the five senses test including noise level, cleanliness of
residents and ALF, meaningful interaction between staff and
residents, good food, timely and correct medication admini-
stration, resident interaction with the community, and re-
spect for individuality;

e observing clean, odor-free residents who have good food, com-
fortable rooms, activities, safety, and security;

e maintaining proper diet, activities, nursing, management,
staff interaction with residents, housekeeping, maintenance
and fulfilling residents' needs;

¢ meeting the residents' needs and having staff who show dig-
nity and respect for all residents;

e providing for residents who are well taken care of, happy,
and clean;

e offering good food, appropriate physical plant design, care for
activities of daily living, and engaging activities; and

e ensuring the psychosocial well-being of residents including
physical, mental, and emotional, and providing good food;
having compassionate staff.

Licensing staff and administrators acknowledge that quality care
1s not always measurable, pointing, for example, to subjective fac-
tors such as "compassion," "happiness," and "good food." ALF licen-
sure is contingent upon the facility's ability to meet and/or exceed
the standards. And the role of licensing inspectors is to evaluate
compliance with standards, not to apply subjective measures of
quality.

Instead of subjective measures, JLARC staff used compliance with
standards and verified complaints as indicators of quality care.
Compliance with standards is monitored by the Department of So-
cial Services Division of Licensing Programs (DOLP) through facil-
ity inspections. Any violation of standards is recorded in inspection
reports. The frequency of licensing inspections is determined by
the type of license. In the event of repeated non-compliance, DSS
may use corrective measures such as an adverse enforcement ac-
tion against the facility.
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The type of license issued to a facility indicates its compliance with
licensing standards. The license type dictates (1) the duration of
the license, which may be, one, two, or three years; and (2) the fre-
quency of mandated inspections. Regional licensing inspectors as-
sign a license based on the ALF's compliance with standards at the
time of renewal. In determining license type, inspectors consider
the number and nature of violations, adverse enforcement actions,
and the quality of the ALF's established policy and procedures. Li-
censing staff cautioned that the type of license alone does not nec-
essarily indicate problems in a facility or reflect the quality of care
provided by the facility. The five license types, frequency of man-
dated inspections, and the number of ALFs with each type of li-
cense in January 2006 are shown in Table 5.

JLARC staff also examined verified complaints against ALFs.
Complaints can be reported by residents, family members, employ-
ees, visitors, or anyone else, and may be filed with any of at least
three different offices: the Department of Social Services DOLP or
Adult Protective Services (APS), or the Office of the State Long-
Term Care Ombudsman. The respective agency then investigates
the complaint and determines its validity.

Table 5: ALF Licenses Indicate Levels of Compliance and Inspections by DSS

License Inspections

Type Level of Compliance quuired Number of ALFs Percent of total

Provisional =~ Temporarily unable to comply with 1 every other

(6-month) licensing standards. month 15 3%
Substantially complies with minimum 3 per year

1-year standards. While there may be viola-
tion of one or more standards that 289 49
pose little risk, compliance exists for
nearly all standards.

2-year Complies on a sustained basis with 2 per year
minimum standards. 171 29
Routinely exceeds basic care, pro- 1 per year

3-year grams, and services required by the 93 16
minimum standards.

- Issued to new ALFs during the first 2 in 6 months

Conditional ; .
six months of operation. Allows new 18 3

(6-month) :
ALFs to demonstrate compliance.

Totals 586" 100%

'License type not available for two facilities.

Source: JLARC staff analysis of licensing data and DSS Division of Licensing Programs standard operating procedures 202 and

301.
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QUANTITATIVE DATA USED TO IDENTIFY
ALFS OF CONCERN

Because the intent of the new law was to improve the quality of
care and services in certain ALFs, JLARC staff reviewed licensing
and complaint data. Of 588 licensed ALFs, JLARC staff identified
137 ALFs of concern, or 23 percent of ALFs statewide. The remain-
ing 77 percent of licensed facilities have no reported compliance
problems over the past two years, and a below-average number
(four or fewer) of verified complaints over the past two years.

JLARC staff used data on verified complaints and licensing com-
pliance to ensure objectivity in identifying ALFs with quality of
care concerns (Table 6).

Most ALFs Had No Verified Complaints

In 2004 and 2005 there were 374 facilities, or 64 percent of all li-
censed facilities, that had no verified complaints from any of the
three sources. For ALFs with complaints, the average number of
verified complaints (using data from all three sources) was five.
Twenty-six percent, or 153 facilities, had less than five verified
complaints, and 10 percent, or 61 ALFs, had five or more verified
complaints. These 61 facilities with an above-average number of
verified complaints were considered "ALFs of concern." Nine facili-
ties had more than 20 verified complaints in 2004 and 2005 com-
bined.

Complaints concerning non-compliance with standards and abuse,
neglect, or exploitation of resident, are made to the DSS licensing
division. Licensing inspectors investigate complaints and deter-
mine their validity. For cases involving abuse or neglect, the in-
spector conducts a joint investigation with APS. There are 24 cate-
gories of licensing complaints including abuse and neglect, food
and nutrition, medication, staffing, records, and physical plant.

APS investigates complaints of abuse, neglect, and exploitation of
adults age 60 and older, and incapacitated adults age 18 and older,
and provides services for persons in need. Each of the 120 local de-
partments of social services receives complaints and conducts the
investigations. A determination is made as to the validity of the
complaint within 45 days.

The ombudsman program is a federally mandated program which
responds to complaints made by individuals who may have no one
to advocate on their behalf, and who receive long-term care ser-
vices in facilities and the community. There are five complaint
categories: resident rights, resident care, quality of life,
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Table 6: ALFs of Concern Were Identified Using Two Types of Data

Verified Complaints Description Time Frame
DSS Division of Accusation that an ALF is not in compliance with stan- Calendar
Licensing Programs dards or that adults are being abused, neglected, or Year 2005
exploited
DSS Adult Protective  Complaints of abuse, neglect, and exploitation June-Dec.
Services 2005
Office of the State Complaints made by or on behalf of individuals receiv- EYs 2004
Long-Term Care ing long-term care services 2005 '
Ombudsman
Licensing
Compliancel Description Time Frame
Provisional License License issued to an ALF for six months when the facil- .
ity is temporarily unable to comply with licensing stan- April 2004-
s Dec. 2005
Adverse Enforcement A sanction against an ALF that violates regulations in
Action ways that negatively impact the health, safety, or wel- Nov. 2003-
fare of residents Oct. 2005
Enforcement Watch A monitoring tool used to identify and document moni-
toring activities and actions taken on an ALF that has Calendar
failed to maintain substantial compliance with standards Year 2005
High-Risk Health & A subset of 90 licensing standards identified by JLARC  Five inspec-
Safety Standards staff as "high-risk" health and safety standards tions prior to
Dec. 28, 2005

'Licensing compliance data is from the DSS Division of Licensing Programs.

Source: DSS Division of Licensing Programs, DSS Adult Protective Services, and Office of the State Long-Term Care Ombudsman.

administration, and complaints not against facility. The 2005
JLARC report Impact of an Aging Population on State Agencies
discusses the role of the ombudsman program in providing services

to older Virginians.

The following three case studies illustrate typical complaints at

three different facilities.

Case Studies

Residents complained to an inspector that they were being
served small portions of food and not allowed to have sec-
onds. Residents had discussed the situation with the admin-
istrator during resident council meetings, but nothing
changed. When the inspector investigated, she discovered
that at least one resident was not being served a special diet,
as ordered by the doctor. A verified complaint resulted. Sub-
sequent inspection reports indicate that residents continue to
complain about the food.
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An anonymous complaint alleged an unclean and odorous
facility. The inspector discovered torn, dirty carpet through-
out the facility and a foul odor in the hallways. A verified
complaint resulted. The administrator directed staff to im-
mediately clean to remove the foul odor and reported that
the carpet would be replaced. Inspection reports from four
months after the verified complaint indicate that the carpet
had not yet been replaced.

* kK

The administrator of an ALF housing cognitively impaired
residents self-reported a complaint of insufficient staffing
that resulted in a resident wandering out of the facility. Two
staff were providing care to more than 20 cognitively im-
paired residents. A third employee was late and another
called in sick. A resident exited the facility unnoticed, was
found one mile from the facility, and was returned by an off-
duty staff person within the hour. The result was a verified
complaint. The administrator agreed to retrain all staff on
procedures for appropriate staff coverage.

Licensing Data ldentified Facilities With a Recent History
of Non-Compliance With Standards

JLARC staff examined each ALF's recent status using DOLP data
that identifies non-compliant facilities:

e provisional license (discussed above),
e adverse enforcement actions,
e enforcement watch, or

e above average high-risk health and safety violations.

Eighteen percent, or 105 ALFs, were found non-compliant by at
least one of these methods, and is considered an ALF of concern.
The remaining 82 percent of ALFs statewide do not have a recent
history of compliance problems.

An adverse enforcement action is a sanction imposed on an ALF by
DSS for serious or repeated violations of standards. DSS manage-
ment personnel review requests for adverse enforcement actions
from the regional licensing offices, and make a determination
about imposition. Adverse actions include license revocation, de-
nial of licensure application, probation (intermediate sanction for
substantial non-compliance), reduction of capacity, prohibition on
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new admissions, mandated training, a civil penalty, and termina-
tion of public funding.

Enforcement watch is a monitoring tool used by the licensing divi-
sion to identify and monitor facilities that have failed to maintain
substantial compliance with licensing standards. According to a
department procedure issued in March 2006, facilities on enforce-
ment watch are monitored through increased licensing inspections
for six to 12 months. Licensing staff meet monthly to discuss the
ALF's progress.

A report developed by the licensing division identified 529 licens-
ing standards and statutes from the Code of Virginia pertaining to
the health and safety of ALF residents. Each facility's violations
over the five most recent inspections conducted prior to the imple-
mentation of the emergency regulations are included in the report.
To identify the ALFs with serious concerns, JLARC staff selected
the 90 highest risk standards and Code sections to analyze. The
report identified 522 ALFs with one or more violations of the high-
risk health and safety standards. High-risk standards selected
were those most critical to residents' health and safety including
resident care, staffing, medications, food and nutrition, building
and fire safety, and resident rights.

137 ALFs Have a Recent History of
Complaints or Compliance Problems

JLARC staff identified 137 ALFs with a recent history of verified
complaints or compliance problems using the data sources dis-
played in Table 6. No one indicator had more weight in identifying
ALFs of concern. Instead, ALFs of concern had one or more of the
following indicators during 2003-2005, as detailed in Table 7:

e a provisional license, an adverse enforcement action, or
placement by DSS on its enforcement watch list,

e seven or more violations of the 90 highest-risk health and
safety violations across the most recent five inspections
(seven is two standard deviations above the average number
of such violations), or

e an above-average number (five or more) of total verified com-
plaints across all three sources.

To enhance the data analysis, JLARC staff used additional meth-
ods to collect information on ALFs including site visits to 29 facili-
ties. Eleven ALFs were visited preliminarily to familiarize JLARC
staff with assisted living generally. An additional 18 ALFs of con-
cern were chosen for site visits based in part on geographical rep-
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Table 7: Criteria for Identification of ALFs of Concern

Standard Number of
for ALFs Percent of all

Indicator Inclusion® Identified ALFs
Total Verified Complaints 5 or more 61 10%
Provisional License 1 39 7
Adyerse Enforcement 1 40 7
Action

Enforcement Watch 1 492 8
Violation of High-Risk 7 or more 29 5

Health & Safety Standards

Time frames are shown in Table 6.
%In 2005, 57 ALFs were on enforcement watch; 8 of those ALFs were closed by January 2006.

Source: JLARC staff analysis of data from DSS Division of Licensing Programs, DSS Adult Pro-
tective Services, and Office of the State Long-Term Care Ombudsman.

resentation. During these visits, JLARC staff interviewed the ad-
ministrator and licensing inspector, and toured each facility.

Use of Quantitative Data to Assess
Quality of Care Has Limitations

Using complaints and compliance data as indicators of quality of
care presents study limitations. Because quality of care cannot be
measured directly, ALFs that provide poor quality care but have a
good compliance record and few complaints may not be identified
as of concern. On the other hand, ALFs that are so identified may
provide quality care but also may have experienced a one-time
problem due to, for example, disgruntled employees who were sub-
sequently dismissed (as JLARC staff confirmed in one case).

Data sources used by JLARC staff in this analysis may also have
one or more of the following limitations:

e Residents, especially auxiliary grant residents, may not have
advocates or family members to file a complaint. As a result,
the number of verified complaints for ALFs housing primar-
ily auxiliary grant residents may be lower.

¢ Residents may fear retribution and may not report incidents
to authorities. The Virginia Office for Protection and Advo-
cacy (VOPA) noted cases where ALF staff threatened resi-
dents with removal from the facility for reporting problems.
Certain ALFs may have fewer or no verified complaints if
retribution occurs.

e Errors exist in licensing caseload data. In some cases, the li-
cense type is incorrect in the database. For example, licens-
ing staff told JLARC staff about ALF's on a provisional li-
cense that were not identified as such in caseload data. Other
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facilities on a provisional license may not have been correctly
identified. According to DOLP data management personnel,
these are data entry errors by regional licensing inspectors.

e The APS complaint database is incomplete and covers only
six months, from June to December 2005. The database was
made available to all APS personnel statewide in October
2005. Many APS staff apparently fail to enter the name of
the ALF in which the incident occurred. State data personnel
indicated that the APS staff require additional training on
using the database.

e Occasional or isolated incidents may occur in ALFs that gen-
erally have no complaints or compliance issues. In these
cases, DSS licensing inspectors indicate that higher quality
ALFs respond quickly and appropriately by notifying offi-
cials, including police, licensing staff, and family members,
and by dismissing negligent staff.

e ALFs with previous complaints or compliance concerns may
improve due to a new administrator, technical assistance
from licensing staff, or other factors. For example, ALFs on
enforcement watch receive additional visits and technical as-
sistance from licensing staff, which may improve compliance
with standards.

This method of identifying non-compliant ALFs also assumes no
systemic bias in the inspection process. Anecdotal evidence, how-
ever, suggests that some licensing inspectors may regulate ALF's
that house primarily auxiliary grant residents differently and be
either more or less strict with these facilities. However, DSS man-
agement personnel state that when there are serious compliance
issues with an ALF, they consider adverse enforcement actions
equally for auxiliary grant and private pay facilities.

CHARACTERISTICS OF ALFS OF CONCERN

After identifying ALFs with verified complaints and compliance
problems, JLARC staff looked for common characteristics among
these ALFs. Problems with medication administration and staffing
were found frequently in ALF's of concern. The size of the ALF and
location may also be factors among ALFs of concern. The pay
status (auxiliary grant or private pay) and the age of the physical
facility itself do not appear to be characteristic of ALFs of concern.

Problems With Medication Administration and Staffing

Important assistance provided by assisted living facilities involves
medication administration and help with the activities of daily life,
help provided by the facility's employees. Several sources of data
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show that most ALFs do not have problems meeting standards in
these areas, although ALFs of concern are more likely to have
trouble with these functions.

Medication issues are the most frequent source of verified com-
plaints in all ALFs, followed by issues of staff quality and training
(Table 8). A review of enforcement watch also flagged medication
and staffing as topping the list of most frequently violated stan-
dards. Analysis of health and safety violations identified as "high-
risk" also reveals medication administration as a serious concern
in certain facilities.

Table 8: Most Frequent Verified Licensing Complaints in 2005

Complaint Area Verified Complaints
Number Percent
Medication/Medical Issues 86 22%
Staff Quality/Training 50 13
Records 38 10
Supervision (of Residents) 29 7
Physical Plant 28 7
Structured Program 28 7
Physical Abuse/Neglect 23 6
Admission/Discharge 20 5
Other 95 24
Total 397 100%"

! Numbers do not total to 100 due to rounding.

Source: JLARC staff analysis of 2005 licensing complaints from DSS Division of Licensing
Programs.

In 2005, 57 facilities were on enforcement watch for failure to
maintain substantial compliance with standards in one or more
areas. Medication violations occurred in 21 of these ALFs, and
staffing violations were noted in 20. Along with physical plant vio-
lations, these problems are of particular concern to licensing staff
because they tend to be recurring violations.

Size, Location, and Staff Turnover Are Factors in
ALFs of Concern

ALFs with a range of bed capacities are identified as having a re-
cent history of verified complaints or compliance problems, al-
though larger ALFs (those with 20 or more residents) may be more
likely to have complaints or compliance problems. Large facilities
constitute 69 percent of all ALFs; however, they make up 77 per-
cent of ALFs of concern. Smaller ALFs represent 31 percent of
ALFs in Virginia, and only 23 percent of ALF's of concern.
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ALFs of concern are found in all regions across the State. ALFs of
concern are found disproportionately greater in four regions
(Piedmont, Fairfax, Western, and Northern), and disproportion-
ately fewer in the other four regions compared to the overall
statewide distribution (Figure 4). The western region has nine per-
cent of ALFs and 19 percent of ALFs of concern. Conversely, the
central region has 27 percent of ALFs and 14 percent of ALFs of
concern.

Staff turnover is higher in ALFs of concern. According to responses
from administrators in the JLARC survey, on average 29 percent
of the direct-care staff had been hired in the last six months in
ALFs of concern. For all ALFs, the comparable turnover figure was
20 percent. Facilities may have more difficulty with compliance
and complaints in part because they also have newer staff with
less training and experience.

Pay Status Is Not a Factor in ALFs of Concern

ALFs of concern serve both private pay and auxiliary grant resi-
dents; pay status does not appear to be a factor in ALF's of concern.
JLARC staff estimated that 27 percent of ALFs statewide house
primarily auxiliary grant residents, and 29 percent of ALF's of con-
cern house primarily auxiliary grant residents. For example, one
ALF on enforcement watch for medication violations houses more

Figure 4: ALFs of Concern Are Located Throughout the State
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Source: JLARC staff analysis of data from DSS Division of Licensing Programs, DSS Adult Pro-
tective Services, and Office of the State Long-Term Care Ombudsman.
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than 50 private pay residents, charging approximately $2,000 per
resident per month. Another ALF on enforcement watch for medi-
cation violations in the same licensing region houses 20 auxiliary
grant residents at the current grant rate of $982 per month.

Age of Building Is Less Important Than
Administrator's Initiative

No data exists to show the age or type of buildings used as ALFs.
During site visits, however, JLARC staff observed that the age of
the physical structure does not indicate the likelihood of compli-
ance problems. Of the 18 site visits, those housed in older build-
ings had only slightly greater numbers of physical plant violations.
The administrator's initiative and willingness to correct violations
appears to be a more relevant factor, as illustrated by these exam-
ples:

Case Studies

A facility built as an ALF in the late 1980s has ongoing
physical plant concerns such as rusty vents and light fix-
tures, broken floor tiles and furniture, dirty tubs and toilets,
broken lamps and light covers, and a missing kitchen cabi-
net door. Inspection reports frequently note repeat violations
because, the report says, the administrator has not fixed
problems, in one case for five months.

* kK%

An ALF that was originally a motel in the 1960s had viola-
tions such as dirty showers, loose electrical wires, broken
furniture, a rotting wood door frame, and trash in the yard.
The inspector cited ongoing physical plant concerns. How-
ever, the inspector noted that a new administrator is more
responsive to correcting problems, and the physical plant is
improving.

* ok x

A corporate facility built within the last few years had
physical plant violations such as urine stained sheets in one
resident room, cracked floor tiles, stained ceiling, a leak in
the kitchen ceiling, damage to walls and door jams with
chips and missing paint, brown stains on the carpet, and
fruit flies throughout the facility. The administrator wrote a
plan of action to clean, paint, and correct the violations.
During a subsequent inspection two months later, licensing
personnel observed that the violations had been corrected,
except for stained ceiling tiles in the hallway and cracks in
the kitchen floor tiles.
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Chapter

Medication Management and
Staffing Problems

In Summary

Effective medication administration and adequate staffing are key factors in quality
care in assisted living. Medication administration topped the list of both verified
complaints and health and safety violations in ALFs in 2005. Prior JLARC reports
identified medication administration as a concern, and it remains a problem for the
ALFs of concern. The new law addresses problems with medication administration
by requiring the registration of medication aides. However, the impact of these
regulations will not necessarily be seen until enforcement begins in July 2008. Staff-
ing problems are also prevalent, particularly in ALFs of concern. Staffing problems
include the recruitment and retention of quality staff, the number of on-duty staff,
and staff training. Recruitment and retention appear to be statewide problems,
while the number of on-duty staff and staff training are primarily problems for the
ALFs of concern. Increased training hours and first aid and CPR training for more
staff were included in the emergency regulations.

Through analysis of ALFs with a recent history of verified com-
plaints and compliance problems, JLARC staff identified medica-
tion administration and staffing as key factors in quality care in
assisted living. JLARC reports on assisted living in 1979, 1990,
and 1998 also identified both medication administration and staff-
ing as problematic. The reports included recommendations to ad-
dress these concerns. While some of the recommendations have
been implemented, problems in these areas remain.

Medication administration or staffing appear to be problematic
primarily in ALFs of concern, 23 percent of ALFs statewide. Ob-
served medication problems primarily involve failure to follow
physicians' prescriptions and orders for administration, inade-
quate documentation, and inadequate staff training in medication
administration. The 2005 legislation addressed medication con-
cerns by requiring training, testing, and registration of medication
aides.

Problems with staffing include recruitment and retention, the
quantity of on-duty staff, and staff training. Staffing problems are
exacerbated by low wages and difficult working conditions. The
emergency regulations partially addressed staffing issues by in-
creasing direct-care staff training hours, increasing CPR and first
aid training requirements, and requiring that ALF administrators
be licensed.
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MEDICATION ADMINISTRATION REMAINS
A QUALITY OF CARE CONCERN

Medication administration in ALFs has frequently been cited as
problematic. Deficiencies in medication administration were noted
in the 1979 JLARC report Homes for Adults in Virginia, which rec-
ommended documentation and staff training in medication ad-
ministration. The 1990 report Follow-up Review of Homes for
Adults in Virginia found that few of the recommendations from
1979 with regard to medication administration had been imple-
mented. JLARC staff again recommended documentation of medi-
cation administration and staff training.

The 1998 report Services for Mentally Disabled Residents of Adult
Care Residences noted that a medication training program had
been implemented by the Board of Nursing. However, in many
cases, JLARC staff found ALFs with only one employee certified to
administer medications and recommended that regulations provide
for more than one staff person to be trained. The report also noted
problems including staff with a lack of basic knowledge about
medication management, improper medication administration,
failure to follow protocol for certain medications, and inadequate
documentation of medication administration.

While 77 percent of ALFs have no recent history of medication con-
cerns, medication administration continues to be a frequent com-
plaint and compliance issue for ALFs of concern. Of all verified li-
censing complaints, medication and medical issues were the most
prevalent, comprising 22 percent of all complaints in 2005 (Table
8). Of the 57 ALFs on enforcement watch in 2005, 21 had repeated
medication violations.

Observed medication violations primarily involve failure to follow
physicians' prescriptions and orders for administration, inade-
quate documentation, and inadequate staff training in medication
administration. Eight of the ten most frequently cited high-risk
health and safety violations were related to medication admini-
stration in 2005 (Table 9). These ten represent 51 percent of the
4,971 critical health and safety violations across all ALFs most re-
cent five inspections prior to the implementation of the emergency
regulations.
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Table 9: Medication Standards Are the Most Frequently Violated

Critical Standards

Number of
Description of Standard Violations
Medication, diet, medical procedure or treatment should not
be started, changed or discontinued without a physician's
order. 372
Medications shall be administered according to
doctor’s instructions. 342
Date, time given, and staff initials shall document medication
administration. 300
For each employee there shall be an original criminal
background check. 270
Name and initials of all staff administering medications shall
be documented. 268
Medication errors or omissions shall be documented. 264
A complete first aid kit shall be on hand. 261
A resident may store medications in his/her room if the uni-
form assessment instrument indicates that he/she is capable
of self-administration. 166
Staff who administer medications shall complete an ap-
proved medication training program. 153
Portion of the ALF subject to health department inspections
shall comply with those regulations. 141

Source: JLARC analysis of DSS Division of Licensing Programs health and safety records.

The following examples illustrate medication administration in
ALFs of concern which resulted in adverse enforcement actions by

the licensing division:

Case Studies

A regional licensing inspector's review of resident records
revealed that a resident had been discharged from the hospi-
tal after being treated for deep vein thrombosis (a blood clot
in her leg). According to the records, ALF staff failed to ad-
minister Coumadin (a blood thinner) for two days after her
release from the hospital. In addition, ALF staff applied Sil-
vadene to her wound, although the physician did not pre-
scribe this medication. The medications were corrected the
following day and the administrator said that the med techs
would receive refresher training within the next 6 months.

* % %

A licensing inspector conducted a complaint investigation
regarding medication administration. Records indicated
that medication aides had been administering a resident's
prescription eye drops to treat glaucoma. However, the phar-
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macy confirmed that the prescription had not been filled for
13 months. The medication's manufacturer confirmed that
one bottle contains a 30- to 40-day supply of eye drops. The
licensing inspector determined that the resident had not re-
ceived the prescription for nine months and the medication
administration records had been falsified. The result was a
rise in intraocular pressure (which eventually causes blind-
ness), as measured by the resident's eye doctor. The facility
was fined $500.

* kK

During an inspection, a regional licensing inspector found
that ALF staff did not administer prescribed medications to
27 residents for up to one month. Documentation stated that
medications were "out,” and the physician was not contacted
regarding missed medications. The licensing inspector also
observed a staff member toss a resident's medications in a
trash can when the resident refused the medications. The
same staff member informed a resident that she was plan-
ning to throw away the evening medications because the
resident would be at a doctor's appointment. The facility
was placed on probation and fined $500. Several months
later the licensing inspector found that staff did not admin-
ister prescribed medications to at least 21 residents for two
or more days. Several of the residents were insulin-
dependent and required daily monitoring. There was no
documentation indicating that the insulin levels were moni-
tored or the insulin administered. The licensing division
sent a license revocation letter on November 18, 2004; how-
ever, this facility is still in operation.

The fact that many assisted living residents take multiple medica-
tions daily underscores both the importance of accurate medication
administration and the complexity of ensuring proper medication
is consistently administered. One-quarter of auxiliary grant resi-
dents take nine or more medications a day. Some medications may
be administered three times daily, during meals; others may be
administered once or twice a day. The need to appropriately man-
age these complex schedules for an average-sized facility of 56
residents, for example, underscores the increasing importance of
medication administration in ALFs.

Registration of Medication Aides Aims
To Improve Medication Administration

The new law includes three provisions aimed at improving medica-
tion administration in ALFs: the registration of medication aides,
development of medication management plans, and increasing
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medication review requirements. During JLARC staff's site visits,
most ALF administrators agreed that registration of medication
aides along with additional required training is a good idea and
may improve the quality of care. Medication aides will now be held
accountable for following administration guidelines. In addition,
ALFs will be able to help verify whether medication aides are reg-
istered with the Board of Nursing.

ALF STAFFING REMAINS A QUALITY OF CARE CONCERN

Typical staffing in ALFs consists of an administrator and direct-
care staff. The administrator is the licensee or individual desig-
nated by the licensee who oversees the day-to-day operations of the
facility, including compliance with all ALF regulations. Direct-care
staff include supervisors, assistants, aides, or others who assist
residents in their daily living activities. According to the ALF ad-
ministrator survey, the average number of direct-care staff is 20.
Depending on the size of the facility, an ALF may also employ a
cook, an activities director, and other support personnel.

Staffing 1s fundamental to quality care and a problem in the ALFs
of concern. Licensing staff, ALF administrators, and other profes-
sionals consistently cite staffing as problematic. In addition, licens-
ing complaints and compliance data indicate that ALFs of concern
have problems with staffing. Staffing concerns include

e the recruitment and retention of qualified direct-care staff,

¢ maintaining a sufficient number of staff to meet residents’
needs,

e ensuring adequate staff training, and

e supervision of staff.

Recruitment and Retention of Quality Staff Is a Challenge

The recruitment and retention of quality staff is a serious problem
in assisted living. According to national research, it is a long-
standing problem in long-term care for several years with provid-
ers nationwide reporting vacancies and high turnover rates for
nurses and direct-care staff. Low wages, lack of health insurance
and other benefits, and difficult working conditions contribute to
these issues. Similar conditions have been identified in Virginia.

Difficulties in recruiting and retaining quality staff may lead to
problems in ALFs. The second most frequent verified licensing
complaint in 2005 was staff quality and training. Furthermore,
there were 23 verified cases of resident abuse or neglect by ALF
staff in 2005 (Table 8).
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Recruiting qualified staff is a challenge for administrators of ALFs
statewide and in ALFs of concern. During site visits to ALFs of
concern, nearly half of the 18 administrators interviewed said that
finding qualified direct-care staff is a problem. Licensing staff and
resident advocates confirm a problem as well. The administrator of
one private pay ALF with a three-year license and licensed capac-
ity of almost 500 residents indicated it is constantly trading quali-
fied staff with similarly sized facilities.

The retention of qualified staff is challenging as well, and turnover
rates are high. According to the JLARC survey of ALF administra-
tors, the average number of direct-care staff is 20 and an average
of four of those staff were hired in the last six months. This is a
turnover rate of 40 percent for one year. One administrator noted
an extremely high rate of 93 percent in the previous year: 25 of the
27 staff were newly hired.

Administrators note the negative impact of poor staff retention on
residents. Residents come to depend on particular staff and build
relationships. High staff turnover negatively impacts these rela-
tionships. Training costs also increase with increased numbers of
staff needing initial training hours, which are greater than annual
refresher training hours.

Other factors including low wages, difficult working conditions,
and employees who have limited English language skills contrib-
ute to problems with recruitment and retention of staff in ALFs.
Low wages are an obstacle to hiring and maintaining quality staff.
In ALFs of concern, the typical starting salary for direct-care staff
varied by region and facility, but ranges from $5.15 to $10.00 per
hour. ALFs often compete for direct-care staff with other low-wage
employers such as fast food restaurants and national retail stores,
according to administrators. Difficult working conditions further
exacerbate the problem because employees may prefer an "easier"
job for the same pay.

Concerns about low wages for direct-care staff may be greater in
certain regions of the State. Administrators and licensing staff in
the Fairfax region consistently noted that direct-care staff work
full-time at two ALF's, due to the high cost of living. In Fairfax, one
national retailer starts employees at $12 an hour, several dollars
more than area ALFs, which start direct-care staff at $8-$10 an
hour.

Difficulties with employees who have limited English language
skills is an increasing problem, particularly in the Fairfax region.
Licensing staff and administrators note that an increasing immi-
grant workforce has resulted in many direct-care staff who are
non-native English speakers. The language barrier creates a prob-
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lem with certain populations, particularly the cognitively im-
paired, for whom clear and understandable speech is a priority. Al-
though immigrant staff may have relevant education and training,
difficulties with language skills may still result in miscommunica-
tions regarding medications or other health and safety issues.

Difficult working conditions also contribute to recruitment prob-
lems and high staff turnover. Administrators, licensing staff, and
resident advocates noted that the work in ALFs is often difficult
and physically demanding. Particularly when other low-wage jobs
are less demanding, the nature of the work may lead to recruit-
ment and retention problems. One administrator noted that once
the staff realize the nature of the work, they often leave the facility
to work at retail stores and earn comparable wages.

Neither current standards nor the emergency regulations specify
minimum educational or experiential requirements for direct-care
staff. Standards require that direct-care staff be 18 years or older,
pass the State criminal background check, be of good character,
and be able to read, write, and speak English. Direct-care staff at
the assisted living level of care are required to complete at mini-
mum a 40-hour training.

ALFs are not required to employ licensed health care profession-
als. However, in the JLARC survey, administrators reported hav-
ing three to 13 certified nurse aides (CNAs) on staff. ALFs of con-
cern appear to employ fewer CNAs on average. Education and
experience levels of direct-care staff may relate to the incidence of
verified complaints and compliance problems.

Some ALFs Continue To Have Inadequate Numbers
of Staff on Duty

DSS has not implemented staffing guidelines or ratios although
these were recommended in the 1990 and 1998 JLARC reports.
Only ALFs with cognitively impaired residents are required to
have a minimum of two direct-care staff during all shifts, regard-
less of the number of residents. The proposed regulations include a
requirement that each ALF have a "mechanism for demonstrating
how staffing is determined."

Current standards require ALFs to have adequate staff to main-
tain the physical, mental, and psychosocial well-being of residents.
Licensing staff determine adequate staffing based on a standard
which requires "sufficient staff...to implement the approved fire
plan." Consequently, an ALF may meet the standard yet provide
inadequate service to residents.
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Licensing inspectors cite cases where, in their opinion, the staffing
level required to implement the fire plan is inadequate to provide
quality care. Standards provide no basis for requiring an ALF to
increase staffing. One inspector described an ALF in which one di-
rect-care staff member covered three floors with 60 residents. The
inspector felt this level of staffing was inadequate yet also believed
the standards were vague enough to permit it.

Licensing staff and complaints data indicate that some ALFs of
concern have inadequate staffing levels. Verified complaints re-
lated to staff supervision of residents was the fourth most frequent
verified complaint in 2005. Licensing staff indicate that insuffi-
cient supervision is generally related to the lack of enough staff for
the number of residents. For example, of the 57 facilities on en-
forcement watch in 2005, 20 were on watch for repeated staffing
problems, including inadequate staff supervision and inadequate
numbers of staff.

Insufficient staffing may also be a problem when an employee is
sick or does not show up for work. In these case studies, the facili-
ties faced adverse enforcement actions as a consequence of staffing
problems:

Case Studies

Local emergency services personnel responded to a call from
an ALF licensed for more than 100 residents. When fire and
rescue personnel arrived, they were unable to locate staff on
the first or second floors. They discovered two residents in
distress, one having fallen out of bed and unable to get up.
When the single direct-care staff on duty was located, he
admitted to having been asleep, a violation of standards. A
second staff member had not shown up for work, creating a
staffing shortage.

A facility serving nearly 40 cognitively impaired residents
had two staff on duty, and a third employee absent when a
resident was discovered missing. One-and-a-half hours later
facility staff called emergency personnel. The resident was
found by the local search-and-rescue team, taken to the hos-
pital, and treated for a large bruise on the head and hypo-
thermia. Licensing records cite insufficient staffing to care
for the number of cognitively impaired residents housed by
the facility.
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Staff Training and Training Costs Are a Concern

Staff training is a key to quality care and is a compliance problem
in some ALFs of concern. During site visits, ALF administrators
and licensing staff cited training for direct-care employees as fun-
damental to providing quality care to residents. In 2005, staff qual-
ity and training was the second most frequent verified licensing
complaint (13 percent of complaints). In addition, the 2005 General
Assembly recognized the need for additional staff training when it
required the SBSS to adopt regulations on direct-care staff qualifi-
cations and training.

The emergency regulations increased the annual training hours,
the number of first aid and CPR certified staff, and shortened the
time frame for completion of training. Hours for direct-care staff at
the assisted living level of care increased from 12 to 16 hours. The
regulations added the requirement that each direct-care staff be
certified in first aid and CPR, instead of one staff per shift. Finally,
the training for new staff must be completed within two months
instead of four.

Licensing standards define training requirements for direct-care
staff. Initial training for direct-care staff in facilities that provide
residential care only requires general knowledge of aged, infirm, or
disabled adults and of overall facility policy and procedures. Eight
hours of refresher training is also required annually.

Training hours for direct-care staff in assisted living level facilities
are more substantial. Initially, direct-care staff are required to
complete an approved educational curriculum for nursing or geri-
atric assistants, home health, or personal care aide programs or
the 40-hour direct-care staff training, approved by the DSS licens-
ing division. Further training requirements are for 16 hours annu-
ally, which should focus on the population in care.

ALFs meet training requirements for direct-care staff in a variety
of ways. ALFs may have trainers on staff and utilize training pro-
vided by regional DSS licensing staff. ALFs sometimes use local
churches, pharmacies, or other ALF-sponsored training.

The quality of some training may be questionable. Licensing in-
spectors in two regions questioned the standards and the effec-
tiveness of selected staff training. DSS provides guidance for de-
termining which training is creditable, and a variety of activities
appear to qualify as training. Some examples noted by JLARC
staff would seem to be of marginal value. For example, one ALF
invited a doctor to speak informally to staff over lunch. Some em-
ployees left to attend to residents' needs and heard perhaps five
minutes of the discussion, according to an inspector. Another ad-
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ministrator gave direct-care staff a self-study manual to read and
let them take chapter tests.

With the increased training requirements, administrators are con-
cerned about the financial impact. In response to a survey question
regarding additional costs stemming from the new regulations,
training (including CPR and first aid) was the most frequently
mentioned concern among ALF administrators. More than half of
the administrators interviewed during site visits mentioned the
cost of increased training hours as a concern.

Administrators Are Responsible for Staffing the Facility

The administrator is the licensee or individual designated by the
licensee who oversees the day-to-day operations of the facility, in-
cluding compliance with all regulations. The 1990 JLARC report
Follow-up Review of Homes for Adults in Virginia recommended
strengthening educational and experiential standards for adminis-
trators and requiring additional administrator training for care of
special populations.

Current licensing standards for ALF administrators require a high
school diploma or GED, two years of post-secondary education in a
related field, and one year of experience caring for adults with
mental or physical impairments, as appropriate for the population
in care. Administrators employed before February 1996 need not
fulfill the post-secondary education requirement.

The 2005 legislation requires licensure of ALF administrators.
DSS and Department of Health Professions personnel noted that
licensure may have a significant impact on current administrators
and that the intention was to ensure a higher level of competency.

Based on the ALF administrator survey, the average education
level of administrators appears to be similar between ALFs state-
wide and those with a recent history of verified complaints and
compliance problems. Unrelated to ALFs of concern, however,
there is a negative correlation between the administrator's educa-
tion level and the number of auxiliary grant residents in the facil-
ity. Facilities that house primarily auxiliary grant residents tend
to have administrators with less formal education, and ALFs with
mostly private pay residents tend to have administrators with
higher levels of education.

There appear to be some problems related to administrators' re-
sponsibilities in ALFs. Among the most frequent verified com-
plaints are record-keeping (38), physical plant (28), and admis-
sion/discharge (20). These areas are among the primary
responsibilities of the administrator.
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Chapter

Limited Access to Assisted
Living Services

In Summary

Access to assisted living services in Virginia is problematic primarily for the State's
auxiliary grant residents. While private pay residents may face waiting lists to get
into the facility of their choice, auxiliary grant residents can experience difficulty
finding open ALF beds in their community. Access to mental health services has im-
proved in recent years although some auxiliary grant residents with mental disabili-
ties experience ongoing problems accessing needed mental health services, either
from the local community services board (CSB) or from their ALF. Limited access to
auxiliary grant beds and mental health services could weaken the impact of key
provisions in the 2005 legislation. Shortages of auxiliary grant beds in some areas
may inhibit DSS from adequately enforcing State regulations and improving the
quality of care in marginal ALFs. Similarly, problems with ALF staff and CSB ser-
vices may limit the impact of new mental health regulations.

The study mandate directed JLARC to address residents' access to
assisted living providers and services, including mental health and
other Medicaid-funded services for ALF residents receiving the
auxiliary grant. This report provides a description of the current
availability of ALF beds and services in Virginia. Future reports
may evaluate the impact of the new law and regulations on access
to assisted living care.

Assisted living is a critical source of long-term care in Virginia. Ac-
cess to assisted living services includes access to vacant beds for
prospective residents and access to mental health services for resi-
dents with mental disabilities. A shortage of available beds in a lo-
cality may force individuals in need of assisted living care to re-
main in inadequate care settings or move to a different part of the
State where beds are available. Similarly, lack of access to mental
health services can prevent ALF residents from functioning at
their highest level and may lead to acute psychiatric episodes that
include harm to self or others.

Access to assisted living services appears to be a problem primarily
for the State's auxiliary grant recipients. There are no indications
that individuals with the financial resources to purchase long-term
care face significant barriers to assisted living care. Although
there are waiting lists for private-pay residents, these waiting lists
may reflect strong demand for popular facilities. Generally, the
market appears responsive to increases in demand for private as-
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sisted living services, with corporate owners from the hotel and
real estate industries expanding into assisted living.

ACCESS TO AUXILIARY GRANT BEDS IS
LIMITED IN SOME PARTS OF VIRGINIA

The State's auxiliary grant program is an important source of
housing for low-income people with disabilities who need moderate
assistance with their activities of daily living but cannot afford
private assisted living care. These individuals rely on auxiliary
grant funds to access long-term care services outside a nursing
home setting. Elderly recipients of the auxiliary grant often enter
an ALF when they can no longer care for themselves and may re-
main in a facility until they require nursing home care or they
pass away.

Auxiliary grant funding also provides housing for individuals with
mental health or mental retardation diagnoses. As noted in the
1998 JLARC report Services for Mentally Disabled Residents of
Adult Care Residences, assisted living has emerged as a signifi-
cant, though unplanned, component of the State's mental health
care system. Virginia has made a concerted effort in recent dec-
ades to move individuals with mental disabilities out of State-run
hospitals and into the community. According to DMHMRSAS staff,
approximately eight percent of persons discharged from State-run
hospitals annually are placed directly in ALFs. More than 4,300 of
these discharges have occurred since 1996 (Table 10). Other ALF
residents may have bypassed State-run hospitals altogether, mov-
ing directly to a community-based setting from the home.

Both low-income seniors and low-income individuals with mental
health or mental retardation issues can experience problems ac-
cessing assisted living services through the auxiliary grant pro-
gram. Auxiliary grant recipients may have trouble finding ALFs in
their community that accept public-pay residents. In addition, ALF
residents with mental disabilities may have difficulty receiving the
services they need to manage their condition.

Certain Regions Lack Needed ALF Beds
for Auxiliary Grant Recipients

Data is not available as to which ALFs accept auxiliary grant re-
cipients, but there are indications that the State lacks an adequate
number of auxiliary grant beds to meet the current demand for
publicly financed assisted living care. Approximately 26 localities
have no ALF beds, and seven other localities have less than one
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Table 10: More Than 4,300 Individuals Have Been Discharged
From State Hospitals to ALFs Since 1996

Persons Discharged

Fiscal Year to ALFs
1996 508
1997 507
1998 457
1999 414
2000 424
2001 307
2002 387
2003 484
2004 467
2005 437
Total 4,392

Source: Department of Mental Health, Mental Retardation and Substance Abuse Services.

bed per 1,000 persons more than 18 years of age. (Statewide maps
of licensed ALF beds are provided in Chapter 1.) The number of
auxiliary grant recipients fell ten percent from FY 1997 to FY
2005, from approximately 6,950 beds to 6,250. Auxiliary grant
beds as a percentage of total licensed capacity fell over the same
period from 25 to 19 percent.

Results from the JLARC survey suggest that the shortage of auxil-
lary grant beds is a common problem for CSB case managers.
Thirty-nine percent of the 360 responding case managers report
experiencing problems finding open ALF beds for their auxiliary
grant clients. A higher percentage—49 percent—report difficulty
finding an ALF that can meet the specific care needs of their cli-
ents.

The shortage of auxiliary grant beds may be most pronounced in
certain areas of the State. Based on survey results, case managers
who experience ongoing problems placing auxiliary grant clients
were clustered in Northern Virginia, Eastern (Tidewater) Virginia,
and Central Virginia.

Comments from ALF administrators and DSS staff also suggest
that auxiliary grant beds are limited in these regions. Licensing
inspectors from all three regions expressed concern that publicly
financed assisted living care is scarce in these regions. In addition,
ALF administrators in other parts of the State said that they serve
auxiliary grant residents originally from these regions.

It also appears that ALFs with high concentrations of auxiliary

grant recipients have higher occupancy rates than ALFs with rela-
tively few auxiliary grant residents. According to the JLARC sur-
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vey of ALF administrators, facilities in which more than 75 per-
cent of residents receive auxiliary grant funding have a median oc-
cupancy rate of 93 percent. Twenty-nine percent of these facili-
ties—or 25 ALFs—are at full capacity. By contrast, facilities in
which less than 25 percent of the residents receive the auxiliary
grant have a median occupancy rate of 80 percent. Figure 5 com-
pares these occupancy rates to the statewide median occupancy
rate of 84 percent.

One result of local shortages of auxiliary grant beds is that some
low-income individuals in need of assisted living may relocate to a
different region of the State to find available beds. Unlike private-
pay individuals, who often can plan for assisted living care in ad-
vance and access alternative services when necessary, housing
needs for auxiliary grant recipients are generally more immediate.
As a result, CSB case managers may be forced to place their clients
in ALFs in a different region of the State. This can pose significant
problems for individuals with ties to their community.

Current Shortage of Auxiliary Grant Beds Could
Weaken the Impact of the 2005 Legislation

The current shortage of auxiliary grant beds could weaken the im-
pact of provisions in the new law aimed at improving quality. For
example, a lack of beds for auxiliary grant recipients may inhibit
DSS from taking adverse enforcement measures with facilities
that serve public-pay residents. As a result, DSS may be forced to
tolerate marginal ALFs in order to maintain access to auxiliary
grant beds.

In some cases, enforcement actions or punitive measures such as
imposing a civil penalty may cause an auxiliary grant facility to
close. The loss of such a facility could substantially reduce access
to auxiliary grant care in an area if few other ALFs serve public-
pay residents.

There are indications that the availability of auxiliary grant beds
factors into the use of adverse enforcement actions with some fa-
cilities that serve public-pay residents. DSS staff said the depart-
ment will close a facility when necessary. However, three licensing
inspectors who inspect ALFs serving auxiliary grant residents told
JLARC staff that access to public-pay care should also be a factor
in the department's enforcement decisions. One inspector said that
while the 2005 legislation may have been aimed at ALFs with
compliance problems, closing facilities that serve auxiliary grant
residents is not feasible when auxiliary grant beds are already
scarce.
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Figure 5: ALFs Serving Primarily Auxiliary Grant Recipients Have
Higher Occupancy Rates Than Private Pay ALFs
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Source: JLARC survey of ALF administrators.

The concern is that some inspectors may adopt a less stringent
regulatory approach in regions with high concentrations of auxil-
iary grant recipients. This could mean overlooking certain viola-
tions or recommending adverse enforcement steps only as a last
resort. One inspector noted that DSS staff in regions with large
numbers of auxiliary grant recipients may be more inclined to help
noncompliant facilities come into compliance rather than use puni-
tive measures.

PROBLEMS ACCESSING MENTAL HEALTH SERVICES
APPEAR TO BE LIMITED TO A FRACTION OF ALFS

A substantial number of individuals with mental disabilities reside
in ALFs. UAI data from FY 2003 to FY 2005 indicates that more
than half of ALF residents receiving the auxiliary grant have a di-
agnosed cognitive impairment that requires ongoing treatment.
These impairments include serious mental illness, mental retarda-
tion, and conditions such as dementia and Alzheimer's. The in-
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crease in public-pay ALF residents with diagnosed cognitive im-
pairments since 1996 is shown in Figure 6.

Data from recent UAI assessments also indicates that diagnoses of
mental retardation or mental illness account for 70 percent of cog-
nitive impairments in ALFs. Individuals with these diagnoses are
younger and require greater assistance than public-pay residents
as a whole. As indicated in Table 11, they also take more medica-
tions and are more likely to have behavioral problems that pose a
threat to other residents. The potential for aggressive or disruptive
behavior is consistent with diagnoses such as schizophrenia, bipo-
lar disorder, and mental retardation.

Residents With Mental Disabilities Rely on ALFs and
Mental Health Professionals for Needed Services

Access to mental health services is critical to managing residents'
mental disabilities. Symptoms of depression, schizophrenia, bipo-
lar disorder, and other conditions often can be controlled with the

Figure 6: Percentage of Public-Pay ALF Residents With
Cognitive Impairments Has Increased Since 1996
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Source: JLARC analysis of Uniform Assessment Instruments administered to auxiliary grant
recipients in FY 2003-2005.
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Table 11: Residents With Mental Disabilities Are Younger
and Have Greater Care Needs Than Auxiliary Grant
Recipients Overall

Number/Percent
Auxiliary Grant All Auxiliary
Recipients With Grant
Characteristic MH/MR Diagnosis Recipients
Median Age 59 66
Median Number of
Medications 7 4
Abusive/Aggressive/Disruptive
Behavior (Less Than Weekly) 13% 8%
Abusive/Aggressive/Disruptive
Behavior (Weekly or More) 11% 6%

Source: JLARC analysis of Uniform Assessment Instruments data from FY 2003-2005.

proper treatment regimen. However, these conditions can become
difficult to manage when prescribed medications are not adminis-
tered or needed services are not available. The potential for vio-
lence is a special concern in facilities that mix younger individuals
with mental disabilities with frail elderly residents and other vul-
nerable members of the community.

While ALF administrators and staff are not licensed mental health
providers, they play an important role in helping residents with
mental disabilities achieve their highest level of functioning. ALF's
are responsible for ensuring that residents receive prescribed
medication and other needed services. In addition, ALF staff are in
a position to identify high-risk behavior among residents and in-
tervene before a crisis emerges. This intervention may involve di-

rect staff efforts to de-escalate a crisis or requests for assistance
from a CSB.

ALFs that care for individuals with mental disabilities also rely
heavily on medical professionals outside the facility to provide
mental health services. Because auxiliary grant recipients in Vir-
ginia are eligible for Medicaid, services for residents with mental
disabilities generally are provided by one of 40 CSBs around the
State. ALF's that serve auxiliary grant residents may also contract
with private practitioners to provide mental health services.

Individuals with mental disabilities may require several mental
health services while living in ALFs. Services such as emergency
assistance, case management, and outpatient or day support pro-
grams are provided by mental health professionals. Other services
such as medication administration, behavioral supervision, and
structured activities are provided by ALF direct-care staff. Table
12 summarizes these services.
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Table 12: Mental Health Services for ALF Residents With Mental Disabilities

Mental Health Service Provider Description
Emergency Assistance CSB or other mental health  Crisis intervention to stabilize situation
professional when resident's behavior becomes threat-

Case Management
Outpatient and Day
Support Services
Medication
Administration

Behavioral Supervision

Structured Activities

Source: JLARC staff analysis.

ening or unmanageable; may include im-
mediate counseling, jail, or hospitalization.

CSB or other mental health  Assessment of the resident's mental

professional health needs and coordination of services.

CSB or other mental health ~ Outpatient psychotherapy and psychiatric

professional services, psychosocial rehabilitation skills.

ALF Assistance with daily medications to man-
age medical conditions and control side
effects.

ALF Assistance with activities of daily living,

monitoring residents for medical condi-
tions or side effects, and ensuring resi-
dents' safety.

ALF A minimum of 11 hours per week of struc-
tured activities tailored to residents'
needs.

Most Auxiliary Grant Recipients Appear to Have
Access to Adequate Mental Health Services

Access to mental health services remains a critical issue for auxil-
iary grant recipients with mental disabilities. Past JLARC reviews
of assisted living in 1979, 1990, and 1998 found that the mental
health needs of some residents were not being met. The 1998 re-
view concluded that inadequate staff supervision in ALFs and poor
relations between ALFs and CSBs were leaving some residents
with mental disabilities without critical mental health services.
While some of these problems remain, there are indications that
access to mental health services has improved.

Most ALFs Can Readily Access Mental Health Services From CSBs.
Results from a JLARC survey of ALF administrators suggest that
most facilities do not experience problems accessing mental health
services from CSBs. A majority of survey respondents—57 per-
cent—said that their CSB is usually or almost always responsive
to calls for assistance with residents exhibiting high-risk behavior.
Seventy-four percent of responding ALFs said mental health ser-
vices are available to residents with mental disabilities in their
area.
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A smaller number of ALFs experience ongoing difficulties with
CSB services. Approximately 18 percent of survey respondents ex-
pressed dissatisfaction with the level of assistance from their CSB,
including emergency and other referrals. Among facilities that
sought emergency assistance from a CSB in the past year, 36 per-
cent said services were never or rarely provided in a timely man-
ner. Forty-six percent of these respondents said their CSB was
never or only sometimes responsive to calls for assistance.

As in past studies of assisted living, JLARC staff heard complaints
from several ALF administrators regarding CSBs. Administrators
complained that emergency assistance is often not available, and
noted that CSBs will require ALF staff to bring a resident to the
CSB for assistance. ALF administrators said that transporting a
disruptive and potentially violent resident generally is not a prac-
tical option.

Complaints about CSB services may have arisen from the follow-
ing factors:

o Poor ALF-CSB Relations. Some ALFs that serve residents
with mental disabilities maintain little or no ongoing com-
munication with their CSB. In other cases, the relationship
may be marred by personality conflicts. For example, the in-
spector for one ALF that serves residents with mental dis-
abilities told JLARC staff that the administrator has a his-
tory of disputes with the local CSB.

¢ Inadequate CSB Resources. There are indications that

some CSBs lack the resources to meet the current demand
for mental health services. DMHMRSAS officials reported
that CSBs generally have trouble providing needed services
for ALFs, nursing homes, group homes, and other facilities
for individuals with mental disabilities. DMHMRSAS staff
also indicated that some CSBs are understaffed and cannot
respond to calls for assistance from ALF's, especially during
overnight shifts.

¢ Differing Definitions of "Emergency." Some ALFs and
CSBs appear to use differing definitions of what constitutes
an emergency. ALF staff that lack experience with individu-
als with mental disabilities may be more inclined to seek
CSB assistance rather than directly addressing a situation.
Officials with DMHMRSAS told JLARC staff that ALFs often
want a resident removed from the facility when they seek
CSB assistance.

Case Management Services for ALF Residents Have Improved. The
1998 JLARC review of assisted living found that case managers
were not spending adequate time with their clients in ALF's, either
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due to heavy caseloads or because ALFs were not allowing them
access. The report found a median caseload of 41 for case manag-
ers statewide and noted that 31 percent of case managers reported
visiting their clients less than once per month.

Case management services for ALF residents with mental disabili-
ties have improved since 1997. It appears that ALF administrators
generally are not denying CSB case managers access to residents,
an improvement that may reflect a change to the Code of Virginia
requiring ALFs to admit CSB personnel. In the current JLARC
survey of CSB case managers, 95 percent of respondents said they
have adequate access to their clients in ALFs. A majority of case
managers responding to the survey—70 percent—reported receiv-
ing adequate assistance from ALFs toward managing their clients'
mental health needs.

CSB case managers also may be spending more time with clients
who reside in ALFs. The survey of case managers found that the
median caseload had fallen by five clients, to 36. In addition, only
nine percent of survey respondents reported visiting their ALF cli-
ents less than once per month; by contrast, more than 80 percent
of case managers said they visited at least once per month. How-
ever, 46 percent of ALF administrators responding to the JLARC
survey said CSB case managers visit clients in their facility less
than monthly.

CSB Case Managers Have Concerns With Mental Health Services in
Some ALFs. Evaluations from case managers of ALFs offer a more
mixed picture of the mental health services available to ALF resi-
dents with mental disabilities. Most ALFs that serve individuals
with mental disabilities appear to meet the basic needs of these
residents. More than 80 percent of case managers responding to
the JLARC survey said their clients in ALFs appear to be receiving
their medication as prescribed, and 77 percent of respondents indi-
cated that ALFs generally meet their clients' basic needs.

Case managers appear to be more concerned with the quality of
structured activities in ALFs that serve individuals with mental
disabilities. Only 40 percent of case managers believe ALFs pro-
vide their clients structured activities that help them reach their
highest level of functioning. Almost as many case managers—a38
percent—believe ALFs do not provide their clients with such ac-
tivities. Written comments from case managers illustrate these
concerns:

My clients typically are engaged in very little activity that
stimulates cognitive or physical functioning. Most are gen-
erally in bed and rarely out of their rooms except to eat
dinner or smoke.
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Clients at [this ALF] have nothing to do during the day.
There are no programs and little interaction between staff
and clients. If they do not go to [the CSB "clubhouse"] they
are left to watch TV, sleep, or talk with other residents.
[This] does little for the mental health of the clients.

Case managers also expressed concern with the quality of direct-
care staff in ALFs. Only 41 percent of case managers reported that
ALF staff have adequate training and experience to work with
their residents with mental disabilities. Approximately 32 percent
of survey respondents do not believe ALF staff have adequate
training and experience. The quality of ALF staff was identified as
an issue in the 1998 JLARC review, and staff quality remains a
concern in assisted living facilities today.

Meeting the Needs of Individuals With
Mental Disabilities Depends on Several Factors

Five factors appear to influence the ability of ALFs and CSBs to
meet the needs of ALF residents with mental disabilities. Factors
such as medication management, ALF-CSB relations, and mental
health evaluations were addressed directly in the new law and
emergency regulations. Other factors, such as the level of CSB as-
sistance and the mental health qualifications of ALF staff, were
indirectly addressed or not addressed in the new regulations.

o Medication Management. Medication management is a
key factor in managing ALF residents' mental disabilities.
Failure to take prescribed medications is a common cause of
hospitalization for individuals with psychiatric conditions.
Without proper medication, individuals with schizophrenia,
depression, and other conditions may become a danger to
themselves or others. The 2005 legislation requires DHP to
register medication aides serving in ALFs. The new law also
requires ALF's to develop medication management plans.

e ALF-CSB Relations. DMHMRSAS officials believe the
mental health needs of ALF residents are best met when
ALFs and CSBs collaborate to coordinate their care efforts.
Such a relationship helps ensure that CSB staff are familiar
with an ALF's residents and can provide appropriate mental
health services. Collaboration may include periodic training
sessions by CSB staff, which can provide important guidance
for ALF staff who lack experience working with a mental
health population. It may also involve regular dialogue be-
tween ALF and CSB staff to review changes to residents’
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conditions. New DSS regulations that require ALF's to seek
CSB assistance were designed in part to promote such col-
laboration.

e UAlIs, ISPs, and Mental Health Evaluations. UAls, indi-
vidualized service plans (ISPs), and mental health evalua-
tions play an important role in identifying the needs of indi-
viduals with mental disabilities and designing a treatment
plan to meet those needs. The Code of Virginia requires a
UAI for every ALF resident in order to identify care needs,
including assistance with the activities of daily living (ADLs).
Similarly, State regulations require ALFs to complete an ISP
for each resident that explains how the facility will meet the
care needs identified in the UAI. Mental health evaluations
were a critical part of the emergency regulations. Under cer-
tain circumstances, ALFs must now ensure that current and
prospective residents receive a mental health evaluation.

e ALF Staff. Caring for residents with mental disabilities re-
quires an adequate number of staff with the training to work
with a mental health population. These residents generally
require greater behavioral supervision and monitoring than
ALF residents with less debilitating conditions. Training
from mental health professionals can help ALF staff ensure
that disabled individuals follow their treatment regimen and
achieve their highest level of functioning. Regular training
sessions can also help ALF staff recognize potentially threat-
ening behavior and intervene before that behavior becomes
unmanageable.

e CSB Resources. CSBs that lack adequate resources may
have difficulty meeting the needs of ALF residents with men-
tal disabilities. Inadequate staff can hamper a CSB's ability
to provide emergency assistance to ALF's, particularly during
off-peak times such as overnight. Funding shortfalls may
limit ALF residents' access to psychosocial rehabilitation and
other day treatment programs. Similarly, large caseloads
may prevent case managers from providing adequate atten-
tion to individual residents.

Model Programs and Best Practices Involve Close Partnership
Between ALFs and CSBs. In recent years, the General Assembly
has funded pilot projects designed to enhance CSB services for
ALFs that serve residents with mental disabilities by providing
additional case management services and staff at ALFs. The pro-
jects, intended for areas with high concentrations of ALFs, were
conducted in Richmond and localities in western and southwestern
Virginia. A DMHMRSAS review of the projects found decreased
hospitalization rates and improvements in residents' behavior,
level of functioning, and quality of life.
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The value of a collaborative relationship between an ALF and its
CSB is apparent in an ALF currently involved in a similar pilot
project:

Case Study

A facility located in Richmond partners with the Richmond
Behavioral Health Authority (RBHA) to meet residents’
mental health needs. The facility serves 11 individuals with
mental disabilities that include schizophrenia and major
depression. In addition to auxiliary grant funding, the ALF
receives funding from RBHA to hire additional direct-care
staff. ALF and RBHA staff work closely to meet residents’
mental health needs. A licensed clinical social worker acts
as a liaison between the facility and RBHA, providing case
management and other services to the residents. A psychia-
trist and clinical nurse also visit the ALF weekly. In addi-
tion, RBHA provides daily activities and community events
designed to improve residents' interpersonal and living
skills. The clinical social worker indicated that hospitaliza-
tions have fallen under the pilot project.

Other best practices to meeting the mental health needs of ALF
residents may not require additional funding. JLARC staff visited
one ALF that serves a substantial number of seniors receiving the
auxiliary grant, some of whom have mental health concerns. The
facility employs two care strategies that could be adopted in other
ALF's without additional funding:

Case Study

The ALF administrator and senior direct-care staff hold
monthly sessions with case managers from the local CSB to
coordinate their care efforts and address emerging issues
with residents. The administrator also meets weekly with
senior ALF staff to identify and resolve resident concerns.
Decisions from both meetings are communicated to ALF
staff that interact directly with residents. The administrator
said that both practices are critical to meeting the needs of
residents with mental disabilities at the facility.

Impact of the New Mental Health Regulations Depends on Adequate
ALF Staff and CSB Assistance. Adequate ALF staff and CSB re-
sources will likely play key roles in determining the impact of the
new regulations on the quality of mental health services in ALFs.
Key provisions in the emergency regulations depend on adequate
direct-care staff in ALFs and adequate assistance from CSBs. The
behavioral monitoring of ALF residents envisioned by DSS may be
difficult for facilities that lack adequate numbers of qualified staff.
Similarly, provisions aimed at promoting more collaboration be-
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tween ALFs and CSBs may not succeed in areas where CSBs lack
the resources to meet the current demand for mental health ser-
vices.
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Chapter

Cost Impact of the New Law
and Regulations

In Summary

Recent changes to the law and regulations on assisted living will impose new costs
on ALF employees and on the facilities themselves. Although specific training re-
quirements, for example, are not yet finalized, compliance with other draft require-
ments could cost $1,800 or more for each ALF. Other new requirements, such as for
emergency electrical connections, will also be costly. These costs will be a particular
issue for the estimated 117 ALF's that serve mostly public pay residents because the
rates have not kept up with these requirements. The auxiliary grant is the primary
means of paying for low-income assisted living residents although the State pays
higher rates for about a quarter of low-income residents. The grant rate of $982 per
month represents 33 to 59 percent of current average prices for assisted living, well
below the market price. At the current auxiliary grant rate, these facilities will be
challenged by the cost of implementing the new standards.

The study mandate directs JLARC to consider the impact of the
new regulations on the cost of services in assisted living facilities.
Several new requirements will add to the cost of operating these
facilities. The cost of compliance in many cases is likely to increase
the cost of assisted living in Virginia.

The majority of assisted living residents—81 percent of the li-
censed capacity, or about 27,200 residents—pays for their care
with their own financial resources, which may include Social Secu-
rity and other sources of income. The State auxiliary grant pro-
gram, along with the federal Supplemental Security Income (SSI),
paid for the care of an average monthly caseload of 6,250 low-
income residents, representing about 19 percent of the licensed ca-
pacity of assisted living facilities in FY 2005. The current monthly
auxiliary grant rate is $982.

NEW LAW AND REGULATIONS WILL AFFECT COSTS

Recent statutory changes as well as the emergency regulations
that took effect in December 2005 contain several new require-
ments that will directly affect the cost of operating an assisted liv-
ing facility. Some of these costs, such as training, licensing, and
certification requirements, may be paid by individuals seeking
employment in ALFs. But other costs pertaining to staffing pat-
terns and facility requirements will likely be paid by the facilities
to assure compliance with the new requirements.
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Staff and Training Requirements Will Increase Costs

Several new requirements pertain to the qualifications of ALF em-
ployees. The employees themselves bear the responsibility to be
trained and licensed or certified, and the licenses and certification
pertain to the individual, not to the facility. Costs stemming from
these requirements are likely to be borne by the prospective em-
ployees, although several ALF administrators told JLARC staff
that, at least initially, their facilities would cover training and li-
censing costs for current staff. These administrators indicated that
this practice may be necessary to assure the availability of quali-
fied staff.

Some of these costs are not yet known because training require-
ments and curricula, for example, have not yet been finalized or
approved. This analysis references costs of related training pro-
grams although in most cases these existing programs are not
strictly comparable.

Administrators Must Be Licensed. The 2005 legislation requires
annual State licensing of ALF administrators, except for those at
ALFs providing only the residential level of care. There are cur-
rently 59 ALFs licensed only for the residential level of services;
the remaining 529 provide assisted living and would require li-
censed administrators.

The Board of Long Term Care Administrators (BLTCA) has devel-
oped draft regulations which contain education and testing re-
quirements for the position. Under the draft regulations, persons
already serving full-time as an ALF administrator or assistant
administrator would be exempt from the education requirements
although all applicants must pass a State examination. The draft
education standard for new ALF administrators requires either

e a four-year college degree in a health-care related field that
meets Board-specified content requirements and a 320-hour
internship, or

e completion of a certificate program which in turn requires
the degree plus an internship under supervision of a regis-
tered "preceptor," or

e completion of 30 semester hours in certain content areas and
a minimum of 500 hours in an administrator-in-training pro-
gram, or 30 hours in any area plus 1,000 hours in an admin-
istrator-in-training program.

Under the draft regulations, an annual 20-hour continuing educa-
tion requirement would also be required for license renewal.
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Because the regulations are still in draft status, education and
training requirements are subject to change. Until the regulations
are final, there is unlikely to be an assisted living administrator
curriculum established within, for example, the Virginia Commu-
nity College System. There is also a question as to whether, after
the initial wave of ALF administrators are licensed, student en-
rollment would be sufficient to warrant community or other college
curriculum development. As an illustration of the potential cost,
however, J. Sergeant Reynolds Community College in Richmond
currently charges $80.50 per credit hour, which would result in a
tuition cost of $2,417 for a 30 semester hour requirement. Other
training and education venues with different costs may be avail-
able in the future.

The BLTCA has also proposed fees for testing and licensing. If
adopted, the application fee would be $200 and the annual renewal
would cost $225. The draft regulations exempt from initial training
requirements (but not from the initial testing requirement) per-
sons who have served as an ALF administrator or assistant admin-
istrator for two of the prior three years.

The draft requirement for 20 hours per year of continuing educa-
tion to maintain licensure could vary widely in cost. Continuing
education requirements in a variety of professions can typically be
satisfied in a variety of ways, including online courses, conference-
based seminars and self-study. Costs are likely to vary signifi-
cantly based on the particular venue and method.

Managers Must Be Present in Smaller ALFs. The emergency regula-
tions adopted by the Board of Social Services requires the adminis-
trator to be present at the facility at least 40 hours each week, ex-
cept in smaller ALFs (19 or fewer residents), where the
administrator may serve other facilities. In these smaller ALF's, of
which there are 184 (31 percent of the total 588), regulations per-
mit the administrator to be absent from a facility a portion of the
40 hours provided that a person is designated as "manager" to
serve when the administrator is not present.

The emergency regulations specify training requirements for these
ALF managers, including at least one year of administrative or
supervisory experience in caring for adults in a group care facility
plus either 30 hours of college courses or completion of a Depart-
ment-approved training course and additional training related to
operation of a residential facility for adults. When adults with
mental impairments reside in the facility, the regulations specify
that "at least four hours of training shall focus on residents who
are mentally impaired."
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As with administrators, there is not yet an approved curriculum or
training course for ALF managers, so any cost estimate would be
tentative. Costs are likely to vary significantly based on the par-
ticular training venue and method.

Medication Aides Must Be Registered. The 2005 legislation requires
that persons who administer drugs in ALFs must be registered
with the Board of Nursing. The Board's draft regulations require
68 hours of training: 40 hours of classroom instruction, 20 hours of
supervised skills practice in medication administration, and an
eight-hour training module in administering and assisting with
the administration of insulin. Additionally, the draft regulations
require a $75 initial application fee with a $50 biennial renewal
fee.

It could be expected that the cost of medication aide training will
be less than the certified nurse aide (CNA) certification and train-
ing program. More training is required to become a CNA—120
hours—than is being considered for medication aides. For CNAs,
at least 40 of these 120 hours must consist of hands-on clinical

practice in a nursing home—the clinical practice cannot be in an
ALF.

J. Sergeant Reynolds Community College offers a CNA training
program which, although it exceeds these minimum requirements,
costs $403 plus another $75 for books and materials, according to
the program director. Costs for medication aides may be different
as other training and education venues with different costs may be
available in the future.

CPR and First Aid Training and Certification Are Required. The
emergency regulations require that each ALF have at least one
staff member on the premises at all times with current certifica-
tions in adult first aid and cardiopulmonary resuscitation (CPR).
There 1s also a requirement that facilities licensed for more than
100 residents have at least one additional employee with these cer-
tifications for every 100 residents. A further requirement is for
staff driving residents to and from activities and appointments to
be certified in both adult first aid and CPR.

The cost of CPR and first aid training was the most frequently
cited concern of ALF administrators responding to the JLARC sur-
vey. CPR along with adult first aid training and certification pro-
grams typically costs $40-$65 per person. Based on the survey,
ALFs have an average of 20 direct-care employees (both full- and
part-time). Consequently, costs will run $800-$1,300 for initial
training. The high turnover among staff at many ALFs means that
much of this cost may be incurred annually although CPR and first
aid certification is valid for one to three years.
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National Criminal History Checks Will Be Required. The 2006 Gen-
eral Assembly adopted SB 421, requiring all businesses and or-
ganizations that provide care to children, the elderly, or disabled to
request a national criminal background check of all employees and
volunteers. The bill contained a reenactment clause requiring both
appropriate funding (for the Department of State Police, who ad-
minister background checks) as well as a requirement that the bill
be adopted again by the 2007 General Assembly. Assuming that
these conditions are met, the requirement will take effect in July
2007.

The Department of State Police indicates that these national cri-
minal background checks cost $15 apiece. The JLARC survey of
ALF administrators found that, on average, ALFs retain 20 direct
care employees (full- and part-time), as noted above. ALFs have
additional staff such as cooks, activities staff, and an administra-
tor. Thus, on average, 23 staff will need background checks.

The initial cost of conducting these 23 national criminal history
checks will therefore be $345 for the "average" ALF, and will vary
depending on the number of employees. Volunteers as well as new
employees may be required to self-pay for background checks, al-
though it is less clear whether existing employees will be required
to pay.

Total Employee Costs. These employee-related costs are likely to
average about $1,800-$1,900 per ALF initially (Table 13). Al-
though in most cases they represent new expenses, these costs rep-
resent a small proportion (averaging less than one percent) of an-
nual revenue for the "average" ALF, based on cost reports
voluntarily filed with DSS by 354 ALFs. For smaller ALFs serving
primarily auxiliary grant recipients, however, these may be sig-
nificant new costs.

As noted earlier, in some cases individual employees may pay the
costs of background checks, training, registration, certification and
licensure. Additional costs imposed on low-wage workers may re-
duce the availability of qualified staff, as employees shift to less-
demanding work with similar pay. Due to the difficult labor mar-
ket in many areas of the State, ALF administrators have sug-
gested that the facilities may bear some or all of these costs in or-
der to assure the availability of qualified staff.
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Table 13: New Law and Draft Regulations Would Impose Costs on ALF Employees

Minimum Number of Initial Cost per
Proposed Costs per Employee  Employees Affected "Average" ALF
Initial Renewal
Administrator Licensing $200 $225 annually 1 $200
Medication Aide L
Registration $75 $50 biennially 2 $150
e $40-$65 ‘
CPR Certification $40-$65 biennially 1 per shift $120-$195
First Aid Certification $40-$65 $°‘§§2:r‘;ery All direct-care staff $1,000
National Criminal 2
Background Check $15 None All employees $345
Total $1,815-$1,890

Note: An "average" ALF is here considered to have 23 employees (including full- and part-time staff, as found in the JLARC survey
of ALF administrators): 20 in direct care, one administrator, one food service, and one activities director. Training costs for adminis-
trators and medication aides will be in addition to costs shown.

! May be combined with CPR certification costs.
2 Required only upon initial employment.

Source: JLARC staff analysis of statutes and DSS regulations and JLARC survey of ALF administrators.

Facility Requirements Will Also Be Costly

Two recent statutory and regulatory changes apply to ALF opera-
tions, the cost of which would most likely be borne by the facility.
These include a requirement for emergency electrical generators
and, for smaller ALFs, for night-shift personnel to remain awake.

Emergency Electrical Connections Will Be Required. A statutory
change adopted in 2004 requires that ALFs with six or more resi-
dents be able to connect, by July 1, 2007, to a "temporary emer-
gency electrical power source for the provision of electricity during
an interruption of the normal electric power supply" (Code of Vir-
ginia §63.2-1732D). This provision was adopted after 2003's Hurri-
cane Isabel knocked out power to wide swaths of Virginia for more
than a week. Because ALFs provide residential care for persons
with disabilities and medical needs, they clearly have an increased
need for a stable and reliable source of electricity. This population
would be especially vulnerable during extremes of temperature,
such as an extended power outage caused by an ice storm.

As of January 2006, 558 of the 588 ALFs or 95 percent had li-
censed capacities of six or more. During fieldwork for this study,
JLARC staff found that some ALFs have emergency generators al-
ready installed. As of spring 2006, however, the majority of ALFs
have not yet complied with this requirement.

The statute mandates only the ability to connect to a temporary
electrical power source, which may cost upwards of $500, depend-
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ing on facility size and other factors. While a generator is not
mandated, additional arrangements may be necessary to ensure
access to a generator should one be needed. Dominion Virginia
Power installs 12-kilowatt emergency generators at prices starting
around $6,000. Larger ALFs may require substantially higher ca-
pacity generators at proportionately higher costs. Ongoing main-
tenance and operation costs may also be significant.

"Awake at Night" Requirement for Smaller ALFs. Previous Board of
Social Services regulations required at least one staff member to
be awake and on duty in each ALF building when at least one
resident is present. The regulations permitted an exception for
ALFs with 19 or fewer residents, allowing the staff member on the
night shift to sleep, provided no resident required the staff mem-
ber to be awake at night. DSS licensing inspectors indicate that a
signal system to allow residents to awaken the staff member was

considered sufficient to comply with the requirement in these
smaller ALFs.

The emergency regulations eliminate this exception for smaller
ALFs. Under the emergency regulations, these ALFs are required
to have a staff member awake and available to respond to resi-
dents. The General Assembly has adopted language suspending
this regulation, however, in amendments to the 2004-2006 budget.

Several administrator/owners of these smaller ALFs indicated to
JLARC staff that this would be a costly requirement, requiring
them to add an employee on the night shift. If an additional em-
ployee is necessary to comply with this requirement, the cost—for
facilities serving primarily auxiliary grant recipients—will gener-
ally exceed the additional revenue available through the increase
in the auxiliary grant. This is partly because under the old regula-
tions, the employee (often the administrator/owner) could sleep at
the facility during the night shift and be available to residents via
a signaling or alarm mechanism, thus complying with the prior
standard, as in the following example:

Case Study

The owner/administrator of an ALF licensed for fewer than
15 beds, who also exclusively served auxiliary grant resi-
dents, told JLARC staff that prior to the emergency regula-
tions she was the main staff person available to residents
day or night. Being allowed to sleep yet be "available”
through an alarm system was one of the ways her facility
could remain open and exclusively serve auxiliary grant re-
cipients. She indicated it would probably cost $2,500-$3,000
per month to hire staff to meet this "awake at night" re-
quirement. As a result of recent increases in the auxiliary
grant rate, this facility saw a total increase in revenue of
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$1,056 per month (the difference between 12 residents at
$894 per month in FY 2005 and 12 residents at $982 per
month in FY 2006).

The average hourly wage for entry-level direct care staff was re-
ported by administrators during JLARC fieldwork to be between
$5.15 and $10. Adding the employees necessary to work an addi-
tional eight-hour shift seven days per week would cost from $1,253
to $2,433 per month in wages alone. Housing additional auxiliary
grant recipients to generate the additional revenue may be an op-
tion for a few ALF's although the facility is, of course, also expected
to provide 24-hour care, including meals and other services. In ad-
dition, many smaller facilities have limited space and lack the
flexibility to accommodate additional residents.

Facility Requirements Will Increase Costs

The cost impact of these new requirements on a typical ALF will
be significant, as shown in Table 14. The impact of the "awake at
night" requirement may be especially costly for the smaller ALFs.
The General Assembly suspended this requirement in amend-
ments to the 2004-2006 Appropriation Act.

Table 14: New Law and Regulations Impose Costs on ALFs

Requirement Estimated Costs per ALF
"Awake at Niglht" Requirement for $1.253-$2.433/month
Smaller ALFs

Emergency Electrical Connection $500 or more?

The enforcement of this requirement was suspended in amendments to the 2004-2006 Appro-
priation Act (HB 5012).

2Depending on size of facility and other factors, plus annual maintenance.

Source: JLARC staff analysis of statutes and regulations.

INCREASES IN THE AUXILIARY GRANT RATE DID NOT
ACCOUNT FOR THE COST OF NEW REQUIREMENTS

The above discussion identifies ten types of cost increases required
by recent statutory and regulatory changes. Most ALF's serve resi-
dents who are paying from their own private financial resources,
so these ALFs may be able to pass the increased costs on to these
residents in the form of higher prices. JLARC staff found that 90
percent or more of the residents in at least 260 ALFs are paying
for their care with private resources (Table 15).
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Table 15: Some ALFs Depend On Auxiliary Grant Funding

Percentage of Auxiliary Number of

Grant Residents ALFs % of All ALFs
Less Than 10%

(More Than 90% Private Pay) 260 44%
10%-50% 54 9
50% or More 117 20
Unknown 157 27
Total 588 100%

Source: DSS data; JLARC survey of ALF Administrators.

There are, however, at least 117 ALFs with 50 percent or more
auxiliary grant residents, and an additional 54 ALFs with between
ten and 50 percent auxiliary grant recipients. These 171 facilities
are partly dependent, and many are almost completely dependent,
upon auxiliary grant revenue to remain in business. JLARC staff
were unable to determine the payment status of residents in the
remaining 157 ALFs.

Although the auxiliary grant rate has increased several times in
recent years, the increases were not tied to the increased costs im-
posed under the statutes and regulations. Instead, the increases
have been either a result of cost of living adjustments made by the
federal SSI program or have been set by the General Assembly and
DSS. For example, for the January 2006 increase from $944 to
$982 per month, $24 of the $38 increase was due to the federal cost
of living adjustment in the SSI program and the remaining $14
was accomplished through use of certain programmatic surpluses
within DSS. It also appears that special circumstances may be re-
quired for some facilities to remain in business using the auxiliary
grant as the sole source of revenue. In effect, these special circum-
stances allow the rate to remain low in those facilities.

The current auxiliary grant rate of $982 per month is not linked to
the current cost of care in assisted living. Instead, it has incre-
mented over the years from a base that was originally calculated
from cost reports submitted by ALFs to DSS. Prior to 1998, the
Appropriation Act set a maximum rate, with the intent that many
facilities would operate below the maximum. DSS managed a rate-
setting process intended to help control the costs to the State.

All three prior JLARC reports on ALFs found major problems with
the use of unaudited cost reports from ALFs and with the DSS
rate-setting process, which is no longer used. The rate is now set in
the Appropriation Act and is uniform for all facilities.
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Grant Rate Has Generally Outpaced Inflation

The adequacy of the monthly rate has always been in question. In
the first several years of the program, for example, the rate in-
creased faster than inflation, according to the 1979 JLARC report
on homes for adults. First established in 1974, the auxiliary grant
program was intended to cover the cost of assisted living in facili-
ties then licensed as homes for adults, as documented by cost re-
ports submitted to the State by the facilities.

Although the auxiliary grant rate has never been widely viewed as
adequate, the rate has either kept up with or exceeded the rate of
inflation, depending on the base year chosen for comparison. The
rate paid in the early years of the program—in 1979 the rate was
$372 per month, for instance, and adjusted for inflation it would
now be $1,001—is close to the current rate of $982 per month, tak-
ing inflation into account.

Choosing a more recent year as the basis for comparison, on the
other hand, indicates that increases in the auxiliary grant have
exceeded inflation. Adjusting the 1997 rate of $695 for inflation,
for example, would result in a rate of $846. The current $982 per
month is significantly higher. These findings on inflation do not
take into account the changes noted above in the law and regula-
tions.

Grant Rate Is Well Below Market Prices

Although the auxiliary grant has outpaced recent inflation, it re-
mains well below market prices, as illustrated in Figure 10.
JLARC staff identified market prices for assisted living in several
ways:

e Although filing cost reports is now optional and the data is
unaudited, the 354 reports submitted to DSS by ALF's in
2005 indicated an average cost of $1,674 per month with a
median of $1,255 (these figures include profit and inflation
factors, as calculated by DSS). The auxiliary grant is 59 per-
cent of this reported average and 78 percent of this reported
median.

e The average monthly rate charged, as reported by 277 ad-
ministrators on the JLARC survey, was $2,172 with a me-
dian (the mid-point, with 50 percent above and 50 percent be-
low) of $2,000. The $982 auxiliary grant rate is 45 percent of
the reported average and 49 percent of the reported median.

e In early 2006, Genworth Financial, Inc., surveyed assisted
living costs nationwide, contacting at least ten percent of all
licensed facilities in each state. The report found that for
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non-northern Virginia facilities, the average monthly cost of
a private one-bedroom unit was $2,940. The nationwide
monthly average was reported as $2,691. The auxiliary grant
1s 33 percent of the reported non-northern Virginia average
and 36 percent of the national average.

e In an opinion question, 88 percent or 214 of 244 ALF admin-
istrators responding in the JLARC survey said they did not
agree that the current rate is adequate. Only 7 of the 246 re-
spondents "agreed" or "strongly agreed" that the current rate
1s adequate (23 had no opinion).

Because the auxiliary grant rate is well below the market price, it
1s not surprising that some facilities find other sources of revenue
or rely upon other special circumstances to stay in business.

Three Neighboring States Pay More. According to the Genworth Fi-
nancial report, the national average cost of assisted living is well
above the rate of Virginia's auxiliary grant rate. Three neighboring
states—Maryland, North Carolina, and West Virginia—also set a
higher rate of payment for their low-income residents in assisted
living programs. Maryland and North Carolina use Medicaid's
home and community-based waiver program to pay for some as-
sisted living services for low-income residents.

Figure 10: The Auxiliary Grant Rate Is Below Market Prices
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Source: JLARC staff analysis of 2005 data from cost reports submitted to DSS, a 2006
JLARC survey of ALF administrators in Virginia, and a 2006 Genworth Financial survey of
ALFs nationwide.
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Although there are differences between the states in how assisted
living is defined and how standards are enforced, the difference in
payments in three neighboring states is striking.

Like Virginia, North Carolina pays a supplement to an individual's
SSI payment if he or she resides in a licensed ALF. The combined
basic payment is $1,118 per month. According to North Carolina
licensing staff, most of these residents also qualify for Medicaid-
funded services: up to $577 per month (tied to facility size) for per-
sonal care services and additional amounts for other services: up to
$325 per month if the resident needs assistance with eating, for
example. A typical ALF above 31 beds in size may thus be receiv-
ing a combined $1,695 or more per month for each low-income resi-
dent—73 percent above Virginia's auxiliary grant rate.

Maryland pays for assisted living for low-income residents through
the Medicaid home and community-based waiver program. This
program requires participants first to be found eligible for nursing
home services. Consequently, Maryland beneficiaries may be
"sicker" and require more assistance than Virginia's auxiliary
grant recipients although many Virginia ALF administrators have
stated that 10 or 20 years ago, their residents would also have
been in nursing homes. For assisted living, Maryland's Medicaid
program pays up to $1,737 per month and requires the resident to
pay an additional $420 for room and board (Medicaid does not pay
room and board costs). Assisted living programs thus typically re-
ceive a total of $2,157 per month, 120 percent higher than Vir-
ginia's monthly auxiliary grant rate.

West Virginia has a limited SSI supplemental funding program,
which in 2004 covered 319 residents. It supplemented the individ-
ual's SSI payment to provide a current (2006) maximum of $1,028
per month. Tennessee provides no state funding for low-income
residents of assisted living and does not participate in the Medi-
caid waiver program. (This is one reason ALFs in southwestern
Virginia receive a high number of Tennessee citizens.)

A summary of SSI supplemental payments made by states for as-
sisted living is included in Appendix D. Virginia's auxiliary grant
is one such program.

Special Circumstances Often Help Explain Compliance

Special circumstances that reduce costs or supplement a facility's
revenue stream help explain how some ALFs that are dependent
on auxiliary grant revenue can stay in operation. In some cases,
administrators have sought additional resources to supplement
auxiliary grant revenue. Through resident attendance at CSB
"clubhouses" and other programs, many ALFs serving persons
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with mental disabilities in effect receive the benefit of additional
funding. In other instances, persons serving as ALF staff are re-
ceiving below-market wages or no wages at all.

Case Studies

At two facilities visited by JLARC staff, several of the "em-
ployees" were in fact family members of the owner who may
not have been drawing a competitive wage or salary and
who may be working at the facilities out of family loyalty.
One facility was licensed for more than 45 and served only
auxiliary grant recipients with mental disabilities. The sec-
ond ALF was licensed for more than 30, all of whom re-
ceived the auxiliary grant.

* Kk x

At another facility, the owner/administrator indicated that
neither he nor his wife, who served as the facility's nurse,
draw a salary from the facility. This ALF was licensed for
more than 70, all of whom received the auxiliary grant.

* % %

Another ALF with more than 100 residents, most of whom
receive the auxiliary grant, receives a substantial annual
subsidy from the Area Agency on Aging.

* Kk x

At another facility serving about a dozen auxiliary grant
residents with mental disabilities, the local CSB provides
some funding and assigns a clinical social worker to assist
the facility's residents.

The CSB funding in the last case study stems from State funds
appropriated to DMHMRSAS for "pilot projects in areas that have
high concentrations of adult care residences" (Chapter 951, Item
334I). In effect, this funding pass-through represents acknowl-
edgement by the State that ALFs serving residents with mental
disabilities require more funding than the auxiliary grant pro-
vides.

Auxiliary Grant Rate Should Be Sufficient for Compliance

Special circumstances that reduce costs or provide additional fund-
ing should not be a requisite for quality care in ALFs that choose
to serve low-income residents. Instead, the auxiliary grant rate
should be sufficient to ensure compliance with State law and regu-
lations. It is clear that the grant rate is well below market prices.
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As if acknowledging the inadequacy of the auxiliary grant rate,
another State agency (DMAS) provides a supplement for residents
determined to need "intensive" services although it also supple-
ments certain persons deemed to need less intense services.

Virginia Pays More in Certain "Holdover" Cases. The State pays
more than the auxiliary grant rate for the care of 1,742 residents
of assisted living, 27 percent of all auxiliary grant recipients. This
practice is a holdover from a program in effect prior to 2000 and is
fully funded with State general funds.

Virginia used Medicaid funding for certain persons in ALFs during
the late 1990s. From 1996 through 2000, an additional $90 per
month available through a federal Medicaid waiver program was
provided for "assisted living," and an additional $180 per month
was provided for "intensive assisted living." The additional funding
was tied to an assessment of the individual's need for care and was
based on an additional half-hour to hour per day of personal care
for the resident.

According to DMAS staff, this use of federal waiver funds was
terminated by the Centers for Medicare and Medicaid Services fol-
lowing an audit in 2000 that found a higher level of service was not
required under State standards. The 1998 JLARC report also
noted that there was no requirement in State standards for addi-
tional care to be provided, as expected under the federal program.

DMAS is no longer admitting new individuals into the program
but is authorized under the 2004-2006 Appropriation Act (Items
326D and 328) to continue paying the $180 per month (without the
federal match) for 140 ALF residents who qualified prior to 2000
and the $90 per month supplement for 1,602 residents qualified
prior to 2000. Funding for these "holdovers" totaled approximately
$2 million in State general funds in FY 2006. These 1,742 ALF
residents represent 27 percent of all auxiliary grant recipients.

The residents receiving these additional "holdover" payments are
required to have annual assessments showing they continue to
warrant a higher level of service. However, DSS continues to have
no standards or regulations that require a higher service level for
these individuals.

Virginia Has Three Rates of Pay for Low-Income ALF Residents. The
continuation of these payments despite the lack of a requirement
for any higher level of service suggests that DMAS recognizes the
need for additional funding in ALFs. In effect, Virginia has three
monthly rates of public funding:
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o $982 for most auxiliary grant recipients, including all newly
qualifying recipients;

o $982 + $90 or $1,072 for the 1,602 "holdover" regular assisted
living residents; and

e $982 + $180 or $1,162 for the 140 "holdover" intensive as-
sisted living residents.

Because the auxiliary grant is well below market prices, even for
"holdover" residents, ALFs serving predominantly auxiliary grant
residents will be challenged by the emergency regulations and the
new State law.

CONCLUSIONS

This is the first in a series of planned status reports on the impact
of the 2005 law and the subsequent regulations affecting assisted
living facilities. Several State boards and agencies are implement-
ing the changes and are generally on schedule. It appears possible
that permanent regulations may not be implemented before the
December 28, 2006, deadline, thus allowing regulations in effect
prior to the new law to be revived.

As the new law and regulations phase in, the number of ALFs of
concern (that have a recent history of compliance problems and an
above-average number of verified complaints) should decrease.
Problems with administering medications should also diminish.
These outcomes will be at least in part due to the increased train-
ing and licensure required for administrators and the training and
registration required for medication aides. Enhanced penalty pro-
visions and strengthened DSS enforcement should also play a role.

Case management services for public pay, mentally disabled resi-
dents of ALFs appear to have improved since previous JLARC re-
ports. Caseloads have decreased for CSB staff assigned to these
clients. CSB staff also report spending more time with their ALF
clients than in the past but continue to be concerned about the
qualifications of ALF staff in dealing with residents who have
mental disabilities. Improved relations with CSB staff and in-
creased assistance for ALFs should be addressed between DSS and
DMHMRSAS.

Finally, while the new law and regulations impose some costs on
ALFs and ALF staff, matching adjustments to the auxiliary grant
rate have not been made. The grant rate is well below market
prices and below rates paid in three neighboring states. ALFs serv-
ing predominantly auxiliary grant residents will be challenged to
comply with the new law and regulations.
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Study Mandate

Appendix

Chapter 951, 2005 Acts of the General Assembly

Item 21 F. The Joint Legislative Audit and Review Commission (JLARC) shall report on
the impact of new assisted living regulations on the cost of providing services, residents’
access to providers and other services, including Medicaid-funded mental health and other
services, and tangible improvements in the quality of care delivered. The Department of
Social Services, the Department of Mental Health, Mental Retardation and Substance
Abuse Services, and the Department of Medical Assistance Services shall cooperate fully as
requested by JLARC and its staff. JLARC shall submit an interim report by November 1,
2005 and a final report by June 30, 2006.
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Appendix

Research Activities
and Methods

JLARC staff used several methods to conduct this study. The in-
tent of this study is to develop a “baseline” about licensure, ser-
vices, and funding in assisted living facilities, and then observe
how they change over the coming years in response to the new law
and regulations. To assure a relatively complete understanding of

assisted living, JLARC staff

e surveyed and interviewed several groups of people with spe-
cial knowledge of ALFs,

¢ reviewed extensive data on ALFs’ compliance with licensing
standards and on complaints filed with both DSS and with
the Office of the Long-Term Care Ombudsman (LTCO),

¢ reviewed financial data submitted by 354 ALFs to DSS,

¢ analyzed data collected on the uniform assessment instru-
ment (UAI) and maintained by DMAS, and

o visited a sample of ALF's, touring each facility and interview-
ing the administrator and the licensing inspector.

Specific methods used for this study included a survey of ALF ad-
ministrators; a survey of CSB case managers; identification of
ALFs with a recent history of compliance problems and verified
complaints; interviews with a variety of personnel; and field visits
to 29 ALFs.

SURVEY OF ALF ADMINISTRATORS

To learn the views of the current assisted living administrators,
who may also be owners and operators, JLARC staff conducted a
written survey. Questions were developed that assessed demo-
graphics of the resident population, the types of structured activi-
ties provided, mental health services for residents, satisfaction
with licensing processes, interaction with the local Community
Services Board, staffing patterns, and opinions about the emer-
gency regulations. A copy of the administrator survey is available
from JLARC staff.

Using DSS’s January 2006 active licensing caseload files, JLARC

staff mailed the survey to all 588 ALFs. Two follow-up postcards
were also mailed to non-respondents over the subsequent month.
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This effort generated 342 responses, for a response rate of 58 per-
cent. However, 21 surveys were excluded for a variety of reasons
such as significant amounts of missing data. There was no signifi-
cant difference between survey respondents and non-respondents
with regard to their licensed capacity or the number of founded
complaints or violations. Responses were received from ALFs in 92
of the 107 localities with ALFs. An analysis indicated no geo-
graphic pattern of non-response.

SURVEY OF CSB CASE MANAGERS

Many (but not all) case managers employed by the 40 community
services boards (CSBs) have frequent contact with clients who re-
side in assisted living facilities. JLARC staff surveyed these case
managers to get their views on services available to their clients
and other aspects of assisted living. The online, Web-based survey
was conducted in two parts. In part one, case managers were
asked about their caseload, case management activities, and abil-
ity to secure adequate ALF placement for a client. In part two, case
managers were asked to identify a maximum of three ALFs in
which they have clients residing. For each ALF, the case manager
was asked about their clients' individual services plans, access to
services, adequacy of care.

Because many case managers do not have clients in ALFs, JLARC
staff asked each CSB director to identify which of their case man-
agers should respond to a JLARC survey. Of the 40 CSBs, 29 re-
sponded indicating a total of 368 case managers who work with cli-
ents in ALFs. The directors were asked to forward a special
password to case managers with clients in ALFs. This password al-
lowed access to both parts of the online JLARC survey. For part
one, JLARC staff received 250 completed surveys from case man-
agers in 36 CSBs, representing 85 percent of all CSBs. For part
two, there were 366 responses about 145 unique ALFs (approxi-
mately 25 percent of all ALF's).

IDENTIFICATION OF ALFS WITH A RECENT HISTORY OF
VERIFIED COMPLAINTS OR COMPLIANCE PROBLEMS

JLARC staff collected available data on all 588 ALFs (Chapter 3,
Table 6) for 2003-2005 from the following:

e Department of Social Services Division of Licensing Pro-
grams,

e Department of Social Services Adult Protective Services, and

¢ Office of the State Long-Term Care Ombudsman program.
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This data was used to develop a profile of each ALF.

The Licensing Division Provided a Variety of Data

The licensing division provided JLARC staff with a variety of data.
The various sources helped to characterize facilities throughout
the State and identify those that have been compliant with stan-
dards from 2003-2005. Analyzing five types of licensing data
strengthened and added reliability to the study:

e Caseload data on all licensed facilities from April 2004 to
January 2006,

Notices of adverse enforcement action taken from November
2003 to October 2005,

Enforcement watch lists for calendar year 2005,

Violations of health and safety standards for the five most
recent inspections prior to December 28, 2005, and

Verified complaints for calendar year 2005.

Monthly Caseload Reports. The licensing division produces two
ALF caseload reports each month which include the facility name,
file number, administrator's name, licensing region and inspector,
license type and expiration date, bed capacity, location, and con-
tact information. Caseload reports were used to calculate the
statewide distribution of ALFs, inspector caseloads, and frequency
of license types. Contact information was also used to mail the
administrator survey.

JLARC staff identified two problems with the caseload reports.
First, data on 12 facilities was found to be duplicated. Initially,
there appeared to be 600 ALFs statewide in January 2006. After
the eliminating 12 duplicate entries, 588 licensed ALFs were iden-
tified.

Second, there were two data fields in the caseload report that indi-
cated an ALF's license type. In some cases, the license type for the
same ALF was different. According to DSS data management per-
sonnel, one of the two fields is not used by data management per-
sonnel and errors are due to regional licensing inspector data en-
try. However, in a few cases regional licensing staff indicated that
the license type found in one field was not the correct license type,
and the license type in the second field was correct.

This may mean incorrect information is provided to the public. Ac-
cording to DSS data management personnel, the first field is used
to post the ALFs' license type on the public website, which pro-
vides licensing information to long-term care consumers and fam-
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ily members. The public could thus be misinformed as to the type
of license that a facility currently holds.

Adverse Enforcement Actions. The licensing division provided
JLARC staff with copies of all adverse enforcement action letters
sent between November 2003 and October 2005. These letters in-
dicate sanctions imposed on an ALF for serious or repeated viola-
tions of standards. Types of adverse actions include license revoca-
tion, denial of licensure application, probation, reduction of
capacity, prohibition on new admissions, mandated training, a civil
penalty, and termination of public funding.

The information is automated; however, licensing staff found er-
rors in the dataset. Consequently, licensing staff provided JLARC
staff with copies of all letters mailed during this period.

Enforcement Watch. Enforcement watch is a monitoring tool used
by the licensing division to identify and monitor facilities that have
failed to maintain substantial compliance with licensing stan-
dards. Statewide watch lists for calendar year 2005 were used. The
standard operating procedure was issued in March, 2006.

There may be inconsistent use of enforcement watch. The licensing
division's standard operating procedure provides guidelines for
placing ALFs on enforcement watch. Procedure states that the li-
censing supervisor shall place all facilities that have been issued a
sanction on watch. One licensing region did not place a single ALF
on watch throughout 2005; although, adverse enforcement action
letters from 2005 indicate that this region issued sanctions to at
least two facilities in 2005.

Health and Safety Violations. A report developed by the licensing
division identified 529 licensing standards and statutes from the
Code of Virginia pertaining to the health and safety of ALF resi-
dents. Each facility's violations over the five most recent inspec-
tions conducted prior to the implementation of the emergency
regulations are included in the report. JLARC staff selected the 90
highest-risk standards and Code sections to analyze. For example,
standards were selected which relate to medication administra-
tion, nutrition, background checks, adequate staff, abuse and ne-
glect, resident rights, facility cleanliness, adequate heat and air
conditioning, and fire safety, among others.

Licensing staff expedited the report's completion and requested
that JLARC staff use it in identifying ALFs with health and safety
violations. One week after the receipt of the data, an email from
State licensing staff notified JLARC staff that
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Unfortunately we have found at least one inspector that has
failed to enter approximately 20 inspections. We believe
there are others who have failed to enter a substantial
number of their inspections in [the database]. We are fran-
tically trying to determine which inspectors are/were negli-
gent in entering some inspections and how many inspec-
tions have not been entered.

JLARC staff requested that an updated version of the report be
sent once corrected; however, data was received on June 2, 2006,
too late to be used for this report. As a result, facilities with seri-
ous health and safety violations may not have been identified.

Licensing Complaints. Complaints concerning non-compliance with
standards and abuse, neglect, or exploitation of residents, are
made to the licensing division. There are 24 categories of licensing
complaints including abuse and neglect, food and nutrition, medi-
cation, staffing, records, and physical plant. Licensing inspectors
investigate complaints and determine their validity.

DSS licensing management informed JLARC staff of inaccuracies
in the complaint data. One problem is that inspectors may not en-
ter the reports properly into the system. For example, DSS staff
explained that only "closed" complaints have been finalized by the
inspector and the validity determined. However, analysis of "open"
complaints revealed that a closed date and determination of valid-
ity had been entered into the system for a dozen or more com-
plaints. JLARC staff determined that complaints with a closed
date and determination of validity were in fact closed, and there-
fore used them in the analysis.

Adult Protective Services Provided
Limited Complaints Data

Adult Protective Services (APS) investigates complaints of abuse,
neglect, and exploitation of adults age 60 and older, and incapaci-
tated adults age 18 and older, and provides services when persons
are determined to be in need. APS staff in the 120 local depart-
ments of social services receive and investigate complaints, and
enter information into the State database. State APS staff main-
tain the database and provided JLARC staff with limited data on
verified complaints from June to December 2005.

APS staff enter complaint information into a new database, which
became available in October 2005. Some local department staff did
not begin using the database until a later date, so data provided to
JLARC staff does not include information from all 120 local de-
partments. Staff are asked to enter complaint information, includ-
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ing where the incident took place. If the incident occurred in an
ALF, the database provides space for the facility's name.

Unfortunately, many APS staff do not enter the name of the facil-
ity. For example, from June to November 2005, there were 56 veri-
fied complaints in ALFs. However, only 15 were identified by
name. The remaining 41 were left blank. Therefore, JLARC staff
were unable to identify the location of 41 verified incidents of
abuse, neglect, or exploration that occurred in ALFs in summer
and fall 2005.

State APS staff informed JLARC staff of problems with the data-
base and data entry. Local department APS staff were being
trained on use of the database when the complaints dataset was
provided to JLARC staff.

Office of Long-Term Care Ombudsman Provided
Complaints Data for FYs 2004 and 2005

The ombudsman program is a federally mandated program which
responds to complaints made by individuals receiving long-term
care services in facilities and the community who may have no one
to advocate on their behalf. There are five complaint categories:
resident rights, resident care, quality of life, administration, and
complaints not against facility. The ombudsman's office provided
JLARC staff a report of complaints against ALFs in fiscal years
2004 and 2005, including the verification status. Because the data
did not include an explanation of the category or type of complaint,
JLARC staff only know there was a verified complaint, not the na-
ture or type of complaint.

Identification of ALFs With Complaints and
Compliance Problems

To identify facilities with a recent history of verified complaints
and compliance problems, JLARC staff considered the following:

e whether DSS issued a provisional license from April 2004
through December 2005,

e whether DSS imposed an adverse enforcement action be-
tween November 2003 and October 2005,

o whether DSS placed the facility on “enforcement watch” dur-
ing calendar year 2005,

e the number of health and safety violations in each facility’s
five most recent licensing inspections prior to the implemen-
tation of the emergency regulations,
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e the number of verified complaints filed with the Office of the
Long-Term Care Ombudsman in FY 2004 and FY 2005,

e the number of verified complaints filed with DSS’s Adult Pro-
tective Services from June to December 2005, and

e the number of verified complaints filed with DSS’s Division
of Licensing Programs in calendar year 2005.

These factors were used to identify a subset of 137 ALFs with a re-
cent history of verified complaints and compliance problems. No
one indicator was key to inclusion in the subset. ALFs in the sub-
set had one or more of the following characteristics during 2003-
2005 (Chapter 3, Table 7):

e a provisional license, an adverse enforcement action, or
placement by DSS on its enforcement watch list,

e seven or more violations per inspection of the 80 highest-risk
health and safety violations across the most recent five in-
spections (seven is two standard deviations above the aver-
age violations), or

e five or more verified complaints across all three sources. The
average of 4.7 complaints was calculated using all ALFs with
verified complaints. Those ALFs with zero complaints were
not included in the analysis.

The overall approach for identifying the subset was to select facili-
ties with sufficient performance issues to warrant additional at-
tention, and that may be the most likely to change as a result of
the new law and regulations. Facilities with a provisional license,
an adverse action, or that were on the enforcement watch list have
demonstrated problems sufficient to compel DSS staff to pay in-
creased attention. To this list, JLARC staff added "outlier" facili-
ties that had a number of health and safety violations that was at
least two standard deviations above the mean (seven or more), and
an above-average number (five or more) of total verified com-
plaints.

SITE VISITS TO 29 ALFS

JLARC staff visited 29 ALFs during the course of this study, in-
cluding 18 ALFs with compliance problems and/or complaints, as
described above. Eleven initial facility visits were for the purpose
of generally familiarizing JLARC staff with assisted living. An ad-
ditional 18 ALFs from the ALFs with compliance problems and/or
complaints were chosen for site visits based in part on geographi-
cal representation (Table 1). During these visits, JLARC staff in-
terviewed the administrator and the DSS licensing specialist, and
toured each facility.
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Table 1: Setting the Site Visit Sample Size

ALFs statewide Site Visit Sample
Region # % # %
Central 157 27 4 22
Verona 87 15 3 17
Fairfax 71 12 3 17
Piedmont 80 14 2 11
Western 51 9 2 11
Virginia Beach 71 12 2 11
Northern 27 5 1 6
Peninsula 44 7 1 6
Total 588 100%" 18 100%*

'Does not total 100 percent due to rounding.

Source: January 2006 caseload from DOLP.

DATA ANALYSIS

During the course of this study, JLARC staff analyzed data from a
variety of sources.

UAI Data

JLARC staff analyzed data from recent Uniform Assessment In-
strument (UAI) assessments to review the care needs and medical
diagnoses of ALF residents receiving the auxiliary grant. The De-
partment of Medical Assistance Services (DMAS) provided UAI as-
sessments conducted in FY 2003-05 for public-pay residents of
ALFs. These records included initial assessments for individuals
entering an ALF and reassessments for continuing ALF residents.
JLARC staff analyzed the most recent assessment for 8,310 unique
individuals.

Although all ALF residents must undergo a UAI assessment prior
to entering a facility and annual assessments thereafter, DMAS
only collects UAI assessments for auxiliary grant recipients. As-
sessments for private-pay residents of ALFs are generally con-
ducted by ALF staff and are not maintained in a central location.
As a result, JLARC staff could not use UAI data to characterize
the more than 27,000 ALF residents who use private resources to
purchase assisted living care.

Auxiliary Grant Financial Reports

For many years, assisted living facilities were required to submit
financial reports to DSS to qualify for an auxiliary grant rate. This
requirement was repealed in 1998; however, in 2005, 354 facilities
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voluntarily submitted financial reports, covering either calendar
year 2004 or a more recent 12-month period. The reports include
data on the facility's revenue and expenditures. DSS provided
JLARC staff with this data.

STRUCTURED INTERVIEWS AND MEETINGS

During the course of this study JLARC staff interviewed more
than 100 persons with knowledge of assisted living. Persons inter-
viewed included

e DSS licensing staff,
e ALF administrators and other employees,
e CSB directors and staff of the CSB Directors' Association,

e interest groups such as the Virginia Association of Homes for
Adults (VAHA), the Virginia Association of Nonprofit Homes
for the Aging (VANHA), the Virginia Assisted Living Asso-
ciation (VALA), the Virginia Health Care Association
(VHCA), and the Southwest Assisted Living Association
(SALA),

o staff with other State agencies including the Department of
Health Professions, the Virginia Office for Protection and
Advocacy, the Department of Mental Health, Mental Retar-
dation and Substance Abuse Services, and the Department of
Medical Assistance Services,

JLARC staff also attended numerous meetings, including
meetings of the Board of Nursing and the Board of Long Term
Care Administrators and their respective advisory committees
working on registration and licensing standards, and DSS
sponsored training on the emergency regulations for both li-
censing inspectors and ALF administrators.
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DSS Licensing Regions
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Appendix

Glossary of Acronyms

ADL
ALF
APS
BLTCA
BON
CNA
CPR
CSB
DHP
DMAS
DMHMRSAS

DOLP
DSS
ISP
NOIRA
RBHA
SBSS
SOP
SSI
UAI
VAC
VOPA

Activities of daily living

Assisted living facility

Adult Protective Services

Board of Long-Term Care Administrators
Board of Nursing

Certified Nurse Aide

Cardiopulmonary resuscitation

Community Services Board

Department of Health Professions
Department of Medical Assistance Services
Department of Mental Health, Mental Retardation and Substance Abuse
Services

Division of Licensing Programs
Department of Social Services
Individualized Service Plan

Notice of Intended Regulatory Action
Richmond Behavioral Health Authority
State Board of Social Services

Standard Operating Procedure
Supplemental Security Income

Uniform Assessment Instrument

Virginia Administrative Code

Virginia Office for Protection and Advocacy
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State Supplements to SSI for
Assisted Living, 2005

Appendix

Monthly Amount Number of
State (Combined Federal and State) Recipients
Alabama $635-$639 432
Alaska $679 794
California $979 58,149
Connecticut $579 4,833
Delaware $719 708
District of Columbia 50 beds or less: $916 760

Over 50 beds: $1,036
Florida $657 8,499
Hawaii 6 beds or more: $1,209 74
Idaho $918-$1,053 6
Illinois N/A: Based on individual needs 575
Indiana $1,197 1,594
lowa $777 2,369
Kentucky $1,019 3,335
Maine $796-$813 (boarding home) 52
Maryland Minimal Supervision: $515 Minimal: 515

Moderate Supervision: $2,365 Moderate: 2,365

Massachusetts $1,033 1,239
Michigan Domiciliary care: $666 Domiciliary: 36

Personal Care: $737
Home for Aged: $758

Personal: 12,966
Home for Aged: 649

Minnesota $1,153 N/A
Missouri $735-$871 7,472
Montana $673 114
Nebraska $1,017 908
Nevada $929 377
New Hampshire $786 129
New Jersey $729 6,478
New Mexico $679 478
New York $845-$1,014, tied to region & care 216,524
North Carolina $1,130 23,456
North Dakota $878 476
Ohio $1,135 634
Oregon $581 1,111
Pennsylvania $968-$973 12,662
Rhode Island $1,154 741
South Carolina $927 2,960
South Dakota $1,110 219
Vermont $803 137
Virginia $944 6,367
Washington $605 4,610
West Virginia" $1,028 319
Wisconsin $759 23,544

'Based on JLARC staff interview.

Note: The table shows the total amount provided for residents, which includes federal Supplemental Security Income
(SSI) together with any state-provided supplement to SSI. Does not include amounts paid by Medicaid. No supple-
ment for assisted living provided in Arizona, Arkansas, Colorado, Georgia, Kansas, Louisiana, Mississippi, Oklahoma,
Tennessee, Texas, Utah, Wyoming. Residents in these states received only the federal SSI, which was $579 in 2005.

Source: Social Security Administration, State Assistance Programs for SSI Recipients, January 2005.
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Agency Responses

Appendix

As a part of the extensive validation process, State agencies
and other entities involved in a JLARC assessment effort are
given the opportunity to comment on an exposure draft of the
report. Appropriate technical corrections resulting from
comments provided by these entities have been made in this
version of the report. This appendix includes written re-
sponses from the Department of Social Services and the De-
partment of Health Professions.
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COMMONWEALTH of VIRGINIA

DEPARTMENT OF SOCIAL SERVICES

Office of the Commissioner
Anthony Conyers, Jt.
COMMISSIONER June 6. 2006

Mr. Philip A. Leone, Director

Joint Legislative Audit and Review Commission
General Assembly Building, Suite 1100
Richmond, VA 23219

Dear Mr. Leone:

Thank you for the opportunity to comment on the exposure draft of the Joint Legislative
Audit and Review Commission’s (JLARC’s) staff entitled, Impact of Assisted Living Facilities
Regulations: Status Report. We want to commend your staff for the work done on this report
on the implementation of laws and regulations that affect Assisted Living Facilities (ALF’s) and
the benefits we believe the longitudinal study will yield for this very complex industry and its
regulation. We recognize the difficulties that the JLARC staff faces in responding to its charge
at a time when so many significant changes are taking place and when certain key criteria have
not been identified or clarified. The Department of Social Services (VDSS) will, of course, use
the staff report to correct and strengthen current practices. As your study proceeds, we expect to
improve regulatory methods, in part by continuing to improve the quality of the management
information reports from our automated systems, which should be useful to your staff as the
study continues.

An example of where criteria need to be developed and/or clarified is the concept of
“quality.” Both VDSS and JLARC staff agree that quality is a critical attribute with, as yet, no
commonly accepted definition, and we hope that we can work together to develop a measurable
definition of quality, much as is occurring in child care in many states. In the absence of a
definition, JLARC staff has necessarily taken a limited view of quality indicators at this time.
We believe that both VDSS and JLARC staff agree that quality is more than the absence of
complaints and violations of standards that are essential to life, health and safety. Those
standards, unfortunately, lack a level of attention to issues that otherwise would heavily
contribute to ALF residents’ quality of life. Many of the latter types of indicators were
suggested by VDSS staff and ALF Administrators and were included in the JLARC report. To
develop the kinds of rating systems currently being used in child care and extending similar
indicators to adult care, however, will require more work, more attention to metrics, and more
attention to how the various indicators operate holistically rather than separately.

7 North Eighth Street * Richmond, VA 23219-3301
http/ /www.dss.virginia.gov
(804) 726-7000 Fax: (804) 726-7015 TDD: (800) 828-11200 107
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Providing a satisfying quality of life and the enhancement and preservation of residents’
capabilities will require relationships, activities, and support across the several domains of
human experience to occur concurrently, e.g., care-giving staffs that can and do spend quality
time with residents so that reassuring and constructive social relationships develop within the
facility; programs and activities that promote benefits to the cognitive and emotional dimensions
of life; services and activities that support wellness and delay dependency; surroundings that
provide a comfortable sense of belonging and privacy; access to constructive interaction with the
external community; etc. Using child care quality rating systems as examples, we can illustrate
that it is possible to measure enough indicators to help guide providers and others in the
assessment and improvement of quality. A few examples are: observing the amount and nature
of staffs’ verbal and non-verbal interactions, such as touching and eye-contact with residents; the
modal response time when a resident needs assistance; the extent to which direct care staffs
know their assigned residents and are active participants in the use of service plans; the extent to
which residents are encouraged to have reasonable choices and autonomy; evidence of
management strategies that not only maintain high compliance but also promote the principles of
person-centered care, manage workforce issues in ways that professionalize staffs, promote
stability and bonding; etc. A great deal of work remains to be done to conceptualize the criteria
and the metrics, but we believe that we should be heading in that general direction.

VDSS Recommendations

With that general direction in mind, we respectfully offer three recommendations to the
Commission:

1. Consideration should be given to extending the study of ALFs well beyond the scope,

purpose and duration established for the current project.

= As an extension of this study, VDSS recommends a periodic review of the status of
assisted living at two to three year intervals over at least a decade to track progress and
to provide comprehensive information to guide policymakers and the involved
agencies in their programmatic, regulatory and policy roles.

= As this and previous JLARC studies clearly indicate, the assisted living industry has
been in a state of constant growth and change in its clientele and purpose for at least
three decades. This is expected to continue in response to the demographic, social and
economic forces acting on Virginia and the nation. Moreover, funding issues have
created pressure to keep the regulatory requirements below the safety levels desirable
in current and evolving market conditions.

2. Ongoing research should focus on the issue of how best to regulate “small” facilities.

= Some interested parties have expressed a desire for less-stringent standards for “small”
facilities. The VDSS has little latitude to reduce regulatory requirements without
jeopardizing consumer safety by using size alone as a measure because the acuity
variable cannot be ignored. Additionally, there is no consensus on a definition of
“small,” with opinions ranging from eight to seventy-five beds.

= There is value in finding ways to preserve small operations that some consumers
prefer but that are financially precarious, often lack the business management and
service resources to meet today’s service needs safely, and do not enjoy the economies
of scale that benefit larger or chain operations.
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= This issue also raises questions about whether or not the licensing threshold should be

set at one, as it is in children’s residential regulation, and how to encourage the
development of the adult foster family model that is available in some but not all
localities.

= Also included in these questions is whether or not a different and more viable business

and regulatory model would be useful and attractive to licensees, such as creating
options for “co-op” or system business models. Such models might permit small
operations to engage in formal collaboratives to share specialized management,
service resources and oversight responsibilities. They might also assist providers to
gain some reduction in insurance costs related to liability and worker benefits.

Given the market pressures on small operations, it would be helpful for legislative and
policy recommendations in these areas to be developed within the next year or two.

3. Continuing study should include the question of how to develop and expand a quality

workforce and, specifically, how to bring more training and educational resources to the
aid of the industry.
= All human care is labor-intensive. Despite increasing recognition of its social and

economic importance, human care remains caught in intense competition for workers,
e.g., with retail and fast-food firms.

Human care is demanding and stressful, especially to workers who do not realize
and/or appreciate the intrinsic rewards in the work — leading to harmful turnover rates
and severe impediments to quality.

Unlike the child care industry, where federal funds have been supporting workforce
development for more than a decade, the adult care industries have only VDSS’
training funds from licensing fees and fines and, more recently, a relatively small
“pass through” appropriation for training in dementia care. Adult care has also
attracted little in the way of private contributions and industry participation as
compared to child care.

Workforce development is a critical aspect of quality care aspirations. Without a more
robust and reliable demand for competent and competitively available workers,
however, the state’s colleges and private training firms cannot be expected to develop
the array of educational supports that the industry needs in today’s market.

Specific Responses to the Exposure Draft Report

We were impressed with the amount and accuracy of information covered in the report

and identified few factual errors. There were some areas where we felt additional information
would help readers to put the report’s findings into context, and we offer those comments here.

Prior JLARC Recommendations That Have Not Been Implemented

The report provided the status of recommendations from previous JLARC reports. The
following are our comments related to certain recommendations that the JLARC staff indicated
had not been implemented:
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2006

Certified dietitian should review menus in licensed facilities; special diets should receive
particular scrutiny. The report notes that this was not implemented and additional action
is necessary. The proposed ALF replacement regulations contain a requirement for on-
site quarterly oversight of special diets by a dietitian or nutritionist, each of whom must
meet the requirements of the Code of Virginia and regulations for dietitians and
nutritionists. The oversight is to include a review of the physician’s order and the
preparation and delivery of the special diet for each resident who has such a diet. The
quarterly oversight also must include an evaluation of the adequacy of each resident’s
special diet and the resident’s acceptance of the diet. VDSS considered proposing that a
dietitian or nutritionist review menus, but concluded that this would be unnecessarily
expensive for ALFs since there are resources available on the Internet, in the library, and
as specified in the standards themselves that relate to menus.

Statutory authority is needed for staffing standards in assisted living. Within provisions
of current law, the issue of staffing standards is addressed in depth in the proposed
replacement regulations, which were drafted for the review process and submitted at the
same time as the emergency regulations. Nationwide experience suggests that the
diversity in size, populations in care, and physical plants in ALFs does not lend itself to
setting mandated ratios. VDSS has proposed that each facility “have a mechanism for
demonstrating how staffing requirements are determined. At a minimum this mechanism
will specify day-to-day routine direct care needs and any identified special needs for the
residents in care as well as any non-direct care tasks routinely required of the staff.”
Meanwhile, VDSS is developing an acuity-based assessment tool for inspectors’ use in
evaluating the staffing needs based on resident specific care needs, which can be used in
conjunction with existing or revised regulations.

Standards should be established for levels of care that match the types of residents in
assisted living. The report also indicates that a recommendation to establish levels of
care that match the types of residents has not been implemented and that additional action
is necessary. The ALF standards provide for the two levels of care specified in the Code
of Virginia. The ALF standards also include requirements to ensure that special needs of
residents with medical conditions or mental disabilities are met and promote interaction
with community mental health resources.

Other JLARC staff comments in the report that VDSS believes need clarification are as

follows:

Legislation Required Training for Inspectors on Current Requlations and Code

The report states that, “As required by the legislation, DSS developed a training module on the
emergency as well as existing regulations and statutes and presented it to all licensing inspectors
in the fall of 2005. ALF inspectors also attended training sessions on the UAI, individualized
service plans (ISPs) for ALF residents, and mandated reporter sessions through adult protective
services.”

110



Mr. Philip A. Leone
June 6, 2006
Page 5

VDSS suggests that the legislative mandate was solely to deliver staff training on the then
expiring (pre-emergency) ALF regulations, not the emergency regulations, although it is agency
practice to train both staffs and providers when regulations are significantly revised. Two-day
training sessions on regulations and statutes were delivered in August and September, 2005, via
videoconference to all adult program inspectors, their licensing administrators and select central
office staff. Two separate sessions using videoconference and web-based software were
conducted. The training was conducted while the emergency regulation was still in
administrative review status. The workshop content included final interactive exercises,
additional handout materials including interpretive advice, and individual written tests before
training credit was given. Modules covered ALF issues and trends, general procedures, related
regulations (including auxiliary grant and assessment regulations), regulations related to mental
health, social health, medical health, safety of the physical environment, standards related to
management (including policies, training and background checks), and statutes.

Training on the Emergency Requlations was not Adequate

VDSS had an abbreviated amount of time to properly prepare providers and inspectors for the
emergency regulations. The regulations were not finalized and approved by the Governor until
September 13, 2005, leaving three and a half months, rather than the five months stated in the
report. The regulatory process typically includes changes, additions or retractions prior to
implementation. VDSS could not anticipate with certainty the final form that regulations would
take prior to the Governor’s approval.

Immediately following the mandated training on the expiring regulations, work began on
developing curriculum to train staff on emergency regulations for ALFs and general procedures.
The day-long staff training workshops for inspectors, select central office staff and licensing
administrators were delivered in the field in three separate sessions on Oct. 13, 20 and 27, 2005,
i.e., beginning one month after the regulations were signed and concluding two months before
the implementation date. Content covered ALF issues, changes to general procedures (summary
suspension procedures), mental health regulations, medical health regulations, general
procedures (civil penalties), and a question and answer session. In addition to developing
content, curriculum developers also created draft forms and handouts, developed responses to
inspectors’ questions, produced accompanying participant workbooks and slides, and
coordinated logistics.

Provider training was held during December, giving central office and field office staffs only
three full work weeks to revise curriculum to reflect additional material produced as a result of
inspectors’ questions during and after their training. In all, 597 facilities were represented at the
statewide training workshops for providers on emergency regulations during December 2005,
including some still in the application process but not including attendees to additional training
sessions offered by the field offices after implementation.

VDSS Didn’t Provide Technical Guidance in a Timely Manner (p.27-28)

The report notes that a guidance document was issued more than three months after the effective
date of the new regulations. It is important to understand that many questions were answered
during and after training sessions with the licensing staffs and providers, on the phone and by
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email. Many of these answers, as well as responses to additional questions, were included in the
guidance document issued in April 2006.

Regrettably, issuance of the formal guidance document and model forms was delayed because of
competing priorities. In addition, despite the best efforts of content experts at central office and
inspectors, all questions arise in the context of nearly 600 facilities” unique programs and can
never be fully identified and resolved before new regulations are implemented. This was a larger
issue in this case because some of the new regulations involved complex legal, mental health and
medical health regulatory changes and new regulations that needed to be resolved after further
research and consultation within and across agency lines.

Mental Health Provisions Are VVague or Impractical

Concerns were raised about high risk behaviors and private mental health providers and a
Memorandum of Understanding (MOU) with Community Service Boards (CSBs) was suggested.

Although it is not entirely clear in the JLARC exposure draft which regulation(s) raised concerns
regarding access to mental health services, all residents, public and private-pay, generally have
the option to seek mental health services from the public and private sectors. There are only two
situations where restrictions are imposed. First, when a resident is seeking admission into an
ALF, Standard 150.P.3(c) requires that the qualified mental health professional conducting the
admission evaluation not have a direct or indirect financial interest in the facility for which the
resident is being considered. The intent is to avoid a biased decision for financial gain. The
Department concurs that this requirement may pose special hardship in some rural localities
where there may be few mental health professionals and intends to revise the language before the
proposed replacement regulation is finalized. In the meantime, the VDSS will approve an
allowable variance request that establishes a balance between avoiding conflicts of interest and
the need to access mental health services.

The other restriction that may limit whom a facility or resident may use to access mental health
services specifically deals with a crisis where a mentally disturbed resident is believed to be at
risk of harming self or others. The standard that relates to this situation is Standard 485,
specifically Standard 485. A. While the Department will reword the standard for greater clarity
before the replacement regulation is finalized, it is VDSS’ belief that the intent is consistent with
§ 37.2-809 of the Code of Virginia. That section provides that if a mentally disturbed resident is
believed to be at risk of harming self or others or is believed to be unable to care for self as a
result of a mental illness, the local community services board would need to be called to conduct
an evaluation to determine the need for hospitalization. In the event that hospitalization is
needed and the resident in crisis is unwilling to be admitted, an involuntary commitment to a
hospital can only be obtained by the sworn petition of an employee or designee of the local
community services board (§ 37.2-809 (B) & ( D). If, however, the resident in crisis is willing to
be admitted voluntarily, then the coordination of admission to the hospital can be arranged by the
resident’s own private physician or mental health professional. Therefore, other than having a
situation that is described in and meets the Code requirements of § 37.2-809, the facility and/or
resident is free to use a mental health care professional of choice, public or private.
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e High risk behaviors. Some behaviors can unquestionably be viewed as high risk, such as
a person known to be depressed stating he wants to commit suicide. Other behaviors may
be as clear only if the observer(s) know more about the context in which that behavior
has been observed. For example, if someone who is known to pace the floor at a certain
frequency or time begins to significantly increase the pacing, that may be a warning sign
of heightened anxiety or waning self-control. The intended point for providers regarding
high risk behaviors is the need to become very familiar with the behavioral repertoire of
their residents in order to anticipate and effectively manage potential risks for harm. This
is the thinking also expressed by the Department of Mental Health Mental Retardation
and Substance Abuse Services (DMHMRSAS). By doing so, staff will be better able to
distinguish between a behavior that for one resident might be a trigger that could lead to a
harmful event while benign for a different resident.

e Memorandum of Understanding (MOU). Currently, one of the requirements of a service
agreement (Standard 670.A) between the assisted living facility and a public or private
mental health clinic or provider is the need for the mental health clinic or provider to
respond to the emergency mental health needs of the residents. However, no criteria are
included to attempt to explain what constitutes an emergency. To some degree, the
perception of being in an emergency will always be both somewhat subjective and
heavily influenced by an individual’s knowledge level and experience when an event
occurs. It is understandable that under-trained staffs may, as compared to trained
clinicians, over-estimate the danger, which may be safer than if they were to under-
estimate the danger. VVDSS believes that the problem is not that criteria need to be
established to determine when an emergency exists. Instead, the Department believes
that this problem will be best addressed by (1) helping ALF staffs to better understand
and to safely and effectively manage disturbing symptoms of mental health disabilities;
(2) promoting more communication between ALFs and CSBs; and (3) providing more
emergency clinicians to the CSBs.

Accompanying Residents Offsite is Unworkable

Providers were instructed during training sessions that “Mall trips or other functions where
residents are able to leave the vehicle at the curbside, shop or participate independently and
return independently to the van at a specified time would not require that trained staff
accompany the residents on the activity.”

With the exception of true medical transport, State Medicaid transportation providers are not
responsible for supervising or assisting residents into, during, and out of appointments. If an
individual is physically or mentally incapable of self-management during transport and while at
the appointment site, the ALF is responsible for ensuring that someone accompanies to provide
the needed assistance. When that escort is a facility employee, he or she must be appropriately
trained/certified.
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Difficulty with Requirement that Prescriptions Include Diagnosis

Regulation 22 VAC 40-71-400.D references physician’s orders. These are not prescriptions that
the pharmacy fills (subject to the Drug Control Act) but the orders that permit the ALF
medication management staff to administer the prescribed medications.

Additionally, the standard does not specify that the order must contain a diagnosis but rather that
the physician’s orders contain “the diagnosis, condition or specific indications for administering
each drug.” Feedback from several providers indicates that this has not been an overwhelming
task except in those extreme circumstances where they had not obtained any such information on
any residents in the past. To date, VDSS is finding that to be the exception rather than the rule,
and even in those cases, the majority of physicians were responsive once they understood the
safety issues and the enhanced protections the standard provides against mis-medication or lack
of sufficient information to question what might have been an error in the orders. It should be
noted that over-the-counter medications routinely provide indications for use.

The basis and authority for the standard is in documents other than VDSS regulations. In the
Regulations Governing the Practice of Medicine, Osteopathy, Podiatry and Chiropractic - 2-8-
2006 at 18VACB85-20-28. Practitioner-patient communication; termination of relationship. A. 2.
A practitioner shall present information relating to the patient’s care to a patient or his legally
authorized representative in understandable terms and encourage participation in the decisions
regarding the patient’s care. The Board of Nursing’s approved curriculum, “A Resource Guide
for Medication Management for Persons Authorized Under the Drug Control Act,” requires that
medication aides assisting with administration of prescribed medications ensure that the residents
and/or a responsible party understand what medications are being taken by the resident and for
what conditions those medications are being taken.

Controversial Provision Was Not Required by the 2005 Law

While issuing the emergency regulation with a standard repealing the previous permission for
certain facilities with less than 20 beds to have night staff asleep may have been controversial, it
is a logical interpretation of the 2005 law. The single, broad term “appropriate” was added to §
63.2-1803( B) of the Code of Virginia, which, at (ii), details one staff responsibility as to provide
“the physical safety of the residents on the premises.” In trying to assign meaning to the added
term, the Department considered the statutory definition of an ALF (8 63.2-100), which includes
“. .. 24-hour supervision, and assistance (scheduled and unscheduled) . . .” as well as rising
acuity and incidents where residents had been unable to summon staffs who were sleeping
(unauthorized) at night. Although sleeping families supervise young or impaired family members
at night, the usual intent of “appropriate” commercial care supervision is to be awake or, at
minimum, that exceptions be granted only after careful scrutiny by the agency.

The report also raises concern about the expense to small facilities if staffs are not permitted to
sleep at night. VDSS is sympathetic to this concern; however, it is also concerned about the
potential for impaired care and protection of residents when staffs are sleeping. Providers have
been told that they may request an allowable variance to the standard if residents in the facility
do not have needs that require a staff to be awake at night. The allowable variance process
allows the Department to ensure that protections are in place for residents based on individual
facility characteristics, including floor design, rather than granting a “blanket” exception as was
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done in the previous regulation. The volume of variance requests for sleeping staffs has not been
high. To date, eight providers requested and have been granted an allowable variance to
continue the practice of allowing staffs to sleep.

Inspectors Treat Facilities Differently that have Auxiliary Grant (AG) Recipients

VDSS acknowledges that some inspectors may not recommend sanctions as readily for AG
facilities and is working to ensure a consistent approach at the field level. The concern is,
“Where will the residents go if we close the facility?” Management direction, however, is that
residents cannot be allowed to live in substandard conditions, and enforcement sanctions are
handled consistently, once received by central office, regardless of whether the facility is public
or private pay.

VDSS Has Not Implemented Staffing Guidelines

As mentioned earlier in this letter, the issue of staffing standards is addressed in depth in the
proposed replacement regulations, which were drafted for the review process and submitted at
the same time as the emergency regulations. Nationwide experience suggests that the diversity
in size, populations in care, and physical plants in ALFs does not lend itself to setting mandated
ratios. VDSS has proposed that each facility “have a mechanism for demonstrating how staffing
requirements are determined. At a minimum this mechanism will specify day-to-day routine
direct care needs and any identified special needs for the residents in care as well as any non-
direct care tasks routinely required of the staff.” Meanwhile, VDSS is developing an acuity-
based assessment tool for inspectors’ use in evaluating the staffing needs based on resident
specific care needs, which can be used in conjunction with existing or revised regulations
Quality and Relevance of Training ALF Staff Attend

The exposure draft states, “The quality of some training may be questionable. Licensing
inspectors in two regions questioned the standards and the effectiveness of selected staff training.
VDSS provides guidance for determining which training is creditable, so a variety of activities
appear to qualify as training. Some examples noted by JLARC staff would seem to be of
marginal value. For example, one ALF invited a doctor to speak informally to staff over lunch.
Some employees left to attend to residents’ needs and heard perhaps five minutes of the
discussion, according to an inspector. Another administrator gave direct-care staff a self-study
manual to read and let them take chapter tests.”

The Department’s guidance document, “Criteria for Provider Training,” which is posted on the
Town Hall website at

http://www.townhall.state.va.us/GuidanceDoc/ViewGuidanceDoc.cfm?Guidance Document 1D=994, provides
criteria for determining which provider training should be counted toward meeting the
requirements as set out in the programmatic regulations. In reference to the first example cited
in the report, the training criteria guidance document includes a requirement that “at a minimum,
there should be a demonstration of knowledge and when appropriate a demonstration of
competency in performing the skills presented in the training.” The licensing inspector should
have credited training time only to those facility staffs that were actually present during the
training and should have asked what kind of final knowledge check was implemented. In the
second example, the ALF is permitted to use a self-study book for training “under the
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supervision of a facilitator with verified expertise in the course topic who can provide guidance
as needed.” The inspector should have asked for an explanation of how discussion was
facilitated and by whom, and verified the credentials of the facilitator. If training does not meet
DSS criteria, it should not be accepted as meeting the programmatic regulations. The Department
will direct field offices to review this guidance document to ensure that inspectors are clear about
compliance determination in crediting in-service training.

The Department is responsible for the quality of its formal provider training program for adult
care facilities. Since July 1995, VDSS has had an interagency agreement with the Virginia
Geriatric Education Center (VGEC) of Virginia Commonwealth University to present training to
adult care providers. This training is required in 8 63.1-194.3 of the Code of Virginia and the
Appropriations Act which requires that licensing fees paid by assisted living facilities and adult
day care centers be used for provider training. In addition, training is offered to ALF staff by the
Alzheimer’s Association on an ongoing basis.

Each year VGEC develops a training needs assessment which is sent to licensed adult facilities
and Licensing staffs to identify possible training topic areas. VDSS maintains final approval on
training topics, curricula, and related training matters. The trainings are designed for all levels of
staff including direct care staffs, supervisors and administrators.

Training topics offered in FY ’06 included: Developing and Implementing Individualized
Services Plans; Managing Aggressive Behavior; Caring for Others, Helping Yourself: Mental
Iliness; Essential Skills for Caregivers: Observe, Document, and Report; Avoiding Burnout:
Caring for Others by Caring for Ourselves; Food! Glorious Food! Nutritional Needs of Elderly
and Disabled Adults; and, Person Centered Caring: Leadership. Sessions planned for FY ’07
include: Person Centered Caring: Leadership Series (phase 2); Developing and Implementing
Individualized Service Plans; Activities for the Cognitively Impaired; Adverse Medication
Reactions/Residents’ Rights; Safety and Preparedness; Grief, Transfer Trauma, and Dying;
Train-the-Trainer, Individualized Service Plans.

Licensing field offices also offer training both directly and through outside sources during their
provider meetings. Licensing personnel are the sole trainers for mandatory new provider
training; this service includes pre-application, application, and refresher training.

Problems Exist with the Data Field for License Type

The report expressed concern about two data fields and whether they could result in mis-
informing members of the public that consult the Department’s website.

There are two fields in the database that hold similar, but not necessarily identical, information.
The first field holds information about the type of license issued, while the second field holds
information about the facility’s performance profile or category. These should be identical at the
time of license issuance, but a facility’s performance may decline during the licensure period.
For example, at the time a two-year license is issued, field one would show that a two-year
license had been issued, while the second field would show that the facility’s performance level
was also “two.” The inspection schedule is tied by both statute and policy to the facility’s level
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of compliance with regulations. When the inspector returns to perform a monitoring inspection,
he/she may find that there have been changes in the facility’s performance that warrant more
frequent monitoring. This could be reflected by a change in the facility’s category designation in
the database. Because the license is a legal document, the terms of the license, including the
duration of the license, cannot be changed except by legal proceeding. If this is not warranted,
the end result could be a license duration of two years, but a category of “one” or even
“provisional.” Only the license type is posted on the public VDSS website, while the category
information is used as an internal management tool. (VDSS proposed language for the 2005
legislation that would have granted authority to shorten the duration of a license without appeal
if performance dropped below the level for which the license was issued, but this part of the
package was not adopted.)

Inconsistent Use of Enforcement Watch

VDSS acknowledges that enforcement watch has been used inconsistently by the field offices. A
new standard operating procedure was issued a few months ago and, although that document
clearly outlines procedures for placing a facility on enforcement watch, some offices have not
completed implementation. Changes are also being considered that will increase the use of
enforcement watch and aid in consistency.

Data Entry Errors and Failure to Submit Corrections

The Division of Licensing Programs Help and Information System (DOLPHIN) serves three
purposes — to manage data, manage program performance, and conduct research. Since the
development of DOLPHIN, the Division of Licensing Programs and its staff have been steadily
becoming more proficient in using DOLPHIN for each of these areas. We are still in the phase
of developing reports. Our first attempt at pulling together a detailed report of all the inspections
for a certain facility type during a specified time frame was for JLARC in March, 2006.
Although the report worked, we then discovered data entry omissions that have taken
considerable time and effort to analyze, repair and verify. Data entry accountability has been
addressed with staffs and some related software issues were addressed with the contract vendor.
Belatedly, and with apologies for the delay, the JLARC team was provided with a replacement
spreadsheet on June 2.

The Department has completed four phases of its reports development project, gradually building
a repertoire of reports that will serve it, and its stakeholders, well in terms of fundamental
information needs, such as basic work data, detecting data entry problems, and macro-tracking
facility compliance for general trends. Future report development will focus on targeting more
detailed problems with data entry and facility compliance, such as identifying patterns in
citations, flagging facilities with repeat violations, etc. As the capability to report more detailed
information increases, so will the capacity for quality improvement and research.
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Again, | thank the JLARC staff for its diligence and professionalism in preparing this
report and for the opportunity to respond on behalf of VDSS. If you have questions concerning
our response, | am available to discuss them with you at your convenience.

Sincerely,
Anthony Conyers, Jr.
c: The Honorable Marilyn B. Tavenner

Wallace G. Harris
Carolynne Stevens
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COMMONWEALTH of VIRGINIA

Robert A. Nebiker Department of Health Professions www.dhp.virginia.gov
Director ; TEL {B04) 662-9800
6803 Wast Broad Street, 5th Floor EAX [804) 662-9943
Richmond, Virginia 23230-1712 TDD (804) 682-7197

June 5, 2000

Philip A. Leone, Director
Joint Legislative Audit and Review Commission
Suite 1100, General Assembly Building, Capitol Square
Richmond, Virginia 23219
Phi
Dear Mr. Leone:
/
Thank you for forwarding to me the exposure draft of Impact of Assisted Facilities
Regulations: Status Report.

Relevant to the report, this agency is primarily concerned with the implementation of new
provisions of law regulating medication aides by the Board of Nursing and administrators of
assisted living facilities by the Board of Long Term Care Administrators. The report accurately
reflects the status of our efforts and activities in these areas. As noted, the regulations required
to implement the programs mandated by the 2005 Session of the General Assembly will not be
fully implemented until rules are finalized and individuals have the opportunity to comply.

This report provides valuable information about the nature, scope, funding and
performance of assisted living care in this Commonwealth, as well as regulatory activities that
are intended to improve the quality of care and services to residents. We appreciate the
opportunity to continue working with JLARC, other agencies and stakeholders in the future, as
we strive to meet the mandates of law.

Again, thank you for the exposure draft.

Sincerely,

Bt

Robert A. Nebiker

Cc:  The Honorable Marilyn Tavenner
Sandra Reen
Jay Douglas, RN
Sandra Ryals
Elaine Yeatts
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