REPORT OF THE
VIRGINIA CODE COMMISSION

Recodification of Title 64.1
of the Code of Virginia

TO THE GOVERNOR AND
THE GENERAL ASSEMBLY OF VIRGINIA

SENATE DOCUMENT NO. 15

COMMONWEALTH OF VIRGINIA
RICHMOND
2011




MEMBERS OF THE VIRGINIA CODE COMMISSION

John S. Edwards, Chairman
Bill Janis, Vice Chairman
Ryan T. McDougle
James M. LeMunyon
Patricia L. West
Charles S. Sharp
Robert L. Calhoun
Thomas M. Moncure, Jr.
Wesley G. Russell, Jr.
E.M. Miller, Jr.

J. Jasen Eige/Jeffrey S. Palmore
Robert L. Tavenner

STAFF
Division of Legislative Services

David Cotter, Senior Attorney
Lea Ann Robertson, Editor



COMMONWEALTH of VIRGINIA

Senator John S. Edwards VIRGINIA CODE COMMISSION 910 Capitol Street
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Recodification of Title 64.1 of the Code of Virginia
December 2011

To: The Honorable Robert F. McDonnell, Governor of Virginia
and
The General Assembly of Virginia

In accordance with its authority granted pursuant to § 30-152 of the Code of Virginia, the
Virginia Code Commission undertook the revision of Title 64.1 (Wills and Decedents’ Estates)
in June 2009. Since the title has not been revised since 1968, the current revision presents an
opportunity to (i) organize the laws in more logical manner; (ii) remove obsolete and duplicative
provisions; and (iii) improve the structure and clarity of the laws pertaining to wills, succession,
and the descent of property. Additionally, as a part of this opportunity, laws dealing with the
closely related subject matters of trusts and fiduciaries located in other parts of the Code have
been included in the current revision. Thus, Titles 26 (Fiduciaries Generally) and 31 (Guardian
and Ward), neither of which have ever been revised, as well as significant portions of Title 55
(Property and Conveyances) and Title 37.2 (Behavioral Health and Developmental Services)
have been included in the revision of Title 64.1.

The Commission was assisted by a Work Group comprised of Gary W. Lonergan, Esq.,
Assistant Commissioner of Accounts, City of Alexandria; John H. Rust, Jr., Esq., Commissioner
of Accounts, County of Fairfax; Philip R. Trapani, Jr., Esq., Commissioner of Accounts, City of
Norfolk; the Honorable Tommy L. Moore, Clerk, Botetourt County Circuit Court; James P. Cox,
Il, Esq., of MichieHamlett; Helen Lewis Kemp, Esq., of Virginia Estate Plans; Dana G.
Fitzsimons, Jr., Esq., of McGuireWoods; John T. Midgett, Esq., of Midgett & Preti; Martha L.
Sotelo, Esq., of Vaughan, Fincher & Sotelo; and Joseph E. Spruill, 111, General Counsel to the
Virginia Bankers Association, and later Matt Bruning, Director of Government Relations for the
Virginia Bankers Association. The contributions by the Work Group were invaluable and the
Commission wishes to express its sincere gratitude to the Work Group members for all of the
time and effort they contributed to the revision of Title 64.1. The Commission also wants to
extend its appreciation to members of the project's mailing list. These contributors represent a



cross section of stakeholders and interested groups and their expertise proved to be an invaluable
resource to the Commission and its staff.

The Virginia Code Commission recommends that the General Assembly enact legislation
during the 2012 Session to implement the revisions proposed in this report.
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EXECUTIVE SUMMARY

INTRODUCTION

Title 64.1 (Wills and Decedents’ Estates) contains provisions of the Code of Virginia that
address the function of wills, succession, and the descent of property in the Commonwealth.
Closely related to these provisions are the laws governing trusts and fiduciary relationships that
can be found in Titles 26 (Fiduciaries Generally) and 31 (Guardian and Ward), as well as certain
chapters in Titles 55 (Property and Conveyances) and 37.2 (Behavioral Health and
Developmental Services).

In June 1967, the Virginia Code Commission submitted its report on the proposed
revision of Title 64, which was published as House Document 5 of the 1968 Session. The Code
Commission's draft for the new Title 64.1 was enacted as Chapter 656 of the Acts of 1968.
When Title 64.1 was enacted in 1968, it contained seven chapters. In the ensuing 43 General
Assembly Sessions, four chapters have been added and one repealed, resulting in the existing
title comprised of 10 chapters (of which one chapter—Curtesy, Dower and Jointure—has had all
its provisions except one repealed). When the Code of 1950 was adopted, Title 26 contained six
chapters with one chapter being added, resulting in the existing title comprised of seven chapters,
and Title 31 contained four chapters, to which two were added and two were repealed, resulting
in the existing title still being comprised of four chapters. Of the six chapters or parts of chapters
relocated from Title 55, only one was in existence when the Code of 1950 was adopted. Of the
two chapters from Title 37.2, only one was in existence when the Code of 1950 was adopted and
the second was added during the 2011 Session. In the intervening years, chapters often have
been added at the end of the title, which has compromised any previous organizational scheme. It
has become appropriate to (i) organize the laws in more logical manner, (ii) remove obsolete and
duplicative provisions, and (iii) improve the structure and clarity of statutes pertaining to wills,
succession, descent of property, trusts, and fiduciaries.

ORGANIZATION OF TITLE 64.2

The title is renamed from Wills and Decedents’ Estates to Wills, Trusts, and Fiduciaries
to more accurately describe the title's scope. Title 64.2 consists of 27 chapters divided into five
subtitles: Subtitle 1 (General Provisions); Subtitle Il (Wills and Decedent’s Estates); Subtitle 111
(Trusts); Subtitle 1V (Fiduciaries and Guardians); and Subtitle VV (Provisions Applicable to
Probate and Nonprobate Transfers).

Subtitle I, containing proposed Chapter 1 (Definitions and General Provisions), consists
of title-wide definitions and provisions that are broadly applicable to wills, trusts, and fiduciaries.

Subtitle 11 contains proposed Chapters 2 through 6, which pertain to the descent of
property either through intestate succession or by will. Proposed Chapter 2 (Descent and
Distribution) includes provisions from existing Chapter 1 that govern generally intestate
succession. Proposed Chapter 3 (Rights of Married Persons) collects provisions that pertain to
the rights of married persons, including the right of a surviving spouse to take an elective share
of the decedent’s estate, from existing Chapter 1, existing Chapter 2, existing Article 5.1 of
Chapter 6, and existing Chapter 9. Proposed Chapter 4 (Wills) contains the provisions from
existing Chapter 3 dealing with the execution, construction, probate, and effect of wills.
Proposed Chapter 5 (Personal Representatives and Administration of Estates) pertains to the
appointment and duties of personal representatives administering a decedent’s estate from



existing Chapter 6. Proposed Chapter 6 (Transfers without Qualification) collects various
provisions taken from existing Chapter 3, existing Articles 2 and 2.1 of Chapter 6, and existing
Chapter 10 allowing for nonprobate transfers of assets of a decedent’s estate or transfers without
the need for the qualification of a personal representative.

Subtitle 111 contains proposed Chapters 7 through 11 and collects various uniform acts
enacted in Virginia dealing with the creation and management of trusts. With one exception, the
provisions in Subtitle 111 are all taken from Title 55. Proposed Chapter 7 (Uniform Trust Code)
relocates the Uniform Trust Code (UTC) from existing Chapter 31. In addition, the Uniform
Prudent Investor Act (UPIA), existing Article 2 of Chapter 3 of Title 26, has been incorporated
into proposed Chapter 7. Although the UPIA was promulgated by the National Conference of
Commissioners on Uniform State Laws (NCCUSL) prior to the promulgation of the UTC,
NCCUSL incorporated the UPIA into the UTC and a similar incorporation has been made in
proposed Chapter 7. Proposed Chapter 9 (Uniform Custodial Trust Act) relocates the Act from
existing Chapter 2.1. Proposed Chapter 10 (Uniform Principal and Income Act) relocates the
Act from existing Chapter 15.1. Proposed Chapter 11 (Uniform Prudent Management of
Institutional Funds Act) relocates the Act from existing Article 1.2 of Chapter 15.

Subtitle 1V is divided into four parts and contains proposed Chapters 12 through 21,
which pertain to various fiduciary relationships. Part A (Fiduciaries) consists of proposed
Chapters 12 through 15 that consist of the bulk of the provisions relocated from Title 26.
Proposed Chapters 12 (Commissioners of Accounts) and 13 (Inventories and Accounts) are made
up primarily of sections from existing Chapter 2 and deal with the office of the commissioner of
accounts and the commissioners duties in administering estates. Proposed Chapter 14
(Fiduciaries Generally) deals with the qualifications, appointments, duties, and removal or
resignation of fiduciaries in general and consists of provisions from existing Chapters 1, 4, and 5.
Proposed Chapter 15 (Investments) controls how a fiduciary may invest the property in his
possession and is taken from existing Chapter 3.

Part B (Powers of Attorney) contains proposed Chapter 16 (Uniform Power of Attorney
Act), which relocates the Act from existing Chapter 7 of Title 26.

Part C (Guardianship of Minor) contains proposed Chapters 17 thorough 19, which
pertain to the appointment and duties of guardians for minors. Proposed Chapter 17
(Appointment of Guardian) includes provisions from existing Chapters 1 and 2 of Title 31
dealing with the appointment of guardians. Proposed Chapter 18 (Custody and Care of Ward
and Estate) consists of sections from existing Chapter 3 and sets forth the duties of such
guardians. Proposed Chapter 19 (Virginia Uniform Transfers to Minors Act) relocates the Act
from existing Chapter 6.

Part D (Guardianship of Incapacitated Persons) contains proposed Chapters 20 and 21
that address the appointment and duties of guardians and conservators for incapacitated adults.
Proposed Chapter 20 (Guardianship and Conservatorship) contains the provisions from existing
Chapter 10 of Title 37.2 and deals with the appointment of guardians and conservators and sets
forth their duties. Proposed Chapter 21 (Uniform Adult Guardianship and Protective
Proceedings Jurisdiction Act) relocates the Act from existing Chapter 10.1.

Subtitle V contains proposed Chapters 22 through 27 and collects various provisions that
are applicable to both probate and nonprobate transfers. Proposed Chapter 22 (Uniform
Simultaneous Death Act), which establishes a default rules addressing survivors to avoid



disputes caused by simultaneous or quickly successive deaths of persons between whom rights
pass upon death, was relocated from existing Chapter 4. Proposed Chapter 23 (Persons
Presumed Dead) includes provisions from existing Chapter 5 establishing the rules for
determining when a presumption of death may apply to a person who cannot be located and
whose death cannot be proved. Proposed Chapter 24 (Conservators of Property of Absentees)
contains provisions from existing Chapter 6 of Title 26 setting forth when a conservator for the
property of an absentee may be appointed. Proposed Chapter 25 (Acts Barring Property Rights)
consists of the provisions that make up Virginia’s slayer statute from existing Chapter 22 of Title
55. Proposed Chapter 26 (Uniform Disclaimer of Property Interests Act) relocates the Act that
sets out rules governing the effect of refusals to take property by gift or inheritance from existing
Chapter 8.1. Proposed Chapter 27 (Release of Powers of Appointment) contains provisions from
existing Chapter 16 of Title 55 establishing how a person granted a power of appointment may
release such power.

Other Affected Titles

As noted previously, all of existing Titles 26 and 31 and chapters from existing Titles
37.2 and 55 are transferred to proposed Title 64.2. In addition, several sections (8§ 26-40
through 26-43, and parts of 26-44) have been combined into one section (proposed § 2.2-4519
(Investment of funds by the Virginia Housing Development Authority and the Virginia
Resources Authority)) and relocated to Chapter 45 (Investment of Public Funds Act) of Title 2.2.

An outline of the organization of proposed Title 64.2 is included as Appendix A.
Changes Made Throughout Title 64.2

An explanation of the significant changes made in each chapter is provided in a note that
precedes each chapter. Each section is followed by a drafting note describing any changes made
in the section. If a section drafting note states "no change,” the section contains no changes other
than renumbering. If a drafting note states "technical changes,"” the section contains changes to
the text. These technical changes may range from the insertion of clarifying punctuation to a
thorough modernization of archaic writing style. When sections contain structural or substantive
changes, such as the deletion or addition of language, the drafting note describes the reason for
the proposed change.

Many of the technical changes arose from the Code Commission’s determination that
terminology should be clear, consistent, and modern. The following list provides a representative
sample of the most significant.

e Short titles have been eliminated as unnecessary in light of the title-wide application of §
1-244, which states that the caption of a subtitle, chapter, or article operates as a short
title citation.

e References to "court of competent jurisdiction,” "appropriate court,” or “court,” or the
clerk thereof, have been changed to “circuit court” in order to clearly set forth the court
with jurisdiction over the matters included in the title.

e Where appropriate, references to “commissioner” have been changed to “commissioner
of accounts” to avoid confusion with commissioners in chancery.

e References to “protective order” have been changed to “conservatorship order” in
Chapter 21 (Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act) to



avoid confusion with the typical way “protective order” is used in the Code, i.e., an order
to protect individuals from harassment.

Substantive Changes Proposed In Title 64.2

When the Code Commission has approved a substantive change to a provision of existing

law, it is noted in the drafting note for the affected section. These substantive changes include:

Existing 88 64.1-5.1 and 64.1-5.2 provide that a judgment determining a person’s
parentage entered pursuant to Virginia’s current or former paternity statutes constitutes
sufficient evidence of paternity. Proposed 88 64.2-102 and 64.2-103 replace the
reference to Virginia’s paternity statutes and provide that a paternity judgment entered by
any court of competent jurisdiction is sufficient evidence of paternity. The effect of the
change is to include paternity judgments entered by other states that are entitled to full
faith and credit in Virginia under the U.S. Constitution.

Existing § 64.1-48 provides that it is unlawful for any person who is not an attorney to
advertise in a newspaper an offer to draft a will. In proposed § 64.2-402, this prohibition
has been expanded to include all advertisements in general, not just those made in
newspapers, as the current provision seemed unduly limiting in light of modern means of
communication.

Existing § 64.1-69.1 provides that a spouse who has been omitted by the other spouse’s
will may still inherit unless it appears from the face of the will or from the terms of a
premarital or martial agreement executed pursuant to Virginia’s Premarital Agreement
Act (PAA) that the omission was intentional. Proposed § 64.2-422 eliminates the
reference to the PAA so as to allow valid premarital or marital agreements executed in
Virginia prior to the effective date of the PAA or such agreements executed outside of the
Commonwealth to be given effect.

Existing 8 64.1-77 provides that clerks of the circuit court have the authority to appoint
appraisers of estates of decedents. Prior to 1998, § 64.1-133 provided that clerks would
appoint such appraisers upon request. However, 8 64.1-133 was repealed in 1998, so
proposed § 64.2-444 eliminates this authority to appoint an appraiser.

Existing 8 64.1-138 provides that the marriage of an unmarried woman serving as a
personal representative does not extinguish her authority or make the husband a personal
representative in her right. This section was deleted as obsolete.

Existing 8 31-1 provides that the parents of a legitimate unmarried minor are the joint
natural guardians of such child with equal legal powers and rights. Proposed § 64.2-1700
expands this provision to encompass illegitimate children. The United States Supreme
Court has held that treating married and unmarried parents differently constitutes a
violation of the Equal Protection Clause of the Fourteenth Amendment of the U.S.
Constitution. See Stanley v. Illinois, 405 U.S. 645, 92 S. Ct. 1208 (1972). See also
Beyah v. Shelton, 231 Va. 432, 434, 344 S.E.2d 909 (1986) (holding that an unmarried
father has standing to object to a petition to change the name of the child and that, in light
of Stanley, the contrary conclusion “may deprive the unwed father of the equal protection
of the laws guaranteed him by the Fourteenth Amendment to the United States
Constitution.”).



TITLE-64-164.2.
WILLS, TRUSTS, AND FIDUCIARIES.

SUBTITLE 1.
GENERAL PROVISIONS.

CHAPTER 1.
DEFINITIONS AND GENERAL PROVISIONS.

Drafting note: Separate articles have been created for definitions and for the
sections of a general nature. Definitions of terms used throughout the title have been
collected in one location. However, in those instances where a chapter, article, or section
defines a terms in a unique manner, that definition is retained for use in that chapter,
article, or section. The provisions relocated to the proposed General Provisions article
generally come from the existing Wills chapter and are moved due to a particular section’s
general applicability to other instruments in addition to wills.

Acrticle 1.
Definitions.

§-64.1-01 64.2-100.-Definition-of "bona-fide-purchaser” Definitions.

As used in this title, unless the context otherwise requires:

"bena Bona fide purchaser” means a purchaser of property for value who has acted in the
transaction in good faith. Notice of a seller's marital status, or notice of the existence of a
premarital or marital agreement, does not affect the status of a bona fide purchaser. A
"purchaser"” is one who acquires property by sale, lease, discount, negotiation, mortgage, pledge,
or lien or who otherwise deals with property in a voluntary transaction, other than a gift. A
purchaser gives "value" for property acquired in return for a binding commitment to extend
credit to the transferor or another as security for or in total or partial satisfaction of a pre-existing
claim, or in return for any other consideration sufficient to support a simple contract.

"Fiduciary" includes a guardian, committee, trustee, executor, conservator, or personal
representative.

"Personal representative™ includes the executor under a will or the administrator of the
estate of a decedent, the administrator of such estate with the will annexed, the administrator of
such estate unadministered by a former representative, whether there is a will or not, any person
who is under the order of a circuit court to take into his possession the estate of a decedent for
administration, and every other curator of a decedent's estate, for or against whom suits may be
brought for causes of action that accrued to or against the decedent.

"Trustee" means a trustee under a probated will or an inter vivos trust instrument.

"Will" includes any testament, codicil, exercise of a power of appointment by will or by a
writing in the nature of a will, or any other testamentary disposition.




Drafting note: The definition of “personal representative” is based on the definition
in 8§ 1-234. The definition of fiduciary is based on the definition in § 8.01-2. The definition
of “will” has been relocated from existing § 64.1-45. There are also technical changes.

§-64-1-71-1 64.2-101. Construction of generic terms.

In the interpretation of wills and trusts, adopted persons and persons born out of wedlock
are included in class gift terminology or terms of relationship in accordance with rules for
determining relationships for purposes of intestate succession unless a contrary intent-shah
appear_appears on the face of the will or trust. In determining the intent of a testator or settlor,
adopted persons are presumptively included in such terms as "children,” "issue,” "kindred,"
"heirs," "relatives,” "descendents" or similar words of classification and are presumptively
excluded by such terms as "natural children,” "issue of the body," "blood kindred," "heirs of the
body," "blood relatives,” "descendents of the body" or similar words of classification. In the
event that a fiduciary makes payment to members of a class to the exclusion of persons born out
of wedlock of whose claim of paternity or maternity the fiduciary has no knowledge, the
fiduciary shall not be held liable to such persons for payments made prior to knowledge of such
claim. This section shall apply to all inter vivos trusts executed after July 1, 1978, and to all wills
of decedents dying after July 1, 1978, regardless of when executed.

Drafting note: Technical changes.

Article 2.
General Provisions.

8-64-1-5-1 64.2-102. Meaning of child and related terms.

If, for purposes of this title or for determining rights in and to property pursuant to any
deed, will, trust or other instrument, a relationship of parent and child must be established to
determine succession or a taking by, through, or from a person:

1. An adopted person is the child of an adopting parent and not of the biological parents,
except that adoption of a child by the spouse of a biological parent has no effect on the
relationship between the child and either biological parent.

2. The parentage of a child resulting from assisted conception-shat-be_is determined as
provided in Chapter 9 (8 20-156 et seq.) of Title 20.

3.—h-eases—not-covered Except as otherwise provided by subdivision 1 or 2-hereof, a
person born out of wedlock is a child of the mother. That person is also a child of the father, if:

a. The biological parents participated in a marriage ceremony before or after the birth of
the child, even though the attempted marriage was prohibited by law, deemed null or void, or
dissolved by a court; or

b.—Fhe—paternity Paternity is established by clear and convincing evidence, including
scientifically reliable genetic testing, as set forth in §-64-1-5.2 64.2-103; however, paternity
establishment_established pursuant to this subdivision-b-shal-be_is ineffective to qualify the
father or his kindred to inherit from or through the child unless the father has openly treated the
child as his and has not refused to support the child.




4. No claim of succession based upon the relationship between a child born out of
wedlock and a deceased parent of such child shall be recognized unless, within one year of the
date of the death of such parent (i) an affidavit by such child or by someone acting for such child
alleging such parenthood has been filed-within-one-year-of the-date-of the-death-of such-parent in
the clerk’s office of the circuit court of the jurisdiction wherein the property affected by such
claim is located, and_(ii) an action seeking adjudication of parenthood is filed in an appropriate
circuit court—within—satd—time. However,—sueh_The one-year_limitation period—shal—rur_runs
notwithstanding the minority of such child—Fhe-Hmitationperiod-of the preceding-sentence-shal,
however it does not apply in those cases where the relationship between the child born out of
wedlock and the parent in question is—#) established by (a) a birth record prepared upon
information given by or at the request of such parent;-er{)-by (b) admission by such parent of
parenthood before any court or in writing under oath; or—{H-by (c) a previously—eeneluded
proceeding entered judgment establlshlnq such parent's paternity by a court having jurisdiction to
determine-pa m
seg-)-of Fitle 20 hIS Qaternlty

5. Unless otherwise specifically provided therein, an order terminating residual parental
rights under § 16.1-283-shal-terminate terminates the rights of the parent to take from or through
the child in question but the order-shal_does not otherwise affect the rights of the child, the
child's kindred, or the parent's kindred to take from or through the parent or the rights of the
parent's kindred to take from or through the child.

Drafting note: Technical changes. See the Drafting note for proposed 8§ 64.2-103 for
the reason for the change in clause (c) of subdivision 4.

§-64-1-5:2 64.2-103. Evidence of paternity.

A. For the purposes of this title, evidence-that-aman-is-the-father paternity of a child born
out of wedlock shall be_established by clear and convincing_evidence, and_such evidence may
includebutshal-not-be-limited-to; the following:

1. That he cohabited openly with the mother during all of the-ter 10 months immediately
prior to the time the child was born;

2. That he gave consent to a physician or other person, not including the mother, charged
with the responsibility of securing information for the preparation of a birth record that his name
be used as the father of the child upon the birth-reeerds record of the child;

3. That he allowed by a general course of conduct the common use of his surname by the

child;

4. That he claimed the child as his child on any statement, tax return, or other document
filed and signed by him with any local, state, or federal government or any agency thereof;

5. That he admitted before any court having jurisdiction to-try-and-dispese-of-the-same
determine his paternity that he is the father of the child;

6. That he voluntarily admitted paternity in writing; under oath;




7. The results of scientifically reliable genetic tests, including DNA tests, weighted with
all the evidence; or

8. Other medical, scientific, or anthropological evidence relating to the alleged parentage
of the child based on tests performed by experts.

lawful-wedlock-to-the-man;-that judgment-shall-beB. A judgment establishing a father's paternity
made by a court having jurisdiction to determine his paternity is sufficient evidence of paternity
for the purposes of this section.

Drafting note: The revisions to the last paragraph, which is now proposed
subsection B, are substantive and provide that any paternity judgment from a court of
competent jurisdiction constitutes sufficient evidence of paternity. This would have the
effect of including judgments from other states which are entitled to full faith and credit in
Virginia. Currently, the language limits the application of the section to Virginia paternity
judgments. There are also technical changes.

8-64-1-45:2 64.2-104. Incorporation by reference;letter—of-instruction-or—memeorandum
into a will, power of attorney, or trust instrument.

A. The following original documents may be incorporated by reference into a will, power
of attorney, or trust instrument:

1. A letter or memorandum to the fiduciary or agent as to the interpretation of
discretionary powers of distribution where the will, power of attorney, or trust instrument
provides_grants the fiduciary or agent the power to make distributions to beneficiaries in the
discretion of the fiduciary or agent; and

2. A letter or memorandum stating the views or directions of the maker of the will, power
of attorney, or trust instrument as to the exercise of discretion by the fiduciary or agent in making
health care decisions for the maker.

B. No provision in the original document sought to be incorporated by reference under
this section is enforceable if it contradicts or is inconsistent with a provision of the incorporating
will, power of attorney, or trust instrument, including if it alters the possession or enjoyment of
trust property or the income therefrom as directed in the trust instrument.

C. This section shall not prevent the incorporation by reference of any writing into any
other writing that would otherwise be effective under 8-64-1-45-1 64.2-400 or under any other
law of incorporation by reference.

D. The maker shall sign and have notarized the documents referenced in subsection A
and may prepare the documents before or after the execution of the will, power of attorney, or
trust instrument.

Drafting note: Technical changes.




8-64-1-57 64.2-105. Incorporation by reference of certain powers of fiduciaries into will
or trust instrument.

A. For purposes of this section:

"Environmental law" means any federal, state, or local law, rule, regulation, or ordinance
relating to protection of the environment or human health.

"Estate” includes all interests in the real or personal property of a decedent passing by
will or by intestate succession.

"Fiduciary" includes one or more individuals or corporations having trust powers, and
includes the fiduciary of the estate of a decedent and the trustee of an inter vivos or testamentary
trust. Any substitute, added, or successor fiduciary shall have all of the powers hereby provided
for the fiduciary named in the will or trust instrument.

"Hazardous substances" means any substances defined as hazardous or toxic or otherwise
reqgulated by any environmental law.

HB. The following powers, in addition to all other powers granted by law, may be
incorporated in whole or in part in any will or trust instrument by reference to this section:

&1. To keep and retain any or all investments and property, real, personal or mixed,
including stock in the fiduciary-astitution, if the-same-be fiduciary is a corporation,_in the same
form as they-may-be are at the time-they the investments and property come into the custody of
said _the fiduciary, regardless of the character of-same-or the investments and property, whether
they are such as then would be authorized by law for investment by fiduciaries, or whether a
disproportionately large part of the trust or estate remains invested in one or more types of
property, for such time as the fiduciary-shal-deem_deems best, and to dispose of such property
by sale, exchange, or otherwise as and when such fiduciary-shal-deem deems advisable.

&b2. At the discretion of the fiduciary, to receive additions to the estate from any
source, in cash or in kind, and to hold, administer, and distribute such additions as a part of and
under the same terms and conditions as the estate then currently held.

{b)3. To sell, assign, exchange, transfer and convey, or otherwise dispose of, any or all of
the investments and property,-either real, personal or mixed,~which-may-be that are included in,
or may at any time become part of the trust or estate upon such terms and conditions as the
fiduciary, in his absolute discretion,+may-deem deems advisable, at either public or private sale,
either for cash or deferred payments or other consideration, as-sueh the fiduciary-may-determine;
and-for determines. For the purpose of selling, assigning, exchanging, transferring, or conveying
the—same_such investments and property, the fiduciary has the power to make, execute,
acknowledge, and deliver any and all instruments of conveyance, deeds of trust, or assignments
in such form and with warranties and covenants as-sueh the fiduciary-may-deem deems expedient
and proper; and in the event of any sale, conveyance, exchange, or other disposition of any of the
trust or estate, the purchaser shall not be obligated in any way to see to the application of the
purchase money or other consideration passing in connection therewith.




bH4. To grant, sell, transfer, exchange, purchase, or acquire options of any kind on
property held by such trust or estate or acquired or to be acquired by such trust or estate or held
or owned by any other person.

{e)yA{eh)HHRepealed:}

{d)5. To lease any or all of the real estate;-which-may-be that is included in or_may at any
time become a part of the trust or estate; upon such terms and conditions as-satd the fiduciary; in
his sole judgment and discretion,—+may-deem deems advisable;-and-any. Any lease-erleases made
by-such the fiduciary may extend beyond the term of the trust or administration of the estate and,
for the purpose of leasing-said_such real estate,_the fiduciary has the power to make, execute,
acknowledge, and deliver any and all instruments, in such form and with such covenants and
warranties as-sueh the fiduciary-may-deem deems expedient and proper.

{&)6. To vote any stocks, bonds, or other securities held by-sueh the fiduciary at any
meeting of stockholders, bondholders, or other security holders, and to delegate the power to so
vote to attorneys-in-fact or proxies under power of attorney, restricted or unrestricted.

7. To borrow money for such periods of time and upon such terms and conditions as to
rates, maturities, renewals, and security as to-sueh_the fiduciary-shal-seem_seems advisable,
including the power to borrow from the fiduciary, if the fiduciary-be is a bank, for the purpose of
paying_(i) debts, taxes, or other charges against the trust or estate or any part thereof, and_(ii)
with prior approval of the court for any proper purpose of the trust or estate-and. The fiduciary
has the power to mortgage or pledge such portion of the trust or estate as may be required to
secure such-tean-er loans; and, as maker or endorser, to renew existing loans.

#H8. To make loans or advancements to the executor or other representative of the
grantor's estate in case such executor or other representative is in need of cash with which to pay
taxes, claims, or other indebtedness of the grantor's estate; but no assets acquired from a
qualified retirement benefit plan under § 2039 (c) of the Internal Revenue Code shall be-se used
to make such loans or advancements, and such assets shall be segregated and held separately
until all claims against the estate for debts of the decedent or claims of administration have been
satisfied. Such loans or advancements may be secured or unsecured, and the trustee-shaH _is not
be liable in any way for any loss resulting to the trust or estate by reason of the exercise of this
authority.

{6)9. To compromise, adjust, arbitrate, sue on or defend, abandon, or otherwise deal with
and settle claims; in favor of or against the trust or estate as the fiduciary-shall-deem deems best,
and his decision-shal-be is conclusive.

h)10. To make distributions in cash or in kind or partly in each at valuations to be
determined by the fiduciary, whose decision as to values shall be conclusive.

D )] leck]

$H11l. To repair, alter, improve, renovate, reconstruct—and, or demolish any of the
buildings on the real estate held by-sueh the fiduciary and to construct such buildings and
improvements thereon as-such the fiduciary-mays in his discretion,-deem deems advisable.
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&)12. To employ and compensate, out of the principal or-the income, or both as to the
fiduciary-shal-seem_seems proper, agents, accountants, brokers, attorneys-in-fact, attorneys-at-
law, tax specialists, licensed real estate brokers, licensed salesmen, and other assistants and
advisors deemed by the fiduciary to be needful for the proper administration of the trust or estate,
and to do so without liability for any neglect, omission, misconduct, or default of any such agent
or professional representative provided he was selected and retained with reasonable care.

h13. To rely upon any affidavit, certificate, letter, notice, telegram, or other paper or
upon any telephone conversation believed by-sueh the fiduciary to be genuine and upon any
other evidence believed by-such the fiduciary to be sufficient, and to be protected and-saved held
harmless-a for all payments or distributions required to be made hereunder if made in good faith
and without actual notice or knowledge of the changed condition or status of any person
receiving payments or other distributions upon a condition.

m)14. To retain any interest held by-sueh_the fiduciary in any business, whether as a
stockholder or security holder of a corporation, a partner, a sole proprietor, or otherwise, for any
length of time, without limitations, solely at the risk of the trust or estate and without liability on
the part of the fiduciary for any losses resulting therefrom;_including the power to_(i) participate
in the conduct of such business and take or delegate to others discretionary power to take any
action with respect to its management and affairs—whieh_that an individual could take as the
owner of such business, including the voting of stock; and the determination of any or all
questions of policy;-te (ii) participate in any incorporation, reorganization, merger, consolidation,
recapitalization, or liquidation—thereof of the business;—te (iii) invest additional capital in,
subscribe to additional stock or securities of, and loan money or credit with or without security
to, such business out of the trust or estate property;-te (iv) elect or employ as directors, officers,
employees, or agents of such business, and compensate, any persons, including the fiduciary or a
director, officer, or agent of the fiduciary;-te_(v) accept as correct financial or other statements
rendered by the business from time to time as to-his_its conditions and operations except when
having actual notice to the contrary;-te (vi) regard the business as an entity separate from the
trust or estate with no duty to account to any court as to-his_its operations;-te_(vii) deal with and
act for the business in any capacity, including any banking or trust capacity and the loaning of
money out of the fiduciary's own funds, and to be compensated therefor; and-te_(viii) sell or
liquidate such interest or any part thereof at any time. If any business shall be unincorporated,
contractual and tort liabilities arising out of such business shall be satisfied, first, out of the
business, and second, out of the trust or estate; but-itis-intended-that in no event shall there be a
liability of the fiduciary, and if the fiduciary-shat-be_is held liable,-sueh the fiduciary-shat-be_is
entitled to indemnification from, first, the business, and second, the trust or estate—a-the-order
named.—Sueh_The fiduciary—shal—be is entitled to such additional compensation as is
commensurate with the time, effort, and responsibility involved in his performance of services
with respect to such business. Such compensation for services rendered to the business may be
paid by-such the fiduciary from the business or from other assets or from both as the fiduciary, in
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his discretion,—may—determine_determines to be advisable;_however, the amount of such
additional compensation;-hewever-shat-be is subject to the final approval of the court.

)15. To do all other acts and things not inconsistent with the provisions of the will or
trust in which these powers are incorporated-which-suech_that the fiduciary—may—deem _deems
necessary or desirable for the proper management of the trusts herein created, in the same
manner and to the same extent as an individual-might-er could do with respect to his own
property.

{6)}16. To hold property in-his_the fiduciary's name or in the name of nominees.

{p)17. During the minority, incapacity, or the disability of any beneficiary,-thefiduciary
mays_and in-his_the sole discretion_of the fiduciary, to distribute income and principal to-such the
beneficiary in any-ene of the following ways:<3) (i) directly to-satd_the beneficiary;<2} (ii) to a
relative, friend, guardian, conservator, or committee, to be expended by such person for the
education, maintenance, support, or benefit of-said_the beneficiary;—3)_(iii) by-himself the
fiduciary expending the same for the education, maintenance, support, or benefit of-said_the
beneficiary;<4) (iv) to an adult person or bank authorized to exercise trust powers as custodian
for a minor beneficiary under the Uniform Transfers to Minors Act (8-31-37 64.2-1900 et seq.) to
be held by such custodian under the terms of such act; or<{5)_(v) to an adult person or bank
authorized to exercise trust powers as custodial trustee for a beneficiary who is incapacitated as
defined in 8-55-34-1 64.2-900, under the Uniform Custodial Trust Act (8-55-34-1 64.2-900 et
seq.) to be held as custodial trustee under the terms of such act.

{4)18. To continue and carry on any farming operation transferred to-him_the fiduciary

and to operate such farms and any other farm which may be acquired-and—n-se-deing;-by-way-of
Hustrationand-not-in-Hmitation-ef-hispewers,to including the power to (i) operate the farm with

hired labor, tenants, or sharecroppers;—te_(ii) hire a farm manager or a professional farm
management service to supervise the farming operations;-te (iii) lease or rent the farm for cash or
for a share of the crops;-te (iv) purchase or otherwise acquire farm machinery-and, equipment,
and livestock;-te (v) construct, repair, and improve farm buildings of all sorts-reeded necessary,
in-its the fiduciary’s judgment, for the operation of the farm;-+te_(vi) make loans or advances or to
obtain-sueh_loans or advances from any source, including the fiduciary at the prevailing rate-er
rates of interest for farm purposes-sueh-as_including for production, harvesting, or marketing,-e¢
for the construction, repair, or improvement of farm buildings, or for the purchase of farm
machinery-e¢, equipment, or livestock;-te_(vii) employ approved soil conservation practices in
order to conserve, improve, and maintain the fertility and productivity of the soil;—te_(viii)
protect, manage, and improve the timber and forest on the farm and sell the timber and forest
products when it is to the best interest of the estate or trust;-te (ix) ditch and drain damp or wet
fields and areas of the farm when-and-where needed;te (x) engage in livestock production, if it is
deemed advisable, and to construct such fences and buildings and plant such pastures and crops
as may be necessary to carry on-sueh a livestock program;-te (xi) execute contracts, notes, and
chattel mortgages relating to agriculture with the Commodity Credit Corporation, the United
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States Secretary of Agriculture, or any other officer or agency of the federal or state
governments, to enter into acreage reduction agreements, to make soil conservation
commitments, and to do all acts necessary to cooperate with any governmental agricultural
program; and_(xii) in general,-te employ the methods of carrying on the farming operation that
are in common use by the community in which the farm is located—+nasmueh-as. As the duties
that the fiduciary is requested to assume with respect to farming operations may considerably
enlarge and increase-his_the fiduciary’s usual responsibility and work as fiduciary,is-agreed
that the fiduciary—shall—-be is entitled to such additional reasonable compensation as is
commensurate with the time, effort, and responsibility involved in his performance of such
services.

)19. To purchase and hold—peticies—of life insurance_policies on the life of any
beneficiary, or any person in whom the beneficiary has an insurable interest, and pay the
premiums thereon out of income or principal as-he the fiduciary deems appropriate; provided,
however, that the decision of the beneficiary of any trust otherwise meeting the requirements of 8
2056-(b)-(5) of the Internal Revenue Code of 1954, as amended, shall control in respect to the
purchase or holding of apeliey-ef life insurance policy by the trustee of such trust.

{s)20. To make any election, including any election permitted by statutes enacted after
the date of execution of the will or trust instrument, authorized under any law requiring, or
relating to the requirement for, payment of any taxes or assessments on assets or income of the
estate or in connection with any fiduciary capacity, regardless of whether any property or income
is received by or is under the control of the fiduciary, including,-but-net-tmited-to; elections
concerning the timing of payment of any such tax or assessment, the valuation of any property
subject to any such tax or assessment, and the alternative use of items of deduction in computing
any tax or assessment and including specifically elections permitted by statutes enacted after the

©21. To comply with environmental law:

Za. To inspect property held by the fiduciary, including interests in sole proprietorships,
partnerships, or corporations and any assets owned by any such business enterprise, for the
purpose of determining compliance with environmental law affecting such property and to
respond to a change in, or any actual or threatened violation of, any environmental law affecting
property held by the fiduciary;

2b. To take, on behalf of the estate or trust, any action necessary to respond to a change
in, or prevent, abate, or otherwise remedy any actual or threatened violation of, any
environmental law affecting property held by the fiduciary, either before or after the initiation of
an enforcement action by any governmental body;

3c. To refuse to accept property in trust if the fiduciary determines that any property to be
transferred to the trust either is contaminated by any hazardous substance or is being used or has
been used for any activity directly or indirectly involving any hazardous substance which could
result in liability to the trust or otherwise impair the value of the assets held therein;
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4d. To disclaim any power granted by any document, statute, or rule of law-which that, in
the sole discretion of the fiduciary, may cause the fiduciary to incur personal liability under any
environmental law; and

5e. To charge the cost of any inspection, review, abatement, response, cleanup, or
remedial action authorized herein against the income or principal of the trust or estate;.

{)22. To resign as-a fiduciary if the fiduciary reasonably believes that there is or may be
a conflict of interest between-i_him in-#s_his fiduciary capacity and in-#s_his individual capacity
because of potential claims or liabilities which may be asserted against-#_him on behalf of the
trust or estate because of the type or condition of assets held therein.

3)C. For the purposes of this section, unless the will or trust instrument expresses a
contrary intention, the incorporation by reference of powers enumerated by this statute shall refer
to those powers existing at the time of death and reference to powers under the Uniform Gifts to
Minors Act in an instrument executed prior to July 1, 1989, shall be construed to refer to the
Uniform Transfers to Minors Act (8-31-37.64.2-1900 et seq.).

4)D. This section-is-netintended-and shall not be construed to affect the application of
the standard of judgment and care as set forth in-Axticle-2 the Uniform Prudent Investor Act (8§

26-45:3 64.2-780 et seq.)-of Chapter3-of Fitle26.
{5)E. In the event that the will or trust instrument-shalcentain_contains a provision in

favor of a surviving spouse of the testator or grantor, the powers—abeve enumerated_in this
section shall-ir-re-way not be construed or interpreted-in-any-fashion-which-might to cause the
bequest to fail to qualify for the marital deduction permitted under the federal estate tax law,
unless the will or trust instrument shall specifically provide to the contrary. A fiduciary acting
under a construction or interpretation of a power,—which where such action is otherwise
reasonable under the circumstances, shall incur no responsibility for acts taken in good faith

which_that are otherwise thereafter contended to—be—in—a—fashion—which—might cause

disqualification for the marital deduction.—Fhe—prevision—of-this_This subsection—shat—-apply
applies without regard to-the-time when the will or trust was executed or probated or when the

testator died in relation to the effective date of this section or amendments thereto.
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Drafting note: Technical changes primarily designed to modernize language.

8-64-1-57-1 64.2-106. Grant of-sueh_certain powers to personal representative or trustee
by circuit court.
A. Upon_the motion of a personal representative or trustee, a circuit court may grant to

the—sole personal representative or trustee,—H—there—is—only—one—or—to—al—thepersonal

representatives-or-trustees—H-there-is-more-than-one; all or a part of-such the powers-as that may
be incorporated by reference pursuant to §£44%¥ 64.2-105.-As-used-in-this-sectionthe-terms

an—m{estate—eleeedem—sﬂestate If there is more than one personal representatlve or trustee, the
court may specify as to whether the consent of all personal representatives or trustees or a
majority thereof shall be required_to act, and in absence of such specification, the consent of all
such personal representatives or trustees to-such act shall be required.

B. Such motion shall be filed in the circuit court in which the personal representative or
trustee qualified, or if there was no qualification, the circuit court for the jurisdiction in which the
grantor resides or resided at the time of his death, a trustee resides, or a corporate trustee has an
office. Such motion may be ex parte; however, the court, in its discretion, may require such
notice to and the convening of interested parties as it may deem proper in each case.
Notwithstanding the granting of or the failure to grant such powers, the court shall have
continuing jurisdiction to confer powers in addition to those previously granted or to revoke any
or all such powers previously granted by the court. Such additional grant or revocation may also
be ex parte.

C. The court may, in granting or withholding such powers,—take—into—consideration
consider (i) whether the personal representative or trustee was nominated by the decedent, the
grantor, or the beneficiaries;_(ii) the number and capacity of the beneficiaries and their ability or
inability to consent to the acts of the personal representative or trustee which are otherwise
within the scope of §-64-1-57 64.2-105;_(iii) the relationship of the personal representative or
trustee to the beneficiaries;_(iv) the character of the estate to be administered, including any real
estate which would be within the scope of the powers granted by the provisions of §-64-1-57
64.2-106; and_(v) the capacity of the personal representative or trustee to perform under the
powers conferred and to answer for any acts for which he might be held accountable under his
bond.

The court, in its discretion, may attach further conditions to such grant of power in any
manner which it shall deem necessary and proper.
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D. In no case shall_a court grant any-pewer-or powers-be-granted-hereunderby-any-court,
if the grant of such-pewer-er powers would be contrary to the intention of the testator or grantor

as implied from or as expressed in the will or trust instrument, or would otherwise be
inconsistent with the disposition-theretr made_in the will or trust instrument.

Drafting note: Technical changes.

864-1-572 64.2-107. Power granted to personal representatives to make election
regarding marital deduction as to certain qualifying terminable interest property; binding effect
of election.

A. For purposes of this section, “personal representative” includes the trustee of a
qualified terminable interest property trust if there has been no qualification of a personal
representative for the estate of the decedent who created the trust.

B. Personal representatives, whether heretofore or hereafter qualified, are hereby granted
the power to make the election on the return of their decedents as required pursuant to § 2056-(b)
(7) of the United—States Internal Revenue Code of 1954, as amended,—or—+renumbered—or
suecessive—provision; to obtain the marital deduction for bequests or devises of qualifying
terminable interest property in favor of the surviving spouse created under a will or inter vivos
trust of the decedent.

C. If the personal representative determines in good faith to make or not to make such an
election and does not act imprudently in making such decision, the decision shall be final and
binding upon all of the beneficiaries of the estate.

Drafting note: Technical changes.

8-64-1-57.3 64.2-108. Power granted to personal representatives and trustees to donate
conservation_or open-space easements.

Personal representatives and trustees, whether heretofore or hereafter qualified or
appointed, are hereby granted the power to donate a conservation easement as provided in the
Virginia Conservation Easement Act (§ 10.1-1009 et seq.) or an open-space easement as
provided in the Open-Space Land Act (8 10.1-1700 et seq.) on any real property of their
decedents and settlors, in order to obtain the benefit of the estate tax exclusion allowed under §
2031(c) of the-United-States Internal Revenue Code of 1986, as amended, provided they have the
written consent of all of the heirs, beneficiaries, and devisees whose interests are affected
thereby. Upon petition of the personal representative or trustee, the circuit court may give
consent on behalf of any unborn, unascertained, or incapacitated heirs, beneficiaries, or devisees
whose interests are affected thereby after determining that (i) the donation of the conservation
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easement will not adversely affect such heirs, beneficiaries, or devisees, or (ii) it is more likely
than not that such heirs, beneficiaries, or devisees would consent if they were before the court
and capable of giving consent. A guardian ad litem shall be appointed to represent the interests
of any unborn, unascertained, or incapacitated persons.

Drafting note: Technical changes.

SUBTITLE II.
WILLS AND DECEDENTS' ESTATES.

CHAPTER-%2.
DESCENT AND DISTRIBUTION.

Drafting note: Provisions dealing with the rights of married persons that are in
existing Chapter 1 of Title 64.1 will be relocated to proposed Article 1 of Chapter 3 of
Subtitle 11 of Title 64.2.

8-64-1-1 64.2-200. Course of descents generally; right of Commonwealth if no other heir.
WhenA. The real estate of any—pemen—hawng—ﬁﬂe%w—m&kesta&e—ef—m#w&anee—sh&”

and—f-em&l& decedent not effectlvely dlsposed of by WI|| descends and passes bv intestate

succession in the following course:

Firstl. To the surviving spouse of the-intestate decedent, unless the-intestate decedent is
survived by children or their descendants, one or more of whom are not children or their
descendants of the surviving spouse, in which case, two-thirds of-sueh_the estate-shalpass
descends and passes to-aH the—intestate's decedent's children and their descendants, and-the
remaining one-third of-sueh _the estate-shalpass descends and passes to the-intestate’s surviving
spouse.

Seecend?. If there-be_is no surviving spouse, then the-whele-shall-ge estate descends and
passes to-aH the intestate’s decedent's children and their descendants.

Fhird3. If there-be is none-sueh of the foregoing, then to-his-er-herfather-and-mother the
decedent's parents, or to the-supviver surviving parent.

Fourth4. If there-be is none-such of the foregoing, then to-his—er—her the decedent's
brothers and sisters, and their descendants.

FHth5. If there-be_is none-sueh of the foregoing, then-ene-meiety-shat-go one-half of the
estate descends and passes to the paternal—the-otherte-the kindred and one-half descends and
passes to the maternal kindred; of the-irtestate; decedent in the following course:

Sixtha. First-to-the-grandfatherand-grandmether To the decedent’s grandparents, or to the
SuFvYeF surviving grandparent.

Seventhb. If there-be is none of the foregoing, then to the decedent's uncles and aunts,
and their descendants.

Erghfehc If there-be_is none-sueh of the foreqomq then to the-great-grandfathers-or-great

decedent's great-grandparents.
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Ninthd. If there—be_is none_of the foregoing, then to the brothers and sisters of the
grandfathers-and-grandmethers decedent's grandparents, and their descendants.

Fenthe. And so on, in other cases, without end, passing to the nearest lineal ancestors,
and the descendants of such ancestors.

EleventhB. If there-be are either no_surviving paternal kindred-the-whele-shall-go-to-the
or no surviving maternal kindred;-anrd-ifthere-be-no-maternal-kindred,-the-whole-shall-go-to-the
paternal-kindred, the whole estate descends and passes to the paternal or maternal kindred who
survive the decedent. If there-be are neither maternal nor paternal kindred, the whole-shal-go-te
the-kindred-of the-husband-er-wife,-in-the-Hike-course estate descends and passes to the kindred of
the decedent's most recent spouse, if any, provided that the decedent and the spouse were
married at the time of the spouse’s death, as if such-husband-erwife spouse had died_intestate and
entitled to the estate.

C. If there is no other heir of a decedent'’s real estate, such real estate is subject to escheat
to the Commonwealth in accordance with Chapter 10 (8 55-168 et seq.) of Title 55.

Drafting note: Primarily technical changes to modernize language. Proposed
subsection C, providing for the escheat of real estate if no other heirs exist, is new language
and is designed to mirror existing 8 64.1-12 which deals with personal property accruing to
the Commonwealth if no other heirs exist.

8-64-1-11 64.2-201. Distribution of personal estate; right of Commonwealth if no other
distributee.

When-any-person-shal-die-intestate-asto-hisA. The surplus of the personal estate or any
part thereof_of any decedent,—the—surplus— after payment of funeral expenses, charges of
administration, and debts and subject to the provisions of Article-5:1 2 (§£4—L—151—1 64. 2 309 et
seq.) of Chapter-6

debfes—sha#pas&am-b&elﬁmbﬁed—t&and—amenq 3, not effectlvely dlsposed of by WI|| passes by

intestate succession and is distributed to the same persons, and in the same proportions,-te-whem

and-inwhich as real estate-is-directed-to-descend descends pursuant to § 64.2-200.-However—if

B. If there is no other distributee of a decedent's personal estate, such personal estate shall
accrue to the Commonwealth.

Drafting note: Relocated from existing 8 64.1-11 with technical changes to
modernize language. Existing § 64.1-12 is relocated to proposed subsection B with technical
changes.

Draftlng note: Relocated to proposed 8§ 64.2-202.
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8-64-1-3 64.2-202. When-parties persons take per capita and when per stirpes; collaterals
of the half blood.

i , i - A. A decedent’s estate, or each half portion of such
estate when division is required by subdivision A 5 of 8 64.2-200, shall, except when otherwise
provided in subdivision A 1 of § 64.2-200, be divided into as many equal shares as there are (i)
heirs and distributees who are in the closest degree of kinship to the decedent and (ii) deceased
persons, if any, in the same degree of kinship to the decedent who, if living, would have been
heirs and distributees and who left descendants surviving at the time of the decedent’s death. One
share of the estate or half portion thereof shall descend and pass to each such heir and distributee
and one share shall descend and pass per stirpes to such descendants.

B. Notwithstanding the provisions of subsection A, collaterals of the half blood shall
inherit only half as much as those of the whole blood.

Drafting note: Technical changes to modernize language; changes do not affect the
share of an estate taken by an heir. Subsection B consists of the language relocated from
existing 8 64.1-2 with technical changes.

§-64-1-4 64.2-203. When—alienage—of-ancestornot-to—barinheritance rights of certain

individuals.

, i /A, Except as otherwise provided
by law, no person is barred from inheriting because such person or a person through whom he
claims his inheritance is or has been an alien.

B. A person who is related to the decedent through two lines of relationship is entitled to
only a single share based on the relationship that would entitle him to the larger share.

Drafting note: The language of existing § 64.1-4, which is now proposed subsection
A, has been expanded to provide that aliens can inherit through intestate succession.
Existing § 64.1-4 only provides that the fact that the ancestor of a person who takes
through intestate succession is or was an alien does not preclude inheritance, but is silent as
to the alienage of the person himself. This is not, however, an expansion of Virginia law as
aliens may acquire property by descent pursuant to 8 55-1. Subsection B consists of the
language relocated from existing § 64.1-6.1. There are also technical changes to modernize
language.

§64.1-5:
Drafting note: Repealed by Acts 1978, c. 647.

§64-1-6-
Drafting note: Repealed by Acts 1978, c. 647.
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Draftlng note: Relocated to proposed 8§ 64.2-203.

§64-1-F
Drafting note: Repealed by Acts 1978, c. 647.

Drafting note: Repealed by Acts 1994, c. 919.

§64-1-8:
Drafting note: Repealed by Acts 1978, c. 647.

§-64-1-8.1 64.2-204. Afterborn heirs.

Relatives of the decedent conceived before his death but born thereafter, and children
resulting from assisted conception born after decedent's death who are determined to be relatives
of the decedent as provided in Chapter 9 (8§ 20-156 et seq.) of Title 20, shall inherit as if they had
been born during the lifetime of the decedent.

Drafting note: No change.

§64-1-9:
Drafting note: Repealed by Acts 1970, c. 568.

8-64-1-10 64.2-205. Right of entry or action for land not affected by descent cast.
The right-ef to make entry on or_bring an action-fer to recover land-shah_is not-be tolled
or defeated by descent cast.

Drafting note: Technical changes intended to make language consistent with
language used in 88 8.01-236 and 8.01-237 that establish the applicable statute of
limitations for such actions.

Drafting note: Relocated to proposed 8 64.2-201.
§-64-1-17 64.2-206. In-division-of-estate-of-intestate—advancements-to-be Advancements

brought into hotchpot.

When-any the descendant of a-persen-dying-intestate-as-to-his-estate,-or-anypart-thereof;
shal-havereceived-from-such-intestatein-his_decedent receives any property as an advancement
from the decedent during the decedent's lifetime; or under-his the decedent's will,-any-estate—+eal

orpersonal—by-way-of advancement; and-he—orany the descendant, or any descendant of his,
shal-come—into—thepartition—and_is also to receive a distribution of-the any portion of the

decedent's intestate estate-with-the-etherparceners—and-distributees—sueh, real or personal, the
advancement shall be brought into hotchpot with the-whele intestate estate—+eal-and-personal;
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descended-or-distributableand-thereupon-such-party-shal-be and the descendant is entitled to his
proper portion of the entire intestate estate,real-and-persenal including such advancement.

Drafting note: Technical changes to modernize language.

CHAPTER 3.
RIGHTS OF MARRIED PERSONS.

Article 1.
Elective Share of Surviving Spouse.

Drafting note: Provisions dealing with the rights of married persons that are in
existing Chapter 1 of Title 64.1 have been relocated to proposed Article 1 of Chapter 3 of
Subtitle Il of Title 64.2. Proposed Article 1 also incorporates the sole section remaining in
existing Chapter 2 (8 64.1-19.2). Proposed Chapter 3 is designed to collect the various
provisions dealing with the rights of married persons under one chapter.

8§ 64.2-300. Definitions.

As used in this article, the terms "estate” and "property" shall include insurance policies,
retirement benefits exclusive of federal social security benefits, annuities, pension plans, deferred
compensation arrangements, and employee benefit plans to the extent owned by, vested in, or
subject to the control of the decedent on the date of his death or the date of an irrevocable
transfer by him during his lifetime. All such insurance policies and other benefits are included in
the terms "estate” and "property" notwithstanding the presence of language contained in any
statute otherwise providing that neither they nor their proceeds shall be liable to attachment,
garnishment, levy, execution, or other legal process or be seized, taken, appropriated, or applied
by any legal or equitable process or operation of law or any other such similar language.

Drafting note: This is a new section that relocates identical definitions that are
repeated in both subsection D of existing § 64.1-16.1 and subsection F of existing 8 64.1-
16.2. There are also technical changes.

§-64-1-19-2 64.2-301. Dower or curtesy abolished.

The interests of dower and curtesy are abolished. However, the abolition of dower and
curtesy pursuant to this section shall not change or diminish the nature or right of (i) any dower
or curtesy interest of a surviving spouse whose dower or curtesy vested prior to January 1, 1991,
or (ii) a creditor or other interested third party in any real estate subject to a right of dower or
curtesy.

The rights of all such parties, and the procedures for enforcing such rights, shall continue
to be governed by the laws in force prior to January 1, 1991.

Drafting note: Relocated from § 64.1-19.2. No change.

8-64-1-13 64.2-302. When and how elective share may be claimed_by surviving spouse.

A Whether-or-neot A surviving spouse may claim an elective share regardless of whether
(i) any provision for-a-husband-er-wife_the surviving spouse is made in the-speuse’s_decedent's
will, or (ii) the speuse decedent dies intestate;the.
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B. The surviving-husband-er-wife_spouse of a decedent who dies domiciled in-this_the
Commonwealth may;_claim an elective share in the decedent's augmented estate within six
months from the later of (i) the time of the admission of the_decedent's will to probate or (ii) the
qualification of an administrator on the decedent's intestate estate—elatm-an-elective-share-n-the
speuse's-augmented-estate. The claim to an elective share shall be made either in person before
the court having jurisdiction over administration of the decedent's estate, or by a writing recorded
in-sueh_the court; or the clerk's office thereof, upon such acknowledgment or proof as would
authorize a writing to be admitted to record under Chapter 6 (8 55-106 et seq.) of Title 55.

BC. The right, if any, of the surviving-husband-erwife_spouse of a decedent who dies
domiciled outside-this_of the Commonwealth to take an elective share-ameunt based upon the
value of property in this the Commonwealth is governed by the law of the decedent's domicile at
death.

Drafting note: Technical changes.

§8—64-1-14 64.2-303. Extension of time until after determination of—suit_action for
construction of will or extent of augmented estate.

If (i) a will is of doubtful import as to the amount or value of the property the-husband-or
wife surviving spouse of the-testator decedent is to receive thereunder or (ii) the composition or
value of the augmented estate is uncertain, and-a-suit-in-equity-is-pending-wherein_an action to
resolve such issues-witbe—reselved is pending, the court in which the-suit_action is pending
shall,_upon the application of the surviving spouse made within the six-month period-specified
set forth in 8-64-1-13_64.2-302,—onthe—application—of the—surviving—speuse; enter an order

extending the time within which the-surviveris—te surviving spouse may make_a claim for an

elective share—fer-sueh. Such additional period-beyond-the-six-month-period-as-witlallow-the
surviverreasonable-time. within which to make a claim for an elective share shall not-te exceed

ninety 90 days,for-making-theclaim-foran-elective-share after a final order has been entered in
such suit, either by a trial court or any appellate court to which it is appealed.
Drafting note: Technical changes.

§64-1-15;
Drafting note: Repealed by Acts 1970, c. 70.

8-64-1-16 64.2-304. Rights upon claiming an elective share.

If_a claim for an elective share is made, the surviving spouse-shah;_is entitled to (i) one-
third of the decedent's augmented estate if the decedent left surviving children or their
descendants,-have-one-third or (ii) one-half of the decedent's augmented estate;-er if the decedent
left no_surviving children or their descendants-survive,-the-surviving-speuse-shal-have-one-half
of-such-augmented-estate. The surviving spouse-shal-be_is entitled to interest at the legal rate
specified in § 6.2-301 from the date of the decedent's death to the date of satisfaction of the
elective share.

Drafting note: Technical changes.
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8-64-1-16-1 64.2-305. Augmented estate; exclusions; valuation.

A. The augmented estate means the_decedent's entire estate passing by-testate will or
intestate succession, real and personal, after payment of allowances and exemptions—elected
under Article-5-1 2 (8§ 64-1-1511 64.2-309 et seq.)-ofChapter6 of this-title_chapter, funeral
expenses, charges of administration-whieh_that shall not include federal or state transfer taxes,
and debts, and to which is added-the-sum-of the following amounts:

1. The value of property, other than tangible personal property received by gift and the
proceeds thereof, owned or acquired by the surviving spouse at the decedent’s death, to the extent
the property is derived from the decedent; by any means other than-testate by will or intestate
succession; without-a full consideration in money or money's worth;

2. The value of property, other than tangible personal property received by gift and the
proceeds thereof, derived by the surviving spouse from the decedent without-a full consideration
in money or money's worth; by any means other than by-testate will or intestate succession, and
transferred by the surviving spouse at any time during the marriage to a person other than the
decedent, which would have been-ineludible_includable in the surviving spouse's augmented
estate if the surviving spouse had predeceased the decedent; and

3. The value of property transferred to anyone other than a bona fide purchaser by the
decedent at any time during the marriage to the surviving spouse, to or for the benefit of any
person other than the surviving spouse, to the extent that the decedent did not receive-adeguate
and full consideration in money or money's worth for the transfer, if the transfer-is-ef was any of
the following types:

a. Any transfer under which the decedent retained for his life, for any period not
ascertainable without reference to his death, or for any period which does not in fact end before
his death, the possession or enjoyment of, or the right to income from, the property;

b. Any transfer to the extent that the decedent retained for his life, for any period not
ascertainable without reference to his death, or for any period which does not in fact end before
his death,—a_the power, either alone or in conjunction with any other person, to revoke or to
consume, invade, or dispose of the principal for his own benefit;

c. Any transfer whereby property is held at the time of the decedent's death by the
decedent and another with right of survivorship; or

d. Any transfer made to or for the benefit of a donee within the calendar year of the
decedent's death or any of the five preceding calendar years to the extent that the aggregate value
of the transfers to the donee exceeds $10,000 in that calendar year.

B.-Neothing-herein-shall-cause-to-be-included-in_Notwithstanding the provisions of this
section, the augmented estate_shall not include (i) the value of any property transferred by the
decedent during marriage with the written consent or joinder of the surviving spouse; (ii) the
value of any property, its income, or proceeds; received by the decedent, before or during the
marriage to the surviving spouse, by gift, will, intestate succession, or any other method or form
of transfer to the extent it-ks_was (a) received without full consideration in money or money's
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worth—before—orduring-the—marriage—to-thesurviving-spouse; from a person other than the
surviving spouse-te-the-extent-such-property—tncome,—orproceeds-were, and (b) maintained by

the decedent as separate property;-ef (iii) any transfer made to anyone other than the surviving
spouse prior to January 1, 1991, to the extent that such transfer-ts was irrevocable on that date; or
(iv) the value of any property excluded from the augmented estate pursuant to § 64.2-317.

C. Property is valued as of the decedent's death, except that property irrevocably
transferred-irrevoecably during the lifetime of the decedent is valued as of the date the transferee
came into possession or enjoyment_of the property if-that-eceurs-Ffirst such date precedes the date
of the decedent's death.

1. Life estates and remainder interests are valued in the manner prescribed in Article 2 (8
55-269.1 et seq.) of Chapter 15 of Title 55, and deferred payments and estates for years are
discounted to present value using the interest rate specified in § 55-269.1.

2. The value of an insurance policy that is irrevocably transferred during the lifetime of a
decedent is the cost of a comparable policy on the date of the transfer or, if such a policy is not
readily available, the policy's interpolated terminal reserve. The value of any premiums paid on
an insurance policy owned by another person is_only the amount of the premiums-enky paid and
not the insurance purchased or maintained with such premiums.

3. An initial interest in property owned as a joint tenant with survivorship is valued at the
time the interest is acquired, and a further interest received upon the death of a cotenant is valued
at the_time of the cotenant's death. Property owned jointly by persons married to each other-shah
be is rebuttably presumed to have been acquired with contributions of equal value by each
tenant. The mere creation of an indebtedness secured by jointly owned property is not a
contribution to its acquisition, but any satisfaction of such an indebtedness is a contribution. An
interest in a tenancy by the-entirety-shat-be_entireties is valued as if it were an interest in a joint
tenancy with survivorship. Joint accounts in financial institutions—shal—be are valued in
accordance with the provisions of Article 2 (8 6.2-604 et seq.) of Chapter 6 of Title 6.2.

Drafting note: The definitions contained in subsection D of § 64.1-16.1 have been
relocated to proposed § 64.2-300 in order to avoid the need to repeat them in other sections
in the article. Clause (iv) has been added to subsection B providing that the augmented
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estate does not include a decedent’s interest in one-half of that property to which the
Uniform Disposition of Community Property Rights at Death Act applies. This addition is
merely a restatement of current law that such property in not subject to the surviving
spouse’s right to an elective share under proposed § 64.2-317. There are also technical
changes.

§-64-1-16.2 64.2-306. Charging spouse with-gifts the value of property received; liability
of others for balance of elective share-determination;-satisfaction.

A. In determining the elective share,—values the value of property included in the
augmented estate-which-pass-or-have that passes or has passed to the surviving spouse, or-which
that would have passed to the spouse but-were was disclaimed,-are_is applied first to satisfy the
elective share-and_in order to reduce any contributions due from other recipients of transfers
included in the augmented estate.

B.-Remaining_The recipients of the remaining property of the augmented estate-is-se
apphed-that-Hability-for are liable to contrlbute the balance of the electlve share ef—the—sarwwng
speuse and_any interest thereon-i 3
estate in proportion to the value of their mterests%he#em

C. The only persons subject to contribution to make up the elective share-ef-the-surviving
speuse are (i)_an original-transferees transferee from or-appeintees appointee of the decedent, and
any subsequent gratuitous inter vivos-denees donee or-persens person claiming by-testate will or
intestate succession, to the extent such-persens-have person has the property or its proceeds on or
after the date of the decedent's death, and (ii) a fiduciary, as to the property under the fiduciary's
control at or after the time a fiduciary receives notice that a surviving spouse has claimed an
elective share in the decedent's estate. A corporate fiduciary shall not be considered to have
notice until it receives notice at its address as shown in the decedent's estate papers in the clerk's
office or, if there are no such papers or no address is shown therein, at the office of its registered
agent.

No other party is subject to contribution to make up the elective share even though the
party makes a payment or transfers an item of property or other benefit to any person with actual
knowledge that a surviving spouse has claimed an elective share in the decedent's estate.

D. Upon_the petition of the surviving spouse, the decedent's personal representative, or
any party in interest, the court having jurisdiction over_the administration of the decedent's estate
shall determine the amount of the elective share and the ratable portion of the elective share
attributable to each person liable to contribution. Such petition may be brought against fewer
than all persons—against_from whom relief could be sought, but no person is subject to
contribution in any-greater amount_greater than_that which he would have been if relief had been
secured against all persons subject to contribution.

E. Within-thirty 30 days after the court's determination of the contributions due under
subsection D becomes final and not subject to further appeal, any person liable to the surviving
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spouse for contribution may file with the court a written statement specifying any of the
following methods for satisfying his contribution and interest liability:

1. Conveyance_to the surviving spouse of a portion of the property included in the
augmented estate—which—portion—is equal in value to his liability on the date the contribution
statement is filed-as-previded-in-this-subsection;-hewever, or if, on the date of filing, the value of
the property included in the augmented estate is less than his liability,-he—may—convey—the
property conveyance to the surviving spouse_of the entire property included in the augmented
estate in full satisfaction;

2. Payment of the value of his liability in cash or, upon agreement of the surviving
spouse, other property; or

3. Partial conveyance and partial payment under subdivisions 1 and 2-abeve, provided
that the value conveyed and paid is equal to his liability.

In the event a contribution statement is not filed within-thirty 30 days, the court shall
enter an order specifying the method by which_a person's liability to the surviving spouse shall
be satisfied.

Drafting note: The definitions in subsection F, which are identical to those in
subsection D of § 64.1-16.1, have been relocated to proposed § 64.2-300. There are also
technical changes.

§-64-1-16-4 64.2-307. Rights in family residence.

Until the surviving spouse's rights in the principal family residence have been determined
and satisfied by an agreement between the parties or a final court decree, in cases (i) where the
principal family residence passes under the provisions of 8-64-1-1 64.2-200 and the-deceased
speuse_decedent is survived by children or their descendants, one or more of whom are not
children or their descendants of the surviving spouse, or (ii) where the surviving spouse claims
an elective share in the-deceased-spouse's_decedent's augmented estate_under this article, the
surviving spouse may hold, occupy, and enjoy the principal family residence and curtilage
without charge for rent, repairs, taxes, or insurance. If-sueh _the surviving spouse is deprived of
possession of the principal family residence and curtilage,-he-er-she-may—en upon the filing of a
complaint-ef for unlawful entry or detainer,_he is entitled to recover-the possession-thereof-with
of such residence and damages—for sustained by him by reason of such deprivation during the
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time-the—surviving-speuse_he was so deprived;—but-rething. Nothing in this section shall be
construed to impair the lien or delay the enforcement-thereef of such lien of-any-state—eity—of

eounty the Commonwealth or any locality for the taxes assessed upon the property.
Drafting note: Technical changes.

§-64-1-16-3 64.2-308. Statutory rights barred by desertion or abandonment.

A. If a-husband-or-wife spouse willfully deserts or abandons-his-or-her the other spouse
and such desertion or abandonment continues until the death of the_other spouse, the party who
deserted the deceased spouse shall be barred of all interest in the_decedent's estate-ef-the-ether by
intestate succession, elective share, exempt property, family allowance, and homestead
allowance.

B. If a parent willfully deserts or abandons his-er-her minor or incapacitated child and
such desertion or abandonment continues until the death of the child, the parent shall be barred
of all interest in the_child's estate-of-the-child by intestate succession-unless-the-parentresumes

| §64.1-18
Drafting note: Repealed by Acts 1981, c. 469.

CHAPTER 2.
CURTESY, DOWER AND JOINTURE.

Drafting note: All provisions in existing Chapter 2, except § 64.1-19.2, were repealed
effective January 1, 1991. Existing § 64.1-19.2 has been relocated to proposed Article 1 of
Chapter 3.

| §5§64.1-1964-1-19.1.
Drafting note: Repealed by Acts 1990, c. 831, effective January 1, 1991.
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Drafting note: Relocated to proposed 8§ 64.2-301.

Drafting note: Repealed by Acts 1990, c. 831, effective January 1, 1991.

Article 54 2.
Exempt Property and Allowances.

Drafting note: Existing Article 5.1 of Chapter 6 of Title 64.1 has been relocated to
proposed Article 2 of Chapter 3 of Title 64.2. Proposed Chapter 3 is designed to collect the
various provisions dealing with the rights of married persons under one chapter.

§-64.-1-151.1 64.2-309. Family allowance.

UponA. In addition to any other right or allowance under this article, upon the death of a
domiciliary-of-this decedent who was domiciled in the Commonwealth, the surviving spouse and
minor children whom the decedent was obligated to support are entitled to a reasonable
allowance in money out of the estate for their maintenance during the period of administration,
which allowance-may shall not continue for longer than one year if the estate is inadequate to
discharge all allowed claims. The family allowance may be paid as a lump sum-ir-ene-er-mere
instaliments not to exceed $18,000, or in periodic installments_not to exceed $1,500 per month
for one year. It is payable to the surviving spouse—tving; for the use of the surviving spouse
and minor children-—etherwise; or, if there is no surviving spouse, to the person having the care
and custody of the minor children;-but-in-ease. If any minor child is not living with the surviving
spouse, the family allowance may be made partially to the spouse and partially to the person
having the-ehild's care and custody of the child, as their needs may appear. If there are no minor
children, the allowance is payable to the surviving spouse.

B. The family allowance has priority over all claims against the estate.

C. The family allowance is in addition to any benefit or share passing to the surviving
spouse or minor children by the will of the decedent, by intestate succession, or by way of
elective share.

D. The death of any person entitled to_a family allowance terminates the person's right to
any allowance not yet paid.

Drafting note: The amount of the family allowance has been relocated from existing
8§ 64.1-151.4 to proposed subsection A, which is consistent with the location of the amounts
of exempt property (existing 8 64.1-151.2) and the homestead allowance (existing § 64.1-
151.3). There are also technical changes.
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§-64-1-151.2 64.2-310. Exempt property.

A. In addition to-the-famiy any other right or allowance_under this article, the surviving
spouse of a decedent who was domiciled in-this the Commonwealth is entitled from the estate to
value not exceeding $15,000 in excess of any security interests therein in household furniture,
automobiles, furnishings, appliances, and personal effects. If there is no surviving spouse, the
minor children of the decedent are entitled in equal shares to_such property of the same value. If
encumbered-chattels-are_the value of the exempt property selected-and-H-the-value in excess of
any security interestsplus-that-of-etherexempt-property, therein is less than $15,000, or if there
is not $15,000 worth of exempt property in the estate, the spouse or minor children are entitled to
other assets of the estate, if any, to the extent necessary to make up the $15,000 value.

RightsB. The right to exempt property and other assets_of the estate needed to make up a
deficiency of exempt property-have has priority over all claims against the estate,-but-not-ever
except the family allowance.

C. The right to exempt property is in addition to any benefit or share passing to the
surviving spouse or minor children by the will of the decedent, by intestate succession, or by way
of elective share.

Drafting note: Technical changes.

§-64-1-151.3 64.2-311. Homestead allowance.

A. In addition to-the any other right-te-family or allowance-and-exemptproperty—a under
this article, a surviving spouse of a decedent who was domiciled in-this_the Commonwealth is
entitled to a homestead allowance of $15,000. If there is no surviving spouse, each minor child
of the decedent is entitled to a homestead allowance amounting to $15,000, divided by the
number of minor children-ef-the-decedent.

B. The homestead allowance has priority over all claims against the estate,-but-not-over
except the-rightte family allowance and_the right to exempt property.

C. The homestead allowance is in lieu of any share passing to the surviving spouse or
minor children by the_decedent's will-of-the—decedent or by intestate succession; provided,
however, if the amount passing to the surviving spouse and minor children by the decedent’s will
of-the—decedent or by intestate succession is less than $15,000, then the surviving spouse or
minor children-shall-be are entitled to a homestead allowance in an amount-which; that when
added to the property passing to the surviving spouse and minor children by the decedent’s will
of the-decedent or by intestate succession,~wit-egual equals the sum of $15,000.

D. If the surviving spouse claims and receives an elective share of the decedent's estate
under 88 64-2-13 64.2-302 through-64-1-16_64.2-307, the surviving spouse shall not have the
benefit of any homestead allowance.

Drafting note: Technical changes.
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8-64-1-151.4 64.2-312. Source, determination, and documentation of family allowance,
exempt property, and homestead allowance; petition for relief.

H-the—estate—is—otherwise—sufficient—propertyA. Property specifically bequeathed or
devised shall not be used to satisfy—rights the right to exempt property and_the homestead
allowance_if there are sufficient assets in the estate otherwise to satisfy such rights. Subject to
this restriction, the surviving spouse or the guardian of the minor children may select property of
the estate as exempt property and_the homestead allowance. The personal representative may
make these selections if the surviving spouse or the guardian of the minor children is unable or
fails to do so within a reasonable time, or if there is no guardian of the minor children. The
personal representative may execute a deed of distribution to establish the ownership of property
taken as_the homestead allowance or exempt property, which deed, if executed, shall: (i) describe
the property with reasonable certainty; and (ii) state the value of each asset included therein. The
personal representative may determine the family allowance in a lump sum—net-exceeding
$18,000; or periodic installments—ret-exceeding—$1,500—per—month—for—one—year—and—he_in
accordance with § 64.2-309. The personal representative may disburse funds of the estate in
payment of the family allowance and_in payment of any part of the exempt property or_the
homestead allowance; that is payable in cash.

B. The personal representative or any interested person aggrieved by any selection,
determination, payment, proposed payment, or failure to act under this section may petition the
circuit court for appropriate relief,~which—+rehef-may-prowide_including the award of a family
allowance that is larger or smaller than-thatwhich what the personal representative determined or
could have determined. Such petition may be ex parte; provided, however, that the court in its
discretion may require such notice to and the convening of interested parties as it may deem
proper in each case.

Drafting note: The amount of the family allowance has been relocated to subsection
A of proposed § 64.2-309. There are also technical changes.

8-64-1-151.5 64.2-313. When and how exempt property and allowances may be claimed.

Fhe_Any election to take_a family allowance, exempt property—and, or a homestead
allowanceerany-of-them—may shall be made within one year from the_decedent's death-efthe
testator—or—intestate. The election shall be made either in person before the court having
jurisdiction over probate or administration of the decedent's estate, or by a writing recorded in
the court, or the clerk’s office thereof, upon such acknowledgment or proof as would authorize a
writing to be admitted to record under Chapter 6 (8§ 55-106 et seq.) of Title 55.

Drafting note: Technical changes.

§-64-1-151.6 64.2-314. Waiver.

A. The right of a_decedent's surviving spouse to a homestead allowance in the estate of a
deceased-spouse_decedent as provided in 8-64-1-1513 64.2-311 may be waived during the
deceased-spouse's decedent's lifetime only by execution of a marital or premarital agreement in
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accordance with Chapter 8 (8 20-147 et seq.) of Title 20 or by execution of a waiver provided (i)
the waiver is in writing, (i) the language of the waiver mentions homestead allowance in
conspicuous language, and (iii) the waiver has been signed by the surviving spouse.

B. The right to the family allowance and exempt-articles-aHewanee property, as provided
in 88 64-1-151.1 64.2-309 and-64-1-151.2 64.2-310, may be waived during the-deceased-spouse's
decedent's lifetime only by execution of a marital or premarital agreement made in accordance
with Chapter 8 (8 20-147 et seq.) of Title 20.

Drafting note: Technical changes.

CHAPRTER 9Article 3.
Uniform Disposition of Community Property Rights at Death Act.

Drafting note: Existing Chapter 9 has been relocated to proposed Article 3 of
proposed Chapter 3 of Title 64.2, which is designed to collects the various provisions
dealing with the rights of married persons under one chapter.

Existing Chapter 9 is based on the Uniform Disposition of Community Property
Rights at Death Act promulgated by the National Conference of Commissioners on
Uniform State Laws in 1971, and there is little variation between the language of the Act as
promulgated and as adopted in Virginia.

§-64.-1-197 64.2-315. Application.

This-chapter article applies to the disposition at death of the following property acquired
by a married person:

1. All personal property, wherever situated:

a. Which was acquired as or became, and remained, community property under the laws
of another jurisdiction;-e¢

b.-AH Which, all or the proportionate part of that property, was acquired with the rents,
issues, or income of, or the proceeds from, or in exchange for, that community property; or

c.-Fraceable Which is traceable to that community property;

2. All or the proportionate part of any real property situated in the Commonwealth which
was acquired with the rents, issues or income of, the proceeds from, or in exchange for, property
acquired as, or which became and remained, community property under the laws of another
jurisdiction, or property traceable to that community property.

Drafting note: Technical changes.

§-64-1-198 64.2-316. Presumptions.

In determining whether this—ehapter article applies to specific property, the following
rebuttable presumptions apply:

1. Property acquired during marriage by a spouse of that marriage while domiciled in a
jurisdiction under whose laws property could then be acquired as community property is
presumed to have been acquired as, or to have become and remained, property to which this

chapter article applies; and
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2. Real property situated in the Commonwealth and personal property wherever situated
acquired by a married person while domiciled in a jurisdiction under whose laws property could
not then be acquired as community property, title to which was taken in a form which created
rights of survivorship, is presumed not to be property to which this-chapter article applies.

Drafting note: Technical changes.

§-64.1-199 64.2-317. Disposition upon death.

Upon death of a married person, one-half of the property to which this—chapter article
applies is the property of the surviving spouse and is not subject to testamentary disposition by
the decedent or distribution under the laws of intestate succession of-this the Commonwealth.
One-half of that property is the property of the decedent and is subject to testamentary
disposition or distribution under the laws of intestate succession of-this the Commonwealth. With
respect to property to which this-chapter article applies, the_decedent's one-half of the property-of
the-decedent is not subject to the surviving spouse's right to an elective share under §-64-1-13
64.2-302.

Drafting note: Technical changes.

8-64-1-200 64.2-318. Perfection of title of surviving spouse.

If the title to any property to which this-chapter article applies was held by the decedent
at the time of death, title of the surviving spouse may be perfected by an order of the court or by
execution of an instrument by the personal representative or the heirs or-devisee devisees of the
decedent with the approval of the commissioner of accounts. Neither the personal representative
nor the court in which the decedent's estate is being administered has a duty to discover or
attempt to discover whether property held by the decedent is property to which this—chapter
article applies, unless a written demand is made by the surviving spouse or the spouse's
successor in interest.

Drafting note: Technical changes.

8-64-1-201 64.2-319. Perfection of title of personal representative, heir or devisee.

If the title to any property to which this-chapter article applies is held by the surviving
spouse at the time of the decedent's death, the personal representative or an heir or devisee of the
decedent may institute an action to perfect title to the property. The personal representative has
no fiduciary duty to discover or attempt to discover whether any property held by the surviving
spouse is property to which this-chapter article applies, unless a written demand is made by an
heir, devisee, or creditor of the decedent.

Drafting note: Technical changes.

§-64-1-202 64.2-320. Purchaser for value or lender.

A. If a surviving spouse has apparent title to property to which this—ehapter article
applies, a purchaser for value or a lender taking a security interest in the property takes his
interest in the property free of any rights of the personal representative or an heir or devisee of
the decedent.
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B. If a personal representative or an heir or devisee of the decedent has apparent title to
property to which this-ehapter article applies, a purchaser for value or a lender taking a security
interest in the property takes his interest in the property free of any rights of the surviving
spouse.

C. A purchaser for value or a lender need not inquire whether a vendor or borrower acted
properly.

D. The proceeds of a sale or creation of a security interest shall be treated in the same
manner as the property transferred to the purchaser for value or a lender.

Drafting note: Technical changes.

§-64-1-203 64.2-321. Creditor's rights.
This-chapter article does not affect rights of creditors with respect to property to which

this-chapter article applies.
Drafting note: Technical changes.

8-64-1-204 64.2-322. Acts of married persons.

The provisions of this-ehapter article do not prevent married persons from severing or
altering their interests in property to which this-chapter article applies.

Drafting note: Technical changes.

8-64-1-205 64.2-323. Limitations on testamentary disposition.

This-chapter article does not authorize a person to dispose of property by will if it is held
under limitations imposed by law preventing testamentary disposition by that person.

Drafting note: Technical change.

§-64-1-206 64.2-324. Uniformity of application and construction.

This-chapter article shall be so applied and construed as to effectuate its general purpose
to make uniform the law with respect to the subject of this-ehapter article among those states
which enact it.

Drafting note: Technical changes.

CHAPTER-34.
WILLS.

Article 1.
Requisites and Execution.

A A
v cH—ovv i CH— Ve arrcaioutoarty o v ary o O

Drafting note: Relocated to proposed § 64.2-100 which collects various definitions
used in proposed Title 64.2.
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8—64-1-45:1 64.2-400. Separate writing identifying recipients of tangible personal
property; liability for distribution; action to recover property.

A. If a will refers to a written statement or list to dispose of items of tangible personal
property not otherwise specifically bequeathed, the statement or list shall be given effect to the
extent that it describes items of tangible personal property and their intended recipients with
reasonable certainty and is signed by the testator although it does not satisfy the requirements for
a will. Bequests of a general or residuary nature, whether referring only to personal property or
to the entire estate, are not specific bequests for the purpose of this section.

B. The written statement or list may be (i) referred to as one-whieh that is in existence at
the time of the testator's death,-may-be (ii) prepared before or after the execution of the will,+may
be (iii) altered by the testator at any time, and-may-be (iv) a writing that has no significance apart
from its effect on the dispositions made by the will. When distribution is made pursuant to such a
written statement or list, a copy thereof shall be furnished to the commissioner of accounts along
with the legatee's receipt.

C. A personal representative shall not be liable for any distribution of tangible personal
property to the apparent legatee under the testator's will made without actual knowledge of the
existence of a written statement or list, nor shall he have any duty to recover property so
distributed. However, a person named to receive certain tangible personal property in a written
statement or list-which that is effective under this section; may recover that property, or its value
if the property cannot be recovered, from an apparent legatee to whom it has been distributed in
an action brought for that purpose within one year after the probate of the testator's will.

D. This section shall not apply to a writing admitted to probate as a will and, except as
provided herein, shall not otherwise affect the law of incorporation by reference.

Drafting note: Technical changes.
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Draftlng note: Relocated to proposed Chapter 6 (**Transfers without Quallflcatlon")
which collects the various nonprobate transfer provisions.

8-64-1-46 64.2-401. Who may make a will; what estate may be disposed of.

Everyperson—not-prohibitedby-§-64-1-47A. Except as provided in subsection B, any
individual may;—-by make a will;_to dispose of-any all or part of his estate-to-which-he-shal-be
entitled; at his death—and—wmeh that if not-se dlsposed of, would-develve—upon—his—heirs;
3 . end-te_otherwise pass by
intestate succession, including any estate, rlght or mterest—te—whwh that the testator may-be

subsequently become entitled_to—at—his—death,—notwithstanding—he—may—become—so—entitled
subsequenthy-te after the execution of the will.

B. An individual is not capable of making a will if he is (i) of unsound mind, or (ii) an
unemancipated minor.

Drafting note: Proposed subsection B incorporates existing § 64.1-47 with technical
changes and makes other technical changes to modernize language.

Drafting note: Relocated to subsection B of proposed 8§ 64.2-401.

8-64-1-48 64.2-402. Advertisements to draw wills prohibited; penalty.

NeAny person—firm-er-corperation-shall-advertisetr-any-newspaper that advertises any
direct or indirect offer-direct-orindireet; to draw any will or have any will drawn_is guilty of a
Class 3 misdemeanor, provided that the provisions of this section shall not apply to a duly
licensed attorney-at-law, partnership composed of duly licensed attorneys-at-law, or a
professional corporation or professional limited liability company incorporated or organized for
the practice of law so long as such attorney, partnership, or professional corporation conducts
such advertisement in accordance with the Rules of Court promulgated by the Supreme Court of
Virginia.

Drafting note: Eliminated language that limited application of the section to
newspaper advertisements only, thus expanding it to cover all advertisements. Also, the
unclassified misdemeanor has been replaced by a Class 3 misdemeanor. The penalty for a
Class 3 misdemeanor under 8§ 18.2-11 and the penalty under the existing § 64.1-48, i.e., a
fine not exceeding $500, are identical. It should also be noted that the unauthorized
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practice of law is a Class 1 misdemeanor pursuant to § 54.1-3904 which is punishable by
confinement in jail for up to 12 months, a fine of up to $2,500, or both under § 18.2-11.

§-64-1-49 64.2-403.
preetof-handwritingExecution of wills; requirements.

A. No will shall be valid unless it-be_is in writing and signed by the testator, or by some
other person in-his_the testator's presence and by his direction, in such_a manner as to make it
manifest that the name is intended as a signature;-and-moreoverunlessitbe.

B. A will wholly in the_testator's handwriting-ef-the-testator-the-signrature-shal-be is valid
without further requirements, provided that the fact that a will is wholly in the testator's
handwriting and signed by the testator is proved by at least two disinterested witnesses.

C. A will not wholly in the testator's handwriting is not valid unless the signature of the
testator is made, or the will_is acknowledged by-him the testator, in the presence of at least two
competent witnesses;_ who are present at the same time; and-sueh-witresses-shal who subscribe
the will in the presence of the testator;-but-re. No form of attestation_of the witnesses shall be
necessary.-H-the-will-be-wholy-in-the-handwriting-of-the testator-that-fact shat-be-proved-by-+

Drafting note: Primarily technical changes to modernize language. Relocated
provisions regarding holographic wills to proposed subsection B in order to ensure clarity.

§-64.1-49.1 64.2-404. Writings intended as wills-ete.

A. Although a document, or a writing added upon a document, was not executed in
compliance with 8-64-1-49 64.2-403, the document or writing shall be treated as if it had been
executed in compliance with 8-64-1-49 64.2-403 if the proponent of the document or writing
establishes by clear and convincing evidence that the decedent intended the document or writing
to constitute (i) the decedent's will, (ii) a partial or complete revocation of the will, (iii) an
addition to or an alteration of the will, or (iv) a partial or complete revival of his formerly
revoked will or of a formerly revoked portion of the will.

B. The remedy granted by this section (i) may not be used to excuse compliance with any
requirement for a testator's signature, except in circumstances where two persons mistakenly sign
each other's will, or a person signs the self-proving certificate to a will instead of signing the will
itself and (ii) is available only in proceedings brought in a circuit court under the appropriate
provisions of this title, filed within one year from the decedent's date of death and in which all
interested persons are made parties.

Drafting note: Technical changes.

8-64-1-51 64.2-405. Interested persons as competent witnesses.

No person-shal-be_is incompetent to testify for or against-the a will solely by reason of
any interest_he possesses in the will or the estate of the testator.

Drafting note: Technical changes.
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8-64-1-50 64.2-406. When-execution exercise of power of appointment by will valid.
NeAn exercise of a power of appomtment made by wHI—m—exe#eese—ef—&ny—pewer—sh&H

power complies with the requirements of § 64.2-403, notwithstanding that the instrument

creating the power expressly—reguire requires that a will made in execution of such power-shal
be executed with some additional or other form of execution or solemnity.
Drafting note: Technical changes to modernize language.

§64-1-52.
Drafting note: Deleted; section number is carried as "'reserved."

8-64-1-53 64.2-407. Will of personal estate of-seldiersseamen-and nonresidents.
NotWIthstandlng the prOV|5|ons of §§—64—L—49 64. 2 403 and—64—l—59 64.2- 406 -a-soldier

estate—as—he—rmgh{—heeefee#epe—have—elene—wd the WI|| of a person d0mICI|ed out of—tms the

Commonwealth at the time of his death shall be valid as to personal property in—this_the
Commonwealth; if-t-be the will is executed according to the law of the state or country in which
he_the person was so domiciled.

Drafting note: Provisions regarding soldiers and seamen have been relocated to
proposed § 64.2-408. There are also technical changes.

8—64-1-54_64.2-408. Presumption of formal execution of wills made by persons in
military service; will of personal estate of persons in military service and seamen.

A. A-testamentary-paper will executed-before-orafter-October1,-1940 by a person_while
in the military service of the United States, as_that term is defined-by in the-Seldiers~and-Sailors’
Relief-Aet-of1940 Servicemembers Civil Relief Act (50 U.S.C. app. 8 501 et seq.),-whie-in-such
service—purporting that purports on its face to be witnessed as required by §-64-1-49 64.2-403,
upon proof of the signature of the testator by any two disinterested witnesses, shall be presumed,
in the absence of evidence to the contrary, to have been executed in accordance with the
requirements of that section and shall be admitted to probate-in-tike-mannerand-with-like-effect
as if the formalities of execution were-duly-and-regularhy proved.

B. Notwithstanding the provisions of 8§ 64.2-403 and 64.2-406, a person while in the
military service of the United States, or a seaman or mariner while at sea, may dispose of his
personal estate in the same manner as he might heretofore have done.

Drafting note: Proposed subsection B incorporates provisions relocated from
existing 8 64.1-53. There are also technical changes to modernize language.
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Drafting note: Section will be replaced with an enactment clause that reads as
follows: "That the provisions of former § 64.1-55, which provide that holographic wills
admitted to probate in the Commonwealth prior to March 20, 1922, where the handwriting
was proved by one disinterested witness instead of two disinterested witnesses are validated
and are as binding and effectual as if proved by two witnesses shall continue to apply, and
shall apply only, to such holographic wills."**

8-64-1-56 64.2-409. Wills of living persons lodged for safekeeping with clerks of certain
courts.

Any A. A person or his attorney-fer-him may, during-his_the person's lifetime, lodge for
safekeeping with the clerk of-a_the circuit court-having-probate serving the jurisdiction-in-the
county-orcity-of-hisresidence_where the person resides any will executed by such person;-and
the. The clerk shall-thereupen receive such will and give the person lodging it a receipt-therefor.
The clerk shallthen (i) place the will in an envelope and seal it securely,-rumbering (ii) number
the envelope and-endersing-thereen_endorse upon it the name of the testator and the date on
which itds-se was lodged, and-shaH (iii) index the same alphabetically in a permanent index-kept

fer—the—pu%pese,—shemeg—the#em that shows the number and date such WI||—I-S—SG was deposned

Any B. An attorney-at-law, bank, or trust company-may—upen-helding_that has held a
willHedged-with-him-orit for safekeeping-by _for a client for_at least seven years-ermere; and

having_that has no knowledge of whether the-satd client is alive or dead after such time;_may
Iodge such will with the clerk as prowded |n—the|eFeeeeng—paragra|eh—feHA+h4eh—theeleﬁ<—eha+Lbe
virg subsection A.

C. The clerk shaII carefully preserve the envelope containing the will unopened until it is
returned to the testator or his nominee in-his_the testator's lifetime upon-his request_of the testator
or_his nominee in writing-therefor or until the death of the testator.-Shewld_If such will-be_is
returned—#_during the testator's lifetime-as—hereinbefore—provided and_is later returned to the
clerk, it shall be considered-as_to be a separate lodging under the provisions of this section.

D. Upon notice of the testator's death, the clerk shall open the will and deliver the same to
any person entitled to offer it for probate.

E. The clerk shall charge a fee of $2 for lodging, indexing, and preserving a will pursuant
to this section.

Provided,—theF. The provisions of this section-shal-be_are applicable only to the clerk's
office of a court-wherein-theretofore—has—been—entered—by where the judge or judges of such
court;_have entered an order authorizing the use of-is the clerk’s office for such purpose.

Drafting note: Technical changes to modernize language.
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Article 2.
Revocation;-ete and Effect.
Drafting note: Technical changes.

§64-1-58:
Drafting note: Repealed by Acts 1985, c. 431.

§-64-1-58-1 64.2-410. Revocation of wills generally.

A. If a testator-having-an with the intent to revoke a will or codicil, or some person at his
direction and in his presence, cuts, tears, burns, obliterates, cancels, or destroys a will or codicil,
or the signature thereto, or some provision thereof, such will, codicil, or provision thereof is
thereby void and of no effect.

B. If a testator executes a will_in the manner required by law or other writing in the
manner in which a will is required to be executed—and-such-will-or-otherwriting that expressly
revokes a—previeus_former will, such—previeus_former will, including any codicil thereto, is
thereby void and of no effect.

C. If a testator-duty executes a will or codicil-which-dees-net-expresshy-revoke-aformer
wHJ—er—eed&eH—bu{—theh in the manner required by law that (i) expressly revokes a part-thereof,
but not all, of a former will or codicil, or_(ii) contains provisions inconsistent-therewith with a
former will or codicil, such former will or codicil is revoked and superseded to the extent of such
express revocation or inconsistency if the later will or codicil-becomes—effectual is effective upon
the death of the testator.

Drafting note: Technical changes to modernize language.

8-64-1-60 64.2-411. Revival of wills after revocation.

Ne_Any will or codicil, or any part thereof;-which-shal-havebecome—void-and-efho
effeet that has been revoked pursuant to §-64—l—58—1 64.2-410 shall—the#ea#e# not be revived-and
an-by ed unless such
will or cod|C|I is reexecuted in the manner-hereinbefore requwed—anel—thee by law. Such revival

operates only to the extent-te-which-an-intention_that the testator's intent to revive the-same will
or codicil is shown.

Drafting note: Technical changes to modernize language.

8-64-1-59 64.2-412. Revocation by divorce or annulment;-re+evocationby-ether-change;

revival upon remarriage; no revocation by other change.

A. If, after making a will, the testator is divorced-a-viretlo-matriment_from the bond of
matrimony or his marriage is annulled, the divorce or annulment revokes any disposition or
appointment of property made by the will to the former spouse. Ary Unless the will expressly
provides otherwise, any provision conferring a general or special power of appointment on the
former spouse-and—-any—nemination—6f or nominating the former spouse as executor, trustee,
conservator, or guardian-unless-the-will-expresslhyprovides-otherwiseshaH is also-be revoked.

39



B. Property prevented from passing to a former spouse because of revocation-by-diverce
orannuhment_pursuant to this section shall pass as if the former spouse failed to survive the
testator.—Fhe-etherprovisions Provisions of-the a will conferring a power or office on the former
spouse shall be interpreted as if the former spouse failed to survive the testator.

C, If the provisions of the will are revoked solely pursuant to this section, and there is no
subsequent will or inconsistent codicil, the provisions shall be revived upon the testator's
remarriage to the former spouse.

NeD. Except as provided in this section, no change of circumstances—other—than—as
deseribed-in-this-section; shall be deemed to revoke a will.

Drafting note: Technical changes.

§8-64-1-61 64.2-413. Effect of subsequent conveyance on will.

NeExcept for an act that results in the revocation of a will pursuant to this article, any
conveyance or other act;_done subsequent to the execution of a will; shall—unless-it-be-an-act-by
which-the-will-is-revoked-as—aforesaid;_not prevent-is_the operation_of the will with respect to
such interest in the estate-comprised-in-the-will as the testator may have power to dispose of by
will at the time of his death.

Drafting note: Technical changes to modernize language.

Article 3.
Construction and Effect.

§-64.1-62 64.2-414.-Will-to-beconstrued-as-if-madejust-before-testator's-death_ When
wills deemed to speak.

A. A will shall be construed, with reference to the real and personal estate comprised in
it, to speak and take effect as if it had been executed immediately before the death of the testator,
unless a contrary intention shall appear by the will.

B. Every will reexecuted or republished, or revived by any codicil, shall be deemed to
have been made at the time it was reexecuted, republished, or revived.

Drafting note: Technical changes. Existing 8 64.1-72 has been relocated into
proposed subsection B with technical changes.

§-64-1-62.3 64.2-415. How certain—legaeies_bequests and devises to be construed;
nonademption in certain cases.

A._As used in this section:

"Incapacitated” means impairment by reason of mental illness, mental deficiency,
physical illness or disability, chronic use of drugs, chronic intoxication, or other cause to the
extent of lacking sufficient understanding or capacity to make or communicate responsible
decisions.

B. Unless a contrary intention appears in the will:

1. A bequest of specific securities, whether or not expressed in number of shares, shall
include as much of the bequeathed securities as is part of the estate at time of the testator's death,
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any additional or other securities of the same entity owned by the testator by reason of action
initiated by the entity, excluding any securities acquired by the exercise of purchase options, and
any securities of another entity acquired with respect to the specific securities mentioned in the
bequest as a result of a merger, consolidation, reorganization, or other similar action initiated by
the entity;

2. A bequest or devise of specific property shall include the amount of any condemnation
award for the taking of the property which remains unpaid at death and any proceeds unpaid at
death on fire and casualty insurance on the property; and

3. A bequest or devise of specific property shall, in addition to such property-as—s_that
remains part of the estate of the testator, be deemed to be a-legaey bequest of a pecuniary amount
if such specific property-shal, during the life of the testator and while he is under a disability,be
was sold by a conservator, guardian, or committee for the testator, or if proceeds of fire or
casualty insurance as to such property are paid to the—fiduciary conservator, guardian, or
committee for the testator. For purposes of this subdivision, the pecuniary amount shall be the
net sale price or insurance proceeds, reduced by the sums received under subdivision 2. This
subdivision shall not apply if, after the sale or casualty, it is adjudicated that the disability of the
testator-has_had ceased and the testator survives survived the adjudication by one year.

BC. Unless a contrary intention appears in a testator's will or durable power of attorney, a
bequest or devise of specific property shall, in addition to such property-as-is that remains part of
the estate of the testator, be deemed to be alegacy bequest of a pecuniary amount if such specific
property-shal, during the life of the testator and while he is incapacitated,~be_was sold by an
agent acting within the authority of a durable power of attorney for the testator, or if proceeds of
fire or casualty insurance as to such property are paid to the agent. For purposes of this
subdivision subsection, (i) the pecuniary amount shall be the net sale price or insurance proceeds,
reduced by the sums received under subdivision_B 2, (ii) no adjudication of testator's incapacity
before death is necessary, and (iii) the acts of an agent within the authority of a durable power of

attorney are rebuttably presumed to be for an incapacitated testator—ane—{iv)-an—incapacitated”

subdivision subsection shall not apply-(H (a) if the agent's sale of the specific property or receipt
of the insurance proceeds is thereafter ratified by the testator or—(i) (b) to a power of attorney
limited to one or more specific purposes.

D. Unless a contrary intention appears in the will, a devise that would describe a
leasehold estate, if the testator had no freehold estate that could be described by the devise, shall
be construed to include such a leasehold estate.

Drafting note: Technical changes. Existing § 64.1-66 has been relocated to proposed
subsection D with technical changes.
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§64-1-63-
Drafting note: Repealed by Acts 1985, c. 432.

8-64-1-65-1 64.2-416.-How-devises Devises and bequests that fail-etes; how to pass.

A. Unless a contrary intention appears-by- in the will, and except as provided in §-64-1-
64-1-if 64.2-418:

1. If a devise or bequest other than a residuary devise or bequest fails for any reason, it
shall become a part of the residue-; and

H2. If the residue is devised or bequeathed to two or more persons and the share of one fails for
any reason, such share shall pass to the other residuary devisees or legatees in proportion to their
interests in the residue.

€B. Notwithstanding the provisions of §8-64.1-196.5 64.2-2604 and-64-1-196.6 64.2-
2605 and unless a contrary intention-shal-appear_appears in-a_the will, if a testator makes a
bequest, not exceeding the value of $25, to a legatee and such legatee refuses to take possession
of such bequest, then the bequest shall fail and becomes a part of the residue of the testator's
estate.

Drafting note: Technical changes.

8-64-1-63-1 64.2-417. When advancement deemed satisfaction of devise or bequest.

Property-which that a testator gave during his lifetime to a person shall not be treated as a
satisfaction of a devise or bequest to that person, in whole or in part, unless (i) the will provides
for deduction of the lifetime gift, (ii) the testator declares in a-contemperaneous writing_made
contemporaneously with the gift that the gift is to be deducted from the devise or bequest or is in
satisfaction thereof, or (iii) the devisee or legatee acknowledges in writing that the gift is in
satisfaction_of the devise or bequest.

Drafting note: Technical changes.

§64-1-84-
Drafting note: Repealed by Acts 1985, c. 592.

8-64-1-64-1 64.2-418. When children or descendants of devisee; or legatee—ete-; to take
estate.

Unless a contrary intention appears in the will, if a devisee or legatee, including a devisee
or legatee under a class gift, is (i) a grandparent or a descendant of a grandparent of the testator
and (ii) dead at the time of execution of the will or dead at the time of testator's death, the
children and_the descendants of deceased children of the deceased devisee or legatee who survive
the testator take in the place of the deceased devisee or legatee.-H-the-takers-are-all-of-the-same
degree-of -kinship-te The portion of the testator's estate that the deceased devisee or legatee-they

by-representation was to take shall be divided into as many equal shares as there are (a) surviving
descendants in the closest degree of kinship to the deceased devisee or legatee and (b) deceased
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descendants, if any, in the same degree of kinship to the deceased devisee or legatee who left
descendants surviving at the time of the testator’s death. One share shall pass to each such
surviving descendant and one share shall pass per stirpes to such descendants of deceased
descendants.

Drafting note: Technical changes to modernize language. The language setting
forth how descendants take under this section parallels the language in proposed § 64.2-
202.

§64-1-65:
Drafting note: Repealed by Acts 1985, c. 592.

Drafting note: Relocated to subsection D of proposed § 64.2-415.

Drafting note: Repealed by Acts 1994, c. 917.

8-64-1-70 64.2-419. Provision for—pretermitted_omitted children when no child living
when will made.

leawm a testator executes a W|Il4qqae|e when—sueh—persen—had the testator has no chlldren a ch|Id

Ay Hd_born or
adopted after the execution of the testator's will, or any descendant of his, —sh&H—sueeeed who is
neither provided for nor mentioned in the will is entitled to such portion of the testator's estate as

he would have been entitled to if the testator had died intestate;tewards—raisirg-which-pertion
the.

B. The devisees and legatees shall—eut—ef-what-is—devised—andbegqueathed—to—them;

contribute ratably_to the portion of the testator's estate to which the afterborn or after-adopted
child is entitled, either in kind or in money, out of what is devised and bequeathed to them, as-a
the court-ef-equity—in-theparticular-case,—may-deem—most_deems proper.-But_ However, if-any
such_afterborn or after-adopted child, or_any descendant_of his,—die-tnder—the—age—ofeighteen
years; dies unmarried,-and without issue, and before reaching 18 years of age, his portion of the
estate, or so much-thereof of his portion as may remain unexpended-ir-his-support-and-education,
shall revert to the person-erpersens to whom it was given by the will.
Drafting note: Technical changes to modernize language.

8-64-1-71 64.2-420. Provision for-pretermitted_omitted children when child living when
will made.
A. If a testator executes a will-be-made-when-a-testator-has that makes provision for a

living child-Hvingand-that-chitd-is-providedfor-in-the-wil of the testator,-and a child-be born or
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adopted-afterwards,such-afterborn-orafter-adopted-child-fnot after execution of a testator's will
who is neither provided for-by-any-settlement-and-neitherprovided-for nor expressly excluded by
the will-but-only-pretermitted.—shal-succeed is entitled to the lesser of-(a} (i) such portion of the

testator's estate as—he_the afterborn or after-adopted child would have been entitled to if the
testator had died intestate or-{b) (ii) the equivalent in amount to any bequests and devises to any
child named in the will, and if there-be are bequests or devises to more than one ch|Id then to the
targer-or largest-o
bequest or devise to any ch|Id

B. The devisees and legatees of the testator's will shall—eut-of-what-is—devised—and
begqueathed—to—them, contribute_ratably to the portion of the testator's estate to which the
afterborn or after-adopted child is entitled, either in kind or in money, out of what is devised and
bequeathed to them, as-a the court-ef-egquity—may-deem deems proper.-But_However, if such
afterborn or after-adopted child-die-underthe-age-of-eighteenyears; dies unmarried-and, without
issue,_and before reaching 18 years of age, his portion of the estate, or so much-thereof of his
portion as may remain unexpended, shall revert to the person to whom it was given by the will.

Drafting note: Technical changes to modernize language.

Drafting note: Relocated to subsection B of proposed § 64.2-414.

8-64-1-66-2 64.2-421. Construction of certain conditions of spouse's survivorship.

A. If property passes from the decedent or is acquired from the decedent by reason of the
decedent's death under a will or trust that provides that the spouse of the decedent shall survive
until the distribution of the gift, the will or trust shall be construed as requiring that the spouse
survive until the earlier of the date on which the distribution occurs or the date six months after
the date of the death of the testator or decedent, unless the court shall find that the decedent
intended a contrary result.

B. The proceeding to determine whether the decedent intended that the spouse actually
survive until the distribution of the gift shall be filed within—twelve_12 months following the
death of the—testator—orgrantor—and-—net-thereafter decedent. It may be filed by the personal
representative or any affected beneficiary under the will or other instrument.

Drafting note: Technical changes.

8-64-1-69-1 64.2-422. When omitted spouse to take intestate portion.

If a testator fails to provide by will for a surviving spouse who married the testator after
the execution of the will, the omitted spouse shall receive the same share of the estate such
spouse would have received if the decedent left no will, unless it appears from the will or from
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the provisions of a_valid premarital or marital agreement—executed—or—validated—under—the
Premarital-Agreement-Act(8-20-147-et-seq) that the omission was intentional.

Drafting note: Reference to the Premarital Agreement Act (PAA) eliminated so as to
allow valid premarital or marital agreements executed outside the Commonwealth and
valid agreements executed in the Commonwealth prior to the enactment of the PAA to be
given effect.

§64-1-67-
Drafting note: Repealed by Acts 1985, c. 429.

8-64-1-67-1 64.2-423. Exercise of power of appointment.

Unless a contrary intention appears in the will, a residuary clause in a will or a will
making general disposition of all the testator's property shall not exercise a power of
appointment held by the testator.

Drafting note: No change.

Drafting note: Repealed by Acts 2005, c. 935, cl. 3, effective July 1, 2006.

8-64-1-69 64.2-424. When direction to purchase annuity binding on legatee.
If a-person-direct testator directs in his will-the-purchase-of that an annuity sufficient to

provide-a-minbmum income of-ter-deHars at least $10 per month_be purchased for a legatee, the
person-orpersons_legatee who is to-whem receive the income-therefrom-shat-be-paid; from the
annuity shall not have the right to_instead take the sum directed to be used-fer-such-purpose-in
Heu-of to purchase such annuity, except to the extent that the will expressly provides for such
right or—exeept-to—the—extent-that-the—will-expresshy—provides that an assignable annuity be
purchased.
Drafting note: Technical changes.

8-64-1-68 64.2-425. Interest on pecuniary legacies.

A. Unless a contrary intent is expressed in or to be implied from a will;_or trust: (i)
interest on_a pecuniary-legacies-shal-begin_legacy begins to run at the expiration of one year
after the date of the death of the testator, and (ii) interest on a pecuniary amount from a trust
begins to run at the expiration of one year after the date on which the beneficiary is entitled to
receive the pecuniary amount.

B. For the purposes of this section, a marital formula pecuniary bequest either outright to
the testator's spouse or in trust for the benefit of such spouse, designed in either case to qualify
for the benefit of the marital deduction allowed by the-Federal Internal Revenue Code, shall not
be considered a pecuniary legacy entitled to interest at the expiration of one year after the death
of the testator but, instead, shall share ratably with the residue of the estate in the income earned
by the estate during the period of administration, unless a contrary intent is expressed in the will.




Drafting note: Technical changes.

8-64-1-73_64.2-426.-Devise—orbeguest-to-trustee—of-an—established-trust_Testamentary
additions to trusts by testator dying on or after July 1, 1994, and before July 1, 1999.

A. A devise or bequest, {including the exercise of a power of appointment}, may be made
by a will-duhy-executed-pursuant-to-the-provisions-of-this-chapter to the-trustee-or trustees of an
inter vivos trust or testamentary trust, whether the trust was established by the testator, by the
testator and another, or by some other person if:

1. In the case of an inter vivos trust, the trust is identified in the testator's will and its
terms are set forth in a written instrument, {other than a will}, executed before or concurrently
with the execution of the testator's will; or

2. In the case of a testamentary trust, the trust is identified in the testator's will and its
terms are set forth in the valid last will of a person who has predeceased the testator and whose
will was executed before or concurrently with the execution of the testator's will.

In either event, at the time the devise or bequest is to be distributed to the—trustee—or
trustees at least one trustee of the trust shall be (i) an individual or (ii)—a—corperation—or
association an entity authorized to do a trust business in-this the Commonwealth. However, prior
to distribution of the devise or bequest to the-trustee trustees, each nonresident_individual or
entity shall file; with the clerk of the circuit court of the jurisdiction wherein the testator's will
was admitted to probate,-his a consent in writing that service of process in any action against him
as trustee or any other notice with respect to administration of the trust in his charge, may be by
service upon the clerk of the court in which he is qualified or upon a resident of-this the
Commonwealth at such address as he may appoint in the written instrument filed with the clerk.
Where any nonresident qualifies pursuant to thisparagraph subsection, bond with surety shall be
required in every case unless at least one other trustee is a resident or the court in which the
nonresident qualifies waives surety under the provisions of §-26-4 64.2-1411.

A—corporation-or-asseciation_An entity not authorized to do a trust business in-this_the
Commonwealth at the time the devise or bequest is to be distributed shall not, in any case, be a
trustee of such trust.

B. The inter vivos trust may be an unfunded trust:

For-the, and for the purposes of this section:

1. An inter vivos trust shall be deemed established upon execution of the instrument
creating such trust; and

2. An inter vivos trust may contain provisions whereby the amount of corpus to be
allocated to any particular portion of the trust will be determined, measured, or affected by the
“adjusted gross estate” of the settlor or testator for federal estate tax purposes,-e¢ by the amount
of the “marital deduction allowable* to the settlor's or testator's estate, by the amount of
deductions or credits available to the estate of the settlor or testator for federal estate tax
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purposes,-ef by the value of such estate for federal estate tax purposes, or by any other method,
and-sueh that an unfunded trust shall not be deemed to be testamentary-by for that reason-thereof.

C. The devise or bequest shall not be invalid because (i) the trust is amendable or
revocable or both by the settlor or any other person, either prior or subsequent to the testator's
death, (ii) the trust instrument or any amendment thereto was not executed in the manner
required for wills, or (iii) the trust was amended after the execution of the will or after the death
of the testator.

D. Unless the testator's will provides otherwise, the property so devised or bequeathed:

1. Shall not be deemed held under a testamentary trust of the testator, but shall become a
part of the corpus of the trust to which it is given or, if the will so specifies,-# the property shall
become a part of any one or more particular portions of the corpus; and

2. Shall be administered and disposed of (i) in accordance with the terms of the trust as
they appear in writing at the testator's death, including any amendments thereto made before the
death of the testator—and, regardless of whether made before or after the execution of the
testator's will, or (ii) if the testator expressly-se specifies in his will —-and-enly-in-such-event; as
such terms are amended after the death of the testator.

E. In the event that the settlor or other person having the right to do so revokes or
otherwise terminates the trust pursuant to a power-se to do_so reserved in the trust instrument,
and such revocation or termination is effected at a date subsequent to the death of a testator who
has devised or bequeathed property to such trust, the revocation or termination shall be
ineffective as to property devised or bequeathed to such trust by a testator other than the settlor,
unless the testator's will expressly provides to the contrary.

F. The devise or bequest shall not be valid should the entire trust not be operative for any
reason at the testator's death. If the devise or bequest is to augment only one or more portions of
the trust, the devise or bequest shall not be valid should the trust not be operative for any reason
as to such portion at the testator's death.

G. In any case in which the devise or bequest to the trustee of a trust-sueh—as—is
contemplated-in-the-foregoingprovisions fails to take effect by reason of the fact that there is no

qualified trustee acting at the time the devise or bequest is to be distributed, or that one or more
of the trustees then acting is-a—cerporation-orassociation_an entity not authorized to do a trust
business in-this the Commonwealth, the court having jurisdiction with respect to the probate of
the will or the administration of the testator's estate, upon sufficient evidence of the existence of
a trust estate for administration, independent of the testator's estate, and of the validity of the
trust established by virtue of such separate written instrument, may determine that the trusts
declared by such separate written instrument are the trusts upon which the devise or bequest is
made;so-far-as-apphicable-in-the-nature-of the-case; to the same extent and with like effect as if
such trust provisions had been extensively incorporated in the testamentary documents, and that
such trusts-wiH do not fail for want of a qualified trustee to administer the trust estate so devised
or bequeathed. The court may then grant such further and ancillary relief as the nature of the case
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may require, including the appointment of a qualified trustee to perform the trusts with respect to
the estate so devised or bequeathed, and granting instruction and guidance to the trustee so
appointed in the performance of his duties. Nothing herein shall be deemed to authorize any such
trustee to be excused from any obligations of accounting or performance-such as are required by
law of fiduciaries, nor to prevent the transfer of the trust estate to a trustee appointed by or
qualified in a court of record in a foreign state in accordance with the provisions of §-55-541.08
64.2-706.

H. This section shall apply to any devise or bequest under the will of a decedent dying on
or after July 1, 1994, and before July 1, 1999.

Drafting note: Technical changes.

§-64-1-73.1 64.2-427. Testamentary additions to trusts_by testator dying after June 30,
1999.

A. A will may validly devise or bequeath property, {including by the exercise of a power
of appointment}, to the trustee of a trust established or to be established (i) during the testator's
lifetime by the testator, by the testator and some other person, or by some other person including
a funded or unfunded life insurance trust, although the settlor has reserved any or all rights of
ownership of the insurance contracts or (ii) at the testator's death by the testator's devise or
bequest to the trustee, if the trust is identified in the testator's will and its terms are set forth in a
written instrument, other than a will, executed before, concurrently with, or after the execution of
the testator's will or in another individual's will if that other individual has predeceased the
testator, regardless of the existence, size, or character of the corpus of the trust. The devise or
bequest is not invalid because the trust is amendable or revocable, or because the trust was
amended after the execution of the will or the testator's death.

B. Unless the testator's will provides otherwise, property devised or bequeathed to a trust
described in subsection A is not held under a testamentary trust of the testator but it becomes a
part of the trust to which it is devised or bequeathed, and shall be administered and disposed of
in accordance with the provisions of the governing instrument setting forth the terms of the trust,
including any amendments thereto made before or after the testator's death.

C. Unless the testator's will provides otherwise, a revocation or termination of the trust
before the testator's death causes the devise or bequest to lapse.

D. Unless at least one trustee of the trust is an individual resident of—this the
Commonwealth or an entity authorized to do a trust business in-this the Commonwealth, at the
time the devise or bequest is to be distributed to the trust, the testator's personal representative
shall not make any distribution to the trust until each nonresident individual or entity files with
the clerk of the circuit court of the jurisdiction wherein the testator's will was admitted to
probate, a consent in writing that service of process in any action against the trustee or any other
notice with respect to administration of the trust in the trustee's charge; may be by service upon a
resident of-this_the Commonwealth at such address as the trustee may appoint in the written
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instrument filed with the clerk. No further requirement shall be imposed upon any nonresident
individual or entity as a condition to receiving the devise or bequest.

E. This section applies to a will of a testator who dies after June 30, 1999, and it shall be
applied and construed to effectuate its general purpose to make uniform the law with respect to
the subject of this section among states enacting it.

Drafting note: Technical changes

8-64-1-74 64.2-428. Distribution of assets by fiduciaries in satisfaction of pecuniary
bequests or transfers in trust of pecuniary amount.

&A. Where a will or trust agreement authorizes or directs the fiduciary to satisfy wholly
or partly in kind a pecuniary bequest or transfer in trust of a pecuniary amount, unless the
instrument shall otherwise expressly provide, the assets selected by the fiduciary for that purpose
shall be valued at their respective values on the date-er-dates of their distribution.

{b)B. Whenever a fiduciary under the provisions of a will or other governing instrument
is required to satisfy a pecuniary bequest or transfer in trust in favor of the testator's or donor's
spouse and is authorized to satisfy such bequest or transfer by selection and distribution of assets
in kind, and the will or other governing instrument further provides that the assets to be so
distributed shall or may be valued by some standard other than their fair market value on the date
of distribution, the fiduciary, unless the will or other governing instrument otherwise specifically
directs, shall distribute assets, including cash,_in a manner that is fairly representative of
appreciation or depreciation in the value of all property available for distribution in satisfaction
of such pecuniary bequest or transfer. This—seetion_subsection shall not—apply—te prevent a
fiduciary from carrying-tnte-effeet out the provisions of the will or other governing instrument
that_require the fiduciary, in order to implement such a bequest or transfer,—must to distribute
assets, including cash, having an aggregate fair market value at the date-er-dates of distribution
amounting to no less than the amount of the pecuniary bequest or transfer as finally determined
for federal estate tax purposes.

©)C. Any fiduciary having discretionary powers under a will or other governing
instrument with respect to the selection of assets to be distributed in satisfaction of a pecuniary
bequest or transfer in trust in favor of the testator's or donor's spouse shall be authorized to enter
into agreements with the Commissioner of Internal Revenue of the—United—States U.S.
Department of-Awmerica_the Treasury and other taxing authorities requiring the fiduciary to
exercise the fiduciary's discretion so that cash and other properties distributed in satisfaction of
such bequest or transfer in trust will be fairly representative of the appreciation or depreciation in
value of all property then available for distribution in satisfaction of such bequest or transfer in
trust, and any such agreement heretofore entered into after April 1, 1964, is hereby validated.
Any such fiduciary shall be authorized to enter into any other agreement not in conflict with the
express terms of the will or other governing instrument that may be necessary or advisable in
order to secure for federal estate tax purposes the appropriate marital deduction available under
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the-tnternalrevenue-laws-of the United-States-of-America_Internal Revenue Code, and to do and
perform all acts incident to_securing such-purpese deduction.

{&)D. Where a will or trust agreement directs the fiduciary to satisfy_a pecuniary or
fractional-beguests bequest or-transfers transfer in trust of a pecuniary amount or fractional share
in favor of the testator's or donor's spouse with amounts or assets having a value equal to the
maximum marital deduction available under the-internal-revenuetaws—of-the United-States—of
Awerica_Internal Revenue Code, the interest of such spouse shall vest immediately upon the
testator's death in the case of a will, and_upon the execution of the trust agreement in the case of
a trust, regardless of when the exact amount of the bequest or transfer is finally determined.

Drafting note: Technical changes.

§-64-1-74-1 64.2-429. Construction of trust provisions otherwise eligible for the election
permitted under Section 2056-(b)-(7) of the-Federal Internal Revenue Code.

If any trust created under a will or trust agreement made by a decedent dying after
December 31, 1981, would qualify for the election specified in Section 2056-(b)-(7) of the
Internal Revenue Code but for_(i) a direction that accrued income remaining in the hands of a
trustee at the death of the surviving spouse of the decedent not be paid to the estate of the
surviving spouse, or-butfor (ii) an authorization to retain unproductive property as an asset of the
trust, then, unless the decedent shall have specifically otherwise provided in the will or trust
agreement by reference to this section,~# (a) all accrued and undistributed income of the trust at
the death of the surviving spouse shall be paid to the personal representative of the surviving
spouse as contemplated by the-Mirginia Uniform Principal and Income Act-in-the-absence-ofa
contrary-direction-in-the-will-or-trust (8 64.2-1000 et seq.), and-{i) (b) the surviving spouse shall
have the right to require the trustee of the trust to make the trust assets productive of income,te
the-end-that S0 as to render the trust-shal-be eligible for the election provided in Section 2056-(b)
(7) of the Internal Revenue Code.

This section shall apply to all wills and revocable trusts made by decedents dying after
December 31, 1981, -whether-before-orafteritspassage regardless of when the will or trust was
made.

Drafting note: Technical changes.

8-64-1-62-1 64.2-430. Certain marital deduction formula clauses to be construed to refer
to federal marital deduction allowable if decedent had died on December 31, 1981.

A. If property passes from the decedent or is acquired from the decedent by reason of the
decedent's death-(#)} under a will executed before September 12, 1981, or a trust created before
September 12, 1981, and-(H) such will or trust contains a formula providing that the spouse of
the decedent is to receive the maximum amount of property qualifying for the marital deduction

allowable under federal Iaw—and#uﬁher—@u)—suehAMH—eHFust—H}e{—amended—en—eHﬁeF
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| tate-gquatify-for-the-unhimited-marital-deduction; then such formula provision shall be construed

as referring to the maximum amount of property eligible for the marital deduction as was
allowable under the Internal Revenue Code as if the decedent had died on December 31, 1981,
unless the court shall find that the decedent intended to refer to the maximum marital deduction
of the Internal Revenue Code in effect at the time of his death, provided that such will or trust is
not amended on or after September 12, 1981, and before the death of the decedent to refer
specifically to an unlimited marital deduction or an amount qualifying for such deduction, or to
otherwise manifest an intent to have the estate qualify for the unlimited marital deduction.

B. If property passes from the decedent or is acquired from the decedent by reason of the
decedent's death-(5 under a will executed before September 12, 1981, or a trust created before
September 12, 1981, and—-(H) such will or trust contains a formula providing that the spouse of
the decedent is to receive the maximum amount of property qualifying for the marital deduction
allowable under federal law, but no more than will reduce such federal estate tax to zero or any
other pecuniary or fractional share of property determined with reference to the marital
deduction,-and-further{H)-such-will-or-trustis-notamended-on-orafter Septembe —1981.-and

121981 than then such provision reducing such bequest to such amount necessary to reduce the
federal tax to zero or any other pecuniary or fractional share of property determined with
reference to the marital deduction, shall be construed as referring to a computation done as of
December 31, 1981, that would have reduced the federal estate tax to zero if the decedent had

died on December 31, 1981, unless the court shall find that the decedent intended the
computation to be made as of date of death, provided that such will or trust is not amended on or
after September 12, 1981, and before the death of the decedent to refer to the federal estate tax
on a date later than September 12, 1981.

C. The proceeding to determine whether the decedent intended that the computation
under subsection A or B be made as of the date of death, rather than the earlier 1981 date,-must
shall be filed within-twelve 12 months following the death of the testator or grantor,—and-net
thereafter. It may be filed by the personal representative or any affected beneficiary under the
will or other instrument.

Drafting note: Technical changes.

| 8-64-1-62.2 64.2-431. Certain powers of appointment construed to refer to federal gift tax
exclusion in effect on date of execution.

If an instrument executed before September 12, 1981, provides for a power of

| appointment-which-(i) that may be exercised during any period after December 31, 1981, and-(i)

such power of appointment is defined in terms of, or by reference to, the maximum amount of

property qualifying for the gift tax exclusion under federal law,
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instrument shall be construed as referring to the maximum amount of property eligible for the
annual gift tax exclusion as was allowable under the Internal Revenue Code in effect on the date
of execution of such instrument_provided that the instrument described has not been amended
after September 12, 1981, to refer specifically to the federal gift tax exclusion available after
December 31, 1981, or the amount qualifying for such exclusion.

Drafting note: Technical changes.

8-64-1-62.4 64.2-432. Certain formula clauses to be construed to refer to federal estate
and generation-skipping transfer tax laws applicable to estates of decedents dying after
December 31, 2009, and before January 1, 2011.

A. A will or trust of a decedent who dies after December 31, 2009, and before January 1,
2011, that contains a formula referring to the "unified credit,” "estate tax exemption," "applicable
exemption amount,” "applicable credit amount,” "applicable exclusion amount,” "generation-
skipping transfer tax exemption,” "GST exemption,” "marital deduction,” "maximum marital
deduction,” "unlimited marital deduction,” "inclusion ratio," "applicable fraction,” or any section
of the Internal Revenue Code relating to the federal estate tax or generation-skipping transfer tax,
or that measures a share of an estate or trust based on the amount that can pass free of federal
estate taxes or the amount that can pass free of federal generation-skipping transfer taxes, or that
is otherwise based on a similar provision of federal estate tax or generation-skipping transfer tax
law, shall be deemed to refer to the federal estate tax and generation-skipping transfer tax laws as
they applied with respect to estates of decedents dying on December 31, 2009. This provision
shall not apply with respect to a will or trust that is executed or amended after December 31,
2009, or that manifests an intent that a contrary rule shall apply if the decedent dies on a date on
which there is no then-applicable federal estate or generation-skipping transfer tax. If the federal
estate or generation-skipping transfer tax becomes effective before that date, the reference to
January 1, 2011, in this subsection shall refer instead to the first date on which such tax becomes
legally effective.

B. The personal representative or any affected beneficiary under the will or other
instrument may bring a proceeding to determine whether the decedent intended that the formulae
under subsection A be construed with respect to the law as it existed after December 31, 20009.
Such a proceeding shall be commenced within 12 months following the death of the testator or
grantor.

Drafting note: No change.

Article-6 4.
Uniform International Wills Act.

Drafting note: Existing Article 6 has been relocated to proposed Article 4 of
proposed Chapter 4 of Title 64.2, relocating its provisions before the provisions governing
probate which likewise apply to international wills. Existing Article 6 is based on the
Uniform International Wills Act promulgated by the National Conference of
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Commissioners on Uniform State Laws in 1977, and there is little variation between the
language of the Act as promulgated and as adopted in Virginia.

§-64-1-96.2 64.2-433. Definitions.

#n_As used in this article:

£5-"Authorized person™ and "person authorized to act in connection with international
wills" means a person who by 8-64-1-96-10_64.2-441 or by the laws of the United States,
including members of the diplomatic and consular service of the United States designated by
Foreign Service Regulations, is empowered to supervise the execution of international wills.

)-"International will" means a will executed in conformity with 8§8-64-1-96-3 64.2-434
through-64-1-96-6 64.2-437.

Drafting note: Technical changes.

§-64-1-96.3 64.2-434. Internationalwillvalidity Validity.

@)A. A will shall be valid as regards form, irrespective particularly of the place where it
is made, of the location of the assets, and of the nationality, domicile, or residence of the testator,
if it is made in the form of an international will complying with the requirements of this article.

b)B. The invalidity of the will as an international will shall not affect its formal validity
as a will of another kind.

£e)C. This article shall not apply to the form of testamentary dispositions made by two or
more persons in one instrument.

Drafting note: Technical changes.

§-64-1-96:4 64.2-435. Requirements.

@)A. The will shall be made in writing. It need not be written by the testator himself. It
may be written in any language, by hand or by any other means.

{b)B. The testator shall declare in the presence of two witnesses and of a person
authorized to act in connection with international wills that the document is his will and that he
knows the contents thereof. The testator need not inform the witnesses, or the authorized person,
of the contents of the will.

{©)C. In the presence of the witnesses, and of the authorized person, the testator shall sign
the will or, if he has previously signed it, shall acknowledge his signature.

{)D. When the testator is unable to sign, the absence of his signature does not affect the
validity of the international will if the testator indicates the reason for his inability to sign and the
authorized person makes note thereof on the will. In these cases, it is permissible for any other
person present, including the authorized person or one of the witnesses, at the direction of the
testator to sign the testator's name for him, if the authorized person makes note of this also on the
will, but it is not required that any person sign the testator's name for him.

{&)E. The witnesses and the authorized person shall there and then attest the will by
signing in the presence of the testator.

Drafting note: Technical changes.
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§-64-1-96.5 64.2-436. Other points of form.

&A. The signatures shall be placed at the end of the will. If the will consists of several
sheets, each sheet-wil_shall be signed by the testator or, if he is unable to sign, by the person
signing on his behalf or, if there is no such person, by the authorized person. In addition, each
sheet shall be numbered.

{b)B. The date of the will shall be the date of its signature by the authorized person. That
date shall be noted at the end of the will by the authorized person.

€)C. The authorized person shall ask the testator whether he wishes to make a
declaration concerning the safekeeping of his will. If so, and at the express request of the
testator, the place where he intends to have his will kept shall be mentioned in the certificate
provided for in §8-64-1-96-6 64.2-437.

D. A will executed in compliance with 8-64-1-96-4 64.2-435 shall not be invalid
merely because it does not comply with this section.

Drafting note: Technical changes.

§-64.1-96.6 64.2-437. Certificate.

The authorized person shall attach to the will a certificate to be signed by him
establishing that the requirements of this-Aet article for valid execution of an international will
have been complied with. The authorized person shall keep a copy of the certificate and deliver
another to the testator. The certificate shall be substantially in the following form:

CERTIFICATE
(Convention of October 26, 1973)
I+ T, e (name, address and capacity), a person authorized
to act in connection with international wills
2+ Certify that on ................. (date) ..., (place)
3— (testator) .............. (name, address, date and place of birth)
in my presence and that of the witnesses
d— (a) e e (name, address, date and place of birth)
(b) o (name, address, date and place of birth) has

declared that the attached document is his will and that he knows the
contents thereof.

5+ I furthermore certify that:

6+ (a) in my presence and in that of the witnesses

(1) the testator has signed the will or has acknowledged his signature
previously affixed.

*(2) following a declaration of the testator stating that he was
unable to sign his will for the following reason ...........

I have mentioned this declaration on the will

*and the signature has been affixed by (name and address)

7— (b) the witnesses and I have signed the will;

8+ *(c) each page of the will has been signed by ............

and numbered;

9+~ (d) I have satisfied myself as to the identity of the testator and
of the witnesses as designated above;
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36+ (e) the witnesses met the conditions requisite to act as such
according to the law under which I am acting;

44—~ (f) the testator has requested me to include the following
statement concerning the safekeeping of his will:

32— PLACE OF EXECUTION

13— DATE

44—~ SIGNATURE and, if necessary, SEAL.

* to be completed if appropriate

Drafting note: Technical changes.

§-64.1-96.7 64.2-438. Effect of certificate.

In the absence of evidence to the contrary, the certificate of the authorized person shall be
conclusive of the formal validity of the instrument as a will under this article. The absence or
irregularity of a certificate shall not affect the formal validity of a will under this article.

Drafting note: No change.

8-64-1-96-8 64.2-439. Revocation.
The international will shall be subject to the ordinary rules of revocation of wills.
Drafting note: No change.

8-64-1-96-9 64.2-440. Source and construction.

Sections—64-1-96-2 64.2-433 through—64-1-96.8 64.2-439 derive from Annex to
Convention of October 26, 1973, Providing a Uniform Law on the Form of an International Will.
In interpreting and applying this article, regard shall be had to its international origin and to the
need for uniformity in its interpretation.

Drafting note: Technical changes.

§—64-1-96-10 64.2-441. Persons authorized to act in relation to international will;
eligibility; recognition by authorizing agency.

Individuals who have been admitted to practice law before the courts of—this_the
Commonwealth and who are_members in good standing—as—active—taw—practitioners—in—this
Commenwealth; of the Virginia State Bar are hereby declared to be authorized persons in
relation to international wills.

Drafting note: Technical changes.

8-64-1-96-11 64.2-442. International will information registration.

The Secretary of the Commonwealth shall establish a registry system by which
authorized persons may register in a central information center, information regarding the
execution of international wills, keeping that information in strictest confidence until the death of
the-maker testator and then making it available to any person desiring information about any will
who presents a death certificate or other satisfactory evidence of the testator's death to the center.
Information that may be received, preserved in confidence until death, and reported as indicated
is limited to the name, social security or any other individual-identifying number established by
law, address, and date and place of birth of the testator, and the intended place of deposit or
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safekeeping of the instrument pending the death of the-maker_testator. The Secretary of the

Commonwealth, at the request of the authorized person, may cause the information-i_he receives

about execution of any international will to be transmitted to the registry system of another

jurisdiction as identified by the testator, if that other system adheres to rules protecting the

confidentiality of the information similar to those established in-this the Commonwealth.
Drafting note: Technical changes.

Article4 5.
Probate.

Drafting note: Technical changes.

8-64-1-75 64.2-443. Jurisdiction of probate of wills.
A. The C|rCU|t courts—eHh&Gemmenwe&Hh—aﬁd%he—eleﬂe&e#weh—eeuﬁs—a#mm—dwy

pmbat&ef—wﬂ#& shall have—sueh Jurlsdlctlonaeeerdmg—te—the—feuevwng—mles—m of the probate of

wills. A will shall be offered for probate in the circuit court in the county or city wherein the

decedent has a-mansien-heuse-er known place of residence; if he has no such-heuse-e+ known
place of residence, then in a county or city wherein any real estate lies that is devised or owned
by the decedent; and if there-be_is no such real estate, then in the county or city wherein he dies

ora county or C|ty Whereln he has estate—pFewded—hewethat—m—the—Gtty—ef—Rtehmend—the

B. Where any person has become, either voluntarily or involuntarily, a patient in a
nursing home, convalescent home, or similar institution due to advanced age or impaired health,
the place of legal residence of the person shall be rebuttably presumed to be the same as it was
before he became a patient.

Drafting note: Technical changes to modernize language. The Code has never given
other courts apart from circuit courts the authority to probate wills, so language referring
to other courts having probate jurisdiction has been eliminated. Language regarding the
ability of clerks to probate will has been eliminated as it was duplicative of the provisions

in existing 8 64.1-77. Existing § 64.1-76 has been relocated to proposed subsection B with
technical changes.

Drafting note: Relocated to subsection B of proposed § 64.2-443.
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864177 64.2-444. Clerks may probate wills;—appoint—appraisers—or—administrators;
gualify-executors,ete.

A. The clerk of any_circuit court,-havingjurisdiction-of-the-probate-of-wills-within-their
respective-territorialjurisdictions—as-defined-bylaw; or any duly qualified deputy of-any such
clerks clerk, may-appeint-appraisers-of-estates-of-decedents; admit wills to probate, appoint and

qualify executors, administrators, and curators of decedents, and require and take from them the
necessary bonds, in the same manner and with like effect as the_circuit court-could-do—if-in

SuehB. The clerk shall keep an order book, in which shall be entered all orders made by
him, or his deputy,—respeeting-the-subjects—aforesaid in performance of his duties pursuant to

subsection A, except probate orders-which that are recorded in the will book need not be entered
in the-elerk’s order book.

C. All wills heretofore admitted to probate by any duly qualified deputy clerk of any
circuit court-ef-competentjurisdiction-shall-be_are deemed to have been properly admitted to
probate to the same extent as if the clerk had acted in the proceeding.

Drafting note: Clerk's authority to appoint appraisers has been eliminated. The
section requiring such an appraisal (8 64.1-133) was repealed in 1998 (1998 Acts ch. 610).
There are also technical changes to modernize language.

§-64-1-78 64.2-445. Appeal from order of clerk.

Any person interested_in the probate of the will may; appeal any order entered pursuant to
8§ 64.2-444 within six months after the entering of such an order,-appeal-therefrom-as-a-matterof
right; without giving any bond, to the_circuit court whose clerk, or deputy, has made the order.
Upon application-being-made for such appeal, the clerk or deputy shall enter forthwith in his
order_or will book an order allowing such appeal—and. The appeal shall be given precedence on
the court's docket-the-same-as-apreferred-causefor-trial-at- the-next-term-of the-court. The matter
shall be heard de novo bv the courta#&ny%e#m—shal#m&#&n@dete#mne%h&ma&epaﬁheug#ﬂ

erder—beeleef—th&eewtpembmemg and a copy of |ts flnalﬁeuen—te order shall beJeeered—by—the
clerk—or-deputy;_entered into-his the clerk's order_or will book. At any time after such appeal is

allowed, the court—er-thejudge-thereof-in-vacation; may-make-any-such enter an order for the
protection of the—parties_persons interested_in the probate of the will or for the protection or
preservation of any property involved as-might-have-been-made-had-the-matter-been-originally
presented-to-the-court-oras-may-seem-needful it finds necessary.

Drafting note: Technical changes to modernize language.

8-64-1-79 64.2-446.-Person-offering-will_Motion for probate-may-have; process against
persons interested-cited-to-appear in probate.

A. A person offering, or intending to offer, to a_circuit court-havirgjurisdiction-of-the
probate-of-wills or to the clerk of-a_the circuit court-having-suchjurisdiction; a will for probate,
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may-ebtain-from request that the clerk of such court-precess-directed-to-the-proper-officerof-any
county-or-corporation—reguiring-him-to summon any person interested in-sueh the probate_of the
will to appear-at-the-next-term-of such-court-ona-day-hamed-in-the-summeons; to show cause why

the will should not be admitted to probate._Upon such request, the clerk shall, or in the absence
of such request the court may, summon all persons interested in the probate of the will to appear
to show cause why the will should not be admitted to probate.

B. The court shall hear the motion to admit the will to probate when all persons interested
in the probate of the will have been summoned or otherwise appear as parties. Upon the request
of any person interested in the probate of the will, the court shall order a trial by jury to ascertain
whether any paper produced is the will of the decedent. The court shall enter a final order as to
the probate.

C. In the absence of a request that the clerk summon any person interested in the probate
of the will to appear to show cause why the will should not be admitted to probate, the court in
which the will is offered for probate may proceed to admit or reject the will without summoning
any party.

Drafting note: Technical changes to modernize language. Existing § 64.1-80 has
been incorporated into proposed subsection A. Existing 88§ 64.1-82 and 64.1-83 have been
relocated to proposed subsection B. Existing § 64.1-85 has been relocated to proposed
subsection C. Technical changes have been made to the relocated sections to modernize
language.
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Drafting note: Relocated to subsection A of proposed § 64.2-449.

§-641-87 64.2-447 .\
Use of depositions.

deposrtron of a witness who subscrrbed a will attestrng—the—same that the will is the erI of the
testator, or in-event the_case of a holographic will-be-whely-in-the-handwriting-of the-testator, a
witness-to-preve-sueh attesting that the will is wholly in the handwriting;_of the testator, may be
admitted as evidence to prove the will if the witness (i) resides—eut outside of—this_the

Commonwealth, or-theugh _(ii) resides in-this_the Commonwealth-is-confined-in-anethercounty

oF-corperation—under-tegal-process—or_but 1s unable—from-sickness—age-or-any-other—cause to
attend testify for any reason before the court or cIerk where the-same will is offered;-the-same

3 A , which, For the purpose of taking
such deposrtrons the person offering the will for probate shall be permitted to withdraw the will
temporarily, leaving an attested copy with the court or clerk, or the clerk may give such person a
certified copy of the will.

B. The deposition of such witnesses shall be taken and certified-as-depositions-are-taken
in-othercases in accordance with 8§ 8.01-420.4 and the Rules of the Supreme Court of Virginia,
except that no notice-reed-be-given of the time and place of taking the-same; deposition need be
given unless—t-be-in—a—case—-which the probate is opposed by some person-whe—has—made
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seeh—eeurt—er—elerle mterested in the probate of the WI|| —Fer—the—perpese—ef—m&kmg—seeh—preef

the—p&rty—may—begwen—a—eerﬂﬁeéeepyef—tlmn&k Such deposrtlon may be taken prior to the
time that the will is offered for probate; and-the-depesition_may be filed at the same time the will

is offered_for probate, provided, that if probate is opposed by some person-who-has-made-himsel
a—party interested in the probate of the will, such person shall have the right to examine such
witness.

Drafting note: Technical changes to modernize language.

§-64.1-88 64.2-448.-Bill_ Complaint to impeach or establish a will;_limitation of action;
venue.

After-a-decree-or-order-under§-64-1-85-or-under §-64-1-77-aA. A person interested; in
the probate of the will who-was_has not-a-party-te-the otherwise been before the court or clerk in
a proceeding;_to probate the will pursuant to § 64.2-444 or in an ex parte proceeding to probate
the will pursuant to subsection B of § 64.2-446 may-preceed-by-bilHn-equity file a complaint to

|mpeach or establish the Wlll—enwhmh—bHLa%rat—byﬂHry—shalhb&erdemd%eﬂaseeﬁarmﬁhether

year from the date of the order entered bv the court in exercise of its original jurisdiction or after

an appeal of an order entered by the clerk, or, if no appeal from an order entered by the clerk is
taken, from the date of the order entered by the clerk.

B. A person interested in the probate of the will who had been proceeded against by an
order of publication pursuant to subsection B of § 64.2-449 may file a complaint to impeach or
establish the will within two years from the date of the order entered by the court in the exercise
of its original jurisdiction, unless he actually appeared as a party or had been personally served
with a summons to appear.

C. A person interested in the probate of the will who has not otherwise been before the
court and who was a minor at the time of the order pursuant to § 64.2-444 or 64.2-446 may file a
complaint to impeach or establish the will within one year after such person reaches the age of
maturity or is judicially declared emancipated.

D. A person interested in the probate of the will who has not otherwise been before the
court and who was incapacitated at the time of the order pursuant to 8 64.2-444 or 64.2-446 may
file a complaint to impeach or establish the will within one year after such person is restored to

capacity.
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E. Upon the filing of a complaint to impeach or establish the will pursuant to this section,
the court shall order a trial by jury to ascertain whether what was offered for probate is the will
of the testator. The court may require all testamentary papers of the testator be produced and
direct the jury to ascertain whether any paper produced is the will of the testator. The court shall
decide whether to admit the will to probate.

F. The venue for filing a complaint to impeach or establish the will shall be as specified
in subdivision 7 of § 8.01-261.

G. Subject to the provisions of § 8.01-428, a final order determining whether to admit a
will to probate bars any subsequent complaint to impeach or establish a will.

Drafting note: Technical changes to modernize language. Existing § 64.1-84 has
been relocated to proposed subsection G. Existing 8 64.1-89 has been relocated to proposed
subsections A and F. Existing 8 64.1-90 has been relocated to proposed subsections B, C,
and D. Technical changes have been made to the relocated sections to modernize language.

Drafting note: Relocated to subsections A and F of proposed § 64.2-448.

Drafting note: Relocated to subsections B, C, and D of proposed § 64.2-448.
8-64-1-91 64.2-449.-What-may-be-admitted-as—evidence—on-trial-by{ury Procedure in

probate proceedings.

A. In every probate proceeding, the court may require all testamentary papers of the
testator be produced and may compel the production of the will of a testator that is in the custody
of any person.

B. A summons may be served by an order of publication on any person interested in the
probate of the will in accordance with § 8.01-316.
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C. The court may appoint a guardian ad litem for any person interested in the probate of
the will in accordance with § 8.01-9.

D. The record of-what-is-proved-or-depesed-in-court the testimony given by witnesses_in
court on the motion to admit a will to-reeerd_probate and any_out of court depositions-tawfuy
taken—out—of court—on—such—motion; of witnesses who cannot be produced at a_jury trial
afterwards—before—ajury may—en-such-trial; be admitted as evidence,—te-have and given such
weight as the jury-shal-think-it-deserves deems proper.

Drafting note: Technical changes to modernize language. Existing § 64.1-81 has
been relocated to proposed subsections B and C. Existing § 64.1-86 has been relocated to
proposed subsection A. Technical changes have been made to the relocated sections to
modernize language.

8-64-1-92 64.2-450. Probate of copy of will proved-without outside the Commonwealth;
to-what-extent-admitted-to-prebate authenticated copy.

When a will relative to an estate within-this the Commonwealth has been proved-witheut
the-same_in another jurisdiction, an authenticated copy-thereef of the will and the certificate of
probate thereef of the will may be offered for probate in-this_the Commonwealth—\Ahen-such

copy-is-se-offeredthe-court-ortheclerk thereof to-which-tis-offered, and there shall-presume-in

the—absence—of-evidence—to-the—contrary; be a rebuttable presumption that the will was duly
executed and admitted to probate as a will of-persenalty personal estate in the-state-er—country

jurisdiction of the testator's domicile and_the circuit court, or the clerk of such court, where it is
offered shall admit such copy to probate as a will of—persenalty personal estate in—this_the
Commonwealth.—And—H—H—appear—from_If such copy_indicates that the will was admitted to
probate in-thefereign a court of-prebate another jurisdiction and was so executed as to be a valid

will of-lands_real estate in-this_ the Commonwealth by the law of-this_the Commonwealth, such
copy may be admitted to probate as a will of real estate. An authenticated copy of any will which
has been self-proved under the laws of another state shall, when offered with its authenticated
certificate of probate, be admitted to probate as a will of-persenalty personal estate and real

Drafting note: Technical changes to modernize language.

8-64-1-93 64.2-451. Appointment of curator; when made; his duties.

Sueh The court or_the clerk-as-is-mentioned-in-8-64-1-75; of such court, or-any his duly
qualified deputy-efsuch-clerk, may appoint a curator of the estate of a decedent during a contest
about-his_the decedent's will,—ef during the infancy or in the absence of an executor, or until
administration of the estate be granted—taking-from-him_and may require the curator to give a
bond in a reasonable penalty. The curator shall-take—care ensure that the estate is not wasted
before the qualification of an executor or administrator, or before such estate-shalt lawfully-come
comes into possession of such executor or administrator.-He The curator may demand, sue for,
recover, and receive_the decedent's personal estate and all debts due to the-decedentand-al-his

62



otherpersonal-estate,and-Hkewise testator. The curator may lease or receive the rents and profits
of any real estate-whereof that the decedent-ertestator-may-have-died-seized-or possessed when
he died.-He The curator shall pay debts,-se-far-as-such-payment-may-not-affect the-priority to the

extent that there are sufficient assets to do so in the order of payment prescribed by law, and may
be sued in—tike the same manner as an executor or administrator;—and—upen. Upon the
qualification of an executor or administrator, the curator shall account-with-him for and pay and
deliver to him such estate as he-has--his-hands_controls or may be liable for.

Drafting note: Technical changes to modernize language.

8-64-1-871 64.2-452. How will may be made self-proved; affidavits of witnesses.

A will, at the time of its execution or at any subsequent date, may be made self-proved by
the acknowledgment thereof by the testator and the affidavits of the attesting witnesses, each
made before an officer authorized to administer oaths under the laws of-this the Commonwealth
or the laws of the state where acknowledgment occurred, or before an officer of the foreign
service of the United States, a consular agent, or any other person authorized by regulation of the
United States Department of State to perform notarial acts in the place in which the act is
performed, and evidenced by the officer's certificate, attached or annexed to the will. The
officer's certificate shall be substantially as follows in form and content:

STATE OF VIRGINIA

COUNTY/CITY OF ...

Before me, the undersigned authority, on this day personally appeared
........ , vieeeee..,and ......., known to me to be the testator and
the witnesses, respectively, whose names are signed to the attached or
foregoing instrument and, all of these persons being by me first duly
sworn,  ..... , the testator, declared to me and to the witnesses in
my presence that said instrument is his last will and testament and
that he had willingly signed or directed another to sign the same

for him, and executed it in the presence of said witnesses as his
free and voluntary act for the purposes therein expressed; that said
witnesses stated before me that the foregoing will was executed and
acknowledged by the testator as his last will and testament in the
presence of said witnesses who, in his presence and at his request,
and in the presence of each other, did subscribe their names thereto
as attesting witnesses on the day of the date of said will, and that
the testator, at the time of the execution of said will, was over the
age of eighteen years and of sound and disposing mind and memory.

Witness
Subscribed, sworn and acknowledged before me by .......... , the
testator, and subscribed and sworn before me by ................
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and .......... , witnesses, this .... day of ........ , A.D., .......

(OFFICIAL CAPACITY OF OFFICER)

The-sworn-statement affidavits of any such witnesses taken as-herein provided—whether
beforeon-orafterJuly-1,-1986 by this section, whenever made, shall be accepted by the court as
if it had been taken ore tenus before such court, notwithstanding that-(H the offlcer did not attach
or affix his official seal thereto
admmlstepeams—undepthﬁaws—ef—&nethe#sta%e Any codmﬂ—whreh that § self proved under the
provisions of this section—which—alse_that, by its terms, expressly confirms, ratifies, and
republishes a will except as altered by the codicil shall have the effect of self-proving the will
whether or not the will was so executed originally.

Drafting note: Technical changes.

§64-1-872 64.2-453.—Same;—alternate—methed_How will may be made self-proved;
acknowledgment of witnesses.

A will, at the time of its execution or at any subsequent date, may be made self-proved by
the acknowledgment thereof by the testator and the attesting witnesses, each made before an
officer authorized to administer oaths under the laws of the Commonwealth; or the laws of the
state where the acknowledgment occurred, or before an officer of the foreign service of the
United States, a consular agent, or any other person authorized by regulation of the United States
Department of State to perform notarial acts in the place in which the act is performed, and
evidenced by the officer's certificate, attached or annexed to the will. The officer's certificate
shall be substantially as follows in form and content:

STATE OF VIRGINIA

CITY/COUNTY OF ............

Before me, the undersigned authority, on this day personally appeared
.......... , ciieieeee.,and L........., known to me to be the
testator and the witnesses, respectively whose names are signed to the
attached or foregoing instrument and, all of these persons being by me
first duly sworn, .......... , the testator, declared to me and to the
witnesses in my presence that said instrument is his last will and
testament and that he had willingly signed or directed another to sign
the same for him, and executed it in the presence of said witnesses as
his free and voluntary act for the purposes therein expressed, that
said witnesses stated before me that the foregoing will was executed
and acknowledged by the testator as his last will and testament in the
presence of said witnesses who in his presence and at his request and
in the presence of each other did subscribe their names thereto as
attesting witnesses on the day of the date of said will and that the
testator, at the time of the execution of said will, was over the age
of eighteen years and of sound and disposing mind and memory.

Sworn and acknowledged before me by ........ , the testator, and ......
and .......... , Witnesses, this .... day of ........ A.D., .......
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(OFFICIAL CAPACITY OF OFFICER)

Any codicil that is self-proved under the provisions of this section that, by its terms,
expressly confirms, ratifies, and republishes a will except as altered by the codicil shall have the
effect of self-proving the will whether or not the will was so executed originally.

Drafting note: Language has been added to this section tracking language in
proposed 64.2-452 that allows a self-proved codicil to have the effect of self-proving the will
in order to make the two sections consistent, even though such language does not appear in
the original version of this section. This addition is consistent with existing § 64.1-45 which
provides that the term “will” includes a codicil. There are also technical changes.

§8—64-1-751 64.2-454. Appointment of administrator for prosecution of action for
personal injury or wrongful death against or on behalf of estate of deceased resident or
nonresident.

AN administrator may be appointed in any case in which it is represented that-an a civil
action-attaw for personal injury or death by wrongful act-upen-a-cause-of-action arising within
this the Commonwealth is contemplated against or on behalf of the estate or the beneficiaries of
the estate of a resident or nonresident of-this the Commonwealth who has died within or-witheut
this_outside the Commonwealth-and-forwhose-estate-an if an executor_of the estate has not been

appointed,—an—administrator—of—such—person—may—be—appointed, solely for the purpose of

prosecution of-said-suitby-the such action, by the clerk of the_circuit court-havingjurisdiction
for-the-prebate-of-wills in the county or city in which jurisdiction and venue would have been

properly laid for such action-in-the-same—manner—as if the person for whom the appointment
thereof is sought had survived.
Drafting note: Technical changes.

Article5 6.
Recordation and Effect-Fhereof.
Drafting note: Technical changes.

8-64-1-94 64.2-455. Wills to be recorded; recording copies; effect;—ndexing; transfer to
The Library of Virginia.

A. Every will or authenticated copy admitted to probate by any_circuit court or clerk of
any circuit court shall be recorded by the clerk and remain in the clerk's office, except during
such time as the same may be carried to another court under a subpoena duces tecum-and-exeept
or as otherwise provided in § 17.1-213. A-duly certified copy of such will or of any authenticated
copy-se-admitted-torecord may be recorded in any county or city wherein there is any estate, real
or personal, devised or bequeathed by such will.

B. The personal representative of the testator shall cause a-duhy certified copy of any will
or of any authenticated copy so admitted to record to be recorded in any county or city wherein
there is any real estate of which the testator-died-seized_possessed at the time of his death or
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which_that is devised by his will.-On-and-afterJuly-1,-1964such-wil-shall-be-indexed-in-the

h elerk's offi herei indi " Kent.
C. Every will; or-sueh-a-duly certified copy-as— i H-thi ton; when-duly

recorded shall have the effect of notice to all persons of any devise or disposal by the will of real
estate situated in a county or city in which such will or copy is so recorded.

D. With the approval of the judges of a circuit court of any county or city, the clerk of
such court may transfer such original wills from his office to the Archives Division of The
Library of Virginia. A copy of any will that has been microfilmed or stored in an electronic
medium, prepared from such microfilmed or electronic record and certified as authentic by the
clerk or his designee, shall constitute a “duby-certified copy~ of the will for any purpose arising
under this title for which a-duby certified copy of the will is required.

Drafting note: Technical changes. Clerks already have the duty to index wills
pursuant to 88 17.1-223, 17.1-231, and 17.1-249 so it is unnecessary to repeat that duty in
this section.

8-64-1-95 64.2-456. Bona fide purchaser of real estate without notice of devise protected.

The title of a bona fide purchaser without notice-forvaluable-consideration from the heir
at law of a person who has died heretofore, or who may die hereafter, having title to any real
estate of inheritance in-this_the Commonwealth, shall not be affected by a devise of such real
estate made by the decedent, unless within one year after the testator's death the will devising the
same or, if such will has been probated—without—this_outside of the Commonwealth, an
authenticated copy thereof and the certificate of probate shall be filed for probate before the
court or clerk having jurisdiction for that purpose and shall afterwards be admitted to probate and
recorded in the proper court or clerk's office as a will of real estate.

Drafting note: Definition of bona fide purchaser in existing § 64.1-01 obviated need
for "valuable consideration' language. There are also technical changes.

8-64-1-96 64.2-457.-Same_Bona fide purchaser of real estate without notice of devise
protected; later will.

The title of a bona fide purchaser without notice-fer—valuable—consideration from the
devisee, or from the personal representative with power to sell, encumber, lease, or exchange,
under the will of a person who has died heretofore, or may die hereafter, having title to any real
estate of inheritance in-this the Commonwealth, shall not be affected by any other devise of such
real estate made by the testator in another will, unless within one year after the testator's death
such other will or, if such other will has been probated—witheut—this outside of the
Commonwealth, an authenticated copy thereof and the certificate of probate shall be filed for
probate before the court or clerk having jurisdiction for that purpose and shall afterwards be
admitted to probate and recorded in the proper court or clerk’s office as a will of real estate.
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Drafting note: Technical changes.

§64-1-96:-1 64.2-458. Bona fide purchaser of real estate without notice of devise
protected; intestacy.

The title of a bona fide purchaser without notice—for—valuable—coensideration from the
devisee, or from the personal representative with power to sell, encumber, lease, or exchange,
under the will of a person who has died heretofore, or may die hereafter, having title to any real
estate of inheritance in-this the Commonwealth, shall not be affected by the later impeachment of
the testator's will-er-wills~which that results in intestacy, unless within one year after the testator's
death a-biHHn-equity complaint is filed before the court having jurisdiction for that purpose.

Drafting note: Technical changes.

CHAPTER-65.
PERSONAL REPRESENTATIVES AND ADMINISTRATION OF ESTATES.

Article 1.
Appointment and Qualification.

8-64-1-116 64.2-500.-When-and-to-whem_Grant of administration; with the will annexed;
may be granted.

A. If-there-be-no-executor-appeinted-by the will_does not name an executor, or-H-aH the
executors-therein_executor named-refuse-the-executorship-orfail_refuses to accept, fails to give
bond when required, which shall amount to such refusal, or having qualified die, resign or are
dies, resigns, or is removed from office, the court or clerk may grant administration with the will
annexed to a person who is a residual or-a substantial legatee under the will, or his designee,-and

upen-the-fatlure-ofany or if such person-se fails to apply for administration within-thirty 30 days,
to a person who would have been entitled to administration if there had been no will;—upen-his

B. Administration shall not be granted to any person unless_he takes the required oath and
gives bond, and the court or clerk is satisfied that he is suitable and competent to perform the
duties of his office._Administration shall not be granted to any person under a disability as
defined in § 8.01-2.

C. If any beneficiary of the estate objects,-re-husband—~wife a spouse or parent who has
been barred from all interest in the estate because of desertion or abandonment as provided under
8-64-1-16-3-shall-be-suitable-te_64.2-308 may not serve as an administrator of the estate-efthe

Drafting note: Technical changes. The “when required” language that qualified the
giving of a bond was eliminated since in all cases a personal representative is required to
give his bond (though not necessarily post surety). Language regarding eligibility of
persons under a disability to serve as administrator with the will annexed was added to

proposed subsection B to mirror language in existing 8 64.1-118 dealing with
administrators of intestate estates.
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8-64-1-117 64.2-501. Oath of executor or-sueh administrator with the will annexed.

Fhe-oath-of-an An executor or-ef-an administrator with the will annexed shall-be take an
oath that the writing admitted to record contains the true last will of the-deeeased decedent, so far
as he knows-erbeheves, and that he will faithfully perform the duties of his office to the best of
his judgment. Such oath may be taken on behalf of a corporation by its president, vice-president,
secretary, treasurer, or trust officer.

Drafting note: Technical changes.

§-64-1-118 64.2-502.-What-clerk-orcourtto-appointadministrater Grant of administration
of intestate estate;-who-to-be-preferred.

A. The court or the clerk who would have jurisdiction as to the probate of a will, if there
were a will,-shall-have-the has jurisdiction to hear and determine the right of administration of
the estate in the case of a person dying intestate. Administration shall be granted as follows:

1. During the first-thirty 30 days following the-intestate’s decedent's death, the_court or
the clerk may grant administration-(H to a sole distributee, or his designee, or-{#} in the absence
of a sole distributee, to any distributee, or his designee, who presents written waivers of the right
to qualify from all other competent distributees.

2. After-thirty 30 days have passed since the-intestate's decedent's death, the_court or the
clerk may grant admlnlstratlon to the flrst dlstrlbutee or hIS de3|gnee who applles—tl%ucef&L

e%he#dﬁnbu{e% prowded—|C\e\,t\,te\,te+L that |f durmg the flrst—th#ty 30 days followmg the
intestate’'s decedent's death, more than one distributee notifies the_court or the clerk of an intent
to qualify after the-thirty-day 30-day period has elapsed, the_court or the clerk shall not-appeint
grant administration to any distributee, or his designee, until the_court or the clerk has given all
such distributees an opportunity to be heard.

3. After 45 days have passed since the-intestate's decedent's death, the_court or the clerk
may grant administration to any nonprofit charitable organization that operated as a conservator
or guardian for the decedent at the time of his death:-hewever—# if such organization certifies
that it has made a diligent search to find an address for any sole distributee and has sent notice by
certified mail to the last known address of any such distributee of its intention to apply for
administration at least 30 days before such application, or, that it has not been able to find any
address for such distributee. However, if, during the first 45 days following the—intestate's
decedent's death, any distributee notifies the court or the clerk of an intent to qualify after the 45-
day period has elapsed, the_court or the clerk shall not-appeint_grant administration to any such

organization—administrator until the_court or the clerk has given all such distributees an
opportunlty to be heard—and%n)%ueh%anﬂa%mnﬁemﬁesﬁwmad&&é#rgem—seareh%
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Quialification of such_nonprofit charitable organization is not subject to challenge on account of-a
the failure to-have-made make the certification-herein required_by this subdivision.

4. After-sixty 60 days have passed since the-intestate's decedent's death, the_court or the
clerk may grant administration to one or more of the creditors or to any other person, provided
such creditor or-ether person_other than a distributee certifies that he has made_a diligent search

to find an address for any sole distributee and has-given-netless-than-thirty-days sent notice by

certified mail-ef-his-intention-to-apply-foradministration to the last known address-er-addresses
of-the any such distributee-discovered of his intention to apply for administration at least 30 days

before such application, or-alternatively; that he has not been able to find any-such address_for
such distributee. Qualification of a creditor or person other than a distributee is not subject to
challenge on account of-a the failure to-have-made make the certification-herein required_by this
subdivision.

the—eleﬂeand—mmenB When granting administration, if the court determines that it is in the best
interests of-an-ntestate’s a decedent's estate, the court may depart-therefrem from the provisions
of this section at any time and-appe#nt_grant administration to such person as the court—athe
exereise-of-its-diseretion; deems-mest appropriate.

C. The court or clerk may admit to probate a will of the decedent after a grant of
administration. If administration has been granted to a creditor or person other than a distributee,
the court or clerk may grant administration to a distributee who applies for administration and
who has not previously been refused administration after reasonable notice has been given to
such creditor or other person previously granted administration. Admission of a will to probate
or the grant of administration pursuant to this subsection terminates any previous grant of
administration.

BD. The court or clerk shall not grant administration to any person unless satisfied that he
is suitable and competent to perform the duties of his office.-A_Administration shall not be
granted to any person under a disability as defined in § 8.01-2-is-hot-eligible-to-guatify.

CE. If any beneficiary of the estate objects,-re-husband-wife a spouse or parent who has
been barred from all interest in the estate because of desertion or abandonment as provided under
8-64-1-16-3-is-suitable-to 64.2-308 may not serve as an administrator of the estate of the deceased
spouse or child-as-the-case-may-be.

Drafting note: Technical changes. The last sentence of existing § 64.1-119 has been
relocated to proposed subsection C with technical changes.

8-64-1-119 64.2-503. Oath and bond of administrator—when-grant-to—cease of intestate

estate.

Before-any-grant-ofadministration—asAn administrator efthe-estate of an intestate estate;

the-person-to-whom-itis-granted shall—n-the-court-or-before-the-clerk-granting-it; give bond and
take an oath that the-deceased decedent has left no will, so far as he knows, and that he will

faithfully perform the duties of his office to the best of his judgment. Such oath may be taken on
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behalf of a corporation by its president, a vice-president, secretary, treasurer, or trust officer.+a

Drafting note: Last sentence has been relocated to subsection C of proposed § 64.2-
502. There are also technical changes.

8-64-1-120 64.2-504.RPenalty-of-bend Bond of executor or administrator.

A. Except as provided in subsection B, every bond of an executor or administrator shall
be-ir-a-penatty-equal, at-the least, in an amount equal to (i) the full value of the personal estate of
the-deceased decedent to be administered;-and-when-there-is-a, or (ii) if the will-which authorizes
the executor or administrator to sell real estate, or receive the rents and profits thereof,-the-bend
shal-be-ir-a-penatty-equal-at-the-teast—to the full value-beth of the personal estate and-ef such
real estate, or the rents and profits_thereof, as the case may be.

B. Upon the request of an executor or administrator, the clerk shall redetermine the
penalty amount of the bond in light of any reduction in the current market value of the estate in
the executor's or administrator's possession or subject to his power, whether such reduction is
due to disbursements, distributions, or valuation of assets, if such reduction is reflected in an
accounting that has been confirmed by the court or an inventory that has been approved by the
commissioner of accounts and recorded in the clerk’s office. This provision shall not apply to any
bond set by the court.

Drafting note: Technical changes.

8-64-1-121 64.2-505. When security not required.

H-=alA. The court or clerk shall require a personal representative to furnish security.
However, the court or clerk shall not require a personal representative to furnish security if:

1. All distributees of a decedent's estate or all beneficiaries under the decedent's will are
personal representatives of that decedent's estate, whether serving alone or with others who are
not distributees or beneficiaries,—the—court-orclerk—shall-notrequire—security;_however, if all
personal representatives of a testate decedent are entitled to file a statement in lieu of an
accounting under 8-26-20-1 64.2-1314, the security shall be required only upon the portion of
their bond given in connection with the property passing to beneficiaries who are not personal

representatives; and-no-security-shal-berequired-of-an-executor-when or
-the 2. The will waives security of an executor nominated therein.-However-in-any-case;

upon-the-application-ofany

B. Notwithstanding subsection A, upon the motion of a legatee, devisee, or distributee of
an estate, or any person who has a pecuniary interest-er-upoen-metion-of in an estate, the court-er

clerk—such-fiduciary may-be-required-to-provide require that the personal representative furnish
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a A copy of such
motion shall be served upon the—ﬁdaerapy personal representative. The court shalI—Iqee\\Fth(-)—mactetelC
conduct a hearing on the motion and may require the-fiductary personal representative to furnish
surety-upen-his-bend_security in-the an amount it deems-neeessary sufficient and—n—addition;
may award-te the movant reasonable-atterney's attorney fees and costs which shall be paid out of
the estate.

C. This section shall be deemed to permit qualification without security—n-siuations
where the personal representative—er—personal—representatives—are is the only—distributees
distributee or only-beneficiaries_beneficiary by virtue of one or more instruments of disclaimer
filed prior to, or at the time of, such personal representative's qualification.

Drafting note: Technical changes to modernize language.

§-64.1-122 64.2-506.—etters When letters of administration_and order for obtaining

probate in due form-unnecessary-how-made-out-when are required.
A—copy—of-the-order—whereby The court or clerk may issue a certificate—is—granted of

gualification to any personal representative for obtaining probate or letters of administration,
which shall be-as-effectual given the same effect as the probate or letters made out in due form.
Nevertheless-the The clerk-of-the-court-by-which-such-erderis-made-shall; when required by any
personal representative,_shall make out such probate or letters in due form—Fhe-same,—~when-so
made-eut; that shall be signed by the clerk, sealed with the seal of the court, and certified by the
judge to be attested in due form.

Drafting note: Technical changes.

8-64-1-122.1 64.2-507. Clerks to deliver statement of responsibilities.

The clerk of any court in which any person qualifies as executor or administrator of an
estate shall deliver to such person, at the time of qualification, a statement in at least the
following form: "As an executor or administrator of an estate, you are charged with the
responsibility of filing any income, inheritance or estate tax returns required by state or federal
law and an accounting of your handling of the estate.”

Drafting note: No change.

8-64-1-122.2 64.2-508. Written notice of probate, qualification, and entitlement to copies
of inventories, accounts, and reports to be provided to certain parties.

A. Except as otherwise provided in this section, a personal representative of a decedent's
estate or a proponent of a decedent's will when there is no qualification;—fer-estates-ef-persons
eying-on-erafterJanuary—1-1994. shall provide written notice of qualification or probate, and
notice of entitlement to copies of wills, inventories, accounts, and reports, to the following
persons:

1. The surviving spouse of the decedent, if any;
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2. All heirs at law of the decedent, whether or not there is a will;

3. All living and ascertained beneficiaries under the will of the decedent, including those
who may take under 8-64-1-64-1 64.2-418, and beneficiaries of any trust created by the will; and

4. All living and ascertained beneficiaries under any will of the decedent previously
probated in the same court.

B. Notice under subsection A need not be provided (i) when the known assets passing
under the will or by intestacy do not exceed $5,000 or (ii) to the following persons:

1. A personal representative or proponent of the will;

2. Any person who has signed a waiver of right to receive notice;

3. Any person to whom a summons has been issued pursuant to §-64-1-79-or§564.1-80
64.2-446;

4. Any person who is the subject of a conservatorship, guardianship, or committeeship, if
notice is provided to his conservator, guardian, or committee;

5. Any beneficiary of a trust, other than a trust created by the decedent's will, if notice is
provided to the trustee of the trust;

6. Any heir or beneficiary who survived the decedent but is deceased at the time of
qualification or probate, and such person's successors in interest, if notice is provided to such
person's personal representative;

7. Any minor for whom no guardian has been appointed, if notice is provided to his
parent or person in loco parentis;

8. Any beneficiary of a pecuniary bequest or of a bequest of tangible personal property,
provided in either case the beneficiary is not an heir at law and the value of the bequest is not in
excess of $5,000; and

9. Any unborn or unascertained persons.

C. The notice shall include the following information:

1. The name and date of death of the decedent;

2. The name, address, and telephone number of a personal representative or a proponent
of a will;

3. The mailing address of the clerk of the court in which the personal representative
qualified or the will was probated,;

4. A statement as follows: "This notice does not mean that you will receive any money or
property";

5. A statement as follows: "If personal representatives qualified on this estate, they are
required by law to file an inventory with the commissioner of accounts within four months after
they qualify in the clerk's office, to file an account within—sixteen_16 months of their
qualification, and to file additional accounts within-sixteen 16 months from the date of their last
account period until the estate is settled. If you make written request therefor to the personal
representatives, they must mail copies of these documents (not including any supporting
vouchers, but including a copy of the decedent's will) to you at the same time the inventory or
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account is filed with the commissioner of accounts unless (i) you would take only as an heir at
law in a case where all of the decedent's probate estate is disposed of by will, or (ii) your gift has
been satisfied in full before the time of such filing. Your written request may be made at any
time; it may relate to one specific filing or to all filings to be made by the personal
representative, but it will not be effective for filings made prior to its receipt by a personal
representative. A copy of your request may be sent to the commissioner of accounts with whom
the filings will be made. After the commissioner of accounts has completed work on an account
filed by a personal representative, the commissioner files it and a report thereon in the clerk’s
office of the court wherein the personal representative qualified. If you make written request
therefor to the commissioner before this filing, the commissioner must mail a copy of this report
and any attachments (excluding the account) to you on or before the date that they are filed in the
clerk’s office"; and

6. The mailing address of the commissioner of accounts with whom the inventory and
accounts must be filed by the personal representatives, if they are required.

D. Within-thirty 30 days after the date of qualification or admission of the will to probate,
a personal representative or proponent of the will shall forward notice by delivery or by first-
class mail, postage prepaid, to the persons entitled to notice at their last known address. If the
personal representative or proponent does not determine that the assets of the decedent passing
under the will or by intestacy exceed $5,000 until after the date of the qualification or admission
of the will to probate, notice shall be forwarded to the persons entitled thereto within-thirty 30
days after such determination.

E. Failure to give the notice required by this section shall not-ef-itsel (i) affect the
validity of the probate of a decedent's will,—rer or (ii) render any person required to give notice,
who has acted in good faith, liable to any person entitled to receive notice. In determining the
limitation period for any rights that may commence upon or accrue by reason of such probate or
qualification in favor of any entitled person, the time that elapses from the date that notice should
have been given to the date that notice is given shall not be counted, unless the person required
to give notice could not determine the name and address of the entitled person after the exercise
of reasonable diligence.

F. The personal representative or proponent of the will shall record within four months in
the clerk's office where the will is recorded an affidavit stating (i) the names and addresses of the
persons to whom he has mailed or delivered notice and when the notice was mailed or delivered
to each or (ii) that no notice was required to be given to any person.-A_The commissioner of
accounts shall not approve any settlement filed by a personal representative until the affidavit
described in this subsection has been recorded. If the personal representative of an estate; or the
proponent of a will; is unable to determine the name and address of any person to whom notice is
required after the exercise of reasonable diligence, a statement to that effect in the required
affidavit shall be sufficient for purposes of this subsection. Notwithstanding the foregoing
provisions, any person having an interest in an estate may give the notice required by this section
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and record the affidavit described in this subsection. If this subsection has not been complied
with within four months after qualification, the—Cemmissioner_commissioner of—Aceeunts
accounts shall issue, through the sheriff or other proper officer, a summons to such fiduciary
requiring him to comply, and if-he—shal_the fiduciary does not_comply, the-Cemmissioner
commissioner shall enforce the filing of the affidavit in the manner set forth in §-26-13 64.2-
1215.

G. The form of the notice to be given-hereunder pursuant to this section, which shall
contain appropriate instructions regarding its use, shall be provided to each clerk of the circuit
court by the Office of the Executive Secretary of the Supreme Court and each clerk shall provide
copies of such form to the proponents of a will or those qualifying on an estate.

Drafting note: Technical changes.

Article-3 2.
Appraisement-List of Heirs and Affidavit of Real Estate.
§64-1-133-
Drafting note: Repealed by Acts 1998, c. 610.

§-64.1-134 64.2-509. List of heirs.

A. Every-(i) personal representative of a decedent, whether-sueh the decedent died testate
or intestate, shall, at the time of his qualification, and-(i) every proponent of a will where there is
no qualification of a personal representative,~when shall, at the time the will is presented for
probate -shal furnlsh%e%m%deﬂeﬁmrehequammmaeﬁeeﬁh%%%eeeﬁeﬂhe
Ay a list of heirs
under oath in accordance Wlth a form prowded to each clerk of court by the Office of the
Executive Secretary of the Supreme Court or a computer-generated facsimile thereof to the court
or clerk where the personal representative qualifies and to the clerk of the circuit court for the
jurisdiction where any real estate that is part of the decedent's estate is located.

B. If there has been no qualification of a personal representative within 30 days following
the decedent's death, a list of heirs, made under oath in accordance with the form provided to
each clerk or a computer generated facsimile_thereof, may be filed by any heir at law of a
decedent who died intestate.

C. The clerk shall record-sueh the list_of heirs in the will book and index_the list in the
name of the decedent and the heirs.—Sueh A list-se_of heirs made_under oath and recorded
pursuant to this section shall be prima facie evidence of the facts-therein-stated contained in the
list. The cost of recording-sueh the list shall be deemed a part of the cost of administration and be
paid out of the estate of the decedent.-Sueh

D. The personal representative shall not receive any compensation for his services until
sueh the list of heirs is filed unless he files an affidavit before the commissioner of accounts that
the heirs are unknown to him and that after diligent inquiry he has been unable to ascertain their
names, ages, or addresses, as the case may be.
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E. The list of heirs filed pursuant to this section shall reflect the heirs in existence on the
date of the decedent's death. If there are any changes as to who should be included on the list of
heirs, an additional list of heirs shall be filed that includes such changes.

Drafting note: Technical changes.

§8-64-1-135 64.2-510. Affidavit relating to real estate of intestate decedent.

Upon-the-death-intestate—of a-person-owning—real-estate—anyA. Any person having an
interest-therein_in real estate that is part of an intestate decedent's estate, including a personal
representative who has qualified, may execute an affidavit, on a form provided to each clerk of
the court by the Office of the Executive Secretary of the Supreme Court or a computer-generated
facsimile thereof, setting forth briefly (i)_a description of the real estate owned by the decedent at
the time of his death situated within the-city-er-ecounty jurisdiction where-such the affidavit is to
be recorded; (ii)_that the-intestacy decedent died intestate; and (iii) the names and last known
addresses of the_decedent's heirs at law. The clerk of the_circuit court of the-county—orcity-in
which-deeds-are-admitted-torecord-and-in-which jurisdiction where such real estate or any part
thereof is located; shall,—tpon-the—payment-of-thefeesprovided-bytaw, record and index the
same affidavit as wills are recorded and indexed_in the name of the decedent and the heirs.

B. The clerk of the_circuit court of the-county-ereity jurisdiction where-such the affidavit
is recorded shall transmit an abstract of-said the affidavit to the commissioner of the revenue of
said-county-orcity-as-in-the-case-of deeds-conveying-real-estate such jurisdiction. Upon receipt
thereofby-said of the affidavit, the commissioner-such-real-estate may-be-transferred transfer the
real estate upon the land books and-assessed assess the real estate in accordance therewith.

Drafting note: Technical changes to modernize language. The provisions for
recording and indexing the affidavit have been amended to parallel those in proposed §
64.2-509. The language requiring the payment of fees before recordation was eliminated as
unnecessary. For example, § 58.1-1717.1 requires a $25 recordation fee for both existing §8
64.1-134 and 64.1-135, but only existing 8 64.1-135 expressly notes that this fee must be
paid.

Article4 3.
Authority and General Duties.

8-64-1-136 64.2-511. Powers of executor before qualification.

NeA person-appeinted-by named in a will_as executor-thereef shall-have not exercise the
powers of executor until he qualifies as such by taking an oath and giving bond in the court-in
which or before the clerk-by-whem where the will or an authenticated copy thereof is admitted to
record, except that he may provide for the burial of the testator, pay reasonable funeral expenses,
and preserve the estate from waste.

Drafting note: Technical changes.

8-64-1-136-1 64.2-512. Funeral expenses.
Subject to the provisions of §-64-1-157 64.2-528, reasonable funeral and burial expenses
of a decedent shall be considered an obligation of the decedent's estate, which shall be liable for
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such expenses to: (i) the funeral establishment, (ii) the cemetery, (iii) any third-party creditor
who finances the payment of such expenses, or (iv) any person authorized to make arrangements
for the funeral of the decedent who has paid such expenses. A person who is authorized to make
arrangements for the funeral of the decedent shall have the authority to bind the decedent's estate
for such expenses and may execute, on behalf of the estate, any necessary instruments.

Drafting note: Technical changes.

§8-64-1-137 64.2-513.-Beath Effect of death, resignation, or removal of sole executor:-his

first-testator—but—enUpon the death, resignation, or removal of the sole surviving executor-of
under any last will, administration of the estate of the-first testator; not already administered; may
be granted, with the will annexed, to-steh any person-as the court-shal-think-fit-to-appoint deems

appropriate.
Drafting note: Technical changes.

Drafting note: Section eliminated as an anachronism.

§8-64-1-139 64.2-514. Duty of every personal representative.

Every personal representative shall administer, well and truly, the whole personal estate
of his decedent.

Drafting note: No change.

8-64-1-140 64.2-515. Duty of fiduciaries as to joint accounts.
AA. Except as provided in subsection B a fldu0|ary charged W|th the administration of
the estate of a decedent

to assert a claim on behalf of the decedents estate to any funds—wmeh—may—at—the—tlme—et—hts

death,—be on deposit in any financial institution_in a joint account held, at the time of the
decedent's death, in the name of-said_the decedent and one or more other persons when the terms
of the contract of deposit, or the laws of the state in which such funds are deposited, permit such
financial institution to pay—%)_the funds to_(i)-e#ther_any of such persons_in whose name the
account is held, whether the other, or others,be_are living or not, or-{2)}-te_(ii) a named survivor
Oor survivors.

B. The fiduciary shall assert a claim to such funds if he receives a request in writing from
any person interested in the estate within six months from the date of the initial qualification of
the estate. The fiduciary, or his attorney, shall acknowledge_in writing receipt of such request-i

writing within-ten 10 days-efreeceipt-ofsuch-notice, and if the fiduciary-be-the-same-person-as. is
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the surviving cotenant of such funds,—said_the fiduciary shall segregate such funds; and place
same_such funds in an interest-bearing account, awaiting an appropriate—deeree _court order
concerning the ultimate disposition of—same,—and—said—fiduciary-cotenant such funds. The
fiduciary shall not use such funds for his own personal account. H However, if the-fiduciary-
eotenant fiduciary accedes to the request that such funds be treated as estate funds,—said_the
fiduciary may distribute-same the funds according to law without any-deeree-of court-referred-te
above order.
Drafting note: Technical changes to modernize language.

8-64-1-141 64.2-516. Duties of fiduciaries-with—respeet as to certain obligations of the
United States.

charged with the administration of the estate of a decedent is not required to assert a claim to or

seek to recover the whole or any part of funds arising from the redemption or payment of bonds
of the United States-of-America; which that are paid or payable to others under_the applicable
laws of the United States or rules and regulations of the—Freasury U.S. Department of the-United
States-made pursuant thereto Treasury.

B. The fiduciary shall assert a claim to such funds if he receives a request in writing from
any person interested in the estate within six months from the date of the initial qualification of
the estate. The fiduciary, or his attorney, shall acknowledge in writing receipt of such request
within 10 days, and if the fiduciary is the co-owner of such funds, the fiduciary shall segregate
such funds and place such funds in an interest-bearing account, awaiting an appropriate court
order concerning the ultimate disposition of such funds. The fiduciary shall not use such funds
for his own personal account. However, if the fiduciary accedes to the request that such funds be
treated as estate funds, the fiduciary may distribute the funds according to law without any court
order.

Drafting note: Technical changes to modernize language. Six-month period and
requirement that fiduciary acknowledge receipt of the request and segregate funds are new
provisions and were added to proposed subsection B to parallel subsection B of proposed 8
64.2-515.

8—64-1-142 64.2-517. Exercise of discretionary powers by surviving executors or
administrators with the will annexed.

A. When discretionary powers are conferred upon the executors—ef under any will
heretofore—or-hereafterexeecuted and some, but not all, of-sueh_the executors die, resign, or
become incapable of acting, the executors or executor remaining shall-thereafter continue to
exercise the discretionary powers—given—a-such_conferred by the will, unless—tbe the will

expressly—previded—in-sueh-will_provides that the discretionary powers cannot be exercised by
any-nrumberless fewer than all of the original executors named_in the will.
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B. When discretionary powers are conferred upon the executors—ef under any will
he#etefe#e—er—he#ea#er—exeeuted and all of the executors—n&med—m—sueh—w#l—ehe—mslgn—e#

the sole executor if only one is named in the will dies, resigns, or becomes incapable of acting,
then—in-such-event-the-administrators—with-the-will-annexed-or_the administrator with the will
annexed appointed by the court shall exercise the discretionary powers-vested-r conferred by the
will upon the original executors or executor, unless_the will expressly provides that the
discretionary powers—a-such-wit-are-by-express-languageHmited-orrestricted-to can only be
exercised by the executors or executor named-therein in the will.

Drafting note: Technical changes.

8-64-1-143 64.2-518. When personal representative may renew-nete—ete; obligation of
decedent.

Inr-all-cases-whenA. When a decedent is-the-maker-or-one-of the-makers—a-surety-or-one
of-the-sureties-or-an-endorser-or-one-of-the-endorsers—of obligated on any note, bond, or other
obligation for the payment of money;—which that is due-er—past-due at the-death time of the
decedent decedent's death, or-shal-thereafterbecome becomes due prior to the settlement of the
decedent's estate-ef-the-decedent, the decedent's personal representative may execute-as-such
personalrepresentative, in the same capacity as the decedent was obligated, a new note, bond, or

other obligation for the payment of money—in-the-same-capacity-as-the-decedent-was-obhigated,
for_no more than the same amount-er-tess-but-not-greaterthan as the sum due,—principaland

nterest; on the original obligation,_including both principal and interest, which shall be in lieu of

the obligation of the decedent, whether made payable to the original holder or another.-And-such

Hme—te—ﬂm%&nd—sueh_y note bond or other obllgatlon—se executed by the personal
representative shall be binding upon the estate of decedent to the same extent and in the same
manner-and-with-the-same-effect-that as the original note, bond, or other obligation-se executed
by the decedent-was-binding-upon-his-estate;.

B. The personal representative may renew such note, bond, or other obligation for the
payment of money from time to time, provided, that the time for final payment of the note, bond,

or other obligation—fer—the—payment—ef-—meney, or any renewal thereof—by—the—personal
representative, shall not extend-beyond-a-period-of exceed two years from the qualification of the
original personal representative-as-such-upon-the-estate-of the-decedent,-except-upon-the-orderof

unless otherwise ordered by a court of competent jurisdiction.

Fhe-execution-of-anyC. The personal representative is not personally liable for any note,
bond ,or other obligation for the payment of money-by-the-personal-representative-mentioned-in
the—first-paragraph—of executed pursuant to this section-shal-not-be-held-or—construed-to-be
binding upon the personal representative personally.

Drafting note: Technical changes to modernize language.
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8-64-1-144 64.2-519. Suits upon judgment and contracts of decedent_and actions for
personal injury or wrongful death.

A personal representative may sue or be sued_(i) upon any judgment for or against-er the
decedent, (ii) upon any contract of or with-his the decedent,-ireluding,-but-net-Hmited-tosuits or
(iii) in any action for personal injury or wrongful death_against or on behalf of the estate.

Drafting note: Technical changes.

8-64-1-145 64.2-520. Action for goods carried away, or for waste, destruction of, or
damage to estate of decedent.

A. Any action-at-law for damages for the taking or carrying away of any goods, or for the
waste, destruction of, or damage to any estate of or by the decedent, whether such damage be
direct or indirect, may be maintained by or against the decedent's personal representative.

B. An action-at-daw for damages, including future tax liability, to the grantor, his estate or
his trust, resulting from legal malpractice concerning an irrevocable trust shall accrue upon
completion of the representation in which the malpractice occurred. The action may be
maintained pursuant to 8 8.01-281 by the grantor; or by the grantor's personal representative or
the trustee if such damages are incurred after the grantor's death. An action for damages pursuant
to this section in which a written contract for legal services existed between the grantor and the
defendant shall be brought within five years after the cause of action accrues. An action for
damages pursuant to this section in which an unwritten contract for legal services existed
between the grantor and the defendant shall be brought within three years after the cause of
action accrues. Notwithstanding this section, no such action shall be based upon damages that
may reasonably be avoided or that result from a change of law subsequent to the representation
upon which the action is based.

C. Any action pursuant to this section shall survive pursuant to § 8.01-25.

Drafting note: Technical changes.

Article5 4.
Power with Respect to Real Estate.

8-64-1-146 64.2-521.-Representatives Personal representatives to sell real estate devised
to be sold, and_to receive certain rents.

RealA. If the will devises real estate-devised to be sold-shal— and no person other than
the-exeeutors-be executor is appointed-for-the-purpese-be-sold-and-conveyed-and to sell such real
estate, the executor has the power to sell and convey such real estate and to receive the proceeds
of sale or the rents and proflts of any real estate-which that the executors are authorized by the
will to receive-sha ; ;

If none qualify B. Unless a contrary intent is clearlv set out in the will, |f no_executor
gualifies, or those qualifying die, resign, or are removed—before—the—trust—is—executed—or
completed—the, an administrator with the will annexed-shal _has the power to sell or convey the
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fands-seo real estate devised_by the will to be sold and_to receive the proceeds of sale; or the rents
and profits-aferesaid-as-an-executormight-have-dene of any real estate.

Drafting note: Technical changes. Current § 64.1-147 is incorporated into proposed
subsection B with technical changes.

Drafting note: Relocated to subsection B of proposed 8 64.2-521.
8-64-1-151 64.2-522.-Executor—ete; Personal representatives to pay over sale proceeds

and rents to persons entitled.

H-shal-be-one-of-the-duties-ef-anAn executor or administrator;-by-virtue-of-his-officeand
as-suech-embraced-by-his-official-bond; shall faithfully-te pay the rents and profits or proceeds of
sale of real estate-which-may that lawfully come-te into his-hands possession, or-te into the-hands
possession of any person for him, to such persons-as-are entitled thereto.

Drafting note: Technical changes.

8-64-1-148 64.2-523.-Representative Personal representative may execute deed pursuant
to written contract of-deeeased decedent.

When any-deeeased-persen-shal-have decedent has executed and delivered a bona fide
written contract of sale, purchase option, or other agreement binding such deceased person, his
heirs, personal representatives, or assigns, to convey any real property or_any interest therein, his

personal representatives may—upen—fullcomphiance—by—thepurchaser—with—theterms—and

conditions-of-such-contract—option-oragreement execute a deed and do all things necessary to
effect the transfer of title to such real property or_any interest therein to the purchaser-and-such

upon the purchaser's full compliance with the terms and conditions of such contract, option, or
agreement. Such transfer shall be as effective as if it had been made by the-deceased-oebliger
decedent. The contract, option, or agreement shall be attached to any deed executed by a
personal representative pursuant to this section and_the clerk shall record such contract, option,
or agreement-shal-be-spread-upen-therecords_in the deed book. Any personal representative;
duly qualified in any other state,-er-ir-the-Bistrict-of Columbia; upon-making taking an oath that
the decedent owed no debts in-this the Commonwealth and posting bond upon such terms and in
such amount as may be fixed by the clerk, but not less than the value of the decedent's interest to
be conveyed, may convey real property or any interest therein under the provisions of this

section without-aneiHary-administration qualifying in the Commonwealth.

Drafting note: Technical changes.
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8-64-1-149 64.2-524. Validation of certain conveyances by foreign executor.

A. Every conveyance of real estate within-this the Commonwealth made prior to June 30,
1986, by the executor-ef under a will-which that, prior to such sale, has been probated according
to the laws of another state—shal; without the qualification of the executor in—this_the
Commonwealth, shall be as valid and-effectual effective to pass the title of such real estate as if
the executor—named—in—such—willand-—making—such—conveyance had qualified in—this_the
Commonwealth,r-every-case--which provided that (i) the will under which the executor acted
was duly executed according to the laws of-this the Commonwealth-as-a-vahid-witkand, (ii) the
will confers upon the executor the power to convey the real estate-se—cenveyed, and_(iii) an
authenticated copy of such will has been admitted to probate in-this the Commonwealth in the
county or city in which the real estate or any part thereof is-situated located.

B. Every conveyance of real estate within the Commonwealth made on or after June 30,
1986, by an executor described in subsection A shall be valid and effective to pass the title of
such real estate if (i) the executor complies with the conditions set forth in subsection A, and (ii)
an ancillary administrator upon the estate of the decedent who shall sign and acknowledge the
deed by which such real estate is conveyed has been appointed and qualified in the
Commonwealth

Drafting note: Technical changes. Current § 64.1-150 is incorporated into proposed
subsection B with technical changes.

Drafting note: Relocated to subsection B of proposed 8 64.2-524.

Article-6 5.
Assetsand Liability of Personal Estate to Debts.

Drafting note: Technical changes.

§-64-1-152 64.2-525. Debtor's appointment_as executor.

The appointment of a debtor_of the estate as executor shall not extinguish-the his debt to
the estate.

Drafting note: Technical changes.

8-64-1-153 64.2-526. What personal estate-net to be sold; use of proceeds.

A. Subject to the provisions of Article 2 (8§ 64.2-309 et seq.) of Chapter 3 and excluding
personal estate that the will directs not to be sold, the personal representative shall sell such
assets of the personal estate where the retention of such assets is likely to result in an impairment
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of value. In conducting such a sale, the personal representative may give reasonable credit and
take bond with good security.

B. If, after the sale pursuant to subsection A, the personal estate is not sufficient to pay
the funeral expenses, charges of administration, debts, and legacies, the personal representative
shall sell so much of the remaining personal estate as is necessary to pay such obligations. In
conducting such a sale, the personal representative shall give as much consideration as
practicable to preserving specific bequests in the will and to the provisions of Article 2 (8 64.2-
309 et seq.) of Chapter 3.

C. Unless-tbe necessary for the payment of funeral expenses, charges of administration,
or debts, the personal representative shall not sell_personal estate-which that the will directs not
to be sold.

Drafting note: Technical changes. Existing 8§88 64.1-154 and 64.1-155 have been
relocated to proposed subsections A and B, respectively.
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Drafting note: Relocated to subsection A of proposed § 64.2-526.

Drafting note: Relocated to subsection B of proposed § 64.2-526.
§8-64-1-156 64.2-527. Estate held for another's life--assets; inclusion in personal estate.

Any estate for the life of another shall go to the personal representative of the party
entitled to the estate-and-be-assets—in-his—-hands; and_shall be applied and distributed as the
personal estate of such party.

Drafting note: Technical changes.

§-64-1-157 64.2-528. Order in which debts_and demands of decedents to be paid.

When the assets of the decedent in—the—hands—ef his personal—representative
representative's possession are not sufficient—fer—the—satisfaction—of_to satisfy all_debts and
demands against him, they shall be applied-in-the-folowing-erder to the payment of such debts
and demands in the following order:

1. Costs and expenses of administration;
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2. The allowances provided in Article-5:% 2 (8-64-1-151-1 64.2-309 et seq.) of-thischapter
Chapter 3;

3. Funeral expenses not to exceed $3,500;

4. Debts and taxes with preference under federal law;

5. Medical and hospital expenses of the last illness of the decedent, including
compensation of persons attending him not to exceed $400 for each hospital and nursing home
and $150 for each person furnishing services or goods;

6. Debts and taxes due-this the Commonwealth;

7. Debts due as trustee for persons under disabilities;; as receiver or commissioner under
decree of court of-this the Commonwealth;; as personal representative, guardian, conservator, or
committee; when the qualification was in-this the Commonwealth; and for moneys collected by
anyone to the credit of another and not paid over, regardless of whether or not a bond has been
executed for the faithful performance of the duties of the party so collecting such funds;

8. Debts and taxes due localities and municipal corporations of the Commonwealth; and

9. All other claims.

No preference shall be given in the payment of any claim over any other claim of the
same class, and a claim due and payable shall not be entitled to a preference over a claim not
due.

Drafting note: Technical changes.

8-64-1-158 64.2-529. Creditors to be paid in order of their classification; class paid
ratably; when representative not liable for paying debt-efinferiordignity.

No payment shall be made to creditors of any one class until all those of the preceding
class-er<classes-shal-be have been fully paid;, and-when if the assets are not sufficient to pay all
the creditors of any one class, the creditors of such class shall be paid ratably; but a personal
representative who, after-twelve 12 months from his qualification, pays a debt_or demand of his
decedent;shal is not-thereby-be personally liable for any debt or demand against the decedent of
an equal or superior-dignity class, whether it-be_is of record or not, unless-before-such-payment
he-shall-have had notice of such debt or demand before making such payment.

Drafting note: Technical changes.

8-64-1-159 64.2-530. Lien acquired-i_during lifetime of decedent not affected.

Nething-contained-nThe provisions of §8-64-1-157 64.2-528 and-64-1-158 64.2-529 shall
not affect any lien acquired-ia_during the lifetime of the decedent.

Drafting note: Technical changes.

8-64-1-157-1 64.2-531. Nonexoneration; payment of lien if granted by agent.

A. Unless a contrary intent is clearly set out in the will, a specific devise or bequest of
real or personal property passes, subject to any mortgage, pledge, security interest, or other lien
existing at the date of death of the testator, without the right of exoneration. A general directive
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in the will to pay debts shall not be evidence of a contrary intent that the mortgage, pledge,
security interest, or other lien be exonerated prior to passing to the legatee.

B. Subsection A shall not apply to any mortgage, pledge, security interest, or other lien
existing at the date of death of the testator against any specifically devised or bequeathed real or
personal property that was granted by an agent acting within the authority of a durable power of
attorney for the testator while the testator was incapacitated. For the purposes of this section, (i)
no adjudication of the testator's incapacity is necessary, (ii) the acts of an agent within the
authority of a durable power of attorney are rebuttably presumed to be for an incapacitated
testator, and (iii) an incapacitated person is one who is impaired by reason of mental illness,
mental deficiency, physical illness or disability, chronic use of drugs, chronic intoxication, or
other cause creating a lack of sufficient understanding or capacity to make or communicate
responsible decisions. This subsection shall not apply (a) if the mortgage, pledge, security
interest, or other lien granted by the agent on the specific property is thereafter ratified by the
testator while he is not incapacitated, or (b) if the durable power of attorney was limited to one or
more specific purposes and was not general in nature.

C. Subsection A shall not apply to any mortgage, pledge, security interest, or other lien
existing at the date of the death of the testator against any specific devise or bequest of any real
or personal property that was granted by a conservator, guardian, or committee of the testator.
This subsection shall not apply if, after the mortgage, pledge, security interest, or other lien
granted by the conservator, guardian or committee, there is an adjudication that the testator's
disability has ceased and the testator survives that adjudication by at least one year.

Drafting note: Technical changes.

EHAPTER 7Article 6.
HABHIY-OF REAL ESTATE TO-DEBTFSLiability of Real Estate to Debts.

Drafting note: Existing Chapter 7 of Title 64.1 has been relocated to proposed
Article 6 of proposed Chapter 5 in order to locate the provisions dealing with paying a
decedent's debts out of the real property in the estate immediately after the provisions
dealing with paying debts out of the personal property of the estate.

8-64-1-181 64.2-532. Real estate of decedent as assets for payment of debts.
Al If a decedent’s personal estate is insufficient to satisfy the decedent’s debts and

Iawful demands aqalnst his estate all real estate of—any—pepsen—whe—may—hetea#er—me—as—te

, i the decedent, mcluqu such
real estate that remains after satisfying the debts with whlch—n—may—lee—se the real estate was
charged or_was subject to-which-it-may-be-so-devised under the decedent’s will,—shal-be are
assets for the payment of the decedent's debts and all lawful demands against his estate;. A
decedent's real estate shall be applied to his debts and lawful demands against his estate in the
same order--whieh that the personal estate of a decedent is-directed-te-be applied_pursuant to §

64.2-528.

84



Drafting note: Primarily technical changes to modernize language. Additional
language was added to emphasize that the common law rule that a decedent's personal
estate must be exhausted before his real estate may be used to satisfy his debts was not
altered by the enactment of existing 8 64.1-181 and its predecessors. See, e.g., Fraiser v.
Littleton, 100 Va. 9, 12, 40 S.E. 108, 109 (1901) (*'[T]he object of the statute was to . . . make
the real as well as the personal estate of a decedent liable for the liquidation of all his
debts. But it was not intended thereby to disarrange the order of liability of the assets of a
decedent's estate, which by a long line of adjudications has become firmly engrafted upon
the jurisprudence of the State.™).

8-64-1-182 64.2-533.-Hew-such Administration of assets-administered for payment of
debts.

Such-assets;-so-far-as-they-may-beThe circuit court in which a report of the accounts of a
decedent’s personal representative and of the debts and demands against the decedent’s estate is
or may be filed may administer the real estate of the decedent in the-hands_possession of the

decedent'’s personal representaﬂveeﬁhedeeedeM—m&ybeedmmmtemd—b%meem%mtheetﬁee

aeeeuhts—ef—sueh—representatwe—and—ef—the that is an asset for the payment of the decedent s

debts and demands against the decedent’s estate—orthey-may—r-any-case—be-administered-by-a,
or any circuit court-ef-equity may administer such real estate.
Drafting note: Technical changes.

8-64-1-183 64.2-534.-\When Liability of heir or devisee-Hable for value of real estate sold
and conveyed;-when-purehasers-not-Hable—when validity of premature conveyances-te-become
vahid.

A. Any heir or devisee who-shal-seH sells and-cenvey conveys any real estate—which-by
this—chapteris—made-assets;,—shal-be _that is an asset for the payment of a decedent's debts or
lawful demands against his estate pursuant to 8 64.2-532 is liable_for the value of such real
estate, with interest, to those_persons entitled to be paid out of the-assets;—for-the-value-thereof;
with-interest—in-such-case; real estate. However, the estate-conveyed-shal heir or devisee is not
be liable-# to such persons provided that (i) the conveyance was bona fide, and (ii) at the time of
such conveyance, no-suitshal-have action has been commenced for the administration of the
assets-ner-any real estate and no reports have been filed-asaferesaid of the debts and demands of
these-entitled such creditors.

ButB. Notwithstanding the provisions of subsection A, no-atienatien sale and conveyance

of such_real estate; made by an heir or devisee; within one year after the death of the-testator-or

mtestate—sh&”—be decedent is valid against creditors of such—testater—eemtestate—altheugh—ne

decedent, except as otherW|se prowded in §-64-1-184 64.2-535.
C. Any sale and conveyance-heretofore-er-hereafter made within one year after the death

of a decedent-shall-afterthe-expiration-ef-said-yrear-be is valid-te-al-ntentsand-purpeses against
creditors as if_it were made_more than one year after the-expiration—of-said—year death of the
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decedent, if-at-the-expiration-ofsaid-yrear no-such-suit-shal-have action has been commenced_for
the administration of the real estate and no report of the debts and demands has been filed within
one year after the death of the decedent.

Drafting note: Technical changes to modernize language.

§-64-1-184 64.2-535. When sale_and conveyance within_one year valid against creditors;
proceeds paid to special commissioner; bond to obtain proceeds.

A. For purposes of this section:

"Net proceeds" means the purchase price for the real estate, including money, deferred
purchase money obligations, and other securities, remaining after the payment of the expenses of
sale ordinarily paid by the seller in sales of such real estate and the discharge of indebtedness and
encumbrances that the real estate is primarily liable for by law.

B. Any-ahienation sale and conveyance of-sueh real estate that is an asset for the payment
of a decedent's debts or lawful demands against his estate pursuant to § 64.2-532 made within
one year after the death of the-testator-orintestate-shal-be decedent is valid against creditors of
such-testater-or-intestate decedent, if such_real estate is sold and conveyed-underand pursuant to
decrees a decree of a court of competent jurisdiction in a-prepersuit an action for partition, sale
of lands of persons under_a disability, or other judicial sale, and the net proceeds of sale are paid
to a special commissioner appointed by the court-ferthe-purpose.

C_Themt—preeeeds—se—pard—sh&”—be—held—by—the speual commlssmnerﬂ&ppemted—by—the
courtfor-the-purpose; shall hold the net proceeds paid to him in lieu-ane-inplace of-sueh the real

estate subject to the claims of the decedent's creditors—of-the-testator-or—intestate in the same
manner and to-tke the same extent-in-everyrespeet as such_real estate would have been if not
sold—fer-aperiod-ending-no-soenerthan until at least one year after the death of the-testator-or
intestate decedent.—Upen If no claim has been asserted against the net proceeds, the special
commissioner shall distribute the net proceeds to those creditors entitled thereto in proportion to
their interest in the real estate upon (i) the expiration of the one-year period, or_(ii) at any time
within the one-year period upon-the posting-efa bond with such surety as may be prescribed by
the court to secure any clalms against theqerepeﬁy real estate or_net proceeds—#—n&elmm—has

D. A purchaser of any—land—se real estate sold%%en#e%&y—w%h%h&pre\mn&ef and

conveyed in accordance with this section-shaH is not-be required to see to the application of the

purchase money.
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E. The special commissioner who receives and holds such net proceeds or refunding bond
shall give such bond as-may-be required by the court appointing him.
Drafting note: Technical changes.

8-64.1-185 64.2-536.-Heir_Liability of heir or devisee-table—in—egquity-only;judgment
againstrepresentative-as-evidenee action by personal representative or creditor; recording notice
of lis pendens;-shewing-as-to-persenal-assets evidence.

An heir or devisee may be sued-in-eguity by the personal representative or any creditor to
whom a claim is due for which the estate descended or devised is liable, or for which the heir or
devisee is I|able4n—respeet with regard to such estate;and-he-shal-not-be-liable-to-an-action-at

A Y it iy.-And-any Any judgment
er—deeFee for such a clalm—herea#er—reneleree entered agamst the personal representative of the
decedent-shal-be is prima facie evidence of the claim against the heir or devisee in-sdueh a suit-in
equity against the heir or devisee by the personal representative or any creditor. In any suit by the
personal representative or any creditor pursuant to this-chapter article, he shall record a notice of
lis pendens as required by § 8.01-268; at the time of filing such suit. The personal representative
or creditoras-the-case-may-be;-shall_has the burden to show to the satisfaction of the court that
there-is_are not sufficient personal assets in the estate to satisfy all claims against the estate.

Drafting note: Technical changes. References that suits for claims had to be
brought as a suit in equity and not an action at law have been deleted due to the
elimination of the distinction between law and equity.

8-64-1-186 64.2-537.When-suit-inequity-hot-to-be-brought Action to enforce claim of
less than-twenty-doHars $20; notice.

No-suitin-equity-shal action may be brought-fortherecovery-orenforcement-ofany-such
pursuant to this article where the amount of the claim-the—principal-whereof does not exceed

twenty-doHars$20, unless, at Ieast 30 days before the action was filed, the person—l—rable or-whese
estate_that is liable A

th+ﬁy—days—befere—the—su+t—was—breught has been given notlce that such—seH{ action Would be
brought; if the amount of the claim was not paid within such time.

Drafting note: Technical changes. References that suits for claims had to be
brought as a suit in equity have been deleted due to the elimination of the distinction
between law and equity.

8-64-1-187 64.2-538. Lien acquired-#_during lifetime of decedent not affected.
This-chapter article shall not affect any lien;-byjudgment-er-otherwise; acquired-_during

the lifetime of the decedent.
Drafting note: Technical changes.
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Acrticle 7.
Apportionment of Estate Taxes.

§-64-1-160 64.2-539. Definitions.

For the purposes of this article:

"Gross estate" includes any property or interest that is required to be included in the gross
estate of the decedent under the estate tax law of the United States, increased by any "adjusted
taxable gifts" as defined in 8 2001(b) of the Internal Revenue Code.

"Persons interested in the estate” includes all persons, firms, and corporations who may
be entitled to receive or who have received any property or interest-which that is required to be
included in the gross estate of the decedent or any benefit whatsoever with respect to any such
property or interest, whether under a will-ex, by intestacy, or by reason of any transfer, trust,
estate, interest, right, power, or relinquishment of power; taxable under any estate tax law of the
Commonwealth-ef-\firginia, any other state, or the United States heretofore or hereafter enacted.
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Drafting note: Technical changes.

§-64-1-161 64.2-540. Apportionment required.

A. Except as provided in subsection B-ef-this-section, whenever it appears upon any
settlement of accounts or in any other appropriate action or proceeding that an executor,
administrator, curator, trustee, or other person acting in a fiduciary capacity has paid an estate tax
levied or assessed under the provisions of any estate tax law of the Commonwealth, any other
state, or the United States-heretofore-or-hereafterenacted, upon or with respect to any property
required to be included in the gross estate of a decedent under the provisions of any such law, the
amount of the tax so paid, together with any interest and penalty required by the taxing authority
to be paid, shall be prorated among the persons interested in the estate to whom such property is
or may be transferred or to whom any benefit accrues. Such apportionment shall be made in the
proportion that the value of the property, interest, or benefit of each such person bears to the total
value of the property, interests, and benefits received by all such persons interested in the estate.
However, in making such proration each person shall have the benefit of any exemptions,
deductions, and exclusions allowed by law in respect of the person or the property passing to
him, and-ir—€ases where a trust is created; or other provision_is made—-whereby—any giving a
person-is-given an interest in income,-o¢ an estate for years,-er _an estate for life, or_any other
temporary interest or estate in any property or fund, the tax on such temporary interest or estate
shall be charged against and paid out of the corpus of such property or fund without
apportionment between_the temporary interests or estates and—remainders—thereafter any
remainder interests, and-the_any interest_and penalty required by the taxing authority to be paid
may be charged against either the temporary interest, estate, or corpus, or partially against the
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temporary interest, estate, or corpus, as determined by the fiduciary paying the tax, provided that
this the determination-be_is made so as to fairly balance all interests in the property or fund.

B. The amount of tax paid-en_upon or with respect to property included in the decedent's
gross estate under 8 2044 of the Internal Revenue Code, as amended, or any successor provision
relating to certain property for which the marital deduction was previously allowed, shall be the
excess of (i) the total estate tax levied or assessed under the provisions of the estate tax laws of
the Commonwealth, any other state, and the United States over (ii) the estate tax that would have
been levied or assessed under those provisions if the § 2044 property had not been included in
the gross estate. The tax paid upon or with respect to the § 2044 property shall be prorated
according to subsection A-efthis-section as if no other estate tax were payable under the laws of
the Commonwealth-efMirginia, any other state, and the United States, and as if the § 2044
property constituted the entire gross estate; but it shall be prorated only among the persons
interested in the estate to whom such property is or may be transferred or to whom any benefit of
such property accrues. The tax determined under_clause (ii)-above shall be prorated according to
subsection A—efthis—section as if no other estate tax were payable under the laws of the
Commonwealth-ef-Virginia, any other state, and the United States, and as if the 8§ 2044 property
were not included in the gross estate. This subsection shall apply only to estates of persons dying
on or after July 1, 1986.

C. The personal representative of an estate which for tax purposes includes § 2044
property owes a duty of good faith and fair dealing to all persons interested in the estate to whom
or for whom the 8 2044 property may be transferred or held. The duty of good faith includes;-but
is—hot-Hmited—to a duty to keep such persons or their designated representative reasonably
informed as to the contents of the returns to be filed and as to all administrative and judicial
proceedings that concern the taxes to be paid with respect to the § 2044 property, and to provide
copies of the relevant portions of all returns to be filed with respect to such taxes. The designated
representative of such persons shall be invited to attend any administrative conference or
proceeding-whereinr where valuation issues may be discussed which would have a bearing on the
taxes to be paid with respect to the 8 2044 property. This subsection shall apply only to estates of
persons for which a federal estate tax return is required to be filed on or after July 1, 1994.

Drafting note: Technical changes.

§64-1-162 64.2-541. Recovery by executor when part of estate not in his—hands

possession.
Inal-cases-in-whichlIf any property required to be included in the gross estate-dees is not
eome-into in the possession of the executor, administrator, or other fiduciary-as-such, he shall-be

entitled-and-t-shal-be-his-duty-te recover from-whomsoever the person who is in possession_of
such property, or from the persons interested in the estate, the amount of-sueh tax payable by the

persons interested in the estate—with—which—such—persons—interested—in—the—estate—are that is

chargeable_to such persons under the provisions of this article.
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Drafting note: Technical changes.

§-64-1-163 64.2-542. Transfers not required until tax ascertained or security given.

NeAn executor, administrator, or other-persen-acting-in-a fiduciary-eapacity-shall-be is
not required to transfer, pay over, or distribute any fund or property-with-respeet subject to-which
an estate tax-is imposed by the Commonwealth-ef-Mirginia, any other state, or the United States
until-the-ameunt-of such-tax-ortaxes-due-from the devisee, legatee, distributee, or other person to
whom such property is transferred-ispaid-te pays such fiduciary the amount of such tax due, or,
if the apportionment of tax has not been determined, furnishes adequate security-isfurnished-by
the-transferee for such payment.

Drafting note: Technical changes.

§64-1-164-
Drafting note: Repealed by Acts 1986, c. 399.

8-64-1-165 64.2-543. Contrary provisions of will or other instrument to govern.

A. For purposes of this section:

"Includable beneficial interest” means any property, interest, or benefit included in a
person's estate for estate tax purposes which passes pursuant to an instrument other than such

person's will.

Nene-of-theforegoingB. The provisions of this article shall-in-ary-way not impair the
right or power of any person by will or by written instrument executed inter vivos to make

direction for the payment of-sueh estate taxes and to designate the fund-erfunds or property out

of which such payment shall be made. Such_designated funds or property—which—-maybe-seo
designated may-specificaly-inelude{ , in addition to any property passing by testate or intestate
successmn) mclude any—p%epe#ty—ﬂﬁemspepbeneﬁ%meladed—m—suetkpeﬁmwestate%%

3 3 ar—includable
benef|C|aI mterest—} Unless a Iarger amount is charged to a—particular specm includable
beneficial interest by the instrument creating the interest, the maximum amount of tax—with
whieh that each such includable beneficial interest may be charged shall be limited to its share,
as determined—in—the—same—manner—provided—in_pursuant to §8-—64-1-161 64.2-540 for the
apportionment of taxes.

Drafting note: Technical changes.

8-64-1-165-1 64.2-544. Construction of direction to pay all taxes imposed on account of
testator's death.

A. A general direction in a will, trust instrument, or other document to pay all taxes
imposed on account of a testator's or settlor's death or similar language shall not be construed to
include the following taxes unless the testator or settlor expressly manifests an intention that
such taxes be paid out of his estate, trust, or other property by reference to the particular chapter,
title, or section of the Internal Revenue Code providing for such taxes-er-otherwise:
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1. Additional tax imposed upon disposition or cessation of qualified use by the qualified
heir with respect to qualified use property under 8-2032-A 2032A,

2. Taxes on general power of appointment property includable in the estate of the testator
or settlor under § 2041,

3. Taxes on qualified terminable interest property includable in the estate of the testator
or settlor under § 2044;

4. Taxes payable under §8-2056-A 2056A, upon a taxable event with respect to a qualified
domestic trust as defined in that section;

5. Any generation skipping transfer tax under Chapter 13 except direct skips occurring at
death for estates of decedents dying on or after July 1, 1994; and

6. Taxes payable under 8-4980-A 4980A, on excess retirement accumulation.

B. Unless a contrary intention is manifest, such taxes shall be apportioned and charged to
each item of funds or property generating them in the manner provided in this article.

C. The reference—hereinr_in subsection A to any section or chapter is to the Internal
Revenue Code of 1986, as amended, and shall be deemed to refer to any corresponding successor
sections, chapters, or Code.

Drafting note: Technical changes.

Article 8.
Liability of Representatives; Admininstrators de Bonis Non.
8-64.-1-166_64.2-545. Transfer of assets to administrator de bonis non;—effect-thereof
administration of assets.
A—When If the powers of a personal representative have ceased and there is an
administrator de bonis non of the decedent's estate,—t-shal-betawful—with-the-consent-of-the
ourt in which or before whose clerk the administrator de bonis non qualified, for the personal
representative-te may pay and deliver to such administrator de bonis non, with the consent of the
court or clerk before which the administrator de bonis non qualified, the assets of the decedent,
whether converted or not, for which such former personal representative is responsible;-butsuch.
The court or clerk shall not consent-shal-netbe-given to the payment and delivery of such assets
to the administrator de bonis non unless the administrator de bonis non-has-given,—or gives; a
bond sufficient to cover the additional assets; to be paid or delivered to him. The administrator de
bonis non shall administer-the-same_such assets paid or delivered to him as assets received in due
course of administration-ane-his. The administrator de bonis non shall provide a receipt-therefer
shal-be for such assets in the form of a voucher in the settlement of the accounts of the former
personal representative—and-—shal—exempt-such. The former personal representative—from—ah
Hability shall not be liable for the assets lawfully paid-everand or delivered_to the administrator
de bonis non.
B. The administrator de bonis non-shal-be-authorized-te may bring-suit an action against
sueh_the former personal representative or his estate for mismanagement or to compel the
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payment and delivery to-him the administrator de bonis non of-sueh the assets of the decedent-as
that were wrongfully converted by the former personal representative.

C. Nothing contained in this section shall-be-censtrued-as-exempting-suech (i) limit the
liability of the former personal representative and his sureties—frem-tHabHity for any breach of
duty committed by him with respect to-sueh the assets_of the decedent's estate before they were
paid over and delivered to the administrator de bonis non by him, or-te_(ii) bar the beneficiaries,
creditors, or any other parties in interest from bringing any action-which-they-might-otherwise
have against the former personal representative-arisirg—out—of for his acts or omissions_while
serving as the personal representative.

Drafting note: Technical changes.

8-64-1-167 64.2-546.-Suit Action against representative of executor-in-his-own-wrong,—of
rightful-executor-ete; for waste.

A—suitAn action may be maintained_for waste of a decedent’s estate against (i) the
personal representative of_a person who, without any lawful authority, assumes to act as an

executor—n—his—ewn—wrong, or_(ii) the personal representative of a rightful executor or
administrator-by-whoem-any-waste-may-have-been-committed.

Drafting note: Technical changes.

8-64-1-168 64.2-547.\When Revival of judgment by administrator de bonis non-may-have

When-a-suitlf an action is pending or a judgment-ordeeree has been rendered in-this_the
Commonwealth in favor of a personal representative upon a contract made_during or for a cause
of action-which that accrued in the lifetime of the decedent, the administrator de bonis non of
sueh the decedent may-sueforth-a-scire-facias-to-have petition for execution upon such judgment
or-decree, or to revive-and-prosecutetojudgment-ordecree the-suit-se pending;_action if the
personal representative who brought-i the action could have maintained the same.

Drafting note: The revised language enables the administrator de bonis non to
revive judgments without use of the archaic writ of scire facias. The writ of scire facias was
abolished in 1977 and replaced by either a direct action or motion. See Va. Code § 8.01-24.
The writ of scire facias directed "a debtor to appear and show cause why a dormant
judgment against him should not be revived.” Black's Law Dictionary.

8—64-1-169 64.2-548.\When—suit—may—bebrought-on—bend_Action against surety of
personal representative; procedure.

WhenA. An action may be brought against the surety of the personal representative for
failure of the personal representative to discharge his duties faithfully if an execution on a

Judgment—er—deeree against a personal representatlve is returned—wﬁheui—bemg—saﬁsﬁed—the#e

sueh-personal-representativeforthe-fatthful-discharge-ofhis-duties unsatisfied.
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B. The surety may plead any pleas and offer any evidence that the personal representative
could have made or offered in an action against the surety of the personal representative for a
devastavit.

Drafting note: The second half of existing 8 64.1-170 has been relocated to proposed
subsection B. There are also technical changes.

8—64-1-170 64.2-549.—When_ Liability of personal representative—and—sureties—not

chargeable-beyond-assets—proceduretn-actons-agatnsttherm or his surety.
NeThe liability of a personal representative or-any_his surety-ef-his shall-be-chargeable

beyend not exceed the assets of the decedent by reason of any omission or mistake in pleading or

false pleadlng—ef_by such representaﬂve—and—m%h&aeﬂen%lm%by—&é#l—l@g%defend%ts

Drafting note: The second half of this section, which dealt solely with an action
under existing § 64.1-169 has been relocated to subsection B of proposed § 64.2-548.

Article 9.
Settlement of Accounts and Distribution.

8—64-1-171 64.2-550. Proceedings for receiving proof of debts by commissioners_of
accounts.

AnyA. A commissioner of accounts who has for settlement the accounts of a personal
representative of a decedent shall, when requested to so do by a personal representative or any
creditor, legatee, or distributee of a decedent, or may at any other time determined by the
commissioner_of accounts, even though no accounting is pending,—appeint—a—time—and-place
conduct a hearing for receiving proof of debts and demands against the decedent or—his_the
decedent's estate. The commissioner_of accounts shall publish notice-thereof-enee of the hearing
at least 10 days before the date set for the hearing in-seme_a newspaper-ef published or having

general circulation in the—eeunty—oer—city—wherein_jurisdiction where the—fidueiary personal
representative qualified-atteast-ten-daysbefore-the-date-set-for-the-hearing.-At-leastten-days
before-the-date-fixed-for-the-hearing-the-commissioner and shall also post a notice of the time and

place of the hearing at the front door of the courthouse of the court of the-county-orcity-wherein
jurisdiction where the-fidueiary personal representative qualified._ The commissioner of accounts

may adjourn the hearing from time to time as necessary.

B. The-fiduciary, personal representative shall give written notice-in-writing; by personal
service or by reqular, certified, or registered mail at least 10 days before the date set for the
hearing to any claimant of a disputed claim_that is known to the-fiduciary personal representative
at the last address of the clalmant known to the-fiduciary personal representative. —'Fhe—nettee—may

set—t?th\eemn‘e)L The notice shall lnform the claimant of his rlght to attend the heanng and present
his case,~ef his right to obtain another_hearing date if the commissioner of accounts finds the
initial date inappropriate, and-ef the fact that-he_the claimant will be bound by any adverse
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ruling. The-fiductary personal representative shall also inform the claimant of his right to file
exceptions with the-judge_circuit court in the event of an adverse ruling. Evidenee The personal
representative shall file proof of any mailing_or service of notice-by-the-fiductary-shal-be-filed

with the commissioner_of accounts.

C. The commissioner_of accounts may-ira—case-deemed-appropriate—to-him direct the
fiduetary-or personal representative, the claimant, or-either both of them to institute a proceeding
atlaw-erin—equity in the circuit court to establish the validity or invalidity of any claim or
demand;-whieh-he that the commissioner of accounts deems not otherwise sufficiently proved.

Drafting note: Technical changes to modernize language. The authority of the
commissioner of accounts to adjourn the hearing has been relocated from existing § 64.1-
172 and incorporated into proposed subsection A.

§-64-1-172 64.2-551.-Repert Account of debts;when-and-hew-made by commissioners of
accounts.

The commissioner-may-adjourn-from-time-to-time-forreceiving-such-proof-and-shal of
accounts, within-sixty 60 days from the-timefirst-appeinted date of the hearing for receiving
sueh proof of debts and demands against the decedent or the decedent's estate or the_date of the
last adjournment of any_such hearing-thereen, shall make out an account of all such debts or
demands as-may-appear-to-him-to-be have been sufficiently proved, stating separately-thoese the
debts and demands of each class.

Drafting note: The authority of the commissioner of accounts to adjourn the hearing
has been relocated into subsection A of proposed 8§ 64.2-550. There are also technical
changes.

8-64-1-173 64.2-552. How claims filed before commissioners_of accounts;-time-within
which-statutes-of-limitation-net-to-run tolling of limitations period.

A. Any person-having-any-steh who seeks to prove that he has a debt or demand-and
desiring-to-prove-the-same against the decedent or the decedent's estate shall file his claim-era
written-statement-thereof-before in writing with the commissioner of accounts, who shall endorse

thereon u;t_)on it the date of the filing and sign the endorsement in his 0ff|C|aI character.

aenen—eemsmuteany—preeeedmg—reeemmendee B. If the commissioner of accounts recommends
in writing-by-the-commissioner—for the recovery or enforcement of-sueh a claim_for a debt or

demand against the decedent or the decedent’s estate, the filing of such claim with the
commissioner of accounts pursuant to subsection A shall toll any limitations period that would
otherwise bar an action for the recovery or enforcement of the claim or bar the filing of such
claim until the termination of the proceedings commenced under § 64.2-550.

Drafting note: Technical changes to modernize language.
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8-64-1-174 64.2-553. When court to order payment of debts.

WhenA. Upon confirmation of a report of the accounts of any personal representative and
of the debts and demands against the decedent's estate-shal-be-confirmed-asprovided-in pursuant
to Chapter-2 12 (8-26-8 64.2-1200 et seq.)-efTFitle-26, the court shall order-te-be-applied-to-the
payment-of-such-debtsand-demands_that so much of the estate in the-hands_possession of-sueh

the personal representative;—and—te—such—creditors,—as—shall-appear—proper—reserving—when—it
seems—to-the as is proper be applied to the payment of such debts and demands. The court

reasonableto-do-se, in its discretion, may order that a portion of the estate be reserved to-meet
pay all or a proportion of a claim of a surety for the decedent or any other contingent claim

against the estate,-the-proof-of-which-has-to-be-deferred; or to-meet pay all or a proportion of any
other claim not finally passed upon,-sueh-sum-as-it-may-deem-sufficient-to-pay-it-oraproportion
thereof-equal-to-what-is—ordered-to-be-paid-to-other provided that creditors of the same class
should-the-payment-of-H-or-such shall be paid in the same proportion-afterwards-appearproper.

B. For any claim allowed subsequent to any dividend where the court ordered that a
portion of the estate be reserved to pay such a claim, the court shall order that the claim be paid
from the estate in the possession of the personal representative, regardless of the existence of any
debt or demand of superior dignity for which no reservation has been ordered. The claim shall be
paid in the same proportion as creditors of the same class, provided, however, that whether there
be enough reserved to pay the claim pursuant to this subsection shall not affect any dividend
already paid.

C. If there are assets remaining in the possession of the personal representative after
claims are paid pursuant to subsections A and B, or if further assets come into the possession of
the personal representative, such surplus shall be divided among all the decedent's creditors who
have proved debts and demands against the decedent's estate in the order and proportion in which
they may be entitled.

Drafting note: Technical changes to modernize language. Existing 88 64.1-175 and
64.1-176 have been relocated to proposed subsections B and C with technical changes.

95



Drafting note: Relocated to subsection C of proposed § 64.2-553

§-64-1-177 64.2-554. When distribution may be required; refunding bond.

A personal representative shall not be compelled to pay any legacy-given-by made in the
will or-make-distribution-of to distribute the estate of-his the decedent-until-after for six months
from the date of the order conferring authority on the first executor or administrator of such
decedent and, except when it is otherwise specifically provided_for in the will,-he _the personal

representative shall not-then be compelled to make such payment or distribution until the legatee
or distributee-shalgive—him_gives a bond, executed by himself or some other person, with
sufficient surety,~with-condition to refund a due proportion of any debts or demands-which-may
afterwards-appear_subsequently proved against the decedent_or the decedent's estate and of the
costs-attending-their of the recovery_of such debts or demands. Such bond shall be filed and
recorded in the clerk's office of the court which may have decreed such payment or distribution
or in which the accounts of such representative may be recorded.
Drafting note: Technical changes.

8-64-1-178 64.2-555. When fiduciaries are protected by refunding bonds.

If any personal representative-pay pays any legacy-given-by made in the will or-distribute
distributes any of the estate of-his_the decedent and-there-be-filed-in-the-properclerk's-office a
proper refunding bond for what is so paid or distributed, with-seeurity-therein sufficient surety at
the time—eftaking it_was made, is filed and recorded pursuant to § 64.2-554, such personal
representative shall not-en-account-of-what-is-so-paid-or-distributed; be personally liable for any
debt or demand against the decedent, whether it be of record or not, unless, within six months
from his qualification or before such payment or distribution, he-shal-have had notice of such
debt or demand;-but. However, if any creditor of the decedent-thereafter-establish-his establishes
a debt or demand_against the decedent's estate by judgment-ordeeree therefor or by-is—being
alewed-in-acommissioners confirmation of a report-which-is-cenfirmed of the commissioner of
accounts that allows the debt or demand, a suit may be maintained on such refunding bond, in
the name of the obligee; or his personal representative, for the benefit of such creditor, and a
recovery shall be had thereon to the same extent that would have been had if such obligee or his
personal representative had satisfied such debt or demand.

Drafting note: Technical changes.

8-64-1-179 64.2-556. Order to creditors to show cause against distribution of estate to
legatees or distributees;-their liability of legatees or distributees to refund.

A. When a report of the accounts of any personal representative and of the debts and
demands against-his_the decedent's estate has been filed in the office of a clerk of a court,
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whether under §8-64-1-171 64.2-550 and-64-1-1#2 64.2-551 or in a civil action, the court, after
six months from the qualification of the personal representative, may, on motion of the personal
representative, or a successor or substitute personal representative, or on motion of a legatee or
distributee of-his_the decedent,—make enter an order for the creditors and all other persons
interested in the estate of the decedent to show cause on-seme_the day-te-be named in the order
against the payment and delivery of the estate of the decedent to his legatees or distributees. A
copy of the order shall be published once a week for two successive weeks, in one or more
newspapers, as the court directs; the costs of such publication shall be paid by the petitioner or
applicant. On or after the day named in the order, the court may order the payment and delivery
to the legatees or distributees of the whole or a part of the money and other estate not before
distributed, with or without a refunding bond, as it prescribes. However, every legatee or
distributee to whom any such payment or delivery is made, and his representatives, may, in a suit
brought against him within five years—afterward_after such payment or delivery is made, be
adjudged to refund a due proportion of any claims enforceable against the decedent or his estate
which that have been finally allowed by the commissioner of accounts or the court, or-which that
were not presented to the commissioner of accounts, and the costs-attending-their of the recovery
of such claim. In the event any claim-shal-beeeme becomes known to the fiduciary after the
notice for debts and demands but prior to the entry of an order of distribution, the claimant, if the
claim is disputed, shall be given notice in the form provided in §-64-1-17% 64.2-550 and the order
of distribution shall not be entered until after expiration of 10 days from the giving of such
notice. If the claimant-shal, within such 10-day period,-ndicate indicates his desire to pursue the
claim, the commissioner_of accounts shall schedule a date for hearing the claim and for reporting
thereon if action thereon is contemplated under §-64-1-171 64.2-550.

B. Any-such personal representative who has in good faith complied with the provisions
of this section and has, in compliance with or, as subsequently approved by, the order of the
court, paid and delivered the money or other estate in his-hands possession to-whomseever any
party that the court has adjudged entitled thereto shall-be-fully-protected-against-the not be liable
for any demands of creditors and all other persons.

C. Any-such personal representative who has in good faith complied with the provisions
of this section and has, in compliance with, or as subsequently approved by, the order of the
court, paid and delivered the money or other estate in his-hands possession to-whomseever any
party that the court has adjudged entitled thereto, even if such distribution shall be prior to the
expiration of the period of one year provided in 8-64-1-13 64.2-302,64-1-89 64.2-313, 64.2-448,
64-1-96 0r-64-1-151.5 64.2-457, shall be-fully-protected-against-the not be liable for any demands
of spouses, persons seeking to impeach the will or establish another will, or purchasers of real
estate from the personal representative, provided that the personal representative-shat-have has
contacted any surviving spouse known to it having rights of renunciation and ascertained that-he
the surviving spouse had no plan to renounce the will, such intent to be stated in writing in the
case of renunciation under 8-64-1-13 64.2-302, and that the personal representative-shal_has not
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have been notified in writing of any person's intent to impeach the will or establish a later will in
the case of persons claiming under 8-64-1-89 64.2-448 or-64-1-96 64.2-457 or under a later will.
D. In the case of such distribution prior to the expiration of such one-year period, the
personal representative shall take refunding bonds, without surety, to the next of kin or legatees
to whom distribution is made, to protect against the contingencies specified in this—and-the

preceding-paragraphs_section.—TFhe-cost-of such—pubhication-shall-be—paid-by-thepetitioner—or
apphicant:

Drafting note: Technical changes.

§-64-1-180 64.2-557. Form for notice to show cause under §-64-1-179 64.2-556.
Any notice to show cause published or posted in pursuance of the requirements of §-64-1-
179 64.2-556 may be substantially in the form following:

Virginia: In the ........ .. . .. . ..., Court of ............

the ...... day of ......

Re: .......... , deceased.

SHOW CAUSE ORDER

It appearing that a report of the accounts of .......... , Personal

Representative of the estate of .......... , deceased, and of the

debts and demands against (his) (her) estate has been filed in the

Clerk's Office, and that six months have elapsed since the

qualification, on motion of .......... , (a distributee;) (a legatee;)
(the personal representative;) IT IS ORDERED that the creditors of,

and all others interested in, the estate do show cause, if any they

can, on the ........ day of .......... (before this Court at its

courtroom; ) —{before—the Judgeof this

........ against the payment and delivery of the Estate of ........,

deceased, to (the distributees) (the legatees) (without requiring

refunding bonds) (with or without refunding bonds as the Court

prescribes) .

A Copy - Teste:
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.............. , P.qg.
Drafting note: Technical changes.

8-64-1-180-1 64.2-558.-Payment-of-begquests-ete; Distribution to persons standing in loco
parentis to certain beneficiaries.

Notwithstanding any provision of law to the contrary, a distribution to a person standing
in loco parentis to an incapacitated person or an infant pursuant to authorization under
subdivision{Hp) B 17 of §641-57 64.2-105 or a comparable provision in a will or trust
instrument may be approved by the commissioner of accounts without regard to the amount or
value of the fund or property.

Drafting note: Technical changes.
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CHAPTER 6.
TRANSFERS WITHOUT QUALIFICATION.

Article-2-1 1.
Virginia Small Estate Act.

Drafting note: Proposed Chapter 6 is designed to collect the various provisions that
allow for nonprobate transfers or transfers without qualification under one chapter.

§-64-1-132.1 64.2-600. Definitions.

For the purposes of this article, the following definitions apply:

"Designated successor” means one or more successors who are designated pursuant to
subdivision A 7 of 8-64-1-132.2 64.2-601.

"Person” means any individual, corporation, business trust, fiduciary, estate, trust,
partnership, limited liability company, association, joint venture, government, governmental
subdivision, agency, or instrumentality, public corporation, or any other legal or commercial
entity.

"Small asset” means any indebtedness owed to or any asset belonging or presently
distributable to the decedent, other than real property, having a value, on the date of the
decedent's death, of no more than $50,000. A small asset includes any bank account, savings
institution account, credit union account, brokerage account, security, deposit, tax refund,
overpayment, item of tangible personal property, or an instrument evidencing a debt, obligation,
stock, or chose in action.

"Successor” means any person, other than a creditor, who is entitled under the decedent's
will or the laws of intestacy to part or all of a small asset.

Drafting note: Technical change

8-64-1-132.2 64.2-601. Payment or delivery of small asset by affidavit.

A. Any person having possession of a small asset shall pay or deliver the small asset to
the designated successor of the decedent upon being presented an affidavit made by all of the
known successors stating:

1. That the value of the decedent's entire personal probate estate as of the date of the
decedent's death, wherever located, does not exceed $50,000;

2. That at least 60 days have elapsed since the decedent's death;

3. That no application for the appointment of a personal representative is pending or has
been granted in any jurisdiction;

4. That the decedent's will, if any, was duly probated;

5. That the claiming successor is entitled to payment or delivery of the small asset, and
the basis upon which such entitlement is claimed,

6. The names and addresses of all successors, to the extent known;

7. The name of each successor designated to receive payment or delivery of the small
asset on behalf of all successors; and
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8. That the designated successor shall have a fiduciary duty to safeguard and promptly
pay or deliver the small asset as required by the laws of the Commonwealth.

B. The designated successor may discharge his fiduciary duty to promptly pay or deliver
the small asset to a successor who is, or is reasonably believed to be, incapacitated or under a
legal disability, by paying or delivering the asset directly to the incapacitated or disabled
successor or applying it for such successor's benefit, or by:

1. Paying it to such successor's conservator or, if no conservator exists, guardian;

2. Paying it to such successor's custodian under the Virginia Uniform Transfers to Minors
Act (8-31-37 64.2-1900 et seq.) or custodial trustee under the Uniform Custodial Trust Act (§8-55-
34-1 64.2-900 et seq.), and, for that purpose, creating a custodianship or custodial trust;

3. If the designated successor does not know of a conservator, guardian, custodian, or
custodial trustee, paying it to an adult relative or other person having legal or physical care or
custody of such successor to be expended on such successor's behalf; or

4. Managing it as a separate fund on such successor's behalf, subject to such successor's
continuing right to withdraw the asset.

C. Any successor may be represented and bound under virtual representation provisions
of 8§8-55-543.01,-55-543.03,—and-55-543.04 64.2-714, 64.2-716, and 64.2-717 with respect to
affidavits required and designations of persons to receive payment or delivery of a small asset
under this article.

D. A transfer agent of any security, upon the surrender of the certificates, if any,
evidencing the security, shall change the registered ownership on the books of a corporation
from the decedent to the designated successor upon the presentation of an affidavit as provided
in subsection A.

Drafting note: Technical changes.

§-64-1-132.3 64.2-602. Payment or delivery of small asset valued at $15,000 or less
without affidavit.

A. Notwithstanding the provisions of §—64.1-132.2 64.2-601, any person having
possession of a small asset valued at $15,000 or less may pay or deliver the small asset to any
successor provided that:

1. At least 60 days have elapsed since the decedent's death; and

2. No application for the appointment of a personal representative is pending or has been
granted in any jurisdiction.

B. The designated successor shall have a fiduciary duty to safeguard and promptly pay or
deliver the small asset as required by the laws of the Commonwealth to the other successors, if
any.

Drafting note: Technical change.
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8-64-1-132.4 64.2-603. Discharge and release of payor.

Any person paying or delivering a small asset pursuant to 8-64-1-1322 6r64-1-132.3
64.2-601 or 64.2-602 is discharged and released to the same extent as if that person dealt with
the personal representative of the decedent. Such person is not required to see the application of
the small asset or to inquire into the truth of any statement in any affidavit presented pursuant to
subsection A of 8-64-1-132.2 64.2-601. If any person to whom such an affidavit is presented
refuses to pay or deliver any small asset, it may be recovered, or its payment or delivery
compelled, and damages may be recovered, on proof of rightful claim in a proceeding brought
for that purpose by or on behalf of the person entitled thereto. Any person to whom payment or
delivery of a small asset has been made is answerable and accountable therefor to any personal
representative of the decedent's estate or to any other successor having an equal or superior right.

Drafting note: Technical changes.

8-64-1-132.5 64.2-604. Payment or delivery of small asset; funeral expenses.

Thirty days after the death of a decedent upon whose estate there shall have been no
application for the appointment of a personal representative pending or granted in any
jurisdiction, any person holding a small asset belonging to the decedent may, at the request of a
successor, pay or deliver so much of the small asset as does not exceed the amount given priority
by §-64-1-157 64.2-528 to the undertaker or mortuary handling the funeral of the decedent, and a
receipt of the payee shall be a full and final release of the payor as to such sum.

Drafting note: Technical change.

8-64-1-132.6 64.2-605. Construction of article.

The remedies provided by this article shall be in addition to, and not in exclusion of, any
other remedies provided by law.

Drafting note: No change.

Article 2.
Payments, Settlements, or Administration Without Appointment of Representative.

Drafting note: Repealed by Acts 2010, c. 269, cl. 2.

8-64-1-123.2 64.2-606. Transfer of certain vessels registered with-United-States Bureau-of
Custems U.S. Coast Guard and transfer of motor vehicles.

H A. When a-Virginia resident of the Commonwealth owning a vessel registered with the
United—States—Bureau—ofCustoms—is—dead U.S. Coast Guard dies and there has been no
qualification on-his_the decedent's estate, a transfer of ownership may be made by a legatee or
distributee if-there-is-presented _he presents a statement made by him to the-Bureau-ef-Customs—a
statement-made-by-a-legatee-or-distributee-to-the-effect Coast Guard stating that_(i) there has not
been and there is not expected to be a qualification on-sueh_the estate and-that-his_(ii) the
decedent's debts have been paid in full or that the proceeds from the sale of such vessel will be
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used to apply against-his_the decedent's debts. The statement shall state the_decedent's name,
residence at the time of death,_and date of death, and the names of all other persons, if any,
having an interest in the vessel-which—is-seught-to-be-transferred-and who, if-there—are-such
persons-of-legal they have reached the age of majority,-they shall signify in writing their consent
to such transfer of title.

B. A transfer of ownership of a motor vehicle may be made by a legatee or distribute
pursuant to 8 46.2-634.

Drafting note: Obsolete reference to the United States Bureau of Customs has been
replaced with reference to the United States Coast Guard, the only federal agency that
currently registers vessels. A cross-reference to existing § 46.2-634, which is not part of the
current revision and which deals with the transfer of motor vehicles when there has been
no qualification on an estate, has been added to proposed subsection B. There are also
technical changes.

Drafting note: Repealed by Acts 2010, c. 269, cl. 2.

Drafting note: Repealed by Acts 1981, c. 580.

8-64-1-128 64.2-607. Transfer of evidences of indebtedness, securities, and—corperate
stock held in decedents' estates.

When any—exeeutors_executor or—admmls#a%eps admlnlstrator dulv appomted and
qualified under this title-sha . :
120, shaH-have has completed the dlstrlbutlon of the estate W|th the exceptlon of transferrlng any
evidences of indebtedness, securities, or stock in any corporation constituting a portion of such
estate, such-executors executor or-administrators-er-the-survivors-thereof administrator may file
with the clerk of the court; in which such executors or administrators qualified, a petition-under
eath; describing any such evidences of indebtedness, securities, and stock,-reeiting stating that all
debts of the decedent have been paid, and_stating that a final accounting has been filed and
approved—and—upen. Upon receipt of-sueh the petition, the clerk-ef-the-said-court shall issue a
certificate certifying that the powers of such—exeeutors_executor or—administrators—continue
administrator continues in full force and effect.

Drafting note: Technical changes to modernize language.

8-64-1-129 64.2-608. Transfer of securities of nonresident decedents.
The stocks, bonds, or-certificates-of-debt-ofthis evidences of indebtedness issued by (i)
the Commonwealth—and-of or any corporation created by-i-and-ef the Commonwealth, or (ii)

any national bank or_any other-cerporations corporation created-by-er pursuant to-autherity-efan

act-of Congress—of-the-United-States-having federal law that has its principal office in-this_the
Commonwealth,—standing _that are held in the name of a decedent domiciled_outside of the

Commonwealth at the time of his death-eut-ef-this-Commeonwealth and who is not known by the
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officer or agent charged with the duty of transferring such stocks, bonds, or-eertiicates evidences
of indebtedness to have a personal representative qualified as such within—this_the
Commonwealth, may be transferred by the executor or administrator of-sueh_the decedent
qualified according to the laws of the decedent's domicile.

Drafting note: Technical changes to modernize language.

§-64-1-130 64.2-609. Money and personal property belonging to nonresident decedents.

A. When any person, at the time of his death domiciled outside of—this_the
Commonwealth, owned stocks, bonds, securities, money, or tangible personal property located in
this the Commonwealth or was entitled to any debts, choses in action, or tangible personal
property in-this the Commonwealth,_the person, firm, or corporation holding such stocks, bonds,
other securities, money, debts, tangible personal property, and choses in action shall; retain such

assets for-ninety 90 days from the death of such decedent—be-retained-in-thepossession-of-the
person—firm-or-corperation-helding-orowing-the-same. After the-ninety-day 90-day period, the

person, firm, or corporation shall pay over or deliver on demand such portion-thereef-as-to of the
assets for which the person, firm, or corporation has-ret received_no legal notice of any lien or
encumbrance;-shal-be-paid-over-or-delivered-on-demand to an executor-eran, administrator, or
other personal representative, quallfled according to the Iaws of the decedent's domicile if the
value of such 3
action assets in-this_the Commonwealth _is, to the knowledge of the person holdlng or owing the
sameris_such assets, less than $15,000. When the value of such stocks, bonds, securities,-meneys
money, debts, tangible personal property, and choses in action is $15,000 or more,-such-payment

er—detwepy—ef the holder may pay or dellver such—steeks—benels—seeuﬂttes—meney—debt&

day—peneel assets to an executor, admlnlstrator, or other personal representative, quallfled in
accordance with the law of the decedent's domicile, 30 days after the-transferor-has-given holder
gives public notice of his intention to make such_a transfer by publication thereof once a week
for four successive weeks in a newspaper of general circulation in the city, town, or county
wherein the-transferer holder resides or has-its his principal place of business,-and-afterthe-lapse
of thirty days from the completion of such publication, and; provided, in either case, that at the
time of such payment or delivery, the-transferer holder has no actual notice of the appointment;
within-this-Commonwealth, of a personal representative for such decedent in the Commonwealth
and has received no legal notice of any lien or encumbrance upon such assets.

B. This section shall be construed as providing, as to the payment of money and the
delivery of personal property belonging to nonresident decedents or their estates, optional
methods of procedure in addition to those otherwise permitted or provided by law, including a
comparable law of the state in which the nonresident decedents were domiciled, and shall not as
to such matters add any limitations or restrictions to existing law.

Drafting note: Technical changes to modernize language.
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§£4.—]:—134: 64.2-610. When court may allow another to qualify on estate.

estate—ef—a—deeeelem—e*eepm Excegt durmq the pendencv of a suit to contest—abeu{ the
decedent's will or during the infancy or absence of the executor, the court;-orthe-clerk-thereof-in

which—or—by-whese—elerk where the will was admitted to—recerd probate or-which that has
jurisdiction to grant administration on the decedent's estate, or the clerk of such court, shall, if
there has been no executor or administrator on the decedent's estate for more than two months
and on the motion of any person, order any person of the county or city to take into his
possession the estate of such decedent and administer the same after-the—fixingand-posting—of
requiring such person post a proper bond. However, any sheriff so ordered may decline the
appointment if the appointment interferes with his current duties or obligations.—Fhereupon-such
The person_ordered to take possession of the decedent's estate shall be the administrator, or
administrator de bonis non, of the decedent, with his will annexed, if there be a will, and shall be
theneeforward entitled to all the rights and bound to perform all the duties of such administrator.

B. The court may,—however—at-any-thmeafterwards, on reasonable notice to-such the
person_appointed, revoke-sueh_the order made by it or its clerk and the court may-in-a—preper
ease, after reasonable notice to the parties in interest, permit the person to resign and allow any
other person to qualify as executor or administrator.

C. When an estate is committed to a person_pursuant to subsection A on the motion of a
creditor or other person, the state tax due for such administration shall be paid by the party-upen
whese who made the motion-the-estate-was-committed-and-the-same- and such tax shall be repaid
to him by the administrator so appointed out of the first funds received by him for such estate.

Drafting note: Technical changes to modernize language.

§-64-1-132 64.2-611. Disposition by sheriff of property when no person entitled thereto.
If any sheriff-shaltawfully—come—inte_has in his possession—ef any money or—other
personal property of-any A ; ber1
1946, a decedent and-ne, after reasonable diligence, is unable to ascertain the identity of any
person entltled—by—law to such—|cne|qey—94C property—&knewn—epean—mueasenab#&dm%%&be
A ' h, the sheriff_shall sell
uch property at pUb|IC auctlonafteppesunq Wlthln two years of coming into possession of such
property. The sheriff shall post notices_of the date, time, and place of the sale at least 10 days
before the sale in three or more public places in his-county-or-city-forten-days jurisdiction, or-in
his-diseretion-after-advertisementforten shall advertise the date, time, and place of the sale at
least 10 days—by—ene—insertion_before the sale in a newspaper published or having general
circulation in-such-county-orcity,—and-the his jurisdiction. The proceeds-thereof of the sale of
personal property, together with any such money of the decedent in the sheriff's possession, after
the payment of all necessary expenses, shall be paid-by-such-sheriff into the state treasury to the
credit of the Literary Fund.

104



Drafting note: Technical changes to modernize language.

CHAPTER 10ATrticle 3.
UNIFORM-TRANSFERS ON-DEATH(TOD) SECURITY REGISTRATION-ACTUniform
Transfers on Death (TOD) Security Reqgistration Act.

Drafting note: Existing Chapter 10 has been relocated to proposed Article 3 of
proposed Chapter 6 of Title 64.2. Proposed Chapter 6 collects the various provisions
dealing with nonprobate transfers or transfers without qualification under one chapter.

Existing Chapter 10 is based on the Uniform Transfers on Death (TOD) Security
Registration Act promulgated by the National Conference of Commissioners on Uniform
State Laws in 1989, and subsequently incorporated into the Uniform Probate Code. There
is little variation between the language of the Act as promulgated and as adopted in
Virginia.

§-64-1-206-1 64.2-612. Definitions.

In this-ehapter article, unless the context otherwise requires:

"Beneficiary form" means a registration of a security which indicates the present owner
of the security and the intention of the owner regarding the person who will become the owner of
the security upon the death of the owner.

"Devisee" means any person designated in a will to receive a disposition of real or
personal property.

"Heirs" means those persons, including the surviving spouse, who are entitled under the
statutes laws of intestate succession to the property of a decedent.

"Personal representative™ includes_an executor, administrator, successor, personal
representative, special administrator, and-persens_a person who-perferm_performs substantially
the same function under the law governing-their his status.

"Property" includes both real and personal property or any interest therein and means
anything that may be the subject of ownership.

"Register,"” including its derivatives, means to issue a certificate showing the ownership
of a certificated security or, in the case of an uncertificated security, to initiate or transfer an
account showing ownership of securities.

"Registering entity” means a person who originates or transfers a security title by
registration, and includes a broker maintaining security accounts for customers and a transfer
agent or other person acting for or as an issuer of securities.

"Security” means a share, participation, or other interest in property, in a business, or in
an obligation of an enterprise or other issuer, and includes a certificated security, an
uncertificated security, and a security account.

"Security account” means (i) a reinvestment account associated with a security, a
securities account with a broker, a cash balance in a brokerage account, cash, interest, earnings,
or dividends earned or declared on a security in an account, a reinvestment account, or a
brokerage account, whether or not credited to the account before the owner's death, or (ii) a cash
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balance or other property held for or due to the owner of a security as a replacement for or
product of an account security, whether or not credited to the account before the owner's death.

Drafting note: Technical changes. The Uniform Transfers on Death (TOD) Security
Registration Act does not define the terms "'devisee,” ""heirs,” ""personal representative,"
or "property.” The definitions for these terms used in this section are taken, with little
variation, from 8§ 1-201 of the Uniform Probate Code.

8-64-1-206-2 64.2-613. Registration in beneficiary form; sole or joint tenancy ownership;
applicable law.

A. Only individuals whose registration of a security shows sole ownership by one
individual or multiple ownership by two or more with right of survivorship, rather than as tenants
in common, may obtain registration in beneficiary form. Multiple owners of a security registered
in beneficiary form hold as joint tenants with right of survivorship, as tenants by the entireties, or
as owners of community property held in survivorship form, and not as tenants in common.

B. A security may be registered in beneficiary form if the form is authorized by this
chapter article or a similar law of the state of organization of the issuer or registering entity, the
location of the registering entity's principal office, the office of its transfer agent, or its office
making the registration, or by a similar law of the state listed as the owner's address at the time
of registration.

A registration governed by the law of a jurisdiction in which this-ehapter_article or_a
similar law is not in force or was not in force when a registration in beneficiary form was made
is nevertheless presumed to be valid and authorized as a matter of contract law.

Drafting note: Technical changes.

8-64-1-206-3 64.2-614. Origination of registration in beneficiary form.

A security, whether evidenced by certificate or account, is registered in beneficiary form
when the registration includes a designation of a beneficiary to take the ownership at the death of
the owner or the deaths of all multiple owners.

Drafting note: No change.

§-64-1-206-4 64.2-615. Form of registration in beneficiary form; effect.

A. Registration in beneficiary form may be shown by the words "transfer on death™ or the
abbreviation "TOD," or by the words "pay on death™ or the abbreviation "POD," after the name
of the registered owner and before the name of the beneficiary.

B. The designation of a TOD beneficiary on a registration in beneficiary form has no
effect on ownership until the owner's death. A registration of a security in beneficiary form may
be canceled or changed at any time by the sole owner or all then surviving owners without the
consent of the beneficiary.

Drafting note: Technical changes.
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8-64-1-206-5 64.2-616. Ownership on death of owner.

On death of a sole owner or the last to die of all multiple owners, ownership of securities
registered in beneficiary form passes to any beneficiaries who survive all owners. On proof of
death of all owners and compliance with any applicable requirements of the registering entity, a
security registered in beneficiary form may be reregistered in the—name_names of any
beneficiaries who survived the death of all owners. Until division of the security after the death
of all owners, multiple beneficiaries surviving the death of all owners hold their interests as
tenants in common. If no beneficiary survives the death of all owners, the security belongs to the
estate of the deceased sole owner or the estate of the last to die of all multiple owners.

Drafting note: Technical change.

8-64-1-206-6 64.2-617. Protection of registering entity.

A. A registering entity is not required to offer or to accept a request for security
registration in beneficiary form. If a registration in beneficiary form is offered by a registering
entity, the owner requesting registration in beneficiary form assents to the protection given to the
registering entity by this-chapter article.

B. By accepting a request for registration of a security in beneficiary form, the registering
entity agrees that the registration will be implemented on death of the deceased owner as
provided in this-chapter article.

C. A registering entity is discharged from all claims to a security by the estate, creditors,
heirs, or devisees of a deceased owner if it registers a transfer of the security in accordance with
8-64-1-206-5 64.2-616 and does so in good faith reliance (i) on the registration, (ii) on this
chapter article, and (iii) on information provided to it by affidavit of the personal representative
of the deceased owner, or by the surviving beneficiary or by the surviving beneficiary's
representative, or_on other information available to the registering entity. The protections of this
chapter article do not extend to a reregistration or payment made after a registering entity has
received written notice from any claimant to any interest in the security objecting to
implementation of a registration in beneficiary form. No other notice or other information
available to the registering entity affects its right to protection under this-chapter article.

D. The protection provided by this-ehapter article to the registering entity of a security
does not affect the rights of beneficiaries in disputes between themselves and other claimants to
ownership of the security transferred or its value or proceeds.

Drafting note: Technical changes.

8-64-1-206-7 64.2-618. Nontestamentary transfer on death.

A transfer on death resulting from a registration in beneficiary form is effective by reason
of the contract regarding the registration between the owner and the registering entity and this
chapter article, and is not testamentary.

This—chapter_article does not limit the rights of creditors of security owners against
beneficiaries and other transferees under other laws of-this the Commonwealth.
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Drafting note: Technical changes. It should be noted that the second paragraph of
proposed § 64.2-618 was deleted from the National Conference of Commissioners on
Uniform State Laws version of the Act in 1998 after a stand-alone provision addressing the
liability of nonprobate transferees for creditor claims and statutory allowances was added
to the Uniform Probate Code.

§-64-1-206-8 64.2-619. Terms, conditions, and forms for registration; examples.

A. A registering entity offering to accept registrations in beneficiary form may establish
the terms and conditions under which it will receive requests (i) for registrations in beneficiary
form and (ii) for implementation of registrations in beneficiary form, including requests for
cancellation of previously registered TOD beneficiary designations and requests for
reregistration to effect a change of beneficiary. The terms and conditions so established may
provide for proving death, avoiding or resolving any problems concerning fractional shares,
designating primary and contingent beneficiaries, and substituting a named beneficiary's
descendants to take in the place of the named beneficiary in the event of the beneficiary's death.

Substitution may be indicated by appending to the name of the primary beneficiary the
letters LDPS, standing for "lineal descendants per stirpes."” This designation substitutes a
deceased beneficiary's descendants who survive the owner for a beneficiary who fails to so
survive, the descendants to be identified and to share in accordance with the law of the
beneficiary's domicile at the owner's death governing inheritance by descendants of an intestate.
Other forms of identifying beneficiaries who are to take on one or more contingencies, and rules
for providing proofs and assurances needed to satisfy reasonable concerns by registering entities
regarding conditions and identities relevant to accurate implementation of registrations in
beneficiary form, may be contained in a registering entity's terms and conditions.

B. The following are illustrations of registrations in beneficiary form which a registering
entity may authorize:

1. Sole owner-sole beneficiary: John S. Brown TOD (or POD) John S. Brown, Jr.

2. Multiple owners-sole beneficiary: John S. Brown Mary B. Brown JT TEN TOD John
S. Brown, Jr.

3. Multiple owners-primary and secondary (substituted) beneficiaries: John S. Brown
Mary B. Brown JT TEN TOD John S. Brown, Jr. SUB BENE Peter Q. Brown or John S. Brown
Mary B. Brown JT TEN TOD John S. Brown, Jr. LDPS.

Drafting note: No change

Article 4.
Nonprobate Transfers on Death.

Drafting note: Proposed Article 4 consists of existing 8§ 64.1-45.3 which was
relocated from proposed Chapter 4 (“"Wills™). Proposed Chapter 6 (*"Transfers without
Qualification™) collects the various nonprobate transfer provisions.
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8-64-1-45.3 64.2-620. Nonprobate transfers on death.

A. A provision for a nonprobate transfer on death in an insurance policy, contract of
employment, bond, mortgage, promissory note, certificated or uncertificated security, account
agreement, custodial agreement, deposit agreement, compensation plan, pension plan, individual
retirement plan, employee benefit plan, trust, conveyance, deed of gift, marital property
agreement, or other written instrument of a similar nature is nontestamentary.

Nontestamentary transfers also include writings stating that (i) money or other benefits
due to, controlled by, or owned by a decedent before death shall be paid after the decedent's
death to a person whom the decedent designates either in the instrument or in a separate writing,
including a will, executed either before or at the same time as the instrument, or later; (ii) money
due or to become due under the instrument ceases to be payable in the event of death of the
promisee or the promisor before payment or demand; or (iii) any property controlled by or
owned by the decedent before death that is the subject of the instrument passes to a person the
decedent designates either in the instrument or in a separate writing, including a will, executed
either before or at the same time as the instrument, or later.

B. This section does not limit rights of creditors under other laws of—this_the
Commonwealth.

Drafting note: Technical change. This section is based on § 6-101 of the Uniform
Probate Code, and there is little variation between the language of that section and
proposed § 64.2-320.

It should be noted that subsection B of proposed § 64.2-320 was deleted from the
National Conference of Commissioners on Uniform State Laws version of this section in
1998 after a stand-alone provision addressing the liability of nonprobate transferees for
creditor claims and statutory allowances was added to the Uniform Probate Code.

SUBTITLE IIl.
TRUSTS.

CHAPTER-3%7.
UNIFORM TRUST CODE.

Drafting note: Existing Chapter 31 of Title 55 has been relocated to proposed
Chapter 7 of Subtitle 111 of Title 64.2. Proposed Subtitle 111 collects the various provisions
dealing with trusts.

Existing Chapter 31 is based on the Uniform Trust Code promulgated by the
National Conference of Commissioners on Uniform State Laws in 2000.

Article 1.
General Provisions and Definition.
hi be cited as 4 i o,
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Drafting note: This section is deleted as unnecessary because of the title-wide
application of 8 1-244, which states that the caption of a subtitle, chapter, or article serves
as a short title citation.

8-55-541.02 64.2-700. Scope.

A. This chapter applies to express inter vivos trusts, charitable or noncharitable, and
trusts created pursuant to a statute, judgment, or decree that requires the trust to be administered
in the manner of an express trust. This chapter also applies to testamentary trusts, except to the
extent that specific provision is made for them in-Fitle-26 Part A (8 64.2-1200 et seq.) of Subtitle
IV or elsewhere in the Code of Virginia, or to the extent it is clearly inapplicable to them.
Section-55-548-13 64.2-675, which provides the duties of a trustee to inform and report to the
trust's beneficiaries, shall apply to testamentary trusts. For purposes of this subsection-A, the
word "trust” and the words "trustee” or "fiduciary," as used in—Fitle26 Part A (8 64.2-1200 et
seq.) of Subtitle 1V, shall be deemed to refer to testamentary trusts and testamentary trustees,
except to the extent that the use of such words is clearly inapplicable to testamentary trusts and
testamentary trustees. This chapter shall not apply to:

1. A trust that is primarily used for business, investment, or commercial transactions,
including business trusts, land trusts (§ 55-17.1), deeds of trusts (Article 2 (8§ 55-58 et seq.) of
Chapter 4 of Title 55), voting trusts, common trust funds, security arrangements, liquidation
trusts, trusts created by deposit arrangement in a financial institution, and trusts created for
paying debts, dividends, interest, or profits.

2. A trust that is used primarily for employment including trusts created for paying
salaries, wages, pensions, or employee benefits of any kind.

3. A trust under which a person is a nominee or escrowee for another.

4. Other special purpose trusts governed by particular statutes, including trusts under
Title 57.

B. Notwithstanding subsection A, a court, in exercising jurisdiction over the supervision
or administration of trusts, may determine that application of the policies, procedures, or rules of
the Code is appropriate to resolution of particular issues.

Drafting note: Technical changes.

§-55-541.03 64.2-701. Definitions.

In this chapter:

"Action," with respect to an act of a trustee, includes a failure to act.

"Ascertainable standard™ means a standard relating to an individual's health, education,
support, or maintenance within the meaning of § 2041 (b) (1) (A) or 2514 (c) (1) of the Internal
Revenue Code of 1986.

"Beneficiary" means a person that (i) has a present or future beneficial interest in a trust,
vested or contingent; or (ii) in a capacity other than that of trustee, holds a power of appointment
over trust property.

110



"Charitable trust" means a trust, or portion of a trust, created for a charitable purpose
described in 8-55-544-05 64.2-723.

"Conservator" means a person appointed by the court to administer the estate of an adult
individual.

"Environmental law" means a federal, state, or local law, rule, regulation, or ordinance
relating to protection of the environment.

"Guardian" means a person appointed by the court to make decisions regarding the
support, care, education, health, and welfare of a minor or adult individual. The term does not
include a guardian ad litem.

"Guardian of the estate” means a person appointed by the court to administer the estate of
a minor.

"Interests of the beneficiaries" means the beneficial interests provided in the terms of the
trust.

"Jurisdiction,” with respect to a geographic area, includes a state or country.

"Person” means an individual, corporation, business trust, estate, trust, partnership,
limited liability company, association, joint venture, government, governmental subdivision,
agency, or instrumentality;, public corporation, or any other legal or commercial entity.

"Power of withdrawal™ means a presently exercisable general power of appointment other
than a power exercisable by a trustee-whieh that is limited by an ascertainable standard, or-whieh
that is exercisable by another person only upon consent of the trustee or a person holding an
adverse interest.

"Property” means anything that may be the subject of ownership, whether real or
personal, legal or equitable, or any interest therein.

"Qualified beneficiary" means a living or then existing beneficiary who, on the date the
beneficiary's qualification is determined, (i) is a distributee or permissible distributee of trust
income or principal; (ii) would be a distributee or permissible distributee of trust income or
principal if the interests of the distributees described in_clause (i) terminated on that date, but the
termination of those interests would not cause the trust to terminate; or (iii) would be a
distributee or permissible distributee of trust income or principal if the trust terminated on that
date.

"Revocable," as applied to a trust, means revocable by the settlor without the consent of
the trustee or a person holding an adverse interest.

"Settlor" means a person, including a testator, who creates, or contributes property to, a
trust. If more than one person creates or contributes property to a trust, each person is a settlor of
the portion of the trust property attributable to that person's contribution except to the extent
another person has the power to revoke or withdraw that portion.

"Spendthrift provision" means a term of a trust that restrains both voluntary and
involuntary transfer of a beneficiary's interest.
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"State" means a state of the United States, the District of Columbia, Puerto Rico, the
United States Virgin Islands, or any territory or insular possession subject to the jurisdiction of
the United States. The term includes an Indian tribe or band recognized by federal law or
formally acknowledged by a state.

"Terms of a trust” means the manifestation of the settlor's intent regarding a trust's
provisions as expressed in the trust instrument or as may be established by other evidence that
would be admissible in a judicial proceeding.

"Trust instrument™ means an instrument executed by the settlor that contains terms of the
trust, including any amendments thereto.

"Trustee" includes an original, additional, and successor trustee, and a cotrustee.

Drafting note: Technical changes.

§-55-541.04 64.2-702. Knowledge.

A. Subject to subsection B, a person has knowledge of a fact if the person:

1. Has actual knowledge of it;

2. Has received a notice or notification of it; or

3. From all the facts and circumstances known to the person at the time in question, has
reason to know it.

B. An organization that conducts activities through employees has notice or knowledge
of a fact involving a trust only from the time the information was received by an employee
having responsibility to act for the trust, or would have been brought to the employee's attention
if the organization had exercised reasonable diligence. An organization exercises reasonable
diligence if it maintains reasonable routines for communicating significant information to the
employee having responsibility to act for the trust and there is reasonable compliance with the
routines. Reasonable diligence does not require an employee of the organization to communicate
information unless the communication is part of the individual's regular duties or the individual
knows a matter involving the trust would be materially affected by the information.

Drafting note: No change.

8-55-541.05 64.2-703. Default and mandatory rules.

A. Except as otherwise provided in the terms of the trust, this chapter governs the duties
and powers of a trustee, relations among trustees, and the rights and interests of a beneficiary.

B. The terms of a trust prevail over any provision of this chapter except:

1. The requirements for creating a trust;

2. The duty of a trustee to act in good faith and in accordance with the terms and
purposes of the trust and the interests of the beneficiaries;

3. The requirement that a trust and its terms be for the benefit of its beneficiaries, and that
the trust have a purpose that is lawful, not contrary to public policy, and possible to achieve;

4. The power of the court to modify or terminate a trust under §8-55-544.10 64.2-728
through-55-544-16 64.2-734;
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5. The effect of a spendthrift provision and the rights of certain creditors and assignees to
reach a trust as provided in Article 5 (8 64.2-742 et seq.) of this chapter;

6. The power of the court under §-55-54402 64.2-755 to require, dispense with, or
modify or terminate a bond,;

7. The power of the court under subsection B of §-55-547.08 64.2-761 to adjust a trustee's
compensation specified in the terms of the trust-whieh that is unreasonably low or high;

8. The effect of an exculpatory term under §-55-556-08 64.2-799;

9. The rights under §8-55-550-10 64.2-801 through-55-556-13 64.2-804 of a person other
than a trustee or beneficiary;

10. Periods of limitation for commencing a judicial proceeding; and

11. The power of the court to take such action and exercise such jurisdiction as may be
necessary in the interests of justice.

Drafting note: Technical changes.

8-55-541.06 64.2-704. Common law of trusts; principles of equity.

The common law of trusts and principles of equity supplement this chapter, except to the
extent modified by this chapter or another statute of the Commonwealth.

Drafting note: No change.

§-55-541.07 64.2-705. Governing law.

The meaning and effect of the terms of a trust are determined by:

1. The law of the jurisdiction designated in the terms unless the designation of that
jurisdiction's law is contrary to a strong public policy of the jurisdiction having the most
significant relationship to the matter at issue; or

2. In the absence of a controlling designation in the terms of the trust, the law of the
jurisdiction having the most significant relationship to the matter at issue.

Drafting note: No change.

8-55-541.08 64.2-706. Principal place of administration.

A. Without precluding other means for establishing a sufficient connection with the
designated jurisdiction, terms of an inter vivos trust designating the principal place of
administration are valid and controlling if:

1. A trustee's principal place of business is located in or a trustee is a resident of the
designated jurisdiction; or

2. All or part of the administration occurs in the designated jurisdiction.

B. Without precluding the right of the court to order, approve, or disapprove a transfer,
the trustee of an inter vivos trust may transfer the trust's principal place of administration to
another state or to a jurisdiction outside of the United States that is appropriate to the trust's
purposes, its administration, and the interests of the beneficiaries.

C. When the proposed transfer of a trust's principal place of administration is to another
state or to a jurisdiction outside of the United States, the trustee shall notify the qualified
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beneficiaries of the proposed transfer not less than 60 days before initiating the transfer. A
corporate trustee that maintains a place of business in the Commonwealth where one or more
trust officers are available on a regular basis for personal contact with trust customers and
beneficiaries shall not be deemed to have transferred its principal place of administration if all or
significant portions of the administration of the trust are performed outside the Commonwealth.
The notice of proposed transfer shall include:

1. The name of the jurisdiction to which the principal place of administration is to be
transferred;

2. The address and telephone number at the new location at which the trustee can be
contacted;

3. An explanation of the reasons for the proposed transfer;

4. The date on which the proposed transfer is anticipated to occur; and

5. The date, not less than 60 days after the giving of the notice, by which the qualified
beneficiary shall notify the trustee of an objection to the proposed transfer.

D. The authority of a trustee under this section to transfer a trust's principal place of
administration to another state or to a jurisdiction outside of the United States terminates if a
qualified beneficiary notifies the trustee of an objection to the proposed transfer on or before the
date specified in the notice.

E. In connection with a transfer of the trust's principal place of administration, the trustee
may transfer some or all of the trust property to a successor trustee designated in the terms of the
trust or appointed pursuant to 8-55-547.04 64.2-757.

F. The court, for good cause shown, may transfer the principal place of administration of
a testamentary trust to another state or to a jurisdiction outside of the United States upon such
conditions, if any, as it may deem appropriate.

Drafting note: Technical changes.

8-55-541.09 64.2-707. Methods and waiver of notice.

A. Notice to a person under this chapter or the sending of a document to a person under
this chapter shall be accomplished in a manner reasonably suitable under the circumstances and
likely to result in receipt of the notice or document. Permissible methods of notice or for sending
a document include first-class mail, personal delivery, delivery to the person's last known place
of residence or place of business, or a properly directed electronic message.

B. Notice otherwise required under this chapter or a document otherwise required to be
sent under this chapter need not be provided to a person whose identity or location is unknown to
and not reasonably ascertainable by the trustee.

C. Notice under this chapter or the sending of a document under this chapter may be
waived by the person to be notified or sent the document.

D. Notice of a judicial proceeding shall be given as provided in §55-542.06 64.2-713.

Drafting note: Technical changes.
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§-55-541.10 64.2-708. Others treated as qualified beneficiaries.

A. Whenever notice to qualified beneficiaries of a trust is required under this chapter, the
trustee shall also give notice to any other beneficiary who has sent the trustee a request for
notice.

B. A charitable organization expressly designated to receive distributions under the terms
of a charitable trust has the rights of a qualified beneficiary under this chapter if the charitable
organization, on the date of the charitable organization's qualification is being determined:

1. Is a distributee or permissible distributee of trust income or principal;

2. Would be a distributee or permissible distributee of trust income or principal upon the
termination of the interests of other distributees or permissible distributees then receiving or
eligible to receive distributions; or

3. Would be a distributee or permissible distributee of trust income or principal if the
trust terminated on that date.

C. A person appointed to enforce a trust created for the care of an animal or another
noncharitable purpose as provided in 8-55-544-08 64.2-726 or-55-544-09 64.2-727 has the rights
of a qualified beneficiary under this chapter.

D. The—atterney—general-of-the Commenwealth Attorney General has the rights of a
qualified beneficiary with respect to a charitable trust having its principal place of administration
in the Commonwealth but need not be given notices or information required under 88-55-547-05
64.2-758 and-55-548-13 64.2-775 unless otherwise requested.

Drafting note: Technical changes.

8-55-541.11 64.2-709. Nonjudicial settlement agreements.

A. For purposes of this section, "interested persons™ means persons whose consent would
be required in order to achieve a binding settlement were the settlement to be approved by the
court.

B. Except as otherwise provided in subsection C, interested persons may enter into a
binding nonjudicial settlement agreement with respect to any matter involving a trust.

C. A nonjudicial settlement agreement is valid only to the extent it does not violate a
material purpose of the trust and includes terms and conditions that could be properly approved
by the court under this chapter or other applicable law.

D. Matters that may be resolved by a nonjudicial settlement agreement include:

1. The interpretation or construction of the terms of the trust;

2. The approval of a trustee's report or accounting;

3. Direction to a trustee to refrain from performing a particular act or the grant to a trustee
of any necessary or desirable power;

4. The resignation or appointment of a trustee and the determination of a trustee's
compensation;

5. Transfer of a trust's principal place of administration; and
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6. Liability of a trustee for an action relating to the trust.

E. Any interested person may petition the court to approve a nonjudicial settlement
agreement, to determine whether the representation as provided in Article 3 (8 64.2-714 et seq.)
of this chapter was adequate, and to determine whether the agreement contains terms and
conditions the court could have properly approved.

Drafting note: Technical changes.

Article 2.
Judicial Proceedings.
| 8-55-542.01 64.2-710. Role of court in administration of trust.
A. The court may intervene in the administration of a trust to the extent its jurisdiction is
invoked by an interested person or as provided by law.
| B. Except as provided in-Fitle-26 Part A (8 64.2-1200 et seq.) of Subtitle IV, a trust is not
subject to continuing judicial supervision unless ordered by the court.
C. A judicial proceeding involving a trust may relate to any matter involving the trust's
administration, including a request for instructions and an action to declare rights.
Drafting note: Technical changes.

| 8-55-542.02 64.2-711. Jurisdiction over trustee and beneficiary.

A. By accepting the trusteeship of a trust having its principal place of administration in
the Commonwealth or by moving the principal place of administration to the Commonwealth,
the trustee submits personally to the jurisdiction of the courts of the Commonwealth regarding
any matter involving the trust.

B. With respect to their interests in the trust, the beneficiaries of a trust having its
principal place of administration in the Commonwealth are subject to the jurisdiction of the
courts of the Commonwealth regarding any matter involving the trust. By accepting a
distribution from such a trust, the recipient submits personally to the jurisdiction of the courts of
the Commonwealth regarding any matter involving the trust.

C. This section does not preclude other methods of obtaining jurisdiction over a trustee,
beneficiary, or other person receiving property from the trust.

Drafting note: No change.

Reserved.
Drafting note: Deleted; section numbers are carried as "'reserved."

8-55-542.05 64.2-712. Proceedings to appoint or remove trustees.

A. Proceedings to appoint or remove trustees may be brought by motion pursuant to 88
26-48 64.2-1405 and-26-56 64.2-1406.

B. Proceedings to appoint or remove trustees also may be brought by petition or-bit-ef
complaint. In such a proceeding, beneficiaries who are not qualified beneficiaries shall not be
necessary parties, nor shall it be necessary to join (i) a trustee who has declined to accept the
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trust, resigned or been adjudicated an incapacitated person, or (ii) the personal representative of a
trustee.
Drafting note: Technical changes.

8-55-542.06 64.2-713. Pleadings; parties; orders; notice.

A. In judicial proceedings involving trusts governed under this chapter, including
proceedings to modify or terminate a trust:

1. Interests to be affected by the proceeding shall be described in pleadings-which _that
give reasonable information to owners by name or class, by reference to the instrument creating
the interests, or in any other appropriate manner.

2. Orders shall bind persons as follows:

a. An order binding the sole holder or all co-holders of a power of revocation or a
presently exercisable general power of appointment, including one in the form of a power of
amendment, binds other persons to the extent their interests as objects, takers in default or
otherwise are subject to such power.

b. To the extent there is no conflict of interest between or among them:

k(1) An order binding a conservator or a guardian of an estate binds the person whose
estate he controls;

#(2) An order binding a guardian of the person binds the ward if no conservator or
guardian of his estate has been appointed;

#E(3) An order binding a trustee binds beneficiaries of the trust in proceedings to probate
a will establishing or adding to a trust, to review the acts or accounts of a prior fiduciary, and in
proceedings involving creditors or other third parties;

A=(4) An order binding a personal representative binds persons interested in the
undistributed assets of a decedent's estate in actions or proceedings by or against the estate; and

w(5) An order binding a sole holder or all co-holders of a general testamentary power of
appointment binds other persons to the extent their interests as objects, takers in default, or
otherwise are subject to the power.

c. Unless otherwise represented, a minor, an incapacitated, unborn, or unascertained
person is bound by an order if his interest is adequately represented by another party having a
substantially identical interest in the proceedings.

3. Notice shall be given:

a. Pursuant to Chapter 8 (8 8.01-285 et seq.) of Title 8.01 and the Rules of Supreme
Court of Virginia: (i) to every interested party or to a person who can bind an interested party
pursuant to subdivision_A 2 a or_A 2 b; and (ii) if the proceeding seeks the modification or
termination of a charitable trust or the sale of any of its real estate, to the public at large by order
of publication published once a week for three consecutive weeks prior to any hearing or trial in
a paper of general circulation in the county or city (a) of the trust's principal place of
administration and (b) where any affected real estate of the trust is located. This notice provision
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does not change the common law rule that members of the public at large are not entitled to be
parties to such judicial proceedings or to have any right to appear therein. The purpose of the
notice, which shall be stated therein, is solely to make the public aware of the nature of such
proceedings, the remedy being sought therein, and the opportunity to share their views in regard
thereto with the Attorney General. The court shall not conduct any hearing or trial until it has
made a finding that the required notice to the public has been given as specified herein.

b. To unborn or unascertained persons who are not represented pursuant to subdivision A
2 a or_A 2 b by giving notice to all known persons whose interests in the proceeding are
substantially identical to those of the unborn or unascertained persons.

4. Persons under a disability, or unborn or incapacitated persons may be represented
during the course of a judicial proceeding as follows:

a. At any point in a judicial proceeding, a court may appoint a guardian ad litem to
represent the interest of a minor, an incapacitated, unborn or unascertained person, or a person
whose identity or address is unknown, if the court determines that representation of the interest
otherwise would be inadequate. The guardian ad litem may be appointed to represent several
persons or interests to the extent there is no conflict of interest among those persons or interests.
The reasons for appointing a guardian ad litem shall be stated in the record of the proceedings.

b. A minor or other person under a disability may be represented by an attorney-at-law
duly licensed to practice in this Commonwealth who has entered of record an appearance on his
behalf to the extent permitted by § 8.01-9.

B. The provisions of this section shall apply notwithstanding the Rules of Supreme Court
of Virginia or any applicable provisions in Title 8.01.

Drafting note: Technical changes.

Article 3.
Representation.

8-55-543.01 64.2-714. Representation; basic effect.

A. Notice to a person who may represent and bind another person under this chapter has
the same effect as if notice were given directly to the other person.

B. The consent of a person who may represent and bind another person under this chapter
is binding on the person represented unless the person represented objects to the representation
by notifying the trustee or the representative before the consent would otherwise have become
effective.

C. Except as otherwise provided in §8-55-544-11 64.2-729 and-55-546-02 64.2-751, a
person who under this chapter may represent a settlor who lacks capacity may receive notice and
give a binding consent on the settlor's behalf.

D. A settlor may not represent and bind a beneficiary under this chapter with respect to
the termination or modification of a trust under §-55-544-11 64.2-729.

Drafting note: Technical changes.
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8-55-543.02 64.2-715. Representation by holder of general testamentary power of
appointment.

To the extent there is no conflict of interest between the holder of a general testamentary
power of appointment and the persons represented with respect to the particular question or
dispute, the holder may represent and bind persons whose interests, as permissible appointees,
takers in default, or otherwise, are subject to the power.

Drafting note: No change.

8-55-543.03 64.2-716. Representation by fiduciaries and parents or other ancestors.

To the extent there is no conflict of interest between the representative and the person
represented or among those being represented with respect to a particular question or dispute:

1. A conservator or guardian of the estate may represent and bind the estate that such
fiduciary controls;

2. A guardian may represent and bind the ward if a conservator or guardian of the ward's
estate has not been appointed,;

3. An agent having authority to act with respect to the particular question or dispute may
represent and bind the principal,

4. A trustee may represent and bind the beneficiaries of the trust;

5. A personal representative of a decedent's estate may represent and bind persons
interested in the estate;

6. A parent may represent and bind the parent's minor or unborn child if a guardian of the
estate or guardian for the child has not been appointed; and

7. If a minor or unborn person is not otherwise represented under this section, a
grandparent or more remote ancestor may represent and bind that minor or unborn person.

Drafting note: No change.

8-55-543.04 64.2-717. Representation by person having substantially identical interest.

Unless otherwise represented, a minor, incapacitated, or unborn individual, or a person
whose identity or location is unknown and not reasonably ascertainable, may be represented by
and bound by another having a substantially identical interest with respect to the particular
question or dispute, but only to the extent there is no conflict of interest with respect to the
particular question or dispute between the representative and the person represented.

Drafting note: No change.

§-55-543.05 64.2-718. Appointment of representative.

A. If the court determines that an interest is not represented under this chapter, or that the
otherwise available representation might be inadequate, the court may appoint a representative to
receive notice, give consent, and otherwise represent, bind, and act on behalf of a minor,
incapacitated, or unborn individual, or a person whose identity or location is unknown. A
representative may be appointed to represent several persons or interests.

119



B. A representative may act on behalf of the individual represented with respect to any
matter arising under this chapter, whether or not a judicial proceeding concerning the trust is
pending.

C. In making decisions, a representative may consider general benefit accruing to the
living members of the individual's family.

Drafting note: No change.

Article 4.
Creation, Validity, Modification, and Termination of Trust.

| 8-55-544.01 64.2-719. Methods of creating trust.

A trust may be created by:

1. Transfer of property to another person as trustee during the settlor's lifetime by the
settlor or by the settlor's agent, acting in accordance with §-26-85 64.2-1612, under a power of
attorney—which that expressly authorizes the agent to create a trust on settlor's behalf; or by will
or other disposition taking effect upon the settlor's death;

2. Declaration by the owner of property that the owner holds identifiable property as
trustee; or

3. Exercise of a power of appointment in favor of a trustee.

Drafting note: Technical changes.

| 8-55-544.02 64.2-720. Requirements for creation.

A. A trust is created only if:

1. The settlor has capacity to create a trust; or when the trust is created by the settlor's
agent under a power of attorney, which expressly authorizes the agent to create a trust on the
settlor's behalf;

2. The settlor or his agent indicates an intention to create the trust;

3. The trust has a definite beneficiary or is:

a. A charitable trust;

b. A trust for the care of an animal, as provided in §55-544.08 64.2-726; or

c. A trust for a noncharitable purpose, as provided in §-55-544.09 64.2-727;

4. The trustee has duties to perform; and

5. The same person is not the sole trustee and sole beneficiary.

B. A beneficiary is definite if the beneficiary can be ascertained now or in the future,
subject to any applicable rule against perpetuities.

C. A power in a trustee to select a beneficiary from an indefinite class is valid. If the
power is not exercised within a reasonable time, the power fails and the property subject to the
power passes to the persons who would have taken the property had the power not been
conferred.

Drafting note: Technical changes.
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8-55-544.03 64.2-721. Trusts created in other jurisdictions.

A trust not created by will is validly created if its creation complies with the law of the
jurisdiction in which the trust instrument was executed, or the law of the jurisdiction in which, at
the time of creation:

1. The settlor was domiciled, had a place of abode, or was a national;

2. A trustee was domiciled or had a place of business; or

3. Any trust property was located.

Drafting note: No change.

§-55-544-04 64.2-722. Trust purposes.

A trust may be created only to the extent its purposes are lawful, not contrary to public
policy, and possible to achieve. A trust and its terms shall be for the benefit of its beneficiaries.

Drafting note: No change.

8-55-544-05 64.2-723. Charitable purposes; enforcement.

A. A charitable trust may be created for the relief of poverty, the advancement of
education or religion, the promotion of health, governmental or municipal purposes, or other
purposes the achievement of which is beneficial to the community.

B. If the terms of a charitable trust do not indicate a particular charitable purpose or
beneficiary, the court may select one or more charitable purposes or beneficiaries. The selection
shall be consistent with the settlor's intention to the extent it can be ascertained.

C. The settlor of a charitable trust, among others, may maintain a proceeding to enforce
the trust.

Drafting note: No change.

8-55-544.06 64.2-724. Creation of trust induced by fraud, duress, or undue influence.
A trust is void to the extent its creation was induced by fraud, duress, or undue influence.
Drafting note: No change.

§-55-544.07 64.2-725. Evidence of oral trust.

Except as required by a statute other than this chapter, a trust need not be evidenced by a
trust instrument, but the creation of an oral trust and its terms may be established only by clear
and convincing evidence.

Drafting note: No change.

8-55-544.08 64.2-726. Trust for care of animal.

A. A trust may be created to provide for the care of an animal alive during the settlor's
lifetime. The trust terminates upon the death of the animal or, if the trust was created to provide
for the care of more than one animal alive during the settlor's lifetime, upon the death of the last
surviving animal. Funds from the trust may be applied to any outstanding expenses of the trust
and for burial or other postdeath expenditures for animal beneficiaries as provided for in the
instrument creating the trust.
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B. The instrument creating the trust shall be liberally construed to bring the transfer
within the scope of trusts governed by this section, to presume against the merely precatory or
honorary nature of the disposition, and to carry out the general intent of the transferor. Extrinsic
evidence is admissible in determining the transferor's intent.

C. A trust authorized by this section may be enforced by a person appointed in the terms
of the trust or, if no person is so appointed, by a person appointed by the court. A person having
an interest in the welfare of the animal may request the court to appoint a person to enforce the
trust or to remove a person appointed. The appointed person shall have the rights of a trust
beneficiary for the purpose of enforcing the trust, including receiving accountings, notices, and
other information from the trustee and providing consents. Reasonable compensation for a
person appointed by the court may be paid from the assets of the trust.

D. Except as ordered by a court or required by the trust instrument, no filing, report,
registration, periodic accounting, separate maintenance of funds, appointment, or surety bond
shall be required by reason of the existence of the fiduciary relationship of the trustee.

E. Property of a trust authorized by this section may be applied only to its intended use,
except to the extent the court determines that the value of the trust property exceeds the amount
required for the intended use. Except as otherwise provided in the terms of the trust, property not
required for the intended use shall be distributed to the settlor, if then living. If the settlor is
deceased, such property shall be distributed pursuant to the residuary clause of the settlor's will if
the trust for the animal was created in a preresiduary clause in the will or pursuant to the
residuary provisions of the inter vivos trust if the trust for the animal was created in a
preresiduary clause in the trust instrument; otherwise, such property shall be distributed to the
settlor's successors in interest.

Drafting note: No change.

8-55-544.09 64.2-727. Noncharitable trust without ascertainable beneficiary.

Except as otherwise provided in 8-55-544.08 64.2-726 or by another statute, the
following rules apply:

1. A trust may be created for a noncharitable purpose without a definite or definitely
ascertainable beneficiary or for a noncharitable but otherwise valid purpose to be selected by the
trustee. The trust may not be enforced for more than 21 years.

2. A trust authorized by this section may be enforced by a person appointed in the terms
of the trust or, if no person is so appointed, by a person appointed by the court.

3. Property of a trust authorized by this section may be applied only to its intended use,
except to the extent the court determines that the value of the trust property exceeds the amount
required for the intended use. Except as otherwise provided in the terms of the trust, property not
required for the intended use shall be distributed to the settlor, if then living, otherwise to the
settlor's successors in interest.

Drafting note: Technical changes.
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8-55-544.10 64.2-728. Modification or termination of trust; proceedings for approval or
disapproval.

A. In addition to the methods of termination prescribed by 88-55-544.11 64.2-729
through-55-544-14 64.2-732, a trust terminates to the extent the trust is revoked or expires
pursuant to its terms, no purpose of the trust remains to be achieved, or the purposes of the trust
have become unlawful, contrary to public policy, or impossible to achieve.

B. A proceeding to approve or disapprove a proposed modification or termination under
8§8-55-544.11 64.2-729 through-55-544-16 64.2-734, or trust combination or division under §-55-
54417 64.2-735, may be commenced by a trustee or beneficiary. The settlor of a charitable trust
may maintain a proceeding to modify the trust under §-55-544-13 64.2-731.

Drafting note: Technical changes.

8-55-544-11 64.2-729. Modification or termination of noncharitable irrevocable trust by
consent.

A. If upon petition the court finds that the settlor and all beneficiaries consent to the
modification or termination of a noncharitable irrevocable trust, the court shall enter an order
approving the modification or termination even if the modification or termination is inconsistent
with a material purpose of the trust. A settlor's power to consent to a trust's modification or
termination may be exercised by an agent under a power of attorney only to the extent expressly
authorized by the power of attorney or the terms of the trust; by the settlor's conservator with the
approval of the court supervising the conservatorship if an agent is not so authorized; or by the
settlor's guardian with the approval of the court supervising the guardianship if an agent is not so
authorized and a conservator has not been appointed.

B. A noncharitable irrevocable trust may be terminated upon consent of all of the
beneficiaries if the court concludes that continuance of the trust is not necessary to achieve any
material purpose of the trust. A noncharitable irrevocable trust may be modified upon consent of
all of the beneficiaries if the court concludes that modification is not inconsistent with a material
purpose of the trust.

C. Upon termination of a trust under subsection A or B, the trustee shall distribute the
trust property as agreed by the beneficiaries.

D. If not all of the beneficiaries consent to a proposed modification or termination of the
trust under subsection A or B, the modification or termination may be approved by the court if
the court is satisfied that:

1. If all of the beneficiaries had consented, the trust could have been modified or
terminated under this section; and

2. The interests of a beneficiary who does not consent will be adequately protected.

Drafting note: No change.

8—55-544.12 64.2-730. Modification or termination because of unanticipated
circumstances or inability to administer trust effectively.
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A. The court may modify the administrative or dispositive terms of a trust or terminate
the trust if, because of circumstances not anticipated by the settlor, modification or termination
will further the purposes of the trust. To the extent practicable, the modification shall be made in
accordance with the settlor's probable intention.

B. The court may modify the administrative terms of a trust if continuation of the trust on
its existing terms would be impracticable or wasteful or impair the trust's administration.

C. Upon termination of a trust under this section, the trustee shall distribute the trust
property in a manner consistent with the purposes of the trust.

Drafting note: No change.

§55-544-13 64.2-731. Cy pres.

A. Except as otherwise provided in subsection B, if a particular charitable purpose
becomes unlawful, impracticable, impossible to achieve, or wasteful:

1. The trust does not fail, in whole or in part;

2. The trust property does not revert to the settlor or the settlor's successors in interest;
and

3. The court may apply cy pres to modify or terminate the trust by directing that the trust
property be applied or distributed, in whole or in part, in a manner consistent with the settlor's
charitable purposes.

B. A provision in the terms of a charitable trust that would result in distribution of the
trust property to a noncharitable beneficiary prevails over the power of the court under
subsection A to apply cy pres to modify or terminate the trust only if, when the provision takes
effect:

1. The trust property is to revert to the settlor and the settlor is still living; or

2. Fewer than 21 years have elapsed since the date of the trust's creation.

Drafting note: No change.

8-55-544-14 64.2-732. Modification or termination of uneconomic trust.

A. After notice to the qualified beneficiaries, the trustee of a trust consisting of trust
property having a total value less than $100,000 may terminate the trust if the trustee concludes
that the value of the trust property is insufficient to justify the cost of administration.

B. The court may modify or terminate a trust or remove the trustee and appoint a
different trustee if it determines that the value of the trust property is insufficient to justify the
cost of administration.

C. Upon termination of a trust under this section, the trustee shall distribute the trust
property in a manner consistent with the purposes of the trust.

D. This section does not apply to an easement for conservation or preservation.

Drafting note: No change.
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8-55-544-15 64.2-733. Reformation to correct mistakes.

The court may reform the terms of a trust, even if unambiguous, to conform the terms to
the settlor's intention if it is proved by clear and convincing evidence that both the settlor's intent
and the terms of the trust were affected by a mistake of fact or law, whether in expression or
inducement.

Drafting note: No change.

8-55-544.16 64.2-734. Modification to achieve settlor's tax objectives.

To achieve the settlor's tax objectives, the court may modify the terms of a trust in a
manner that is not contrary to the settlor's probable intention. The court may provide that the
modification has retroactive effect.

Drafting note: No change.

8-55-544-17 64.2-735. Combination and division of trusts.

After notice to the qualified beneficiaries, a trustee may combine two or more trusts into
a single trust or divide a trust into two or more separate trusts, if the result does not materially
impair_the rights of any beneficiary or adversely affect achievement of the purposes of the trust.

Drafting note: Technical changes.

8-55-544-18 64.2-736. Amendment of trust where gift,—ete:_grant,_or will establishes
private foundation or constitutes a charitable trust or a split-interest trust.

When any such gift, grant, devise, or bequest establishes a private foundation—, as
defined in § 509 of the Internal Revenue Code}, or constitutes a charitable trust-{, as described in
§ 4947-(a)-(1) of the Internal Revenue Code), or a split-interest trust-{, as described in § 4947-(a)
(2) of the Internal Revenue Code}, the trustee or trustees of such trust, with the concurrence of
the creator of the trust, if then living and able to give such consent, and the Attorney General,
may, without resort to any court, unless such amendment is inconsistent with an express
provision of such trust's governing instrument, amend the terms of such trust to bring such trust
into or continue such trust in conformity with requirements for exemption of such trust, or any
interest therein, from federal taxes. When such gift, grant, or will is recorded, a copy of such
amendment shall be similarly recorded.

Drafting note: Technical changes.

8-55-544.19 64.2-737. Distribution of income of trust-whieh that is a private foundation
or a charitable trust; prohibitions as to such private foundation.

Every trust-whieh_that is a private foundation—, as defined in § 509 of the Internal
Revenue Code), or a charitable trust—, as described in § 4947-(a)-(1) of the Internal Revenue
Code), unless its governing instrument expressly includes specific provisions to the contrary,
shall distribute its income, and if necessary principal, for each taxable year at such time and in
such manner as not to subject such trust to tax under § 4942 of the Internal Revenue Code, and
such trust shall not engage in any act of self-dealing—, as defined in 8 4941-(d) of the Internal
Revenue Code), retain any excess business holdings—, as defined in § 4943-(c) of the Internal
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Revenue Code}, make any investments in such manner as to give rise to liability for the tax
imposed by § 4944 of the Internal Revenue Code, or make any taxable expenditures-, as defined
in 8 4945-(d) of the Internal Revenue Code).

Drafting note: Technical changes.

8-55-544.20 64.2-738. Prohibitions as to trust-whieh that is deemed a split-interest trust.

Every trust-which that is a split-interest trust-{, as described in § 4947-(a)-(2) of the
Internal Revenue Code), unless its governing instrument expressly includes specific provisions to
the contrary, shall not engage in any act of self-dealing-, as defined in § 4941-(d) of the Internal
Revenue Code), retain any excess business holdings—, as defined in § 4943-(c) of the Internal
Revenue Code)-which, that would give rise to liability for the tax imposed by § 4943-(a) of the
Internal Revenue Code, make any investments in such manner as to give rise to liability for the
tax imposed by § 4944 of the Internal Revenue Code, or make any taxable expenditures—, as
defined in § 4945-(d) of the Internal Revenue Code). This-paragraph_section shall not apply with
respect to:

1. Any amounts payable under the terms of such trust to income beneficiaries, unless a
deduction was allowed under § 170-(f)-(2)—~(B), 2055-(e)-(2)-(B), or 2522-(c)-(2)-(B) of the
Internal Revenue Code;

2. Any amounts in trust other than amounts for which a deduction was allowed under §
170, 545-(b)-(2), 556-(b)-(2), 642-(c), 2055, 2106-(a)-(2), or 2522 of the Internal Revenue Code,
if such other amounts are segregated from amounts for which no deduction was allowable; or

3. Any amounts transferred in trust before May 27, 1969.

Drafting note: Technical changes.

§8-55-544-21 64.2-739. Application of 88-55-544-19 64.2-737 and-55-544-20 64.2-738.

Sections—55-544-19 64.2-737 and—55-544.20 64.2-738 shall apply to any private
foundation, charitable trust, or split-interest trust defined or described therein and established
after December 31, 1969; and to any such private foundation, charitable trust, or split-interest
trust established before January 1, 1970, only for its taxable years beginning on and after January
1, 1972, unless the exceptions provided in 8 508-(e)-(2)(A) or (B)-e+{C) of the Internal Revenue
Code shall apply or unless the trustee or trustees shall elect that this section shall not apply by
filing written notice of such election with the Attorney General, and with the clerk of the court in
which its governing instrument may be recorded, on or before December 31, 1971.

Drafting note: Subdivisions (e) (2) (B) and (C) were renumbered (A) and (B) in
1976. There are also technical changes.

§-55-544.22 64.2-740. Interpretation of references to Internal Revenue Code in §8-55-
54418 64.2-736 through-55-544-21 64.2-739.

Each reference to a section of the Internal Revenue Code made in §8-55-544.1855-
54419, 55-544.20-and-55-544-21 64.2-736 through 64.2-739 shall include future amendments to
such Code sections and corresponding provisions of future internal revenue laws.
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Drafting note: Technical changes.

§55-544.23 64.2-741. Powers of courts not impaired by §8-55-544-18 64.2-736 through
55-544.22 64.2-740; severability.

Nothing in §8-55-544-18 64.2-736 through-55-544-22 64.2-740 shall impair the power of
a court of competent jurisdiction with respect to any such foundation or trust, and the invalidity
of any one or more of such sections shall not be deemed to affect the validity of the other
sections.

Drafting note: Technical changes.

Article 5.
Creditor's Claims; Spendthrift and Discretionary Trusts.

8-55-545.01 64.2-742. Rights of beneficiary's creditor or assignee.

To the extent a beneficiary's interest is not subject to a spendthrift provision, the court
may authorize a creditor or assignee of the beneficiary to reach the beneficiary's interest by
attachment of present or future distributions to or for the benefit of the beneficiary or other
means. The court may limit the award to such relief as is appropriate under the circumstances.

Drafting note: No change.

§-55-545.02 64.2-743. Spendthrift provision.

A. A spendthrift provision is valid only if it restrains both voluntary and involuntary
transfer of a beneficiary's interest.

B. A term of a trust providing that the interest of a beneficiary is held subject to a
"spendthrift trust,” or words of similar import, is sufficient to restrain both voluntary and
involuntary transfer of the beneficiary's interest.

C. A beneficiary may not transfer an interest in a trust in violation of a valid spendthrift
provision and, except as otherwise provided in this article, a creditor or assignee of the
beneficiary may not reach the interest or a distribution by the trustee before its receipt by the
beneficiary.

Drafting note: No change.

8-55-545.03 64.2-744. Exceptions to spendthrift provision.

A. In this section, "child" includes any person for whom an order or judgment for child
support has been entered in this or another state.

B. Even if a trust contains a spendthrift provision, a beneficiary's child who has a
judgment or court order against the beneficiary for support or maintenance, or a judgment
creditor who has provided services for the protection of a beneficiary's interest in the trust, may
obtain from a court an order attaching present or future distributions to or for the benefit of the
beneficiary.

C. Subject to the limitations of §-55-545.03:1 64.2-745, no spendthrift provision shall
operate to the prejudice of the United State s, the Commonwealth, or any county, city, or town.
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D. A claimant against which a spendthrift provision cannot be enforced may obtain from
a court an order attaching present or future distributions to or for the benefit of a beneficiary. The
court may limit the award of such relief as is appropriate under the circumstances.

Drafting note: Technical changes.

8-55-545.03:1 64.2-745. Certain claims for reimbursement for public assistance.

A. Notwithstanding any contrary provision in the trust instrument, if a statute or
regulation of the United States or Commonwealth requires a beneficiary to reimburse the
Commonwealth or any agency or instrumentality thereof, for public assistance, including
medical assistance, furnished or to be furnished to the beneficiary, the Attorney General or an
attorney acting on behalf of the state agency responsible for the program may file a petition-in
chaneery in the circuit court having jurisdiction over the trustee requesting reimbursement. The
petition may be filed prior to obtaining a judgment. The beneficiary, the guardian of his estate,
his conservator, or his committee shall be made a party.

B. Following its review of the circumstances of the case, the court may:

1. Order the trustee to satisfy all or part of the liability out of all or part of the amounts to
which the beneficiary is entitled, whether presently or in the future, to the extent the beneficiary
has the right under the trust to compel the trustee to pay income or principal to or for the benefit
of the beneficiary; or

2. Regardless of whether the beneficiary has the right to compel the trustee to pay income
or principal to or for the benefit of the beneficiary, order the trustee to satisfy all or part of the
liability out of all or part of any future payments that the trustee chooses to make to or for the
benefit of the beneficiary in the exercise of discretion under the trust.

C. A duty in the trustee under the instrument to make disbursements in a manner
designed to avoid rendering the beneficiary ineligible for public assistance to which he might
otherwise be entitled, however, shall not be construed as a right possessed by the beneficiary to
compel such payments.

D. The court shall not issue an order pursuant to this section if the beneficiary is a person
who has a medically determined physical or mental disability that substantially impairs his
ability to provide for his care or custody, and constitutes a substantial handicap.

Drafting note: Technical changes.

8-55-545.04 64.2-746. Discretionary trusts; effect of standard.

A. In this section, "child" includes any person for whom an order or judgment for child
support has been entered in this or another state.

B. Except as otherwise provided in subsection C and §-55-545-03:1 64.2-745, whether or
not a trust contains a spendthrift provision, a creditor of a beneficiary may not compel a
distribution that is subject to the trustee's discretion, even if:

1. The discretion is expressed in the form of a standard of distribution; or

2. The trustee has abused the discretion.
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C. To the extent a trustee has not complied with a standard of distribution or has abused a
discretion:

1. A distribution may be ordered by the court to satisfy a judgment or court order against
the beneficiary for support or maintenance of the beneficiary's child; and

2. The court shall direct the trustee to pay to the child such amount as is equitable under
the circumstances but not more than the amount the trustee would have been required to
distribute to or for the benefit of the beneficiary had the trustee complied with the standard or not
abused the discretion.

D. This section does not limit the right of a beneficiary to maintain a judicial proceeding
against a trustee for an abuse of discretion or failure to comply with a standard for distribution.

E. A creditor may not reach the interest of a beneficiary who is also a trustee or cotrustee,
or otherwise compel a distribution, if the trustee's discretion to make distributions for the
trustee's own benefit is limited by an ascertainable standard.

Drafting note: Technical changes.

8-55-545.05 64.2-747. Creditor's claim against settlor.

A. Whether or not the terms of a trust contain a spendthrift provision, the following rules
apply:

1. During the lifetime of the settlor, the property of a revocable trust is subject to claims
of the settlor's creditors.

2. With respect to an irrevocable trust, a creditor or assignee of the settlor may reach the
maximum amount that can be distributed to or for the settlor's benefit. If a trust has more than
one settlor, the amount the creditor or assignee of a particular settlor may reach may not exceed
the settlor's interest in the portion of the trust attributable to that settlor's contribution.

3. After the death of a settlor, and subject to the settlor's right to direct the source from
which liabilities will be paid, the property of a trust that was revocable at the settlor's death is
subject to claims of the settlor's creditors, costs of administration of the settlor's estate, the
expenses of the settlor's funeral and disposal of remains, and statutory allowances to a surviving
spouse and children including the family allowance, the right to exempt property, and the
homestead allowance to the extent the settlor's probate estate is inadequate to satisfy those
claims, costs, expenses, and allowances. This section shall not apply to life insurance proceeds
under § 38.2-3122. No proceeding to subject a trustee, trust assets, or distributees of such assets
to such claims, costs, and expenses shall be commenced unless the personal representative of the
settlor has received a written demand by a surviving spouse, a creditor, or one acting for a minor
or dependent child of the settlor and no proceeding shall be commenced later than two years
following the death of the settlor. This section shall not affect the right of a trustee to make
distributions required or permitted by the terms of the trust prior to being served with process in
a proceeding brought by the personal representative.

B. For purposes of this section:
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1. During the period the power may be exercised, the holder of a power of withdrawal is
treated in the same manner as the settlor of a revocable trust to the extent of the property subject
to the power; and

2. Upon the lapse, release, or waiver of the power, the holder is treated as the settlor of
the trust only to the extent the value of the property affected by the lapse, release, or waiver
exceeds the greater of the amount specified in § 2041-(b)-(2) or 2514-(e) of the Internal Revenue
Code of 1986, or § 2503-(b) of the Internal Revenue Code of 1986.

Drafting note: Technical changes.

§-55-545.06 64.2-748. Overdue distribution.

A. In this section "mandatory distribution™ means a distribution of income or principal
that the trustee is required to make to a beneficiary under the terms of the trust, including a
distribution upon termination of the trust. The term does not include a distribution subject to the
exercise of the trustee's discretion even if (i) the discretion is expressed in the form of a standard
of distribution, or (ii) the terms of the trust authorizing a distribution use language of discretion
with language of direction.

B. Whether or not a trust contains a spendthrift provision, a creditor or assignee of a
beneficiary may reach a mandatory distribution of income or principal, including a distribution
upon termination of the trust, if the trustee has not made the distribution to the beneficiary within
a reasonable time after the designated distribution date.

Drafting note: No change.

8-55-545.07 64.2-749. Personal obligations of trustee.

Trust property is not subject to personal obligations of the trustee, even if the trustee
becomes insolvent or bankrupt.

Drafting note: No change.

Article 6.
Revocable Trusts.

8-55-546-01 64.2-750. Capacity of settlor of revocable trust.

The capacity required to create, amend, revoke, or add property to a revocable trust, or to
direct the actions of the trustee of a revocable trust, is the same as that required to make a will.

Drafting note: No change.

8-55-546-02 64.2-751. Revocation or amendment of revocable trust.

A. Unless the terms of a trust expressly provide that the trust is irrevocable, the settlor
may revoke or amend the trust. This subsection does not apply to a trust created under an
instrument executed before July 1, 2006.

B. If a revocable trust is created or funded by more than one settlor:

1. To the extent the trust consists of community property, the trust may be revoked by
either spouse acting alone but may be amended only by joint action of both spouses;
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2. To the extent the trust consists of property other than community property, each settlor
may revoke or amend the trust with regard to the portion of the trust property attributable to that
settlor's contribution; and

3. Upon the revocation or amendment of the trust by fewer than all of the settlors, the
trustee shall promptly notify the other settlors of the revocation or amendment.

C. The settlor may revoke or amend a revocable trust:

1. By substantial compliance with a method provided in the terms of the trust; or

2. If the terms of the trust do not provide a method, by any method manifesting clear and
convincing evidence of the settlor's intent.

D. Upon revocation of a revocable trust, the trustee shall deliver the trust property as the
settlor directs.

E. A settlor's powers with respect to revocation, amendment, or distribution of trust
property may be exercised by an agent, acting in accordance with §-26-85 64.2-1612, under a
power of attorney that expressly authorizes such action except to the extent expressly prohibited
by the terms of the trust.

F. A conservator of the settlor or, if no conservator has been appointed, a guardian of the
settlor may exercise a settlor's powers with respect to revocation, amendment, or distribution of
trust property only (i) to the extent expressly authorized by the terms of the trust or (ii)_if
authorized by the court supervising the conservatorship or guardianship for good cause shown.

G. A trustee who does not know that a trust has been revoked or amended is not liable to
the settlor or settlor's successors in interest for distributions made and other actions taken on the
assumption that the trust had not been amended or revoked.

Drafting note: Technical changes.

8-55-546.03 64.2-752. Settlor's powers; powers of withdrawal.

A. While a trust is revocable, rights of the beneficiaries are subject to the control of, and
the duties of the trustee are owed exclusively to, the settlor.

B. During the period the power may be exercised, the holder of a power of withdrawal
has the rights of a settlor of a revocable trust under this section to the extent of the property
subject to the power.

Drafting note: No change.

8-55-546-04 64.2-753. Limitation on action contesting validity of revocable trust;
distribution of trust property.

A. A person may commence a judicial proceeding to contest the validity of a trust that
was revocable at the settlor's death within the earlier of:

1. Two years after the settlor's death; or

2. Six months after the trustee sent the person a copy of the trust instrument and a notice
informing the person of the trust's existence, of the trustee's name and address, and of the time
allowed for commencing a proceeding.
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B. Upon the death of the settlor of a trust that was revocable at the settlor's death, the
trustee may proceed to distribute the trust property in accordance with the terms of the trust. The
trustee is not subject to liability for doing so unless:

1. The trustee knows of a pending judicial proceeding contesting the validity of the trust;
or

2. A potential contestant has notified the trustee of a possible judicial proceeding to
contest the trust and a judicial proceeding is commenced within 60 days after the contestant sent
the notification.

C. A beneficiary of a trust that is determined to have been invalid is liable to return any
distribution received.

Drafting note: No change.

Article 7.
Office of Trustee.

8-55-547.01 64.2-754. Accepting or declining trusteeship.

A. Except as otherwise provided in subsection C, a person designated as trustee accepts
the trusteeship:

1. By substantially complying with a method of acceptance provided in the terms of the
trust; or

2. If the terms of the trust do not provide a method or the method provided in the terms is
not expressly made exclusive, by accepting delivery of the trust property, exercising powers or
performing duties as trustee, or otherwise indicating acceptance of the trusteeship.

B. A person designated as trustee who has not yet accepted the trusteeship may reject the
trusteeship. A designated trustee who does not accept the trusteeship within a reasonable time
after knowing of the designation is deemed to have rejected the trusteeship.

C. A person designated as trustee, without accepting the trusteeship, may:

1. Act to preserve the trust property if, within a reasonable time after acting, the person
sends a rejection of the trusteeship to the settlor or, if the settlor is dead or lacks capacity, to a
qualified beneficiary; and

2. Inspect or investigate trust property to determine potential liability under
environmental or other law or for any other purpose.

Drafting note: No change.

§-55-547.02 64.2-755. Trustee's bond.

A. Except as otherwise provided in—Fitle-26 Part A (8 64.2-1200 et seq.) of Subtitle 1V, a
trustee shall give bond, or bond with surety or other security, to secure performance of the
trustee's duties only if the court finds that a bond is needed to protect the interests of the
beneficiaries or is required by the terms of the trust and the court has not dispensed with the
requirement.
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B. The court may specify the amount of a bond, its liabilities, and whether sureties are
necessary. The court may modify or terminate a bond at any time.

C. A regulated financial-serviee_service institution qualified to do trust business in the
Commonwealth need not give bond, even if required by the terms of the trust.

Drafting note: Technical changes.

§55-547.03 64.2-756. Cotrustees.

A. Cotrustees who are unable to reach a unanimous decision may act by majority
decision.

B. If a vacancy occurs in a cotrusteeship, the remaining cotrustees may act for the trust.

C. A cotrustee shall participate in the performance of a trustee's function unless the
cotrustee is unavailable to perform the function because of absence, illness, disqualification
under other law, or other temporary incapacity, or the cotrustee has properly delegated the
performance of the function to another trustee.

D. If a cotrustee is unavailable to perform duties because of absence, illness,
disqualification under other law, or other temporary incapacity, and prompt action is necessary to
achieve the purposes of the trust or to avoid injury to the trust property, the remaining cotrustee
or a majority of the remaining cotrustees may act for the trust.

E. A trustee may delegate to a cotrustee the performance of any function other than a
function that the terms of the trust expressly require to be performed by the trustees jointly.
Unless a delegation was irrevocable, a trustee may revoke a delegation previously made.

F. Except as otherwise provided in subsection G, a trustee who does not join in an action
of another trustee is not liable for the action.

G. Each trustee shall exercise reasonable care to:

1. Prevent a cotrustee from committing a serious breach of trust; and

2. Compel a cotrustee to redress a serious breach of trust.

H. A dissenting trustee who joins in an action at the direction of the majority of the
trustees and who notified any cotrustee of the dissent at or before the time of the action is not
liable for the action unless the action is a serious breach of trust.

Drafting note: No change.

8-55-547.04 64.2-757. Vacancy in trusteeship; appointment of successor.
A. A vacancy in a trusteeship occurs if:

1. A person designated as trustee rejects the trusteeship;

2. A person designated as trustee cannot be identified or does not exist;
3. A trustee resigns;

4. A trustee is disqualified or removed;

5. A trustee dies; or

6. An individual serving as trustee is adjudicated an incapacitated person.
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B. If one or more cotrustees remain in office, a vacancy in a trusteeship need not be
filled. A vacancy in a trusteeship shall be filled if the trust has no remaining trustee.

C. A vacancy in a trusteeship of a noncharitable trust that is required to be filled shall be
filled in the following order of priority:

1. By a person designated pursuant to the terms of the trust to act as successor trustee;

2. By a person appointed by unanimous agreement of the qualified beneficiaries; or

3. By a person appointed by the court pursuant to §8-26-48 64.2-1405 and-26-50 64.2-
1406, or pursuant to 8-55-542.05 64.2-712.

D. A vacancy in a trusteeship of a charitable trust that is required to be filled shall be
filled in the following order of priority:

1. By a person designated pursuant to the terms of the trust to act as successor trustee;

2. By a person selected by the charitable organizations expressly designated to receive
distributions under the terms of the trust, subject, however, to the concurrence of the Attorney
General in any case in which he has previously requested of an organization so designated that
he be consulted regarding the selection of successor; or

3. By a person appointed by the court pursuant to §8-26-48 64.2-1405 and-26-50 64.2-
1406, or pursuant to 8-55-542.05 64.2-712.

E. Whether or not a vacancy in a trusteeship exists or is required to be filled, the court
may appoint an additional trustee or special fiduciary whenever the court considers the
appointment necessary for the administration of the trust.

F. A successor or surviving trustee shall succeed to all the rights, powers, and privileges,
and shall be subject to all the duties, liabilities, and responsibilities imposed upon the original
trustee without regard to the nature of discretionary powers conferred by the instrument, unless
the trust instrument expressly provides to the contrary, or unless an order appointing the
successor trustee provides otherwise.

Drafting note: Technical changes.

8-55-547.05 64.2-758. Resignation of trustee.

A. A trustee may resign:

1. Upon at least 30 days' notice to the settlor, if living, to all cotrustees, and to the
qualified beneficiaries except those qualified beneficiaries under a revocable trust-which that the
settlor has the capacity to revoke; or

2. With the approval of the court.

B. In approving a resignation, the court may issue orders and impose conditions
reasonably necessary for the protection of the trust property.

C. Any liability of a resigning trustee or of any sureties on the trustee's bond for acts or
omissions of the trustee is not discharged or affected by the trustee's resignation.

Drafting note: Technical changes.
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§-55-547.06 64.2-759. Removal of trustee.

A. The settlor, a cotrustee, or a beneficiary, or, in the case of a charitable trust, the
Attorney General; may petition the court to remove a trustee, or a trustee may be removed by the
court on its own initiative.

B. The court may remove a trustee if:

1. The trustee has committed a serious breach of trust;

2. Lack of cooperation among cotrustees substantially impairs the administration of the
trust;

3. Because of unfitness, unwillingness, or persistent failure of the trustee to administer
the trust effectively, the court determines that removal of the trustee best serves the interests of
the beneficiaries; or

4. There has been a substantial change of circumstances or removal is requested by all of
the qualified beneficiaries, the court finds that removal of the trustee best serves the interests of
all of the beneficiaries and is not inconsistent with a material purpose of the trust, and a suitable
cotrustee or successor trustee is available.

C. Pending a final decision on a request to remove a trustee, or in lieu of or in addition to
removing a trustee, the court may order such appropriate relief under subsection B of §8-55-
550801 64.2-792 as may be necessary to protect the trust property or the interests of the
beneficiaries.

Drafting note: Technical changes.

8-55-547.07 64.2-760. Delivery of property by former trustee.

A. Unless a cotrustee remains in office or the court otherwise orders, and until the trust
property is delivered to a successor trustee or other person entitled to it, a trustee who has
resigned or been removed has the duties of a trustee and the powers necessary to protect the trust
property.

B. A trustee who has resigned or been removed shall proceed expeditiously to deliver the
trust property within the trustee's possession to the cotrustee, successor trustee, or other person
entitled to it.

C. Title to all trust property shall be owned and vested in any successor trustee, upon
acceptance of the trusteeship, without any conveyance, transfer, or assignment by the prior
trustee.

Drafting note: Technical changes.

8-55-547.08 64.2-761. Compensation of trustee.

A. If the terms of a trust do not specify the trustee's compensation, a trustee is entitled to
compensation that is reasonable under the circumstances.

B. If the terms of a trust specify the trustee's compensation, the trustee is entitled to be
compensated as specified, but the court may allow more or less compensation if:
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1. The duties of the trustee are substantially different from those contemplated when the
trust was created; or

2. The compensation specified by the terms of the trust would be unreasonably low or
high.

Drafting note: No change.

8-55-547.09 64.2-762. Reimbursement of expenses.

A. A trustee is entitled to be reimbursed out of the trust property, with interest as
appropriate, for:

1. Expenses that were properly incurred in the administration of the trust; and

2. To the extent necessary to prevent unjust enrichment of the trust, expenses that were
not properly incurred in the administration of the trust.

B. An advance by the trustee of money for the protection of the trust gives rise to a lien
against trust property to secure reimbursement with reasonable interest.

Drafting note: No change.

Article 8.
Duties and Powers of Trustee.

8-55-548.01 64.2-763. Duty to administer trust and invest.

Upon acceptance of a trusteeship, the trustee shall administer the trust and invest trust
assets in good faith, in accordance with its terms and purposes and the interests of the
beneficiaries, and in accordance with this chapter. In administering, managing and investing trust
assets, the trustee shall comply with the provisions of the Uniform Prudent Investor Act (8-26-
45.3 64.2-780 et seq.) and the Uniform Principal and Income Act (8-55-27+1 64.2-1000 et seq.).

Drafting note: Technical changes.

§-55-548.02 64.2-764. Duty of loyalty.

A. A trustee shall administer the trust solely in the interests of the beneficiaries.

B. Subject to the rights of persons dealing with or assisting the trustee as provided in 8
55-550-12 64.2-803, a sale, encumbrance, or other transaction involving the investment or
management of trust property entered into by the trustee for the trustee's own personal account or
whieh_that is otherwise affected by a conflict between the trustee's fiduciary and personal
interests is voidable by a beneficiary affected by the transaction unless:

1. The transaction was authorized by the terms of the trust;

2. The transaction was approved by the court;

3. The beneficiary did not commence a judicial proceeding within the time allowed by §
55-550.05 64.2-796;

4. The beneficiary consented to the trustee's conduct, ratified the transaction, or released
the trustee in compliance with §-55-556-09 64.2-800; or
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5. The transaction involves a contract entered into or claim acquired by the trustee before
the person became or contemplated becoming trustee.

C. A sale, encumbrance, or other transaction involving the investment or management of
trust property is presumed to be affected by a conflict between personal and fiduciary interests if
it is entered into by the trustee with:

1. The trustee's spouse;

2. The trustee's descendants, siblings, parents, or their spouses;

3. An agent or attorney of the trustee; or

4. A corporation or other person or enterprise in which the trustee, or a person that owns
a significant interest in the trustee, has an interest that might affect the trustee's best judgment.

D. A transaction between a trustee and a beneficiary that does not concern trust property
but that occurs during the existence of the trust or while the trustee retains significant influence
over the beneficiary and from which the trustee obtains an advantage beyond the normal
commercial advantage from such transaction is voidable by the beneficiary unless the trustee
establishes that the transaction was fair to the beneficiary.

E. A transaction not concerning trust property in which the trustee engages in the trustee's
individual capacity involves a conflict between personal and fiduciary interests if the transaction
concerns an opportunity properly belonging to the trust.

F. An investment by a trustee in securities of an investment company, investment trust,
mutual fund, or other investment or financial product to which the trustee, or an affiliate of the
trustee, sponsors, sells, or provides services in a capacity other than as trustee is not presumed to
be affected by a conflict between personal and fiduciary interests if the investment otherwise
complies with the Uniform Prudent Investor Act (8-26-45-3 64.2-780 et seq.) and §-26-44-1 64.2-
1506. The trustee may be compensated by the investment company, investment trust, mutual
fund, or other investment or financial product, or by the affiliated entity sponsoring, selling, or
providing such service, and such compensation may be in addition to the compensation the
trustee is receiving as a trustee if the trustee notifies the persons entitled to receive a copy of the
trustee's annual report under 8-55-548:13 64.2-775 of the rate and method by which that
compensation was determined and of any subsequent changes to such rate or method of
compensation.

G. In voting shares of stock or in exercising powers of control over similar interests in
other forms of enterprise, the trustee shall act in the best interests of the beneficiaries. If the trust
is the sole owner of a corporation or other form of enterprise, the trustee shall elect or appoint
directors or other managers who will manage the corporation or enterprise in the best interests of
the beneficiaries.

H. This section does not preclude the following transactions, if fair to the beneficiaries:

1. An agreement between a trustee and a beneficiary relating to the appointment or
compensation of the trustee;

2. Payment of reasonable compensation to the trustee;
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3. A transaction between a trust and another trust, decedent's estate, or conservatorship of
which the trustee is a fiduciary or in which a beneficiary has an interest;

4. A deposit of trust money in a regulated financial service institution operated by the
trustee; or

5. An advance by the trustee of money for the protection of the trust.

I. The court may appoint a special fiduciary to make a decision with respect to any
proposed transaction that might violate this section if entered into by the trustee.

Drafting note: Technical changes.

§-55-548.03 64.2-765. Impartiality.

If a trust has two or more beneficiaries, the trustee shall act impartially in investing,
managing, and distributing the trust property, giving due regard to the beneficiaries' respective
interests.

Drafting note: No change.

§-55-548.04 64.2-766. Prudent administration.

A trustee shall administer the trust as a prudent person would, by considering the
purposes, terms, distributional requirements, and other circumstances of the trust. In satisfying
this standard, the trustee shall exercise reasonable care, skill, and caution.

Drafting note: No change.

§-55-548.05 64.2-767. Costs of administration.

In administering a trust, the trustee may incur only costs that are reasonable in relation to
the trust property, the purposes of the trust, and the skills of the trustee.

Drafting note: No change.

§-55-548.06 64.2-768. Trustee's skills.

A trustee who has special skills or expertise, or is named trustee in reliance upon the
trustee's representation that the trustee has special skills or expertise, shall use those special skills
or expertise.

Drafting note: No change.

§-55-548.07 64.2-769. Delegation by trustee.

A. A trustee may delegate duties and powers that a prudent trustee of comparable skills
could properly delegate under the circumstances. The trustee shall exercise reasonable care, skill,
and caution in:

1. Selecting an agent;

2. Establishing the scope and terms of the delegation, consistent with the purposes and
terms of the trust; and

3. Periodically reviewing the agent's actions in order to monitor the agent's performance
and compliance with the terms of the delegation.
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B. In performing a delegated function, an agent owes a duty to the trust to exercise
reasonable care to comply with the terms of the delegation.

C. A trustee who complies with subsection A is not liable to the beneficiaries or to the
trust for an action of the agent to whom the function was delegated.

D. By accepting a delegation of powers or duties from the trustee of a trust that is subject
to the law of the Commonwealth, an agent submits to the jurisdiction of the courts of the
Commonwealth.

Drafting note: No change.

§-55-548.08 64.2-770. Powers to direct.

A. While a trust is revocable, the trustee may follow a direction of the settlor that is
contrary to the terms of the trust.

B. If the terms of a trust confer upon a person other than the settlor of a revocable trust
power to direct certain actions of the trustee, the trustee shall act in accordance with an exercise
of the power unless the attempted exercise is manifestly contrary to the terms of the trust or the
trustee knows the attempted exercise would constitute a serious breach of a fiduciary duty that
the person holding the power owes to the beneficiaries of the trust.

C. The terms of a trust may confer upon a trustee or other person a power to direct the
modification or termination of the trust.

D. A person, other than a beneficiary, who holds a power to direct is presumptively a
fiduciary who, as such, is required to act in good faith with regard to the purposes of the trust and
the interests of the beneficiaries. The holder of a power to direct is liable for any loss that results
from breach of a fiduciary duty.

Drafting note: No change.

8-55-548.09 64.2-771. Control and protection of trust property.
A trustee shall take reasonable steps to take control of and protect the trust property.
Drafting note: No change.

8-55-548-10 64.2-772. Recordkeeping and identification of trust property.

A. A trustee shall keep adequate records of the administration of the trust.

B. A trustee shall keep trust property separate from the trustee's own property.

C. Except as otherwise provided in subsection D, a trustee shall cause the trust property
to be designated so that the interest of the trust, to the extent feasible, appears in records
maintained by a party other than a trustee or beneficiary.

D. If the trustee maintains records clearly indicating the respective interests, a trustee
may invest as a whole the property of two or more separate trusts.

E. A deed or other instrument purporting to convey or transfer real or personal property
to a trust instead of to the trustee or trustees of the trust shall be deemed to convey or transfer
such property to the trustee or trustees as fully as if made directly to the trustee or trustees.

Drafting note: No change.
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§-55-548.11 64.2-773. Enforcement and defense of claims.

A trustee shall take reasonable steps to enforce claims of the trust and to defend claims
against the trust.

Drafting note: No change.

8-55-548.12 64.2-774. Collecting trust property.

A trustee shall take reasonable steps to compel a former trustee or other person to deliver
trust property to the trustee, and to redress a breach of trust or duty known to the trustee to have
been committed by a former trustee or other fiduciary.

Drafting note: No change.

8-55-548:13 64.2-775. Duty to inform and report.

A. A trustee shall keep the qualified beneficiaries of the trust reasonably informed about
the administration of the trust and of the material facts necessary for them to protect their
interests. Unless unreasonable under the circumstances, a trustee shall promptly respond to a
beneficiary's request for information related to the administration of the trust. A trustee who fails
to furnish information to a beneficiary or respond to a request for information regarding the
administration of the trust in a good faith belief that to do so would be unreasonable under the
circumstances or contrary to the purposes of the settlor shall not be subject to removal or other
sanctions therefor.

B. A trustee:

1. Upon request of a beneficiary, shall promptly furnish to the beneficiary a copy of the
trust instrument;

2. Within 60 days after accepting a trusteeship, shall notify the qualified beneficiaries of
the acceptance and of the trustee's name, address, and telephone number;

3. Within 60 days after the date the trustee acquires knowledge of the creation of an
irrevocable trust, or the date the trustee acquires knowledge that a formerly revocable trust has
become irrevocable, whether by the death of the settlor or otherwise, shall notify the qualified
beneficiaries of the trust's existence, of the identity of the settlor or settlors, of the right to request
a copy of the trust instrument, and of the right to a trustee's report as provided in subsection C;
and

4. Shall notify the qualified beneficiaries in advance of any change in the method or rate
of the trustee's compensation.

C. A trustee shall send to the distributees or permissible distributees of trust income or
principal, and to other qualified or nonqualified beneficiaries who request it, at least annually and
at the termination of the trust, a report of the trust property, liabilities, receipts, and
disbursements, including the source and amount of the trustee's compensation, a listing of the
trust assets and, if feasible, their respective market values. Upon a vacancy in a trusteeship,
unless a cotrustee remains in office, a report shall be sent to the qualified beneficiaries by the
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former trustee. A personal representative, conservator, or guardian may send the qualified
beneficiaries a report on behalf of a deceased or incapacitated trustee.

D. A beneficiary may waive the right to a trustee's report or other information otherwise
required to be furnished under this section. A beneficiary, with respect to future reports and other
information, may withdraw a waiver previously given.

E. Subdivisions_B 2 and_B 3-ef-subsection—B and subsection C apply only to an
irrevocable trust created on or after the effective date of this chapter, and to a revocable trust
which that becomes irrevocable on or after the effective date of this chapter.

Drafting note: Technical changes.

8-55-548.14 64.2-776. Discretionary powers; tax savings.

A. Notwithstanding the breadth of discretion granted to a trustee in the terms of the trust,
including the use of such terms as "absolute,”; "sole,"; or "uncontrolled,"; the trustee shall
exercise a discretionary power in good faith and in accordance with the terms and purposes of
the trust and the interests of the beneficiaries.

B. Subject to subsection D, and unless the terms of the trust expressly indicate that a rule
in this subsection does not apply:

1. A person other than a settlor who is a beneficiary and trustee of a trust that confers on
the trustee a power to make discretionary distributions to or for the trustee's personal benefit may
exercise the power only in accordance with an ascertainable standard; and

2. A trustee may not exercise a power to make discretionary distributions to satisfy a
legal obligation of support that the trustee personally owes another person.

C. A power whose exercise is limited or prohibited by subsection B may be exercised by
a majority of the remaining trustees whose exercise of the power is not so limited or prohibited.
If the power of all trustees is so limited or prohibited, the court may appoint a special fiduciary
with authority to exercise the power.

D. Subsection B does not apply to:

1. A power held by the settlor's spouse who is the trustee of a trust for which a marital
deduction, as defined in § 2056-(b)-(5) or 2523-(e) of the Internal Revenue Code of 1986, as in
effect on the effective date of this chapter, or as later amended, was previously allowed:;

2. Any trust during any period that the trust may be revoked or amended by its settlor; or

3. A trust if contributions to the trust qualify for the annual exclusion under § 2503-(c) of
the Internal Revenue Code of 1986, as in effect on the effective date of this chapter, or as later
amended.

Drafting note: Technical changes.

8-55-548:15 64.2-777. General powers of trustee.

A. A trustee, without authorization by the court, may exercise:
1. Powers conferred by the terms of the trust; and

2. Except as limited by the terms of the trust:
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a. All powers over the trust property that an unmarried competent owner has over
individually owned property;

b. Any other powers appropriate to achieve the proper investment, management, and
distribution of the trust property; and

c. Any other powers conferred by this chapter.

B. The exercise of a power is subject to the fiduciary duties prescribed by this article.

C. Any reference in a trust instrument incorporating the powers authorized under §-64-1-
57 64.2-105 shall not be construed to limit powers a trustee may exercise pursuant to this section,
unless the settlor expressly states in the trust instrument that such reference should be so
construed.

Drafting note: Technical changes.

8-55-548.16 64.2-778. Specific powers of trustee.

A. Without limiting the authority conferred by §-55-548-15 64.2-777, a trustee may:

1. Collect trust property and accept or reject additions to the trust property from a settlor
or any other person;

2. Acquire or sell property, for cash or on credit, at public or private sale;

3. Exchange, partition, or otherwise change the character of trust property;

4. Deposit trust money in an account in a regulated financial-service service institution;

5. Borrow money, with or without security, and mortgage or pledge trust property for a
period within or extending beyond the duration of the trust;

6. With respect to an interest in a proprietorship, partnership, limited liability company,
business trust, corporation, or other form of business or enterprise, continue the business or other
enterprise and take any action that may be taken by shareholders, members, or property owners,
including merging, dissolving, or otherwise changing the form of business organization or
contributing additional capital;

7. With respect to stocks or other securities, exercise the rights of an absolute owner,
including the right to:

a. Vote, or give proxies to vote, with or without power of substitution, or enter into or
continue a voting trust agreement;

b. Hold a security in the name of a nominee or in other form without disclosure of the
trust so that title may pass by delivery;

c. Pay calls, assessments, and other sums chargeable or accruing against the securities,
and sell or exercise stock subscription or conversion rights; and

d. Deposit the securities with a depository or other regulated financial service institution;

8. With respect to an interest in real property, construct, or make ordinary or
extraordinary repairs to, alterations to, or improvements in, buildings or other structures,
demolish improvements, raze existing or erect new party walls or buildings, subdivide or
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develop land, dedicate land to public use or grant public or private easements, and make or
vacate plats and adjust boundaries;

9. Enter into a lease for any purpose as lessor or lessee, including a lease or other
arrangement for exploration and removal of natural resources, with or without the option to
purchase or renew, for a period within or extending beyond the duration of the trust;

10. Grant an option involving a sale, lease, or other disposition of trust property or
acquire an option for the acquisition of property, including an option exercisable beyond the
duration of the trust, and exercise an option so acquired,;

11. Insure the property of the trust against damage or loss and insure the trustee, the
trustee's agents, and beneficiaries against liability arising from the administration of the trust;

12. Abandon or decline to administer property of no value or of insufficient value to
justify its collection or continued administration;

13. With respect to possible liability for violation of environmental law:

a. Inspect or investigate property the trustee holds or has been asked to hold, or property
owned or operated by an organization in which the trustee holds or has been asked to hold an
interest, for the purpose of determining the application of environmental law with respect to the
property;

b. Take action to prevent, abate, or otherwise remedy any actual or potential violation of
any environmental law affecting property held directly or indirectly by the trustee, whether taken
before or after the assertion of a claim or the initiation of governmental enforcement;

c. Decline to accept property into trust or disclaim any power with respect to property
that is or may be burdened with liability for violation of environmental law;

d. Compromise claims against the trust that may be asserted for an alleged violation of
environmental law; and

e. Pay the expense of any inspection, review, abatement, or remedial action to comply
with environmental law;

14. Pay or contest any claim, settle a claim by or against the trust, and release, in whole
or in part, a claim belonging to the trust;

15. Pay taxes, assessments, compensation of the trustee and of employees and agents of
the trust, and other expenses incurred in the administration of the trust;

16. Exercise elections with respect to federal, state, and local taxes;

17. Select a mode of payment under any employee benefit or retirement plan, annuity, or
life insurance payable to the trustee, exercise rights thereunder, including exercise of the right to
indemnification for expenses and against liabilities, and take appropriate action to collect the
proceeds;

18. Make loans out of trust property, including loans to a beneficiary on terms and
conditions the trustee considers to be fair and reasonable under the circumstances, and the trustee
has a lien on future distributions for repayment of those loans;

19. Pledge trust property to guarantee loans made by others to the beneficiary;
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20. Appoint a trustee to act in another jurisdiction with respect to trust property located in
the other jurisdiction, confer upon the appointed trustee all of the powers and duties of the
appointing trustee, require that the appointed trustee furnish security, and remove any trustee so
appointed,;

21. Pay an amount distributable to a beneficiary who is under a legal disability or who the
trustee reasonably believes is incapacitated, by paying it directly to the beneficiary or applying it
for the beneficiary's benefit, or by:

a. Paying it to the beneficiary's conservator or, if the beneficiary does not have a
conservator, the beneficiary's guardian;

b. Paying it to the beneficiary's custodian under the Uniform Transfers to Minors Act (8
31-37 64.2-1900 et seq.) or custodial trustee under the Uniform Custodial Trust Act (8-55-34-%
64.2-900 et seq.), and, for that purpose, creating a custodianship or custodial trust;

c. If the trustee does not know of a conservator, guardian, custodian, or custodial trustee,
paying it to an adult relative or other person having legal or physical care or custody of the
beneficiary, to be expended on the beneficiary's behalf; or

d. Managing it as a separate fund on the beneficiary's behalf, subject to the beneficiary's
continuing right to withdraw the distribution;

22. On distribution of trust property or the division or termination of a trust, make
distributions in divided or undivided interests, allocate particular assets in proportionate or
disproportionate shares, value the trust property for those purposes, and adjust for resulting
differences in valuation;

23. Resolve a dispute concerning the interpretation of the trust or its administration by
mediation, arbitration, or other procedure for alternative dispute resolution;

24. Prosecute or defend an action, claim, or judicial proceeding in any jurisdiction to
protect trust property and the trustee in the performance of the trustee's duties;

25. Sign and deliver contracts and other instruments that are useful to achieve or facilitate
the exercise of the trustee's powers; and

26. On termination of the trust, exercise the powers appropriate to wind up the
administration of the trust and distribute the trust property to the persons entitled to it.

B. Any reference in a trust instrument incorporating the powers authorized under §-64-1-
57 64.2-105 shall not be construed to limit powers a trustee may exercise pursuant to this section,
unless the settlor expressly states in the trust instrument that such reference should be so
construed.

Drafting note: Technical changes.

8-55-548:17 64.2-779. Distribution upon termination.

A. Upon termination or partial termination of a trust, the trustee may send to the
beneficiaries a proposal for distribution. The right of any beneficiary to object to the proposed
distribution terminates if the beneficiary does not notify the trustee of an objection within 30
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days after the proposal was sent but only if the proposal informed the beneficiary of the right to
object and of the time allowed for objection.

B. Upon the occurrence of an event terminating or partially terminating a trust, the trustee
shall proceed expeditiously to distribute the trust property to the persons entitled to it, subject to
the right of the trustee to retain a reasonable reserve for the payment of debts, expenses, and
taxes.

C. A release by a beneficiary of a trustee from liability for breach of trust is invalid to the
extent:

1. It was induced by improper conduct of the trustee; or

2. The beneficiary, at the time of the release, did not know of the beneficiary's rights or of
the material facts relating to the breach.

Drafting note: No change.

Article 9.
[Reserved].
Article 2.

Uniform Prudent Investor Act.

Drafting note: Existing Article 9 of Chapter 31 of Title 55 was carried as reserved.
In the Uniform Trust Code (UTC) promulgated by the National Conference of
Commissioners on Uniform State Laws (NCCUSL) in 2000, the Uniform Prudent Investor
Act (UPIA) was incorporated into this article. The UPIA has been originally promulgated
in 1994 by NCCUSL as a stand-alone act. The UPIA was enacted in Virginia in Article 2 of
Chapter 3 of Title 26 with little variation between the language of the Act as promulgated
and as enacted. This article has been relocated to proposed Chapter 7 of Subtitle 111 of
Title 64.2 and set forth in the same position in the UTC as promulgated by NCCUSL..

§26-4513 64.2-780. Definition of terms.

As used in this articlethe-term-—trustee™:

"Controlling document™ means the will, agreement, power of attorney, court order, or
other instrument creating the fiduciary powers.

"Trust" includes the assets under the control or management of the trustee.

"Trustee" includes any fiduciary as defined in § 8.01-2, an attorney- in- fact or agent
acting for a principal under a written power of attorney, a custodian under 8-31-48 64.2-1911,
and a custodial trustee under §8-55-34-7_64.2-906 2 906. —'Fhe—te#m—tmst—meludes—the—assets—&mder—me

Drafting note: Technical changes.

§-26-45-3 64.2-781. Prudent investor rule.

A. Except as otherwise provided in subsection B;_or §8-26-40-and-26-40.01 2.2-4519 or
64.2-1502, a trustee who invests and manages trust assets owes a duty to the beneficiaries of the
trust to comply with the prudent investor rule set forth in this-Aet article.

145



B. The prudent investor rule, a default rule, may be expanded, restricted, eliminated, or
otherwise altered by the provisions of a trust. A general authorization in a controlling document
authorizing a trustee to invest in such assets as the trustee, in his sole discretion, may deem best,
or other language purporting to expand the trustees investment powers, shall not be construed to
waive the rule of subsection A unless the controlling document expressly manifests an intention
that it be waived (i) by reference to_the "prudent man™ or "prudent investor" rule, (ii) by
reference to power of the trustee to make "speculative" investments, (iii) by an express
authorization to acquire or retain a specific asset or type of asset such as a closely held business,
or (iv) by other language synonymous with_clause (i), (ii) or (iii). A trustee shall not be liable to a
beneficiary for the trustee's good faith reliance on a waiver of the rule of subsection A.

Drafting note: Technical changes.

§-26-45.4 64.2-782. Standard of care; portfolio strategy; risk and return objectives.

A. A trustee shall invest and manage trust assets as a prudent investor would, by
considering the purposes, terms, distribution requirements, and other circumstances of the trust.
In satisfying this standard, the trustee shall exercise reasonable care, skill, and caution.

B. A trustee's investment and management decisions respecting individual assets shall be
evaluated not in isolation but in the context of the trust portfolio as a whole and as a part of an
overall investment strategy having risk and return objectives reasonably suited to the trust.

C. Among circumstances that a trustee shall consider in investing and managing trust
assets are such of the following as are relevant to the trust or its beneficiaries:

1. General economic conditions;

2. The possible effect of inflation or deflation;

3. The expected tax consequences of investment decisions or strategies;

4. The role that each investment or course of action plays within the overall trust
portfolio, which may include financial assets, interests in closely held enterprises, tangible and
intangible personal property, and real property;

5. The expected total return from income and the appreciation of capital;

6. Other resources of the beneficiaries;

7. Needs for liquidity, regularity of income, and preservation or appreciation of capital;
and

8. An asset's special relationship or special value, if any, to the purposes of the trust or to
one or more of the beneficiaries.

D. A trustee shall make a reasonable effort to verify facts relevant to the investment and
management of trust assets.

E. A trustee may invest in any kind of property or type of investment consistent with the
standards of this-Aect article.
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F. A trustee who has special skills or expertise, or is named trustee in reliance upon the
trustee's representation that the trustee has special skills or expertise, has a duty to use those
special skills or expertise.

G. A trustee may hold any policies of life insurance acquired by gift or pursuant to an
express permission or direction in the governing instrument including an authority granted by
subdivision{Hr) B 19 of §-64-1-57 64.2-105 with no duty or need to (i) determine whether any
such policy is or remains a proper investment, (ii) dispose of such policy in order to diversify the
investments of the trust, or (iii) exercise policy options under any such contract not essential to
the continuation of the life insurance provided by such contract. However, apart from these
specific authorities, this subsection is not intended and shall not be construed to affect the
application of the standard of judgment and care as set forth in this section. This subsection shall
apply to all trusts, regardless of when established.

Drafting note: Technical changes.

§-26-45.5 64.2-783. Diversification by trustee.

A trustee shall diversify the investments of the trust unless the trustee reasonably
determines that, because of special circumstances, the purposes of the trust are better served
without diversifying.

Drafting note: No change.

8-26-45-6 64.2-784. Duties at inception of trusteeship.

Within a reasonable time after accepting a trusteeship or receiving trust assets, a trustee
shall review the trust assets and make and implement decisions concerning the retention and
disposition of assets, in order to bring the trust portfolio into compliance with the purposes,
terms, distribution requirements, and other circumstances of the trust, and with the requirements
of this-Aet article.

Drafting note: Technical changes.

§-26-45-7 64.2-785. Loyalty and impartiality.

A. A trustee shall invest and manage the trust assets solely in the interest of the
beneficiaries.

B. If a trust has two or more beneficiaries, the trustee shall act impartially in investing
and managing the trust assets, taking into account any differing interests of the beneficiaries.

Drafting note: Technical changes.

§-26-45.8 64.2-786. Investment costs.

In investing and managing trust assets, a trustee may only incur costs that are appropriate
and reasonable in relation to the assets, the purposes of the trust, and the skills of the trustee.

Drafting note: No change.
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§-26-45.9 64.2-787. Reviewing compliance.

Compliance with the prudent investor rule is determined in light of the facts and
circumstances existing at the time of a trustee's decision or action and not by hindsight.

Drafting note: No change.

§-26-45-10 64.2-788. Delegation of investment and management functions.

A. A trustee may delegate investment and management functions that a prudent trustee of
comparable skills could properly delegate under the circumstances. The trustee shall exercise
reasonable care, skill, and caution in:

1. Selecting an agent;

2. Establishing the scope and terms of the delegation, consistent with the purposes and
terms of the trust; and

3. Periodically reviewing the agent's actions in order to monitor the agent's performance
and compliance with the terms of the delegation.

B. In performing a delegated function, an agent owes a duty to the trust to exercise
reasonable care to comply with the terms of the delegation.

C. A trustee who complies with the requirements of subsection A is not liable to the
beneficiaries or to the trust for the decisions or actions of the agent to whom the function was
delegated.

D. By accepting the delegation of a trust function from the trustee of a trust that is subject
to the law of-this the Commonwealth, an agent submits to the jurisdiction of the courts of-this the
Commonwealth.

Drafting note: Technical changes.

§-26-45-11 64.2-789. Language invoking standard of-Aet article.

The following terms or comparable language in the provisions of a trust, unless otherwise
limited or modified by language articulating the investment standard to which the trustee is to be
held, authorizes any investment or strategy permitted under this—Aet_article: "investments
permissible by law for investment of trust funds,” "legal investments,” "authorized investments,”
"using the judgment and care under the circumstances then prevailing that persons of prudence,
discretion, and intelligence exercise in the management of their own affairs, not in regard to
speculation but in regard to the permanent disposition of their funds, considering the probable
income as well as the probable safety of their capital,” "prudent man rule,” "prudent trustee rule,”
"prudent person rule,” and "prudent investor rule."

Drafting note: Technical changes.

§-26-45-12 64.2-790. Application to existing trusts.

This-Aet article applies to trusts existing on and created after January 1, 2000. As applied
to trusts existing on its effective date, this-Aet article governs only decisions or actions occurring
after that date.

Drafting note: Technical changes.
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8-26-45-14 64.2-791. Uniformity of application and construction.

This-Aet_article shall be applied and construed to effectuate its general purpose to make
uniform the law with respect to the subject of this-Aet article among the states enacting it.

Drafting note: Technical changes.

Article 10.
Liability of Trustees and Rights of Persons Dealing with Trustee.

| 8-55-550.01 64.2-792. Remedies for breach of trust.
A. A violation by a trustee of a duty the trustee owes to a beneficiary is a breach of trust.
B. To remedy a breach of trust that has occurred or may occur, the court may:
1. Compel the trustee to perform the trustee's duties;
2. Enjoin the trustee from committing a breach of trust;
3. Compel the trustee to redress a breach of trust by paying money, restoring property, or
other means;
4. Order a trustee to account;
5. Appoint a special fiduciary to take possession of the trust property and administer the
trust;
6. Suspend the trustee;
| 7. Remove the trustee as provided in §-55-547.06 64.2-759;
8. Reduce or deny compensation to the trustee;
| 9. Subject to 8-55-550-12 64.2-803, void an act of the trustee, impose a lien or a
constructive trust on trust property, or trace trust property wrongfully disposed of and recover the
property or its proceeds; or
10. Order any other appropriate relief.
Drafting note: Technical changes.

| 8-55-550.02 64.2-793. Damages for breach of trust.

A. A trustee who commits a breach of trust is liable to the beneficiaries affected for the
greater of:

1. The amount required to restore the value of the trust property and trust distributions to
what they would have been had the breach not occurred; or

2. The profit the trustee made by reason of the breach.

B. Except as otherwise provided in this subsection, if more than one trustee is liable to
the beneficiaries for a breach of trust, a trustee is entitled to contribution from the other trustee or
trustees. A trustee is not entitled to contribution if the trustee was substantially more at fault than
another trustee or if the trustee committed the breach of trust in bad faith or with reckless
indifference to the purposes of the trust or the interests of the beneficiaries. A trustee who
received a benefit from the breach of trust is not entitled to contribution from another trustee to
the extent of the benefit received.

Drafting note: No change.
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8-55-550.03 64.2-794. Damages in absence of breach.

A. A trustee is accountable to an affected beneficiary for any profit made by the trustee
arising from the administration of the trust, even absent a breach of trust.

B. Absent a breach of trust, a trustee is not liable to a beneficiary for a loss or
depreciation in the value of trust property or for not having made a profit.

Drafting note: No change.

§8-55-550.04 64.2-795.-Attorneys' Attorney fees and costs.

In a judicial proceeding involving the administration of a trust, the court, as justice and
equity may require, may award costs and expenses, including reasonable-attorneys attorney fees,
to any party, to be paid by another party or from the trust that is the subject of the controversy.

Drafting note: Technical changes.

8-55-550.05 64.2-796. Limitation of action against trustee.

A. A beneficiary may not commence a proceeding against a trustee for breach of trust
more than one year after the date the beneficiary or a representative of the beneficiary was sent a
report that adequately disclosed the existence of a potential claim for breach of trust and
informed the beneficiary of the time allowed for commencing a proceeding.

B. A report adequately discloses the existence of a potential claim for breach of trust if it
provides sufficient information so that the beneficiary or representative knows of the potential
claim or should have inquired into its existence.

C. If subsection A does not apply, a judicial proceeding by a beneficiary against a trustee
for breach of trust shall be commenced within five years after the first to occur of:

1. The removal, resignation, or death of the trustee;

2. The termination of the beneficiary's interest in the trust; or

3. The termination of the trust.

D. Whenever fraud has been perpetrated in connection with any proceeding or in any
statement filed under this chapter, or if fraud is used to avoid or circumvent the provisions or
purposes of this chapter, any person injured thereby may obtain appropriate relief against the
perpetrator of the fraud or restitution from any person benefiting from the fraud, whether
innocent or not, except for a bona fide purchaser. Any proceeding shall be commenced within
two years after the fraud is discovered, but no proceeding may be brought against one not a
perpetrator of the fraud later than five years after the time the fraud is committed. This section
does not apply to remedies for fraud practiced on a decedent during his lifetime which affects the
succession of his estate.

E. The provisions of this section shall not operate to reduce the period of limitations
applicable to actions and suits governed by § 8.01-245.

Drafting note: No change.
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8-55-550.06 64.2-797. Reliance on trust instrument.

A trustee who acts in reasonable reliance on the terms of the trust as expressed in the trust
instrument is not liable to a beneficiary for a breach of trust to the extent the breach resulted from
the reliance.

Drafting note: No change.

8-55-550.07 64.2-798. Event affecting administration or distribution.

If the happening of an event, including marriage, divorce, performance of educational
requirements, or death, affects the administration or distribution of a trust, a trustee who has
exercised reasonable care to ascertain the happening of the event is not liable for a loss resulting
from the trustee's lack of knowledge.

Drafting note: No change.

8-55-550.08 64.2-799. Exculpation of trustee.

A. A term of a trust relieving a trustee of liability for breach of trust is unenforceable to
the extent that it:

1. Relieves the trustee of liability for breach of trust committed in bad faith or with
reckless indifference to the purposes of the trust or the interests of the beneficiaries; or

2. Was inserted as the result of an abuse by the trustee of a fiduciary or confidential
relationship to the settlor.

B. An exculpatory term drafted or caused to be drafted by the trustee is invalid as an
abuse of a fiduciary or confidential relationship unless the trustee proves that the existence and
contents of the exculpatory term were adequately communicated to the settlor.

Drafting note: No change.

8-55-550.09 64.2-800. Beneficiary's consent, release, or ratification.

A trustee is not liable to a beneficiary for breach of trust if the beneficiary consented to
the conduct constituting the breach, released the trustee from liability for the breach, or ratified
the transaction constituting the breach, unless:

1. The consent, release, or ratification of the beneficiary was induced by improper
conduct of the trustee; or

2. At the time of the consent, release, or ratification, the beneficiary did not know of the
beneficiary's rights or of the material facts relating to the breach.

Drafting note: No change.

8-55-550-10 64.2-801. Limitation on personal liability of trustee.

A. Except as otherwise provided in the contract, a trustee is not personally liable on a
contract properly entered into in the trustee's fiduciary capacity in the course of administering the
trust if the trustee in the contract disclosed the fiduciary capacity.

B. A trustee is personally liable for torts committed in the course of administering a trust,
or for obligations arising from ownership or control of trust property, including liability for
violation of environmental law, only if the trustee is personally at fault.
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C. A claim based on a contract entered into by a trustee in the trustee's fiduciary capacity,
on an obligation arising from ownership or control of trust property, or on a tort committed in the
course of administering a trust, may be asserted in a judicial proceeding against the trustee in the
trustee's fiduciary capacity, whether or not the trustee is personally liable for the claim.

Drafting note: No change.

8-55-550-11 64.2-802. Interest as general partner.

A. Except as otherwise provided in subsection C or unless personal liability is imposed in
the contract, a trustee who holds an interest as a general partner in a general or limited
partnership is not personally liable on a contract entered into by the partnership after the trust's
acquisition of the interest if the fiduciary capacity was disclosed in the contract or in a statement
previously filed pursuant to the Uniform Partnership Act (§ 50-73.79 et seq.).

B. Except as otherwise provided in subsection C, a trustee who holds an interest as a
general partner is not personally liable for torts committed by the partnership or for obligations
arising from ownership or control of the interest unless the trustee is personally at fault.

C. The immunity provided by this section does not apply if an interest in the partnership
is held by the trustee in a capacity other than that of trustee or is held by the trustee's spouse or
one or more of the trustee's descendants, siblings, or parents, or the spouse of any of them.

D. If the trustee of a revocable trust holds an interest as a general partner, the settlor is
personally liable for contracts and other obligations of the partnership as if the settlor were a
general partner.

Drafting note: No change.

8-55-550-12 64.2-803. Protection of person dealing with trustee.

A. A person other than a beneficiary who in good faith assists a trustee, or who in good
faith and for value deals with a trustee, without knowledge that the trustee is exceeding or
improperly exercising the trustee's powers, is protected from liability as if the trustee properly
exercised the power.

B. A person other than a beneficiary who in good faith deals with a trustee is not required
to inquire into the extent of the trustee's powers or the propriety of their exercise.

C. A person who in good faith delivers assets to a trustee need not ensure their proper
application.

D. A person other than a beneficiary who in good faith assists a former trustee, or who in
good faith and for value deals with a former trustee, without knowledge that the trusteeship has
terminated is protected from liability as if the former trustee were still a trustee.

E. Comparable protective provisions of other laws relating to commercial transactions or
transfer of securities by fiduciaries prevail over the protection provided by this section.

Drafting note: No change.
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§-55-550.13 64.2-804. Certification of trust.

A. Instead of furnishing a copy of the trust instrument to a person other than a
beneficiary, the trustee may furnish to the person a certification of trust containing the following
information:

1. That the trust exists and the date the trust instrument was executed;

2. The identity of the settlor;

3. The identity and address of the currently acting trustee;

4. The powers of the trustee;

5. The revocability or irrevocability of the trust and the identity of any person holding a
power to revoke the trust;

6. The authority of cotrustees to sign or otherwise authenticate and whether all or less
than all are required in order to exercise powers of the trustee;

7. The trust's taxpayer identification number; and

8. The manner of taking title to trust property.

B. A certification of trust may be signed or otherwise authenticated by any trustee.

C. A certification of trust shall state that the trust has not been revoked, modified, or
amended in any manner that would cause the representations contained in the certification of
trust to be incorrect.

D. A certification of trust need not contain the dispositive terms of a trust.

E. A recipient of a certification of trust may require the trustee to furnish copies of those
excerpts from the original trust instrument and later amendments that designate the trustee and
confer upon the trustee the power to act in the pending transaction.

F. A person who acts in reliance upon a certification of trust without knowledge that the
representations contained therein are incorrect is not liable to any person for so acting and may
assume without inquiry the existence of the facts contained in the certification. Knowledge of the
terms of the trust may not be inferred solely from the fact that a copy of all or part of the trust
instrument is held by the person relying upon the certification.

G. A person who in good faith enters into a transaction in reliance upon a certification of
trust may enforce the transaction against the trust property as if the representations contained in
the certification were correct.

H. A person making a demand for the trust instrument in addition to a certification of
trust or excerpts is liable for damages if the court determines that the person did not act in good
faith in demanding the trust instrument.

I. This section does not limit the right of a person to obtain a copy of the trust instrument
in a judicial proceeding concerning the trust.

Drafting note: No change.
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Article 11.
Miscellaneous Provisions.

8-55-551.01 64.2-805. Uniformity of application and construction.

In applying and construing this-Jraiferm-Aet_uniform act, consideration shall be given to
the need to promote uniformity of the law with respect to its subject matter among states that
enact it.

Drafting note: Technical changes.

8-55-551.02 64.2-806. Electronic records and signatures.

The provisions of this chapter governing the legal effect, validity, or enforceability of
electronic records or electronic signatures, and of contracts formed or performed with the use of
such records or signatures, conform to the requirements of § 102 of the Electronic Signatures in
Global and National Commerce Act (15 U.S.C. 8 7002) and supersede, modify, and limit the
requirements of the Electronic Signatures in Global and National Commerce Act.

Drafting note: No change.

§-55-551.03 64.2-807. Severability clause.

If any provision of this chapter or its application to any person or circumstances is held
invalid, the invalidity does not affect other provisions or applications of this chapter that can be
given effect without the invalid provision or application, and to this end the provisions of this
chapter are severable.

Drafting note: No change.

Reserved:
Drafting note: Deleted; section number is carried as "'reserved."

8-55-551.06 64.2-808. Application to existing relationships.

A. Except as otherwise provided in this chapter:

1. This chapter applies to all trusts created before, on, or after July 1, 2006;

2. This chapter applies to all judicial proceedings concerning trusts commenced on or
after July 1, 2006;

3. This chapter applies to judicial proceedings concerning trusts commenced before July
1, 2006, unless the court finds that application of a particular provision of this chapter would
substantially interfere with the effective conduct of the judicial proceedings or prejudice the
rights of the parties, in which case the particular provision of this chapter does not apply and the
superseded law applies;

4. Any rule of construction or presumption provided in this chapter applies to trust
instruments executed before July 1, 2006, unless there is a clear indication of a contrary intent in
the terms of the trust; and

5. An act done before July 1, 2006, is not affected by this chapter;.
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B. If a right is acquired, extinguished, or barred upon the expiration of a prescribed
period that has commenced to run under any other statute before July 1, 2006, that statute
continues to apply to the right even if it has been repealed or superseded.

Drafting note: Technical changes.

CHAPTER 8.
[RESERVED]

CHAPTER-2Z109.
UNIFORM CUSTODIAL TRUST ACT.

Drafting note: Existing Chapter 2.1 of Title 55 has been relocated to proposed
Chapter 9 of Subtitle 111 of Title 64.2. Proposed Subtitle 111 collects the various provisions
dealing with trusts.

Existing Chapter 2.1 is based on the Uniform Custodial Trust Act promulgated by
the National Conference of Commissioners on Uniform State Laws in 1987, and there is
little variation between the language of the Act as promulgated and as adopted in Virginia.

§-55-34-1 64.2-900. Definitions.

As used in this chapter:

"Adult" means an individual who is at least-eighteen 18 years of age.

"Beneficiary" means an individual for whom property has been transferred to or held
under a declaration of trust by a custodial trustee for the individual's use and benefit under this
chapter.

"Conservator" means a person appointed or qualified by a court to manage the estate of
an individual or a person legally authorized to perform substantially the same functions.

"Court™" means a circuit court of the Commonwealth-of\irginia.

"Custodial trust property" means an interest in property transferred to or held under a
declaration of trust by a custodial trustee under this chapter and the income from and proceeds of
that interest.

"Custodial trustee™ means a person designated as trustee of a custodial trust under this
chapter or a substitute or successor to the person designated.

"Guardian" means a person appointed or qualified by a court as a guardian of a person,
including a limited guardian, but not a person who is only a guardian ad litem.

"Incapacitated” means lacking the ability to manage property and business affairs
effectively by reason of mental illness, mental deficiency, physical illness or disability, chronic
use of drugs, chronic intoxication, confinement, detention by a foreign power, disappearance,
minority, or other disabling cause.

"Legal representative™ means a personal representative or conservator.

"Member of the beneficiary's family" means a beneficiary's spouse, descendant,
stepchild, parent, stepparent, grandparent, brother, sister, uncle, or aunt, whether of the whole or
half blood or by adoption.
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"Person™ means an individual, corporation, business trust, estate, trust, partnership, joint
venture, association, or any other legal or commercial entity.

"Personal representative” means an executor, administrator, or special administrator of a
decedent's estate, a person legally authorized to perform substantially the same functions, or a
successor to any of them.

"State"” means a state, territory, or possession of the United States, the District of
Columbia, or the Commonwealth of Puerto Rico.

"Transferor" means a person who creates a custodial trust by transfer or declaration.

"Trust company” means a financial institution, corporation, or other legal entity;
authorized to exercise general trust powers.

Drafting note: Technical changes.

§-55-34.2 64.2-901. Custodial trust; creation and termination; general provisions.

A. A person may create a custodial trust of property by a written transfer of the property
to another person, evidenced by registration if the property is of a type subject to registration, or
by other instrument of transfer, executed in any lawful manner, naming as beneficiary an
individual who may be the transferor, in which the transferee is designated, in substance, as
custodial trustee under this chapter.

B. In addition, a person may create a custodial trust of property by a written declaration,
evidenced by registration of the property if the property is of a type subject to registration, or by
other instrument of declaration, executed in any lawful manner, describing the property and
naming as beneficiary an individual other than the declarant, in which the declarant as titleholder
is designated, in substance, as custodial trustee under this chapter. A registration or other
declaration of trust for the sole benefit of the declarant is not a custodial trust under this chapter.

C. Title to custodial trust property is in the custodial trustee and the beneficial interest is
in the beneficiary.

D. The beneficiary, if not incapacitated, may terminate a custodial trust by delivering to
the custodial trustee a writing signed by the beneficiary declaring the termination. The
conservator of an incapacitated beneficiary may similarly terminate the custodial trust in this
manner but only if granted the power by the circuit court that appointed him in a proceeding in
which the custodial trustee is made a party. If not previously terminated, the custodial trust
terminates on the death of the beneficiary. A transferor may not terminate a custodial trust except
as provided in this subsection.

E. Any person may augment existing custodial trust property by the addition of other
property pursuant to this chapter.

F. The transferor may designate, or authorize the designation of, a successor custodial
trustee in the trust instrument.

G. This chapter does not displace or restrict other means of creating trusts. A trust whose
terms do not conform to this chapter may be enforceable according to its terms under other law.
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Drafting note: Technical changes.

8-55-34.3 64.2-902. Custodial trustee for future payment or transfer.

A. A person having the right to designate the recipient of property payable or transferable
upon a future event may create a custodial trust upon the occurrence of the future event by
designating in writing the recipient, followed in substance by: "as custodial trustee for.........
...... (name of beneficiary) under the Virginia Uniform Custodial Trust Act."”

B. Persons may be designated as substitute or successor custodial trustees to whom the
property-must _shall be paid or transferred in the order named if the first designated custodial
trustee is unable or unwilling to serve.

C. A designation under this section may be made in a will, a trust, a deed, a multiple-
party account, an insurance policy, an instrument exercising a power of appointment, or a writing
designating a beneficiary of contractual rights. Otherwise, to be effective, the designation-must
shall be registered with or delivered to the fiduciary, payor, issuer, or obligor of the future right.

Drafting note: Technical changes.

8-55-34-4 64.2-903. Form and effect of receipt and acceptance by custodial trustee;
jurisdiction.

A. Obligations of a custodial trustee, including the obligation to follow directions of the
beneficiary, arise under this chapter upon the custodial trustee's acceptance, express or implied,
of the custodial trust property.

B. The custodial trustee's acceptance may be evidenced by a writing stating in substance:

CUSTODIAL TRUSTEE'S RECEIPT AND ACCEPTANCE
I, .« « < < . ... . . . . (name of custodial trustee),
acknowledge receipt of the custodial trust property described below or
in the attached instrument and accept the custodial trust as custodial
trustee for . . . . . . . - .« . . . . (name of beneficiary) under
the Virginia Uniform Custodlal Trust Act. I undertake to administer
and distribute the custodial trust property pursuant to the Virginia
Uniform Custodial Trust Act. My obligations as custodial trustee are
subject to the directions of the beneficiary unless the beneficiary is
designated as, is, or becomes incapacitated. The custodial trust
property consists of ... ... e e
Dated: . ... e

(signature of custodial trustee)

C. Upon accepting custodial trust property, a person designated as custodial trustee under
this chapter is subject to personal jurisdiction of the court with respect to any matter relating to
the custodial trust.

Drafting note: Technical changes.
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8-55-34.5 64.2-904. Transfer to custodial trustee by fiduciary or obligor; facility of
payment.

A. Unless otherwise directed by an instrument designating a custodial trustee pursuant to
8-55-34.3 64.2-902, a person, including a fiduciary other than a custodial trustee, who holds
property of or owes a debt to an incapacitated individual not having a conservator may make a
transfer to an adult member of the beneficiary's family or to a trust company as custodial trustee
for the use and benefit of the incapacitated individual. If the value of the property or the debt
exceeds $10,000, the transfer is not effective unless authorized by the court.

B. With court approval, any person, including a conservator, guardian, or other fiduciary
who holds property of or owes a debt to an incapacitated individual, may make a transfer to any
person as a custodial trustee for the use and benefit of the incapacitated individual. The court, in
the exercise of its discretion, may require the custodial trustee to furnish a bond with surety for
the faithful performance of his fiduciary duties.

C. A written acknowledgment of delivery, signed by a custodial trustee, is a sufficient
receipt and discharge for property transferred to the custodial trustee pursuant to this section.

Drafting note: Technical changes.

8-55-34.6 64.2-905. Multiple beneficiaries; separate custodial trusts; survivorship.

A. Beneficial interests in a custodial trust created for multiple beneficiaries are deemed to
be separate custodial trusts of equal undivided interests; for each beneficiary. Except in a transfer
or declaration for use and benefit of husband and wife, for whom survivorship is presumed, a
right of survivorship does not exist unless the instrument creating the custodial trust specifically
provides for survivorship or survivorship is required as to marital property.

B. Custodial trust property held under this chapter by the same custodial trustee for the
use and benefit of the same beneficiary may be administered as a single custodial trust.

C. A custodial trustee of custodial trust property held for more than one beneficiary shall
separately account to each beneficiary pursuant to §8-55-34-7 64.2-906 and-55-34-15 64.2-914
for the administration of the custodial trust.

Drafting note: Technical changes.

8-55-34.7 64.2-906. General duties of custodial trustee.

A. If appropriate, a custodial trustee shall register or record the instrument vesting title to
custodial trust property. If the beneficiary is not incapacitated, a custodial trustee shall follow the
directions of the beneficiary in the management, control, investment, or retention of the custodial
trust property. In the absence of effective contrary direction by the beneficiary while not
incapacitated, the custodial trustee shall observe the standard of care set forth in the Uniform
Prudent Investor Act (8-26-45-3 64.2-780 et seq.), except to the extent provided by §-26-40:0%
64.2-1502. However, a custodial trustee, in the custodial trustee's discretion, may retain any
custodial trust property received from the transferor. Subject to this—paragraph_subsection, a
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custodial trustee shall take control of and collect, hold, manage, invest, and reinvest custodial
trust property.

B. A custodial trustee at all times shall keep custodial trust property of which the
custodial trustee has control, separate from all other property in a manner sufficient to identify it
clearly as custodial trust property of the beneficiary. Custodial trust property, the title to which is
subject to recordation, is so identified if an appropriate instrument so identifying the property is
recorded, and custodial trust property subject to registration is so identified if it is registered, or
held in an account in the name of the custodial trustee, designated in substance: "as custodial
trustee for ......ccocvvviveiiinnn (name of beneficiary) under the Virginia Uniform Custodial Trust
Act."

C. A custodial trustee shall keep records of all transactions with respect to custodial trust
property, including information necessary for the preparation of tax returns, and shall make the
records and information available at reasonable times to the beneficiary or legal representative of
the beneficiary.

D. An agent under a power of attorney for an incapacitated beneficiary may not terminate
or direct the administration of a custodial trust.

Drafting note: Technical changes.

8-55-34.8 64.2-907. General powers of custodial trustee.

A. A custodial trustee, acting in a fiduciary capacity, has all the rights and powers over
custodial trust property—which that an unmarried adult owner has over individually owned
property, which shall include but not be limited to those powers set forth in §-64.2-57 64.2-105
as of the date the custodian acts, but a custodial trustee may exercise those rights and powers in a
fiduciary capacity only.

B. This section does not relieve a custodial trustee from liability for a violation of §55-
34-7.64.2-906.

Drafting note: Technical changes.

8-55-34.9 64.2-908. Use of custodial trust property.

A. A custodial trustee shall pay to the beneficiary or expend for the beneficiary's use and
benefit so much or all of the custodial trust property as the beneficiary while not incapacitated
may direct from time to time. If the beneficiary is incapacitated, the custodial trustee shall
expend so much or all of the custodial trust property as the custodial trustee considers advisable
for the use and benefit of the beneficiary and individuals who were supported by the beneficiary
when the beneficiary became incapacitated, or who are legally entitled to support by the
beneficiary. Expenditures may be made in the manner, when, and to the extent that the custodial
trustee determines suitable and proper, without court order and without regard to other support,
income, or property of the beneficiary.

B. A custodial trustee may establish checking, savings, or other similar accounts of
reasonable amounts under which either the custodial trustee or the beneficiary may withdraw
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funds from, or draw checks against, the accounts. Funds withdrawn from, or checks written
against, the account by the beneficiary are distributions of custodial trust property by the
custodial trustee to the beneficiary.

Drafting note: Technical changes.

§8-55-34.-10 64.2-909. Determination of incapacity; effect.

A. The custodial trustee shall administer the custodial trust as for an incapacitated
beneficiary if (i) the custodial trust was created under §-55-34-5 64.2-904, (ii) the transferor has
so directed in the instrument creating the custodial trust, or (iii) the custodial trustee has
determined that the beneficiary is incapacitated. A custodial trustee may determine that the
beneficiary is incapacitated in reliance upon-# _(a) previous direction or authority given by the
beneficiary while not incapacitated, including direction or authority pursuant to a durable power
of attorney,—(i#)_(b) the certificate of the beneficiary's physician, or—)_(c) other persuasive
evidence. On petition of the beneficiary, the custodial trustee, or other person interested in the
custodial trust property or the welfare of the beneficiary, the court shall determine whether the
beneficiary is incapacitated. Absent determination of incapacity of the beneficiary, a custodial
trustee who has reason to believe that the beneficiary is incapacitated shall administer the
custodial trust in accordance with the provisions of this chapter applicable to an incapacitated
beneficiary.

B. If a custodial trustee for an incapacitated beneficiary reasonably concludes that the
beneficiary's incapacity has ceased, or that circumstances concerning the beneficiary's ability to
manage property and business affairs have changed since the creation of a custodial trust
directing administration as for an incapacitated beneficiary, the custodial trustee may administer
the trust as for a beneficiary who is not incapacitated.

C. Incapacity of a beneficiary does not terminate (i) the custodial trust, (ii) any
designation of a successor custodial trustee, (iii) rights or powers of the custodial trustee, or (iv)
any immunities of third persons acting on instructions of the custodial trustee.

Drafting note: Technical changes.

8-55-34.11 64.2-910. Exemption of third person from liability.

A third person in good faith and without a court order may act on instructions of, or
otherwise deal with, a person purporting to make a transfer as, or purporting to act in the
capacity of, a custodial trustee. In the absence of knowledge to the contrary, the third person is
not responsible for determining (i) the validity of the purported custodial trustee's designation,
(ii) the propriety of, or the authority under this chapter for, any action of the purported custodial
trustee, (iii) the validity or propriety of an instrument executed or instruction given pursuant to
this chapter either by the person purporting to make a transfer or declaration or by the purported
custodial trustee, or (iv) the propriety of the application of property vested in the purported
custodial trustee.

Drafting note: No change.
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8-55-34-12 64.2-911. Liability to third person; exceptions.

A. A claim based on a contract entered into by a custodial trustee acting in a fiduciary
capacity, an obligation arising from the ownership or control of custodial trust property, or a tort
committed in the course of administering the custodial trust, may be asserted by a third person
against the custodial trust property by proceeding against the custodial trustee in a fiduciary
capacity, whether or not the custodial trustee or the beneficiary is personally liable.

B. A custodial trustee is not personally liable to a third person (i) on a contract properly
entered into in a fiduciary capacity, unless the custodial trustee fails to reveal that capacity or to
identify the custodial trust in the contract, or (ii) for an obligation arising from control of
custodial trust property or for a tort committed in the course of the administration of the custodial
trust unless the custodial trustee is personally at fault. A beneficiary is not personally liable to a
third person for an obligation arising from beneficial ownership of custodial trust property or for
a tort committed in the course of administration of the custodial trust unless the beneficiary is
personally in possession of the custodial trust property giving rise to the liability or is personally
at fault.

C. This section does not preclude actions or proceedings to establish liability of the
custodial trustee or beneficiary to the extent the person sued is protected as the insured by
liability insurance.

Drafting note: Technical changes.

8-55-34-13 64.2-912. Declination, resignation, incapacity, death, or removal of custodial
trustee; designation of successor.

A. Before accepting the custodial trust property, a person designated as custodial trustee
may decline to serve by notifying the person who made the designation, the transferor, or the
transferor's legal representative. If an event giving rise to a transfer has not occurred, the
substitute custodial trustee designated under 8-55-34-3 64.2-902 becomes the custodial trustee,
or, if a substitute custodial trustee has not been designated, the person who made the designation
may designate a substitute custodial trustee pursuant to 8-55-34-3 64.2-902. In other cases, the
transferor or the transferor's legal representative may designate a substitute custodial trustee.

B. A custodial trustee who has accepted the custodial trust property may resign by (i)
delivering written notice to a successor custodial trustee, if any, the beneficiary, and, if the
beneficiary is incapacitated, to the beneficiary's conservator, if any, and (ii) transferring or
registering, or recording an appropriate instrument relating to, the custodial trust property, in the
name of, and delivering the records to, the successor custodial trustee.

C. If a custodial trustee or successor custodial trustee is ineligible, resigns, dies, or
becomes incapacitated, the successor designated in accordance with the trust instrument or in
accordance with §8-55-34-3 64.2-902 becomes custodial trustee. If there is no effective provision
for a successor, the beneficiary, if not incapacitated, may designate a successor custodial trustee.
If the beneficiary is incapacitated, or fails to act within—rinety 90 days after the ineligibility,
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resignation, death, or incapacity of the custodial trustee, the beneficiary's conservator becomes
successor custodial trustee. If the beneficiary does not have a conservator or the conservator fails
to act, the resigning custodial trustee may designate a successor custodial trustee.

D. If a successor custodial trustee is not designated as provided in this-paragraph section,
the transferor, the legal representative of the transferor or of the custodial trustee, an adult
member of the beneficiary's family, the guardian or conservator of the beneficiary, a person
interested in the custodial trust property, or a person interested in the welfare of the beneficiary
may petition the court to designate a successor custodial trustee.

E. A custodial trustee who declines to serve or resigns, or the legal representative of a
deceased or incapacitated custodial trustee, as soon as practicable, shall put the custodial trust
property and records in the possession and control of the successor custodial trustee. The
successor custodial trustee may enforce the obligation to deliver custodial trust property and
records and becomes responsible for each item as received.

E. A beneficiary, the beneficiary's conservator, an adult member of the beneficiary's
family, a guardian of the beneficiary, a person interested in the custodial trust property, or a
person interested in the welfare of the beneficiary may petition the court to remove the custodial
trustee for cause and designate a successor custodial trustee, to require the custodial trustee to
furnish a bond or other security for the faithful performance of fiduciary duties, or for other
appropriate relief.

Drafting note: Technical changes.

8-55-34-14 64.2-913. Expenses, compensation, and bond of custodial trustee.

Except as otherwise provided in the instrument creating the custodial trust, in an
agreement with the beneficiary, or by court order, a custodial trustee:

1. Is entitled to reimbursement from custodial trust property for reasonable expenses
incurred in the performance of fiduciary services;

2. Has a noncumulative election, to be made no later than six months after the end of
each calendar year, to charge a reasonable compensation for fiduciary services performed during
that year; and

3. Need not furnish a bond or other security for the faithful performance of fiduciary
duties.

Drafting note: No change.

8-55-34.15 64.2-914. Reporting and accounting by custodial trustee; determination of
liability.

A. Upon the acceptance of custodial trust property, the custodial trustee shall provide a
written statement describing the custodial trust property and shall thereafter provide a written
statement of the administration of the custodial trust property (i) once each year, (ii) upon request
at reasonable times by the beneficiary or the beneficiary's legal representative, (iii) upon
resignation or removal of the custodial trustee, and (iv) upon termination of the custodial trust.
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The statements—must_shall be provided to the beneficiary or to the beneficiary's legal
representative, if any. Upon termination of the beneficiary's interest, the custodial trustee shall
furnish a current statement to the person to whom the custodial trust property is to be delivered.

B. A beneficiary, the beneficiary's legal representative, an adult member of the
beneficiary's family, a person interested in the custodial trust property, or a person interested in
the welfare of the beneficiary may petition the court for an accounting by the custodial trustee or
the custodial trustee's legal representative.

C. A successor custodial trustee may petition the court for an accounting by a predecessor
custodial trustee.

D. If a custodial trustee is removed, the court shall require an accounting and order
delivery of the custodial trust property and records to the successor custodial trustee and the
execution of all instruments required for transfer of the custodial trust property.

E. In an action or proceeding under this chapter or in any other proceeding, the court may
require or permit the custodial trustee or the custodial trustee's legal representative to account.
The custodial trustee or the custodial trustee's legal representative may petition the court for
approval of final accounts.

E. On petition of the custodial trustee or any person who could petition for an accounting,
the court, after notice to interested persons, may issue instructions to the custodial trustee or
review the propriety of the acts of a custodial trustee or the reasonableness of compensation
determined by the custodial trustee for the services of the custodial trustee or others.

Drafting note: Technical changes.

8-55-34.16 64.2-915. Limitations of action against custodial trustee.

A. Except as otherwise provided in-this-section subsection C, unless previously barred by
adjudication, consent, or limitation, a claim for relief against a custodial trustee for accounting or
breach of duty is barred as to a beneficiary, a person to whom custodial trust property is to be
paid or delivered, or the legal representative of an incapacitated or deceased beneficiary or payee
who (i) has received a final account or statement fully disclosing the matter unless an action or
proceeding to assert the claim is commenced within two years after receipt of the final account or
statement, or (ii) has not received a final account or statement fully disclosing the matter unless
an action or proceeding to assert the claim is commenced within three years after the termination
of the custodial trust.

B. Except as otherwise provided in-this-seetion subsection C, a claim for relief to recover
from a custodial trustee for fraud, misrepresentation, or concealment related to the final
settlement of the custodial trust or concealment of the existence of the custodial trust, is barred
unless an action or proceeding to assert the claim is commenced within five years after the
termination of the custodial trust.

C. A claim for relief is not barred by this section if the claimant:

1. Is a minor, until the earlier of two years after the claimant becomes an adult or dies;
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2. Is an incapacitated adult, until the earliest of two years after (i) the appointment of a
conservator, (ii) the removal of the incapacity, or (iii) the death of the claimant; or

3. Was an adult, now deceased, who was not incapacitated, until two years after the
claimant's death.

Drafting note: Technical changes.

§-55-34.17 64.2-916. Distribution on termination.

A. Upon termination of a custodial trust, the custodial trustee shall transfer the
unexpended custodial trust property as follows:

1. To the beneficiary, if not incapacitated or deceased;

2. To the conservator or such other recipient as is designated by the court for an
incapacitated beneficiary; or

3. Upon the beneficiary's death, in the following order:

a. As last directed in writing signed by the deceased beneficiary while not incapacitated
and received by the custodial trustee during the life of the deceased beneficiary;

b. To the survivor of multiple beneficiaries if survivorship is provided for pursuant to §
55-34-6 64.2-905;

c. As designated in the instrument creating the custodial trust; or

d. To the estate of the deceased beneficiary.

B. If, when the custodial trust would otherwise terminate, the distributee is incapacitated,
the custodial trust continues for the use and benefit of the distributee as beneficiary until the
incapacity is removed or the custodial trust is otherwise terminated.

C. Death of the beneficiary does not terminate the power of the custodial trustee to
discharge obligations of the custodial trustee or beneficiary incurred before the termination of the
custodial trust.

Drafting note: Technical changes.

8-55-34.18 64.2-917. Methods and forms for creating custodial trusts.

A. If a transaction, including a declaration with respect to or a transfer of specific
property, otherwise satisfies applicable law, the criteria of §-55-34-2 64.2-901 are satisfied by
either:

1. The execution and either delivery to the custodial trustee or recording of an instrument
in substantially the following form:

TRANSFER UNDER THE VIRGINIA UNIFORM CUSTODIAL TRUST ACT

T, e e e e e e e e (name of transferor or name and representative
capacity if a fiduciary), transfer to .................... (name of
trustee other than transferor), as custodial trustee for
.................... (name of beneficiary) as beneficiary and
.................... (name of distributee) as distributee on
termination of the trust in absence of direction by the beneficiary
under the Virginia Uniform Custodial Trust Act, the following:
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.................... (insert a description of the custodial trust
property legally sufficient to identify and transfer each item of
property) .

Dated: ....... ...

(signature of transferor or fiduciary)

2. The execution and the recording or giving notice of its execution to the beneficiary of
an instrument in substantially the following form:

DECLARATION OF TRUST UNDER THE VIRGINIA UNIFORM CUSTODIAL TRUST ACT

T, e e e (name of owner of property), declare that
henceforth I hold as custodial trustee for .................... (name
of beneficiary other than transferor) as beneficiary and
.................... (name of distributee) as distributee on
termination of the trust in absence of direction by the beneficiary
under the Virginia Uniform Custodial Trust Act, the following:

.................... (insert a description of the custodial trust
property legally sufficient to identify and transfer each item of
property) .

Dated: ....... ...

(signature of owner)

3. Either form may be modified by the owner to include, for example, a designation of an
alternate or successor trustee or the recipient of the custodial property upon termination of the
trust.

B. Customary methods of transferring or evidencing ownership of property may be used
to create a custodial trust, including any of the following:

1. Registration of a security in the name of a trust company, an adult other than the
transferor, or the transferor if the beneficiary is other than the transferor, designated in substance
"as custodial trustee for .................... (name of beneficiary) under the Virginia Uniform Custodial
Trust Act™,

2. Delivery of a certificated security, or a document necessary for the transfer of an
uncertificated security, together with any necessary endorsement, to an adult other than the
transferor or to a trust company as custodial trustee, accompanied by an instrument in
substantially the form prescribed in subdivision-AL A 1;

3. Payment of money or transfer of a security held in the name of a broker or a financial
institution or its nominee to a broker or financial institution for credit to an account in the name
of a trust company, an adult other than the transferor, or the transferor if the beneficiary is other
than the transferor, designated in substance "as custodial trustee for .................... (name of
beneficiary) under the Virginia Uniform Custodial Trust Act";
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4. Registration of ownership of a life or endowment insurance policy or annuity contract
with the issuer in the name of a trust company, an adult other than the transferor, or the transferor
if the beneficiary is other than the transferor, designated in substance "as custodial trustee for
.................... (name of beneficiary) under the Virginia Uniform Custodial Trust Act";

5. Delivery of a written assignment to an adult other than the transferor or to a trust
company whose name in the assignment is designated in substance by the words "as custodial
trustee for .......ccoceeeee. (name of beneficiary) under the Virginia Uniform Custodial Trust Act";

6. Irrevocable exercise of power of appointment, pursuant to its terms, in favor of a trust
company, an adult other than the donee of the power, or the donee who holds the power if the
beneficiary is other than the donee, whose name in the appointment is designated in substance
"as custodial trustee for .................... (name of beneficiary) under the Virginia Uniform Custodial
Trust Act™,

7. Delivery of a written notification or assignment of a right to future payment under a
contract to an obligor-whieh_that transfers the right under the contract to a trust company, an
adult other than the transferor, or the transferor if the beneficiary is other than the transferor,
whose name in the notification or assignment is designated in substance "as custodial trustee for
.................... (name of beneficiary) under the Virginia Uniform Custodial Trust Act";

8. Execution, delivery, and recordation of a conveyance of an interest in real property in
the name of a trust company, an adult other than the transferor, or the transferor if the beneficiary
is other than the transferor, designated in substance "as custodial trustee for .................... (name
of beneficiary) under the Virginia Uniform Custodial Trust Act";

9. Issuance of a certificate of title by an agency of a state or of the United States-which
that evidences title to tangible personal property (i) issued in the name of a trust company, an
adult other than the transferor, or the transferor if the beneficiary is other than the transferor,
designated in substance "as custodial trustee for ................... (name of beneficiary) under the
Virginia Uniform Custodial Trust Act,” or (ii) delivered to a trust company or an adult other than
the transferor or endorsed by the transferor to that person, designated in substance "as custodial
trustee for ...........o....... (name of beneficiary) under the Virginia Uniform Custodial Trust Act™;
or

10. Execution and delivery of an instrument of gift to a trust company or an adult other
than the transferor, designated in substance "as custodial trustee for ................... (name of
beneficiary) under the Virginia Uniform Custodial Trust Act."”

Drafting note: Technical changes.

§-55-34.19 64.2-918. Applicable law.

A. This chapter applies to a transfer or declaration creating a custodial trust that refers to
this chapter if, at the time of the transfer or declaration, the transferor, beneficiary, or custodial
trustee is a resident of or has its principal place of business in—this_the Commonwealth or
custodial trust property is located in-this the Commonwealth. The custodial trust remains subject
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to this chapter despite a later change in residence or principal place of business of the transferor,
beneficiary, or custodial trustee, or removal of the custodial trust property from—this_the
Commonwealth.

B. A transfer made pursuant to an act of another state substantially similar to this chapter
is governed by the law of that state and may be enforced in-this the Commonwealth.

Drafting note: Technical changes.

CHAPTER-15:% 10.
UNIFORM PRINCIPAL AND INCOME ACT.

Drafting note: Existing Chapter 15.1 of Title 55 has been relocated to proposed
Chapter 10 of Subtitle 111 of Title 64.2. Proposed Subtitle 111 collects the various provisions
dealing with trusts.

Existing Chapter 15.1 is based on the Uniform Principal and Income Act
promulgated by the National Conference of Commissioners on Uniform State Laws in
1997, and there is little variation between the language of the Act as promulgated and as
adopted in Virginia.

Article 1.
Definitions and Fiduciary Duties.

Drafting note: This section is deleted as unnecessary because of the title-wide
application of 8 1-244, which states that the caption of a subtitle, chapter, or article serves
as a short title citation.

§55-277.2 64.2-1000. Definitions.

In this chapter:

"Accounting period" means a calendar year unless another—twelve-menth 12-month
period is selected by a fiduciary. The term includes a portion of a calendar year or other-twelve-
month_12-month period that begins when an income interest begins or ends when an income
interest ends.

"Beneficiary" includes, in the case of a decedent's estate, an heir, legatee, and devisee
and, in the case of a trust, an income beneficiary and a remainder beneficiary.

"Fiduciary™ means a personal representative or a trustee. The term includes an executor,
administrator, successor personal representative, special administrator, and a person performing
substantially the same function.

"Income™ means money or property that a fiduciary receives as current return from a
principal asset. The term includes a portion of receipts from a sale, exchange, or liquidation of a
principal asset, to the extent provided in Article 4 (8-55-27#10 64.2-1009 et seq.) of this chapter.

"Income beneficiary" means a person to whom net income of a trust is or may be payable.
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"Income interest" means the right of an income beneficiary to receive all or part of net
income, whether the terms of the trust require it to be distributed or authorize it to be distributed
in the trustee's discretion.

"Mandatory income interest” means the right of an income beneficiary to receive net
income that the terms of the trust require the fiduciary to distribute.

"Net income™ means the total receipts allocated to income during an accounting period
minus the disbursements made from income during the period, plus or minus transfers under this
chapter to or from income during the period.

"Person” means an individual, corporation, business trust, estate, trust, partnership,
limited liability company, association, or joint venture; government or governmental subdivision,
agency, or instrumentality; public corporation; or any other legal or commercial entity.

"Principal” means property held in trust for distribution to a remainder beneficiary when
the trust terminates.

"Remainder beneficiary” means a person entitled to receive principal when an income
interest ends.

"Terms of a trust" means the manifestation of the intent of a settlor or decedent with
respect to the trust, expressed in a manner that admits of its proof in a judicial proceeding,
whether by written or spoken words or by conduct.

"Trustee" includes an original, additional, or successor trustee, whether or not appointed
or confirmed by a court.

Drafting note: Technical changes.

8-55-2743 64.2-1001. Fiduciary duties; general principles.

A. In allocating receipts and disbursements to or between principal and income, and with
respect to any matter within the scope of Articles 2 (8-55-2775_64.2-1004 et seq.) and 3 (8-55-
277+ 64.2-1006 et seq.)_of this chapter, a fiduciary:

1. Shall administer a trust or estate in accordance with the terms of the trust or the will,
even if there is a different provision in this chapter;

2. May administer a trust or estate by the exercise of a discretionary power of
administration given to the fiduciary by the terms of the trust or the will, even if the exercise of
the power produces a result different from a result required or permitted by this chapter;

3. Shall administer a trust or estate in accordance with this chapter if the terms of the trust
or the will do not contain a different provision or do not give the fiduciary a discretionary power
of administration; and

4. Shall add a receipt or charge a disbursement to principal to the extent that the terms of
the trust and this chapter do not provide a rule for allocating the receipt or disbursement to or
between principal and income.

B. In exercising the power to adjust under subsection A of §-55-27#4 64.2-1002 or a
discretionary power of administration regarding a matter within the scope of this chapter,

168



whether granted by the terms of a trust, a will, or this chapter, a fiduciary shall administer a trust
or estate impartially, based on what is fair and reasonable to all of the beneficiaries, except to the
extent that the terms of the trust or the will clearly manifest an intention that the fiduciary shall
or may favor one or more of the beneficiaries. A determination in accordance with this chapter is
presumed to be fair and reasonable to all of the beneficiaries.

C. The power of a fiduciary to allocate receipts and expenses between income and
principal, whether incorporated by reference, expressly conferred by the terms of a will or trust,
or granted by a court pursuant to §-64-1-571 64.2-106, does not alone constitute a discretionary
power of administration for purposes of this section.

Drafting note: Technical changes.

8-55-2744 64.2-1002. Fiduciary's power to adjust.

A. A fiduciary may adjust between principal and income to the extent the fiduciary
considers necessary if the fiduciary invests and manages trust assets as a prudent investor, the
terms of the trust describe the amount that may or-must shall be distributed to a beneficiary by
referring to the trust's income, and the fiduciary determines, after applying the rules in subsection
A of 855-277.3 64.2-1001, that the fiduciary is unable to comply with subsection B of §-55-
2773 64.2-1001.

B. In deciding whether and to what extent to exercise the power conferred by subsection
A, a fiduciary shall consider all factors relevant to the trust and its beneficiaries, including the
following factors to the extent they are relevant:

1. The nature, purpose, and expected duration of the trust;

2. The intent of the settlor;

3. The identity and circumstances of the beneficiaries;

4. The needs for liquidity, regularity of income, and preservation and appreciation of
capital;

5. The assets held in the trust; the extent to which they consist of financial assets,
interests in closely held enterprises, tangible and intangible personal property, or real property;
the extent to which an asset is used by a beneficiary; and whether an asset was purchased by the
fiduciary or received from the settlor;

6. The net amount allocated to income under the other sections of this chapter and the
increase or decrease in the value of the principal assets, which the fiduciary may estimate as to
assets for which market values are not readily available;

7. Whether and to what extent the terms of the trust give the fiduciary the power to
invade principal or accumulate income or prohibit the fiduciary from invading principal or
accumulating income, and the extent to which the fiduciary has exercised a power from time to
time to invade principal or accumulate income;

8. The actual and anticipated effect of economic conditions on principal and income and
effects of inflation and deflation; and
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9. The anticipated tax consequences of an adjustment.

C. A fiduciary may not make an adjustment:

1. That diminishes the income interest in a trust that requires all of the income to be paid
at least annually to a spouse and for which an estate tax or gift tax marital deduction would be
allowed, in whole or in part, if the fiduciary did not have the power to make the adjustment;

2. That reduces the actuarial value of the income interest in a trust to which a person
transfers property with the intent to qualify for a gift tax exclusion;

3. That changes the amount payable to a beneficiary as a fixed annuity or a fixed fraction
of the value of the trust assets;

4. From any amount that is permanently set aside for charitable purposes under a will or
the terms of a trust unless both income and principal are so set aside;

5. If possessing or exercising the power to make an adjustment causes an individual to be
treated as the owner of all or part of the trust for income tax purposes, and the individual would
not be treated as the owner if the fiduciary did not possess the power to make an adjustment;

6. If possessing or exercising the power to make an adjustment causes all or part of the
trust assets to be included for estate tax purposes in the estate of an individual who has the power
to remove a fiduciary or appoint a fiduciary, or both, and the assets would not be included in the
estate of the individual if the fiduciary did not possess the power to make an adjustment;

7. If the fiduciary is a beneficiary of the trust; or

8. If the fiduciary is not a beneficiary, but the adjustment would benefit the fiduciary
directly or indirectly.

D. If subdivision C 5, 6, 7, or 8 applies to a fiduciary and there is more than one
fiduciary, a cofiduciary to whom the provision does not apply may make the adjustment unless
the exercise of the power by the remaining fiduciary or fiduciaries is not permitted by the terms
of the trust. Any beneficiary or fiduciary may petition the circuit court for appointment of a
cofiduciary who would be permitted to make an adjustment not permitted by the other fiduciary
or fiduciaries.

E. A fiduciary may release the entire power conferred by subsection A or may release
only the power to adjust from income to principal or the power to adjust from principal to
income if the fiduciary is uncertain about whether possessing or exercising the power will cause
a result described in subdivisions C 1 through 6 or_subdivision C 8 or if the fiduciary determines
that possessing or exercising the power will or may deprive the trust of a tax benefit or impose a
tax burden not described in subsection C. The release may be permanent or for a specified
period, including a period measured by the life of an individual.

F. Terms of a trust that limit the power of a fiduciary to make an adjustment between
principal and income do not affect the application of this section unless it is clear from the terms
of the trust that the terms are intended to deny the fiduciary the power of adjustment conferred
by subsection A.
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G. As used in this section and the application of this section elsewhere in this chapter, the
term "trust” includes the assets under the control or management of a personal representative.
Drafting note: Technical changes.

§55-277.4:1 64.2-1003. Total return unitrust.

A. As used in this section:

1. "Disinterested person” means a person who is not a "related or subordinate—party“—
party," as_that term is defined in § 672-(c) of the Internal Revenue Code;26-U-S-C-—8-1;-et-seg
(hereinafter referred to in this section as the "I1.R.C.", and all such references shall include the
specific section referred to and any successor provisions thereof)) with respect to the person then
acting as trustee of the trust, and excludes the grantor of the trust and any interested trustee.

2 "Grantor" means an individual who created an inter vivos or a testamentary trust.

3 "Grantor-created unitrust® means a trust, created either by an inter vivos or a
testamentary instrument,~whieh that provides that the trust shall be administered in the manner of
a total return unitrust as provided in this section.

4. "Income trust" means a trust, created by either an inter vivos or a testamentary
instrument,~which that directs or permits the trustee to distribute the net income of the trust to
one or more persons, either in fixed proportions or in amounts or proportions determined by the
trustee, and regardless of whether the trust directs or permits the trustee to distribute the principal
of the trust to one or more such persons.

5. "Interested distributee” means a person to whom distributions of income or principal
can currently be made who has the power to remove the existing trustee and designate as
successor a person who may be a "related or subordinate party" as defined in I.R.C. § 672-(c);-26
U.S.C-§672{¢€), with respect to such distributee.

6- "Interested trustee” means: (i) an individual trustee to whom the net income or
principal of the trust can currently be distributed or would be distributed if the trust were then to
terminate and be distributed; (ii) any trustee who may be removed and replaced by an interested
distributee; or (iii) an individual trustee whose legal obligation to support a beneficiary may be
satisfied by distributions of income and principal of the trust.

Z "Total return unitrust” means (i) an income trust-which that has been converted under
and meets the provisions of this section; or (ii) a grantor-created unitrust.

8- "Trustee" means all persons acting as trustee of the trust, except where expressly noted
otherwise, whether acting in their discretion or at the direction of one or more persons acting in a
fiduciary capacity.

9. "Unitrust amount™ means an amount computed as a percentage of the fair market value
of the trust.

B. A trustee, other than an interested trustee, or where two persons are acting as trustees
the trustee that is not an interested trustee, or where more than two persons are acting as trustee a
majority of the trustees who are not an interested trustee, may, in-is_his sole discretion and
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without judicial approval, (i) convert an income trust to a total return unitrust; (ii) convert a total
return unitrust to an income trust; or (iii) change the percentage used to calculate the unitrust
amount or the method used to determine the fair market value of the trust if:

1. The trustee adopts a written policy for the trust providing: (i) in the case of a trust
being administered as an income trust, that future distributions from the trust will be unitrust
amounts rather than net income; (ii) in the case of a trust being administered as a total return
unitrust, that future distributions from the trust will be net income rather than unitrust amounts;
or (iii) that the percentage used to calculate the unitrust amount or the method used to determine
the fair market value of the trust will be changed as stated in the policy;

2. The trustee sends notice in a manner authorized under 8-55-541.09 64.2-707 of-is his
intention to take such action, along with copies of such written policy and this section, to: (i) the
grantor of the trust, if living; (ii) without regard to the exercise of any power of appointment, the
qualified beneficiaries of the trust then determined under §8-55-541.03 64.2-701 and-55-54110
64.2-708, other than the-attorney-general-of-the- Commenwealth Attorney General; and (iii) all
persons acting as advisor or protector of the trust. The representation provisions of §8-55-543.01
64.2-714,-55-543.03 64.2-716,-55-543-04 64.2-717, and-55-543:05 64.2-718 shall apply to notice
under this subdivision;

3. At least one member of each class of qualified beneficiaries receiving notice under
clause (ii) of subdivision 2 is (i) legally competent, (ii) in the case of a charitable organization,
then existing, or (iii) represented in the manner set forth in subdivision 2; and

4. No person receiving such notice objects, by written instrument delivered to the trustee,
to the proposed action of the trustee within 30 days of receipt of such notice.

C. If there is no trustee of the trust other than an interested trustee, the interested trustee
or, where two or more persons are acting as trustee and are interested trustees, a majority of such
interested trustees may, in-is_his sole discretion and without judicial approval, (i) convert an
income trust to a total return unitrust; (ii) convert a total return unitrust to an income trust; or (iii)
change the percentage used to calculate the unitrust amount or the method used to determine the
fair market value of the trust if:

1. The trustee adopts a written policy for the trust providing: (i) in the case of a trust
being administered as an income trust, that future distributions from the trust will be unitrust
amounts rather than net income; (ii) in the case of a trust being administered as a total return
unitrust, that future distributions from the trust will be net income rather than unitrust amounts;
or (iii) that the percentage used to calculate the unitrust amount or the method used to determine
the fair market value of the trust will be changed as stated in the policy;

2. The trustee appoints a disinterested person who, in-is_his sole discretion but acting in a
fiduciary capacity: (i) in the case of conversion to a total return unitrust, determines for the
trustee (a) the percentage to be used to calculate the unitrust amount, (b) the method to be used in
determining the fair market value of the trust, and (c) which assets, if any, are to be excluded in

172



determining the unitrust amount; and (ii) determines for the trustee that conversion is in the best
interests of the trust;

3. The trustee sends notice in a manner authorized under 8-55-541-09 64.2-707 of-is his
intention to take such action, along with copies of such written policy and this section, to: (i) the
grantor of the trust, if living; (ii) without regard to the exercise of any power of appointment, the
qualified beneficiaries of the trust then determined under §8-55-541.03 64.2-701 and-55-54110
64.2-708, other than the-attorney-general-of-the-Commenwealth Attorney General; and (iii) all
persons acting as advisor or protector of the trust. The representation provisions of §8-55-543.01
64.2-714,-55-543.03 64.2-716,-55-543-04 64.2-717, and-55-543:05 64.2-718 shall apply to notice
under this subdivision;

4. At least one member of each class of qualified beneficiaries receiving notice under
clause (ii) of subdivision 3 is (i) legally competent, (ii) in the case of a charitable organization,
then existing, or (iii) represented in the manner set forth in subdivision 3; and

5. No person receiving such notice objects, by written instrument delivered to the trustee,
to the proposed action of the trustee or the determinations of the disinterested person within 30
days of receipt of such notice.

D. If any trustee desires to convert an income trust to a total return unitrust, convert a
total return unitrust to an income trust, or change the percentage used to calculate the unitrust
amount or the method used to determine the fair market value of the trust but does not have the
ability to or elects not to do it under the provisions of subsections B or C above, the trustee may
petition the circuit court in which the trustee qualified, or if there is no such qualification, the
circuit court for the jurisdiction in which the trustee or beneficiary resides, or if the trustee is a
corporate trustee and there is no resident beneficiary, the circuit court where the trust account is
administered, for such order as the trustee deems appropriate. In the event, however, there is only
one trustee of such trust and such trustee is an interested trustee or in the event there are two or
more trustees of such trust and a majority of them are interested trustees, the court, in its own
discretion or on the petition of such trustee or trustees or any person interested in the trust, may
appoint a disinterested person who, acting in a fiduciary capacity, shall present such information
to the court as shall be necessary to enable the court to make its determinations hereunder. Any
qualified beneficiary of the trust then determined under §8-55-541.03 64.2-701 and-55-541.10
64.2-708, other than the-atterney—generalof-the Commenwealth Attorney General, may also
petition such circuit court to convert an income trust to a total return unitrust, convert a total
return unitrust to an income trust, or change the percentage used to calculate the unitrust amount
or the method used to determine the fair market value of the trust assets.

E. The fair market value of the trust shall be determined at least annually, using such
valuation date or dates or averages of valuation dates as are deemed appropriate.-Assets Any
asset for which a fair market value cannot be readily ascertained shall be valued using such
valuation methods as are deemed reasonable and appropriate.-Such-assets Any such asset may be
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excluded from valuation, provided all income received with respect to such—assets asset is
distributed to the extent distributable in accordance with the terms of the governing instrument.

F. The percentage to be used in determining the unitrust amount shall be a reasonable
current return from the trust, in any event no less than three percent nor more than five percent,
either as provided by the grantor in the governing instrument in the case of a grantor-created
unitrust, or otherwise taking into account the intentions of the grantor of the trust as expressed in
the governing instrument, the needs of the beneficiaries, general economic conditions, projected
current earnings and appreciation for the trust, and projected inflation and its impact on the trust.

G. Following the conversion of an income trust to a total return unitrust, or upon the
creation of a grantor-created unitrust, the trustee:

1. Shall treat the unitrust amount as if it were net income of the trust for purposes of
determining the amount available, from time to time, for distribution from the trust, and the
distribution of the unitrust amount shall be considered in full satisfaction of the distribution of all
of the net income of the trust;

2. May allocate to trust income for each taxable year of the trust, or portion thereof:

{H-neta. Net short-term capital gain described in I.R.C. § 1222-(5),26-U-S:C-8-1222(5),
for such year or portion thereof, but only to the extent that the amount so allocated together with
all other amounts allocated to trust income for such year or portion thereof does not exceed the
unitrust amount for such year or portion thereof; and

{H)-netb. Net long-term capital gain described in 1.R.C. § 1222-(7);-26-U-S-C-§-1222 (A,
for such year or portion thereof but only to the extent that the amount so allocated together with
all other amounts, including amounts described in-elause{H-ef-this subdivision_2 a, allocated to
trust income for such year, or portion thereof, does not exceed the unitrust amount for such year,
or portion thereof; and

3. Shall treat the unitrust amount as if it were income of the trust for purposes of
determining the amount of trustee compensation where the governing instrument directs that
such compensation be based wholly or partially on income.

H. In administering a total return unitrust, the trustee may, in-is_his sole discretion but
subject to the provisions of the governing instrument, determine: (i) if the trust is converted to a
total return unitrust, the effective date of the conversion; (ii) the timing of distributions, including
provisions for prorating a distribution for a short year in which a beneficiary's right to payments
commences or ceases; (iii) whether distributions are to be made in cash or in kind or partly in
cash and partly in kind; (iv) if the trust is converted to an income trust, the effective date of such
conversion; and (v) such other administrative matters as may be necessary or appropriate to carry
out the purposes of this section.

I. Conversion to a total return unitrust under the provisions of this section shall not affect
any other provision of the governing instrument, if any, regarding distributions of principal.
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J. Subject to the provisions of the governing instrument, this section shall be construed as
pertaining to the administration of a trust and shall be available to any trust that is administered
under Virginia law, regardless of the date the trust was created, unless:

1. The governing instrument reflects an intention that the current beneficiary or
beneficiaries are to receive an amount other than a reasonable current return from the trust;

2. The trust is a pooled income fund described in LLR.C. 8§ 642(c)(5)—26-U-S-C—S§
642(e}5), or a charitable-remainder trust described in 1.R.C. 8 664(d);26-U-S-C-5-664(d}; or

3. The governing instrument expressly prohibits use of this section by specific reference
to this section or expressly reflects the grantor's intent that net income not be calculated as a
unitrust amount. A provision in the governing instrument that "The provisions of §-55-2774:1
64.2-1003, Code of Virginia, as amended, or any corresponding provision of future law, shall not
be used in the administration of this trust," or "My trustee shall not determine the distributions to
the income beneficiary as a unitrust amount”, or similar words reflecting such intent shall be
sufficient to preclude the use of this section.

K. Any trustee or disinterested person who in good faith takes or fails to take any action
under this section shall not be liable to any person affected by such action or inaction, regardless
of whether such person received written notice as provided in this section and regardless of
whether such person was under a legal disability at the time of the delivery of such notice. Such
person's exclusive remedy shall be to obtain an order of the court directing the trustee to convert
an income trust to a total return unitrust, to convert from a total return unitrust to an income trust,
or to change the percentage used to calculate the unitrust amount.

Drafting note: Technical changes.

Article 2.
Decedent's Estate or Terminating Income Interest.

§-55-27#5 64.2-1004. Determination and distribution of net income.

After a decedent dies, in the case of an estate, or after an income interest in a trust ends,
the following rules apply:

1. A fiduciary of an estate or of a terminating income interest shall determine the amount
of net income and net principal receipts received from property specifically given to a
beneficiary under the rules in Articles 3 (8 64.2-1006 et seq.) through 5 (8-55-27% 64.2-1024 et
seq.)-which_of this chapter that apply to trustees and the rules in subdivision 5. The fiduciary
shall distribute the net income and net principal receipts to the beneficiary who is to receive the
specific property.

2. A fiduciary shall determine the remaining net income of a decedent's estate or a
terminating income interest under the rules in Articles 3 through 5-whieh that apply to trustees
and by:

a. Including in net income all income from property used to discharge liabilities;

175



b. Paying from income or principal, in the fiduciary's discretion, fees of attorneys,
accountants, and fiduciaries; court costs and other expenses of administration; and interest on
death taxes, but the fiduciary may pay those expenses from income of property passing to a trust
for which the fiduciary claims an estate tax marital or charitable deduction only to the extent that
the payment of those expenses from income will not cause the reduction or loss of the deduction;
and

c. Paying from principal all other disbursements made or incurred in connection with the
settlement of a decedent's estate or the winding up of a terminating income interest, including
debts, funeral expenses, disposition of remains, family allowances, and death taxes and related
penalties that are apportioned to the estate or terminating income interest by the will, the terms of
the trust, or applicable law.

3. A fiduciary shall distribute to a beneficiary who receives a pecuniary amount outright
the interest or any other amount provided by the will, the terms of the trust, or applicable law
from net income determined under subdivision 2 or from principal to the extent that net income
is insufficient. If a beneficiary is to receive a pecuniary amount outright from a trust after an
income interest ends and no interest or other amount is provided for by the terms of the trust or
applicable law, the fiduciary shall distribute the interest or other amount to which the beneficiary
would be entitled under applicable law if the pecuniary amount were required to be paid under a
will.

4. A fiduciary shall distribute the net income remaining after distributions required by
subdivision 3 in the manner described in 8-55-27476_64.2-1005 to all other beneficiaries,
including a beneficiary who receives a pecuniary amount in trust, even if the beneficiary holds an
unqualified power to withdraw assets from the trust or other presently exercisable general power
of appointment over the trust.

5. A fiduciary may not reduce principal or income receipts from property described in
subdivision 1 because of a payment described in 8-55-27#25 64.2-1024 or-§-55-277-26_64.2-
1025 to the extent that the will, the terms of the trust, or applicable law requires the fiduciary to
make the payment from assets other than the property or to the extent that the fiduciary recovers
or expects to recover the payment from a third party. The net income and principal receipts from
the property are determined by including all of the amounts the fiduciary receives or pays with
respect to the property, whether those amounts accrued or became due before, on, or after the
date of a decedent's death or an income interest's terminating event, and by making a reasonable
provision for amounts that the fiduciary believes the estate or terminating income interest may
become obligated to pay after the property is distributed.

Drafting note: Technical changes.

§-55-2746 64.2-1005. Distribution to residuary and remainder beneficiaries.
A. Each beneficiary described in subdivision 4 of §-55-27#5_64.2-1004 is entitled to
receive a portion of the net income equal to the beneficiary's fractional interest in undistributed
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principal assets, using values as of the distribution date. If a fiduciary makes more than one
distribution of assets to beneficiaries to whom this section applies, each beneficiary, including
one who does not receive part of the distribution, is entitled, as of each distribution date, to the
net income the fiduciary has received after the date of death or terminating event or earlier
distribution date but has not distributed as of the current distribution date.

B. In determining a beneficiary's share of net income, the following rules apply:

1. The beneficiary is entitled to receive a portion of the net income equal to the
beneficiary's fractional interest in the undistributed principal assets immediately before the
distribution date, including assets that later may be sold to meet principal obligations.

2. The beneficiary's fractional interest in the undistributed principal assets-must shall be
calculated without regard to property specifically given to a beneficiary and property required to
pay pecuniary amounts not in trust.

3. The beneficiary's fractional interest in the undistributed principal assets-must shall be
calculated on the basis of the aggregate value of those assets as of the distribution date without
reducing the value by any unpaid principal obligation.

4. The distribution date for purposes of this section may be the date as of which the
fiduciary calculates the value of the assets if that date is reasonably near the date on which assets
are actually distributed.

C. If a fiduciary does not distribute all of the collected but undistributed net income to
each person as of a distribution date, the fiduciary shall maintain appropriate records showing the
interest of each beneficiary in that net income.

D. A fiduciary may apply the rules in this section, to the extent that the fiduciary
considers it appropriate, to net gain or loss realized after the date of death or terminating event or
earlier distribution date from the disposition of a principal asset if this section applies to the
income from the asset.

Drafting note: Technical changes.

Article 3.
Apportionment at Beginning and End of Income Interest.

8-55-2747 64.2-1006. When right to income begins and ends.

A. An income beneficiary is entitled to net income from the date on which the income
interest begins. An income interest begins on the date specified in the terms of the trust or, if no
date is specified, on the date an asset becomes subject to a trust or successive income interest.

B. An asset becomes subject to a trust:

1. On the date it is transferred to the trust in the case of an asset that is transferred to a
trust during the transferor's life;

2. On the date of a testator's death in the case of an asset that becomes subject to a trust
by reason of a will, even if there is an intervening period of administration of the testator's estate;
or

177



3. On the date of an individual's death in the case of an asset that is transferred to a
fiduciary by a third party because of the individual's death.

C. An asset becomes subject to a successive income interest on the day after the
preceding income interest ends, as determined under subsection D, even if there is an intervening
period of administration to wind up the preceding income interest.

D. An income interest ends on the day before an income beneficiary dies or another
terminating event occurs, or on the last day of a period during which there is no beneficiary to
whom a trustee may distribute income.

Drafting note: No change.

8-55-277.8 64.2-1007. Apportionment of receipts and disbursements when decedent dies
or income interest begins.

A. A trustee shall allocate an income receipt or disbursement other than one to which
subdivision 1 of 8-55-27%5 64.2-1004 applies to principal if its due date occurs before a
decedent dies in the case of an estate or before an income interest begins in the case of a trust or
successive income interest.

B. A trustee shall allocate an income receipt or disbursement to income if its due date
occurs on or after the date on which a decedent dies or an income interest begins and it is a
periodic due date. An income receipt or disbursement-ust shall be treated as accruing from day
to day if its due date is not periodic or it has no due date. The portion of the receipt or
disbursement accruing before the date on which a decedent dies or an income interest begins
must shall be allocated to principal and the balance-must shall be allocated to income.

C. An item of income or an obligation is due on the date the payer is required to make a
payment. If a payment date is not stated, there is no due date for the purposes of this chapter.
Distributions to shareholders or other owners from an entity to which 8-55-27710 64.2-1009
applies are deemed to be due on the date fixed by the entity for determining who is entitled to
receive the distribution or, if no date is fixed, on the declaration date for the distribution. A due
date is periodic for receipts or disbursements that-must shall be paid at regular intervals under a
lease or an obligation to pay interest or if an entity customarily makes distributions at regular
intervals.

Drafting note: Technical changes.

8-55-2749 64.2-1008. Apportionment when income interest ends.

A. In this section, "undistributed income™ means net income received before the date on
which an income interest ends. The term does not include an item of income or expense that is
due or accrued or net income that has been added or is required to be added to principal under
the terms of the trust.

B. When a mandatory income interest ends, the trustee shall pay to a mandatory income
beneficiary who survives that date, or the estate of a deceased mandatory income beneficiary
whose death causes the interest to end, the beneficiary's share of the undistributed income that is
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not disposed of under the terms of the trust unless the beneficiary has an unqualified power to
revoke more than five percent of the trust immediately before the income interest ends. In the
latter case, the undistributed income from the portion of the trust that may be revoked-must shall
be added to principal.

C. When a trustee's obligation to pay a fixed annuity or a fixed fraction of the value of the
trust's assets ends, the trustee shall prorate the final payment if and to the extent required by
applicable law to accomplish a purpose of the trust or its settlor relating to income, gift, estate, or
other tax requirements.

Drafting note: Technical changes.

Article 4.
Allocation of Receipts During Administration of Trust.
Part 1.
Receipts from Entities.

§-55-27710 64.2-1009. Character of receipts.

A. In this section, "entity" means a corporation, partnership, limited liability company,
regulated investment company, real estate investment trust, common trust fund, or any other
organization in which a trustee has an interest other than a trust or estate to which §-55-27711
64.2-1010 applies, a business or activity to which 8-55-27712 64.2-1011 applies, or an asset-
backed security to which §-55-277-24 64.2-1023 applies.

B. Except as otherwise provided in this section, a trustee shall allocate to income money
received from an entity.

C. A trustee shall allocate the following receipts from an entity to principal:

1. Property other than money;

2. Money received in one distribution or a series of related distributions in exchange for
part or all of a trust's interest in the entity;

3. Money received in total or partial liquidation of the entity; and

4. Money received from an entity that is a regulated investment company or a real estate
investment trust if the money distributed is a capital gain dividend for federal income tax
purposes.

D. Money is received in partial liquidation:

1. To the extent that the entity, at or near the time of a distribution, indicates that it is a
distribution in partial liquidation; or

2. If the total amount of money and property received in a distribution or series of related
distributions is greater than twenty percent of the entity's gross assets, as shown by the entity's
year-end financial statements immediately preceding the initial receipt.

E. Money is not received in partial liquidation, nor may it be taken into account under
subdivision D 2, to the extent that it does not exceed the amount of income tax that a trustee or
beneficiary-must shall pay on taxable income of the entity that distributes the money.
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F. A trustee may rely upon a statement made by an entity about the source or character of
a distribution if the statement is made at or near the time of distribution by the entity's board of
directors or other person or group of persons authorized to exercise powers to pay money or
transfer property comparable to those of a corporation's board of directors.

Drafting note: Technical changes.

§-55-27#11 64.2-1010. Distribution from trust or estate.

A trustee shall allocate to income an amount received as a distribution of income from a
trust or an estate in which the trust has an interest other than a purchased interest, and shall
allocate to principal an amount received as a distribution of principal from such a trust or estate.
If a trustee purchases an interest in a trust that is an investment entity, or a decedent or donor
transfers an interest in such a trust to a trustee, 8-55-27710 64.2-1009 or-§-55-277-24 64.2-1023
applies to a receipt from the trust.

Drafting note: Technical changes.

8-55-27412 64.2-1011. Business and other activities conducted by trustee.

A. If a trustee who conducts a business or other activity determines that it is in the best
interest of all the beneficiaries to account separately for the business or activity instead of
accounting for it as part of the trust's general accounting records, the trustee may maintain
separate accounting records for its transactions, whether or not its assets are segregated from
other trust assets.

B. A trustee who accounts separately for a business or other activity may determine the
extent to which its net cash receipts-must shall be retained for working capital, the acquisition or
replacement of fixed assets, and other reasonably foreseeable needs of the business or activity,
and the extent to which the remaining net cash receipts are accounted for as principal or income
in the trust's general accounting records. If a trustee sells assets of the business or other activity,
other than in the ordinary course of the business or activity, the trustee shall account for the net
amount received as principal in the trust's general accounting records to the extent the trustee
determines that the amount received is no longer required in the conduct of the business.

C. Activities for which a trustee may maintain separate accounting records include:

1. Retail, manufacturing, service, and other traditional business activities;

2. Farming;

3. Raising and selling livestock and other animals;

4. Management of rental properties;

5. Extraction of minerals and other natural resources;

6. Timber operations; and

7. Activities to which 8-55-27#23 64.2-1022 applies.

Drafting note: Technical changes.
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Part 2.
Receipts Not Normally Apportioned.

§55-277-13 64.2-1012. Principal receipts.

A trustee shall allocate to principal:

1. To the extent not allocated to income under this chapter, assets received from a
transferor during the transferor's lifetime, a decedent's estate, a trust with a terminating income
interest, or a payer under a contract naming the trust or its trustee as beneficiary;

2. Money or other property received from the sale, exchange, liquidation, or change in
form of a principal asset, including realized profit, subject to this article;

3. Amounts recovered from third parties to reimburse the trust because of disbursements
described in subdivision A 7 of §8-55-27726_64.2-1025 or for other reasons to the extent not
based on the loss of income;

4. Proceeds of property taken by eminent domain, but a separate award made for the loss
of income with respect to an accounting period during which a current income beneficiary had a
mandatory income interest is income;

5. Net income received in an accounting period during which there is no beneficiary to
whom a trustee may or-must shall distribute income; and

6. Other receipts as provided in §8-55-27717 64.2-1016 through-55-27#24 64.2-1023.

Drafting note: Technical changes.

§55-277.14 64.2-1013. Rental property.

To the extent that a trustee accounts for receipts from rental property pursuant to this
section, the trustee shall allocate to income an amount received as rent of real or personal
property, including an amount received for cancellation or renewal of a lease. An amount
received as a refundable deposit, including a security deposit or a deposit that is to be applied as
rent for future periods,+must shall be added to principal and held subject to the terms of the lease
and is not available for distribution to a beneficiary until the trustee's contractual obligations
have been satisfied with respect to that amount.

Drafting note: Technical changes.

§8-55-27#15 64.2-1014. Obligation to pay money.

A. An amount received as interest, whether determined at a fixed, variable, or floating
rate, on an obligation to pay money to the trustee, including an amount received as consideration
for prepaying principal,-must shall be allocated to income without any provision for amortization
of premium.

B. A trustee shall allocate to principal an amount received from the sale, redemption, or
other disposition of an obligation to pay money to the trustee more than one year after it is
purchased or acquired by the trustee, including an obligation whose purchase price or value
when it is acquired is less than its value at maturity. If the obligation matures within one year
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after it is purchased or acquired by the trustee, an amount received in excess of its purchase price
or its value when acquired by the trust-must shall be allocated to income.

C. This section does not apply to an obligation to which 88-55-27718 64.2-1017;-55-
27719, 55-277.20,- 55-277.21 through 64.2-1020,-55-27423 8§ 64.2-1022, or §-55-27/24 64.2-
1023 applies.

Drafting note: Technical changes.

8-55-27416 64.2-1015. Insurance policies and similar.

A. Except as otherwise provided in subsection B, a trustee shall allocate to principal the
proceeds of a life insurance policy or other contract in which the trust or its trustee is named as
beneficiary, including a contract that insures the trust or its trustee against loss for damage to,
destruction of, or loss of title to a trust asset. The trustee shall allocate dividends on an insurance
policy to income if the premiums on the policy are paid from income, and to principal if the
premiums are paid from principal.

B. A trustee shall allocate to income proceeds of a contract that insures the trustee against
loss of occupancy or other use by an income beneficiary, loss of income, or, subject to 8-55-
27722 64.2-1011, loss of profits from a business.

C. This section does not apply to a contract to which §55-27718 64.2-1017 applies.

Drafting note: Technical changes.

Part 3.
Receipts Normally Apportioned.

8-55-27#17 64.2-1016. Insubstantial allocations not required.

If a trustee determines that an allocation between principal and income required by 88-55-
2F718,-55-2F719,-55-277.20,-55-27+21; 64.2-1017 through 64.2-1020 or §8-55-27+24 _64.2-
1023 is insubstantial, the trustee may allocate the entire amount to principal unless one of the
circumstances described in subsection C of §-55-27#4 64.2-1002 applies to the allocation. This
power may be exercised by a cotrustee in the circumstances described in subsection D of §-55-
2774 64.2-1002 and may be released for the reasons and in the manner described in subsection E
of §-55-27#4 64.2-1002. An allocation is presumed to be insubstantial if:

1. The amount of the allocation would increase or decrease net income in an accounting
period, as determined before the allocation, by less than-ten 10 percent; or

2. The value of the asset producing the receipt for which the allocation would be made is
less than-ten_10 percent of the total value of the trust's assets at the beginning of the accounting
period.

Drafting note: Technical changes.

8-55-277-18 64.2-1017. Deferred compensation, annuities, and similar payments.

A. In this section, "payment” means a payment that a trustee may receive over a fixed
number of years or during the life of one or more individuals because of services rendered or
property transferred to the payer in exchange for future payments. The term includes a payment
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made in money or property from the payer's general assets or from a separate fund created by the
payer, including a private or commercial annuity, an individual retirement account, and a
pension, profit-sharing, stock-bonus, or stock-ownership plan. For purposes of subsections D, E,
F, and G, the term also includes any payment from a separate fund, regardless of the reason for
the payment.

B. To the extent that a payment is characterized as interest or a dividend or a payment
made in lieu of interest or a dividend, a trustee shall allocate it to income. The trustee shall
allocate to principal the balance of the payment and any other payment received in the same
accounting period that is not characterized as interest, a dividend, or an equivalent payment.

C. If no part of a payment is characterized as interest, a dividend, or an equivalent
payment, and all or part of the payment is required to be made, a trustee shall allocate to income
ten_10 percent of the part that is required to be made during the accounting period and the
balance to principal. If no part of a payment is required to be made or the payment received is the
entire amount to which the trustee is entitled, the trustee shall allocate the entire payment to
principal. For purposes of this subsection, a payment is not "required to be made" to the extent
that it is made because the trustee exercises a right of withdrawal.

D. Except as otherwise provided in subsection E, subsections F and G apply, and
subsections B and C do not apply, in determining the allocation of a payment made from a
separate fund to:

1. A trust to which an election to qualify for a marital deduction under § 2056(b)(7) of the
Internal Revenue Code of 1986, as amended, has been made; or

2. A trust that qualifies for the marital deduction under 8 2056(b)(5) of the Internal
Revenue Code of 1986, as amended.

E. Subsections D, F, and G do not apply if and to the extent that the series of payments
would, without the application of subsection D, qualify for the marital deduction under §
2056(b)(7)(C) of the Internal Revenue Code of 1986, as amended.

F. A trustee shall determine the internal income of each separate fund for the accounting
period as if the separate fund were a trust subject to this—Aet_chapter. Upon request of the
surviving spouse, the trustee shall demand that the person administering the separate fund
distribute the internal income to the trust. The trustee shall allocate a payment from the separate
fund to income to the extent of the internal income of the separate fund and distribute that
amount to the surviving spouse. The trustee shall allocate the balance of the payment to
principal. Upon request of the surviving spouse, the trustee shall allocate principal to income to
the extent the internal income of the separate fund exceeds payments made from the separate
fund to the trust during the accounting period.

G. If a trustee cannot determine the internal income of a separate fund but can determine
the value of the separate fund, the internal income of the separate fund is deemed to equal at least
four percent of the fund's value, according to the most recent statement of value preceding the
beginning of the accounting period. If the trustee can determine neither the internal income of the
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separate fund nor the fund's value, the internal income of the fund is deemed to equal the product
of the interest rate and the present value of the expected future payments, as determined under 8§
7520 of the Internal Revenue Code of 1986, as amended, for the month preceding the accounting
period for which the computation is made.

H. Subsections D, E, F and G apply to a trust described in subsection D on and after the
following dates: (i) if the trust is not funded as of July 1, 2009, the date of the decedent's death,
(ii) if the trust is initially funded in the calendar year beginning January 1, 2009, the date of the
decedent's death, or (iii) if the trust is not described in (i) or (ii), January 1, 2009.

I. This section does not apply to a payment to which §-55-27719 64.2-1018 applies.

Drafting note: Technical changes.

§55-277.19 64.2-1018. Liquidating asset.

A. In this section, "liquidating asset” means an asset whose value will diminish or
terminate because the asset is expected to produce receipts for a period of limited duration. The
term includes a leasehold, patent, copyright, or royalty right, and a right to receive payments
during a period of more than one year under an arrangement that does not provide for the
payment of interest on the unpaid balance. The term does not include a payment subject to §-55-
27#18 64.2-1017, resources subject to §-55-27720 64.2-1019, timber subject to §-55-27721
64.2-1020, an activity subject to 8-55-277.23 64.2-1022, an asset subject to §-55-277.24 64.2-
1023, or any asset for which the trustee establishes a reserve for depreciation under 8-55-2772%
64.2-1026.

B. A trustee shall allocate to income-ten 10 percent of the receipts from a liquidating
asset and the balance to principal.

Drafting note: Technical changes.

8-55-27#.20 64.2-1019. Minerals, water, and other natural resources.

A. To the extent that a trustee accounts for receipts from an interest in minerals or other
natural resources pursuant to this section, the trustee shall allocate them as follows:

1. If received as nominal delay rental or nominal annual rent on a lease, a receipt-must
shall be allocated to income.

2. If received from a production payment, a receipt-aust shall be allocated to income if
and to the extent that the agreement creating the production payment provides a factor for
interest or its equivalent. The balance-must shall be allocated to principal.

3. If an amount received as a royalty, shut-in-well payment, take-or-pay payment, bonus,
or delay rental is more than nominal,-rinety 90 percent-must shall be allocated to principal and
the balance to income.

4. If an amount is received from a working interest or any other interest not provided for
in subdivision 1, 2, or 3,-rinety 90 percent of the net amount received-must shall be allocated to
principal and the balance to income.
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B. An amount received on account of an interest in water that is renewable-must shall be
allocated to income. If the water is not renewable,-nirety 90 percent of the amount-must shall be
allocated to principal and the balance to income.

C. This chapter applies whether or not a decedent or donor was extracting minerals,
water, or other natural resources before the interest became subject to the trust.

D. If a trust owns an interest in minerals, water, or other natural resources on January 1,
2000, the trustee may allocate receipts from the interest as provided in this chapter or in the
manner used by the trustee before January 1, 2000. If the trust acquires an interest in minerals,
water, or other natural resources after January 1, 2000, the trustee shall allocate receipts from the
interest as provided in this chapter.

Drafting note: Technical changes.

§-55-27#21 64.2-1020. Timber.

A. To the extent that a trustee accounts for receipts from the sale of timber and related
products pursuant to this section, the trustee shall allocate the net receipts:

1. To income to the extent that the amount of timber removed from the land does not
exceed the rate of growth of the timber during the accounting periods in which a beneficiary has
a mandatory income interest;

2. To principal to the extent that the amount of timber removed from the land exceeds the
rate of growth of the timber or the net receipts are from the sale of standing timber;

3. To or between income and principal if the net receipts are from the lease of timberland
or from a contract to cut timber from land owned by a trust, by determining the amount of timber
removed from the land under the lease or contract and applying the rules in subdivision 1 or 2; or

4. To principal to the extent that advance payments, bonuses, and other payments are not
allocated pursuant to subdivision 1, 2 or 3.

B. In determining net receipts to be allocated pursuant to subsection A, a trustee shall
deduct and transfer to principal a reasonable amount for depletion.

C. This chapter applies whether or not a decedent or transferor was harvesting timber
from the property before it became subject to the trust.

D. If a trust owns an interest in timberland on January 1, 2000, the trustee may allocate
net receipts from the sale of timber and related products as provided in this chapter or in the
manner used by the trustee before January 1, 2000. If the trust acquires an interest in timberland
after January 1, 2000, the trustee shall allocate net receipts from the sale of timber and related
products as provided in this chapter.

Drafting note: No change.

8-55-27#22 64.2-1021. Property not productive of income.

A. If a marital deduction is allowed for all or part of a trust whose assets consist
substantially of property that does not provide the spouse with sufficient income from or use of
the trust assets, and if the amounts that the trustee transfers from principal to income under 8-55-
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| 27+4 64.2-1002 and distributes to the spouse from principal pursuant to the terms of the trust are
insufficient to provide the spouse with the beneficial enjoyment required to obtain the marital
deduction, the spouse may require the trustee to make property productive of income, convert
property within a reasonable time, or exercise the power conferred by subsection A of §-55-27#4
64.2-1002. The trustee may decide which action or combination of actions to take.

B. In cases not governed by subsection A, proceeds from the sale or other disposition of
an asset are principal without regard to the amount of income the asset produces during any
accounting period.

Drafting note: Technical changes.

| 8-55-274.23 64.2-1022. Derivatives and options.
A. In this section, "derivative" means a contract or financial instrument or a combination

| of contracts and financial instruments—whieh_that gives a trust the right or obligation to
participate in some or all changes in the price of a tangible or intangible asset or group of assets,
or changes in a rate, an index of prices or rates, or other market indicator for an asset or a group
of assets.

| B. To the extent that a trustee does not account under 8-55-27712 64.2-1011 for
transactions in derivatives, the trustee shall allocate to principal receipts from and disbursements
made in connection with those transactions.

C. If a trustee grants an option to buy property from the trust, whether or not the trust
owns the property when the option is granted, grants an option that permits another person to sell
property to the trust, or acquires an option to buy property for the trust or an option to sell an
asset owned by the trust, and the trustee or other owner of the asset is required to deliver the
asset if the option is exercised, an amount received for granting the option—must_shall be
allocated to principal. An amount paid to acquire the option-must shall be paid from principal. A
gain or loss realized upon the exercise of an option, including an option granted to a settlor of the

| trust for services rendered,+nust shall be allocated to principal.

Drafting note: Technical changes.

| 8-55-274.24 64.2-1023. Asset-backed securities.

A. In this section, "asset-backed security” means an asset whose value is based upon the
right it gives the owner to receive distributions from the proceeds of financial assets that provide
collateral for the security. The term includes an asset that gives the owner the right to receive
from the collateral financial assets only the interest or other current return or only the proceeds
other than interest or current return. The term does not include an asset to which §-55-27710
64.2-1009 or-8-55-277-18 64.2-1017 applies.

B. If a trust receives a payment from interest or other current return and from other
proceeds of the collateral financial assets, the trustee shall allocate to income the portion of the

| payment-whiech that the payer identifies as being from interest or other current return and shall
allocate the balance of the payment to principal.
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C. If a trust receives one or more payments in exchange for the trust's entire interest in an
asset-backed security in one accounting period, the trustee shall allocate the payments to
principal. If a payment is one of a series of payments that will result in the liquidation of the
trust's interest in the security over more than one accounting period, the trustee shall allocate-ten
10 percent of the payment to income and the balance to principal.

Drafting note: Technical changes.

Article 5.
Allocation of Disbursements During Administration of Trust.

§-55-27425 64.2-1024. Disbursements from income.

A trustee shall make the following disbursements from income to the extent that they are
not disbursements to which subdivision 2 b or 2 ¢ of 8-55-27#5 64.2-1004 applies:

1. One-half of the regular compensation of the trustee and of any person providing
investment advisory or custodial services to the trustee;

2. One-half of all expenses for accountings, judicial proceedings, or other matters that
involve both the income and remainder interests;

3. All of the other ordinary expenses incurred in connection with the administration,
management, or preservation of trust property and the distribution of income, including interest,
ordinary repairs, regularly recurring taxes assessed against principal, and expenses of a
proceeding or other matter that concerns primarily the income interest; and

4. Recurring premiums on insurance covering the loss of a principal asset or the loss of
income from or use of the asset.

Drafting note: Technical changes.

8-55-274.26 64.2-1025. Disbursements from principal.

A. A trustee shall make the following disbursements from principal:

1. The remaining one-half of the disbursements described in subdivisions 1 and 2 of §-55-
27425 64.2-1024;

2. All of the trustee's compensation calculated on principal as a fee for acceptance,
distribution, or termination, and disbursements made to prepare property for sale;

3. Payments on the principal of a trust debt;

4. Expenses of a proceeding that concerns primarily principal, including a proceeding to
construe the trust or to protect the trust or its property;

5. Premiums paid on a policy of insurance not described in subdivision 4 of §-55-27#25
64.2-1024 of which the trust is the owner and beneficiary;

6. Estate, inheritance, and other transfer taxes, including penalties, apportioned to the
trust; and

7. Disbursements related to environmental matters, including reclamation, assessing
environmental conditions, remedying and removing environmental contamination, monitoring
remedial activities and the release of substances, preventing future releases of substances,
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collecting amounts from persons liable or potentially liable for the costs of those activities,
penalties imposed under environmental laws or regulations and other payments made to comply
with those laws or regulations, statutory or common law claims by third parties, and defending
claims based on environmental matters.

B. If a principal asset is encumbered with an obligation that requires income from that
asset to be paid directly to the creditor, the trustee shall transfer from principal to income an
amount equal to the income paid to the creditor in reduction of the principal balance of the
obligation.

Drafting note: Technical changes.

8-55-277.27 64.2-1026. Transfers from income to principal for depreciation.

A. In this section, "depreciation” means a reduction in value due to wear, tear, decay,
corrosion, or gradual obsolescence of a fixed asset having a useful life of more than one year.

B. A trustee may transfer to principal a reasonable amount of the net cash receipts from a
principal asset that is subject to depreciation, but may not transfer any amount for depreciation:

1. Of that portion of real property used or available for use by a beneficiary as a residence
or of tangible personal property held or made available for the personal use or enjoyment of a
beneficiary;

2. During the administration of a decedent's estate; or

3. Under this section if the trustee is accounting under 8-55-27712 64.2-1011 for the
business or activity in which the asset is used.

C. An amount transferred to principal need not be held as a separate fund.

Drafting note: Technical changes.

8-55-274.28 64.2-1027. Transfers from income to reimburse principal.

A. If a trustee makes or expects to make a principal disbursement described in this
section, the trustee may transfer an appropriate amount from income to principal in one or more
accounting periods to reimburse principal or to provide a reserve for future principal
disbursements.

B. Principal disbursements to which subsection A applies include the following, but only
to the extent that the trustee has not been and does not expect to be reimbursed by a third party:

1. An amount chargeable to income but paid from principal because it is unusually large,
including extraordinary repairs;

2. A capital improvement to a principal asset, whether in the form of changes to an
existing asset or the construction of a new asset, including special assessments;

3. Disbursements made to prepare property for rental, including tenant allowances,
leasehold improvements, and broker's commissions;

4. Periodic payments on an obligation secured by a principal asset to the extent that the
amount transferred from income to principal for depreciation is less than the periodic payments;
and
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5. Disbursements described in subdivision A 7 of 8-55-277-26 64.2-1025.

C. If the asset whose ownership gives rise to the disbursements becomes subject to a
successive income interest after an income interest ends, a trustee may continue to transfer
amounts from income to principal as provided in subsection A.

Drafting note: Technical changes.

§-55-277.29 64.2-1028. Income taxes.

A. A tax required to be paid by a trustee based on receipts allocated to income-must shall
be paid from income.

B. A tax required to be paid by a trustee based on receipts allocated to principal-must
shall be paid from principal, even if the tax is called an income tax by the taxing authority.

C. A tax required to be paid by a trustee on the trust's share of an entity's taxable income
must shall be paid:

1. From income to the extent that receipts from the entity are allocated only to income;

2. From principal to the extent that receipts from the entity are allocated only to principal;

3. Proportionately from principal and income to the extent that receipts from the entity
are allocated to both income and principal; and

4. From principal to the extent that the tax exceeds the total receipts from the entity.

D. After applying subsections A through C, the trustee shall adjust income or principal
receipts to the extent that the trust's taxes are reduced because the trust receives a deduction for
payments made to a beneficiary.

Drafting note: Technical changes.

8-55-27#30.64.2-1029. Adjustments between principal and income because of taxes.

A. A fiduciary may make adjustments between principal and income to offset the shifting
of economic interests or tax benefits between income beneficiaries and remainder beneficiaries
which that arise from:

1. Elections and decisions, other than those described in subsection B, that the fiduciary
makes from time to time regarding tax matters;

2. An income tax or any other tax that is imposed upon the fiduciary or a beneficiary as a
result of a transaction involving or a distribution from the estate or trust; or

3. The ownership by an estate or trust of an interest in an entity whose taxable income,
whether or not distributed, is includable in the taxable income of the estate, trust, or a
beneficiary.

B. If the amount of an estate tax marital deduction or charitable contribution deduction is
reduced because a fiduciary deducts an amount paid from principal for income tax purposes
instead of deducting it for estate tax purposes, and as a result estate taxes paid from principal are
increased and income taxes paid by an estate, trust, or beneficiary are decreased, each estate,
trust, or beneficiary that benefits from the decrease in income tax shall reimburse the principal
from which the increase in estate tax is paid. The total reimbursement—must_shall equal the
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increase in the estate tax to the extent that the principal used to pay the increase would have
qualified for a marital deduction or charitable contribution deduction but for the payment. The
proportionate share of the reimbursement for each estate, trust, or beneficiary whose income
taxes are reduced-must shall be the same as its proportionate share of the total decrease in
income tax. An estate or trust shall reimburse principal from income.

Drafting note: Technical changes.

Article 6.
Miscellaneous Provisions.

8-55-27431 64.2-1030. Expenses and receipts; nontrust estates.

A. The provisions of this chapter concerning the allocation and apportionment of receipts
and expenses to principal and income shall govern the allocation and apportionment of receipts
and expenses between a tenant and a remainderman where no trust has been created, except as
otherwise provided in subsection B or C, and except for any provision that requires the exercise
of a discretionary power by a trustee.

B. The cost of, or special taxes or assessments for, an improvement representing an
addition of value to property forming part of the principal shall be paid by the tenant, when such
improvement cannot reasonably be expected to outlast the estate of the tenant. In all other cases a
portion thereof only shall be paid by the tenant, while the remainder shall be paid by the
remainderman. Such portion shall be ascertained by taking that percentage of the total-which that
is found by dividing the present value of the tenant's estate by the present value of an estate
corresponding to the reasonably expected duration of the improvement. The computation of
present values of the estate shall be made on the expectancy basis set forth in § 55-269.1 and no
other evidence of duration or expectancy shall be considered. When either tenant or
remainderman has incurred an expense for the benefit of his own estate and without the consent
or agreement of the other, he shall pay such expense in full.

C. The rules of this section are subject to any agreement of the parties.

Drafting note: Technical changes.

8-55-27#32 64.2-1031. Uniformity of application and construction.

In applying and construing this-Aet uniform act, consideration shall be given to the need
to promote uniformity of the law with respect to its subject matter among States that enact it.

Drafting note: Technical changes.

8-55-277-33 64.2-1032. Application of chapter to existing trusts decedent's estates and
nontrust estates.

This chapter applies to every trust, decedent's estate, or nontrust estate existing on
January 1, 2000, except as otherwise expressly provided in the will or the terms of the trust, any
other governing document, or in this chapter.

Drafting note: Technical changes.
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Article 1.2CHAPTER 11.
Uniterm-Prudent-Management-of-tastitutional-Furds-ActUNIFORM PRUDENT
MANAGEMENT OF INSTITUTIONAL FUNDS ACT.

Drafting note: Existing Article 1.2 of Chapter 15 of Title 55 has been relocated to
proposed Chapter 11 of Subtitle 111 of Title 64.2. Proposed Subtitle 111 collects the various
provisions dealing with trusts.

Existing Article 1.2 is based on the Uniform Prudent Management of Institutional
Funds Act promulgated by the National Conference of Commissioners on Uniform State
Laws in 2006, and there is little variation between the language of the Act as promulgated
and as adopted in Virginia.

Drafting note: This section is deleted as unnecessary because of the title-wide
application of § 1-244, which states that the caption of a subtitle, chapter, or article serves
as a short title citation.

§-55-268:12 64.2-1100. Definitions.

In this-article chapter:

"Charitable purpose™ means the relief of poverty, the advancement of education or
religion, the promotion of health, the promotion of a governmental or municipal purpose, or any
other purpose the achievement of which is beneficial to the community.

"Endowment fund" means an institutional fund or part thereof that, under the terms of a
gift instrument, is not wholly expendable by the institution on a current basis. The term does not
include assets that an institution designates as an endowment fund for its own use.

"Gift instrument” means a record or records, including an institutional solicitation, under
which property is granted to, transferred to, or held by an institution as an institutional fund.

"Institution™ means:

1. A person, other than an individual, organized and operated exclusively for charitable
purposes;

2. A government or governmental subdivision, agency, or instrumentality, to the extent
that it holds funds exclusively for a charitable purpose; or

3. A trust that had both charitable and noncharitable interests, after all noncharitable
interests have terminated.

"Institutional fund” means a fund held by an institution exclusively for charitable
purposes. The term does not include:

1. Program-related assets;

2. A fund held for an institution by a trustee that is not an institution, unless the fund is
held by the trustee as a component trust of a community trust or foundation; or

3. A fund in which a beneficiary that is not an institution has an interest, other than an
interest that could arise upon violation or failure of the purposes of the fund.
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"Person” means an individual, corporation, business trust, estate, trust, partnership,
limited liability company, association, joint venture, public corporation, government or
governmental subdivision, agency, or instrumentality, or any other legal or commercial entity.

"Program-related asset" means an asset held by an institution primarily to accomplish a
charitable purpose of the institution and not primarily for investment.

"Record" means information that is inscribed on a tangible medium or that is stored in an
electronic or other medium and is retrievable in perceivable form.

Drafting note: Technical changes.

§-55-268:13 64.2-1101. Standard of conduct in managing and investing institutional fund.

A. Subject to the intent of a donor expressed in a gift instrument, an institution, in
managing and investing an institutional fund, shall consider the charitable purposes of the
institution and the purposes of the institutional fund.

B. In addition to complying with the duty of loyalty imposed by law other than this
article_chapter, each person responsible for managing and investing an institutional fund shall
manage and invest the fund in good faith and with the care an ordinarily prudent person in a like
position would exercise under similar circumstances.

C. In managing and investing an institutional fund, an institution:

1. May incur only costs that are appropriate and reasonable in relation to the assets, the
purposes of the institution, and the skills available to the institution; and

2. Shall make a reasonable effort to verify facts relevant to the management and
investment of the fund.

D. An institution may pool two or more institutional funds for purposes of management
and investment.

E. Except as otherwise provided by a gift instrument, the following rules apply:

1. In managing and investing an institutional fund, the following factors, if relevant, shall
be considered:

a. General economic conditions;

b. The possible effect of inflation or deflation;

c. The expected tax consequences, if any, of investment decisions or strategies;

d. The role that each investment or course of action plays within the overall investment
portfolio of the fund;

e. The expected total return from income and the appreciation of investments;

f. Other resources of the institution;

g. The needs of the institution and the fund to make distributions and to preserve capital;
and

h. An asset's special relationship or special value, if any, to the charitable purposes of the
institution.
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2. Management and investment decisions about an individual asset shall be made not in
isolation but rather in the context of the institutional fund's portfolio of investments as a whole
and as a part of an overall investment strategy having risk and return objectives reasonably suited
to the fund and to the institution.

3. Except as otherwise provided by law other than this-article chapter, an institution may
invest in any kind of property or type of investment consistent with this section.

4. An institution shall diversify the investments of an institutional fund unless the
institution reasonably determines that, because of special circumstances, the purposes of the fund
are better served without diversification.

5. Within a reasonable time after receiving property, an institution shall make and carry
out decisions concerning the retention or disposition of the property or to rebalance a portfolio,
in order to bring the institutional fund into compliance with the purposes, terms, and distribution
requirements of the institution as necessary to meet other circumstances of the institution and the
requirements of this-article chapter.

6. A person that has special skills or expertise, or is selected in reliance upon the person's
representation that the person has special skills or expertise, has a duty to use those skills or that
expertise in managing and investing institutional funds.

Drafting note: Technical changes.

8-55-268-14 64.2-1102. Appropriation for expenditure or accumulation of endowment
fund; rules of construction.

A. Subject to the intent of a donor expressed in the gift instrument, an institution may
appropriate for expenditure or accumulate so much of an endowment fund as the institution
determines is prudent for the uses, benefits, purposes, and duration for which the endowment
fund is established. Unless stated otherwise in the gift instrument, the assets in an endowment
fund are donor-restricted assets until appropriated for expenditure by the institution. In making a
determination to appropriate or accumulate, the institution shall act in good faith, with the care
that an ordinarily prudent person in a like position would exercise under similar circumstances,
and shall consider, if relevant, the following factors:

1. The duration and preservation of the endowment fund,;

2. The purposes of the institution and the endowment fund;

3. General economic conditions;

4. The possible effect of inflation or deflation;

5. The expected total return from income and the appreciation of investments;

6. Other resources of the institution; and

7. The investment policy of the institution.

B. To limit the authority to appropriate for expenditure or accumulate under subsection
A, a gift instrument shall specifically state the limitation.
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C. Terms in a gift instrument designating a gift as an endowment, or a direction or
authorization in the gift instrument to use only "income,” “interest,” "dividends," or "rents,
issues, or profits,” or "to preserve the principal intact,” or words of similar import:

1. Create an endowment fund of permanent duration unless other language in the gift
instrument limits the duration or purposes of the fund; and

2. Do not otherwise limit the authority to appropriate for expenditure or accumulate under
subsection A.

Drafting note: No change.

§-55-268:15 64.2-1103. Delegation of management and investment functions.

A. Subject to any specific limitation set forth in a gift instrument or in law other than this
article chapter, an institution may delegate to an external agent the management and investment
of an institutional fund to the extent that an institution could prudently delegate under the
circumstances. An institution shall act in good faith, with the care that an ordinarily prudent
person in a like position would exercise under similar circumstances, in:

1. Selecting an agent;

2. Establishing the scope and terms of the delegation, consistent with the purposes of the
institution and the institutional fund; and

3. Periodically reviewing the agent's actions in order to monitor the agent's performance
and compliance with the scope and terms of the delegation.

B. In performing a designated function, an agent owes a duty to the institution to exercise
reasonable care to comply with the scope and terms of the delegation.

C. An institution that complies with subsection A is not liable for the decisions or actions
of an agent to which the function was delegated.

D. By accepting delegation of a management or investment function from an institution
that is subject to the laws of the Commonwealth, an agent submits to the jurisdiction of the
courts of the Commonwealth in all proceedings arising from or related to the delegation or the
performance of the delegated function.

E. An institution may delegate management and investment functions to its committees,
officers, or employees as authorized by law of the Commonwealth other than this-article chapter.

Drafting note: Technical changes.

8—55-268.16_64.2-1104. Release or modification of restrictions on management,
investment, or purpose.

A. If the donor consents in a record, an institution may release or modify, in whole or in
part, a restriction contained in a gift instrument on the management, investment, or purpose of an
institutional fund. A release or modification may not allow a fund to be used for a purpose other
than a charitable purpose of the institution.

B. The court, upon application of an institution, may modify a restriction contained in a
gift instrument regarding the management or investment of an institutional fund if the restriction
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has become impracticable or wasteful, if it impairs the management or investment of the fund, or
if, because of circumstances not anticipated by the donor, a modification of a restriction will
further the purposes of the fund. The institution shall notify the Attorney General of the
application, and the Attorney General shall be given an opportunity to be heard. To the extent
practicable, any modification shall be made in accordance with the donor's probable intention.

C. If a particular charitable purpose or restriction contained in a gift instrument on the use
of an institutional fund becomes unlawful, impracticable, impossible to achieve, or wasteful, the
court, upon application of an institution, may modify the purpose of the fund or the restriction on
the use of the fund in a manner consistent with the charitable purposes expressed in the gift
instrument. The institution shall notify the Attorney General of the application, and the Attorney
General shall be given an opportunity to be heard.

D. If an institution determines that a restriction contained in a gift instrument on the
management, investment, or purpose of an institutional fund is unlawful, impracticable,
impossible to achieve, or wasteful, the institution, without application to the court but with the
consent of the Attorney General, may modify the purpose of the fund or the restriction on the use
of the fund in a manner consistent with the charitable purposes expressed in the gift instrument if
the fund subject to the restriction has a total value of less than $250,000.

E. If an institution determines that a restriction contained in a gift instrument on the
management, investment, or purpose of an institutional fund is unlawful, impracticable,
impossible to achieve, or wasteful, the institution, 60 days after notification to the Attorney
General, may release or modify the restriction, in whole or part, if:

1. The institutional fund subject to the restriction has a total value of less than $50,000;

2. More than 20 years have elapsed since the fund was established; and

3. The institution uses the property in a manner consistent with the charitable purposes
expressed in the gift instrument.

Drafting note: No change.

8-55-268.17 64.2-1105. Reviewing compliance.

Compliance with this-article_ chapter is determined in light of the facts and circumstances
existing at the time a decision is made or action is taken, and not by hindsight.

Drafting note: Technical changes.

8-55-268-18 64.2-1106. Application to existing institutional funds.

This-article_chapter applies to institutional funds existing on or established after July 1,
2008. As it applies to institutional funds existing on July 1, 2008, this article governs only
decisions made or actions taken on or after that date.

Drafting note: Technical changes.
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8—55-268-19 64.2-1107. Relation to Electronic Signatures in Global and National
Commerce Act.

This-article_chapter modifies, limits, and supersedes the Electronic Signatures in Global
and National Commerce Act, 15 U.S.C.-Seetion_§ 7001 et seq., but does not modify, limit, or
supersede § 101 of that act, 15 U.S.C.-Seetion_8 7001(a), or authorize electronic delivery of any
of the notices described in § 103 of that act, 15 U.S.C.-Seetien 8 7001(b).

Drafting note: Technical changes.

§8-55-268.20 64.2-1108. Uniformity of application and construction.

In applying and construing this uniform act, consideration shall be given to the need to
promote uniformity of the law with respect to its subject matter among states that enact it.

Drafting note: Technical changes.

SUBTITLE IV.
FIDUCIARIES AND GUARDIANS.

HFLE26-PART A.
FIDUCIARIES-GENERALLY.
Drafting note: Existing Title 26, with three exceptions, has been relocated to
proposed Chapters 12 through 15 of Subtitle IV of Title 64.2. Proposed Subtitle 1V collects

the various provisions dealing with fiduciary relationships, including fiduciaries and
commissioners of accounts.

Existing Chapters 6 (Conservators of Property of Absentees) and 7 (Uniform Power
of Attorney Act) of Title 26 have been relocated to, respectively, proposed Chapter 24 in
Subtitle V and proposed Chapter 16 of Part B of Subtitle IVV. Existing Article 2 (Uniform
Prudent Investor Act) of Chapter 3 of Title 26 has been relocated to proposed Article 9 of
Chapter 7 of Subtitle I11.

In addition to the relocation, the provisions of existing Title 26 have been
substantially reorganized.
CHAPTER-112.
BONDS-AND-HABHAHES OFFIBDUCIARIES COMMISSIONERS OF ACCOUNTS.

Drafting note: Proposed Chapter 12 consolidates the provisions dealing with
commissioners of accounts, including their appointment and their duties, in one chapter.
The provisions dealing with bonds and liabilities of fiduciaries are now located primarily in
proposed Chapter 14.

8-26-8 64.2-1200. Commissioners of accounts.

A. The judges of each circuit court shall appoint as many commissioners of accounts; as
may be—regquisite_necessary to carry out the duties of that office.—whe-shal-beremovable—at
pleasure—and—whe. The commissioner of accounts shall have—a general supervision of all
fiduciaries admitted to qualify in-sueh_the court or before the clerk-thereef of the circuit court
and_shall make all ex parte settlements of-their the fiduciaries’ accounts. The person appointed as
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a commissioner of accounts shall be a discreet and competent attorney-at-law_and shall be
removable at the pleasure of the court.

B. In the event more than one—sueh commissioner_of accounts is appointed, each
commissioner_of accounts shall maintain his own office and keep his own books, records, and
accounts.-He_Each commissioner of accounts shall retain the power of supervision over every
account, matter, or thing referred to him until-his_a final account is approved_for such account,
matter, or thing, unless he resigns, retires, or is removed from office, in which case his successor
shall continue such duties.

C.-Eaeh _For any given service performed, each commissioner_of accounts shall have the
authority;—fer-any-given-service-he-performs,—either to establish a lesser fee than that prescribed
by the court; or to waive one or more fees.

Drafting note: Technical changes.

§-26-10 64.2-1201. Appointment of assistant commissioners of accounts;-theit; duties and
powers.

The judges of each_circuit court-in-this-Commenwealth-havingjurisdiction-of-the probate
of-wills—and-granting—administrations—on-estates—of -decedents may appoint, in addition to-the

commissioner-or commissioners of accounts, assistant commissioners of-aceount;_accounts who
shall perform all the duties and exercise all of the powers required of the commissioner of
accounts in all cases in which the commissioner of accounts-from-any-cause is so situated that he
cannot perform the duties of his office; or in which the commissioner of accounts is of the
opinion_that it is improper for him to act—and-such—assistant. Assistant commissioners of
accounts may perform such duties and exercise such powers in any-ether case except cases in
which he is so situated that he cannot act; or in WhICh he is of the opinion it is |mproper for him

ﬁduewammeanensﬂaﬁeuune—%—%@i—assﬂam Assistant commissioners of accounts shaII

act only in such cases—as_that the commissioner of accounts delegates to him. An assistant
commissioner of accounts making a settlement of a fiduciary account under the provisions of this
section shall, within 30 days, report the fact and date of-such the settlement to the commissioner
of accounts, who shall make an entry of the-same_settlement in his record books._The person
appointed as an assistant commissioner of accounts shall be a discreet and competent attorney-at-
law and shall be removable at the pleasure of the court.

Drafting note: Language providing that assistant commissioners of accounts are
removable at the pleasure of the court has been added to match similar language that
applies to both commissioners of accounts (proposed § 64.2-1200) and deputy
commissioners of accounts (proposed § 64.2-1202). There are also technical changes.

§8-—26-10-1 64.2-1202.Beputy Appointment of deputy commissioners of accounts in
certain cities and counties; duties and powers.

In any city or county having a population in excess of 200,000, the commissioner of
accounts- ingjurisdicti i j inistrati




estates-of decedents, with the approval of thejudge judges of-sueh the circuit court, may appoint
a deputy commissioner of accounts who may discharge any of the official duties of-his-principal
or—principals—during—thelatters—continuanee—n—office_the commissioner of accounts for such
jurisdiction for so long as the commissioner of accounts continues to serve. The person-se
appointed_as a deputy commissioner of accounts shall be a discreet and competent attorney-at-
law and shall be removable at the pleasure of the court.

Any Before entering upon the duties of his office, any deputy commissioner of accounts;
before-entering—upon-the-duties—of-his—office; shall take and subscribe an oath similar to that
provided for-hisprineipal the commissioner of accounts. The oath shall be filed with the clerk of
court and a record of-sueh_the appointment and oath shall be entered in the order book of such

Draftlng note: Clarifies that the duties of the deputy commissioner are derlvatlve of
the authority of the commissioner. There are also technical changes.

526-1%
Drafting note: Repealed by Acts 1973, c. 544.

8-26-8-1 64.2-1203. Subpoena powers of commissioners_of accounts, assistants, and
deputies; penalty.

Commissioners of accounts, assistant commissioners of accounts, and deputy
commissioners of accounts shall have the power to issue subpoenas to require any person to
appear before them and to issue subpoenas duces tecum to require the production of any
documents or papers before them.-Sueh-commissioners_Commissioners of accounts, assistants,
and deputies shall not have the power to punish any person for contempt for failure to appear or
to produce documents or papers, but may certify the fact of such nonappearance or failure to
produce to the circuit court, which may impose penalties for civil contempt as if the court had
issued the subpoena.-Such-commissioners Commissioners of accounts, assistants, and deputies
may certify to the circuit court the fact of a fiduciary's failure to inform the clerk or
commissioners of his nonresident status and new address pursuant to §-26-1.2 64.2-1409. The
court, upon a finding of a violation 0of-§-26-1.2 64.2-1409, may impose a $50 civil penalty. Such
penalties shall be paid to the state treasurer for deposit into the general fund.

Drafting note: Technical changes.

§-26-2 64.2-1204. Commissioners_of accounts to examine and report on bonds and
whether fiduciaries should be removed.

A. When any fiduciary, other than a sheriff or other officer, who is required to-de-se-has
fHled file an inventory or an account with the commissioner of accounts_has made such a filing,
the commissioner_of accounts shall examine whether the fiduciary has given-sueh bond as the
law requires; and whether-H-is—a—a_the penalty; and-with-sureties surety stated in the bond are
sufficient. At any time before a required filing is made_by a fiduciary with the commissioner_of
accounts, upon the application of any interested person-whe-is-interested or-who-appears—as_the
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next friend of an_interested infant-taterested, and after reasonable notice to-sueh_the fiduciary,

any the commissioner of accounts for the_circuit court-r-which-the-order-conferring-authority-on
wherein the fiduciary-was—made_qualified shall investigate-any-ef-such-matters;—or (i) the bond
given and inquire whether security ought to be required of a fiduciary who may have been
allowed to qualify without giving it-er-whether,-byreasen-of and (ii) whether it is improper to
permit the estate of the decedent, ward, or other person to remain under the fiduciary’s control
due to the incapacity;_or misconduct—er_of the fiduciary, the removal of-any the fiduciary from
this_the Commonwealth, or for any other cause,—H—is—improper—to—permit-theestate—of-the
decedent;-ward,-or-otherperson;-toremain-under-his-contrel. The_commissioner of accounts shall
report the result of every-sueh examination and inquiry-shal-be-reported-by-the-commissioner to
the court-by-which-he-is-appeinted and to the clerk of-sueh court.

B. When any fiduciary of an estate has given a bond to the court and then absconds with
or improperly disburses any or all of the assets of the estate, the commissioner_of accounts may
petition the court in which the order was made conferring his authority on the fiduciary; and ask
the court to order that such bond be forfeited.

Drafting note: Technical changes.

§-26-14 64.2-1205. Commissioners_of accounts to inspect and file inventories with clerks.

The commissioner shall inspect all inventories returned to him by fiduciaries; and see that
they are in proper form;-and—withinten. Within 10 days after-they-are-respectively any inventory
is received and approved by—him the commissioner of accounts, he shall deliver—them the
inventory to the clerk of the_circuit court; to be recorded as required by law.

Drafting note: Technical changes.

§8-26-17-3 64.2-1206. Settlement of fiduciaries' accounts.

Every fiduciary referred to in this-ehapter part shall account before the commissioner of
accounts of the jurisdiction wherein he qualified as-hereinafter provided_in this part. Every
account shall be signed by all fiduciaries. A statement in a separate document, signed by the
fiduciary and attached to an account, that a fiduciary has received, read, and agrees with the

account Sha||—|-f—SIg-H€€|—by—t-|ﬁ}e—f-Id-Hela-Fy— be treated asa S|gnature to the account.

Drafting note: The language in the last two paragraphs, dealing with court forms,
has been relocated to proposed § 64.2-1308 and consolidated with other court form
provisions. There are also technical changes.
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8-26-28 64.2-1207. Settlement for year to include unsettled portion of preceding year.

When a commissioner_of accounts has—befere—him—for—settlement the account of a
fiduciary for any year before him for settlement,H-there-be_the settlement shall also include any
time prior to such year for which the fiduciary has not settled;the-settlement-shall-bealso—for
sueh-thme.

Drafting note: Technical changes.

§-26-30 64.2-1208. Expenses and commissions allowed fiduciaries.

Fhe—commissioner—in_A. In stating and settling the account,_the commissioner of
accounts shall allow the fiduciary any reasonable expenses incurred by him-as-sueh; and-alse,
except in cases in which it is otherwise provided, a reasonable compensation; in the form of a
commission on receipts; or otherwise. Unless otherwise provided by the court, any guardian
appointed pursuant to Chapter-16 20 (8-372-1000 64.2-2000 et seq.) or Chapter-10-1 21 (8-3+2-
1031 64.2-2100 et seq.)-efTFitle—372 shall also be allowed reasonable compensation for his
services. If a committee or other fiduciary renders services with regard to real estate owned by
the ward or beneficiary, compensation may also be allowed for the services rendered with regard
to the real estate and the income-therefrom from or the value-thereof of such real estate.

B. Notwithstanding—the—feregoing—provisions_subsection A or any provision under
Chapter—31_7 (8-55-541.01 64.2-700 et seq.)—ef—TFitle55, where the compensation of an
institutional fiduciary is specified under the terms of the trust or will by reference to a standard
published fee schedule, the commissioner_of accounts shall not reduce the compensation below
the amount specified; unless there is sufficient proof that-H (i) the-settler settlor or testator was
not competent when the trust instrument or will was executed or-H#)_(ii) such compensation is
excessive in light of the compensation institutional fiduciaries generally receive in similar
situations.

Drafting note: Technical changes.

§8-26-29 64.2-1209. Who may insist or object before commissioner_of accounts.

Any interested person-whe-is-interested, or-appears—as_the next friend—feranether of an
interested-tr-any-such-account person, may, before the commissioner_of accounts, insist upon or
object to anything which could be insisted upon or objected to by-him,—erfor-such-other; such
interested person if the commissioner_of accounts were acting under an order of a circuit court
for the settlement-thereof; of a fiduciary’s accounts made in a suit to which-he-er-such-other such
interested person was a party.

Drafting note: Technical changes.

8-26-31 64.2-1210. Accounts;-ete; and debts and demands to be reported.

Every The commissioner of accounts shall report every account stated under this-ehapter
part, including a statement of the cash on hand and in bank_accounts and the investments held by
the fiduciary at the terminal date of the account, and, where applicable, reports of debts and

demands under §-64-1-172-shall-bereperted 64.2-551, along with any matters specially stated
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deemed pertinent by the commissioner;_of accounts or-which—may-be-required-by—any that an
interested person-ihterested-to-be-so-stated may require.

Drafting note: Technical changes.

§-26-32 64.2-1211. Where filed; notice to certain parties.

The commissioner_of accounts shall file the report in the office of the_circuit court by
which he is appointed as soon as practicable after its completion. On or before the date of filing a
report on a personal representative's account, the commissioner_of accounts shall send a copy of
the report and any attachments, excluding the account, by first-class mail to every person who (i)
was entitled to request a copy of the account pursuant to §-26-12.4 64.2-1303 and (ii) submits a
written request therefor to the commissioner_of accounts. The copy of the-cemmissiener's report
of the commissioner of accounts shall be accompanied by a statement advising the recipient that
the report will stand confirmed by law-fifteen 15 days after the report is filed with the court in
the absence of any objections being filed thereto.

Drafting note: Technical changes.

8-26-33 64.2-1212. Exceptions_to report; examination, correction, and confirmation.

A. If no exceptions have been filed, the report shall stand confirmed on the day next
following the expiration of the period of 15 days after the day on which the report was filed in
the clerk’s office.

Fhe B. If objections have been filed, the circuit court,-erjudge-in-vacation, after-fifteen
15 days from the time the report has been filed in its office, shall examine such exceptions-as that
have been_timely filed.-}t The court shall correct any errors-which that appear on the exceptions
and to this end may (i) commit the report to the same or another commissioner_of accounts, as
often as it sees cause—erH—may, (ii) cause a jury to be empaneled to inquire into any matter
whiech; that in its opinion; should be ascertained in that way;, or-imay (iii) confirm the report in
whole or in a qualified manner—and. The court shall certify in the order that it has made a
personal examination of the exceptions.

Drafting note: Reordered paragraphs for clarity and also clarified that the
commissioner of accounts only has to review exceptions that have been timely filed. There
are also technical changes.

§-26-34 64.2-1213. Effect of confirmation_of report.

The report, to the extent to which it-may-be-se_is confirmed by an order of the_circuit
court-erjudge upon exceptions filed; pursuant to subsection B of § 64.2-1212 or in whole when
confirmed by lapse of time without exceptions_pursuant to subsection A of 8 64.2-1212,-as
providednr-5-26-33; shall be taken to be correct, except so far as it may, in a suit, in proper time,
be surcharged or falsified;-but. However, no person who was a party to exceptions filed to the
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report shall bring a suit to surcharge or falsify the report, and in such case the action of the court
on the report shall be final as to such party,-but except that it may be appealed from as in other
Suits--eguity.

Drafting note: Technical changes.

§-26-35 64.2-1214. Recordation of report.

The clerk shall record every report so confirmed, whether by order of the_circuit court-e¢
judge upon exceptions filed or by the lapse of the time-aferesaid without exceptions filed, and
note at the foot of it the order of confirmation or the clerk's certificate that no exceptions were
filed, as the case may be, in-what-is—known-as the will-beeks_book or the book in which—is
recorded the fiduciary accounts in-his the clerk’s office are recorded and index it according to the
provisions of § 17.1-249.

Drafting note: Technical changes.

§26-35%
Drafting note: Repealed by Acts 1962, c. 111.

§26-36-
Drafting note: Repealed by Acts 1994, c. 432.

526-36-1
Drafting note: Repealed by Acts 1997, c. 842.

8-26-13 64.2-1215.-Enfercing Power of commissioner of accounts to enforce the filing of
sueh inventories.

A. If any fiduciary fails to make the return required by §-26-12 64.2-1300, the
commissioner_of accounts shall issue, through the sheriff or other proper officer, a summons to
sueh the fiduciary; requiring him to make such return:and-H-sueh. If the fiduciary fails to make
the required return—-is—net-made within 30 days after the date of service of the summons, the
commissioner_of accounts shall report the fact to—his_the circuit court. The court shall
mmedmtely—thereupen—wde# ISsue a summons to the fiduciary; requiring h|m to appear; and
shall, upon his-appea 3 3
appearance, assess a fine against the fiduciary in-a-sum_an amount not to exceed $500 unless
excused for sufficient reason. If, after his appearance before the court, the fiduciary-stil-faHs
continues to fail to make the_required return within such time as the court may prescribe,-he _the
fiduciary shall be—deemed—guilty—ef punished for contempt of court—and—be—dealt—with
accordingly.

B. Whenever the commissioner_of accounts reports to the court that a fiduciary; who is an
attorney-at-law licensed to practice in the Commonwealth; has failed to make the required return
within 30 days after the date of service of a summons, the commissioner_of accounts shall also
mail a copy of his report to the Virginia State Bar.

Drafting note: Technical changes.
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8-26-18 64.2-1216. Failure to account; enforcement.

A. If any-sueh fiduciary required to account fails to make a complete and proper account
within the time allowed, the commissioner_of accounts shall either (i) proceed against-such the
fiduciary-by-summeons-and-report-to-the-court-asprovided-by in accordance with the procedures
set forth in §8-26-13 64.2-1215 or (ii) file with the_circuit court and-with the clerk at such times as
the court shall order, but not less than twice a year, a list of all fiduciaries who have failed to
make a complete and proper account within the time allowed, excepting those_fiduciaries to
whom the commissioner_of accounts has granted additional time. Upon the filing of this list, the
clerk shall issue a summons against each fiduciary-shewn-thereon_on the list, returnable to the
first day of the next term of court, and the court shall take action against-sueh_the fiduciary in
accordance with_the procedures set forth in §-26-13ferfature-to-fe-inventories 64.2-1215.

B. Every commissioner_of accounts shall file with the court and-with the clerk at such
times as the court shall order, but not less than quarterly, a list of all fiduciaries whose accounts
for any reason have been before the commissioner_of accounts for more than five months. The
commissioner_of accounts shall note on-sueh the list the fiduciaries who are deemed delinquent.

C. Whenever the commissioner_of accounts reports to the court that a fiduciary; who is an
attorney-at-law licensed to practice in the Commonwealth; has failed to make the required
settlement within—thirty 30 days after the date of service of a summons, the commissioner_of
accounts shall also mail a copy of his report to the Virginia State Bar.

Drafting note: Technical changes.

§-26-19 64.2-1217 . When-fiduciaries-to-forfeit-their Forfeiture of fiduciary’s commissions

ete.

If—any—sueh_a fiduciary wholly—fall_fails to—lay file an account before—such the
commissioner_of accounts containing a statement of all matters required in 8-26-173 64.2-1206,
together with all other statements and items therein required for any year, within four months
after-its_the year’s expiration,—and_or, though-a-statement-be-taid_the fiduciary files an account
before the commissioner_of accounts,~yet if the commissioner of accounts finds the fiduciary-be
found_is chargeable for that year with any money or other property; not-embraced included in the
statement,-he the fiduciary shall-have receive no compensation for his services during such year;
ner or any commission on such money or other property unless allowed by the commissioner_of
accounts for good cause shown;—the—commissioners. The circuit court shall review the
commissioner of accounts’ action in such case-shal-be-subjectto-review-by-the-court-on upon the
filing of timely exceptions by any interested person. This section shall not apply to a-ease-in
which—a fiduciary_who has—taid _filed a statement of his accounts within such year before a
commissioner in chancery who in a pending suit has been ordered to settle his account.

Drafting note: Technical changes.
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8-26-23 64.2-1218. When fiduciaries personally liable for costs.

The costs of all proceedings against-fiduetaries-fating; a fiduciary who fails without good
cause; to make the returns and exhibits required; shall be paid by-them_him personally, and-they
he shall receive no allowance for the-same costs in the settlement of-their his accounts.

Drafting note: Technical changes.

§-26-24 64.2-1219. Fees of commissioners of accounts.

Except as otherwise provided, the_circuit court appointing a commissioner of accounts
shall prescribe the fees of-commissioners such commissioner of accounts-shat-be-preseribed-by

Drafting note: Technical changes.

8-26-26_64.2-1220. Receipt for vouchers filed in settlement; effect thereof.

Any commissioner_of accounts having before him the accounts of a fiduciary for
settlement shall, on request, execute and deliver to-sueh the fiduciary a receipt for all vouchers
filed with-him—which the commissioner of accounts. The receipt, if such vouchers-be-afterwards
are subsequently lost or destroyed, shall—n—any-—suit-orproceeding-agatnst-such—fiduciary; be
evidence of the delivery to-sueh the commissioner_of accounts of the vouchers-thereir mentioned
in the receipt in any suit or proceeding against the fiduciary.

Drafting note: Technical changes.

8-26-9 64.2-1221. Report on fiduciaries' bonds; “record of fiduciaries."

A. The clerk of each—sueh circuit court shall furnish—his to the commissioner—or
commissieners of accounts at the end of each month a list of the fiduciaries authorized to act as
such under orders entered during that month and_shall examine-as—te_whether each fiduciary
whether—he has given such bond as the law requires;—and—if. If it-appear_appears that-he_the
fiduciary has given no bond or that his bond is defective, the clerk shall_immediately report-such
this fact to-his_the circuit court-ferthwith.

B. The commissioner-er—<emmissioners of accounts shall-enter—in-separate—columns—in

keep a book or other proper record-te-be-kept-by-him-and called the "record of fiduciaries,” in
which the following shall be entered in separate columns:

1. The name of every-sueh fiduciary;

2)2. The name of the decedent whose estate-he_the fiduciary represents or the name of
the living person for whom he is acting in fiduciary capacity;

£3)3. The penalty of his bond;

4. The names of his sureties;

£5)5. The date of the order conferring his authority;

{6)6. The date of any order revoking his authority;

£A7. The date of the return of every inventory of the estate; and

£8)8. The date of each settlement of the accounts of the fiduciary.
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The commissioner-er—commissioners of accounts shall index the-beok—er—etherproper
record_of fiduciaries in the name of the decedent or person represented by the fiduciary.

C. The clerk-efthe-court shall certify to the commissioner-er-commissioners-within-ten
days_of accounts the revocation of the authority of-every-sueh any fiduciary within 10 days of the
revocation.

D. Any commissioner failing to make-sueh-entry entries pursuant to subsection B or any
clerk failing to certify-sueh_the revocation—ferten—days—after—the-time-herein—preseribed of a
fiduciary’s authority pursuant to subsection C shall-fer-every-such-fature forfeit-twenty-doHars

$20 for every such failure.
Drafting note: Technical changes.

8-26-27 64.2-1222. Commissioners_of accounts to post list of fiduciaries whose accounts
are before them for settlement.

Every commissioner of accounts shall, on the first day of the term of-any the circuit court
of-his-county-er-city that appointed him, or during the first week of each month, post at the front
door of the courthouse of-sueh the circuit court a list of the fiduciaries whose accounts are before
him for settlement,—stating. The list shall contain (i) the names of-such _the fiduciaries;; (ii) the
nature of their accounts, whether as_a personal representative, guardian, conservator, curator,
committee, or trustee;; and_(iii) the name of their decedents; or of the persons for whom they are
guardians, conservators, curators, or committees; or under whose deed or other_trust instrument
oftrust they are acting.-Ne_The commissioner of accounts shall not settle and approve the
account of any fiduciary-shal-be-completed-by-any-commissioner until-ten 10 days after_posting
the list containing the name of-sueh the fiduciary as-aferesaid-shat-have-been-se-posted provided

by this section.
Drafting note: Technical changes.

CHAPTER-213.
INVENTORIES AND ACCOUNTS.

Drafting note: Proposed Chapter 13 consolidates the provisions dealing with
fiduciaries and the inventories, reports, and accounts that such fiduciaries must file with
the commissioners of accounts.

8-26-12 64.2-1300. Inventories to be filed with commissioners_of accounts.

A. Every personal representative or curator shall, within four months after the date of the
order conferring his authority, return to the commissioner of accounts an inventory of all the
personal estate under his supervision and control, the decedent's interest in any multiple party
account in any financial institution, all real estate over which he has the power of sale, and any
other real estate that is an asset of the decedent's estate, whether or not situated in the
Commonwealth. Every personal representative or curator shall also return to the commissioner
of accounts an inventory of any such assets discovered thereafter as provided in subsection E.
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B. Every guardian of an estate, conservator, or committee shall, within four months after
the date of the order conferring his authority, return to the commissioner of accounts an
inventory of the ward's personal estate-whieh-s under his supervision and control, the ward's real
estate, the ward's legal or equitable ownership interest in any real or personal property that will
pass to another at the ward's death by a means other than testate or intestate succession, and any
periodic payments of money to which the ward is entitled. Every guardian of an estate,
conservator, or committee shall also return to the commissioner_of accounts an inventory of any
such assets discovered thereafter as provided in subsection E.

C. Every trustee who qualifies in the_circuit court clerk’s office shall, within four months
after the first date that any assets are received, return to the commissioner of accounts an
inventory of the real and personal estate which is under the trustee's supervision and control.
Every such trustee shall also return to the commissioner_of accounts an inventory of any such
assets received thereafter as provided in subsection E. However, any trustee who is not required
to account under the provisions of §-26-1#+7 64.2-1307 shall be exempted from the duty to file
an inventory for—se_as long as there remains no duty to file annual accounts with the
commissioner of accounts.

D. In listing property pursuant to subsection A, B, or C, the fiduciary shall place the
market value on each item. The market value shall be determined as of (i) the date of death if a
decedent's estate;_(ii) the date assets are received by the trustee if a trust; or-as-ef (iii) the date of
qualification in all other cases. Any reasonable expense incurred in determining such values shall
be allowable as a cost of the administration of the estate.

E. In the case of assets discovered or received by a fiduciary after filing an inventory, the
further inventory required by subsections A, B, and C may be made by filing an amended
inventory showing all assets of the estate or trust, by filing an additional inventory showing only
the after-discovered assets or, with the permission of the commissioner of accounts, by showing
the after-discovered assets on the estate's or trust's next regular accounting. The filing shall be
made or the permission granted within four months after the discovery or receipt of the assets.

Drafting note: Technical changes.

§-26-12.2 64.2-1301. When inventory and settlement not required.

An inventory under §-26-12 64.2-1300 or a settlement under §-26-17 64.2-1206 shall not
be required of a personal representative who qualifies for the sole purpose of bringing an action
under § 8.01-50. However, if there-be is no surviving relative designated as a beneficiary under §
8.01-53 and the_circuit court directs that the funds recovered in such action be paid to the
personal representative for distribution according to law,-sueh_the personal representative shall
file the inventory required in 8-26-12 64.2-1300 and the statement required under 8-26-17 64.2-
1206.

Drafting note: Updated statutory reference to § 26-17 which was repealed in 1993
and replaced by existing § 26-17.3 (proposed § 64.2-1206). There are also technical changes.
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8-26-12.3 64.2-1302. Waiver of inventory and settlement for certain estates.

When a decedent's personal estate passing by testate or intestate succession does not
exceed $15,000 in value and an heir, beneficiary, or creditor whose claim exceeds the value of
such the estate seeks qualification, the clerk of the circuit court shall waive _the inventory under §
26-12 64.2-1300 and_the settlement under 8-26-1#3 64.2-1206. This section shall not apply if the
decedent died owning any real estate over which the person seeking qualification would have the
power of sale.

Drafting note: Technical changes.

§-26-12:4 64.2-1303. Copies of inventories and accounts to be provided by personal
representatives.

A. Every personal representative filing_with the commissioner of accounts an inventory
or account{, including an affidavit of intent to file a statement in lieu of an account pursuant to §
26-20-1) 64.2-1314, or any document making changes to either—with—the—commissioner—of
aceounts, shall, on or before the date of such filing, send a copy thereof-which-need-net-include

copies-of-any-supporting-vouchers; by first-class mail to-such-of those persons to whom notice
was given pursuant to subsections A and B of §-64-1-122.2-as-have 64.2-508 and who requested

the same from the personal representative in writing;—previded,—however—that. Copies sent
pursuant to this subsection need not include copies of any supporting vouchers and such copies
need not be given to (i) persons who would take only as heirs at law in a case where all of the
decedent's probate estate is disposed of by will, or (ii) beneficiaries whose gifts have been
satisfied in full prior to such filing. A request for copies may be made to a personal
representative at any time.—H_The request may relate to one specific filing or to all filings to be
made by the personal representative but it is not effective for filings made prior to its receipt by a
personal representative.

B. No commissioner of accounts shall approve any personal representative's inventory or
account (i) until-+twenty-ene 21 days have elapsed from the receipt-thereef of such inventory or
account and (ii) unless the inventory or account contains a statement that any copies requested
pursuant to this section have been mailed, and shows the names and addresses of the persons to
whom they were mailed and the date of such mailing.

Drafting note: Technical changes.

8-26-17.5 64.2-1304. Personal representatives.

A. Within-sixteen 16 months from the date of the qualification, personal representatives
shall exhibit before the commissioner of accounts a statement of all money and other property
which-sueh_that the fiduciary has received,—er_has become chargeable with, or has disbursed
withintwelve 12 months from the date of qualification.

B. After the first account of the fiduciary has been filed and settled, the second and
subsequent accounts for each succeeding-twekve-menth 12-month period shall be due within four
months from the last day of the-twelve-month 12-month period commencing on the terminal date
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of the preceding account unless the commissioner of accounts extends the period for filing upon
reasonable cause.

C. Notwithstanding-the-abeve subsections A and B, a personal representative may file a
first or subsequent account at an earlier date, and the commissioner of accounts or the_circuit
court may require the personal representative to file a first or subsequent account at an earlier
date upon reasonable cause shown.

Drafting note: Technical changes.

§8-26-174 64.2-1305. Conservators, guardians of minors' estates, committees, trustees
under 8-372-1016 64.2-2016, and receivers.

A. Within six months from the date of the qualification, conservators, guardians of
minors' estates, committees, and trustees under 8-372-1016 64.2-2016 shall exhibit before the
commissioner of accounts a statement of all money and other property—which-such_that the
fiduciary has received,-er_has become chargeable with, or has disbursed within four months from
the date of qualification.

B. After the first account of the fiduciary has been filed and settled, the second and
subsequent accounts for each succeeding-twehve-month 12-month period-wiH shall be due within
four months from the last day of the-twelve-menth 12-month period commencing on the terminal
date of the preceding account unless the commissioner of accounts extends the period for filing
upon reasonable cause.

C. For fiduciaries acting on behalf of Medicaid recipients, the fees charged by the
commissioners of accounts under subsection A or B shall not exceed-twenty-five-dellars $25.

Drafting note: Technical changes.

8-26-17-6 64.2-1306. Testamentary trustees.

A. Except as provided-herein in subsections B and C,-every testamentary-trustee trustees
shall exhibit-sueh a statement of all money and other property that the fiduciary has received, has
become chargeable with, or has disbursed for each calendar year-te_before the commissioner of
accounts of the_circuit court where the order conferring his authority was entered on an annual
basis commencing on or before May 1 of the calendar year following initial funding of the trust.
Accounts for each calendar year thereafter-a#H shall be filed on or before May 1 of the following
calendar year.

B. All testamentary trustees who qualify prior to July 1, 1993, and elect to file accounts
on a fiscal year basis may continue to file such accounts on an annual basis within four months
after the end of the fiscal year selected.

C. Accountings for trusts;_where one of the trustees—ef—which—trust is a corporation
qualified under § 6.2-803, and by other testamentary trustees permitted by the Internal Revenue
Code to file income tax returns on a fiscal year, may be filed on the basis of the trust fiscal year.
The first account shall be filed within-sixteen 16 months of the date on which the trust was
initially funded.
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Drafting note: Technical changes.

8-26-177 64.2-1307. Testamentary trustees under a will waiving accounts; waiver where
beneficiary also trustee.

A._For purposes of this section, the term "sole beneficiary" means a person who is (i) the
only income beneficiary who is entitled to the principal, or where the remaining principal goes to
the trustee's estate or (ii) the only income beneficiary and has either a general power of
appointment over the principal or has a special power of appointment that is not limited to a
particular class of persons.

B. If (i) the will of a decedent probated on or after July 1, 1993, contains a waiver of the
obligations of the testamentary trustee nominated therein to account, or (ii) if the sole beneficiary
of the trust also is a trustee, the trustee will not be required to file accounts with the

commissioner of accounts.-Fer-purposes-of-this-section—a—sole-beneficiary" means-a-person-who

Where the waiver is contained in the decedent's will, the trustee shall{# within 90 days
after qualification, notify in writing all beneficiaries of the trust, other than the trustee, who are

adults-other-than-the-trustee, whose addresses are known to the trustee, and to whom income or
principal of the trust could be currently distributed; provide each_such beneficiary with a copy of
the applicable provisions of the will; advise each_such beneficiary of his right to require an
annual accounting; and provide each_such beneficiary with a copy of this-cede section and-(i)
annually thereafter, provide each such beneficiary an accounting upon request. The trustee shall
send to the commissioner of accounts a copy of the notice given to each beneficiary or, in the
alternative, file a writing with the commissioner_of accounts stating that the requirements of this
section have been met. For receiving and filing such notice or writing, the—Cemmissioner
commissioner of accounts shall be allowed a fee not to exceed $25.

BC. Language substantially in form and effect as follows—wil_shall be sufficient to
constitute a waiver in the will of the decedent of the trustee's obligation to account: “I hereby
direct that my trustee(s) shall not be required to file annual accounts with a court as otherwise
required by Virginia law.”

€D. Notwithstanding a waiver in the will of the decedent or any prior consent of a
beneficiary, any such adult beneficiary may, at any time during the administration of the trust,
demand in a writing delivered to the trustee and to the commissioner of accounts that the trustee
settle annually with the commissioner of accounts. Upon notice of such demand to the trustee
and the commissioner of accounts, such trustee shall file an account with-sueh the commissioner
of accounts for a period acceptable to the commissioner_of accounts as though there were no
waiver by the testator. The beneficiary making such demand may later revoke his demand by a
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writing delivered to the trustee and the commissioner of accounts. The demand for settlement of
the trustee's account before the commissioner of accounts may also be made by the personal
representative of a deceased beneficiary whose estate is a beneficiary, an attorney-in-fact for a
beneficiary, a guardian of an incapacitated beneficiary, a committee of a convict or insane
beneficiary, the duly qualified guardian of a minor, or if none exists, a custodial parent of a
minor or by any minor who has attained 14 years of age.

BE. Notwithstanding the provisions of this section, any trustee under a will of a decedent
containing the requisite waiver, whenever probated, shall be relieved of the duty to file an
inventory or annual accounts with the commissioner of accounts if the trustee (i) obtains the
written consent of all adult beneficiaries, other than the trustee, to whom income or principal of
the trust could be currently distributed, after providing those beneficiaries with the documents
and information specified in subsection-A_B; and (ii) files those consents with the commissioner
of accounts on or before the date on which the inventory or next required accounting would
otherwise be due. For receiving and filing such written consent, the-Commissiener commissioner
of accounts shall be allowed a fee not to exceed $25.

EF. Notwithstanding the provisions of this section, any trustee under a will of a decedent
probated on or after July 1, 2010, shall be relieved of the duty to file an inventory or annual
accounts with the commissioner of accounts if the will of the decedent does not direct the filing
of such inventory or accounts and the trustee (i) obtains the written consent of all adult
beneficiaries, other than the trustee, to whom income or principal of the trust could be currently
distributed, after providing those beneficiaries with the documents and information specified in
subsection—A_B; (ii) obtains the written consent of the representatives of all incapacitated
beneficiaries, other than the trustee, to whom income or principal of the trust could be currently
distributed, after providing those representatives with the documents and information specified in
subsection-A _B; and (iii) files those consents with the-Cemmissiener_ commissioner of accounts
on or before the date on which the inventory or next required accounting would otherwise be
due. For receiving and filing such written consent, the-Cemmissioner commissioner of accounts
shall be allowed a fee not to exceed $25. The consent of an incapacitated beneficiary may be
made by the personal representative of a deceased beneficiary whose estate is a beneficiary, an
attorney-in-fact for a beneficiary, a guardian of an incapacitated beneficiary, a committee of a
convict or insane beneficiary, the duly qualified guardian of a minor, or if none exists, a
custodial parent of a minor who is not also the trustee. Language substantially in form and effect
as follows—wil shall be sufficient to constitute a direction in the will of the decedent of the
trustee's obligation to account: “I hereby direct that my trustee(s) shall be required to file annual
accounts with a court as otherwise required by Virginia law.”

FG. A _circuit court having jurisdiction may order the filing of annual accounts if it deems
such filings to be in the best interests of one or more beneficiaries of the trust.

Drafting note: Technical changes.
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§26-17.8:
Drafting note: Repealed by Acts 1997, c. 842.

§26-12.1 64.2-1308. Forms for inventories and accounts.
Forms The Office of the Executive Secretary of the Supreme Court shall provide to each
circuit court clerk forms and instructions for the inventories required by 8-26-12-shal-be

64.2-1300 and forms and instructions for accounts.-Every The clerk shaII provide the appropriate

forms to every fiduciary who qualifies in the clerk’s office. An inventory filed pursuant to §-26-
12 shal_64.2-1300 or an account filed pursuant to § 64.2-1206 may be—filed_made on the
appropriate form—which-shall-be provided to the fiduciary by the clerk of the court-granting
administration—or, on a computer-generated facsimile of the appropriate form, or in any other
clear format.

Drafting note: Language from the last two paragraphs of existing § 26-17.3, dealing
with court forms, has been consolidated with the other court form provisions in this
section. There are also technical changes.

§-26-15 64.2-1309. Accounts of sales under deeds of trust-ete.

A. Within six months after the date of a sale made under any recorded deed of trust,
mortgage, or assignment for benefit of creditors,-etherwise other than under a decree, the trustee
shall return an account of the sale to the commissioner of accounts of the_circuit court-wherein
where the instrument was first recorded.-Prempthy—-after After recording any trustee's deed, the
trustee shall_promptly deliver to the commissioner of accounts a copy of the deed. The date of
sale is the date specified in the notice of sale, or any postponement thereof, as required by
subsection A of § 55-59.1. The commissioner_of accounts shall state, settle, and report to the
court an account of the transactions of-sueh the trustee,—and-it which shall be recorded as other
fiduciary reports. Any trustee failing to comply with this section shall forfeit his commissions on
such sale, unless such commissions are allowed by the court.

B. If the commissioner of accounts of the court-wherein where an instrument was first
recorded becomes aware that an account as required by this section has not been filed, the
commissioner_of accounts and the court shall proceed against the trustee—n-tike—manner and
impose-tike penalties_in the same manner as set forth in §-26-13 64.2-1215, unless-such_the
trustee is excused for sufficient reason. If after a deed of trust is given on land-lying located in a
county, and before a sale-thereunder under the deed of trust, the land is taken within the limits of
the incorporated city, the returns of the trustee and settlement of his accounts shall be before the
commissioner of accounts of such city.

C. Whenever the commissioner_of accounts reports to the court that a fiduciary; who is an
attorney-at-law licensed to practice in the Commonwealth; has failed to make the required return
within 30 days after the date of service of a summons, the commissioner_of accounts shall also
mail a copy of his report to the Virginia State Bar.

Drafting note: Technical changes.
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8-26-16 64.2-1310. Recordation of inventories and accounts of sales.

Every inventory and account of sales returned under §8-26-12 64.2-1300 and-26-15 64.2-
1309 shall be recorded by the clerk in-what-areknown-as the will-beeks; book and indexed as
required by § 17.1-223.

Drafting note: Technical changes.

| §26-16-1
Drafting note: Repealed by Acts 1962, c. 111.

| §§ 26-17-through26-17-2.
Drafting note: Repealed by Acts 1993, c. 689.

| 8-26-179 64.2-1311. Vouchers and statement of assets on hand; direct payments to
account; vouchers for IRS payments.

A. Vouchers for disbursements and a statement of cash on hand or in a bank and all
investments held at the terminal date of the account shall also be exhibited with each account. A
voucher shall not be required when a disbursement, not exceeding the value of $25, is made to a
legatee under the authority of a will and such legatee refuses to take the possession or fails to
present the disbursement check to a bank for payment. In such case the fiduciary shall file an
affidavit stating that he has made a good faith effort to comply with the terms of the will and the
provisions of this section.

B. A fiduciary may make payment to a beneficiary by transfer to the beneficiary's bank
account with the fiduciary or by payment to an account with another bank through an automated

| clearinghouse, wire transfer, or similar mechanism, if the beneficiary has consented in writing to
such method of payment. In either case, a record or statement of the bank making such payment
| shall be a sufficient voucher for the purpose of subsection A.

C. In the case of payments to the Internal Revenue Service for income tax estimates or
any other payments required or permitted to be made by wire transfer or similar mechanism,-the
fiduciary-shall-not-berequired-to-exhibit-a-receipt-for-such-payment—A a record or statement of
the bank making such payment shall be a sufficient voucher for the purpose of subsection A.

D. In the case of payments of debts, taxes, and expenses, a corporate fiduciary's affidavit
signed by an officer familiar with the facts that describes each payment by date, payee, purpose,
and amount shall be a sufficient voucher for the purpose of subsection A. However, the
commissioner of accounts may require that the corporate fiduciary exhibit a voucher for a
specific payment.

E. In the event a fiduciary seeks to use a check as a voucher or receipt-hereunder under
this section, (i) a copy of both sides of the check shall be sufficient or (ii) a copy of the front side
of the check, and the periodic statement; from the financial institution showing the check number
and amount that coincides with the copy shall be sufficient, provided-sueh that (a) the copy was
made in the regular course of business in accordance with the admissibility requirements of §
8.01-391, and-providedfurther-that (b) the commissioner of accounts may require a fiduciary to

212



exhibit a proper voucher for a specific payment or for distributions to beneficiaries or
distributees. However, the commissioner of accounts shall not require a fiduciary to exhibit an
original check as a voucher-hereunder under this subsection.

Drafting note: Technical changes.

§-26-1710 64.2-1312. MiseceHanesusReport to circuit court; death of fiduciary; fiduciary
for recipient of federal benefits.

A. The commissioner_of accounts shall state, settle, and report to the_circuit court an
account of the transactions of-such_a fiduciary, as provided by law. Every-such fiduciary shall
also, at the request of the commissioner_of accounts, exhibit (i) the securities held by the
fiduciary together with a statement from every bank in which cash is held at the terminal date of
the account and (ii) proof that all premiums due upon any required surety bond have been paid.

B. If a personal representative of a decedent's estate, a testamentary trustee, a guardian,_ a
conservator, or a committee dies prior to the filing and settlement of-sueh the fiduciary's account,
the personal representative of the fiduciary's estate shall have the obligation to make the requisite
filing and settlement through the date of death unless any successor fiduciary makes the requisite
filing.

C. For fiduciaries acting on behalf of a recipient of social security, supplemental security
income,_or veteran's or other federal benefits—reeipients, no accounting to the commissioner_of
accounts shall be required of benefits paid to a designated representative on behalf of the
recipient if the representative is otherwise required to account for such benefits. However, any
sueh fiduciary otherwise required to make an accounting to the commissioner_of accounts shall
disclose-thereen in the account the total amount of such benefits received during the accounting
period for which no incremental fee_for such benefits shall be charged by the commissioner_of
accounts.

Drafting note: Catchline update to reflect actual provisions of the section. There are
also technical changes.

8-26-20 64.2-1313. Exhibition of accounts when sum does not exceed certain amount.

If the principal sum held by any fiduciary mentioned in 8-26-173 64.2-1206 does not
exceed $15,000,—sueh_the fiduciary shall exhibit his accounts before the commissioner_of
accounts within the appropriate time period provided in §8-26-174 64.2-1305 through-26-1#+
but-thereafter 64.2-1307. Thereafter, the commissioner of accounts may permit the fiduciary to
exhibit his accounts every three years, which permission may be revoked by the commissioner_of
accounts on his own motion or upon request of any interested person. The provisions of this
section shall apply to any case in which the corpus of the estate in the hands of the fiduciary has
been reduced to $15,000 or less although it formerly exceeded that amount. Any fiduciary
exhibiting his accounts in accordance with the provisions of this section shall be entitled to
compensation for his services.

Drafting note: Technical changes.
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8—26-20-1 64.2-1314. Statement in lieu of settlement of accounts by personal
representative-or representatives in certain circumstances.

A._For the purposes of this section, the term "residuary beneficiary" shall not include the
trustee of a trust that receives a residuary gift under a decedent's will.

B. If all distributees of a decedent's estate or all residuary beneficiaries under a decedent'’s
will are personal representatives of that decedent's estate, whether serving alone or with-ene-er
more others who are not distributees or residuary beneficiaries, the personal representatives may,
in lieu of the settlement of accounts required by §-26-1#5 64.2-1304, file with the commissioner
of accounts a statement under oath that_(i) all known charges against the estate have been paid,
that (ii) six months have elapsed since the personal representatives qualified in the clerk’s office,
and-that (iii) the residue of the estate has been delivered to the distributees or beneficiaries. In the
case of a residuary beneficiary, the statement shall include an itemized listing, substantiated and
accompanied by proper vouchers, showing satisfaction of all other bequests in the will. The
statement shall be considered an account stated and subject to all the provisions of this chapter

appllcable to accounts stated. —Fepthe—pewpeses—ef—mls—seenen—the—tepm—reﬂduapy—beneﬁeapy—

BC. If the statement authorlzed by this section cannot be flled Wlth the commissioner_of
accounts within the time prescribed by 8-26-1#5 64.2-1304, the personal representatives, within
that time, shall file either (i) an interim account or (ii) a written notice under oath that the
personal representatives intend to file a statement in lieu of the settlement of accounts when all
reguisites requirements of this section have been met, which shall include an explanation of why
such a statement cannot presently be filed. Second and subsequent interim accounts or notices of
intent to file shall be filed annually until the statement in lieu of the settlement of accounts is
filed. A commissioner_of accounts who determines that the reasons offered for not presently
filing a statement in lieu of settlement are not sufficient, whether in a first or subsequent written
notice, may require the personal representatives to file an interim account in addition to the
notice. The filing of an interim account shall not preclude the filing of a subsequent statement.

€D. For examining and approving a statement and vouchers or a written notice under the
provisions of this section, the commissioner_of accounts shall be allowed a fee not to exceed

seventy-five dolars $75.

Drafting note: Technical changes.

§—26-21 64.2-1315. Certification and recording of accounts settled in a judicial
proceeding.

When the account of any fiduciary is settled in a judicial proceeding, it shall be the duty
of the clerk of the_circuit court in which-sueh-cause-is_the judicial proceeding was held, as soon
as may be_practicable after_entry of a final order-er-decree-therein, to certify to the clerk of the
circuit court-wherein_in which the fiduciary qualified; a copy of-sueh_the account so far as the
same account has been confirmed, with a memorandum at the foot-thereef of the copy stating the
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style of the suit and the date of-sueh_the final order-erdeeree. The account and memorandum so
certified shall be recorded by the clerk to whom it is certified; in the book in which accounts of
fiduciaries are required to be recorded under 8-26-35,—and— 64.2-1214. If in a proceeding
subsequent to-sueh_the entry of the final order-erdeereeby—appeal-or-otherwise, the account
shal-be is reformed or altered, a copy of such reformed or altered account shall--ike-manner be
certified and recorded, together with a memorandum stating the style of the suit and the date of
the order or decree of confirmation, in the same manner as the final order. When the-elerk—of
judicial proceeding is conducted in the same court in which-the-cause-may-be-is-alse-clerk-of-the
courtn-which-or-before-whom the fiduciary qualified,-he the clerk of such court shall make the
memoranda and recordations required by this section, and shall for such purpose use the original
papers. For making any copy under this section, the clerk shall be entitled to the fees prescribed
in like cases, and for recording such account of the fiduciary he shall be entitled to the fees
allowed for recording accounts settled ex parte. The fees for copying and recording shall be paid
as the court; in which the-cause-may-be—orthejudge-thereof; judicial proceeding was held shall
direct.
Drafting note: Technical changes.

§26-22.
Drafting note: Repealed by Acts 1992, c. 395.

8-26-25 64.2-1316. Settlement of fiduciary's accounts by commissioner in chancery;
report to commissioner of accounts.
On_the motion of any fiduciary having charge of an estate; or-ef any_interested person

interested-therein, the_circuit court,—orthe—judge—thereof-in—vacation; may require—any—of-its

commissioners a commissioner in chancery to settle the accounts of-sueh the fiduciary:and. In
addition,-whenever a court-deems-it-proper—it may require-any-one-or-mere-of-Hs-commissioners
a_commissioner in chancery to settle the accounts of any of the fiduciaries mentioned in-the
preceding-sections-of this chapter. A commissioner in chancery making a settlement under such
order of a court shall—within-thirty-days; report the fact and date of-such_the settlement to the
commissioner of accounts_within 30 days, who shall make an entry of the same in his record
book.
Drafting note: Technical changes.

8-26-37 64.2-1317. Disposition of papers relating to estates.
AH_A. The circuit court or the clerk at the time of the confirmation of an account shall
return all inventories and original accounts of sales filed with the clerk_of the circuit court as

required by 88-26-14 64.2-1205 and-26-16 64.2-1310, all reports filed with t