
COMMONWEALTH of VIRGINIA
Office of the Governor

Oout:: [\.>mt'nn:h
S«rrlaf'i ,,' NalUralR~l\lJc""

January 6. 2014
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RE: REPORT ON RECOGNITlO:" O F VIRG Il'iIA I:"IJI AN T RIIIES

Dear General Asse mbly Members.

Enclosed please lind a report on Recognition of Virginia Indian Tribes.

You will recall in the 20 13 Sess ion you con sidered IIJR 744 and SJR 300. You set aside
both resolutions at the request of the Administration and at the requ est or a number of
current Virginia Indian Chief's.

Tribal recognition is often controversial , even among Virginia' s current ele ven state
recognized tribe s. While we had input from Virginia tribes on this report. there is likely
to be various con flict ing opinions as to the best way to move forward.

In this report we attempt to propose a new way for Virginia to recogni ze tribes that
upholds the highest historic integrity. that is consistent. and that relie s on es tablished
criteria and standards of doc umentation consistent with the feder al proce ss.

We propose a process that includes scholarly review and input from appropriate
executive branch agencies as well as input from state recognized tribes and from
federa lly recognized tribes in cases where the petitioners are claiming descent from a
tribe that has been recognized by the federal government.
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Finally, we propose that for full tribal state recognition a bill with the governor' s
signature be requi red, rather than a resolution.

This report was prepared by current and former staff at the Department of Historic
Resource, especially Catherine Slusser. I recommend you consult with them as your
primary contact for questions on the report .

I hope this is of valuc to you.

Doug Domenech
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REC O G JIO ITIO N O F VIRG INIA IxIII A!" T R III ES :

A R EPORT TO TIl E G EJIO ERAL ASS EMBLY HO US E RUL ES ANI) SE NATE RU LES
CO M M ITT EES

In trodu ction

The Virginia Co uncil on Ind ians. wh ich had been charged with evaluating all peti tions for

recognition as a Virginia Ind ian Tribe. was el iminated in 2012. at the written request of a

majority of chiefs. through item 32 of HJR 49 approvin g the Governor' s reorgan ization

recommendations. During the foll owin g Session in Janu ary 20 13. the General Assembly wa s

confron ted w ith severa l reso lutions from groups with possible. but uncvaluatcd. associations

w ith the historical Chero kee habitat ion of so uthwest Virginia requ esting recognition by the

Commonwealth as Virginia Indian tribes. In the absence of an established procedu re or crite ria

for evalu ating such requests. the Senate Rule s committee set those resolution s aside and asked

that the Secretary of Natural Resou rce s investigate the issue and make recommendations for

future sessions.

Over the past year the Offi ce of the Secretary of Natural Resources and the Department of

Historic Resources has exam ined the broad context of Virgin ia Indian history and issues

underl ying recognition of tribes both in Virginia and in the other states with state-recognized

tribes. and listened to the obse rvations of Virginia Indian chiefs. What we have found is that in

order for state tr ibal recognit ion to be meaningful. part icularly when it applies to access to

fede ral pro grams. there must be a consistent and rigoro us process by which those tr ibes are

recogn ized .

Th e criteri a should be based on a continuity of co mm unity cohes ion. descent from known

historical tribes w ithin Virgin ia as well as a continuity of identity as Ind ians through the

centurie s. These arc broad criter ia that not all groups seeking recogn ition will be able to meet.

Some will claim that they cannot be met given Virgini a' s history o f denying Indian ident ity in

key publi c records part icularly du ring the earl y 20lh centu ry. That said. the re is a dilTerence

between acknowledging the possible or eve n likely descent of ind ividual s and families from

Virginia Indian TOOtS. and recognizing those individu als and fam ilies as a formal rtribe ." For

this reason. we are suggesting a new second option that wou ld ackn ow ledge Indian heritage and

honor groups that wish to rev ive that heritage through a commend ing resolut ion rather than full

tribal recognition.

Summary of Recommendation s:

I. That the General Assembly establish a Joi nt Com mission on Virginia Indian Recognition

comprise d of both legislative and non -legislat ive members and that future requests for

recognition be handled by the Joint Co mmission through a two-sta ge process.
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2. That this process should:
a) Be consistent and non-political:
b) Rely on established criteria and standards of documentation consistent with the

federal process;
c) Include scholarly review and input from appro priate executive branch agencies as

well as input from state recognized tribes and from federally recognized tribes in
cases where the petitioners are claiming descent from a tribe that has been recognized
by the federal government:

d) Require a full bill with the govemors signature rather than a resolution for full tribal
recognition; and

e) Include a new second option for less rigorous acknowledgement and comme ndation

of groups that may not meet the criteria for recognition as tribes. but that can
demonstrate an ongoing identification with Virginia Indian cultural roots and
heritage.

Such commending resolutions can be used as they are now to honor the actions and events
relating to individuals as well as organized groups. Such resolutions could address groups that
may not meet the criteria for full state recognition. and also activities and events associated with
tribes recognized by the Commonwealth or the federal government as well as non-triba l or multi­
tribal organizations. Preliminary criteria for these comm ending resolutions arc also provided.
Applications and language for commending resolutions would also be reviewed by the newly
created Joint Commission on Virginia Indian Recognition prior to adopt ion.

Note that within the context of this report the term "tribe" is reserved for historical tribes and
those that have already been recognized by either the Commonwealth or the federal government.
All other collect ions of people claiming Indian descent or heritage are referred to as "groups" , or
"organizations" so as not to prej udice any future requests for recognition. These latter terms may
also refer to peoples prior to their formal recognition or to aggregates larger than tribes.

Historical Co ntext

History and identity of the native peoples of Virginia and the surrounding states is both complex
and somewhat fluid. Through a combinat ion of historical records and archaeological studies, it is
possible to sec the patterns of moveme nt and change, but it is far more difficult to trace a
consistent thread of identity that will link people living today with specific tribes in the past.

This overview is not intended to be a final word on any of the questions about specific claims of
Indian tribal or ethnic identity (and the two arc not the same) but simply to put those discussions

in a broad context.
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People have been living in what we call Virginia (and in formerly dry lands miles off today' s

coastline) for as much as 22.000 years . Artifacts have been discovered off the coastline and from
one well-documented site in southeastern Virginia (Cactus Hill. ca 16,000 BC) that contribute to

the most recent hypothesis that at least some of Ame rica' s First People s followed the edge of the
Arctic ice shel f from western Europe long before the migrat ions from Asia. For thousands of

years. populations grew and shifted. Languages and cultures grew apart. Wonts and cultura l

practices were borrowed from other groups. The American continents became a patchwork of

thousands of different groups speaking roughly 296 documented languages in 29 dist inct

linguistic families in North Amer ica north of Mex ico alone.

When the English settled at Jamestown and Virginia' s documented written history began. the

area was occ upied by peop le speaking language representing at least three different fam ilies:

• The Algonquian speaking tribes along the coastal plains incl uding the present day
Chickahom iny. Eastern Chickahominy. Mattapon i. Nansemond . Pam unkey. Pataworncke.

Rappahannock. and Upper Mattaponi . Roughly 30 of these tribes were within the
Powh atan chiefdom or sphere of influence.

• Siouan speakers in centra l and western Virginia from the fall line west into the Blue

Ridge and the Roanoke area (Monacan. Manahoae. Sapon i. Occaneechi . Tutela). Of
these only the Monacan remain in Virginia today.

• Iroq uoian speaking grou ps in south central Virginia from the southwestern coasta l plains
along the fall line and in southwest Virginia (Nottoway. Meherrin . Cherokee). The

present day CheroenhakaINottoway and the Nottoway Indian Tribe of Virginia are the
only lroquoian tribes currently recogn ized in Virginia.

Meherrin. Saponi. Occanccchi. and Chero kee are among the tribes recognized in North Carol ina.
These and other North Carolina tribes include popu lations who migrated from Virginia tribal

areas.

Relations among pre- 1607 tribes were not always peace ful. Th e Algonquian tribes were

sometimes trading partners and somet imes bitter enemies both of the Monacans and Mannahoacs
to the west and the Nottoway and Meherrin to the southwest. Within the Algonquian area .

Paramount Chief Powhatan' s powe r was extended through a combination of marriages, other

alliances. and conquest. The Algonquian tribes under Powhatan ' s infl uence appear to have
warred with the Algonqu ian tribes who lived in the southernmost areas o f what is now Virg inia.
but whose ties \vere centered on tribes around the Albemarle Sound and its tributaries. Each

tribe' s territory centered on one or more related sett lements. The boundaries were often

indistinct and changeable.
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Contact and Exploration

While recognizing that the native peoples of Virginia have a long history in the area.
pragmatica lly the documentary historical record begins with coming of Europeans partic ularly
the English to what is now Virginia and North Carolina. It is through early maps and written
descriptions of expeditions such as John Smith ' s exploration of the Chesapeake in 1607 and
1608. Edward Bland's journey from the James River south to the Meherrin and back in 1650.
and the Batts and Fallam expedit ion from Petersburg through southern and southwestern
Virginia. and poss ibly as far as the falls of the Kanawha in what is now West Virginia in 1671
that we begin to get a sense of native communities and their locations. But even these sources

leave many gaps.

In some cases. archaeologists have been able to pinpoint sites associated with specific Indian
settlements (villages. towns. and ceremonial sites) documented on the early colonial maps.
These sites can occasionally be associated with specific tribes. or at least cultural groups such as
the sites of Werowocomoco. Kiskiak. Nanzatico. and Paspaghegh from John Smith' s map.
possibly a Torero Town (in Salem) from the Batts and Fallam expedi tion. and possibly the
Nottoway villages of Chounteroute and Rowanty mentioned by Edward Bland. However. unless
the location of an Indian town was fairly specifically identified in a historical record and the
features of the site (such as the "double [).. d itches found at Werowocomoco}or early contact
period European trade goods (such as glass beads or items made of iron or European copper) arc
found at the site it is difficult to impossible to associate a site with a specific town or Indian
group. Just because a village is in an area generally cla imed by modem Indian descendants does
not necessarily mean that site was occupied by their "t ribe" in the past. The boundaries between
various groups were both vague and fluid. Archaeological studies indicate that many sites
showed influences from different groups through time - or even at about the same time.

Population Loss and Movemen t

Disease and warfare (both among the tribes and with the growing European population)
decimated native populations. Whole tribes vanished. Tribes moved away from pressures and! or
merged with other groups-both fanner allies and enemies. Other groups were relocated by
force. Individuals and families were sometimes left behind staying hidden in the backwaters or
jo ined other groups.

Pressure from English settlement began to reshape the map of Virginia Indian terr itor ies almost
immediately. For example. Jamestown Fort was established in the territory of the Paspahcgh. By
1612. after both friendly gestures and hosti lities on both sides. the English had burned several
Paspahegh villages. killed the chief. and the people dispersed to join other tribes.
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Fo llowing the death of Powhatan. his brother Opccancanou gh tried to res ist English expansion.

The 3rd Anglo-Powhatan war ended with his death and resulted in a treaty in 1646 tha t pu shed

tr ibes out of the areas alon g the James and south of the York. Am on g these , the Chic kahom iny

were relocated to "Pamunkcy Nec k" - the area between the Pamunkcy and Mattaponi rivers.

Later. they held lands north of the Mattaponi. then moved back to the Pam unkey Neck w ith

many eventua lly migrating back to their traditional areas along the Chickahominy River basin .

Chickahominy families that remained in the Pamunkey Neck area intermarried and merged with

the closely related Pam unkey. Mattaponi. Rappah annock and Upper Mattapon i. The

Rapp ahannocks too we re forc ibly relocated at least twi ce before returni ng to the area around

their traditional home villages. Even today. the fam ily ties amo ng all of these tribes remain

closely interwoven.

As early as 1650. the Algonquian speaking Weanock (Weyanoke) had left their vi llages a long

the James River and fled so uth along the Blackwater. Nott oway and Chowan Rivers to sett le on

the borders between lroq uo ian Tuscarora in the west and other Algonquian tr ibes to the east­

deep in what is now North Carolina. Yet . enough Weanock remained in Virginia tha t their lead er

was among the named s ignatories of the 1677 Treaty o f Middle Plantation.

The Nottoway peopl es moved slowly down stream along the Nottoway River. By 1705 the y were

gra nted reservation land s nca r the presen t ci ty of Courtland in So uthhampton County . Th e last

remaining Nottoway reservat ion lands were div ided among five rem ainin g famil ies in 1877.

By the time serious Euro -American settlement of the western mountains was underway. most o f

the indigenous population had vani shed from that reg ion and their villages had been abandoned.

Archaeologica l studies have found many large sett lements along the upper reaches of the

Roanoke. Ja mes and Shenandoah Rivers and the ir tributaries but little evidence of Euro­

Ame rican contact. Between disease and hostil ities, what had been a wel l-populat ed region of

town s (many with nearby buria l mounds) had beco me a hunting grou nd and pathway fo r Iroquois

coming from the north.

In sho rt. the first hundred years of Engli sh occupation was turbu lent and devastating for the

nati ve population and soc ial organization. Through the 19th century there arc only a hand ful of

re latively small remnant populations recorded.

T he Plecker Years

Duri ng the ea rly 20 th ce ntury the o fficia l position of the Commonwea lth of Virginia . carried out

parti cu larl y by the Burea u o f Vital Stat istics under Dr. Walter Plccker. \vas that the re we re no

longer any Ind ians in Virg inia. Anyone with a "trace" of non -white "blood" was deemed to be

"co lored" and prohibited from marryi ng whites or attend ing white schools. etc . Ind ians were

classi fied as "colored" rega rdless of biologica l or cu ltural heritage.
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These po licies had a devastat ing effect on the Ind ian co mm unities . They created obstacles for

Nati ve Am erican iden tity and made it more difficult for individuals to be recogn ized as Ind ians

in the public reco rd.

At the sam e time. they ga ve the Indian community something to struggle against that. in some

cases . actually helped so lidi fy that identity. Tribal members frequentl y moved out of state to

many and give birth. Several tribes fou ght the policies of Plccker and the eugen ics movement in

court- refusing to serve in the military in what were then termed "negro" units and promptly

volunteering when the righ t to enlist as Indians wa s won . fight ing for and fund ing thei r own

schoo ls. and fighting in co urts for the right to be listed in the census as Ind ian. One outcome ha s

been that the communities that stood up against the Racia l Integrity Act and policies

implemented by Plecker and others are the ones that have-as a group--a continuing thread of

legal documentation through the early and mid_20th century .

Other clusters of Indian descendants remained quietly in the backg round. These arc the

communities most affected by the "paper gen ocide" of the Plecker years. Without the Indian

schools and churches that show community identity. the se groups must re ly more heav ily on

standard genealogical research us ing court records. land transact ions. etc. to document descent

from peop le wh o were recorded as Ind ian prior to the Plcckcr years , Private records. such as

person al correspondence. attendan ce records at Indian schoo ls out of state. birth and ma rriage

records from out o f state for those who chose to leave in order to ma inta in Ind ian identity. chu rch

records. and other sources . can also help illuminate both descent and a history of community

cohesion .

Virgi nia Ind ia n Cont in uity and Revitali za tion

On ly the Pamunkey and Mattaponi have held on to the core of once mu ch larger reservat ion

lands through the cen turies.

The Chickahomin y, Nanscmond. Nottoway. and Rappahannock were once granted reservat ion

lands. but these were lost by the mid_19th century . In the earl y 20th century Sm ithsonian

anthropologists Frank Speck. James Mooney. and William Gilbert studied the Chickahominy

(which later split into Chickahominy and Eastern Chickahomin y}, Nansemond. Rappahannock.

and Upper Mattaponi communit ies (as we ll as Mattaponi and Pamunkey) as the y revita lized

them selves as Ind ian tr ibes. All of these groups can docu ment cont inuity as loosel y knit

communities with orga nized centers (incl uding tr ibal schools and churches) appearing in the

records through the 20th century .

Yet another Algonquian tribe. the Patawo meck/Porom ac. along the northern edge of' Powhatan's

sphere of influence. at time s allied with the Powhatan tribes. at other times with the English. In
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1666. Anglo-Pataworneck relat ions had deteriorated to the point that the Governor decreed that

the tribe be annihilated. At that point, the Patawomcck disappear from the public record. In 1928.

Speck identifi ed possible Indian descendant s in the area of a former Patawomeck town in what is

now Staffo rd County. and considered them Patawomeck/Potomac descendants as did Gilbert in
1938.

The Siouan-speaking Monacan and related Mannahoac occupied the Virginia Piedmont from the
fall line into areas of the Blue Ridge Mountains with the related Saponi and Tutelo occupying

areas to the south and west. These groups had roots in Ohi o bringing with them the cultural trait

of burial mounds- a trait which is now used by the Monacan to define the extent of their

historical sphere of influence. Somet imes trading partn ers. sometimes enemies. of the

Algonquian tribes to the cast, the Monacan and Mannahoac arc less well documented than the

groups closer to Jamestown. But they are none-the-less. part of the historical record. Monacan

and Mannahoac towns appea r on early maps. A Monacan chief signed the 1677 Treaty of
Middle Plantation. Monacans were among the tribe s "protected" at Fort Christanna. and Thomas

Jefferson wrote of seeing probable Monacan visitors to a burial mound ncar Monticello. The
modem-d ay Monacan can trace their presence to the Bear Creek Indian community in Amherst

County through the rs", 19th
• and zo" centuries. Like several of the Algonquian tribe s. they had

a separate school and church provid ing a center for the community. Their presence was noted but
not investigated by Gilbert in 1928.

Like their Algonquian neighbors. the Nottoway peopl e arc fairly well doc umented as a cohesive

community through the l 7'hcentury. They held reservation lands wel l into the 19th century.

Unlike the Powhatan core tribes and the Monacan. they virtually disa ppear from the public

record from 1877 until remn ant descendant groups organized in the 2151 century. In his 1938

report to the Smithsonian. Gilbert noted that " West of the Nansemond in Southampton County

ncar Scbrcll and Courtland. there are asserted to be still remaining remnants of the Nottoway
Tribe:' Unlike their Algonq uian and Monacan neighbors there is no documented community
center (such as separately recognized Indian schoo ls or churches) or courts records asserting

their Ind ian identity, Instead. Nottoway descendants lived qu ietly within the surrounding

com munity until they reorganized as the Cheroe nhaka/Nottoway (2002). and the Nottoway
Indian Tribe of Virginia (2006).

On a side note. Gilbert also mentions remnant populations of possib le Wicomico in

Northumberland County: he identifies another group as possibly related to Werowocomoco in

the Gloucester area along the York River. along with possible remnants ofthe Acco hannock on

Eastern Shore. a cluster of famil ies in the Irish Creek area of Rockbridge Coun ty. and the
Melungeons of southwest Virginia. West Virginia. Tennessee. and Kentucky,
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Fo rmal Recognition b)" the Co mmo nwea lth

After morc than 400 years of interaction first with Virginia ' s co lonial gove rnment and then with

the Commonwealt h. the remain ing popul at ions of Indians native to Virginia have endured

population loss. forced relocat ion. and racial policies that have den ied thcir identity as Indians
from the early 1800s with outright "paper genoc ide" resulting from the racia l integrity laws of

the early 20th century. Some of these communities have fought to retain the ir ident ity over the

centur ics---retaining reservation lands. or focu sing on Indian schoo ls and churches as community
centers . or wh ile others have quietly lived within the larger population in rural co unties around

the state.

In 1982-83 the General Assemb ly ackn owledged that it was time to recognize tr ibal communities
beyond the two (Pamunkey and Matta pon i) who retained (and had continued to pay tribute for)

tribal reservation lands to the present day . That year the Joint Subcommittee Stud ying

Relationship Between the Com monwealth and Native Indian Tribes reviewed testimony and

documentation from several closely related tribes and concluded that they had "continued to

reside roughly in the same area as their ancestral groups. reta in a tribal ident ity. and operate
soc ial and relig ious institutions" and that since the early twent ieth centu ry the tribes have

maintained an organized triba l government." The recommendations from this subco mmittee

becam e the basis fo r recognizing tribes in the modern era.

Currently the Commonwealth recognizes II Indian populations as organized tribes. With the

dissolution of the Virginia Counc il on Indians. there is no longer a process to evaluate pet itions
from groups wishing to affirm their Ind ian heritage by seeking recogniti on.

" 'hat dOL'S "recognit ion" mean ?

For the purposes of recognition. the questions become I) "what is being recognized't-c-idcntity as

"an Indian" whic h is a matter o f descent that is traceab le to some extent in sp ite of early 20th

century reco rding practices or identity as a "tribe" which requ ires some sense of continuous

community cohesion oyer time. At what point have the descendants of a former. documented

tribe merged with the surrounding community so wel l. and even hidden their Indian identity so

long. that they can no longer. realistica lly he considered a tribe? And 2) "what docs it mean to

be recognized?" In the absence of fede ral recognition for Virginia Indian communities. the
answers to these two questions weigh heavily on the credibility and meaningfulness of state

recognition.

Being a "tr ibe" is not the same as having IndianlNative American descen t as individuals . The

Oxford Dictionary defines "t ribe" as " 3 social div ision in a traditional society consisting of

families or communities linked by social. economic. religious. or blood tics. \\ ith a common

cu lture and dialect. typically having a recognized leader:' and gives as an exam ple indigen ous

Indian Tribes. Virtually all de finitions of Ind ianlNative American tribes include the co ncept of a
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cohesive unit that retained that ident ity through time. Many people may share Indian ancestry:
that alone does not mean they were or are a tribe.

This concept of shared identity and community has been a cr itical clement of both federal and

Virginia state recognition.

At a national level. recognition ackn owledges that tribes have a sovereign status and a right to

gove rnment-to-go vernment relationship with the federal government. Th is translates to special

status for the tribe s and their members under a wide range of law's. certain lands rights. a certain

amount of autonomy. and also priority treatment in many federal programs - env ironmental

review. resource protection. grave protection. access to economic and health and human services
programs- that are not availa ble to individuals or to groups that may identify them selves as

Indian. but that have not been formally recognized as tribes.

The 1982-83 Joint Subcomm ittee Report indicates that the commission members believed state
recognition would help Virginia tribes gain access to some of the program s and privileges

reserved for federally recognized tribes. The Sub-committee recommended creating a

Commiss ion on Ind ians under the Secreta ry of Human Resources and with a mission that include

suggesting " ways in which Indians may reach their potent ial and make their fuJI contrib ution. as
wage earners and cit izens. to society and this Com monwealth."

State recognit ion essentially ackno wledges the identity of an organized Ind ian community as

having a special relationship with the Commonwealth. While there are no specific
social/economic benefits in law or in state programs. this relationship gives the tribes greater

visibility in dea ling with state agencies. Over the three decades since state tribes were first
recognized. the greatest strides have been made working \..... ith the Department of Education to

improve SOLs and teaching tools that tell the stories of Virginia Indians more effectively. and

with the Department of Il istoric Resources on a combination of educational programming. listing
Virginia Indian sites on the Virginia Landmarks Register and National Register of Il istoric

Places. and developing historical highway markers that tell the Virginia Indian story as well as

pushing for federal agencies to consult with Virginia tribe s during federally mandated

environme ntal reviews. The Departm ent of Game and Inland Fisheries worked closely with the

Council. whi le it existed. and the tribes on with hunting and fishing issues.

The Virginia Council on Indians also became a way for both government and non-government
entities to reach out to the recognized tribe s and to gain attention and input from the Virginia

Indian community. For example. the Virginia Foundation for the Humanities has worked with

state-recog nized tribes for more than 20 years to develop educational resources and create public
programs that redress the historical exclusion and misrepresentat ion of Virginia ' s native peop les.
The Genera l Assembly provided the initial funding to create the Virginia Indian Heritage

Program at VFH. which continues to create new resources and add nat ive perspectives to our
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shared story as Virginians. Recognition of individual tribes gave them a leg up in consultation

with the organizers of the Jamestown 2007 commemoration-and gave the organizers a more
forrnal path to seck out Virginia Indian involvement.

In particular. the Department of Historic Resources has worked proactively to encourage federal
agencies to include state-recognized tribes in Virginia as consulting part ies in
environmentallh istorical review processes for projects that potentially affect Virginia Indian
historical sites and/or traditional land uses. State recognition helped the Monacan. work ing with
OUR. to claim and repatriate ancestral remains from the Rapidan Mound (possible site of
Stegara '1'0\\ '0 shown on early colonial maps). through the federal Native American Graves
Protect ion and Repatriation Act (NAGPRA) Committee . State recognition has been a key factor
in dozens of highway and other projects reviewed under Sect ion 106 of the National Historic

Preservation Act.

The strongest claim for that consultation has always been that formal recognition by the
Commonwealth was achieved through a rigorous process consistent with (though not identical
with) the federal process. The presumpt ion of a rigorous process and criteria that are parallel to
federal recognition criteria has given those tribes a level of credibility as consulting parties in
federal environmental review and repatriation of human remains from prehistoric Indian grave
sites-credibility and respect that is not given bv federal agencies to state-recognized tribes in
states without a comparable process.

Tribal Recogniti on in Other States

A 2008 Santa Clara Law Review article on "Federalism and the State Recognition of Native
American Tribes: A Survey of State-Recognized Tribes and State Recognition Processes across
the United States" by Alexa Koenig and Jonathan Stein showcased the struggles of Virginia
tribes as one of several examp les of the roughly 200 tribes seeking federa l recognition. (Alexa
Koenig and Jonathan Stein. Federalism and the Stale Recognit ion ofNative American Tribes: A

Survey ofState-Recognized Tribes and State Recogn ition Processes across the United Slales.-t8
Santa Clara L. Rev. 79 (2008).Available at:
http :"dic:italcommons.law.scu.edu/lawreview/vol-t8/iss1/2)

They also showcase Virg inia as one of a handful of states which. at that time (2007) had a formal

and rigorous process for tribal recognition.

Koenig and Stein identified 16 states that had by 2007 recognized 62 tribes that were not
federally recognized. These states include: Alabama. California. Connecticut. Delaware.
Georg ia. Hawaii. Louisiana. Massachusetts. Montana. New Jersey. New York. North Caro lina.
Ohio. South Carolina. Vermont and Virginia. They also identify an additional five states with
strategies for acknowledg ing Indian heritage short of full tribal recognition including: Kansas.
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Kentuc ky. Michigan. Missouri and Oklahoma.

Accord ing to this survey, state-recognition provides primar ily a means of acknowledging long­

standing relationship s between tribal gro ups and the state government as wel l as a means of

access ing limited federa l benefi ts that have been made ava ilable to tribes or other gro ups that are
not formally recognized by the federal government.

Most of the states reviewed by Koeni g and Ste in have simply recognized one or two tribes by

legislation with no specifi c prov ision for further recognition. Alabama. Mary land.
Massachusett s. and South Carolina have administrative processes with Comm issions roughly
similar to the former Virginia Council on Ind ians, though it should be noted that South Caro lina

creates three d iffe rent categor ies ofv rccognition't-c-tribcs. groups. and organizations with

different criteria for each. Other states. including Georgia. l.ouisiana. New Jersey. and Ohio

recognize tribes through joint resolutions much as Virginia doe s current ly.

In those states with written crite ria for recognit ion. all use the principles of communi ty cohe sion

and continuity through the centuries from historical tribe s indigenous to that particular state and
that membership should be able to document descent from the historical tr ibe in que stion.

Maryland requires that the petitioning grou p establish that : the group has been identified as
Native Amer ican from before 1790 and can demonstrate that it has been part of a continuous
Native American com munity from before 1790 unt il the present. The Maryland criteria also

stipulate that the members o f the group must be descendants from a tribe that is indigenous to

Maryl and. and inhab ited a specific area in Mary land before 1790 and that the membership of the

group must he composed principally of pe rsons who are not members of any other ack nowledged

or recognized Nat ive American tribe. band. group. or clan . The criteria allovv the process to take
into account the special circum stances of Native Amer icans indigenous to Maryland,

Alabama began recogniz ing state tr ibes through legislation in the 19705. In 2000. Alabam a

confirmed nine tribes that had been recognized and adopted criteria and an adm inistrat ive
process (thro ugh a Commission) for any further pet itions for recognition. According to Alabam a

law a petitioning group must provide a list of at least five hundred (500) members who reside in
the state of Alabama along with ev idence that each of its members is a descendent of individuals

recognized as Indian members of an historical Alabama tribe. band. or group found on rolls
compiled by the federal government or otherwise identified on other official record s or

documents. In addit ion the pet itioner must demonstrate that its membe rs form a kinshi p group

whose Indian ancestors were related by blood and such ancestors were members ofa tribe. band

or gro up indigenous to Alabama. Membe rs may not be members (or be el igible for membersh ip)

in a federally recognized tribe. The pet ition ing grou p must also provide evidence that it has been

identifi ed with a tribe. band. or gro up. or Indian com munity from historical t imes (200 yea rs)
unt il the present as "American Indian " and has a cu rrentl y functioning governing rod)'. It
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requ ires that genealogical evidence be verified and approved in writing by a Certified

Genealogist (CSL) who is not a me mber of the petiti oning group or Indian commun ity. The

cri teria require a tr iba l history that must be va lidated by a certified historian and/or

anthropologi st.

North Carol ina has recognized seven state tribes by state statute. Currently. North Carolina's

Departm ent of Administra tion 's Co mmiss ion on Indian Affa irs sets domestic Indian tribe

recognition criter ia for any furthe r recogni tion requests. Accord ingly pet itioning group s must be

able to "trace thei r histor ic origins to ind igenous American Indian tribes prior to 1790. They can
show this continuity of com munity and Ind ian identity through a number of diffe rent type s o f

documentat ion includ ing: offic ial reco rds. such as birth. medical. military or local or county
government records; documents that demonstrate any historic government-to-government

relationships between the petitioner and the state or federal governments. anthropologica l.
histor ical. or genealogical documents. documentation of kinship /Interm arriage or other ongoing

relationships with other state/ fede ral recognized tribe s. and docum entation of trad itions. customs.

legend s. etc .. that are uniq uely American Ind ian. and documents showing grant participation in

programs designed for American Indians.

Initially. South Carolina recognized tribes by statute without a formal review process. Since

2003. however. it charged the State Commission for Minority Affa irs to develop regulations to

certify tribes for state recognition. The process that has been developed grants state recogn ition
to three d ifferen t kinds of tribal enti ties. These include the traditiona l "Native American Indian

Tr ibe." the "Native Am erican Indian Group ." and the "Native Ame rican Special Interest
Organ izati on" each with specific criteri a. For full tribal recognition. petiti oning groups must

demonstrate a historical presence for at least the past 100 years and meet all of the character istics
of a "tribe" in the South Carolina regulations. Among these requ irements are that the triba l

purpose in its bylaws and co mmitments to meet specific tribal needs. Claims must he supported

by a combi nation of officia l records such as birth cert ificates. church records. school reco rds.

U.S. Bureau of the Census records; documented kinship relat ionships with other Indian tribes in

and outside the State; anth ropo logical or histor ical accounts tied to the group's Indian ances try:

lineal genealogy charts for tribal members: documented trad itions. customs. legends. etc .. that

signify the specific group's Indian herita ge: letters. statements. and documents from state or

federal auth orities. tha t document a history of tribal re lated business and activities that
specifically address Native Ame rican Indian culture. preservat ion. and affairs; and lette rs.

statements. and doc ument s from tribes in and outside of South Carolina which attest to the Indian

heritage of the group.

The impo r ta nce of cr iteria

In part becau se of the overalllack of criteria and rigorous review processes. and because of the

proliferation of state recogniti on beginning in the 1950s. state-recognized tribes are often viewed
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with varying degrees of skepticism by federa lly-recognized tribes and by many federal agencies.
Federal tribes also question the credibility of groups recognized by the states-s-often viewing
them as Indian "wannabes". For example. the federally-recognized Cherokee have gone so far as
to estab lish a "Cherokee Ident ity Protection Committee" in 20 I I. The Cherokee Indian Nation
based in Oklahoma created a list of2 12 groups in states across the nation whose claims to be
Cherokee "tribes" are considered "fabricated" by the federally- recognized Cherokee. Many of
these groups are recognized by other states. Ten of these groups are in Virginia (none recognized
at this date).

The tension within the "established" (primarily federally recognized ) Indian commu nity over
what is sometimes seen as an attempt to misrepresent Nat ive Amcrican heritage and the fear that
state-tribes will compete for limited federal resources and rights claimed by federa l tribes is very
real and highly emotiona l. It can leave groups with genuine. hut poorly documented, cla ims of an
Indian heritage caught in the cross-hairs. The proliferation of state-recognized tribes over the
past fe w decades. otien with little to no crit ical review. makes the problem worse. As cited by
Koenig and Stein. Alabama Waccamaw Chief I laroid Il atcher put his finger on the problem
when he noted (in reference to state processes without finn standards), "[sjubjectivc
decisions foster a process open to every prejudice imaginable. and one where fraud will
inevitably abound.It

Conclusion a nd Recomme ndat ions

The 1983 recommendations of Virginia' s original Joint Subcommittee Studying Relationships
Between the Commonwealth and Native Indian Tribes to recognize tribes were based on the
same concepts as the federal process-

• Continuity - descent along with community cohesion and identity over the generations

• Strong documentation

• Consistent scholarly review

These arc the same principles that appear over and over in both federa l recognition and in the
procedures developed by those state that have written procedures and criteria. It is within this
larger context of and keeping the importance of credibility for Virginia tribes in a variety of

situations. not least of which is the ir relationship with both state and federal agencies and the
larger Native Amer ican comm unity, that this report recommends adopt ing a more formal and
rigorous review process and crite ria such as those suggested in Appendi x A and Appendix B.

It is. there fore. recomme nded that a Joint Commission on Virginia Indian Recognition be

established as a standing commission with in the Legislative Branch with the responsibility of
creating and managing a process both for tribal recognition and for affirmat ion of Indian identity
for groups that may not meet the criter ia for formal recognition as tribes with advisory
involvement by the Execut ive Branch. This process should:
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I. Be consistent and non- political:
2 . Rely on establi shed criteria and standards of documentation consistent with the federal

process:
3. Include scholarly review and input from appropriate execut ive branch agencies as well as

input from state recognized tribes and from federa lly recognized tribe s in cases where the

petitioners arc cla iming descent from a federa lly recognized tribe: and
4. Include an option for less rigorous commendation for groups that do not necessarily meet

the criteria for recognition as tribes. but that can demonstrate an ongoing ident ification
with Virginia Indian cultural roots and heritage.

Such a Joint Commission on Virginia Indian Recogn ition should:

I . Be composed of legislative and non-leg islative members including voting representation

by the Library of Virginia. Department of Ilistoric Resources. and Depart ment of

Education .
2. Be charged with review of all pet itions from groups seeking formal recognition as tribes.

or less formal affirmatio n of Indian heritage through commending resolutions.

3. Be charged with adopt ing formal criteria and procedures for careful review of such
peti tions including examples of the types of documentati on that wou ld address each

criterion.
4. Be charged with creat ing and managing a non-legislative Advisory Panel with

representation from the scholarly experti se needed to review and analyze submitted

documentation and advise the Commission on the factual nature of cla ims made and

whether or not the documentation showed that those criteria had been met.
5. The Commission and Advisory Panel will take testim ony from experts. as well as current

state recognized tribes.
6. Be given a sunset clause of 10 years on the probab ility that if a group has not come

fo rward within that time (more than 40 years after the initial jo int comm ittee met). it

would be highly improbable that it could demonstrate that it had continued as a tribal

communi ty over the past four centuries. By the year 202-1-. all recogni tion of Virginia

tribes should be closed. And if it were reopened for any reason later . it should retain the

same rigorous process and cr iter ia to mainta in the credibility of both the process and of

the tribes that have been recognized.

The procedure for full recognit ion should follow the fo llowing basic steps:

I . That future reque sts for recognition be handled through a two-stage process in which a
group seeking recognit ion submits a summary proposal to the Joint Commission on
Virginia Indian Recogn ition for eva luation.
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Prop osed Recognition Procedure

General Assemhly crea tes Joint Commission.
Purpose: Itears:
I) Requests for Memorializing Resolutions.
2) New requests for tribal recognition.
3) Advisory Panel recommendations on prior year recognition
requests

D

Submissi ons of req ues ts to Joint Co mmission
J oi nt Commission Holds V~ Grou ps seeking either I ) memorializing

Annua l Fa ll Meeti ng r-, reso lutions or 2) fu ll tr ibal rec ognition to

Co mmission.

Joint Co mm ission recommends to General Assembly ~I emorializing Resol uti ons
I) Approval text for memoria lizing reso lution. and/or General Assembly considers
2) RcqUL'St for tribal recognition move to full pet ition & memorializing resolution.
review.

DD Approve

Tribal R« oeniti on Requests 0 '

Commission authorizes full review of petition. Disa pp rove
I) Establishes Advisory Panel (or Panels if more
than one petition) Group seeking full recognition
2) Provides all petitions & supporting submits full petition &

documentation to the Panel. supporting documentation.

J ~
Trihal Rl'('o~nitilln Review Advlsury Panel (s)

Advisory Panel:
I) Reviews petition & supponing documentation;
2) Iiolds public meetings/meetings with petitioners;
3) ~la)' seck additional input from petitioners & other sources:

~-t) Makes recommendations to Joint Commission

Il 0 1
Re-rcfcr I

J oint Commission Annua l Fall :\Ieetin g
I) Reviews Panel Recommendations.
2) Recommends to GA: a) Approval. b) Continue
documentation/review for I more l ear. e) Den) tribal recognition ,

I(may provide for memorializing resolution). ~ Deny
v

j L
General Assembly passes
legislation in bill form approving Gover nor signs:
tribal status; forwards to Governor c::) Trihal Sta tus is
for signature. Recoan lzed
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ATTAC Il MENT A

PROPOSEIl PROC EIl UR E FOR PETlTlO:"I IoOG

Step 1. Lett er of In ten t to Peti tion

Pet itioners file a "letter of intent" to petition . The letter of intent should con sist of a

statement. signed by all the members of the group' s govern ing body. decla ring that the gro up

plans to apply for recogn ition as a tribe by the Commo nwealt h of Virgin ia and intends to submit

a petition to the Joint Commiss ion on Virginia Indian Recognition or. alte rnatively seeks less
formal affirmat ion o f identification with an Indian Ilcritage. It sho uld include support ing

documentation provid ing backgroun d and summarizing the rationale for either. The letter of

intent should be sent by mai l to the:

Chai r of the Jo int Commiss ion on Indian Recogn ition

Virginia General Assembly

Richmond. VA

Letters of intent may be filed at any time. but must be received by the Commiss ion no

laterthan 120 days before its annu al fall meeting in order to be considered at the upcoming

General Assembly session.

Upon rece ipt of the letter of intent. the Commission will record its receipt. send an
ackn owledgment to the gro up. notify in writing the group's state Senator and Delegate . post a

notice of the group's letter of intent on the Commission's (or other appropriate) website and

bring the request before the Commission at its fall meeting.

Co mmiss ion members will be provided an opportunity before the meeting to review the

preliminary proposal and any supporting documen tation. ask for addition documentation from
the petitione r. and/or consult with scholars and/or tribal ad visors.

Step 2. Prelimin a ry Resolu tion b~· th e Ge nera l Assembly

At its annual fall meeting the Co mmission will consider all requests and prepare

recommendations for the upcom ing General Assem bly Sess ion. Such reco mmendations may be
to I ) support moving forward to a full petition: 2) support a memorial izing resolu tion honoring

the petitioners" Indian cultural herita ge but not supporting full recognit ion: or 3) recommending

den ial of either full recogni tion or a memorializing resolution . Recommendations for either
moving forward to the second stage of a petit ion or for a memorializing resolution should

include language for the appropriate j oint resolution- memorializing Indian her itage or

enco uraging the petitioner to provide full documentation for review of potential recogni tion.
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The Commission shall include a summary of all requests and recommendations in an

annual report to the Genera l Assemb ly. The report shall also include draft language for joint
reso lutions approv ing for full recognition and any memorializing resolutions recommended by

the Commission . All resolutions recom mended by the Com mission will be introduced by the
Chair and co-patroned by other legislative members of the Comm ission as appropriate.

Approval by both Houses of the Genera l Assembly of a joint resolution memoriali zing a group' s
Indian cu ltural heritage will complete the process for those honorific act ions.

Step 3: Su bmi tti ng the Fu ll Pet iti on fo r Recogn ition

Once the Genera l Assemb ly agrees (via joint reso lution) that a request should move

fo rward. a group may subm it to the Commission a full pet it ion for tribal recognition. The
pet ition should consist of (a) a resolution from their governing body. (b) an overview and

justification. and (c) supporting documentation. The petition and all supporting documentation

should be submitted in electronic format (such as a combination of Word documents. Excel

spreadsheets. pd f files or readil y readable image forma ts for photographs. maps or scanned
records and supporting documents). It may be submitted via email din..cctly to the Commission

chair or the assigned legislative staff.

(a) The resolut ion. signed by all members of the group' s gove rning body and ident ifyin g
the group' s lawyer (i f any). should state that recognition is being sought.

(b) The overview should explain briefly (Criterion by Criterion) why the group should be

recognized as an Indian tribe by the Commonwealth of Virgin ia.

(c) With in the overview should be references to the "supporting documentation"

contained within the petit ion. The supporting documentation should he grouped by the cr iterion

those documents support. When one gro up of records speaks to more than one crite rion. they
should be placed ....-i th the record s for the lower-numbered criterion and cross-referenced in the
overview to other relevant criterion.

All petitions and supporting documentati on should be submitted in readily readab le

electronic format. For any docum ents that cannot feasibly be scanned or otherwise included in

an electronic submission. these should be note d in the index and the petit ion should include a

minimum of six co mplete. identical co pies of those documents.

Any group pet itio ning the Commission is responsible for scanning and /or duplicating all
the papers it submits and also for insuring all docu ments arc complete and properly labeled.

" Properly labeled" mean s that eac h electronic or photocopied record has a full reference written
or typed on it (e.g.. U.S. Census 1850. Virginia. X County.. Y Distr ictITown ship. page _ .. or for
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multi-paged accounts. e.g.. Gilbert 19-4 8. p. _ ). The Commission or the Advisory Panel may

ask the petitioners for. or accept. additional documents at any time during the evaluation process.

A petition for tribal recognition may be submitted at any t ime but should be submitted at
least six months prior to the annual fall meeting of the Commission in order for the final
recommendation to be considered by the following General Assembly session. If the petition is
incomplete. submitted late. or if eithe r the Commission or Advisory Panel requires addit ional
documentation to complete their review and recommendations the review process may be tabled
until the next year. If the addit ional documentation is not provided in the time frame indicated by
the Commission the Commission will make a recommendation no later than the second year after
the General Assembly has approved the process to move forward with the understanding that the
outcome will be influenced by the lack of supporting documentation that was requested.

If the Commission makes a positive recommendation for the petit ion for tribal
recognition in its annual report to the General Assembly. the General Assembly will act upon it
in due course . Petitioners wishing for recognition in a certain sess ion of the General Assembly
are advised to allow ample lead-time for the evaluation process.

A group may withdraw its petit ion. without prejudice. at any time. To do so. a resolution
signed by all members of their governing body must be sent to the Commission by certifie d mail
with return receipt requested. Upon receipt of that resolution. the petit ion will be considered
withdrawn.

Once the General Assembly approves that a request for recognition move forward to a
full petit ion and review. the Chair of the Commission will appoint an ad hoc Advisory Panel
(Panel) (or Panels if there arc more than one petitions in a given year) to evaluate the petition for
recognition and make recommendations to the Commission at its annual meeting. The

composition of the Panel will be determined by the Comm ission as appropriate to the particular
petition. It will have a minimum of seven members and must include at minimum a certi fied
genealogist. at least two scholars with recognized familiarity with Virginia tribes and history.
plus representation from the State Library and Department of Historic Resources.
Representatives should have institutional knowledge of the histories and struggles of the Virginia
tribes. along with a working knowledge of Indian law. None of the Advisory Panel members
may be associated in any way with the petit ioning group. These persons will be nominated by the
Chair and ratified by the Commission. No person with a known bias for or aga inst a petitioning
organization shall serve on the Panel. Upon appointment. each Panel member will sign a
conflict-of-interest statement. to that effect. If Panel members identify a fellow member having a
conflict of interest in the recognit ion case currently being studied. that Panel member must resign
or may be removed by the Chair or a majority of the Commission members . A replacement will
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be nom inated by the Cha ir and ratified by the Co mmission. Panel mem bers should be fairly

compensated for their time.

With the except ion of working papers of the Genera l Asse mbly members and staff all

meetings and records. including the origina l petition and subsequent support ing documentation.

are subj ect to the Virginia Freedom of Information Ac,: as such. the y arc open to the pub lic and

are ava ilable for inspecti on and copying upon request. Code l?f Virginia § 2.2-3 700 et seq.

However. certa in informatio n may be incl uded in Pet ition s. which w ill be held con fidential by

the Co mm ission and the Panel . when permitted and specifically excluded from the provisions of

the Freedom ofInfo rmation A CI or by other federal or state sta tutes . See generally, Code of

Virginia § 2.2-3705. 1 et seq. § 32.1-1 et seq.

The Panel may engage experts. who may aid in the evaluat ion. but have no vote in

recognition cases. Either the petitioning gro up or the Panel may request a meeting to discuss

progress of the petition and any questions the Panel may have. The Advi sory Pan el wil l
normally review the petition and make a recommendation to the Commission at least 30 days

prior to the scheduled fall meeting of the full Co mmi ssion . The Panel may recommend. by

simple major ity: (a) acceptance. (b) rejection . or (c) tabling w ithout prejud ice.

Step 5. Pa nel Recommendation to th e Co m mission

The Panel will provide to the Co mmiss ion a writt en report on the recommendation . This

report will be sent to all members of the Co mmission. electronically or via mail. with notice to

the petit ioning grou p. at least thirty (30) da ys prior to the Co mmiss ion meeting at v..-hich the

recommendation will be presented. The Advisory Panel will choose a spokes person to make an

oral presentat ion and answer questions of the written report at the Commission meet ing.

Step (I . Voting by t he Commission

Afte r it rea ches a dec ision. the Panel will present its recommendation to the Commission

at the fall Commission meeting. The Commiss ion will notify the group seeking recognition

when its Petition will be discu ssed .

The Co mmission may ag ree or disagree w ith the recommendation of the Panel. The

Commiss ion may vote to recommend, to reject. or to tabl e the petition without prej ud ice. With in

ten ( 10) workdays o f the Commiss ion' s vote on a peti tion : ( I) the petit ione rs will be sent a

notificat ion in writing. o f the outco me o f the vote and (2) the Delegate and the Senator, from the

petitioners' districts, will each be sent a copy of the notification . The recommendation shall be

included in the annual report o f the Co mmission to the Genera l Assembly.
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Should the Commission vote to reject a petition for recognition. that information will also
be included in the annual report. In such a case the petitioners will be granted one more cycle to
revise the current petition for reconsideration .

If the Commission votes to reject a petition a second time. the petitioning group may
submit a new petition only if new and substantively different documentation has been
discovered. There is no deadline on such a resubmission. but the process will begin anew. In
such a case the petitioning group must submit a proposal summariz ing the new documentation
and ju stificat ion at least 120 days prior to the fall meeting of the Commission which will

consider the new request. and each of the steps be repeated requiring a second authorizing
resolution from the General Assemb ly followed by resubmission of documentation. Panel
review. and consideration by the full Commission.

Afte r any petition has been voted upon. the petition and supporting documents will
remain on file with the Commission for future reference or resubmission.

Step 7: Confir mation by the Genera l Asse mbly a nd the Governor

Each year the Commission will submit its annual report with any recommendations to the

Genera l Assembly. Recommendations to confirm a tribe to be formally recognized by the
Commonwealth will include draft legislation which will be introduced by the Chair and Co­
patroned by a Commission member in the opposite 1louse and other Commission members as
appropriate. A tribe shall be considered "recognized" once that bill is passed by both Houses of
the General Assembly and signed by the Governor.
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ATTAC IIMENT II

PROPOSED C RITERIA FOR TRIIIAL RE COGNITION AND FOR MDIORIALI ZI NG
RESOLUTIO NS

I. T RIBAL RECOGNITION CRITERIA

The followi ng criteria provi de a thoughtful and well-con sidered set of standards and guide lines

for evaluating whether or not a group of people claiming to be descended from historic Virginia
Indian tribes can be considered as "tribes" rather than as remnant descendants who. while
honorin g the ir Indian heritage. may not be able to demonstrate that descent or. more importantly.
cohesive tribal relations through the centuries that arc essen tial for formal recogn ition as a tr ibe.

These criteria are consistent with the criteria for recognizing federa l tribes as developed in

consultation wi th the National Congress of American Indians. They para llel and arc consistent

with criteria used by several other states that ma intain a systematic recogniti on process. They arc
also consistent with the principles used by the General Assembly to recognize tribes in the past.
and are based on the criter ia. and guidance developed to help petitioners to build strong
documentation. ratified by the former Virginia Council on Indians in May 2006.

The criteria are based on the principles that a tribe must be defined by cohesion and continuity
through time. and must be supported by doc umenta ble evidence . This evidence is not restricted
to the public record. but must be able to stand the test of close objective. scholarly scrutiny.

These criteria add ress formal recogn ition of Vi~ in ia Ind ian T ri bes and do not add ress:

• Individual persons

• Tri bes already recognized by another state

• Groups whose members have not consistently acknowled ged their Indian
heritage and who have identified with other cultura l grou ps

• Groups whose members. having ancestry in historically unconnected Indian
tribes. have recent ly come togethcr for mutual support

• Members of a splinter group or individuals eligible for membership In a
Virginia-recognized tribe .

The burden of proof shall be on the petition ing group. not the evaluators. Petitioners must do
their own research . However. qualified professionals in anthropology or history may be
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available to assist with research or other helpful ways. Grant funds for such projects may be

available from the Federa l Admi nistration for Native Americans and other entit ies.

All criteria must be satisfied before the Virginia Commission on Indian Recognition will otTer its
recommendation to the Genera l Assembly. Incomplete petitions will not be considered.

C RIT ERIA FO R T RIIIA L RECOGNIT IO:-i

C r iter ion I. Show th at the ~roup' s members haw reta ined a specifica lly Indian ide ntity

th rough tim e.

Virginia state'recognition of Indian tribes is the Commonwealth' s method of endorsing
the Indian identity of tribal groups whose members have consistently declared their ancestry
among themselves and in public. Petit ioning groups must submit evidence supporting their long­
time sustained practice of identifying as " Indians" within their group, as well as evidence of
identifying themselves as "Indians" in public.

Documents that will be considered include:

• Affidavi ts from elder ly group members (showing the date collected and the
age of the person attest ing) that the group has identified internally as " Indian"

• Current and historic affi davits by local "non-Indians" testifying that the group
or individual members of it were considered " Indians" by numerous people in

the area

• Local. state, or federal records that show opposit ion to group members
identifying themselves as " Indians"

• Documentary evidence of group members identifying themselves as " Indians"
among themselv es, such as correspondence. diarie s. family Bible entries. birth
certificates showing a significan t number of babies were given traditional
" Indian" names

• Correspondence or photographs of group members showing that they visited
with members of other tribes

• Accounts by anthropologists that mention or describe the group

• Colonial. local, state, or federal records that show that the group. or individual
members of it. were identified as Indian or as their ancestral tribe: ideally, this
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kind of identification should be continuous from early historical times to the

present

• Documents relative to the formal organ ization by the group of a group
corporation. school. church . or other such institution. if the institution
included the word " Indian" or a tribal name.

Records submitted must be photocopies of the originals {i.e.. primary sources). Later
scholars' summaries {i.e.• secondary sources) will be considered if the original documents

have been lost.

Cr iter ion 2. Demonstrate descen t frum a n historical Indi an ~roup (s) that Iived wi th in
Virginia ' s current bounda ries at th e lime of th at group's first contact with Euro pea ns.

The tribe from which petitioners claim descent should have lived in an area with in the
current boundar ies of the Commonwealth of Virginia at the time of that tribe' s first sustained.
documented contact with Europeans.

Documen ts that will be considered include:

• Ili storical accounts written by early explorers who encountered the tribe

• Letters or diaries from government surveyors, Indian agents, and the like, who
were sent out to negotiate with the group either before or soon after Europeans
began arriving; also the governmental instruct ions Of the)' name the group)
given to such surveyors or agents

• Letters. reports, d iaries, or other documents from the early historic period in
the group' s area

• Early cartographers' maps of the region, showing the location of the group ' s
towns or villages

These accou nts and maps must be photocopies of thc originals (i.e.. primary sources).
Later scholars' summaries and composite maps {i.e.. secondary sources) will be

considered if the original documents have been lost.
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Criter ion 3. Trace the group's continued existence with in Virui nla fro m first contact to
the presen t.

The petitioners should be able to document their group' s history within Virginia from
their first Colonial encounter. lf therc has been movement from the originally recorded location
to other places within Virginia. then records documenting the group' s existence along the routc
of movement will be considered. A geographical clustering of fami lies should be demonstrated
at least untilthc early twentieth century.

Petitioning groups should show that they have had a community existing within Virginia
from historic times to the present. Any group of descendants that may have organized out of
state will not be considered for state recognition. If the tribal group in Virginia bas already
obtained recognition from another state. its Pet ition will not be considered for Virginia state
recognition.

Documents that will be considered include:

• Maps from primary sources showing the relevant Indian townfs}

• Colonial. local. state. or federal census records showing named Indian
town(s) in the location(s) inhabited by the group

• Relevant treaties. resolutions or agreements

• Governmental records or correspondence pertaining to the group' s land or
activities

• Governmental records pertaining to encroach ments on the group' s land

• Group records in government. local. or personal document collections that
mention an Indian community in their vicinity. This may include deeds and
land patents mentioning the group' s land being nearby. and later deeds. plat
hooks. and processioncrs ' returns showing group members tendin g to live

adjacent to one another

• Census records indicating the group' s structure.

These maps and records should be photocopies of the original versions (i.e.. primary
documents). many of which have been published. Later scholars' summaries and
composite maps (i.c .. secondary sources) will be considered if the original documents
have been lost.
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C riter ion 4. Provide a complete genealogy of cu r rent group members, traced as far hack

as possible.

The present members of the petitioner' s group should be shown. as far back as records
permit. to descend directly from members of the original historical tribe(s). The petitioners
should trace the ir tribal genealogies to at least the mid-nineteenth century .

Documents that will be considered include:

• A documented genealogy of all the CUITCnt members. highl ighting of any lines
descendi ng to current members from ancestors appearing in public records as
"Indian" or "group name"

• Mcmbership rolls from the past. with curren t members' ancestors among the
enrolled peop le highlighted.

C r iter ion 5. Show th a t the grou p has been socia lly di st inct from other cul tu ra l groups. at

leas t through t he twe ntiet h ce nt u ry and fa rthe r hack ifpossible, by organizing separa te
ch u rches, scboolsvpoli tica l organiza t ions or th e like .

Among the recognized tribes. three hallmarks of cultural cohesion in the twentieth
century were organized tribal governments. tribal churches. and. until desegregation. separate
" Indian" schools. Any group petitioning for Virginia state recognition should present similar
documentary evidcnce of being a cultural ly distinct. cohesive community.

Documents that will be considered include:

• Records (internal and/or exte rnal) showing political cohesion among the
people. even if incorporation and officialleadership were not establi shed until
later

• All group membe rship rolls compiled either by the group or others

• Records from the segregation era showing a separate school for the group (as
opposed to "w hite" and "colored" schools), whether that school was public or
private

• Records (internal and/or external) showing one or more separate. " Indian"
religious congregations. with a majority of their members belonging to the
pet itioning group. Cemetery records. in which the majority or burials are
group membcrs
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• Documents showing that group members married within the group. at least

until the twentieth century

• Records showing group members doing business more frequently with one
another than with non-Indians

• Marriage records. deeds of trust. wills and gua rdian accounts. local business
and personal records showing group members rel ied upon one anot her when

there was need to provide security for bonds or debts. to execute wills. to rear

orphaned children and the like

• Records such as tra vel accounts. correspondence. or diaries completed by non­

Ind ians ment ioning the gro up being '1ight -knit," "in-marrying: ' "close:' or

"familiar:'

The reco rds must be photoco pies of the original. eyewitness accounts or reports (i.e..

primary sources).

C rite r ion 6. Provide evidence of contem porary forma l organ iza tion, with full membersh ip

res tricted to people genealog ical ly descend ed fro m th e h istori c trihe(s).

The petit ioning grou p should currently have a formally organized government. with
established bylaw's and with membership criteria restricting full membership to people proving

their genealogical descent either from the histor ic tribe or from a histor ic membership roll.

Documents that wi ll be considered include :

• Current roll of members

• Bylaws

• Organizat ional structure

• Certificate of incorporation. if the group is incorporated

• The histo rical membership roll. if one exists. from which members desc end.
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II . CRITERIA FO R RE SOLUTlOI'S CO~I ~IEN))( I'G G ROU PS T HAT I'RO~IOTI:

VIRGI NIA INIII AN II ERI TAG E

Criterion I. Show that the group has been organized and operating for at least ten years; and

Cri terion 2. Provide evidence that. during the time of its operation. the group has conducted

activities to educate the public such as holding po\\WOWS attended by the public. setting up a
museum. hosting educational events or exhib its: and

Criter ion 3. Demonstrate significant accomplishments on bchalf of its members. such as self­
help programs or other activities.
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ATTACIIMENTC

llRAFT LEG IS LATI VE LAI'iG UAG E

Tit le 30

Cha pter 45

§ 30·348 . Join t Commission on Virginia Ind ian Recogn ition; purpose.

The Joint Commission on Virginia Indian Recognition (the Commission) is established in the

legislative branch of state government. The purpo se ur ihe Comm ission is to re\:ic\\' ap plicati ons

and make recommendati on s to the General Assemblv rceard ing applica tions of groups seeking

recognition as Virginia Indian Tribes.

§ 30-349. Membership ; tcnns.

Th e Co mmission shall have a total membership of 13 members that shall consist of se'lfen
Iceislat ivc members. three non-lcl!islativc citizen members. and three ex officio , oling members.

Members shal l be appoin ted as follows: four members urihe Jlouse of Dcleealcs. to be

apPOinted by the Speaker of the House of Delegates in accordance with the princip les of

propo rtional representation contained in the Rules of the (louse of Delegates; three members of

the Senate, to be appointed by the Senate Committee on Rules; at least one non-legislative
citizen member who shall represent the Virginia Ind ian community. to be ap POinted bv the

Speaker of the House of Delegates: and at least one non-leg islative citizen member who shall

represent Virginia ' s scholarly com muni t"'. to be apPOinted by the Sena te Committee on Rules.

The Librar ian of Virginia or designee. the Director of the Depanment of Il istoric Resources or

designee. and the Superintendent of Public Instruction or designee sha ll serve ex olli cio \\'ith
voting privileges. Non-legisl'ltive citizen members of the Co mmission shall be citizens of the

Commonwcalth. Unless otherwise approvcd in \vriting bv the chaionan of thc Co mmission and
the resrcctive Clerk. non-legislative cit il en mem bers shall only be reimb ursed for travel

originating and ending within the Commonwealth far the pumo sc of attend ing meetings.

Legislativc mem bers and ex ofiic io mem bers of the Commission shall serve teons coincident

with theirtenns of oflice. except that in years when there is an act ive pet ition for full

recognition, no member may serve on the Co mmissio n who is the elected representative of the

distric t<sl in which the petit ioning organization is based . Appointments to fill vacancies. other

than b,,' expirat ion of a tenn, shall be for the unexpired teons. Vacancies shall be fillt..>d in the
same manner as the original appointment s. All members mav be reap pointed .

Non-legislative citizen members shall be appointed for a leon of twa years. Na non-Iegislativc

citizen member shall serve more than fo ur consecutive two-year teons. The remaind er of any
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tcrm to which a member is appo inted to fill a vacancy shall not constitute a term in determining
the member's eligibility for reap pointment.

The Commission shall elect a chairman and vice-chairman from among its membership. who

shall be members or the General Assembly.

§ 30-350. Quo rum: meetings: voti ng on recommendat ions.

A majoritv or the mcmbers shall constitute a quorum . The Commiss ion shall meet at least once
each vear not earlier than September I or later than November 30 in order to review both

preliminarv and final submissions for tribal recognition or commendation by resolution. In the

absence of anv submissions. this meeting mav be waived. Other meetings of lhe Commission
shall be held at the ca ll of the chairman or whenever the majority or the members so request.

No recommendation o r the Com mission shall be adopted if a majority of the Sena te members or

a ma jority of the House members appointed to the Commission (j) vote aga inst the

recommendation and (iil vote for the recommendation to fail notwithstandinl! the majoritv vote

of the Commission.

§ 30-35 1. Compensation: eXQCnses; grants.

Legislative members of the Commission shall rece ive such compe nsat ion as prov ided in § 30­
19.12. and non-legislat ive citizen members shall receive such compensat ion for the performance

of their dutie s as provided in § 2.2-28 13. All members of the Commission shall be reimbu rst.-d

for all reasonable and necessarv expenses incurred in the per formance of their duties as provided
in §§ 2.2-2813 and 2.2-2825 .lIowe \"er. all such compensation and expenses shall be paid from

existing appropriat ions to the Commission. or, if unfunded. shall be approved bv the Joint Rules

Committee.

The Commi ssion mOl\' so licit, accept. usc. and dispose of uifts. grants, donations. bequests, or
other funds or real or persona l property for the purpose of aiding or facilitating the \\ ork of the

Commission. In accordance with the appropriation act. the Commission rna" procure supplies.
services. and property. and make or enter into contracts, leases. or other legal agreements as it
may deem necessary to carry out its dut ies as set forth in this chapter. No contract, lease, or other

legal ag reement shall be entered into by the Comm ission that extends beyond the date of

exp iration oCthe Commission.

§ 30-352 Powers and dut ies of the Commission.

The Commission shall have the: following powers and duties:
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1. Establish guidance of documentation required to meet the criteria for full recognition of
Virginia Indian Tribes that is consistent with the principles and requirements of the federal triba l
recognit ion. and for other\\rise honoring individuals and groups who can show Indian descent and
active ident ification with their Indian heritage but that mav not meet criteria for full tribal
recognition

2. Establish a process for accepting and revie\'iing all applications for either full recognit ion or
commending resolutions,

3. Appoint and establish an Advisof" Panel or Panels on Tribal Recognition composed of non­
legislative citizens at large who have a knowledge of Virginia Indian histor" and current status.
Such panels rna" be activated in an" vear in which a submission for full recmmition has been
requested. and in other "ears as deemed appropriate bv the Commission. Such a panel must
include at minimum a certified genealogist. at least two scholars with recognized familiarity with
Virginia tribes and historv, plus representation from the State Library and Department of Histor ic
Resources. At least one of the tribal representatives should have institutional knowledge of the
histories and struggles of the Virginia tribes. along with a working knowled ge of Indian law.
None of the Advisoo' Panel members may be associated in an\' way with the petitioning group .
Members of the AdvisorY Panel shall be given fair compensation for the ir time and reimbursed
fortravc1 in accordance with §§ 2,2-2813 and 2.2-2825.

4. Make recommendations to the General Assembly for full recognit ion or commending
resolutions based on the findings of the Advison' Panel and the full Commission.

5. Submit to the General Assernblv and the Governor an annual report for publication as a fC(Xlrt

document as provided in the procedures oe the Division of Legislati\'e Automated Systems for
the processing of legislative documents and reports. The chairman of the Commission shall
submit to the General Assembly and the Governor an annual executive summary af the interim
activity and work af the Commission no later than the first day of each regular sess ion of the
General Assemblv. The executive summar\' shall be submitted for publication as a report
document as pro\'ided in the procedures of the Division of Lcgislati\'c Automated S\'stems for

the processing of legislati\'c documents and reports and shall be posted on the General
Assemblv's websitc.

6. Perfonn such uther duties, functions. and activities as may be necessarv to faciliwte and
implement the objectives of this chapter.
§ 30-353. Procedure for tribal recol!nition

The Commission shall develop the details for and implement a procedure based on the follo\\ 'ing
steps:
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I. Future requests for recognition be handled through a two-stage process in which a group

seeking recogn ition first submits a summarY proposal to the Joint Commission on Virginia
Indian Recognit ion for evaluation.

2. If the preliminary petition appears promising. the Joint Commission will make that
recommendat ion to the General Assemblv which would then bv resolution authorize the process
to move forward to a full petition for recognition . Concurre nt with authorization to move
forward . the General Assemblv will approve a budget amendment to cover costs associated with
the work of an Adv ison' Panel.

3. Following General Assemblv authorizat ion to proceed. the Joint Commission will establish an
Advisory PaneL \..-hich includes triba l representation (state and federaIlv-rccol!nized tribes as
appropriate) and strong scholariv experti se: and

4. The group seeking recognition will submit a full petition with supportinl.! documentation and
will provide additional infonn ation and documentation at the request of the Advison ' Pane l:

5. The Advisory Pancl will review the petition and supporting documcntat ion. holdim!: public
meetings as deemed appropriate and report its findings and recommendations to the Joint
Commi ssion at an annual fall meeting: then

6. The Joint Commission will make its recommen dation to the General Assembly for either : a)
approval for full recognition: b) passage of a commending resolu tion instead of recognit ion ; c)
that the process he continued into the following year to allow the group to submit new evidence:
or d) that the cvidence did not support either full recognition or an honorific commending

resolution.

7. A recommendation that full recognition as a Virginia Indian Tribe will be accompanied bv
draft legislation in bill form requiring review and signature by the Governor as ",,'ell as by the
(Jeneral Assemb ly.

Further, as an alte rnative to full recognition. groups that ident ify themselves as Indians. either
with roots in the historical tribes of Virginia or federally recognized tribes outside Virginia. may
apply for commending resolutions that would honor the group' s educationa l and assistance
programs without conferring fonnal tribal recognition. This alternative mav either be a separate

and shortened review process that essentiallv parallels steps I and 2 above for recol.!nition. or
rna\! be an alte rnative outcome of a full two-veal' review for groups unable to document descent.
commun ity cohesion and/or continu ity from the It h centune to the present.

§ 30-354. Criteria for tribal recognition

I. Show that the group' s members have retained a srecificallv Indian identity through time.
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2. Demonstrate descen t from an historical Indian groupCs) that lived within Virg inia' s curren t

boundaries at the time of that l!roup's first co ntact w ith Europeans.

3. Trace the group ' s co ntinued ex istence within Virginia from first contact to the present.

4. Prov ide a complete genealogv of current group mem bers. traced as far back as possible.

5. Show that the grou p has been socially distin ct from other cultura l groups, at least throu gh the

twentieth centurv and farther back if possible, by organiz ing separate chu rches, schoo ls. pol itical

organizations or the like.

6. Provide evidence of contemporary fonnal organizati on, with full mem bership restricted to

people genealogicallYdescended from the historic tr ibe(s).

§ 30-355. Staffing.

Adm inistra tive starr support shall be prov ided hv the O m ce of the Clerk of the Senate or the

Omce o f the Clerk of the I iouse of Delel!ates as may be appropr iate for the house in wh ich the

cha innan of the Comm ission ser\'es. The Division of Legi slative Serv ices shall provide ICl!al,

researc h, po licy analvsis. and other services as requestt.:d bv the Commission . Technical

assistance shall be prov ided bv the Libraf\" of Virgini a and the Depart ment of .I istor ic

Resou rces. All age ncies of the Commonwealth shall provide assistance to the Commission. upon

request.

§ 30-356. Sun set.

This chapter shall expire on July 1.2024.
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