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PREFACE 

The Office of the Secretary of Health and Human Resources {OSHHR) is submitting this report in 
response to the legislative mandate in Chapter 559 of the 2022 Acts of Assembly, which directed OSHHR to 
study the current oversight and regulation of nursing homes, assisted living facilities (ALFs), and other 
congregate living settings to improve efficiency and effectiveness of regulation and oversight, provide better 
transparency for members of the public navigating the process of receiving services from such facilities, and 
better protect the health and safety of the public. The legislative mandate requires OSHHR to submit the report 
of findings and recommendations "to the Governor and the Chairmen of the Senate Committees on Education 
and Health and Finance and Appropriations and the House Committees on Appropriations and Health, Welfare 
and Institutions by October 1, 2022." 
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EXECUTIVE SUMMARY 

The General Assembly directed the Secretary of Health and Human Resources (SHHR) to "study the
current oversight and regulation of nursing homes, assisted living facilities (ALFs), and other congregate living 
settings to improve efficiency and effectiveness of regulation and oversight, provide better transparency for 
members of the public navigating the process of receiving services from such facilities, and better protect the 
health and safety of the public." The Office of the Secretary of Health and Human Resources (OSHHR) 
convened two Chapter 559 \Xrorkgroup meetings in August and September of 2022, during which several
informational presentations were given, feedback and public comment was received. The Chapter 559 
Workgroup developed the following recommendations. 

RECOMMENDATIONS 

1. Staff from Virginia Department of Health (VDH), Virginia Department of Social Services (DSS),
Virginia Department of Behavioral Health and Developmental Services (DBHDS), and the Virginia
Department of Aging and Rehabilitative Services (OARS) jointly create a "one-page" reference guide
for consumers and families that explains common congregate living and long-term care terminology,
the levels of long-term care available in Virginia, which agency provides oversight for the different
levels of long-term care, and where consumers may go or whom to contact for more in-depth
information.

2. Staff from VDH, DSS, DBHDS, and OARS, as well as other agencies within the Health and Human
Resource Secretariat, jointly develop a "decision tree" or similar decision-support tool to assist
consumers in determming what level of congregate living may be appropriate for themselves and/or
their familr members.

3a. All relevant Health and Human Resources websites prominently post the "one-page" reference guide 
and decision support tool, as well as links to the pertinent provider search pages for each agency to 
allow consumers to search for providers as well determine their history of regulatory compliance. This 
includes the websites ofVDH, DSS, DBHDS, and OARS, as well as the websites of the Office of the 
State Long-Term Care Ombudsman and the regional and local long-term care ombudsmen offices. 
2-1-1 Virginia, No Wrong Door Virginia, and SeniorNavigator.org should also be included in this
effort.

3b. DSS, in cooperation with the VDH, DBHDS, and OARS, convene a work group to assess consumers' 
experience in finding the appropriate level of long-term care and congregate living for their needs, 
including (i) whether the Commonwealth's websites including 2-1-1 Virginia, No Wrong Door 
Virginia, and SeniorNavigator.org should be consolidated; (li) the accuracy, consistency, and sources 
of in formation concerning long-term care and congregate living settings on 2-1-1 Virginia, No Wmng 
Door Virginia, and SeniorNavigator.org; (ill) what information about congregate living settings from 
VDH, DSS, DBHDS, and OARS should be included on 2-1-1 Virginia,No WrongDoorVirginia,and 
SeniorN avigator.org; and (iv) what public outreach efforts, if any, could increase consumer knowk:dge 
about these resources. 

4. Request that the Virginia Code Commission review the terms and definitions for "provider'' and
"health care provider" through the Code of Virginia in reference to providers of congregate living
settings regulated by the VDH, DSS, and DBHDS. The Code Commission's findings and
recommendations could be shared with OSHHR the Governor, and the General Assembly prior tn
the 2024 Regular St.:ssion. This recommendation could be accomplished either via legislation in the
2U23 Regular Session or by letter from the Secretary of Health and Human Resources.
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ISSUES FOR FURTHER CONSIDERATION 

1. The State Board of Health does not have the authority to set licensing fees for nursing homes and
currently must use statutorily prescribed fee amounts that have not changed in 43 years, which places
the agency and its ovcrsigh t functions under financial s train. The current fee schedule for annual license
renewal is based on patient bed capacity but is nor to exceed SSOO. In 1979, this fee schedule nearly
supported the entire cost of the licensure and inspection program. However, due to the rate ($1.50 per
bed) and the cap placed within the statute (SSOO), the revenues collected from nursing homes during
licensurc and renewal arc no longer adequate to cover the expenditures of the licensing program.
Additionally, Va. Code § 32.1-130 has never been amended , nor were additional appropriations
provided, to recognize additional costs incurred by the licensure and inspection program as a result of 
subsequent legislative mandates and Virginia-specific requirements for nursing homes.

2. The State Board of Social Services has not pursued a regulatory action to increase its licensing fees
since at least 1991. Licensing fees cannot be used to support the DSS's oversight functions, which puts
the agency and its oversight functions under financial strain. The fees generated by licensing can on�·
be used for the purpose of education and training for staff of and technical assistance to ALFs tt>
"improve the quality of care in such facilities" per Va. Code§§ 63.2-1700 and 63.2-1803.1. It wourl be
helpful for DSS to have more flexibility to access funds for operational and licensing functions,
including the training of providers. Additionally,in July of 2021, DSS's Division of Licensing Programs
was directed by the General Assembly to move the child care portion of the program to the Virginia
Department of Education (VDOE), which included transferring millions of dollars of associated block
grant funding from DSS to VDOE; this is now a major contributing factor to a lack of funding for the
ALF licensing program.

3. Despite the large increase in the number of FfE licensing specialists at DBHDS over the last 10
years, the average specialist's caseload is 106 services and 339 locations; this is above the national
average of 88 facilities per licensing specialist as reported by the National Association of
Rehabilitation Providers and Agencies (NARA). This is partially due to the 92% increase in the
number of licensed providers, the 96% increase in the number of licensed services, and the 80%
increase in the number of DBHDS-licensed locations since SFY 2012. Additionally, the Settlement
Agreement with the Department of Justice has increased the amount of information each specialist
must review. Conversely, DBHDS's employment of 1.tccnsing specialists has increased 12.9% to 35
FTEs and overall FTE licensing and oversight staff has increased 70.9% to 53 FfE (comprised of 35
licensing specialists, nine incident management specialists, and nine specialized investigators ).

4. Since federal fiscal year (FFY) 2015, the U.S. Centers for Medicare and Medicaid Services (CMS) has
not increased funding to the Commonwealth for federal certification and survey activities that are
performed by VDH for congregate living settings.

5. YOH, DSS, and OBHDS have experienced ongoing difficulty in attracting and retaining qualified
employees to conduct inspections and other essential oversight functions mandated by either the Code
of Virginia or CMS, even prior to the COVID-19 pandemic. The impact of prolonged vacancies has
had an impact on the timeliness of inspections and other es sen rial mandatory oversight functions.

6. VDH lacks meaningful enforcement options to compel compliance for nursing homes that violate
Virginia�spccific requirements. To remedy violations of state law, the State Health Commissioner only
has the authority to require plans of correction (PoCs), restrict new admissions, or suspend or revoke
a license. This is in contrast with penalties allowed under federal law, which include PoCs, directed
PoCs, directed in-service training, state monitoring, temporary management, civil monetary penalties,
discretionary denial of payment for new admissions, denial of payment for all individuals, and
terminarion.
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INTRODUCTION 

STUDY MANDATE 

CHAPTER 559 OF THE 2022 ACTS OF ASSEMBLY, DIRECTED THE SECRETARY OF HEALTH AND 

HUMAN RESOURCES (SHHR) TO "STUDY THE CURRENT OVERSIGHT AND REGULATION OF 

NURSING HOMES, ASSISTED LIVING FACILITIES,AND OTHER CONGREGATE LIVING SETTINGS 

TO IMPROVE EFFICIENCY AND EFFECTIVENESS OF REGULATION AND OVERSIGHT, PROVIDE 

BETTER TRANSPARENCY FOR MEMBERS OF THE PUBLIC NAVIGATING THE PROCESS OF 

RECEIVING SERVICES FROM SUCH FACILITIES, AND BETTER PROTECT THE HEALTH AND 

SAFETY OF THE PUBLIC." THE STUDY MANDATE IS INCLUDED AS APPENDIX A. THE SECRETARY 

OF HEALTH AND HUMAN RESOURCES IS TO REPO RT FINDINGS AND RECOMMENDATIONS TO 

THE GOVERNOR AND THE CHAIRMEN OF THE SENATE COMMITTEES ON EDUCATION AND 

HEALTH AND FINANCE AND APPROPRIATIONS AND THE HOUSE COMMITTEES ON 

APPROPRIATIONS AND HEALTH, WELFARE AND INSTITUTIONS. 

STUDY ACTIVITIES 

In response to the legislative mandate, the Office of Secretary of Health and Human Resources (OSHHR) 
convened a workgroup of representatives from impacted organizations and state agencies to learn more about 
the issues identified in the legislation. The workgroup received a variety of presentations about the oversight, 
regulation, and methods of accessing information about congregate and long-term care services in Virginia. 
The OSHHR convened two meetings during 2022: the first was held on August 24 and the second on 
September 15. The workgroup discussions are summarized below. 

AUGl;ST 24 MEETING 

The assembled workgroup members and agency staff reviewed the legislative mandate and discussed the 
scope of what would be included in "congregate living settings." Staff from the Virginia Depamnent of Health 
(VDH) presented about state and federal oversight for nursing homes I and certified nursing facilities.2 Staff 
from the Virginia Department of Social Services (DSS) presented about state oversight of assisted living 
facilities (ALFs) and children's residential facilities (CRFs). The workgroup members and OSHHR questioned 
VDH and DSS about different aspects of the oversight functions before transitioning to a discussion about 
what Virginia-specific consumer information was publicly available about congregate living settings and long­
term care, where it was located, how it was maintained, and opportunities for improvement. 

SEPTEMBER 15 MEETING 

The Executive Director of the Joint Commission on Health Care (JCHC) presented about the JCHC's 
recent studies on nursing homes and ALFs as well as study findings. While the JCHC current srudy effort does 
not directly address the issues raised by Chapter 559 (2022 Acts of Assembly), the JCHC's executive director 
stated that available public information varies significantly between ALFs and nursing homes, especially 
regarding locating placements and when assessing costs and quality. The JCHC research had not found that 
separate licensing by VDH and DSS impeded oversight. Staff from the Department of Behavioral Health and 

• Va. Code§ 32.1-123 defines nursing home as "anr faciliry or any identifiable component of any facility licensed pursuant
to this article in which the primary function is the provision, on a continuing basis, of nursing services and health -related
sen·1ces for the treatmt.:nt and inpati<.11t care of two or more non-related indiYiduals, including facilities known by \'al)ing
r,om,,ndacure or designation such as convalescent homes, skilled nursing facilities or skilk-d care facilities, intcrm,:diatt.:
c,m: fa.;:iliti·:�, (;Xtcndc<l care facilities and nursing or nursing care facilities."
2 V;;. Cc(le § 32.1-123 dcrinc:; certified nursing facility :is "anr skilled nursing facility, skilled care foc1hty, inmmcdiate care 
faciiiry, rn1r,ir.g or nursing c;1,-: facility, or nursing home, whether frecstanding or :i portion of a fo::c$�ar:ding medical care 
faditv. char is cenitit"..1 iis a Mdican: or .Medicaid provider, or both, pursuant tO § 32.1-i37." 

1 



Developmental Services (DBHDS) presented about the licensing and state oversight of intermediate care 
facilities for individuals with intellectual disabilities (ICF/IIDs) and psychiatric residential treatment facilities 
(PRTFs). VDH staff provided updates about federal funding from the Centers for Medicare & Medicaid 
Services (CMS) for federal fiscal year3 (FFY) 2023 as well as recent requests for data and information from the 
U.S. Senate Special Committee on Aging about state survey agencies,4 VDH then presented about federal 
oversight of ICF/IIDs and PRTFs. 

After questioning the presenters, the workgroup and OSHHR discussed potential recommendations and 
whether to focus the recommendations on Virginia consumers' experience in locating appropriate congregate 
living setting and level of long&term care needed for themseh•es or their loved ones. 

REPORT OUTLINE 

Following the discussion of the study mandate, this report provides an overview of Virginia's congregate 
living settings, which agency is responsible for licensing and oversight, the major challenges each agency faces 
in licensing and oversight, and the current available consumer information regarding congregate living 
settings with the goal of providing better transparency for members of the public navigating the process of 
receiving services from such facilities, and better protecting the health and safety of the public. The report 
then outlines the findings and recommendations discussed by the Chapter 559 \X,.orkgroup. 

CONGREGATE LIVING SETTINGS IN VIRGINIA 

DIFFERING LEVELS OF CARE 

NURSING HOMES AND CERTIFIED NURSING FACILITIES 

VD H's Office of Licensure and Certification (0 Lq is responsible for the state licens ure and inspection of 
nursing homes and for conducting federal surveys of certified nursing facilities on behalf of CMS.5 A nursing 
home is a medical care facility "in which the primary function is the provision, on a continuing basis, of nursing 
services and health-related services for the treatment and inpatient care of two or more nonrelated 
individuals ... "(, VDH OLC is also responsible for the certificate of public need (COPN) program, which is the 
means and method by which the Commonwealth maintains control over the supply of certain medical care 
facilities and health services. Certain projects (e.g., opening a nursing home, adding beds to a nursing home, 
etc.) require the project owner to demonstrate that there is a public need for that specific project before the 
project can be commenced. Unless delayed at the request of the applicant, the COPN process takes 120 calendar 
days. After obtaining a COPN, the facility can obtain a nursing home license from the State Health 
Commissioner, which expires December 31 each calendar year; there is no explicit grant of authority in the 
Code of Virginia for conditional, provisional, or other denoted type of license that is anything less than a full 
license to own, establish, conduct, maintain, manage or operate a nursing home. 

A certified nursing facility is a long-term care facility that has chosen to participate in the Medicare and/or 
Medicaid programs and, therefore, are subject to the Conditions of Participation (CoPs) and Conditions for 

3 The federal fiscal year is October I to September 30. 
4 A state survey agency is a jurisdiction's state department of health that has a contract with CMS to perform 
federal oversight activities under Title XVIII and Title XIX of the Social Security Act; YOH is the state survey 

agency in the Commonwealth. 
'i CMS is authori7.r:d by§ 1864 of the Social Security Act to "make an agrer:ment with any State which is able and willing 
to do so under which rhc services of the State health agency ... will be utihzed br him for the putpose of determining 
wht.>th�r ;LO instirution chcrcin ... or whether an agency therem ... " complies with the CoPs and CfCs. VDH is the only 
Virginia st:ite agency aufhorizd to enter into such a contract with Ci\IS, pursuant to Va. Code§ 32.1 137. 
� S,e \' a. Cud� § 32.1 123. 
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Coverage (CfCs) for those programs. Certified. nursing facilities must comply with the CoPs, CfCs, and state 
licensure regulations. Nursing homes that have chosen not to participate in Medicare and/ or Medicaid arc not 
subject to the CoPs and CfCs. Though the State Board of Health has not elected at this time to make a 
distinction between the levels of care a nursing home may provide,' CMS does distinguish between skilled 
nursing facilities (SN F s) certified under Medicare and nursing facilities (NF s) certified under Medicaid; if a Ion g­
term care facility opts to be certified under both, it is considered a SNF /NF. While the overwhelming majority
of certified nursing facilities are freestanding nursing homes-which is what the public typically thinks of when 
envisioning these types of facilities-there arc a small number of certified nursing facilities that CMS considers 
"distinct part'' SNFs, NFs, or SNF /NFs; these are the extended care or nursing care units within a hospital In
the Commonwealth, these units operate under a hospital license issued by the State Health Commissioner just 
like all other hospital units, but they have a separate CMS provider number from the hospital as CMS considers 
that unit to be a different provider (and subject to different reimbursement methodologies, CoPs, and CfCs) 
from the hospital. 

As of October 1, 2022, there are 288 freestanding nursing homes; 278ofthese are certified nursing facilities 
in which all beds are dually certified to participate in Medicare and Medicaid, and two are certified nursing 
facilities with some beds certified to participate in Medicare and Medicaid and some beds private pay only. 
Eight freestanding nursing homes do not participate in Medicare or Medicaid at all, and there are two certified 
nursing facilitates operated by DBHDS that are not subject to nursing home license. Finally, there are seven 
distinct part SN Fs, NFs, and SNF /NFs operating under a ho spiral license. This information is summarized in
Figure 1. 

Facility by Licensure and Certification 

/ 

·""'·

Figure 1. Facility l?J Licensure and Certijication. 

NlI Liccn:i-c, P,m1.tlly · 
C: ·riifi 'ti 2 1% 

Hoopilal Lia,nac, Pully 
Catif"ieci Distinct Pan, 

7 (2'/o) 

No Liccnn, Pully 
Catif"m, 2 (I 'lo) 

� J,·�V�· .. Code§ 32.1- \27(B)(3), which gives the State Board of Health the discretion to "das�il\ .. nursing homes by trpe 
of �r-cc1alr� ,�r ;i;::vio: .. :· and ccnse them according to such classification. 
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Despite the differing licensing and certification status of the facilities, the vast majority of the 33,167 long­
term care beds in the Commonwealth participate in Medicare, Medicaid, or both, as indicated in Figure 2. 

Nursing Home Beds by Certification Status 

NF, 1,048 
(3%) 

Non-participating, 
662 (2%) 

Figure 2. Nursing Home Beds b;• Certffication Status 

ASSISTED IJVING FACHJTIES AND CHHDREN'S RESIDENTIAL FACIIJTIES 

DSS's Division of Licensing Programs is responsible for the state licensure and inspection of ALFs, adult 
day care, and CRFs. An ALF is a "congregate residential setting that provides or coordinates personal and 
health care services, 24-hour supervision, and assistance (scheduled and W1schcdulcd) for the maintenance or 
care of four or more adults who are aged, infirm or disabled and who are cared for in a primarily residential 
setting"8 and specifically excludes nursing homes. ALFs are not subject to COPN laws, so providers need only 
obtain licensure before beginning operations. Likewise, there is no federal oversight of ALFs. As of October 
1, 2022, there are 568 ALFs in the Commonwealth, which represent 37,831 beds. Unlike the State Health 
Commissioner's licensing authority, the Commissioner of Social Services is authorized to grant conditional and 
provisional licenses in addition to regular licenses to operate an ALF. A conditional license is valid for six 
months and issued "to an applicant to operate a new facility in order to permit the applicant to demonstrate 
compliance with licensurc requirements ."9 Similarly, a provisional license is also valid for six months and issued 
"if the applicant is temporarily unable to comply with all of the licensure requirements ." 10 

ALFs can be licensed for two levels of care--resid en rial living and assisted living. ALFs th at provide assisted 
living care can also have a "safe, secure environment," also known as a "memory care unit." Residential living 
care is for adults with physical or mental impairments who need only minimal assistance with the activities of 
daily living (ADL). Assisted living care is for adults with physical or mental impairments who require at least 
moderate assistance with AD Ls. A "safe, secure environment'' is a specialized unit for residents with serious 
cognitive impairments due to dementia, who cannot recognize danger or assure their own safety or welfare. 

8 See Va. Code§ 63.2-100. 
9 See Va. Code§ 63.2-1707. 
H, Id. 
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Most ALFs (86%) are licensed for assisted living level of care, and 249 ALFs (44%) have a Special Care Unit; 
for the "safe, secure environment" level of care. 

Oversight of CRFs is also the responsibility of DSS's Division of Licensing Programs; there is no federal 
oversight of DSS-licensed CRFs. A CRF is a "facility, child-caring institution, or group home that is maintained 
for the purpose of receiving children separated from their parents or guardians for full-time care, maintenance, 
protection and guidance, or for the purpose of providing independent living services to persons between 18 
and 21 years of age who are in the process of transitioning out of foster care." 11 As of October 1, 2022, there 
arc 18 CRFs in the Commonwealth, which represent 408 beds. The same regular, conditional, and provisonal 
licensing framework used for ALFs applies to CRFs. 

CRFs can offer specialized programs for a targeted population. A CRF can meet additional requirements 
to have an independent living program, mother/baby program, or wilderness program. An independent living 
program teaches mdependent living skills based on the age of the resident. A mother /baby pro6rram is focU5cd 
on parenting education and life skills for an adolescent parent. Wilderness programs are structured outdoor and 
adventure type activities to provide gwdance for residents. Currently, Virginia does not have any licensed 
wilderness programs. Available CRFs located in Virginia can be found on the DSS website. The search can be 
by the facility's name or location. The CRF's contact information, license type, licensing inspector, inspection 
data, and violations can be found through the DSS website. 

INTERMEDIATE CARE FACILITIES FOR INDIVIDUALS WITH INTEU..ECTUAL DISABILITIES 

Oversight of intermediate care facilities for ICF/IIDs is split between VDH, which exercises federal 
oversight on behalf of CMS, and DBHDS, which is responsible for state oversight. ICF /110 pro\'idcrs must 
apply to DBHDS to be licensed to provide ser\'ices. It should be noted that the Commonwealth docs require 
a COPN prior to establishing an ICF/IID with 13 or more beds; I Z however, because the State Board of 
Behavioral Health and Developmental Services prohibits ICF/IIDs from having more than 12 beds, this 
COPN requirement is functionally moot.J.l 

As of October 1, 2022, DBHDS licenses 21 ICF/11Ds and 68 ICF/IID service locations. Providers that 
meet the requirements for licensure are issued a conditional license which is valid for six months. Similar to 
DSS, a conditional license is issued to providers who are able to demonstrate compliance with administrative 
and policy regulations, but have not yet been able to demonstrate compliance with all regulations. A conditional 
license may be renewed for an additional six months, but shall not exceed 12 successive months. DBHDS may 
issue a full license to providers that are able to demonstrate compliance with all applicable regulations. A full 
license may be valid for one year or for three years. 

For the purposes of federal certification, ICF/IIDs are a provider type that exists exclusively under Title 
XIX of the Social Security Act. ICF/ IIDs are institution•or distinct parts of instirutions-that arc primarily for 
the diagnosis, treatment, or rehabilitation of the intellectually disabled or persons with related conditions. They 
provide, in a protected residential setong, ongoing evaluation, planning, 24-hour supervision, coordination, and 
integration of health or rehabilitative services to help individuals function at their greatest ability. ICF /IIDs 
must provide care for four or more individuals unrelated to the proprietor. For any provider type, if the 
jurisdiction that provider is in requires licensure, then CMS requires the provider to obtain licensure prior to 
seeking federal certification. However, the mechanism of a given jurisdiction's licensing program does not have 
to match the mechanism of federal provider certification. For example, CMS requires that each ICF /110 have 
a single provider number, whereas DBHDS issues licenses for both ICF/IID services and service locations. 

11 .\�r \':; C:><lc § 63.2-100. 
l! J,f \':i. Code§§ 321-102.1:2(,-\), 32.1-102.1:3(.r\){5), and 32.1-102.1:}(B)(l). 
13 Sre \'�. Co:le § 37.2-409 and 12VAC35-105-330(B). 
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PSYCHIATRJC RESIDENTIAL TREATMENT FACILITIES 

Oversight of psychiatric residential treaonent facilities PRTFs is split between VDH, which exercises 
federal oversight on behalf of CMS, and DBHDS, which is responsible for state oversight. Providers that want 
to provide psychiatric residential treatment services must apply to DBHDS to be licensed. There are no COPN 
requirements for PRTFs. 

As of October 1, 2022, DBHDS licenses 32 PRTFs, Providers that meet the requirements for licensure are 
issued a conditional license which is valid for six months. Again, similar to DSS, a conditional license is isst.nl 
to providers who arc able to demonstrate compliance with administrative and policy regulations but have not 
yet been able to demonstrate compliance with all regulations. A conditional license may be renewed for an 
additional six months but shall not exceed 12 successive months. DBHDS may issue a full license to providers 
that are able to demonstrate compliance with all applicable regulations. A full license may be valid for one year 
or for three years. DBHDS conducts an annual unannounced inspection of each service.14 Providers that arc 
not able to demonstrate compliance with specific regulations are issued a citation and must develop and 
implement a corrective action plan. Providers that are unable to maintain compliance with licensing regulaoons 
may be issued a provisional license or may have their license revoked. 

Like ICF/11Ds, for the purposes of federal certification, PRTFs are a provider type that exists exclusively 
under Title XIX of the Social Security Act. To be federally certified as a PRTF, a facility other than a hospital 
must provide psychiatric services to individuals under age 21 in an inpatient setting; must be accredited by The 
Joint Commission, Commission on Accreditation of Rehabilitation Facilities (CARF), Council on Accreditation 
of Services for Families and Children (COA), or other accrediting organization with comparable standards 
recognized by the Commonwealth; and must have or must execute a provider agreement with the Virginia 
Deparonentof:t\Iedical Assistance Services (DMAS). Also like ICF/11Ds, CMS requires that each PRTF have 
a single provider number, whereas DBHDS issues licenses for both PRTF services and sen'ice locations. 

LICENSING & OVERSIGHT ACTIVITIES 

VIRGINIA DEPARTMENT OF HEAITH 

Licensurc applications for nursing homes are processed by regional medical facility inspector (M:FI) teams. 
Presently, both the application process for COPN and licensing are entirely paper-based, as is payment of fees; 
however, VDH OLC is planning to launch an online application system for licensure in December 2022 and 
hopes to expand this system to COPN in the future. As the state survey agency, VDH is required to use CMS­
provided information technology systems to capture federal survey data and reports and is permitted to use 
those same systems for state inspection data and reports. 

Figure 3VDH OLC cross-trains these MFis in state and federal oversight and regulations to maximize 
efficiency. Nursing home state licensure inspections arc required "not less often than biennially" 15 and CMS 
requires certified nursing facilities to be surveyed every 12 to 15 months.16 In a single on-site visit to a nursing 
home that is also a certified nursing facility, the MA team is concurrently conducting state inspections and 
federal surveys so the work is accomplished in one trip and minimizes interruptions to facility operations. A 

1-1 ,·:-f V:,. C ,de�. 37.2-411.
13 .I Fr \I 1. C.)t\..:: § :'>:?.. t-! 26�.i-lJ .

• � .lt'.·42 CPR§ 4f.8.30:S(a,l and (b).
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site visit typically takes one week, plus the time in the office to complete the report. VDH OLC's Divisrin of 
Acute Care Services likewise cross-trains its ?vIFls in state and federal oversight and regulations to maximiz.c 
efficiency. The MFis, supervisors, and support staff who carry out surveys of PRTFs 11 (Figure 4) also arc 
conducting federal surveys of 12 to 13 other provider types and state licensure inspections of hospitals. 

r ., Pictlm on t. . 
I • Super:,risor . 

-- .---- r , " 

' 

Division 
Dirroor 

Adm inisuatin: 

jStaff x 2 
(1 vacmcy) 

Blue Ridge 
Supervisor 

:.JFl� X 9 
(3 rncmcics) 

East Centml 
Supe1:--isor 

. . 

MFis x 9 
(2 vaamcics) 

Central 
Supeffisor 

MFis x 10 
(3 rncmcics) 

Figure J. VDH OLC Diz,iJion ef l..ot{g-Tem, Care Sm•im. 

��--- �.-

Di\'ision Direaor 
(vacmr) 

,\dniinistrari,·e Staff 
X l 
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Figure 4. Portion efVDH OLC's Division ef .rl.rnte Care Ser vices fovovfed with PRTF Cert!ftcation 

l' VDH OLC's Div1slon of Acute Care Services has additional srnff-1ncluding MFis, supervisors, and support staff­
whose responsibilities do not mclude PRTF certification activities and are not included in this report or in Figure 4. 
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Of the 13 MFI vacancies identified in Figure 3, VDH only has enough funding to hire eight, leaving five 
.MFI positions permanently vacant because neither the federal government nor state government have made 
sufficient appropriations. VDH is unable to generate any nongeneral fund revenue through collection of fees 
or other assessments on nursing homes to close this gap because the Code of Virginia has not given that 
authority to the State Board of Health, as it has done for other licensing programs like hospice;ts instead, the 
CodeofVirginia prescribed a "service charge ofS1.50 per patient bed for which the ... nursing home is licensed, 
but not less than $75 nor more than $500 ... for each license upon issuance and renewal" 19 in 1979, which has 
subsequently never been amended. 

For all MFI vacancies, regardless of whether funding exists to hire, VDH has encountered numerous 
workforce challenges in recruiting for those positions. Because VDH uses the same MFis to conduct both state 
inspections and federal surveys, these employees must be qualified to perform this work under both VD H's 
standards and CMS's standards; likewise, their supervisors must also meet these requirements as they 
periodically accompany their teams on-site for inspections and surveys. CMS requires an MFI to have one of 
the following qualificacions:20, 21 

• Hospital administrator;

• Industrial hygienist;

• Laboratory or medical technologist, bacteriologist, microbiologist, or chemist;
• Medical record librarian;

• Nurse;
• Nursing home administrator;

• Nutritionist;

• Pharmacist;
• Physical Therapist;

• Physician;
• Qualified Intellectual Disabilities Professional;

• Sanitarian;
• Social worker; or
• Any other health professional category used within the Commonwealth, provided the

Commonwealth has determined it to be commensurate with the other listed professions.

Additionally, CMS requires minimum training requirements be met by �!Fis within the first year of 
employment. This training typically takes 12 months to complete. MFis cannot independently conduct any 
federal survey task for certified nursing facilities until they have become SMQT-certified and must be 
accompanied by a preceptor has been SM QT-certified until that time. All of this combined makes it difficult 
for VDH to recruit qualified candidates as MFls, and the salaries that VDH can offer are frequently not 
competitive with private employers looking to hire candidates with similar qualifications. 

As the state survey agency for CMS, VDH is required to track its time and effort on federal surveys to the 
tenth of an hour to ensure federal funds are not being used to support state-only activities. Approximately lf1l/o 
of the time and effort for MFls in the Division of Long-Term Care Services is spent on state licensure in 
FFY2022. The devotion of the majority of time and effort to federal certification activities is attributable to a 
number of factors. First, there is very little revenue and appropriations to support state liccnsurc for nursing 

18 See, e.g., Va. Code§§ 32.1-162.3(B) and 32.1-162.9(8). 
19 Ser Va. Code § 32.1-130(A). 

20 See§ 4009B of the CMS State Operations A1a1111al. 

21 VDH OLC has one MFI in the Division of Long-Tenn Care Services who does not meet these qualifications; however, 
this employee's tenure as an MFI predates these CMS requirements so the employee was grandfathered in under prior 
CMS reqwrements. 

8 



homes. As noted above, the nongeneral fund revenue is greatly constrained by a 43-year-old statute; VDH 
collected approximately $60,000 in nursing home fee revenue in state fiscal year (SFY)22 2022; the cost of the 
nursing home licensing program is over $500,000.2.; Appropriations provided from the general fund arc first 
used to support the Commonwealth's mandatory contribution to the federal survey activities 24 and any shortage 
of federal funding for federal survey activities. CMS's funding to VDH has been flat since FFY2015 and any 
increase in costs-such as higher fuel costs or state-mandated raises-are borne by the Commonwealth 
through the general fund. 

Second, despite the funding being unchanged from CMS, it still comprises the bulk of the funding for 
VD H's MFis and the staff who support the MFis. CMS sets annual metrics for each state survey agency lD 
meet in its State Performance Standards System (SPSS); failure to meet these metrics can result in monetary 
fines against VDH, which incentivizes VDH to prioritize federal survey activities over state licensure activities. 
Finally, there is significant overlap in the subrect areas (e.g., infection control, residents' rights, etc.) addressed 
by the state licensure statutes and regulations and the federal CoPs and CfCs, which is by intentional design by 
the General Assembly.25 Licensed nursing homes that are also certified nursing facilities-which, as noted 
above,is the vast majority oflong-term care facilities-must follow the stricter requirements fora given subject 
area, regardless of whether they were created by the stare or federal government. In almost all subject areas 
where there is overlap, the federal requirements arc stricter; however, the Commonwealth docs have a number 
of subject areas 26 addressed in its licensure statutes that do not appear in the federal CoPs and CfCs; these 
requirements ae created by the State Board of Health via regulation. 

VIRGINIA DEPARTMENT OF SOCIAL SERVICES 

DSS's Division of Licensing Programs has 54 licensing inspectors and field staff to license and inspect 
ALFs and CRFs. These inspectors and field staff are currently divided among eight field offices located in 
Richmond, Norfolk, Fairfax, Warrenton, Newport News, Roanoke, Fishersville, and Abingdon. DSS conducts 
mandated ALF inspections annually for holders of regular licenses and every six months for holders of 
conditional and provisional licenses. DSS inspects CRFs atleast every six months, regardless of the license type. 
When DSS receives a facility complaint for an ALF or CRF, DSS will initiate an in\•estigation, in addition to 
the regular mandated inspections. In addition to licensing inspections, field staff prcn,ide training and technical 
assistance to licensed prm,iders and partner with Virginia Commonwealth University (VCU) for educational 
conferences. 

DSS is currently rolling out the Virginia Enterprise Licensing Application (VELA), ,vhich is a cloud-based 
information technology platform for licensing data and applications, including a provider portal to submit 
applications, pay fees, and upload inspection documents. VELA will replace the outdated Division of Licensing 
Programs Health and Information (DOLPHIN) System. DSS has several manual processes that exist outside 
of any information technology system, most crucially the required paperwork that must be completed by 
licensing inspectors. DSS previously used a system called Versa Mobile to capture inspection information; 
however, with a 2022 Virginia Information Technology Agency (VITA) initiative that required enhanced 

22 The state fiscal year nuls from July 1 to June 30. 
23 This cost only accounts for the funded MF! positions and does not include the cost of the fi\·e unfunded MF! positions 
in the Division of Long-Tenn Care Services. 
24 Every state is obligated under federal law to pay 25% of the cost of federal survey acth·ities related to Title XIX of the 
Social Security Act (i.e., l\[edicaid). 
25 Va. Code § 32.1-127(A) states, "The re1"'rulations promulgated by the [State Board of Health] to carry out the provisions 
of [Article 1 (§ 32.1-123 et seq.)] shall be in substantial conformity to thi: standards of h<."ruth, hygii:ni:, sanitation, 
construction and safoty as establishi:d and recognized by mi:dical and hi:alth care professionals and by specialists in matters 
of public health and safety, including health and safetr standards established under provisions of Title XVIII and Title 
XJX of the Soaal Security Act, and to the provisions of Arucle 2 (§ 32.1 138 ti seq.)."

.1:(, See, e.g., Chapter 215 (2021 Acts of Assembly, Special Session I), Chapter 846 (2020 Acts of Assembl}?, Chapters 291 
and 292 (2019 Acts of Assembly), and Chapter 600 (2016 Acts of Assembl}?, 
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information security, the use of Versa Mobile by DSS licensing inspectors had to be discontinued. DSSlicensing 
inspectors must now manually key inspection information that was previously automated. Per inspector 
accounts, this manual process substantially increases the amount of time required to complete necessary 
inspection paperwork. 

DSS's Division of Licensing Programs has been in significant flux for the better part of the past decade. In 
2016, DSS split the program leadership to cover the children's licensing program and adult licensing program, 
only to merge the program leadership back together two years later. In 2021, two-thirds of the employees in 
this division were moved to the Virginia Department of Education (VDOE) when the General Assembly 
moved the child care licensing oversight to that agency.2• As noted previously, this included the transfer of 
millions of dollars of associated block grant funding from DSS to VDOE. This has had significant negative 
financial ramifications for the remaining operations at the DSS Division of Licensing Programs. DSS also k>st 
institutional program knowledge as some employees transferred to VDOE were cross trained for both the 
children and adult programs. 

VIRGINIA DEPARTMENT OF BEHAVIORAL HEALTH AND DEVELOPMENTAL SERVICES 

DBHDS's Office of Licensing is divided into several units-New Applicant Review Unit (four full-time 
equivalents (FTEs)), Incident Management Unit (nine FfEs), and Specialized Investigation Unit (nine FfEs)­
and maintains a team of 35 licensing specialists to conduct inspections. The average caseload across all OBHDS 
licensing programs28 for licensing specialists is 106 services and 339 locations. This is significantly greater than 
the national average of 88 facilities per licensing specialist as reported by the National Association of 
Rehabilitation Providers and Agencies (NARA). 

DBHDS conducts an annual unannounced inspection of each service.29 This includes a review of patient 
records, staff records, the physical environment, serious incidents that have occurred since the previous 
inspection, as well as any other areas that may be of concern. 

In addition to annual inspections, DBHDS may review prm•idcrs at any time to follow-up on complaints 
or serious incidents. During SFY22, DBHDS processed 815 complaints. Providers are required to report any 
serious incident to DBHDS within 24 hours of discovery. In SFY22, the Office of Licensing processed 22,424 
serious incidents. All serious incidents are reviewed and triaged by an incident management specialist; concerns 
about health and safety or other regulatory violations are referred to a licensing specialist or investigator for 
follow-up. This may result in an invcs tigation of the provider and if violations arc found, the provider is required 
to implement correcti\•e actions. 

Providers that are not able to demonstrate compliance with specific regulations are issued a citation and 
must develop and implement a corrective action plan. Providers that are unable to maintain compliance with 
licensing regulations may be issued a provisional license or may have their license revoked. 

W'hile DBHDS has seen increases in staffing over the past several years, it has not been sufficient to keep 
pace with increasing expectations for oversight and the increasing number of providers and services. In 2019, 
DBHDS created an incident management unit to better track and respond to reports of serious incidents. 
However, requirements from the Settlement Agreement with the Deparonen to f J us rice to ensure that providers 
have sufficient quality and risk management programs have increased the amount of time that it takes licensing 
specialists extended the time required to complete an annual inspection, making it difficult for specialists to 
review all of their assigned providers. 

%"Sn-Chapters 860 and 861 (2020 Acts of Assembly). 
18 DBHDS currently has 17 different licensing programs. 
2<J See Va. Code§ 37.2-411. 
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In November of 2021, DBHDS's Office of Licensing launched a new licensing information technology 
system, CONNECT, which allows providers to electronically submit all required paperwork such as initial 
applications, license renewal applications, service modifications, corrective action plans, and variance requests. 
CONNECT also has automated workflows to streamline the licensing processes and improve the transparency 
of data and communication with DBHDS staff. 

CONSUMER INFORMATION 

The workgroup members received information about Virginia's existing information and referral programs 
created with the purpose of linking individuals and families to information about congregate care services. 
These information and referral programs and websites are described below. 

Federal law (42 USC § 1396a(a)(9)(D)) requires state sun•ey agencies to: 

... maintain a conswner-orientcd website pro\•iding useful information to consumers regarding all 
skilled nursing facilities and all nursing facilities in the State, including for each facility, Form 2567 
State inspection reports (or a successor form), complaint investigation reports, the facility's plan 
of correction, and such other information that the State or the Secretary [of Health and Human 
Services] considers useful in assisting the public to assess the quality of long term care options and 
the quality of care provided by indi\·idual facilities. 

Accordingly, VDH OLC posts and regularly updates the required information on i ts website, which 
includes the distinct part SNFs, SNF /NFs, and NFs in addition to the freestanding certified nursing facilities. 
VDH also voluntarily posts and updates state liccnsure inspection reports and PoCs for the nursing homes that 
do not participate in Medicare or Medicaid as well as the federal survey reports and PoCs for all ICF/IIDs. 
Similarly, though not mandated by the federal government, DSS's Division of Licensing Programs and 
DBHDS's Office of Licensing provide a facility search on their websites that provide the inspection dates and 
descriptions of violations. 

2-1-1 Virginia is a service to connect the residents ofVirginia \\·ith free information on available community
services. Virginians may either call 2-1-1 and have a trained professional listen to their situation and provil.e 
confidential referrals or can visit 211 Virginia.org to access this same information. This service is provided by 
DSS in partnership with the Council of Community Senrices, The Planning Council, the United Way of Central 
Virginia, and the United Way of Greater Richmond & Petersburg. The information found in 2-1-1 Virginia's 
databases is provided directly from the organization providing a service (e.g., a nursing home would register 
with 2-1-1 Virginia and then supply all the information that appears in the 2-1-1 Virginia database for that 
nursing home), so organizations providing services exercise a great deal of control over what information is 
and is not provided to prospective consumers. 

Launched in 2001, SeniorN avigator is a 501 c3 non-profit organization that operates a similar statewide 
database of long-term care services and supports on its website under contract with the Commonwealth. Like 
2-1-1 Virginia, inclusion in the database is voluntary, and organizations that choose to be included control is
the information provided and arc responsible for keeping it updated.

Consumers can also use No WrongDoor(NWD), a partnership between the Virginia Department of Aging 
and Rehabilitative Sen•ices (DARS) and VirginiaNavigator. 111 OSHHR submitted a report in January 2006 in 
response to House Joint Resolution 657 (2005) concluding that a "No Wrong Door" approach was needed for 
long-term care services in the Commonwealth to empower individuals to pre-screen and manage their services 
onlinc. Starting in 2006, the Commonwealth received grants to operationalize NW'D, including a 2015 grant to 
expand the service statewide and a 2016-2017 branding and website launch to build an awareness campaign of 
the expansion. N\X'D connects Virginians with local partners (typically the local area agency on aging), who can 

30 VirginiaNavigacor is part of the SeniorNavigator.org family of databases and websites. 
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in turn help older adults and individuals with disabilities understand their options, provide support with 
decisions, and help caregivers and family members find help when supporting a loved one who may be growing 
older or has a disability or chronic disease. NWD uses the electronic Communication, Referra l, Information, 
and Assistance (CRIA) tool to enable local partners to make secure automated referrals, share information on 
the individuals they serve, track what is happening co an individual over rime, and run progress reports at the 
client, agency, and community level. To access N\'vD services, Virginians can call a 24/7 /365 toll�free line 
staffed by 2-1-1 Virginia; Virginians can also visit easyaccess.virginia.gov for live chat with 2-1-1 Virginia or tn 
use the search engine. It should be noted that the engine pulls from the databases ofVirginiaNavigator and the 
issues identified above about the origin, veracity, and completeness of information in the databases in 2� 1-1 
Virginia and SeniorNavigator.org are true for this database as well. 
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FINDINGS & RECOMMENDATIONS 

FINDING 1: There is no single conswner resource or information clearinghouse for Virginians which 
explains the continuum of long.term care and congregate living services and settings. Further, there is no single 
resource that details which agency has oversight or responsibility for each congregate living service or setting, 
how one can best determine which service or setting may best meet their needs, how to go about accessing 
services in their communities, and how to connect consumers and/or their families to information about the 
regulated entities' compliance with inspections and surveys. 

RECOMMENDATION 1: Staff from VDH, DSS, DBHDS, and the Virginia Department of Aging and 
Rehabilitative Services (DARS) jointly create a "one�page" reference guide for consumers and families that 
explains common congregate living terms and long-term care terminology, the levels of long·term care 
available in Virginia, which agency provides oversight for the different levels of long-term care, and where 
consumers may go or whom to contact for more in�depth information 

FINDING 2: If a consumer visits the websites ofVDH, DSS, DBHDS, or DARS, there is no consistent or 
concise resource to assist consumers in determining which level of care is the most appropriate for their needs, 
how to determine the appropriate level of congregate living, and what options are available in their 
communities. 

RECOMMENDATION 2: Staff from VDH, DSS, DBHDS, and OARS, as well as other agencies within the 
Health and Human Resource Secretariat, jointly develop a decision tree or similar dedsion•support cool to 
assist conswners in determining what level of congregate living may be appropriate for themselves and/or 
their familv members. 

FINDING 3: While there are several websites detailing congregate and long·term care options in the 
Commonwealth, there is no "one-stop-shop" resource for consumers. The information provided on each 
website varies, is typically self-submitted by businesses/organizations, and may be out of date or unverified 
with the agency responsible for oversight. Moreover, the number of available websites creates confusion for 
consumers. 

RECOMMENDATION 3A: All relevant Health and Human Resources websites prominently post the "one· 
page" reference guide and decision support cool, as well as links to the pertinent provider search pages for 
each agency to allow consumers to search for pro\'iders as well determine their history of regulatory 
compliance. This includes the websites ofVDH, DSS, DBHDS, and DARS, as well as the websites of the 
Office of the State Long-Term Care Ombudsman and the regional and local long-term care ombudsmen 
offices. 2.1.1 Virginia, No Wrong Door Virginia, and SeniorNavigator.org should also be included in this 
effort. 

RECOMMENDATION 3B: DSS, in cooperation with the VDH, DBHDS, and OARS, conYene a work 
group to fully evaluate consumers' experience in finding the appropriate level of long-term care and 
congregate living for their needs, including 0) whether websites including 2-1-1 Virginia, No \X'rong Door 
Virginia, and SeniorNavigator.org should be consolidated; (J.i) the accuracy, consistency, and sources of 
information concerning long·term care and congregate living settings on 2· 1-1 Virginia, No Wrong Door 
Virginia, and SeniorNavigator.org; (riO what information about congregate living settings from VDH, DSS, 
DBHDS, and OARS should be included on 2-1-1 Virginia, No Wrong Door Virginia, and 
SeniorNavigator.org; and Qv) what public outreach efforts, if any, could increase consumer knowledge 

about these resources. 

FINDING 4: The term "provider" or "health care provider" has different definitions throughout the Code 
of Virginia, which may be a source of consumer confusion when interacting with providers of congregate living 
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settings and the state agencies responsible for oversight. This restricted the availability of COVID-19 federal 
funds for some providers of assisted living/ congregate living settings because federal guidelines only allowed 
the funds for "health care providers" and assisted liYing facilities are not considered "health care providers" 
under Virginia law. 

RECOMMENDATION 4: Request that the Virginia Code Commission review the terms and definitions for 
"provider" and "health care pro Yid er" through the Code of Virginia in reference to providers of congregate 
living settings regulated by the VDH, DSS, and DBHDS. The Code Commission's findings and 
recommendations could be shared with OSHHR, the Governor, and the General Assembly prior to the 
2024 Regular Session. This recommendation could be accomplished either via legislation in the 2023 
Regular Session or by letter from the Secretary of Health and Human Resources. 
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ISSUES FOR FURTHER CONSIDERATION 

The following are issues raised during the August 24 and September 15 meetings, for which there are no 
specific recommendations. However, these issues are included for further consideration and public comment 
due to the impact they likely have on the efficiency and effectiveness of licensing, oversight, and regulation of 
congregate living settings. 

IDENTIFIED ISSUE 1: The State Board of Health31 does not have the authority to set licensing fees for 
nursing homes and currently must use statutorily prescribed fee amounts that have not changed in 43 years, 
which places the agency and its oversight functions under financial strain. The current fee schedule for annual 
license renewal is based on patient bed capacity, but is not to exceed $500. In 1979, this fee schedule nearly 
supported the entire cost of the licensure and inspection program. However, due to the rate ($1.50 per bed) 
and the cap placed within the statute ($500),32 the revenues collected from nursing homes during licensure and 
renewal are no longer adequate to cover the expenditures of the licensing program. Additionally, Va. Code§ 
32.1-130 has never been amended, nor were additional appropriations provided, to recognize additional costs 
incurred by the licensure and inspection program as a result of legislative mandates and Virginia-specific 
requirements for nursing homes that were enacted after 1979. 

IDENTIFIED ISSUE 2: The State Board of Social Services 33 has not pursued a regulatory action to increase 
its licensing fees since at least 1991. Licensing fees cannot be used to support the DSS's oversight functions, 
which puts the agency and its oversight functions under financial strain. The fees generated by licensing can 
only be used for purpose of education and training for staff of and technical assistance to ALFs to "improve 
the quality of care in such facilities" per Va. Code§§ 63.2-1700 and 63.2-1803.1. It would be helpful for Ds.5 
to have more flexibility to access funds for operational and licensing functions. Additionally, in July of 2021, 
DSS's Division of Licensing Programs was directed by the General Assembly to move the child care portion 
of the program to VDOE, which included transferring millions of dollars of associated block grant funding 
from DSS to VDOE; this is now a major contributing factor to a lack of funding for the ALF licensing program. 

IDENTIFIED ISSUE 3: DBHDS licenses congregate living providers for de\·elopmental disabilities services 
for adult and children as well as providers for substance use disorder and mental health. Since state fiscal year 
(SFY) 2012, there has been a 92% increase in the number ofl.icensed providers, 96°''o increase in the number 
of licensed services, and 80°/r) increase in the number ofDBHDS-licensed locations. \'Vhile DBHDS has also 
experienced growth in the number of positions, the amount of information reviewed by specialists has 
significantly increased to address requirements of the Settlement Agreement with the Deparonent of Justice. 
In SFY2012, OBHDS employed 31 full�time equivalent (FfE) licensing specialist to conduct annual 
inspections, investigations, and review serious incidents. Since then, DBHDS's employment of licensing 
specialists has only increased 12.9% to 35 FfEs and overall FfE licensing and oversight staffhas only increased 
70.9% to 53 FrE (comprised of 35 licensing specialists, nine incident management specialists, and nine 
specialized investigators). Despite these increases, the Commonwealth's average caseload for licensing 
specialists is 106 services and 339 locations, significantly greater than the average caseloads reported by the 
National Association for Rehabilitation Providers and Agencies (NARA). 

lt Pursuant to Va. Code § 32.1-12, the State Board of Health, not VDH, has rhe authority to promulgate regulations, which
would include regulauons establishing and assessing fees for licensure if such regulatory authority were granted. 
32 The fee schedule prescribed by Va. Code§ 32.1-130 applies to hospitals as well as nursing homes. 
33 Pursuant to Va. Code § 63.2-1700, the State Board of Social Services, not DSS, has the authonty to "adopt regulations 
and schedules for fees to be charged for processing applications for licenses to operate assisted living facilities ... " 
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IDENTIFIED ISSUE 4: Since FFY2015, the CMS has not increased funding to the Commonwealth for 
federal certification and survey activities that are performed by VDH as the state survey agency for congregate 
living settings. 

IDENTIFIED ISSUE 5: VDH, DSS, and DBHDS have experienced ongoing difficulty in attracting and 
retaining qualified employees to conduct inspections and otheressentialoversight functions mandated by either 
the Code of Virginia or CMS, even prior to the COVID-19 pandemic. The prolonged vacancies have impacted 
the timeliness of inspections and other essential mandatory oversight functions. 

IDENTIFIED ISSUE 6: VDH lacks meaningful enforcement options to compel compliance for nursing 
homes that violate Virginia-specific requirements.34 To remedy violations of state law, the State Health 
Commissioner only has the authority to require PoCs,)5 restrict new admissions,36 or suspend or revoke a 
license.37 This is in contrast with penalties aUowed under federal law, which include PoCs,3s directed POCs,39 

directed in-service training,411 state monitoring,41 temporary management/? civil monetary penalties, 43 

discretionary denial of payment for new admissions,44 denial of payment for aU individuals,45 and termination.46 
The workgroup received information about the federal and state inspection requirements as well as the 
sanctioning options and the potential for aligning the state's enforcement process with the federal process . 

. >4 Pursuant to Va. Code § 30 169. t, VDH had prcviouslr prm·ided cooperation and assistance to the Joint Commission 
on Health Care QCHq in 2021 on a number of nursing home-related issues, including the lack of sanctioning options for 
violations of state law. Two bill:; resulting from JCHC's work about nursing home sraffing standards, HB330 and SB406 
of the 2022 Regular Session, also attempted to address the lack of sancuonmg options and proposed creating a fund from 
collect civil monetan• penalties for grants "to assist in the provision of activities that protect or improve the C]Ual.tty of care 
or quality of life for residents, patients, and consumers of long-term care services; support resident and family councils 
and other consumer involvement in assuring quality care in nursing homes and long-term care services; and improvement 
initiath·es m nursing homes and long-term care services." SB406 failed to report from the Senate Commmcc on Education 
and HL-alth and HB330 was continued to 2023 by the House Committee on Health, Welfare and Insmutions. 
35 See 12VACS-371-6U(E), 12VACS-371-70{D), and 12\' ACS-371-l tu(D). 
36 Jee Va. Code§ 32.1-135(A). 
3� Id. 

38 See 42 CFR § 488.402(d). 
39 Su 42 CFR § 488.406(a)(7). 
40 See 42 CFR § 488.406(a)(8). 
41 See 42 CFR § 488.406(a)(4). 
42 See 42 CFR § 488.406(a)(l). 
4J See 42 CFR § 488.4fJ6(a){3). 
44 Ser 42 CFR § 488.406(a)(2){ii). 
45 See 42 Ci:R § 4S8.406{a)(2)(i). 
46 See 42 CFR § 488.406(a). 
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APPENDIX A - CHAPTER 559 OF THE 2022 ACTS OF ASSEMBLY 

VIRGINIA ACTS OF ASSEMBLY - 2022 SESSION 

CHAPTER.559 

An Act to direct the Secretary of Health and Hwnan Resources to study the oversight and regulation of 
nursing homes, assisted living facilities. and other congregate living settings. 

[H234) 
Approved April 11, 2022 

Be it enacted by the Gffleral Assembly of Virginia: 
t. § I. That the Secretary of Health and Hwnan Resources (the Secretary) shall study the cu"ent
oversight and regulation of nursing homes, assisted living facilities, and other congregate hvmg settmss
to improve efficiency and effectiveness of regulation and oversight. provide better transparency Jor
members of the public navigating the process of receiving services from such facilities, and better
protect the health and safety of the public. The Secretary shall report his findings and recommendations
to the Governor and the Chairmen of the Senate Committees on Education and Health and Finance and
Appropriations and the House Committees on Approprratlons and Health, Welfare and lnstl'tutions by
October I. 2022.

L-·----------�
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APPENDIX B - ACRONYMS AND ABBREVIATIONS 

This is a listing of the acronpns and abbreviations appearing throughout the report and its appendices. 

ALF - assisted living facilit y 

BOI - Bureau of Insurance in the SCC 

CARF - Commission on Accreditation of Rehabilitation Facilities 

CCRC - continuing care retirement community 

CfC - condition for coverage 

CMS- .S. Centers for Medicare and Medicaid Services 

COA - Council on Accreditation of Services for Families and Children 

CoP - condition of participation 

CRF - children's residential facility 

DARS - Virginia Deparnnent of Aging and Rehabilitative Services 

DBHDS - Virginia Deparnnent of Bcha\'ioral Health and Developmental Services 

DMAS - Virginia Department of Medical Assistance Services 

DOLPHIN - Division of Licensing Programs Health and Information 

DSS - Virginia Department of Social Services 

FFY - federal fiscal year 

FTE - full-time equivalent 

ICF/IID - intermediate care facility for individuals with intellectual disabilities 

JCHC - Joint Commission on Health Care 

NARA - National Association for Rehabilitation Providers and Agencies 

NF - nursing facility 

NH - nursing home 

OLC - Office of Licensure and Certification in VDH 

PRTF - psychi:atric residential treatment facility 

SC<� ·- State (",Jrporation Commission 
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SFY - state fiscal year 

SNF - skilled nursing facility 

VCU - Virginia Commonwealth University 

VDH - Virginia Department of Health 

VDOE - Virginia Department of Education 

VELA - Virginia Enterprise Licensing System 
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APPENDIX C - STUDY CONTRIBUTORS' COMMENTS ON DRAFT FINDINGS, 

RECOMMENDATIONS AND ISSUES FOR FURTHER CONSIDERATION 

Workgroup members were offered the opportunity to provide feedback and suggestions on the draft 
findings, recommendations, and issues for further consideration. 

LEADINGAGE VIRGINIA 

Thank you for providing LeadingAge Virginia an opportunity to serve on the workgroup to address the 
provisions outlined in Chapter 559 (2022 Acts of Assembly) and provide feedback on the draft 
recommendations. 

The continuum of aging services encompasses many levels of care. Although the legislation is focused on 
"congregate settings," we suggest that a recommendaoon be made that the resources developed for this 
legislative initiative should represent the entire continuum, including life plan/ continuing care communities, 
senior affordable housing(HUD subsidized), assisted living, nursing homes, adultdaycenters, home care, home 
health, and hospice. Not doing so would present a fragmented system. 

For the agencies that are referenced in the recommendations, we suggest indicating what levels of care they 

regulate. For example, the Department of Social Services oversees adult day centers and assisted living 
communities. We also suggest adding references/ resources regarding the State Corporation Commission that 
regulates continuing care retirement communities and the U.S. Department of Housing and Urban 
Development that regulates senior affordable housing. 

Please find attached the draft with some suggested changes. 
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Study of Oversight and Regulation of Nursing Homes, Assisted Living 

Facilities, and Other Congregate Living Settings 
Chapter 559 (2022 Acts of Assembly) 

Draft Recommendations 

FOR PUBLIC COMMENT 

The Secretary of Health of Human Resources is accepting public comment for the Draft Findings 
and Recommendations for the Study that was enacted by Chapter 559 (2022 Acts of Assembly). 
Public comment must be received by 12:00 noon Friday October 7, 2022. Comments may be 
submitted by ema ii to Rebekah Allen at Rebekah,Allen@vdh.virginia gov 

Draft Findings and Recommendations 
Finding 1: There is no single consumer resource or Information dearinghouse for Virginians 
which eKplains the continuum of long-term care and congregate living seNices and settings. 

The contmuum of a,:ing serv,ces 1s a frasmenled system with regula[ory oversight from 11artous 
;»Aenc•e.sb The ��conjmuurn 1n ·11.fde,, .1fe plan(cantmy·;ns cJrr;: rCt cement commynit•('S, 
�en1or atfordabl� .u'im&;, ;p,\1\lt;"d wing, nurs1 :i:g htimt"", adyll da� �e ., tt�r,, home u,e., hQ!!!..t! 
h�alth ,ind ho�p1C(I. 

Further. there is no resource that details which agency has oversight/r�ponsibility for which 
congregate care service or setting. how one can best determine which service or setting may 
best meet their needs. how to go about acc�sins seNices in their communities, and how to 
connect consumers and/or their families to information about the regulated entities' 
compliance with inspections and surv�. F2;-.1low1nyre 1.IJe v;,r KJYS. ;.wenc1es, and the 
re ul>!O!l ove,$,.hl jif appllcabliej: 

vn,n,a Dtt:tartmw-Loj At;lM tl"d..�tbii 1•il �"\I •;,n 1...rrvices 

B<'hav,oral HU Ith and Dl'velopmen lJI SeNite� 

V1rg1111a Oecartmeo,t of HUU.�rS,10 · homes home care org.c1n1za1tons and ho1.121ce 

Virp;1n1+ Otcaqmcnt of5,Pd41 :itnoces- Atfyl\ Qa,: and .l'iSISted livi"lg 

State Corporation Comm,�s1on, Bureau of lnsurtn�e Cont,nuinJt..care retirement commun1ues 
jCOmpnsr va, •OU$ eve S of '"are tncludmg bul not hm ted to mdependent h'1l1ng. 3':tSISled livln,&. 
and nu,s,ng home rare) 

ll.5 O�t!�rtmflnt ,11 k,Ju�Jl"IL1 a.,d 'Lrb.1n Q<ivclof me"'l I HUL\' Hl�D Afford:ihlP �(')n10< h· .J �J11t; 

Recommendation 1: Staff from the Virginia Oepartmients of Hea Ith. Social Services, 
Behavioral Health and Developmental Services, and Ag,ng and Reh•b• ,1a11ve 5ervorP, al,!!l 
w11h the virg1.n1a �!' • r 111rat1on Comm,o;s,.on Bureau 9! tnsurc1ncC"1 ,,11;�� 
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A@h.!b o� • � should jointly create a "one-page· reference guide for consumers 
and famdies that explains common congregate living terms and elder care terminology, the 
levels of care available in Virginia, which agency provides oversight for the different levels 
of care, and where consumers may go or whom to contact for more in•depth information. 

Finding 2: If� consumer visits the websites of the Virg·nia Departments of Health, Social 
Services, Behavioral Health and Developmental Services, and Aging and Rehabilitative Services, 
there is no consistent or concise resource to ass,st consumers determine which level of care is 
the most appropriate for their needs, how to determine the appropriate level of congregate 
care, and what options are av.iilable in their :ommunities. 

Recommendation 2: Staff from the Virginia Departments of Health, Social ServiciH. 
Behavioral Health and Developmental Services, and Aging and Rehabilitative Services. and 
other Health and Human Resource agencies should jointly develop a decision tree or 
similar decision-support tool to assist consumers in determining what level or congregate 
care may be appropriate for themselves and/or their family members. 

Findin1 3: While there are several websites detailing congregate and elder care options in 
Virginia. there is no "one-stop-shop" resource for consumers. The Information provided on 
each website varies, Is typically self-submitted by businesses/organiiations, and may be out of 
date or unverified with the agency responsible for oversight, Moreover. both the number of 
available websites and choice of websites avail.i ble are confusing and hard to navigate for 
con'Sumers. 

Re<;omll)fQdatjon 3a; The "one,page• reference guide and decision support tool, as well 
as finks to the pertinent provider search pages for each agency to aftow consumers to 
search for providers as weft determine their history of regulatory compliance, should be 
posted prominentlv on aft relevant Health and Human Resource websites. Th,s includes 
the Virginia Oepartments of Health. Social Services, Behavioral Health and Developmental 
Services, and Aging and Rehabilitative Services; the websites of the Office of the State 
Long-Term Care Ombudsman and the regional and local offices,, The Stale (orporat,on 
Comm,, •. ,on. 2•1· 1 Virgm,a.org. No Wrong Door Virginia,.l.!.!...11 and on 
SeniorNavigator.o,g should a so be included in this effort_ 

Recommendation 3b: The Virginia Dep.i rtment of Social Servoc�. ,n cooperation with the 
Virg nia Department of Health, the V,rg,nia Department of Behavioral Hea Ith and 
Developmental Services. and the Virginia Department of Agine and Rehabilitative Services, 
shaft convene a work group to fully evaluate the consumer's e•perience in fonding the 
appropriate level of elder care .ind congregate care for their needs, onduding (1) whether 
websites including 2·1·1 Virginia.erg. No Wrong Door Virginia, and SeniorNavigator.org 
should be consolidated, (ii) the accuracy. consistency, and sources of information 
concerning elder care and congregate care settings on 2-1-1 Virginia.erg. No Wrong Door 
Virginia, and Sen orNavigator.org; (iii) what information about congregate care settings 
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from the Virginia Departments of Health, Social Services, Beh.lvioral Health and 

Developmental Services, and Aging and Rehabilitative Services should be included on 2-1-

1 Vrginia org, No Wrong Door Virginia, and on SeniOrNav,gator.Or& and jivj what pub!Jc 

outreach efforts, if any, could increase consumer knowledge about these resources. 

Finding 4: The term "provider" or "health care provider" has different defin"lions throughout 

the Code of Virginia, which may be a source of consumer confusion when interacting with 

providers of congregate care settings and the state agencies responsible for oversight. This had 

the effect of restricting the availabirty of COVID-19 federal funds for some providers of assisted 

living/congregate care settings. 

Recommendation 4: Request lhe Virginia Code Commission to convene a work group, 
induding representatives of the Virginia Department of Health, the Department of Social 
Services, the Department of Behavioral Health and Developmenta Services. the 
Department for Aging and Rehabilitative Services, the Virginia Health Care Association, 
Leading Age Virginia, the Virginia Center for Assisted Uving. the Virginia Assisted Living 
Association, and other relevant stakeholders, to review the consistency of terms and 
defimtions for "provider" or "health care provider" throughout the Code of Virginia in 
reference 10 providers of congregate care settings regulated by the Virginia Departments 
of Health, Social Services, and Behavioral Health and Developmental Services. A Report of 
the Code Commission's Findings and Recommendations w, I be subm1Ued to the Secretary 
of Health and Human Resources prior to the 2024 General Assembly Session. 

•Note-This request could be accomplished by letter from the Secretary of Health and 
Human Resources. 

Other Identified Issues 
The following are Issues raised during the Worqroup meetings held on August 24 and 

September 15 for which there are no specific recommendations. However, these issues are 

included for further consideration and public comment 

Identified Issue 1: The Virginia Department of Health does not have the authority to set 

licensing fees and currently must use statutorily prescribed fee amounts that have not changed 

in at least 43 years, which places the agency and its oversight funetions under financial strain. 

The current fee schedule for annual license renewal is based on patient bed capacity but is not 

to exceed $500. In 1979, this fee schedule nearly supported the entire cost of the licensure and 

inspection program. However, due to the rate ($1.50 per bed) and the cap placed withln the 

statute ($500), the revenues colleeted from hospitals and nursing fac ities during r.censure and 

renewal are no longer adequate to cover the expenditures of the program. Additiona ly, Va. 

Code§ 32.1-130 has never been amended nor Wl!re additional appropriations provided, to 

recognize additional costs incurred by the !icensure and inspection program as a result of 

legislative mandates, 

•Note-This also includes licensure fees for hosp"tals 
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Identified Issue 2; The Vrginla Department of Social Services has not pul'5ued a regu_atory 
action to increase its flcensing fees since at least 1991. Additionally, censins fees cannot be 
used to support the Department's oversight functlons, whieh puts the agency and its oversight 
functions under financial strain. The fees generated by licensing can only be used for purpose 
of education and training for staff of and technical anistance to assisted living facilities to. 
• mprove the quality of care in such facilit es· per§ 63.1-1803.1. It wou d be helpful for the 
Department of Social Services to have more flexibillty ta access funds f¢r opera ona and 
censing functions, fncluding the training of providers .. In July of 2021 the Department of Social 

Services' Division of Licens'ng Programs was directed by the Genera'! Assembly to move the 
Ch"ld Care portion of the program to the Virginia Department of Education, which also Included 
millioM of do ars in block grant funding. This is now contributing to a lack of funding to the 
program. 

Identified Issue 3: The Virginia Department of Behavioral Health and Developmental Services 
l'censes congregate providel'5 for developmental disabilities services for adult and children as 
well as pro\/lders for substance use disorder and m1mtal health. While the number of licensed 
providers and services has almost doubled over the past dl!Cilde, the number of licensing 
specialists in the Commonwealth has only grown by leu than 10 percent. Since FY 2012, there 
has been a 92% increase in the number of licensed providers, 96% increase in the number of 
licensed services and 80% increase ·n the numbet of D8HDS licensed locations_ Conversely, in 
2013, the Department employed 31 licensing specialists and ,n 2022, employed 34 licensing 
specialists and nine specialized investigators. In Virginia, the average caseload for licensing 
specialists is 106 services and 339 locations, significantly greater than the average caseloads 
reported by the National Association for Regulatory Administration (NARA). 

Identified Issue 4: Perennial underfunding by the Centers for Medicare and Medicaid Services 
for federal certificatioo and survey activities that are performed by the Virginia Department of 
Health for congregate care setting5 

Identified Issue 5: The difficulty that the Virginia Departments of Health and Social Services 
have experienced In attracting and retaining qualified employees to conduct inspections and 
other essential oversight functions mandated by either the Code of Virginia or the Centel'5 for 
Medicare and Medicaid Services. The impact of prolonged vacancies has had an impact on the 
timeliness of inspections and other essential oversight functions mandated by either the Code 
of Virginia or the Centers for Medicare and Medicaid Services. 

Identified Issue 6: The Virginia Department of Health lacks meaningful enforcement options to 
compel compliance for nursing homes that violate Virginia•specific requirements. Violations of 
State law are limited to Plans of Correction (POC), restricting new admissions. or license 
suspension/revocation. This is in contrast with penalties allowed under federal law which 
include POC, directed POC, directed in,service, state monitoring. temporary management, civil 
monetary penalties, discretionary denial of payment for new admission, denia I of payment for 
all indiv duals, and termination 
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OFFICE OF THE STATE LONG-TERM CARE OMBUDSMAN 

The recommendations provide a good foundation for significant work ahead for the designated workgroup 
that would focus on the need for a consolidated consumer-friendlv tool to better enable an indh,idual to more 
easily identify and responsibly select appropriate long-term care �ervices from the array offered by multiple 
agencies under distinct licensing entities and standards. A 'one pager' is a laudable, but possibly antiquated 
term, as the tool may need to be more of an interactive roadmap that enables selection of settings and resources 
to meet needs, utilizing embedded links to select based on credible quality ratings, financial/ coverage options 
and eligibility, available levels of assistance, opportunities for continuity of care/ services within a unified system, 
etc. 

With regard to the clear need to improve transparency, recommendations should ensure that the designated 
workgroup or other appropriate body conduct an in-depth examination of the availability of -and significant 
gaps in- current publicly accessible information on the quality ofLTC services, rncluding not only comparativc 
and valid quality ratings, but also ownership, regulatory compliance issues, etc. 

We would underscore that the recommendations focus more on development of tools to assist the 
consumer to navigate what is currently often too 'silo-ed' a system. \X'ith the current reality, such tools will be 
helpful. It is concerning, though, that the workgroup -within the short time frame available -was not able tn 
address some of the ker issues that the legislation charged the workgroup to address, i.e., to studr the current 
oversight and regulation of nursmg homes, assisted living facilities, and other congregate living settings ID 
improve efficiency and effectiveness of regulation and oversight. Key elements of these most important 
consumer protections are noted in the 'other issues' identified, but really merit our attention to develop specific 
recommendations for improved systems of oversight. It is of limited value to improve transparency of 
information and data related to quality of services if we do not ensure that we are enabling robust oversight 
and enforcement to improve quality. The 'issues' discussion appropriately identifies a num her of variables that 
have tended to leave our regulatory entities hamstrung - lack of sufficient funding, lack of access to a more 
robust array of enforcement options that enable regulatory agencies to more nimbly address problems in a 
manner that better protects long-term care consumers and potentially results in minimal upheaval of their 
communities and lives, etc. 

In addition, among recommendations to better protect individuals' health and safety across the LTC 
landscape, there must be concerted efforts to expand options - particularly for individuals with limited 
resources -to safe and affordable housing with access to supportive services. We must repair (or replace) the 
Auxiliary Grant system, and we must examine how Medicaid or other resources can be tapped to ensure access 
to congregate care/ assisted living for the many individuals with limited resources that do not have viable 
alternatives when it comes to affording assisted living care of reasonable guality. 

VIRGINIA ASSISTED LIVING ASSOCIATION 

Thank you for coordinating this important report. Below are our preliminary comments for the report: 

• Finding 1: Line 3 - "Further, there is no single resource that details which agency has oversight" ...
• Finding 2: Line 3 - "there is no consistent or concise resource to assist consumers in determining

de�ermifle which level" ...
• Recommendation 3a: Last line - "\X'rong Door Virginia, and 6ft ScniorNavigator.org" ...
• Recommendation 4: The Joint Com,llission on Health Care mqy also be considering this as an option.

The points made in the initial report arc very accurate to what was discussed, but I did not see "funding of 
care" included in anr of the identified issues. Being able to frnd appropriate care that is affordable and in a 
preferred locality is a huge dilemma for individuals. In addition to the general public, this is also a significant 
issue for the protection of adults who are under guardianships, etc. A recent article highlighted this concern. 

25 



(h iws :! /richmond ,com/ state-council-on-loog-termlr-calls-for-more-help· with -assisted livin� )J,ome-
card artide Ocld3a0da-40e7-1 led-a2ef-ebca5f6fea0b.html) Maybe it would be helpful to include funding 
options in the "one page" document. The information could include resources on what funding supports may 
be available (Auxiliary Grant, VA Aid & Attendance, OAP funds, etc.), where to apply for funding supports, 
and what funding resources cover which congregate settings. 

VIRGINIA DEPARTMENT OF AGING AND REHABILITATIVE SERVICES 

Thank you for the opportunity to provide input on the draft recommendations of the Study of Oversight 
and Regulation of Nursing Homes, Assisted Living Facilities, and Other Congregate Living Settings. OARS 
would like to provide some clarifying information for Recommendations 3a and 3b regardmg No Wrong Door 
(NWD) Virginia. The NWD Virginia initiative operates on a collaborative web-based platform, integrating an 
individual's unique needs to a live search engine oflocal and statewide options. This initiative housed at OARS 
is supported by two statewide resource databases, VirginiaNavigator (including SeniorNavigator) and Virginia 
2-1-1, to offer a statewide one-stop, coordinated, and person -centered system.

OARS is always open to opportunities to help improve the user experience through N\X'D Virginia. If a 
licensing tool is developed, No Wrong Door would ensure that it is available to the public and through our 
web-based platforms as well as both our statewide resource directories. 
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