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PREFACE 

The Office of the Secretary of Health and Human Resources (OSHHR) is submitting this report in 
response to the legislative mandate in Chapter 297 of the 2022 Acts of Assembly, which directed OSHHR to 
“develop recommendations for implementation of this act, including any regulatory changes that may be 
necessary for implementation of this act.” The legislative mandate requires OSHHR to submit the report of 
findings and recommendations “to the Governor and the Chairmen of the Senate Committees on Education 
and Health and Finance and Appropriations and the House Committees on Appropriations and Health, Welfare 
and Institutions by November 1, 2022.” 
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EXECUTIVE SUMMARY 

The General Assembly directed the Secretary of Health and Human Resources (SHHR) to “develop 
recommendations for implementation of [Chapter 297 of the 2020 Acts of Assembly], including any regulatory 
changes that may be necessary for implementation of this act, and shall report his recommendations to the 
Governor and the Chairmen of the House Committee on Health, Welfare and Institutions and the Senate 
Committee on Education and Health by November 1, 2022.” The Office of the Secretary of Health and Human 
Resources (OSHHR) convened two meetings in September of 2022, during which several informational 
presentations were given and robust debate ensued amongst the assembled stakeholders. OSHHR developed 
the following recommendations. 

RECOMMENDATIONS 

Legislative. Implementation of any of the recommendations below would require the General Assembly to either 
amend the Code of Virginia or to amend Chapter 2 of the 2022 Acts of Assembly, Special Session I 
(Appropriations Act). The legislative recommendation receiving unanimous support of study contributors is 
Recommendation 3. 

1. The Virginia Department of Health (VDH) should have sufficient resources to monitor compliance. 

2. If VDH determines that a hospital is noncompliant with any Virginia hospital price transparency 
requirement and the hospital fails to submit or comply with an acceptable plan of correction (PoC),1 
the State Health Commissioner should have the authority to impose civil monetary penalties (CMPs) 
on a hospital in amounts commensurate with the CMPs for failure to comply with the federal hospital 
price transparency requirements. 

3. If VDH determines that a hospital is noncompliant with any Virginia hospital price transparency 
requirement and the hospital fails to submit or comply with an acceptable PoC, the State Health 
Commissioner should have the authority to impose a directed PoC.2 

4. In addition to administrative enforcement by VDH, subsection A of Va. Code § 59.1-200  and 
subsection A of Va. Code 32.1-137.05 should be amended to state that a violation of the Virginia 
hospital price transparency is a prohibited act under the Virginia Consumer Protection Act of 1977 (§ 
59.1-196 et seq. of the Code of Virginia). 

 

 
1 A PoC is developed by the noncompliant health care provider to detail its planned methods to correct violations and 
date on which such corrections are expected to be completed, all of which is subject to approval by the regulatory body 
before it can be implemented. 
2 A directed PoC is developed by the regulatory body instead of the noncompliant health care provider, and details the 
methods by which the noncompliant health care provider must correct violations and date on which such corrections must 
be completed. 
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Regulatory. Implementation of any of the recommendations below would require the State Board of Health 
(Board) to initiate one or more regulatory actions under the Virginia Administrative Process Act. The regulatory 
recommendations receiving unanimous support of study contributors are Recommendations 1, 3, and 7. 
Recommendation 6 received unanimous support for the provision of notice to a hospital of alleged 
noncompliance, but did not receive unanimous support for publication of notice. Unanimous support of study 
contributors on Recommendation 2 is contingent on the U.S. Centers for Medicare and Medicaid Services 
(CMS) concurring in the determination outpatients hospitals in Virginia to meet the definition of “hospital” in 
45 CFR § 180.20.  

1. The Board should adopt the federal minimums for machine-readable files found in 45 CFR § 180.50 
in its hospital regulations. 

2. Outpatient hospitals should be subject to Virginia’s hospital price transparency requirements. 

3. Hospitals should be required to display the gross charge, negotiated charge, and discounted cash price 
in the machine-readable file as U.S. dollars when the charge or cash price has been calculated as a 
percentage of Medicare or Medicaid rates. 

4. “Items and services” should include medication that the hospital customarily provides as part of, or in 
conjunction with, a service. 

5. Hospitals should be required to provide the link to the webpage where their machine-readable files are 
located to Virginia Health Information (VHI).3 

6. If VDH determines that a hospital is noncompliant with any Virginia hospital price transparency 
requirement, VDH should provide notice to the hospital of the alleged noncompliance and publish 
determinations of noncompliance on its website. 

7. If VDH determines that a hospital is noncompliant with any Virginia hospital price transparency 
requirement and after providing notice, VDH should require the hospital to submit an acceptable PoC. 

Operational. Implementation of any of the recommendations below would require neither a legislative act nor 
regulatory action, but require changes to the operations of VDH. The operational recommendation receiving 
unanimous support of study contributors is Recommendation 1. Recommendation 2 received unanimous 
support for which agencies would be responsible for compliance monitoring, but did not receive unanimous 
support for publication of determinations of noncompliance. Unanimous support of study contributors on 
Recommendations 3 and 7 are contingent on CMS concurring in the determination outpatients hospitals in 
Virginia to meet the definition of “hospital” in 45 CFR § 180.20. 

1. Links to each hospital’s webpage for the machine-readable file should be provided by VHI on each 
hospital’s already-existing VHI webpage. 

2. CMS and VDH should be responsible for compliance monitoring, and VDH should make public 
determinations of noncompliance. 

 
3 VHI is a nonprofit data services organization that VDH has contracted with pursuant to Va. Code §§ 32.1-23.4 and 32.1-
276.2 et seq. to collect data for, amongst a number of programs, the prescription drug price transparency program, All-
Payer Claims Database, the Patient Level Data System, and service utilization and charity care for the certificate of public 
need program. 
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3. VDH and VHI should compile a list of all currently licensed outpatient hospitals and conduct outreach 
to each facility in advance of July 1, 2023, but no later than March 30, 2023, to inform the outpatient 
hospitals of the applicability of Chapter 297 of the 2022 Acts of Assembly to their facility. 

4. VHI should publish instructions on its website on how a consumer/patient can view the contents of 
machine-readable file, including recommended free software to open the file.  

5. VDH should be directed to create an off-site inspection process to monitor compliance with Virginia’s 
hospital price transparency requirement. 

6. VDH should report to CMS any hospital that has been subject to enforcement action for failing to 
meet a Virginia hospital price transparency requirement that is identical or substantially equivalent to a 
federal hospital price transparency requirement. 

7. VDH should not assess compliance of outpatient hospitals with the Virginia hospital price 
transparency until January 1, 2024.  
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INTROD UCTION 

STUDY MANDATE 

Chapter 297 of the 2022 Acts of Assembly created new requirements related to hospital price transparency 
that will be effective on July 1, 2023. In the third enactment clause of the act, the General Assembly directed 
the Secretary of Health and Human Resources (SHHR) to “develop recommendations for implementation of 
this act, including any regulatory changes that may be necessary for implementation…” (Appendix A). 

STUDY ACTIVITIES 

In response to the legislative mandate, the Office of Secretary of Health and Human Resources (OSHHR) 
met with the patron of Chapter 297 of the 2022 Acts of Assembly, interested and affected stakeholders, and 
staff from the Virginia Department of Health (VDH), representing a broad range of perspectives and expertise. 
OSHHR held two meetings during 2022: September 7 and September 30. 

SEPTEMBER 7 MEETING 

OSHHR, along with the assembled stakeholders and VDH staff, reviewed the legislative mandate and 
discussed the scope of the work. VDH gave a presentation about the federal hospital price transparency 
requirements and the forthcoming Virginia hospital price transparency requirements, as well as early 
observations VDH had made regarding the availability and completeness of Virginia hospitals’ pricing 
information. The meeting transitioned to a roundtable discussions about the stakeholders’ experience regarding 
implementation of the federal hospital price transparency requirements, what potential recommendations might 
include, and perspective on each stakeholder on those potentialities. 

SEPTEMBER 30 MEETING 

OSHHR met with the assembled stakeholders and VDH staff to review potential recommendations that 
had been developed during the prior meeting. OSHHR started with reviewing the recommendations that 
appeared to have unanimous support. The discussion then moved to discussing recommendations suggested 
at the prior meeting or developed based on the prior meeting’s discussion. Stakeholders were given the 
opportunity to opine on each potential recommendation if they wished. 

WRITTEN COMMENT 

Stakeholders were given the opportunity to provide written comment and potential recommendations to 
OSHHR’s consideration after the September 7 meeting; these comments are reproduced in full in Appendix 
E. Stakeholders were given another opportunity to provide written comment after the September 30 meeting; 
these comments are likewise reproduced in full in Appendix F. 

REPORT OUTLINE 

         Following the discussion of the study mandate, the report provides an overview of what is a hospital for 
the purposes of price transparency, the federal hospital price transparency requirements, and the forthcoming 
Virginia hospital price transparency requirements. The report discusses the differences in current enforcement 
options between the federal government and Virginia, as well as other implementation challenges identified. 
The report concludes with the recommendations, grouped according to the method by which they may be 
implemented. 
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PRICE TRANSPARENCY REQUIREMENTS FOR HOSPITALS 

WHAT IS A HOSPITAL? 

Discussions with stakeholders, VDH staff, and staff at the U.S. Centers for Medicare and Medicaid Services 
(CMS) uncovered the issue that what constitutes a “hospital” for the purposes of price transparency is not well 
understood by licensed Virginia hospitals. For the purposes of state licensure, Va. Code § 32.1-123 defines a 
hospital as “any facility licensed pursuant to [Article 1 (§ 32.1-123 et seq.) of Chapter 5 of Title 32.1 of the Code 
of Virginia] in which the primary function is the provision of diagnosis, of treatment, and of medical and nursing 
services, surgical or nonsurgical, for two or more nonrelated individuals...” Further, Va. Code § 32.1-127(B)(3) 
authorizes the State Board of Health (Board) to promulgate regulations that “classify hospitals…by type of 
specialty or service and may provide for licensing hospitals…by bed capacity and by type of specialty or 
service”; the Board has exercised this discretionary regulatory authority to create the three classifications of 
hospital. 12VAC5-410-10 states, in relevant part:1 

As used in [12VAC5-410-10 et seq.], the following words and terms shall have the following 
meanings unless the context clearly indicates otherwise: 

* * * 

"General hospital" means institutions as defined by § 32.1-123 of the Code of Virginia with 
an organized medical staff; with permanent facilities that include inpatient beds; and with 
medical services, including physician services, dentist services and continuous nursing services, 
to provide diagnosis and treatment for patients who have a variety of medical and dental 
conditions that may require various types of care, such as medical, surgical, and maternity. 

* * * 

"Outpatient hospital" means institutions as defined by § 32.1-123 of the Code of Virginia that 
primarily provide facilities for the performance of surgical procedures on outpatients. Such 
patients may require treatment in a medical environment exceeding the normal capability 
found in a physician's office, but do not require inpatient hospitalization. 

* * * 

"Rural hospital" means any general hospital in a county classified by the federal Office of 
Management and Budget (OMB) as rural, any hospital designated as a critical access hospital, 
any general hospital that is eligible to receive funds under the federal Small Rural Hospital 
Improvement Grant Program, or any general hospital that notifies the commissioner of its 
desire to retain its rural status when that hospital is in a county reclassified by the OMB as a 
metropolitan statistical area as of June 6, 2003. 

Separate from state licensure is federal certification for participation in Medicare and Medicaid under Titles 
XVIII and XIX of the Social Security Act, which are voluntary programs; certification means that a facility has 
met the applicable conditions of participation (CoPs) and conditions for coverage (CfCs), which are located in 
Title 42 of the Code of Federal Regulations and are promulgated by the CMS. For the purposes of the Social 
Security Act, a hospital has to provide services to inpatients2 and 24-hour nursing service;3 a critical access 

 
1 Certain eligible general hospitals may also be certified by the State Health Commissioner as critical access hospitals under 
Virginia’s rural health care plan. See Va. Code §§ 32.1-122.07 and 32.1-125.3. 
2 42 U.S.C. § 1395x(e)(1). 
3 42 U.S.C. § 1395x(e)(5). 
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hospital (CAH) is required to be designated as a CAH by the jurisdiction in which it is located.4 Every licensed 
general hospital in Virginia is federally certified as either a hospital or a CAH. However, licensed outpatient 
hospitals in Virginia are not eligible to be federally certified as hospitals or CAHS, but rather as ambulatory 
surgical centers (ASCs), which CMS defines as “any distinct entity that operates exclusively for the purpose of 
providing surgical services to patients not requiring hospitalization and in which the expected duration of 
services would not exceed 24 hours following an admission” and requires that the entity “have an agreement 
with CMS to participate in Medicare as an ASC, and must meet the conditions set forth in subparts B and C of 
[42 C.F.R. Part 416].”5 Nearly all licensed outpatient hospitals in Virginia are federally certified as ASCs.6,7 

What complicates this is that the federal hospital price transparency law (discussed below in the “Federal 
Hospital Price Transparency” section)—despite being promulgated by CMS—does not use CMS’s definition 
of “hospital” from Title 42 of the Code of Federal Regulations. Because the federal hospital price transparency 
rule was authorized under the Public Health Services Act and not the Social Security Act, CMS was not obliged 
to use the definition of hospital in the Social Security Act. Instead, for the purposes of price transparency under 
federal law, CMS defined “hospital” as:8 

… an institution in any State in which State or applicable local law provides for the licensing of 
hospitals, that is licensed as a hospital pursuant to such law or is approved, by the agency of such 
State or locality responsible for licensing hospitals, as meeting the standards established for such 
licensing. For purposes of this definition, a State includes each of the several States, the District of 
Columbia, Puerto Rico, the Virgin Islands, Guam, American Samoa, and the Northern Mariana 
Islands. 

Because most ASCs are licensed as outpatient hospitals in Virginia, the practical effect is that the federal 
hospital price transparency rules applies to them9--and as discussed in “Virginia Hospital Price Transparency” 
section, VDH is obligated to use this same definition for the new hospital price transparency requirements that 
will be effective on July 1, 2023.10 Additionally, because this definition is tied to a jurisdiction’s licensing of a 
facility, a facility’s certification status under Medicare or Medicaid is irrelevant; this means that any licensed 
outpatient hospital in Virginia that has opted to not be certified as an ASC is still expected to comply. 

FEDERAL HOSPITAL PRICE TRANSPARENCY 

CORE REQUIREMENTS 

The Patient Protection and Affordable Care Act11 amended the Public Health Services Act to create 42 
U.S.C. § 300gg-18(b) and (e), which state, in relevant part: 

(b)  ENSURING THAT CONSUMERS RECEIVE VALUE FOR THEIR PREMIUM 
PAYMENTS.— 

* * * 

 
4 42 U.S.C. § 1395i-4(e). 
5 42 C.F.R § 416.2. 
6 As of October 20, 2022, there are 67 licensed outpatient hospitals in the Commonwealth, of which one is not certified 
as an ASC. 
7 As of October 20, 2022, there is one ASC that is not licensed as a hospital because it does not meet the definition of an 
outpatient hospital. 
8 42 C.F.R. § 180.20. 
9 CMS confirmed this to VDH staff in a videotelephonic meeting on September 28, 2022. 
10 See the first and second enactment clauses of Chapter 297 (2022 Acts of Assembly). 
11 As amended by the Health Care and Education Reconciliation Act of 2010. 
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(3) ENFORCEMENT.—The Secretary [of Health and Human Services] shall promulgate 
regulations for enforcing the provisions of this section and may provide for appropriate 
penalties. 

* * * 

 (e) STANDARD HOSPITAL CHARGES.—Each hospital operating within the United States 
shall for each year establish (and update) and make public (in accordance with guidelines 
developed by the Secretary) a list of the hospital’s standard charges for items and services 
provided by the hospital, including for diagnosis-related groups established under section 
1886(d)(4) of the Social Security Act. 

In response to these new mandates, CMS created Part 180 in Title 45 of the Code of Federal Regulations 
(Appendix C). It requires hospitals to provide a machine-readable file containing a list of all standard charges 
for all items and services and consumer-friendly list of standard charges for a limited set of shoppable services;12 

hospitals are permitted to substitute the consumer-friendly list for an internet-based price estimator tool.13,14  
For each item and service in the machine-readable file, a hospital must provide:15 

• A description; 
• The gross charge in inpatient and outpatient settings, as may be applicable; 
• Payer-specific negotiated charge in inpatient and outpatient settings, as may be applicable, with 

each payer-specific negotiated charge clearly associated with third party payer’s name and plan; 
• The de-identified minimum negotiated charge in inpatient and outpatient settings, as may be 

applicable; 
• The de-identified maximum negotiated charge in inpatient and outpatient settings, as may be 

applicable; 
• The discounted cash price in inpatient and outpatient settings, as may be applicable; and 
• Any code used by the hospital for purposes of accounting or billing, including: 

o The Current Procedural Terminology (CPT) code; 
o The Healthcare Common Procedure Coding System (HCPCS) code; 
o The Diagnosis Related Group (DRG); 
o The National Drug Code (NDC); or 
o Other common payer identifier. 

CMS further requires that the information be published in a single, 16 digitally-searchable17 machine-readable 
file that is updated at least annually, with the date that the data was most recently updated clearly indicated 
either within the file itself or otherwise clearly associated with the file,18 and prominently displayed19 on a 
publicly available website.20 CMS also prescribes the format of the machine-readable file’s name as 

 
12 45 C.F.R. § 180.40. 
13 45 C.F.R. § 180.60(a)(2). 
14 The consumer-friendly list of standard charges and the alternative price estimator tool were not incorporated into 
Virginia law by Chapter 297 (2022 Acts of Assembly), so discussion of provisions related to these requirement are outside 
the scope of this report. 
15 45 C.F.R. § 180.50(b). 
16 45 C.F.R. § 180.50(c). 
17 45 C.F.R. § 180.50(d)(4). 
18 45 C.F.R. § 180.50(e). 
19 45 C.F.R. § 180.50(d)(2). 
20 45 C.F.R. § 180.50(d)(1). 
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<ein>_<hospitalname>_standardcharges.[json|xml|csv]21,22 CMS included in its regulations minimum 
accessibility standards for the machine-readable file to include:23 

• The absence of barriers; 
• Free of charge; 
• Without having to establish a user account or password; 
• Without having to submit personal identifying information; and 
• Accessibility by automated searches and direct file downloads through a link posted on the website. 

ENFORCEMENT 

While VDH is the state survey agency for Virginia,24 the activities it conducts on behalf of CMS are limited 
to federal certification activities under the Social Security Act and as described above in the “Core 
Requirements” section, the federal hospital price transparency requirements were promulgated under the Public 
Health Services Act. Therefore, CMS retains all authority for the federal hospital price transparency rules and 
VDH has no federal role in either monitoring compliance or enforcement-related activities. CMS announced 
that its enforcement would begin January 1, 2021.25 CMS has outlined the general order of enforcement 
proceedings as follows:26 

• Provide a written warning notice to the hospital of the specific violations; 
• Request a corrective action plan (CAP) if noncompliance constitutes a material violation of one or 

more requirements; and 
• Impose a civil monetary penalty (CMP). 

The CMPs specified in 45 CFR § 180.90 will typically be imposed only after CMS has identified a hospital 
as noncompliant and that hospital has either failed to submit a corrective action plan or failed to comply with 
its corrective action plan.27,28 CMS created a CMP schedule that is based on a maximum daily dollar amount 
scaled according to a hospital’s bed count, as specified in 45 CFR § 180.90: 

(c) Amount of the civil monetary penalty.  

* * * 

(2) CMS determines the daily dollar amount for a civil monetary penalty for which a hospital 
may be subject as follows:  

* * * 

1. Beginning January 1, 2022, for each day a hospital is determined by CMS to be out of 
compliance:  

 
21 45 C.F.R. § 180.50(d)(5). 
22 The information to be provided at “<ein>” is the hospital’s employer identification number that is issued by the Internal 
Revenue Service.  
23 45 C.F.R. § 180.50(d)(3). 
24 CMS is authorized by the Social Security Act to “make an agreement with any State which is able and willing to do so 
under which the services of the State health agency…will be utilized by him for the purpose of determining whether an 
institution therein…or whether an agency therein…” complies with the CoPs and CfCs. VDH is the only Virginia state 
agency authorized to enter into such a contract with CMS, pursuant to Va. Code § 32.1-137. 
25 U.S. Centers for Medicare and Medicaid Services, Hospital Price Transparency Frequently Asked Questions (FAQs), May 6, 
2022, at 2, https://www.cms.gov/files/document/hospital-price-transparency-frequently-asked-questions.pdf. 
26 Id., at 21. 
27 Id. 
28 45 C.F.R. § 180.90(a). 
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(A) For a hospital with a number of beds equal to or less than 30, the maximum daily 
dollar civil monetary penalty amount to which it may be subject is $300, even if 
the hospital is in violation of multiple discrete requirements of this part.  

(B) For a hospital with at least 31 and up to and including 550 beds, the maximum 
daily dollar civil monetary penalty amount to which it may be subject is the 
number of beds times $10, even if the hospital is in violation of multiple discrete 
requirements of this part.  

(C) For a hospital with a number of beds greater than 550, the maximum daily dollar 
civil monetary penalty amount to which it may be subject is $5,500, even if the 
hospital is in violation of multiple discrete requirements of this part.  

* * * 

(3) The amount of the civil monetary penalty will be adjusted annually using the multiplier 
determined by OMB for annually adjusting civil monetary penalty amounts under part 102 
of this title. 

In June 2022, CMS announced imposition of CMPs on two Georgia hospitals, Northside Hospital Atlanta 
(NHA) in the amount of $883,18029 and Northside Hospital Cherokee (NHC) in the amount of $214,320.30 
CMS had determined that NHA and NHC were noncompliant because they had both failed to:31,32 

• Make public the standard charges applicable to each location of the hospital operating under a 
single license when those locations have different charges; 

• Make public a machine-readable file containing a list of all standard charges for all items and 
services, specifically supplies, room and board, use of the facility and other items generally 
described as facility fees; 

• Publish the required information for all items and services in a single digital file that is in a machine-
readable format; 

• Follow the naming convention specified by CMS for the machine-readable file; and 
• Display the consumer-friendly shoppable services in a prominent manner that identifies the 

hospital location with which the information is associated. 

NHA and NHC both further compound this situation by failing to submit a CAP when requested by 
CMS—NHC ignored one request33 and NHA ignored two requests.34 When CMS attempted to provide 
technical assistance to the hospitals, the hospitals “confirmed that the previous violations had not been 

 
29 This reflects a CMP of $36,300 for noncompliance in 2021 ($300 per day of noncompliance from September 2, 2021 
through December 31, 2021 pursuant to 45 C.F.R. § 180.90(c)(1)) combined with CMP of $846,880 ($10 per each of its 
536 beds per day of noncompliance from January 1, 2022 up to and including June 7, 2022). 
30 This reflects a CMP of $34,200 for noncompliance in 2021 ($300 per day of noncompliance from September 9, 2021 
through December 31, 2021 pursuant to 45 C.F.R. § 180.90(c)(1)) combined with CMP of $180,120 ($10 per each of its 
114 beds per day of noncompliance from January 1, 2022 up to and including June 7, 2022). 
31 Letter from John Pilotte, Director, Performance-Based Payment Policy Group, U.S. Centers for Medicare and Medicaid 
Services, to Robert Quattrocchi, President/Chief Executive Officer, Northside Hospital Atlanta (Jun. 7, 2022), 
https://www.cms.gov/files/document/notice-imposition-cmp-northside-hospital-atlanta-6-7-22finalredacted.pdf. 
32 Letter from John Pilotte, Director, Performance-Based Payment Policy Group, U.S. Centers for Medicare and Medicaid 
Services, to William Hayes, Chief Executive Officer, Northside Hospital Cherokee (Jun. 7, 2022), 
https://www.cms.gov/files/document/notice-imposition-cmp-northside-hospital-cherokee-6-7-22finalredacted.pdf. 
33 Id. at 3. 
34 Letter from Pilotte to Quattrocchi at 3. 
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corrected and, in fact, the hospital system had intentionally removed all previously posted pricing files.”35,36 
Both hospitals then failed to submit a CAP when requested by CMS for a final time.37 

Because CMS only publishes information about noncompliant hospitals who are assessed CMPs, 
information is not available about the total number of hospitals whose compliance has been reviewed by CMS 
and how many of those hospitals were determined to be noncompliant.38 

VIRGINIA HOSPITAL PRICE TRANSPARENCY 

CORE REQUIREMENTS 

The first enactment clause of Chapter 297 of the 2022 Acts of Assembly amended Va. Code § 32.1-137.05 
to add a new subsection A that states: 

Every hospital shall make available to the public on its website a machine-readable file containing 
a list of all standard charges for all items and services provided by the hospital in accordance with 
45 C.F.R. § 180.50, as amended. As used in this subsection, “hospital,” “items and services,” 
“machine-readable,” and “standard charge” have the same meaning as set forth in 45 C.F.R.               
§ 180.20. 

Because the legislation pulls in the federal requirements at 45 C.F.R. §§ 180.20 and 180.50, the requirements 
for the machine-readable file described above will be a part of Virginia law. 
 
ENFORCEMENT 

In its second enactment clause, Chapter 297 of the 2022 Acts of Assembly delays the effective date of the 
amendments to Va. Code § 32.1-137.05 to July 1, 2023. Consequently, VDH cannot monitor compliance or 
engage in any enforcement activity with respect to the state hospital price transparency requirements until on 
or after that date. As the majority of current hospital licensing requirements concern quality of care, compliance 
is monitored through on-site inspections39 to investigate complaints from the public and routine inspections 
that occur “periodically, but not less often than biennially.”40 Because inspections have historically been 
conducted on-site, VDH does not have an off-site inspection procedure. Monitoring compliance for price 
transparency would very likely not require any on-site inspection, as the required file must be available on the 
internet and its conformity to the requirements could be verified off-site; similarly, any resulting enforcement 
activities for noncompliant hospitals would be largely, if not entirely, off-site.  

 
However, VDH faces a major hurdle with inspections that do not involve complaints, regardless of whether 

they occur on-site or off-site. Va. Code § 32.1-126(B) prohibits VDH from inspecting a hospital: 
 
…until all other hospitals…have also been inspected, unless the additional inspections are (i) 
necessary to follow up on a preoperational inspection or one or more violations; (ii) required by a 
uniformly applied risk-based schedule established by [VDH]; (iii) necessary to investigate a 
complaint regarding the hospital…; or (iv) otherwise deemed necessary by the [State Health] 
Commissioner or his designee to protect the health and safety of the public. 

 
35 Id.; Letter from Pilotte to Hayes at 3. 
36 Id. 
37 Id. 
38 VDH has filed a request for records for this information with CMS under the federal Freedom of Information Act 
(FOIA), but has not yet received a response. 
39 Va. Code § 32.1-123 defines inspection to mean “all surveys, inspections, investigations and other procedures necessary 
for [VDH] to perform in order to carry out various obligations imposed on the Board or Commissioner by applicable state 
and federal laws and regulations.” 
40 Va. Code § 32.1-126(B). 
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Routine off-site inspections of the machine-readable file would not meet the conditions described in clauses 

(i) and (iii) above. It is also unclear if these inspections would meet the standard of being “necessary…to protect 
the health and safety of the public”41 as described in clause (iv) above; such a determination would very likely 
require VDH to seek legal advice from the Office of the Attorney General (OAG).42 That leaves VDH with 
clause (ii)’s risk-based schedule, which VDH currently has not established. While one could be developed, it is 
unclear if such a schedule could be used to create an inspection that only reviews a subset of hospital licensing 
requirements, so it too would require VDH to consult the OAG. CMS did share that the bulk of its compliance 
reviews for the federal hospital price transparency requirements originated from consumer complaints; if VDH 
likewise experiences complaint volumes, then development of a risk-based schedule would be a lower priority 
since VDH can utilize clause (iii) above to initiate an inspection. VDH would still need to develop an off-site 
inspection procedure for the new state hospital price transparency requirements, regardless of which clause in 
Va. Code § 32.1-126(B) is utilized. 

Like CMS, VDH does provide notice to hospitals when VDH determines that they are noncompliant with 
hospital licensing requirements. At present, VDH may utilize the following options if a hospital is determined 
to be noncompliant with any hospital licensing requirement, including the forthcoming state hospital price 
transparency requirements: 

• Request a plan of correction (PoC);43,44 
• Suspend the hospital’s license;45 or 
• Revoke the hospital’s license.46 

VDH can find no record of any hospital having its license suspended or revoked and has exclusively utilized 
PoCs when a hospital has been noncompliant with state licensing statutes or regulations. Unlike other agencies 
within the Health and Human Resources Secretariat, VDH has no other enforcement options that it can 
exercise on its own authority for violations of either state hospital price transparency requirements or quality 
of care standards. Its only remaining option is to seek a judicially-imposed remedy—and even then, civil 
remedies are limited to injunctions or writs of mandamus.47,48  

Compare this with regulatory boards within the Virginia Department of Health Professions (DHP), which 
have the authority to impose a CMP of up to $5,000 per violation,49 place a licensee “on probation with such 
terms as it may deem appropriate,”50 or issue a restricted license subject to terms and conditions51 in addition 
to the ability to suspend or revoke a license. Similarly, the Department of Social Services (DSS) can place 
licensees on probation,52 mandate training for the licensee or its employees,53 and impose CMPs “for each day 
[the licensee] is or was out of compliance…not exceed $10,000…in any 12-month period”54—again, in addition 
to the ability to suspend or revoke a license. For some provider types in the Medicare and Medicaid programs, 

 
41 Id. 
42 Pursuant to Va. Code § 32.1-28, the OAG is counsel to both the Board and the State Health Commissioner. 
43 12VAC5-410-150. 
44 A PoC is analogous to a CAP and does not materially differ from a CAP.  
45 Va. Code § 32.1-135(A). 
46 Id. 
47 Va. Code § 32.1-27(B). 
48 If a hospital continues to be noncompliant by refusing to obey an injunction or writ of mandamus, VDH may request 
that the court impose a CMP to be determined by the court, which cannot “exceed $25,000 for each violation,” though 
the court is not obligated to grant VDH’s request. Va. Code § 32.1-27(C). 
49 Va. Code § 54.1-2401. 
50 Va. Code § 54.1-2400(10). 
51 Id. 
52 Va. Code § 63.2-1709.2(B)(1). 
53 Va. Code § 63.2-1709.2(B)(3). 
54 Va. Code § 63.2-1709.2(B)(4). 
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CMS also has expanded enforcement options like directed PoCs.55 Normally, a PoC is developed by the 
noncompliant provider to detail its planned methods to correct violations and date on which such corrections 
are expected to be completed, all of which is subject to approval by CMS56 before it can be implemented. A 
directed PoC has those same elements, but the plan is instead developed by either CMS or the state survey 
agency. Directed PoCs straddle the line between VDH’s existing PoC enforcement option and the options that 
agencies like DHP and DSS have to impose terms and conditions on its licensees or mandate that its licensees 
take certain actions. 

Additional enforcement options for VDH would require the Code of Virginia to be amended, and the 
General Assembly can choose to make these options exclusive to state hospital price transparency or broaden 
their applicability to all hospital licensing requirements such as quality of care like it has done for DSS, DHP, 
and many other agencies.57 The General Assembly has created requirement-specific enforcement options in the 
past. For example, Chapters 1080 and 1081 of the 2020 Acts of Assembly authorizes the State Health 
Commissioner to impose a CMP “in an amount not to exceed $1,000 per violation” if the State Health 
Commissioner substantiates a report from State Corporation Commission that a medical care facility has 
engaged in a pattern of balance billing violations. Similarly, Chapter 304 of the 2021 Acts of Assembly, Special 
Session I authorizes the State Health Commissioner to impose a CMP “not to exceed $2,500 per day” on any 
health carrier, pharmacy benefits manager, wholesale distributor, or manufacturer that fails to comply with the 
prescription drug price transparency requirements. 

At present, VDH has a resource need equal to one full-time equivalent (FTE) for the purpose to monitoring 
compliance with state hospital price transparency requirements, reviewing PoCs, and monitoring PoC 
implementation; this resource need is not expected to increase if the General Assembly were to grant the State 
Health Commissioner the authority to impose directed PoCs only for noncompliance with state hospital price 
transparency requirements. However, if the General Assembly were to allow directed PoCs be imposed for all 
hospital licensing noncompliance or to grant the State Health Commissioner the authority to assess CMPs—
either just for noncompliance with state hospital price transparency requirements or for all hospital licensing 
noncompliance—then the total resource need would increase to three FTEs, in anticipation that hospitals 
would be more likely to contest either findings of noncompliance or imposition of administrative sanctions 
through the Virginia Administrative Process Act.58 Two FTEs would be needed to coordinate adjudication, 
provide respondents with the due process prescribed, and monitor compliance with administrative sanctions. 

It is important to note that VDH is entirely reliant on general fund appropriations to keep the hospital 
licensure program afloat because hospital licensure fees have not changed in 43 years.59 Unlike other licensing 
programs, the Board60 does not have the authority to set licensing fees for hospitals and currently must use 
statutorily prescribed fee amounts, which places the licensing program and its oversight functions under 
financial strain.  The current fee schedule for annual license renewal is based on patient bed capacity, but is not 
to exceed $500. In 1979, this fee schedule nearly supported the entire cost of the licensure and inspection 
program. However, due to the rate ($1.50 per bed) and the cap placed within the statute ($500),61 the revenues 
collected from hospitals during licensure and renewal are no longer adequate to cover the expenditures of the 
licensing program. Va. Code § 32.1-130 has never been amended to either give the Board the authority to set 
the fees or simply to increase the fee amounts, in recognition of the additional costs incurred by the licensure 
and inspection program as a result of legislative mandates and Virginia-specific requirements for hospitals that 

 
55 Directed PoCs are an enforcement option that CMS may utilize for noncompliant skilled nursing facilities and nursing 
facilities. 
56 This approval authority is delegated to state survey agencies like VDH. 
57 See Va. Code §§ 37.2-419, 54.1-201, 54.1-202, and 54.1-4413.4. 
58 Va. Code § 2.2-4000 et seq. 
59 Chapter 711 of the 1979 Acts of the Assembly. 
60 Pursuant to Va. Code § 32.1-12, the Board, not VDH, has the authority to promulgate regulations, which would include 
regulations establishing and assessing fees for licensure if such regulatory authority were granted. 
61 The fee schedule prescribed by Va. Code § 32.1-130 applies to nursing homes as well as hospitals.   
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were enacted after 1979. Therefore, the funding for any resources to support enforcement of state hospital 
price transparency requirements would require the General Assembly to make additional general fund 
appropriations, to allow the Board to set hospital licensure fees and then authorize nongeneral fund 
appropriations from those collected fees,62 or some combination of the two. 

OBSERVATIONS ABOUT MACHINE-READABLE FILES IN VIRGINIA 

As part of this study, OSHHR requested VDH staff select an anonymized sample of Virginia hospitals’ 
websites, locate their machine-readable files, and provide observations from the perspective of an average 
consumer. VDH reported that some hospital websites were less navigable than others in that some had complex 
menus that made it difficult to know what the right webpage was and that some placed the link in the webpage’s 
footer instead of any menu; some websites also put the machine-readable files on webpages that were not where 
staff anticipated based on the webpages’ title. VDH staff also observed that some machine-readable files 
appeared to be missing update dates entirely or appeared to have not been updated annually. Filenames did not 
appear to match CMS’s requirements. The content and layout of the machine-readable files also varied between 
hospitals, with VDH staff observing that medication did not appear to be consistently included, that some 
hospitals displayed prices as a percentage of Medicare or Medicaid rates, and that it was difficult to compare 
prices across hospitals because of different codes and descriptions being used. VDH staff also noted that some 
file types, like JSON, are much harder to use than others, though CMS does allow for those file types. VDH 
staff encountered the most difficulty in finding machine-readable files from licensed outpatient hospitals; as 
noted above in the “What is a Hospital?” section, this may be due to outpatient hospitals being unaware or 
confused about the applicability of the federal hospital price transparency rule.  

For consumers interested in finding hospital-related data, hospitals in Virginia already provide myriad data 
to VDH through mandatory data submissions to Virginia Health Information (VHI).63 For each hospital, VHI 
creates a webpage on its website that summarizes: 

• General information; 
• Efficiency indicators; 
• Financial information; and 
• Outpatient tests and surgery reports. 

VHI also provides information about patient satisfaction and service lines for general hospitals. The general 
information includes both a basic set of information and additional information that the hospital has provided. 
Some hospitals have voluntarily provided to VHI links to their facility’s financial assistance webpage64 and at 
least one hospital65 has provided a link to its price transparency webpage. However, due to the voluntary nature 
of the information provided, the information is inconsistent between hospitals and some hospitals provide no 
additional information at all. 

OBSERVATIONS ABOUT NON-ADMINISTRATIVE ENFORCEMENT 

While the federal hospital price transparency rule is enforced via CMS and the forthcoming state hospital 
price transparency will be enforced by VDH as a consequence of the requirements being placed in the hospital 
licensing provisions of Article 1 (§ 32.1-123 et seq.) of Chapter 5 of Title 32.1 of the Code of Virginia, 

 
62 Because the bulk of fee collection happens in the middle of the state fiscal year when hospitals renew their licenses in 
November and December, VDH would at a minimum need general fund appropriations for state fiscal year 2024 as there 
would be insufficient nongeneral funds at the start of state fiscal year 2024 to support one or more FTEs. 
63 VHI is a nonprofit data services organization that VDH has contracted with pursuant to Va. Code §§ 32.1-23.4 and 
32.1-276.2 et seq. to collect data for, amongst a number of programs, the prescription drug price transparency program, 
All-Payer Claims Database, the Patient Level Data System, and service utilization and charity care for the certificate of 
public need program. 
64 See, e.g., Buchanan General Hospital, https://www.vhi.org/Buchanan%20General%20Hospital.html?tab=&?=h7487/ 
65 See, e.g., VCU Medical Center, https://www.vhi.org/VCU%20Medical%20Center.html?tab=&?=h1009/ 
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policymakers may create other enforcement mechanisms to be utilized by individuals or by other state agencies, 
which can be separate from or in lieu of enforcement by an administrative agency like VDH. The Virginia 
Consumer Protection Act of 1977 (§ 59.1-196 et seq.) of the Code of Virginia is intended “to promote fair and 
ethical standards of dealings between suppliers and the consuming public”66 by providing remedies through 
individual action for damages67 and action to enjoin by the Attorney General, the attorney for the 
Commonwealth, or the attorney for a county, city, or town.68 The Virginia Consumer Protection Act of 1977 
lists over 70 different prohibited practices, one of which includes violating minimum requirements for nursing 
home and certified nursing facility advertisements69 found in Article 1 of Chapter 5 of Title 32.1 of the Code 
of Virginia—the same article in which the Virginia hospital price transparency requirement is also found. 

Another example of multiple enforcement mechanisms can be found in Va. Code § 6.2-2023, which 
authorizes a person to file civil suit against an agency providing debt management plans if that agency has 
violated certain state laws70 and the person has suffered a loss because of that violation. This private right of 
action is not the exclusive remedy for a violation by an agency providing debt management plans, as the State 
Corporation Commission (SCC) remains empowered to revoke or suspend a license,71 issue a cease and desist 
order,72 impose civil penalties,73 or refer the matter to the OAG;74 similarly, upon referral from the SCC, the 
OAG can seek an injunction, damages, and other court-ordered relief like restitution75 against an agency 
providing debt management plans. Article 1 (§ 32.1-123 et seq.) of Chapter 5 of Title 32.1 of the Code of Virginia 
has its own example of private right of action in Va. Code §§ 32.1-134.1 and 32.1-134.4. These statutes authorize 
physicians, podiatrists, and certified nurse midwives to file civil suit for an injunction if a hospital violates 
statutory provisions related to clinical privileges or staff membership. These private rights of action do differ 
slightly from the SCC example since Va. Code §§ 32.1-134.1 and 32.1-134.4 explicitly state that a hospital’s 
violation of statutory provisions regarding clinical privileges or staff membership cannot be used as ground by 
the State Health Commissioner for the suspension or revocation of the hospital’s license, but all other 
enforcement options remain available as the existence of a private right of action “shall not be deemed to impair 
or affect any other right or remedy.” 

Other states have utilized private rights of action to create state remedies for noncompliance with federal 
requirements. At this time, the State of Colorado has chosen to not create its own state hospital price 
transparency requirements like Virginia; it did, however, create a private right of action that allowed a patient 
or patient’s guarantors to seek relief if a Colorado hospital filed a collection action against them and they 
believed the hospital was not in material compliance with the federal hospital price transparency requirements 
on the date care was provided to the patient (Appendix D).76 Because there is no analogous state hospital price 
transparency requirement to enforce and CMS has not delegated the authority for federal enforcement to state 
survey agencies, there is no administrative action that could be taken by the Colorado Department of Public 
Health and Environment.77 Therefore, a private right of action is presently the only option Colorado patients 
or patient guarantors have to compel compliance at the state level in that jurisdiction.     

 
66 Va. Code § 59.1-197. 
67 Va. Code § 59.1-204. 
68 Va. Code § 59.1-203. 
69 Va. Code § 32.1-126(E). 
70 Specifically, Chapter 20 (§ 6.2-2000 et seq.) of Subtitle III of Title 6.2 of the Code of Virginia. 
71 Va. Code § 6.2-2018(A)(2). 
72 Va. Code § 6.2-2019. 
73 Va. Code § 6.2-2021. 
74 Va. Code § 6.2-2404(A). 
75 Id; Va. Code § 6.2-2404(B). 
76 2022 Colorado Session Laws, Chapter 447. 
77 At present, the Colorado Department of Public Health and Environment is entirely outside the compliance monitoring 
and enforcement framework for hospital price transparency, as material compliance is determined by a judge or jury 
through the private right of action; OSHHR was not able to establish the admissibility of or evidentiary weight given to 
(footnote continued) 
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RECOMMENDATIONS 

The recommendations below are grouped by the likeliest method by which they could be accomplished, if 
they are adopted, with unanimity of support by the study contributors noted including whether support was 
unanimous in part or if unanimous support was contingent on other external factors. 

LEGISLATIVE 

The legislative recommendation receiving unanimous support of study contributors is Recommendation 3.  

1. VDH should have sufficient resources to monitor compliance. 

2. If VDH determines that a hospital is noncompliant with any Virginia hospital price transparency 
requirement and the hospital fails to submit or comply with an acceptable PoC, the State Health 
Commissioner should have the authority to impose CMPs on a hospital in amounts commensurate 
with the CMPs for failure to comply with the federal hospital price transparency requirements. 

3. If VDH determines that a hospital is noncompliant with any Virginia hospital price transparency 
requirement and the hospital fails to submit or comply with an acceptable PoC, the State Health 
Commissioner should have the authority to impose a directed PoC. 

4. In addition to administrative enforcement by VDH, subsection A of Va. Code § 59.1-200  and 
subsection A of Va. Code 32.1-137.05 should be amended to state that a violation of the Virginia 
hospital price transparency is a prohibited act under the Virginia Consumer Protection Act of 1977 (§ 
59.1-196 et seq. of the Code of Virginia). 

REGULATORY 

The regulatory recommendations receiving unanimous support of study contributors are 
Recommendations 1, 3, and 7. Recommendation 6 received unanimous support for the provision of notice to 
a hospital of alleged noncompliance, but did not receive unanimous support for publication of notice. 
Unanimous support of study contributors on Recommendation 2 is contingent on CMS concurring in the 
determination outpatients hospitals in Virginia to meet the definition of “hospital” in 45 CFR § 180.20.  

1. The Board should adopt the federal minimums for machine-readable files found in 45 CFR § 180.50 
in its hospital regulations. 

2. Outpatient hospitals should be subject to Virginia’s hospital price transparency requirements. 

3. Hospitals should be required to display the gross charge, negotiated charge, and discounted cash price 
in the machine-readable file as U.S. dollars when the charge or cash price has been calculated as a 
percentage of Medicare or Medicaid rates.78 

4. “Items and services” should include medication that the hospital customarily provides as part of, or in 
conjunction with, a service. 

 
CMS’s determination that a Colorado hospital was noncompliant on or about the date care had been provided to the 
patient. 
78 U.S. Centers for Medicare and Medicaid Services, Hospital Price Transparency Frequently Asked Questions (FAQs), May 6, 
2022, at 10, https://www.cms.gov/files/document/hospital-price-transparency-frequently-asked-questions.pdf. 
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5. Hospitals should be required to provide the link to the webpage where their machine-readable files are 
located to VHI. 

6. If VDH determines that a hospital is noncompliant with any Virginia hospital price transparency 
requirement, VDH should provide notice to the hospital of the alleged noncompliance and publish 
determinations of noncompliance on its website. 

7. If VDH determines that a hospital is noncompliant with any Virginia hospital price transparency 
requirement and after providing notice, VDH should require the hospital to submit an acceptable PoC. 

OPERATIONAL 

The operational recommendation receiving unanimous support of study contributors is Recommendation 
1. Recommendation 2 received unanimous support for which agencies would be responsible for compliance 
monitoring, but did not receive unanimous support for publication of determinations of noncompliance. 
Unanimous support of study contributors on Recommendations 3 and 7 are contingent on CMS concurring in 
the determination outpatients hospitals in Virginia to meet the definition of “hospital” in 45 CFR § 180.20. 

1. Links to each hospital’s webpage for the machine-readable file should be provided by VHI on each 
hospital’s already-existing VHI webpage. 

2. CMS and VDH should be responsible for compliance monitoring, and VDH should make public 
determinations of noncompliance. 

3. VDH and VHI should compile a list of all currently licensed outpatient hospitals and conduct outreach 
to each facility in advance of July 1, 2023, but no later than March 30, 2023, to inform the outpatient 
hospitals of the applicability of Chapter 297 of the 2022 Acts of Assembly to their facility. 

4. VHI should publish instructions on its website on how a consumer/patient can view the contents of 
machine-readable file, including recommended free software to open the file.  

5. VDH should be directed to create an off-site inspection process to monitor compliance with Virginia’s 
hospital price transparency requirement. 

6. VDH should report to CMS any hospital that has been subject to enforcement action for failing to 
meet a Virginia hospital price transparency requirement that is identical or substantially equivalent to a 
federal hospital price transparency requirement. 

7. VDH should not assess compliance of outpatient hospitals with the Virginia hospital price 
transparency until January 1, 2024.  
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APPENDIX A  –  CHAPT ER 297 OF THE 2022 ACT S OF ASSEMBLY 
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APPENDIX B  –  ACRONYMS AND ABBREVIATIONS 

This is a listing of the acronyms and abbreviations appearing throughout the report and its appendices. 

Appropriations Act – the enacted biennial budget for Virginia; for the current biennium, Chapter 2 of the 2022 
Acts of Assembly, Special Session I 

ASC – ambulatory surgical center 

Board – State Board of Health 

CAH – critical access hospital 

CAP – corrective action plan 

CfC – conditions for coverage 

CMP – civil monetary penalty 

CMS – U.S. Centers for Medicare and Medicaid Services 

CoP – condition of participation 

CPT – Current Procedural Terminology 

DHP – Virginia Department of Health Professions 

DRG – Diagnosis Related Group 

DSS – Virginia Department of Social Services 

HCPCS – Healthcare Common Procedure Coding System 

NHA – Northside Hospital Atlanta 

NHC – Northside Hospital Cherokee 

NDC – National Drug Code 

OAG – Office of the Attorney General 

OSHHR – Office of the Secretary of Health and Human Resources 

SCC – State Corporation Commission 

SHHR – Secretary of Health and Human Resources 

VDH – Virginia Department of Health 

VHI – Virginia Health Information 
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APPENDIX C  –  45  CFR PART 180  
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APPENDIX D  –  2022 COLORADO SESSION LAWS,  CHAPTER 447  
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APPENDIX E  –  STUDY CONT RIBUTORS’  WRITTEN COMMENTS PRIOR TO SEPTEMBER 
30,  2022 MEETING  

Study contributors were offered the opportunity to provide written comment for the consideration of 
OSHHR prior to the September 30, 2022 meeting. 
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PATIENTRIGHTSADVOCATE.ORG AND POWER TO THE PATIENTS (JOINT COMMENT) 
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VERSAN CONSULTING 
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VIRGINIA HOSPITAL & HEALTHCARE ASSOCIATION 
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APPENDIX F  –  STUDY CONT RIBUTORS’  WRITTEN COMMENTS ON POT ENTIAL 
RECOMMENDATIONS 

Study contributors were offered the opportunity to provide feedback and suggestions on the potential 
recommendations after the September 30, 2022 meeting. 
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